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ABSTRACT 

The 1963 Independence constitution of Kenya had established a bicameral legislature comprising 

of the Senate and House of Representatives. The role of the Senate was to protect the regions. 

However, due to deficiency of political will from the then government which favored unitary 

system of government, the Senate was abolished and merged with House of Representatives to 

form National Assembly in 1967. However, in 2010, the Constitution of Kenya reintroduced the 

Senate. Article 96 of the Constitution establishes the Senate and provides for its roles. The main 

justification of establishing the Senate was to represent and protect the interest of counties at 

national level. In 2013 through general elections the Senate was established comprising of the 

elected county representatives, nominated members of the Senate to represent special interests 

and the speaker. Kenyans were excited that the Senate would discharge their mandate and steer 

the fruits of devolution. However, since its establishment, there have been varied views on its 

effectiveness in representing and protecting the counties‟ interests. The Senate has been in 

conflict with the National Assembly and the County of Government over its functions.  

The supremacy battles between the Senate and the National Assembly is underpinned on the 

extent upon which the Senate exercises its legislative mandate on matters concerning counties. 

The Senate has accused the National Assembly of ignoring it legislative input in Bills concerning 

the county. At the same time the National Assembly accuses the Senate of usurping its powers in 

legislation. On the other hand, the Governors and members of County Assemblies (MCAs) have 

accused the Senate of usurping their powers in exercising its oversight role over national revenue 

allocated to the counties. These supremacy battles undermine the intended fruits of devolution. 



xii 
 

The conflicts amongst these organs have been attributed to the weak legal framework providing 

roles of the senate. The senate‟s oversight role is limited to national revenue allocated to the 

counties while the county assemblies play oversight over county executives over all fiscal 

matters.  On the other hand, the senate is mandated to legislate on „matters concerning counties‟ 

while the national assembly plays a role in all legislative matters. This study appraises the 

legislative and oversight roles of the Senate and the extent of the effectiveness of those roles as 

provided for under the CoK.  

 



1 
 

CHAPTER ONE 

1.0 INTRODUCTION 

1.1 Background to the Study 

The Constitution of Kenya, 2010 provides for two levels of government comprising of national 

and 47 county governments.
1
 These two levels are distinct from each other but inter-dependent 

and conduct their affairs through consultation and cooperation.
2
  The national government is 

composed of Parliament, the Executive and the Judiciary while the county governments (47 

county governments) are composed of County Assemblies and County Executives. In Kenya, the 

Legislature is designed as a bicameral body comprising of the National Assembly and the 

Senate.
3
 The Senate being one of the institutions of a bicameral parliament is an integral part of 

devolution.
4
 One of the main constitutional roles of the Senate is to represent and protect the 

interests of devolved governments.
5
 This function is performed through oversight and legislative 

mandate. It is thus an important pillar to support and protect devolved system of government in 

the country.  

The 1963 Independence Constitution introduced a bicameral parliamentary system comprising of 

the Senate and House of Representatives.
6
 It also created a federal system with three levels of 

government: the national and regional, with local government as a competency of the regional 

government.
7
 Seven regions were created with each having legislative and executive powers over 

                                                           
1
 Article 6, CoK, 2010. 

2
 Ibid. 

3
Article 93, CoK, 2010. 

4
Mutakha Kangu, Constitutional Law of Kenya on Devolution. (Strathmore University Press, 2015) 345. 

5
Articles 96 and 9, CoK 2010. 

6
Arap Kirui and Kipchumba Murkomen ‟Legislature: Bicameralism under the new constitution‟ (SID Constitution 

Working Paper No. 8, 2011). 
7
. Kangu, (n 5) 73. 
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certain matters.
8
 The Senate was meant to represent and safeguard the interests of the people of 

various regions otherwise referred to as majimbos
9
 through legislation and oversight.

10
 However, 

there were constitutional weaknesses that exposed the Senate to a myriad of challenges that made 

it ineffective in representing and protecting the regions. The challenges included preference of 

the executive to deal with House of Representatives rather than the Senate in major 

parliamentary functions and starving the Senate of the necessary resources to facilitate its work 

among others.
11

 These challenges thus rendered incapable of holding the government 

accountable on matters affecting the regions.
12

 

Because of the constitutional weaknesses, the period between 1964 and 1966 saw a number of 

constitutional changes intended to abolish the Majimbo constitution and replace it with a 

republican one which in turn rendered the Senate completely ineffective.
13

 The amendment in 

1964 re-designed the regional presidents as Chairmen.
14

 Further amendments in 1965 did away 

with the name „regions‟ and reverted to colonial name „provinces‟ while „regional assemblies‟ 

became „provincial councils‟.
15

 Finally in 1966, the Senate having been rendered useless was 

abolished and merged with the House of Representative.
16

 From the above evidence, the design 

of the Senate at independence was not effective in protecting the regions from manipulation and 

eventual abolishment. 

                                                           
8
 Ibid. 

9
 This referred to the 7 regions that were created under the Independence Constitution under the then federal system 

of government. 
10

Kangu (n 5)74. 
11

Kirui and Murkomen (n 7) 5. 
12

Jesse Harris Proctor, The Role of the Senate in the Kenya Political System (University of Nairobi Press 1965). 
13

The executive powers of the regions were greatly watered down through the Constitution of Kenya (Amendment) 

Act No 28 of 1964. The threshold for the Senate to approve constitutional amendments was also reduced through the 

Constitution of Kenya (Amendment) Act No 14 of 1965. 
14

 See Act No. 38 of 1964. 
15

 See Act No. 14 of 1965. 
16

 This was through the seventh Constitution of Kenya (Amendment) (No 4) Act No. 19 of 1966. 
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After years of a centralized system of government and unicameral legislature, growing agitations 

led to commencement of the constitutional review process that culminated in the current 

Constitution. The re-introduction of the multi-party democracy through the amendment of 

section 2A of the then Constitution was the first remarkable milestone in the constitutional 

review process.
17

 The enactment of the Constitution of Kenya Review Act in 1997
18

 set the stage 

for the establishment of the Constitution of Kenya Review Commission (CKRC) that kick started 

a comprehensive constitutional review process.
19

 

During this constitutional review process, many Kenyans expressed a wish for a devolved system 

of government with a bicameral legislature.
20

 Various constitutional drafts emerged: The Draft 

Constitution of Kenya, 2004 which was famously referred to as Bomas Draft;
21

 the Proposed 

Constitution of Kenya, 2005 which was famously referred to as the Wako Draft;
22

 the 

Harmonized Draft Constitution, 2009 and the Revised Harmonized Draft Constitution, 2010. 

Other than the Wako Draft, which proposed a unicameral legislature, the rest of the drafts 

proposed a bicameral legislature.
23

 However, all drafts had varied proposals in terms of 

composition, functions, powers and mode of election of the members of the legislative chambers.  

The Bomas draft proposed an indirectly elected Senate with equal legislative mandate to that of 

the lower chamber.
24

 The harmonized draft proposed a comparatively similar model although it 

shifted the governance structure to a hybrid system with the Senate having the mandate to enable 

                                                           
17

Petronella Mukaindo, Kenya's Devolution Implementation: Emerging Issues in the Relationship between Senate 

and County Governments’ (Master‟s Degree Thesis, University of the Western Cape. 2014 ) 13. 
18

Chapter 3A of the Laws of Kenya. 
19

Mukaindo (n19)  13. 
20

 Ibid. 
21

 The Draft Constitution, 2004 was famously referred to as Bomas Draft because the meetings and deliberations that 

led to that draft were held at the Bomas of Kenya. 
22

 The draft Constitution, 2005 was named Wako Draft after the then Attorney General Amos Wako who 

spearheaded the coming up of that draft constitution after the political disagreements over the earlier version. 
23

 The Wako draft in Article 114 proposed a unicameral parliament. 
24

See the Bomas Draft, Article 120- 123. 
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devolved governments to share and participate in national legislations and represent and protect 

county governments‟ interest.
25

 It also provided for shared legislative role between the National 

Assembly and the Senate with no chamber being superior to the other.
26

  The revised harmonized 

draft proposed a directly elected Senate with limited legislative and constitutional powers. The 

Senate‟s roles were reduced to coordination of the regions.
27

 It was also proposed that National 

Assembly was to have more powers than the Senate.
28

 The debate during the entire constitutional 

review period centered much on the size, mode of election for members of both houses and the 

sharing of roles between the chambers.
29

 It also surrounded the link between the proposed 

second chamber and the devolved units.
30

 Unfortunately, these issues were not adequately 

addressed hence the current turmoil bedeviling the functionality of the Senate. 

In 2010, after years of struggle, a new Constitution was adopted.
31

 The 2010 Constitution of 

Kenya established 47 counties that are intended to devolve power, responsibilities and resources 

among other objects.
32

 The Senate is created to guard the interests of counties at the national 

level among other functions.
33

 The provision on the protections of the interests of counties and 

their governments refers to representation and protection of two distinct entities: the people and 

the county governments.
34

 The Senators represent the interests of the county governments and its 

people as members of the parliament through legislation on the bills relating to county 

                                                           
25

See the Harmonized Draft 2009, Article 123- 126. 
26

Ibid. 
27

 Parliamentary Select Committee, Report on the Review of the Constitution on the Reviewed Harmonized Draft 

Constitution (January, 2010). 
28

Ibid. 
29

 CKRC (2005): 191, CoE (2010): 65 in Mukaindo (n19) 15.  
30

 CKRC (2005): 387, CoE (2010): 92 in Mukaindo (n19) 15. 
31

A new Constitution was promulgated on 27
th

 August 2010 after a successful referendum. 
32

Article 174, CoK 2010. 
33

 Article 96, CoK 2010. 
34

Kangu (n 5) 75.  
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governments and determination of revenue allocation to counties.
35

 It also plays an oversight role 

over both the national and county governments.
36

 Thus, a critical analysis of the efficacy of the 

Senate as the representative and protector of the interests of the counties and their governments 

through the parameters of oversight and legislation is required.  

Oversight involves participation of the Senate in impeachment of the President or his deputy, 

questioning cabinet secretaries and impeachment of governors. The County Governments Act 

(CGA)
37

 gives the Senate an important role in the impeachment of governors. Section 33 of the 

Act gives the Senate power to approve the impeachment of a governor. The Constitution imposes 

an obligation for formal communication between the Senate and county governments on matters 

that affect counties in order to effectively represent and protect.
38

 Kangu argues that the Senate 

has an obligation to consult county governments on matters touching on the concerns of the 

counties and those of their governments.
39

 As the representative and protector of interests of 

counties and their interests, it also has the mandate to veto power over the president when it 

comes to suspension of the counties as envisaged under Article 192 of the CoK. These roles 

create a web of relations between the Senate and county governments in an effort to guard the 

concerns of counties and their governments.  

However, from recent happenings, the effectiveness of this role remains to be seen. Some 

Governors have refused to be accountable to the Senate and its role in devolution.
40

 Council of 

Governors moved to court to have a constitutional interpretation as to the role of the Senate and 

                                                           
35

Articles 109 -113 and 218, CoK 2010. 
36

Article 96 (3) and (4), CoK 2010. 
37

County Governments Act, No. 17 of 2012: An Act of Parliament to give effect to Chapter Eleven of the 

Constitution; to provide for county governments‟ powers, functions and responsibilities to deliver services and for 

connected purposes. 
38

 supra (note 36). 
39

 Ibid. 
40

Mukaindo (n 19)15. 
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whether the Senate had power to summon them.
41

 Although the court ruled that the Senate could 

summon governors, some have still ignored Senate summons.
42

 Some Governors have used 

courts to stop their impeachment process by the Senate.
43

 More so, the predicaments that have 

faced various counties like Makueni and Embu raises doubts as to how effective the Senate has 

been as the representative and protector of counties and county governments. 

The Senate is also supposed to play the legislative function through legislating on the Bills 

touching on county governments.
44

 This is a shared function with the National Assembly. 

However, the National Assembly and the Senate‟s relationship has been acrimonious with the 

Senate accusing the National Assembly of undermining it and usurping its powers while the 

National Assembly on the other hand arguing that the Senate is not needed and even dubbed it as 

“house of the aged” or “house of the retirees”.
45

 This supremacy battle between the Senate and 

National Assembly over the shared legislative process has cast doubts over the Senate‟s 

effectiveness as the representative and protector of the interests of the Counties.
46

 From the 

foregoing, although the role of the Senate in protecting and safeguarding the interests of the 

counties cannot be understated, the numerous issues surrounding its legislative and oversight 

function since it was operationalized under the CoK, 2010 may apparently affect its efficacy.  

This study analyses the role of the Senate as established under the CoK. It conceptualizes the 

justifications for and against the establishment of the second chamber. It then analyses the 

                                                           
41

Council of Governors & 6 Others v. The Senate Petition No. 413 of 2015, [2015] eKLR. 
42

 See the ongoing case where Governor Oparanya refused to heed the Senate summons forcing the Senate to apply 

to the DPP to have him arrested. 
43

Martin Nyaga Wambora & 3 others v Speaker of the Senate & 6 Others [2014] eKLR. 
44

 Ibid. 
45

The Standard, „Turf wars between senate and MPs not good for the country „The Standard (Nairobi, 2015) 

<http://www.standardmedia.co.ke/article/2000166214/turf-wars-between-senate-and-mps-not-good-for-country> 

Accessed 28 April 2016. 
46

East African Centre of Law & Justice, „Supremacy Battle between the Senate and National 

Assembly.‟(2013)<http://eaclj.org/constitution/20-constitution-feature-articles/136-supremacy-battle-between-the-

senate-and-national-assembly.html> Accessed 17 November 2015. 

http://www.standardmedia.co.ke/article/2000166214/turf-wars-between-senate-and-mps-not-good-for-country
http://eaclj.org/constitution/20-constitution-feature-articles/136-supremacy-battle-between-the-senate-and-national-assembly.html
http://eaclj.org/constitution/20-constitution-feature-articles/136-supremacy-battle-between-the-senate-and-national-assembly.html
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historical development, establishment, composition and the role of the Senate under the 2010 

CoK. It critically analyses the extent of the Senate‟s legislative and oversight roles in relation to 

the current supremacy battles. The aim of this study is s to critically look into the role of the 

Senate and the place of bicameralism in the current constitutional dispensation in order to 

address supremacy battles amongst the Senate, National Assembly and county governments. At 

the end of study, the researcher gives recommendation on how to address the various disputes 

without creating animosity and hostility. 

1.2 Problem Statement 

The Senate has come under sharp criticism arising from claims of its failure to effectively 

represent and protect the interests of the county governments as provided for in Article 96 of the 

Constitution. The Senate is supposed to discharge this key mandate through its legislative and 

oversight functions.  The Senate carries out its legislative role through constitutional amendment 

Bills
47

 and other Bills concerning counties.
48

 The oversight function of the Senate is to be 

exercised with respect to the use of revenue allocated to the counties as well as in considering 

and determining any resolution to remove the President, Deputy President or county governors 

from office.
49

 

In spite of these constitutional and legal provisions on the legislative and oversight roles of the 

Senate, there have been constant conflicts between the Senate and the County Governments on 

one hand and the Senate and the National Assembly on the other. The conflicts relate to the 

discharge of mandates by those organs.  There are varied views also on the Senate from the 

recent push for constitutional amendment through a referendum with some calling for 

                                                           
47

Article 94 (3), CoK 2010. 
48

Articles 109 and 113.CoK 2010. 
49

Article 96 (3) and (4). CoK 2010. 
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disbandment
50

 of the Senate while the other pushing for the strengthening of the Senate.
51

 These 

incessant conflicts and the acrimonious relationship witnessed amongst these organs points to an 

apparent lack of clarity on functional division of their mandate. It also points to the apparent lack 

of clarity and disconnect between the constitutional and legal framework concerning the key role 

of the Senate and the actual practice of carrying out its oversight and legislative functions. These 

pose the question as to whether the Senate has effectively discharged its oversight and legislative 

functions in order to protect devolution. An appraisal on the effectiveness of the Senate in 

discharge of its core functions as the protector of devolution is therefore critical at this point.  

1.3 Justification of the study 

It is now almost four years since the current Senate was elected paving the way for the discharge 

of its mandate as the representative and protector of counties and their governments. 

Unfortunately, there is hardly any academic work, which exhaustively deals with the functions of 

the Senate in Kenya and especially as the representative and protector of counties and their 

governments through oversight and legislative functions.  This study seeks to bestow knowledge 

to the public on the roles of the Senate in Kenya and especially as the representative and 

protector of counties and their governments. The study will draw important lessons from 

appraising the roles of the Senate in Kenya and especially as the representative and protector of 

counties and their governments. This will contribute to the effectiveness of the Senate in 

discharge of its mandate and ensuring success of devolution as envisaged in the Constitution.  

 

                                                           
50

Capital FM, „Time to Offload Burden of Over-representation in Kenya‟ 

<http://www.capitalfm.co.ke/eblog/2015/12/07/time-to-offload-burden-of-over-representation-in-kenya/” Accessed 

27 March 2016. 
51

„The Constitution of Kenya, 2010 (Amendment), 2015‟<http://www.slideshare.net/MuhammadNyamwanda1/the-

okoa-kenya-constitutional-amendment-bill> Accessed 27 March 2016. 

http://www.capitalfm.co.ke/eblog/2015/12/07/time-to-offload-burden-of-over-representation-in-kenya/
http://www.slideshare.net/MuhammadNyamwanda1/the-okoa-kenya-constitutional-amendment-bill
http://www.slideshare.net/MuhammadNyamwanda1/the-okoa-kenya-constitutional-amendment-bill
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1.4 Research Objectives 

1.4.1 Main Objective 

The main aim of this study is to appraise the Senate‟s key role in Kenya as a representative and 

protector of the concerns of counties and their governments through its legislative and oversight 

functions. 

1.4.2 Specific objectives 

The specific objectives are: 

1. To analyze the justifications for and against the establishment of the Senate. 

2. To discuss the historical development, establishment, composition and the role of the 

Senate under the CoK 2010. 

3. To critically analyze the efficacy of the nature, scope and extent of the legislative and 

oversight the Senate‟s role in matters concerning the county. 

4. To formulate recommendations that if adopted will strengthen the legislative and 

oversight roles the Senate in order to effectively represent and protect the interests of the 

counties and their governments. 

1.5 Research Questions 

This study seeks to answer the question as to how effective the senate has discharged its mandate 

under CoK 2010, as the representative and protector of the interests of the counties. In providing 

an answer to this broad question, the following specific research questions are asked:-  
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1. What is the effectiveness of the nature, scope and extent of the legislative and oversight 

role of the Senate under the CoK 2010, as a representative and protector of the interests 

of the counties and their governments?   

2. What recommendations if adopted will strengthen the role of the Senate as a 

representative and protector of the interests of the counties and their governments through 

legislation and oversight? 

1.6 Research Hypotheses 

This research is based on the following hypotheses: 

1. Limiting the Senate‟s legislative role to matters concerning counties alone makes it a 

weak Senate. 

2. What constitutes „matters concerning county government‟ in the CoK is ambiguous and 

lacks clarity. 

3. The oversight role of the Senate is limited to national revenue allocated to the counties 

hence not effective.  

4. The supremacy battles between the National Assembly and the Senate on one hand and 

the Senate and County Government on the other have no place in the current 

constitutional dispensation. 

5. Inter-governmental cooperation and harmonious resolution of disputes is the best 

alternative in addressing disputes and the court should be the forum of last resort. 

6. The current supremacy battles undermine the expected fruits of devolution. 
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1.7 Theoretical Framework 

The CoK, 2010 has been theorized as a bold attempt to restructure the Kenyan State and as a 

radical revision of the terms of social contract whose vitality had long expired and which, for the 

most part was dysfunctional, unresponsive and unrepresentative of the peoples‟ future 

aspirations.
52

 It reviewed the State structure by introducing two levels of government thus 

national and county governments.
53

 Devolution was placed central in Kenyan constitutional 

design and is regarded as part of the exercise of power of the people, the national values and 

principles of governance and the basic structure of the Constitution.
54

  In line with the devolved 

system, CoK, 2010 also created a bicameral legislature with the senate charged with representing 

and protecting the interests of the counties.
55

 The senate protects the interests of the counties 

through legislation and oversight functions. However, questions have been raised concerning the 

effectiveness of the senate in representing the interests of the counties amidst conflicts between 

the senate and national assembly on one hand, and the senate and the county governments on the 

other.   

This study is underpinned on the broader critical legal studies (CLS) to critique the current legal 

systems‟ inability to produce just results. It is in particular used to challenge the existing legal 

structures that are not serving to protect the interests of the devolved governments and the people 

but the interests of those in power but rather entrenching status quo. The study also uses 

structural functionalism theory and representative democratic theory to fill in the gaps created by 

CLS. Structural functionalism is important in explaining the social structure and functions of 

various organs in society. The study uses representative democratic theory as a counter-argument 
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to the CLS notion law and politics are intertwined and that law is not neutral and works for the 

benefit of those in power. Representative democratic theory brings to the fore the argument for 

the representation of the interests of the people by the organs such as the senate. 

a) Critical Legal Theory 

This is a school of thought that challenges traditional legal theories especially on the neutrality of 

the law and mediates for other ways of understanding the law and law-making regimes.
56

 CLS 

further rejects the notion that general legal principles are embodied in judicial opinions and that 

by legal analysis the correct principle can be reached and then dispassionately applied.
57

 CLS 

maintains that law is an instrument of power and questions the fundamental legitimacy of 

traditional legal norms.
58

 It is critical of the current political construction, which is working to 

the detriment of the people and maintains that law is an instrument of power that grows out of 

power relations in the society and questions the fundamental legitimacy of traditional legal 

norms.
59

 Thus according to CLS, law exists to support the interests of the party or class that 

forms it.
60

 The proponents of CLS were committed on shaping society based on a vision of 

Human Personality without hidden interests of Class domination of legal institutions.
61

 CLS 

further tries to explain why legal principles and doctrines do not yield determinate answers to 

specific disputes and how legal decisions reflect cultural and political values and shift over 

time.
62

 The proponents bring to the fore the indeterminacy of legal doctrine and show how any 

given set of legal principles can be used to yield competing or contradictory results because rules 
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in force contain substantial gaps, conflicts and ambiguities.
63

 CLS also focused on how law 

contributed to illegitimate social hierarchies by undertaking historical and socio-economic-

analysis to identify how particular groups or institutions benefit from legal decisions despite the 

indeterminacy of legal doctrine. On this, they argue that judges and legislature produce 

predictable results, using historical, socio-economic and psychosocial analyses hence CLS 

scholars try to unearth these predictable patterns and relate them to larger patterns of power and 

privilege.  

To the CLS proponents, the neutral language and institutions operated through law masks the 

relationship between power and control.
64

  They try to expose how legal analysis and legal 

culture mystify outsiders and work to make legal results seem legitimate.
65

  To them, the wealthy 

and powerful use the law as an instrument of oppression in order to maintain their place in the 

hierarchy.
66

 Thus the basic idea is that law is politics and is not neutral or value free.  It 

questioned how law could be so tilted to favor the powerful, given the prevailing explanations of 

law as either democratically chosen or as a result of impartial judicial reasoning from neutral 

principles.
67

  This is important in Kenya especially when the legal system is put into perspective. 

For example the CoK provides for the roles of the senate to protect the interests of the counties 

and their people. Despite the legal provisions, the efficacy of the roles played by the senate as the 

protector of the people has been in question. The power relations between the senate, national 

assembly and county governments have made it difficult for the current legal system to produce 

just outcomes for the benefit of the people. The argument that law and politics is intertwined is 
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important when considering the political set-up of the senate and other organs in the devolved 

system of governance.  The legal structures in place now are for the benefit of political class 

rather than the interests they purport to represent.  

b) Structural Functionalism Theory 

This theory is founded on the larger sociological school of thought by emphasizing the 

importance of placing law in a social context. Structural functionalism theory looks at society as 

a complex system whose parts work together to give rise to stability and solidarity.
68

 This theory 

explains why certain structures/ institutions exist in society by trying to ascertain their purpose 

and critical role.
69

 Society is made up of groups and institutions that are cohesive, share common 

norms and have a definitive culture.
70

 Thus how society is organized is the most natural and 

efficient way for it to be organized.  

Hebert Spencer and Robert Merton are the major proponents to this theory with important 

concepts being social structure and functions.
71

 Spencer depicted constant struggle among 

various body organs with the organs with stronger structures surviving while those with weaker 

structures suffering.
72

 This can be likened to the various organs of the state including the Senate, 

National Assembly and county governments. They are all important for the functioning of the 

state although the institutions with weak functional structures are likely to suffer. Merton and 

other functionalists viewed society as an organism with various parts with each part having a 
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duty to perform.
73

 Merton recognized that some functions were intentional or manifest while 

others were latent or were unintended functions.
74

 He also conceded that unintended/latent 

functions disrupted society.
75

 These functions are known as the latent and manifest functions and 

dysfunctions.
76

 For instance the intended function of Kenya‟s Senate is to represent and protect 

the interests of the counties.
77

 The latent or unintended function is that there be legislative battles 

and conflicts over functions and powers between the National Assembly and the Senate.  

The significance of this theory to this study is to explain the functional connection between the 

Senate and County Governments‟ and the citizens when looking at how effective the Senate has 

been in discharging its oversight mandate in order to protect devolution. It also helps explain the 

structural and functional connection between the National Assembly and the Senate in discharge 

of its legislative function. This framework conceives the government of Kenya as a social system 

and the bicameral parliament is a political institution viewed as a structural and functional part or 

unit of government.
78

 As such, the National Assembly and Senate each performs explicitly 

specified requisite functions that ought to contribute to the stability, continuity and survival of 

the state or government.  Whenever one of the organs failed in the performance of its duties, then 

there will be instability. This will thus help in understanding the effectiveness of the legislative 

and oversight roles of the Senate as the protector of devolved units of governance.  

This study therefore places the Senate within a structural functionalism theory in an attempt to 

appraise the key legislative and oversight roles played by it especially as the representative and 
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protector of counties and their governments‟ interests‟.
79

 The Senate plays a critical role in the 

structure of the devolved system of governance. It is the representative and protector of the 

counties at the national level. Failure by either of these organs of the state in performance of its 

duties or the inefficiency of either level of government has a negative impact on the whole the 

success of devolution. Structural functionalism theory thus brings an understanding of the 

structural, institutional and legal relationship of various organs in the devolved system of 

governance. 

c) Representative Democratic Theory 

This study will also rely on representative democratic theory to offer a philosophical argument 

on the role of Senators as the representative of the people in various counties at the national 

level.
80

 Representative democracy is where elected officials represent people in government or 

legislative assemblies as opposed to people exercising power directly. James Madison was one of 

the political theorists that presented arguments in favor of representative democratic theory.
81

 

Madison argued that representative democracy effectively limited governmental power, 

safeguarded liberty, avoided tyrannical rule by a self-centered and overbearing majority and 

ensured justice.
82

 The theory thus advocated for donation of the authority to the representative of 

people.   

The theory of representative democracy is anchored within the larger classical theory of 

democracy especially Jean Rousseau‟s, social contract theory which set the parameters of 

                                                           
79

 John H Chilcott, „Structural Functionalism as a Heuristic Device‟ (1998) 29, Anthropology & Education Quarterly 

105. 
80

Dovi, Suzanne, „Political Representation‟, The Stanford Encyclopedia of Philosophy (Spring 2014 Edition).  
81

 Richard Bellamy, „The Political Form of the Constitution: The Separation of Powers, Rights and Representative 

Democracy‟ (1996) 44 Journal of Political Studies 436.  
82

 Ibid at 447. 



17 
 

relationship between an individual and the state within a civil society.
83

 This theory is brought 

forth under Article 1 (1) of the Constitution, which provides that all sovereign power belongs to 

the people of Kenya and shall be exercised only in accordance with the Constitution. Article 1(2) 

provides that the people may exercise their sovereign power either directly or through their 

democratically elected representatives. Article 1(4) provides that the sovereign power of the 

people is exercised at the national and the county level. 

This further reinforced under article 98, which provides that the Senate shall comprise of the 

members elected from 47 counties. Citizens elect Senators as their representatives in the Senate. 

The function the Senate performs is on behalf of the general public. During the constitutional 

review process, people expressed the interest in having a second chamber to represent and 

protect the interest of the devolved units at the national level.
84

 This theory helps explain the 

source of legislative and oversight mandate of the Senate as emanating from the people who 

elected the Senators. Representative democratic theory thus brings in the understanding of the 

relationship between Senate and its role as the protector of devolved governments and the 

people. It is through direct elections that Kenyan Senate gets its legitimacy. 

1.8 Literature Review 

The CoK, 2010 provides for a bicameral legislature comprising of the Senate and National 

Assembly. One of the key roles of the senate is to represent and protect the interests of the 

counties through legislation and oversight functions. Many scholars have discussed bicameralism 

and the different roles of the two chambers. They have also discussed about the Constitution of 

Kenya generally and devolution. However, very little literature exists that has appraised the 
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Senate‟s roles as the protector of the interests of the counties through legislation and oversight. 

There is also no discussion on how to address the challenges facing the senate in its discharge of 

functions as the protector of the counties.   

Tsebelis and Money
85

 define bicameral legislatures as those whose deliberations involve two 

distinct assemblies.  They also discuss the historical evolution and geographical distribution of 

bicameralism and models of bicameral institutions, the diversity of bicameral institutions, both 

historical and geographic, models investigating different aspects of bicameralism and finally 

empirical evidence confirming different predictions of the models.
86

 They give a brief history of 

bicameralism as was discussed by the founding fathers of the American Constitution. According 

to them, the founders of the American Constitution advocated for two important dimensions of 

bicameralism. The first was efficiency: improvement of legislative product, finding the common 

grounds between the two chambers. The second was political and redistributive: representation 

of societal preferences, seeking a compromise between the two chambers and reflecting the 

relative balance of power.
87

 They thus give an overview of bicameralism in American 

perspective.  

Tsebelis and Money
88

 contend that the roles of the Senate are never unique in all states but they 

have few common roles in most jurisdictions. First they all represent a group of people, for 

instance in Ethiopia the House of Federation which is the second chamber represents their ethnic 

groupings.
89

 Secondly, they take part in legislation, for example in the Netherlands, legislation is 

always initiated in the lower house, upon approval, is then submitted to the upper house (senate) 
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which then votes it down or up without the possibility of amendments. In Switzerland there are 

two chambers, the one that introduces a bill sends it to the other chamber and the bill shuttles 

back and forth until one chamber decides to turn the current bill into an up or down.
90

 Although 

their writings provide a great insight into the role of various chambers in a bicameral setting, it is 

not specific to Kenya and does not look into the effectiveness of the legislative and oversight 

roles of the Senate as the protector of the devolved units. Their discussion is also devoid of 

recommendations to address the challenges that the senate is facing in discharging its mandate 

that this study intends to do.   

Cutrone and McCarty
91

 discuss the necessity of bicameralism in today‟s world. They attempt to 

distinguish the effects of bicameralism from the effects of other institutional features that often 

accompany it, such as differing terms of office and super-majoritarian requirements. They 

contend that many upper chambers have legislative prerogatives that are usually limited in its 

legislative powers.
92

 They give an example of the British House of Lords that is unable to 

originate monetary legislation and at best, can only delay bills for a year rather than permanently 

veto those they disagree with.
93

 The writings by Tsebelis and Money and Cutrone and McCarty 

are important as they provide an insight of bicameralism in various jurisdictions and the role the 

Senate plays in those jurisdictions. This lays the basis for understanding the functioning of 

bicameralism and the role different chambers play and their relationship with each other. Their 

studies are however not specific to Kenya and do not look into the effectiveness of the legislative 

and oversight functions of the Senate in protecting the interests of the counties that this study 

                                                           
90

Tsebelis and Money (n 90)  77.  
91

Michael Cutrone and Nolan McCarty, Does Bicameralism Matter’? (Oxford University Press, 2006).  
92

Ibid 32. 
93

Ibid. 



20 
 

intends to do. There are also no recommendations to address the challenges that the senate is 

facing in discharging its mandate that this study intends to recommend.  

Kirui and Murkomen retrace the history of the Kenyan legislature before and after independence, 

tracking the various transformations spanning a century of its existence.
94

 These transformations 

were largely characterized by two competing forces: one epitomized by a strong executive 

seizing power from other arms of government, and the other by pro-reform forces pushing for an 

expanded democracy, better governance and accountability, and the promotion of rule of law.
95

 

Of interest is the period immediately after independence when Kenya had a bicameral legislature 

until the period the Senate was abolished and merged with the lower house. They also cite three 

key functions of the bicameral parliament as to enhance the quality of representation; to create an 

appellate hierarchy in the enactment of laws and to improve the stability of the constitutional 

structure and political systems and provide a system based on checks and balance.
96

 In these 

three functions, Senate has a specific function and role.
97

 The authors conclude that the 

Constitution of Kenya, 2010 has created a strong bicameralism.
98

 They also suggest for the 

establishment of a legislative mechanism through which Senators are made accountable to the 

counties in the performance of their duties.
99

 This, according to them will help solve the conflicts 

between various players in the devolved system of government.
100

 This is important to this study 

as it borrows greatly on the weaknesses that led to the abolishment of the Senate then. It is also 

important as they attempt to suggest how the Senators can be made accountable to the counties. 

The authors do not however, explain whether the Constitution of Kenya, 2010 creates an 
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appellate hierarchy in the legislative roles between the Senate and the National Assembly. They 

also do not provide the parameters of measuring the strength of the Senate‟s powers and also 

failed to examine if Senate‟s structure, membership and powers are attuned to its primary role of 

protecting and representing county interests. Their study did not envisage the structural and 

functional challenges that the current Senate could face and hence it does not provide 

recommendations to address the challenges the senate is facing in discharging its mandate that 

this study intends to do. Their study does not appraise the legislative and oversight roles of the 

current Senate as it was written before the current Senate was constituted.  

Hornsby Charles has sequentially delved into the social, economic and political history of post- 

independence Kenya.
101

 He provides important insights as to why the independent Senate failed 

and why it had to be abolished.
102

 His study provides an insight to the constitutional amendments 

that led to the abolition of majimboism and eventually the independence Senate. This is 

important to this study as far history of the Senate in Kenya is concerned. However, the political 

and legal regime in Kenya has changed drastically hence his writing will only be important when 

looking at the history. He does not discuss the post 2010 constitutional dispensation period and 

the current challenges the Senate is facing and thus no recommendations to address the 

challenges that the senate faces in discharging its mandate that this study seeks to do. He has also 

not appraised the effectiveness of the legislative and oversight roles of the senate that this study 

seeks to achieve.  

Mutakha on the other hand looks into the insights of the intended roles of the Senate in the 

protection of the interests of the counties.
103

 To him, the provision on the protections of the 
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interests of counties and their governments refers to representation and protection of two distinct 

entities: the people and the county governments.
104

  He contends that in discharge of its 

legislative and oversight roles, the Senate has an obligation to consult county governments.
105

 

His writing on the Senate and Devolution generally is crucial in understanding the effectiveness 

of roles of the Senate under a devolved system of governance. He however does not appraise the 

effectiveness of the legislative and oversight roles of the current Senate as the representative and 

protector of the interests of the counties and their governments. He has also not proposed the 

ways to improve the working of the senate that this study intends to do. 

Nyanjom has discussed the implications of devolution on certain aspects including service 

delivery.
106

 This is important as it provides an insight on the roles of various stakeholders under 

devolved system of governance and also discusses the impact that devolution has had in the 

country.
107

 However, he does not specifically discuss the effectiveness of the legislative and 

oversight roles of the Senate as the representative and protector of the interests of the counties 

and their governments under devolved system of governance.  

Ghai and Cottrell on the other hand have discussed the constitutional provisions underlying the 

citizens‟ role in achieving the desired change under the new constitutional dispensation.
108

 They 

provide an overview of the provisions of the current Constitution delve into the role of the 

current legislature comprising the National Assembly and the Senate.
109

 They highlight the role 

of citizen participation in the legislative work by both chambers since the people donate the 

                                                           
104

 Ibid. 
105

 Ibid at 356. 
106

Nyanjom Othieno,‟Devolution in Kenya‟s new Constitution‟ (Society for International Development, SID 

Constitution Working Paper No 8.2011). 
107

 Ibid at 18-26. 
108

Yash Pal Ghai, Kenya's Constitution: An Instrument for Change (Katiba Institute 2011). 
109

 Ibid at 106. 



23 
 

legislative power to these chambers.
110

 Their discussion is however general and does not 

specifically discuss the legislative and oversight roles of the Senate as the representative and 

protector of the interests of the counties and their governments nor have they appraised the 

effectiveness of the current Senate.  

Sihanya has on the other hand explored the challenges and prospects of implementing the 

Constitution and the role of various agencies in the implementation process.
111

 He does not 

however look at the possible challenges that were to face the Senate in the discharge of its 

legislative and oversight roles in representing and protecting the interests of the counties and 

their governments. He does not make recommendations for the effective functioning of the 

senate that this study intends to do. 

Mukaindo, in her thesis discusses emerging issues in the relationship between the senate and 

county governments.
112

 Her study was however limited to the conflicts between the Governors 

and Senators in Kenya and how these conflicts are affecting devolution. Her study provides a 

glimpse of the structural and functional challenges the Senate is facing in discharging its 

oversight roles and how this is affecting its effectiveness. This is important to this study as it 

provides a basis for appraising the oversight mandate of the Senate. It does not however appraise 

the effectiveness of the legislative function of the current Senate as the representative and 

protector of the interests of the counties. Although she makes recommendations to address the 

some of the conflicts between the senate and county governments, she does not address the 

legislative function of the senate that this study intends to fill in. 
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The literature discussed above reveals that, whereas there is a wealth of information on 

bicameralism, devolution and the Constitution generally, there are limited writings on the 

effectiveness of legislative and oversight roles of the Senate as the representative and protector 

of the interests of the counties under devolved system of governance. The literature does not 

provide recommendations to improve the effectiveness of the senate‟s roles. Even the scarce 

literature sources available, are those that were published prior to the new government and 

devolved system. Practical matters arising under the Constitution of Kenya, 2010 especially the 

effectiveness and the challenges of the legislative and oversight roles of the Senate have not been 

fully catered for. This study intends to bridge this gap by appraising the effectiveness of the key 

role of the Senate as the representative and protector of the interests of the counties by using the 

legislative and oversight functions as parameters. This will be done in light of the functional and 

structural challenges that the Senate is facing and changes that have taken place under the new 

constitutional dispensation. It will also provide recommendations to address the challenges that 

the Senate in Kenya has faced. This study thus seeks to address the knowledge gaps on the nature 

and extent of legislative and oversight functions of the Senate and how it has or has not been 

effective in representing and protecting the interests of counties and their governments under the 

Constitution of Kenya, 2010. 

1.9 Research Methodology 

This study is based on both primary and secondary data. Primary data refers to data collected 

from the field through questionnaires and interview schedules. The questionnaires consisted of 

two types of questions thus closed-ended questions and open-ended questions. The close-ended 

questions sought to provide alternative answers to the respondents while open-ended questions 

were used to solicit more information from the respondents. Questionnaires were used to elicit 
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information from respondents who were not available for face-to-face interviews. They were 

preferred because they were less costly, ensured little bias and also it was easy to analyze them. 

The study also used personal interviews where the respondents were available and willing to be 

interviewed. The researcher employed both the use of structured and unstructured interview 

questions to solicit information from respondents and give them room to explain further on their 

answers. By using interviews, the researcher was able to capture the emotions and behavior of 

the respondents. Personal interview with the respondents also ensured high level of reliability of 

the data obtained.  

 The primary sources were used to obtain relevant information from key informants on how 

effective the Senate has played its oversight and legislative roles as key elements of representing 

and protecting the interests of the counties and their governments. They also elicited 

recommendations from the respondents to help address the challenges facing the Senate in the 

discharge of its mandate.  The questionnaires elicited key information from select members of 

the National Assembly, the Senate and Governors. These respondents were chosen because of 

their experience and their diversity in terms of political status and inclination, which has a 

bearing on the functioning of the Senate. They were also chosen due to their accessibility to the 

researcher. Some of these select informants were directly interviewed to elicit more information 

from them. Primary data collection modes ensured that the researcher obtained empirical views, 

insights, perspectives or perceptions of the target population on the effectiveness of the Senate in 

representing and protecting the interests of the counties and their governments. These informants 

were important to this study because they are at the centre of the current functioning of the roles 

of the Senate in the country 
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The use of primary data was necessary for the research to get firsthand accounts, events and 

occurrences that might not have been obtained by use of secondary data only. Since not much 

academic work has been written to appraise the effectiveness of the roles of the Senate under 

CoK, 2010, it was necessary for the researcher to carry out interviews and to obtain information 

from people at the centre of the current functioning of the Senate.  

This study employed qualitative research design. This design was chosen because it allowed for 

an in-depth description and understanding of the actions and behaviors of the participants as it 

attempted to study the subject from the perspective of the participants themselves. It was also 

chosen because it involves a small number of respondents to be interviewed in attempt to study 

human actions from the perspective of the participants themselves.  

 The t sampling technique adopted in this study was purposive and snow ball sampling. 

Purposive sampling is a form of non-probability sampling andwas preferred because the 

researcher was targeting people with relevant information on the subject under study and their 

availability to fill the questionnaires or for personal interview. Thus purposive sampling was less 

costly and less time consuming. Snow ball sampling on the other hand was used where the 

researcher relied on the target respondents to refer him to other respondents. This was important 

to the researcher to get more information from the respondents with relevant information on the 

subject under study.  Target population was 20 respondents. Only 60% of respondents returned 

the questionnaires and were available for face-to-face interviews. . Most of the respondents 

chosen by the researcher were politicians and a few professionals with knowledge of the topic 

under study.  
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After collecting data from respondents, the researcher compiled a summary of the results of each 

including the describing the participant in detail, and noting other practical details pertaining the 

interviews (date, place of the interview and themes that emerged from the interviews).  Since 

some of the respondents wished to remain anonymous, the researcher referred to them as 

„respondents‟ instead of their names.  The researcher used qualitative data analysis particularly 

content analysis as a method of analyzing data collected from the respondents. Content analysis 

was used to analyze the data collected and to highlight the important themes, findings and draw 

conclusions from the study. 

The collection of data by primary sources was limited by some factors. First, since many of the 

target respondents were politicians, the researcher could not access some of them. For instance, 

key respondents such as speaker of National Assembly, clerks of senate and national assembly, 

some senators and some governors could not be reached, as they did not avail themselves.  

Second, the time available for the research was limited thus the researcher could not access many 

of the respondents. Third, the sample size might not be representative of the entire population 

and there is danger of generalization. Fourth, some respondents misinterpreted the questions on 

the questionnaires hence gave irrelevant responses to questions. Lastly, due to financial 

constraints, the researcher did not collect data from counties far from Nairobi 

The secondary sources for this study include the Constitution, various legislations, case laws, 

policy documents, books and articles online and physically in the institution‟s library that contain 

relevant information especially on topics such as politics and devolution, constitutional 

amendment, Senate and bicameralism. Only relevant sources with information, which 

contributed to the research, was selected and reviewed according to the procedures provided 

under the methodology. Moreover, books, articles, journals, peer-reviewed papers, and any other 
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sources obtained from online libraries and the institution library formed secondary sources of 

data.  

The research also utilized appropriate secondary data to draw conclusions and provide answers 

to the study questions or even solve the problem. By using both primary and secondary sources, 

sufficient data was obtained to solve the research problem and provide broader and more valid 

data.
113

 

1.10 Scope and Limitations of the Study 

The Constitution of Kenya 2010 provides for various roles of the Senate. These roles are 

broadly, legislative and oversight functions. This study does not discuss all the functions of the 

Senate. It is only be concerned with the role of the Senate as the representative and protector of 

counties and their governments through legislation and oversight. This study is also limited 

because firstly, the devolved system may take more than a decade for it to bear fruits but the 

study was only carried out in a very short period of time. Hence, it may be difficult to appraise 

the role of the Senate especially as the representative of the counties and county governments. 

Secondly, there is scarce literature written on the roles of the Senate under the Constitution of 

Kenya, 2010 and especially as the representative and protector of the counties and county 

governments hence may not benefit from different scholarly views on the subject. Thirdly, not 

many countries have adopted a devolved system of government with the Senate representing and 

protecting devolved units thus there may not be adequate literature published about devolution 

and the roles of the Senate. Fourthly, non-responsiveness of the respondents, majority of who are 
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politicians hampered collection of primary data. Last but not least, collection of data was 

restrained by cost. 

1.11 Chapter Breakdown 

Chapter 1: Introduction 

Chapter one introduces the topic under study. It provides the background and introduction to the 

study as well as offers an overview of the adopted style or approach in carrying out the study or 

investigations.  

Chapter 2: Historical Development and Philosophical Foundations of the Role of 

Legislature’s Second Chamber/Senate 

This chapter conceptualizes the role of the legislature second chamber referred to as the Senate 

in Kenya. It discusses the historical origins of the concept of the second chamber. It critically 

analyses the arguments for and against the second chamber in order to provide a basis upon 

which countries consider on whether to adopt bicameralism or unicameralism. It provides a 

theoretical and philosophical understanding of the legislature second chamber, in order to 

understand the role of the Senate in the Kenyan scenario. 

Chapter 3: History, Establishment, Composition and Role of the Kenyan Senate Under the 

2010 Constitution of Kenya: An Overview 

This chapter analyses bicameralism under the CoK, 2010. It analyses the historical development 

of bicameralism in Kenya in order to understand the intended purpose of establishing the Senate. 

It also analyses the establishment and composition of the Senate as provided for under the CoK. 

It finally analyses the role of the Senate as provided for under the CoK. The objective of this 
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chapter is to provide the role of the Senate in theory as envisaged under the Constitution. The 

establishment and composition of the Senate determines its power. This chapter determines 

whether the constitutional provisions on bicameralism are abstract and theory based.  

Chapter 4: Appraising the Scope, Nature and Extent of Senate’s Legislative and Oversight 

Role: Addressing Current Supremacy Wars 

This chapter builds up on chapter three. It recognizes that despite the CoK providing for the role 

of the Senate and anticipating that the same would be discharged in order to protect the interests 

of the counties, this is not the case. It analyses the current conflicts and supremacy battles with 

regard to the nature, scope and the extent of the legislative and oversight role of senate 

Chapter 5: Summary of Findings, Conclusions and Recommendations 

This chapter enumerates the results of the research and the conclusions the researcher infers from 

the study. It also provides key recommendations and proposes the way forward. 
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CHAPTER TWO 

2.0 HISTORICAL DEVELOPMENT AND PHILOSOPHICAL FOUNDATIONS OF THE 

ROLE OF LEGISLATURE’S SECOND CHAMBER/SENATE 

2.1 Introduction 

This chapter conceptualizes the role of the Senate or second chamber in a bicameral legislative 

system. It is divided into two. The first part discusses the origin of the concept of the Senate or 

second chamber. The second part critically analyses the arguments for and against the second 

chamber in order to provide a basis upon which countries consider on whether to adopt 

bicameralism or unicameralism. This chapter‟s aim is to issue a theoretical and philosophical 

understanding of the legislature‟s second chamber, in order to understand the role of the Senate 

in the Kenyan scenario. 

2.2 Historical Origins of Legislature’s Senate/Second Chamber 

The establishment of the legislature‟s second chamber has its foundation in bicameralism. 

Bicameralism is a system of government where the legislature comprises of two houses: the first 

chamber and second chamber.
114

 However, unlike in a unicameral system where the powers of 

the single legislature to make decisions are well defined, in a bicameral system the powers of the 

chambers vary.
115

 In some countries, the chambers have equal powers but in other countries, the 

upper chamber has limited powers.
116

 In countries that have a federal or devolved system of 

government like Kenya and the US, the second chamber represents the interests of the territorial 
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units while the first chamber represents the interests of the smaller units such as constituencies or 

districts.
117

 

The second chambers may come into existence through direct elections,
118

 territorial 

representation,
119

 functional representation
120

 and communal representation.
121

 However, the 

strength of a second chamber is usually determined by three factors: symmetry, congruence and 

democratic legitimacy.
122

 Symmetry refers to the equality of powers between the two chambers. 

In symmetrical bicameralism the two chambers have equal or nearly equal powers while in 

asymmetrical bicameralism, the upper house is constitutionally restricted in some areas.
123

 For 

example in the Kenyan system, the power of the Senate over any legislation is limited to the 

matters concerning counties hence asymmetrical in nature.  Congruence refers to the 

composition of the chambers in terms of their partisan composition.
124

 Chambers are congruent 

when the majority of the chambers are made from similar political party.
125

 A government with 

upper chamber majority lasts longer than that without as it easy for such chamber to approve the 

legislations passed by the lower chamber.
126
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Jeremy Bentham first coined the term „bicameral‟ in 1832.
127

  However, bicameralism dates back 

before 1832.
128

 It can be traced back in the ancient Sumer and later ancient Greece and Rome, 

where kings would consult with respected and trusted members of society.
129

 In the Middle Age, 

sovereigns consulted their vassals on various issues such as war, taxation, security etc.
130

 It 

developed in unitary systems as a method of representing the social needs and interests of 

different social classes.
131

 The circle of those who had to be consulted increased and resulted into 

the existence of different bodies representing various interests.
132 

Greek philosophers propounded the idea of mixed governments over simple government as a 

means of representing the interests of the people.
133

 The mixed government included the 

representations of the interests of one or more forms of government such as monarchy, 

aristocracy or republic.
134

 The objective of the mixed government was to prevent tyranny of 

powers in one body. In Rome, the earliest kings appointed a number of council of elders –

referred to as the Senate- to advise them.
135

 The Roman Senate was an integral institution that 

controlled money, administration and foreign policy.
136

 The senators were reserved a dominant 

place in government and contributed to the efficiency of the government. The main objective of 
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having the council of elders was to apply the wisdom acquired by age to moderate and govern 

people.
137

 The Roman Senate provided the basis of Cicero‟s discussion on ideal state.
138

 

The modern form of bicameralism as we know it today originated in the 14
th

 Century in the 

English parliament but gained popularity in the 18
th

 and 19
th

 century.
139

 In fourteenth century, 

England had established two chambers: the first chamber where debate took place with the 

feudal lord; and the second chamber where the citizens (commoners) were represented.
140

 This 

system of legislature evolved from the King‟s Great Council who advised the King on various 

issues such as taxation.
141

 The Great Council composed of feudal lords, who were summoned 

periodically to discuss extraordinary issues such as taxation.
142

 The principles of mixed 

government as propounded by the Greek philosophers were applied in the English legislature 

where the „lower house represented the democratic element of society, the upper house the 

aristocratic element and the kings power veto, the monarch element‟.
143

 

Montesquieu was the first individual to discuss the significance of the separate chambers. He 

argued that separate chambers limited the power of the majority to dominate the minority.
144

 It 

avoided the tyranny of a single chamber. The political freedoms and rights of the citizens were 

best safeguarded in England because the executive power was separated from legislative power 
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envisaged in two chambers.
145

  He further argued that the senate due to its distinct characteristics 

such as age, virtues and wisdom provided an avenue where the senators would provide sound 

judgment.
146

 In essence what Montesquieu meant was that the second chamber was in a better 

position to review legislation of the first chamber as it had experienced members. He stated that: 

In a state there are always some people who are distinguished by birth, wealth, or honors; but if they were 

mixed among the people and if they only had one voice like the others, the common liberty would be their 

enslavement and they would have no interest in defending it, because most of the representations would be 

against them. Therefore, the advantages they have in the state, which will happen if they form a body that 

has the right to check the enterprise of the people, as the people have the right to check theirs. Thus, 

legislative power will be entrusted both to the body of the nobles and to the body that will be chosen to 

represent the people, each of which will have assemblies and deliberations apart and have separate views 

and interests.
147

 

In North America most of the English colonies had a unicameral legislature.
148

  However, at the 

founding of the US, most of the states had evolved into bicameral legislatures apart from 

Pennsylvania and Georgia.
149

 The founders of American Constitution advocated for two 

objectives of bicameralism in the US: first, efficiency; and secondly representation of political 

power.
150

 During the deliberation of the founding Constitution which led to what is known as the 

„great compromise of 1787‟, an agreement was reached providing for two chambers of congress, 

that the House of Representatives would be elected on the basis of the population while the 

                                                           
145

 Ibid. 
146

 Ibid. 
147

Ibid Chapter 6 at 90. 
148

Tsebelis and Money (n 90) 79. 
149

 Steven Calabresi and Kyle Bady, „Separation of Powers in American Constitutionalism:. Is the Separation of 

Powers Principle Exportable?‟  (2010) 33, Harvard Journal of Law & Public Policy 1. 
150

 Ibid. 



36 
 

Senate would be represented by each state.
151

 The United States was the first country to use 

federal bicameralism for political representation of different territorial units.
152

 The lower house 

represented the popular interests of the people while the upper house represented the interests of 

the states as territories. In 21
st
 century more than a third of world democracies had adopted 

bicameral legislature.
153

 

2.3 Arguments For and Against Second Chamber 

The rationale for having a second chamber has in the history of democracy become a critical 

question. The debate concerning bicameralism dates back to before and during the 14
th

 century. 

For example, Jeremy Bentham was hostile towards the establishment of a second chamber. In his 

works, Bentham argued that there was no need for a second chamber if no difference existed 

between the second and the first chamber.
154

 He argued that, „if the second chamber offers 

nothing different from the first, then it is redundant and every cost incurred in its establishment 

and maintenance is wasted‟.
155

 In fact, Bentham was of the view that in case there were some 

inadequacies in the first chamber, that could not guarantee the establishment of a second 

chamber;instead, the best solution would be to change the character of the first chamber and not 

institute the second one.
156

 

John Stuart Mill in his book, Considerations on Representative Government, on the chapter on 

„the Second Chamber‟ argues in favor of the second chamber that, if a majority in a single house 
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is always assured of victory they can easily become overweening and despotic.
157

 Mill also 

argued that the first chamber must not be like the second chamber hence embracing the principle 

of concurrence separation.
158

 The membership of each chamber should not be subject to the 

leadership of the other chamber, neither should the two be subject to a single political 

leadership.
159

 Mill put it that: 

A majority in a single assembly, when it has assumed a permanent character, when composed of the same 

people habitually acting together and always assured of a victory in their own house, easily becomes 

despotic and overweening, if released from the necessity of considering whether its acts will be concurred 

in by another constitutional authority.
160

 

Justification for and against establishment of the legislature second chamber is mainly based on 

the role of the legislature in a democratic society.
161

 That is democratic representation, public 

deliberation, legislative output and scrutiny of the executive.
162

 

The first argument for and against the establishment of legislature upper house is usually 

premised on the role of the legislature as a representative body.
163

 Supporters of bicameralism 

argue that, the second chamber represents diverse interests of the people. Whereas the first 

chamber represents the interests of the people, the second chamber allows for representation of 

other interests promoting diversity;
164

 where a second chamber represents the interest of a larger 

territorial unit unlike the first chamber, which in most cases represents constituencies -it 
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increases diversity. This has been exercised in countries practicing federal bicameralism such as 

US, Nigeria, Canada and Germany.
165

 In such cases the second chamber represents the interests 

of the larger territories while the first chamber represents the interests of the constituencies or 

districts. In National Council of Slovenia, the second chamber represents the social, economic, 

occupational and local interest‟s groups.
166

 

To counter this argument, critics of bicameralism argue that a second chamber is not necessary 

as it repeats the functions of the first chamber as a representative body.
167

 It only leads to a 

duplicate of duties arguing thus that one house can do what the two houses do.
168

 This argument 

stems from the theory of representative democracy, which is equated to majoritarian rule. The 

lower house is directly elected as representatives of the people hence any approval by it is the 

voice of the majority. The upper chamber undermines democracy, as it does not locate „full 

governmental power in the representatives of the popular majority‟.
169

 

Aroney argues that critics of second chamber on representation base their arguments on three 

assumptions of democracy.
170

 First, they assume that society is made up of the „people‟ who can 

be represented in the lower house through electoral process without a problem. Bicameralism 

fosters the representation of the interests of particular people. In the US, for example, the 

adoption of the Senate was justified on the ground that it represented the interests of the 

States.
171

 The state, it was argued had different and specific interests, distinct from the interests 
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of the population. In order for bicameralism to be effective; „representation must be amplified; 

opportunity for debate and deliberation broadened and examination for legislation increased‟.
172

 

Secondly protagonists of the second chamber argue that it safeguards against the tyranny of the 

first chamber.
173

 Critics on the other hand provide that the second chamber is conservative and 

undemocratic institution that prevents the government from pursuing policies for the benefit of 

the people.
174

 This arise especially where the members of the second chambers are not directly 

elected hence lacking democratic legitimacy. This argument is usually attributed to Emmanuel-

Joseph Sieyes, who argued that, second chambers are either undemocratic and illegitimate or 

democratic and redundant.
175

 In such cases, power struggles between the first and the second 

chambers of who is more representative may arise derailing formulation of legislation. Through 

the first chamber, the voice of the people should only be spoken once and not twice by subjecting 

legislation approved by the first chamber to the second chamber.
176

 

Another argument is that the second chamber facilitates a deliberative approach to legislation.
177

 

The doctrine of separation of powers as articulated by Locke and Montesquieu requires that 

government be divided into three institutions; legislature, judiciary and executive.
178

 The 

legislature enacts the law, executive implements the law and the judiciary makes an 

interpretation of the law.
179

 The people‟s legislative authority is vested in the legislature.  The 

role of the second chamber in a bicameral legislature is to review the legislature enacted by the 
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first chamber
180

 Proponents of the role of second chamber to review the legislature of the lower 

house argue that it improves the stability and the quality of the legislation.
181

 It facilitates a 

second look of legislation and acts as a check on the hasty and ill-conceived legislations by the 

majority first chamber. 

In one of his lectures on bicameralism, Waldron compares the establishment of the second 

chamber to the practices of the ancient Goths of Germany when they had do decide on important 

issues.
182

 When the Goths of Germany had to decide an important issue, they would do it twice, 

when drunk and sober. The reason why they discussed important issues when drunk was to give 

the deliberations a bit of vigor and spirit while  sober in order to add some prudent and 

discretions in their deliberations.
183

  He compares the Goths practice with the current 

bicameralism arguing that the lower house can be compared to the „drunk deliberations‟ and its 

only the upper house which can „soberly‟ deliberate hence the need for the second chamber.
184

 

He argues that there is need for a second chamber to represent the various interests of the people. 

The second chamber compliments the first chamber.
185

 Montesquieu echoed these sentiments in 

his earlier writings on bicameralism.
186

 

Lastly, supporters of the second chamber argue that it restrains the lower house from dictatorship 

and ensures scrutiny of the executive.
187

 Executive dominance in parliament calls for 

establishment of second chamber, which can scrutinize and review the laws adopted by the lower 
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chamber.
188

 The second chamber operates with greater independence and is detached from party 

politics hence in a better position to perform oversight functions.
189

 

2.4 Conclusion 

The role of the Senate has its foundations on bicameralism. The main justification of a second 

chamber is to enhance representation of specific interests and promote deliberative approach to 

legislation. It safeguards against the tyranny of the first chamber. Whichever legislature a 

country adopts shall be underpinned on the justifications of each legislature. In a federal or 

devolved system of government, the role of the Senate remains to safeguard the interests of the 

territorial units either through legislation or oversight. 
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CHAPTER THREE 

3.0 HISTORY, ESTABLISHMENT, COMPOSITION AND ROLE OF THE KENYAN 

SENATE UNDER THE 2010 CONSTITUTION OF KENYA: AN OVERVIEW 

“The senate represents the counties, and serves to protect the interests of the counties and their 

governments”.
190

 

3.1 Introduction 

In 2013, after the general elections, the first Senate under the Constitution of Kenya (CoK), 2010 

was established to play a pivotal role in devolution. This chapter analyses the historical 

development of the bicameralism in Kenya in order to understand the intended purpose of 

Senate. The second part analyses the establishment of the Senate under the CoK, 2010. The third 

part discusses the composition of the Senate. The fourth part analyses the constitutional 

provisions on the role and powers of the Senate. The aim of this chapter is to look into the 

function of the Senate in theory as envisaged under the Constitution. The establishment and 

composition of the Senate determines its power. This chapter shall determine whether the 

constitutional provisions on bicameralism are abstract and theory based.  

3.2 History of Bicameralism in Kenya 

Parliament defines the relationship between the citizens and the state.
191

 The legislative authority 

of the people is vested in parliament as their representative body.
192

 Therefore, parliament plays 

a vital role in the present day constitutional democracy. In most jurisdictions, the role of the 

parliament is to represent the will of the people, make laws and provide oversight mechanisms to 
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other organs of the state.
193

 In order to carry out its function, Parliament must enjoy democratic 

legitimacy.
194

 

The promulgation of the CoK, 2010, brought with it various changes including the creation of 

two levels of government; national and devolved government. While the CoK, 2010, is 

celebrated for restructuring the governance system by introducing a system of government that is 

devolved, the establishment of the Senate is not novel.  The Senate was established for the first 

time in the Independence Constitution, 1963, because of a compromise between Kenya African 

Democratic Union (KADU) and Kenya African National Union (KANU) during the three 

Lancaster House Conferences in London.
195

 The Independence Constitution also created a 

federal system with three levels of government: the national and regional, with the local 

government as a competency of the regional government.
196

 Seven regions were created with 

each having legislative and executive powers over certain matters.
197

 These regions were known 

to as Majimbos.
198

  The executive authority of the regions was however subject to the national 

government.
199

 

It must be remembered that Senate at independence in Kenya had been borne through aggressive 

lobbying by KADU, primarily to ensure protection of the rights of the minority groups in 
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Kenya.
200

 Initially bicameralism was not KADU‟s idea, but of the colonial powers who wanted 

to retain authority over their territories.
201

 It was a scheme aimed at offering protection for the 

minority groups, which were represented by KADU, against the risk of domination by the 

gigantic and more advanced Kikuyu and Luo ethnic factions. These majority groups supported 

KANU.
202

  KADU then supported a federal system within which substantial power would be 

distributed to regional administrations.  

KADU wanted a federal state with autonomous regions.
203

 The main justification by KADU for 

establishment of a second chamber was to protect minority tribes in Kenya.
204

 Second 

justification was to protect the autonomy of the regions and interests of people in those 

regions.
205

 KANU on the other hand supported a centralized system of government. KANU saw 

bicameralism as an institution that would promote tribalism and cause divisiveness among 

Kenyans.
206

 It supported a unitary form of government with all decision making powers 

centralized. 

An upper house was considered important to protect the independence of the regions and to 

assure sufficient representation of minority‟s interests at the core, for it was acknowledged that a 
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unicameral legislature elected based on "one man, one-vote" might very well be exclusively 

managed by KANU, which favored centralization of power.
207

At independence, a bicameral 

parliament was established consisting of the House of Representatives and the Senate.
208

 The 

Senate consisted of forty-one Senators directly elected by registered voters in their districts.
209

 

The 41 Senators were elected to serve for a maximum of six years, but one-third of the Senators 

retiring every two years.
210

 This kind of representation ensured that minority tribes were 

represented in the Senate. Although the Senators were elected directly, the Senators were to 

serve for a fixed period meaning that their elections were held on a different calendar with 

members of House of Representatives.
211

 The main reason was to detach Senators from party 

politics of the day.  

The legislative power of the Senate in the independence Constitution was not limited to regions 

alone. The two houses had almost equal powers when it came to legislative process. In theCoK, 

2010, the power of the Senate to legislate is restricted to matters concerning counties only.
212

 

Section 59 of the Independence Constitution allowed the Senate to consider debate, amend and 

enact any bill as long as it was not a money bill.  Section 59 of the 1963 independence 

Constitution provided that: 

The power of Parliament to make laws shall be exercisable by Bills passed by both Houses of the National 

Assembly (or, in the cases mentioned in section 61 of this Constitution, by the House of Representative) 

and assented to by Her Majesty or by the Governor-General on behalf of Her Majesty. 

                                                           
207

Ibid. 
208

Section 34 (2), 1963 Independence Constitution. 
209

 Section 35, 1963 Independence Constitution. 
210

 Ibid.  
211

Section 42, 1963 Independence Constitution. 
212

Article 109, CoK 2010. 



46 
 

The structure of bicameralism in the independent Constitution ensured that every house had an 

input in the legislative process. The independent Constitution structured the relationships of the 

Senate and House of Representative as complimentary. It promoted deliberation, consultations 

and negotiations between the two houses.
213

The Senate had the right to scrutinize any Bill from 

the House of Representatives and vice versa. No bill would be referred to the governor for 

signature before any of the houses scrutinized it. In case of money bill the role of the Senate was 

limited to debate alone.
214

 This did not imply that the jurisdiction of the Senate was by-passed by 

the House of Representatives but it served to distinguish the role of the two houses. Some 

commentators argue that bicameralism in the independent Constitution was more practical in its 

functions than the Senate under the current Constitution.
215

 For instance, Cheserek argues that 

the current constitution drifts back to unicameralism especially on matters not concerning 

counties.
216

 

Whereas the intended purpose of the Senate under the independence Constitution was to protect 

the rights of minority tribes and regional interests, its role was hampered by many challenges.
217

 

The central government and the House of Representatives frustrated the Senate.
218

 The Senate 

was denied adequate financial resources to carry out its functions.
219

 While the Senate had the 

power to hold the government accountable, the extent of this role was limited to regional 

interests. KANU used its members in the Senate to frustrate its functioning and depict it as 
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duplicate of the House of Representative hence unnecessary. Lack of political will and 

unnecessary frustrations led to the dismantlement of the Senate in 1967. 

The Senate lasted for a few years and abolished in 1966 and its membership and powers merged 

with that of the House of Representatives to establish a unicameral legislature, the National 

Assembly.
220

Bicameralism was viewed as divisive and it was used as a justification to introduce 

unicameralism. Throughout the Moi regime
221

 and part of Kibaki regime
222

, and until the 

promulgation of the CoK, 2010, Kenyan parliament had only one house; the National Assembly. 

In 1990‟s as the concerted efforts for constitutional change were made, bicameralism found its 

way into the Kenyan jurisprudence.
223

 Article 120 of the 2004 Bomas Draft Constitution
224

 

explicitly provided for the establishment of parliament consisting of the Senate and National 

Assembly.
225

 The Bomas Draft Constitution gave the Senate the powers to originate any Bill 

apart from money bills and they represented the district that elected them.
226

 In fact the Bomas 

Draft Constitution provided for a strong bicameralism where all the bills apart from money bill 

were to be referred in either house for introduction, consideration and passage.
227

 The bill except 

money bill would be defeated if the referred House rejected it.
228

The 2004 Bomas Draft 

Constitution, which called for the establishment of a bicameral legislature, was rejected due to 
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political interests.
229

 The efforts to get a new Constitution were crushed down until when the 

NARC government came into power.
230

 

In 2005 the Wako Draft Constitution
231

 was enacted and subjected to referendum. It proposed a 

unicameral legislature.
232

 During the referendum the Wako Draft Constitution was rejected and 

the status quo remained. The quest for constitutional reforms in the country continued especially 

after the 2007-2008 election violence. Kenyans felt that they needed a new Constitution to set in 

motion an array of institutional reforms to promote constitutional democracy. On 27
th

 August 

2010, a new constitution was promulgated to steer social, political and economic changes. It 

reintroduced bicameralism by establishing a parliament consisting of the Senate and National 

Assembly.
233

 

3.3Establishment of the Kenyan Senate under the 2010 Constitution of Kenya 

The quest for a new Constitution was characterized by the need to change the Kenyan political 

system. Kenyans were tired of the Moi regime and yearned to redeem themselves from the 

oppressive government and political oblivion.
234

The CoK, 2010, is transformative in nature 

based on values such as democracy, human rights, good governance, and public participation 

among others.
235

The court in the case of Speaker of the Senate and Another v Attorney General 
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and 4 Others (Advisory Opinion Referenced No.2 of 2013),
236

 recognized the transformative 

nature of the CoK, 2010. It held that: 

Kenya‟s Constitution of 2010 is a transformative charter. Unlike the conventional “liberal” Constitutions of 

the earlier decades which essentially sought the control and legitimization of public power, the avowed 

goal of today‟s Constitution is to institute social change and reform, through values such as social justice, 

equality, devolution, human rights, rule of law, freedom and democracy.
237

  

The Constitution of Kenya, 2010 brought with it many significant changes amongst themthe 

legislative system and design of parliament.
238

It brought to life two levels of government; the 

national and the county government. The objects of devolved system of government includes: 

promotion of democratic and accountable exercise of power; fostering national unity by 

recognizing diversity; fostering economic development; and promotion of county interests 

among others.
239

In order to realize devolution, a presidential bicameral parliament was 

established comprising of the National Assembly and the Senate.
240

Senate, the second legislative 

chamber, is intended to act as a territorial chamber, that is, „a chamber of the counties‟ by 

representing the counties and protecting the interests of the counties and their governments at the 

national level.
241

 The Senate represents and protects the interests of the county governments 

through its legislation and oversight. The National Assembly on the other hand represents the 

people of two hundred and ninety electoral constituencies and special interests, enacts national 

legislation and exercises oversight over funds appropriated for expenditure by the National 

government and its agencies.
242

 In this chapter, this study considers the Senate‟s establishment, 
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its legislative and oversight roles, scope of authority and powers within the devolved system.
243

 

The current Senate officially came into existence during the 2013 general elections in Kenya. 

The Institute for Democracy and Electoral Assistance (IDEA) in its publication argues that 

before establishing a second chamber, the country must establish the needs it is supposed to 

address.
244

 The intended purpose of the second chamber shall determine its composition, powers 

and legitimacy. In Canada, the Canadian Senate was established as early as 1867 to 

counterbalance representation in the House of Commons.
245

 Apart from representation the Senate 

was also intended to provide parliament with a second chance to reconsider bills.
246

 In federal or 

regionalized states like the US, Australia, India, Kenya and South Africa, the intended purpose of 

a second chamber is to represent the interests of the territorial units at national level.
247

 

Kenyans quest for devolution was a driving force behind the promulgation of the CoK, 2010, in 

order to devolve public governance and resources to the grass root levels.
248

In a devolved system 

of government like Kenya with distinct territorial units, the main justification of the second 

chamber is the representation of the territorial interests at the national level through legislation 

and oversight. The Senate hence remains an important institution in the realization of devolution 

which has been embraced by most of the Kenyans. It can be concluded that the intended purpose 

for the establishment of the current Kenyan Senate was: first as an institutional framework to 

steer devolution; and second to protect the territorial interests of the counties through legislation 

and oversight. The Independence Constitution of Kenya, 1963, provided for the establishment of 
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two houses: the Senate and House of Representatives. 
249

 The main justification of having the 

Senate under the 1963 Independence constitution was to protect the interests‟ minority groups 

and the regions under Majimboism Rule.
250

 

The strength of the second chamber according to Russell will be determined by three major 

factors; symmetry, congruency and legitimacy. 
251

 Symmetric bicameralism refers to the extent 

upon which the two houses share power. In symmetrical bicameralism, the two houses have 

equal or almost equal powers, and the consent of every house is needed in the enactment of laws. 

The Senate under the 1963 Kenyan Independence Constitution was symmetrical in nature with 

the Senate and House of Representatives having almost equal powers in the legislative process 

whereas in asymmetrical bicameralism, the powers of one chamber are limited. In Kenya, for 

example, the powers of the Senate under the CoK, 2010, are limited to matters concerning the 

counties only. Although they have the powers to originate debate and consider bills concerning 

county governments, this power is restricted when it comes to money bills. Money bills and any 

matter not concerning counties remain an exclusive preserve of the National Assembly. 

Congruence refers to the similarity of political partisan in the chambers.
252

 A congruent second 

chamber has its majority members from one political party or coalition. Incongruent second 

chamber on the other hand is based on different representative principles. Democratic legitimacy 

is usually conferred through popular elections. Second chambers that enjoy legitimacy usually 

make use of their full powers.
253
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There are three ways in which members of the second chamber may come into office; 

appointment, direct elections and indirect elections.
254

 The stronger the legitimacy of the second 

chamber, the more it is likely going to make full use of its powers. Legitimacy can be drawn 

from the Constitution as the Supreme law of the land or through direct/indirect elections. IDEA 

states that: 

Democratic legitimacy is typically conferred by popular election, but other forms of legitimacy such as 

traditional or religious legitimacy or legitimacy conferred by representing sub-national governments may 

apply in some contexts. Many second chambers around the world, especially those that are appointed rather 

than elected, are perceived as lacking legitimacy, and as a result have less practical authority than their 

formal legal powers would suggest.
255

 

Commentators argue that a directly elected second chamber enjoys democratic legitimacy than 

an appointed one.
256

 The South African second chamber National Council of Provinces (NCOP)- 

draws its legitimacy from representation of sub-national interests; same to the Australian 

Senate,
257

 German Bundesrat
258

 and Indian. 
259

 In Canada, the Governor on the advice of the 

prime minister appoints Senators.
260
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The Kenyan Senate is established through direct elections. It draws its existence and authority 

from the concept of devolution under the Constitution of Kenya 2010. As one part of Parliament, 

the Senate, together with the National Assembly, shares in the people's sovereign authority to 

make the laws of the land.
261

 Article 93 of the CoK provides for the establishment of a Senate. 

However, Article 98 stipulates how such a Senate shall come into existence. Registered voters 

directly elect members of a Senate at county level during general elections from specific 

counties. Other members are directly nominated by political parties to represent special interests 

such as women, youth and people with disabilities.  

Another key feature of the Kenyan senate is that members of the Senate and the National 

Assembly are elected at the same time for a similar fixed period of time. In the previous general 

election in 2013, Kenyans elected the president, deputy president, governors, senators, women 

representatives, members of the national assembly and members of the county assemblies for a 

fixed period of time. According to IDEA, „If the electoral system, timing of elections, and 

apportionment of seats are similar between the two chambers, then it is likely that the second 

chamber will be congruent, having a similar partisan composition to the first chamber, and thus 

having less effective veto power.‟
262

 

3.4 Composition of the Senate under the 2010 Constitution of Kenya 

The Senate consists of a total of 67 members and a speaker; 47 of them are elected directly by 

the voters of the counties forming a single constituency at the general elections.
263

 Political 

Parties nominate 16 Women Senators to represent the women of Kenya
264

, another 2 (a man and 
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a woman) representing the youth of Kenya
265

, and two other members (one man and one woman) 

representing all persons with disabilities.
266

 Kangu puts the composition of the Senate into three 

categories: the county senators, the special interest senators and the speaker.
267

 

a) County Senators 

Under the devolved system of government in the Constitution, each of the 47 Counties directly 

elect a one Senate Member.
268

 The 47 members are each elected by registered voters of the 

counties, each county constituting a single member constituency.
269

 These Senators represent and 

protect both the county and its people and the government of the county.
270

 The representation of 

each of the counties by one member is a reflection of the principle of equality of all counties 

irrespective of the differences in demography and population size. Kirui and Murkomen argues 

that Senators representing more populated counties may very well find themselves under 

pressure to somehow exert more clout and influence in the Senate so as not to appear to be 

outdone by those from smaller counties.
271

 These Senators may however often pass the buck to 

the house or committees and as a result disguise their decision-making responsibility.
272

 It is 

however interesting to note that no woman was elected as a county Senator during the 2013 

general election.
273
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b) Special Interest Senators 

As stated earlier, the Senate safeguards the interests of Counties. Further, the Senate protects the 

interests of women, youth and persons with disability. These minorities and marginalized groups 

are nominated through political party lists as provided for under Article 98 (1) of the 

Constitution. These special interest Senators should be understood to be groups that were 

previously marginalized and whom the Constitution offers an opportunity for representation, 

protection and participation.
274

 Thus, only those people belonging to the categories of women, 

youths and people with disabilities qualify to be nominated under this category.
275

 The Court of 

Appeal in Commission for the Implementation of the Constitution v Attorney General and 

others
276

 declared section 34 (9) of the Election Act, which provided for the inclusion of the 

Presidential and Deputy Presidential candidates among persons eligible for nomination to the 

Senate under the special interest groups, unconstitutional.  

Members of these special interest groups are nominated to the Senate through party lists on the 

basis of the proportional representation.
277

 This is based on the total number of seats a party wins 

out of the 47 county Senators who are directly elected by the registered voters in the counties.
278

 

However, the special interest nominees must first meet all the qualifications set out for members 

of Parliament.
279

 Thus, they must be 18 years and above required for one to register as a voter. 
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c) Senators representing interests of women 

Article 98 (1) (b) provides for sixteen women members who shall be nominated by political 

parties according to their proportion of members of the Senate elected by county as 

constituencies. Political parties participating in a general election are required to nominate and 

submit in advance before the general election, a list of sixteen women members who would stand 

nominated if the party were to be entitled to all the sixteen seats.
280

 After the general election, 

Independent Election and Boundaries Commission then allocate each party woman members in 

proportion to the total number of its elected county senators,
281

 picked from the submitted list.
282

 

The 16 nominated women Senators are expected to perform delicate balancing acts when 

legislating given that different counties attach different levels of importance to women issues as 

a matter of social-cultural fact. In matters affecting counties, the women nominated Senators do 

not have individual votes; rather, they must consult and share their concerns with county 

Senators who cast one vote each on the basis of equality among the counties.
283

 In matters that 

do not affect the counties, all Senators have individual votes.
284

 Kangu argues that it is difficult 

to determine matters that do not affect the counties other than constitutional amendments due to 

the broad definition of the matters affecting counties as per article 110.
285

 

d) Senators representing the youth  

The Constitution provides that two members (one from each gender) representing the youth must 

be nominated in accordance to article 90 on the basis of party lists presented to the IEBC before 
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the Election Day.
286

 Since there are only two slots under this category, it means that the party 

with the majority county Senators and the one with the second majority are the only ones, which 

get an opportunity to nominate. That would mean that the first two parties each gets one member 

and if the first gets a male member, then the other gets a female member.
287

 Since the 

Constitution
288

 refers to this category of Senators as representing the youth, it will mean that 

those nominated under this category must be youth. A youth is defined collectively as all 

individuals in Kenya who have attained the age of 18 years but have not attained the age of 35 

years.
289

 Kangu holds that the persons nominated to represent the youths must not only be within 

the bracket of youths during nomination but must remain so throughout the entire five-year 

term.
290

 Thus if a person ceases to be youth before expiry of five year term, he ceases to be a 

member of the Senate.
291

 The role of these Senators is subject to decision-making limitations 

under Article 123.
292

 However, they are supposed to bring on board youth perspective in matters 

in which the Senate has a role.
293

 

e) Senators representing persons with disabilities 

The Constitution provides for two members (one from each gender) to represent people with 

disabilities.
294

 The nomination of members under this category must be in accordance with 

Article 90 on the basis of political party lists presented to the IEBC before the election date.
295

 

Just like with the youth representatives, the party with the highest number of elected county 
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Senators and the one with the second highest number get the opportunity to get one member each 

provided they are of different gender.
296

 It also follows that since these members represent 

people with disabilities, they themselves must be people living with disabilities. The Constitution 

defines disability to include „any physical, sensory, mental, psychological or any other 

impairment, condition or illness that has, or is perceived by significance sectors of the 

community to have a substantial or long term effect on an individual‟s ability to carry out 

ordinary day to day activities‟.
297

 Thus these members are supposed to bring to the Senate 

disability perspective in matters that the Senate considers.  

f) The Speaker 

The Speaker is an ex-officio member of the Senate.
298

 He is elected by the members of the Senate 

from among persons qualified for election as members of Parliament but who are not elected as 

such.
299

 The Senate Speaker has the responsibility of presiding over the sittings and proceedings 

of the Senate.
300

 The Speaker also determines whether a Bill concerns counties or not and 

whether it is an ordinary Bill or special Bill.
301

 

Article 122 provides that the Speaker would not have a vote in the Senate and is he is not 

counted as a member when determining the number of members for the purpose of voting. 

Kangu argues that this is to ensure that the Speaker discharges his mandate in an independent 

and impartial manner, and in good faith, especially given that his is a constitutional office.
302

 In 

discharging his responsibilities, the Speaker of the Senate must remain alive to the primary 
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mandate of the Senate of representing and protecting the interests of the counties and their 

governments.
303

 

Other than overseeing the sittings and proceedings of the senate, the Speaker also plays other 

pivotal roles as emphasized by the High Court in Judicial Service Commission v Speaker of the 

National Assembly and another.
304

 The court stated that the office of the Speaker is an important 

one since he determines the business of the House, restrains disorderly conduct, controls debate, 

and determines whether the motions tabled by members are admissible. The Speaker also 

represents the Senate in other functions in relation to other organs and authorities. 

It must be noted that the Senate can constitute committees of the senate complete with Standing 

Orders.
305

 Senate Committees play an important role of raising the efficiency and speed of the 

business of the House. They do so by enabling a small group of members to work closely 

together and to produce Bills and reports for consideration by the whole House in plenary. 

3.5 Role and Powers of Senate under the 2010 Constitution of Kenya 

The role of the Senate is to protect the interests of the counties and their governments through 

representation at the national level, legislating on laws affecting the counties and playing its 

oversight role over national revenue allocated to counties.
306

 Article 96 of the CoK stipulates the 

role of the Senate as follows: 

(1) The Senate represents the counties, and serves to protect the interests of the counties and their 

governments. 
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(2) The Senate participates in the law-making function of Parliament by considering, debating and 

approving Bills concerning counties, as provided in Articles 109 to 113. 

(3) The Senate determines the allocation of national revenue among counties, as provided in Article 217, 

and exercises oversight over national revenue allocated to the county governments. 

(4) The Senate participates in the oversight of State officers by considering and determining any 

resolution to remove the President or Deputy President from office in accordance with Article 145.
307

  

The Senate exercises its role through legislative and oversight process. In the case of Mwangi Wa 

Iria & 2 Others vs Speaker Murang’a County Assembly & 3 Others,
308

 the court recognized the 

role of the Senators as representative and protector of the interests of the counties in the 

impeachment of county governors. It held that: 

With regard to the issue of public interest, I must state that the reason the process of the removal of 

governors is also subjected to a senatorial process is because the Senate is expected to protect the interest 

of the counties and their governments. Counties constitute people.
309

  

The CoK grants the Senate the mandate as a safeguard of the interests of the counties to 

participate in the enactment of Bills affecting the counties. The Senate exercises the legislative 

authority of the people on matters concerning the counties in order to protect county interests.
310

 

Its legislative authority is caped at the county level. However, the authority of the Senate to make 

law on any matter concerning county government is not exclusive and will always be subject to 

that of the National Assembly. Article 111 (2) of the Constitution gives National Assembly the 

authority to amend or veto a special Bill that has been passed by the Senate if a resolution is 

supported by at least two-thirds of the members of the Assembly.  This means that although for 
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example, it is the responsibility of the Senate to determine the allocation of the revenue to the 

Counties, the National Assembly can amend or even veto the said resolutions.
311

 This was the 

case when in 2015; the National Assembly vetoed the proposals by the Senate to increase the 

county allocations.
312

 

The Senate‟s authority to make laws extends to amendments of the Constitution, with the Senate 

expected to protect the interests of devolved units, and in this instance, the boundaries that define 

those units.
313

 The provision for amending and altering county boundaries is important as it 

protects the people's right to determine their area of identity and domicile with respect to a 

County. The said interests may jeopardize the sovereignty and inherent rights of weak and 

marginalized Counties who may be in danger of domination by stronger political interests at the 

national level.  

Although the Senate is vested with various powers, its authority is limited to counties. For 

example the Senate under article 109 (3) will not get to consider, debate or approve Bills that do 

not concern Counties, which remains the preserve of the National Assembly.
314

 Further, the 

Senate's authority in the larger scheme of national issues is limited by article 109 (5) that money 

Bills cannot originate from the Senate. The question of whether a proposed bill concerns 

counties has remained one of the contentious issues since the establishment of the 11
th

 

parliament.  

The Task Force on Devolved Government in its final Report argued that extent of the legislative 

role of the Senate in protecting the interest of the counties can only be appreciated if the meaning 
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of the phrase „concerning counties‟ is examined.
315

 The report provides that article 110 of the 

CoK which defines Bill concerning counties is broad and „it creates room for the Senate to 

participate in passing of Bills in the exclusive functional areas of the national government, for as 

long as it can be shown that such Bills have provisions affecting the functions of the county 

governments‟.
316

 A Bill concerning County Government includes: a Bill containing provisions 

affecting the functions and powers of the county governments set out in the Fourth Schedule; a 

Bill relating to the election of members of a County Assembly or a county executive; and a Bill 

referred to in Chapter Twelve affecting the finances of county governments.
317

 The court in the 

Advisory Opinion Referenced No.2 of 2013,
318

 had to determine whether the Division of Revenue 

Bill was a bill concerning county government. In this case, the National Assembly had 

transmitted the Division of Revenue Bill to the president for assent before referring the same to 

the Senate. The National Assembly argued that this Bill did not concern the counties and fell in 

its exclusive exclusion. The Senate on the contrary argued that, the counties had a major interest 

in the monies hence it required the Senators‟ contribution. It was held that such a bill concerned 

counties and hence the Senate had a role in its legislation. 

The Senate has been given certain powers over suspension of counties. The Senate, as the 

defender of the interests of the Counties
319

, has correctly been granted by the Constitution the 

final say on whether the National Government should intervene in the running of a dysfunctional 
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County Government.
320

 It also has the power to bring to an end intervention measures in place 

against a County, such as the suspension of that County's Government by the President.
321

 

The Senate also has the power to summon any of the Commissions, the Auditor-General or the 

Director of Budget to report on a matter.
322

 Article 254 provides that the Senate may require a 

commission or holder of an independent office to submit a report on a particular issue.
323

 Some 

authors argue that the establishment of a bicameral legislature in the CoK is practically 

fallacious.
324

 

Apart from its legislative role at the national level on issues affecting the counties, the Senate has 

an oversight role over national revenue allocated at the county level.  The objective of this role is 

to protect the interests of the counties from misappropriation of public funds at the county level. 

The oversight role of the Senate on county finances has put the governors and the Senators at 

loggerheads leading to court battles. While the Senate determines the allocation of national 

revenue among counties and exercises oversight over the same, the county assembly also has an 

oversight role over the county‟s fiscal management.
325

 The two levels of government must work 

in consultation and cooperation with each other.
326

 The extent to which the Senate can oversee 

national revenue allocated to the counties is argued to conflict with Article 226(2) of the CoK, 

which stipulates that a county public entity is accountable to the County Assembly. 
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The Senate also derives its power under Article 125 of the CoK to summon any person to 

provide information and evidence. Article 125 of the CoK grants any House of Parliament the 

power to summon any person to appear before it to provide evidence or give information. The 

Senators have invoked this Article to summon governors and county executives to appear before 

it to answer questions related to county finance. On 8
th

 February 2014, the Senate summoned 

eight governors and county executives to appear before it on diverse dates to answer questions 

on fiscal management of the County.
327

 In response, the International Legal Consultancy Group 

filed a petition in Court arguing that in accordance with Article 226 (2) of the CoK, a county 

public entity is accountable to the County Assembly for its fiscal management and not the 

Senate.
328

  The court held that the Senate has an oversight role over the fiscal management of the 

counties. 

In order to protect the interests of the county and county government, the Senate has an 

important role to play in the impeachment of the county governors. The Senators role in the 

impeachment of governors has heightened tension between the two. One of the objectives of 

devolution under Article 174 of the CoK is to provide democratic and accountable exercise of 

power. The governor in exercising his mandate as stipulated under section 30 of the County 

Government Act of 2012 is subject to the oversight authority of both the Senate and County 

Assembly. Where the governor fails to exercise his mandate in accordance with the CoK or 

where the interests of the people are under attack, then such a governor is prone to impeachment. 

The impeachment of a governor is provided for under Article 181 of the CoK and Section 33 of 

the County Government Act.  Where the governor does not perform his role and the interests of 
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the counties are at risk then the Senate in exercising its mandate as the protector of county 

interests shall exercise its mandate through impeachment process. 

3.6 Conclusion 

The establishment of the current Senate under the CoK, 2010, is not new. The 1963 

Independence CoK had a well-elaborated Senate. This Senate was as a result of compromise 

between KADU and KANU during the three Lancaster Conferences in London. KADU wanted a 

federal system of government while KANU leaned towards a centralized system of government. 

At independence a bicameral parliament was established consisting of the Senate and House of 

Representatives. The intended purpose of the Senate was to protect minority rights and interests 

of the autonomous regions. The Senate had the power to originate, consider, debate and amend 

any bill apart from the money bill. Both houses had almost equal powers with the legislative 

input of each house required. However, few years after independence, the role of the Senate was 

subjected to debate. The government under the Kenyatta regime attacked its existence arguing 

that it fueled tribalism and was unnecessary as it duplicated the roles of the National Assembly. 

The work of the Senate was frustrated and in 1967 it was disbanded and merged with the 

National Assembly. In the 1990‟s the quest for new constitutional dispensation brought back the 

idea of bicameralism in Kenyan jurisprudence. The 2004 Bomas Draft Constitution proposed the 

establishment of a bicameral legislature, The 2005 Wako Draft Constitution, which proposed a 

unicameral legislature, was defeated in a referendum. 

The CoK, 2010, reintroduced bicameralism to support and steer devolution. The Senate was 

established in 2013. The Senate represents and protects the interests of the counties and their 

counties. Each county elects one Senator to represent them at national level. Other Senators are 

nominated by political parties to represent special interests such as women, children, youth and 
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people with disabilities. The Senate draws its legitimacy from the Constitution, which is the 

supreme law, and through direct elections. The Kenyan Senate is asymmetrical in nature because 

its powers are only limited to matters concerning the counties. It is also congruent because the 

elections of the Senate and National Assembly are held at the same time. The Senate exercises its 

role through legislative process and oversight.  
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CHAPTER FOUR 

4.0 APPRAISING THE SCOPE, NATURE AND EXTENT OF SENATE’S 

LEGISLATIVE AND OVERSIGHT ROLE: ADDRESSING CURRENT SUPREMACY 

WARS 

4.1 Introduction 

As discussed in the third chapter of this study, the 2010 Constitution of Kenya (CoK) 

reintroduced the Senate setting out its roles in Article 96. The CoK envisaged a scenario where 

this mandate would be discharged through consultation and co-operation between the two levels 

of government. Kenyans were also excited that the Senate would discharge its duties effectively 

in order to realize devolution‟s objectives as provided for in Article 174 of the CoK. However, 

since its establishment in 2013, the Senate has found itself in a turf of wars with the National 

Assembly, Governors and members of the County Assemblies (MCAs) in discharging its 

oversight and legislative mandate.  This calls for a need to inquire into the relationship between 

the Senate, National Assembly and county government, in order to appraise its role and address 

the current supremacy battles. 

This chapter analyses the scope, nature and extent of legislative and oversight role of the Senate 

as stipulated under the CoK. The supremacy battles between the Senate and National Assembly 

center on the extent of Senate‟s legislative authority while the conflict between Senate and 

county government centers on the Senate‟s oversight function.   This chapter looks into the role 

of the Senate and the conflicts arising. 
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4.2 Senate’s Legislative Function in ‘Matters Concerning Counties’ 

As Kenyans voted in Senators in the 2013 elections it was expected that they would perform 

their functions as stipulated in the CoK. The bottom line was that a senator would ensure the 

protection and the representation of the counties and their governments. In discharging these 

functions, the Senate was expected to coordinate and cooperate with the National Assembly and 

county government. The Senate is an institution geared towards the realization of devolution. 

However, the Senate is perceived not to have delivered beyond the visionary roadmap. 

According to Aluku, „whereas institutionally the 2010 Constitution conceptualizes the basic 

tenets of bicameralism, its functional arrangements drifts it back to unicameralism especially in 

matters not perceived to be touching on devolved units, counties: thereby creating impotent 

bicameralism‟.
329

 Instead of being an insurance against majoritarian legislation, the CoK has 

resulted into supremacy battles over functional jurisdiction between the Senate and National 

Assembly.
330

 Respondent 5 argues that the Senate‟s legislative role has been curtailed by the 

interpretation of Article 110 of the Constitution that has been narrowed to reduce space for the 

Senate. 
331

 Mukaindo argues that the CoK, 2010, did not anticipate the current supremacy wars 

that Kenyans have witnessed since the establishment of the senate.
332

 When the national and 

devolved governments were established, the intended purpose of the CoK was that the two levels 

would exercise their mutual relations based on consultations and cooperation.
333

 No arm of 

government or state organ would be supreme or purport to be supreme. The supremacy battles 

amongst the various state organs have no place in the current Constitution. They only derail and 
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undermine devolution.
334

 The people of Kenya are supreme.
335

 All sovereign power belongs to 

the people of Kenya, exercised either directly or indirectly through their elected 

representatives.
336

 The sovereign power of the people is exercised at both the national and county 

level delegated to state organs.
337

The sovereignty of the people remains the guiding factor by any 

state organ in discharging its constitutional mandate.
338

 The CoK remains the supreme law of the 

land.
339

 In the case of Martin Nyaga Wambora & 3 Others Vs Speaker of the Senate & 6 Others 

(Wambora Case)
340

 the court affirmed the supremacy of the CoK.
341

 

The current supremacy battles between the Senate and the National Assembly centres on the role 

of the National Assembly vis-a-vis the Senate in the origin, consideration and enactment of laws 

concerning county government.
342

 The role of the Senate in the legislative process, a shared 

function with the National Assembly, is to represent and protect the interests of the counties at 

national level. It is not contentious that the legislative authority of the people is vested in 

parliament that consists of the Senate and the National assembly. The issue of whether 

parliament refer to both Senate and National Assembly in the CoK was discussed in the case of 

the Speaker of the Senate & Another Vs Attorney General & 4 Others (Advisory Opinion 
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Reference No. 2 of 2013).
343

 In this case, the respondents argued that even though the CoK 

repeatedly refers to parliament in the origination of bills, this did not refer to both chambers.
344

 It 

only referred to National Assembly. In response, the petitioners argued that the term „parliament‟ 

wherever used in the constitution referred to both chambers in accordance with Article 93 of the 

CoK.
345

 The court in referring to the Final Report by the Task Force on Devolved Government, 

Vol 1: A Report on the Implementation of Devolved Government in Kenya held that the term 

parliament referred to both the Senate and National Assembly as stipulated in Article 93 of the 

CoK. 

Unlike the 1963 Independence Constitution, which gave, the former Senate almost equal power 

with the House of Representative in legislation, CoK 2010 caps the legislative authority of the 

Senate to matters concerning county governments only. The main justification of this was to 

demarcate the roles of the two chambers and avoid conflict of roles.
346

 However, this has not 

being the case. In doing so, CoK grants the National Assembly wide scope in legislating on 

issues affecting both the counties and at national level. It limits the Senate legislative role in 

considering any bill that does not concern the county government or money bill. Theoretically, 

the CoK 2010 adopts bicameralism, but its design is fallacious. 
347

 These are similar sentiments 

echoed by majority of the respondents.
348

 Respondent 2 for instance argues that the functional 

design of the Senate vis a vis the National Assembly is ambiguous as it limits the Senate‟s 
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legislative role to matters of counties.
349

 Respondent 6 argues that the effectiveness of the Senate 

has been curtailed by the contestations of its role by other organs and a lack of appreciation of 

the Senate‟s role by the citizens.
350

 Aluka argues that this does not cushion against majoritarian 

legislation and it puts the country back to unicameralism on matters not concerning county 

government.
351

 In other jurisdictions such as South Africa, US, Germany having federal units, 

the upper house represents the interests of the territorial units. However, the second chamber‟s 

legislative authority is not only limited to matters concerning territorial units. The second 

chamber plays a deliberative role. It is through consultations and negotiations that the two 

chambers exercise legislative authority.  However, in Kenya the legislative authority of the 

Senate is limited to matters concerning counties leading to the current squabbles.
352

  This gives 

the Senate weak powers in legislative process. 

In interpretation of the function of the Senate in the legislative process, the biggest hurdle has 

been to define what constitutes „matters concerning county government‟ that would require the 

Senate‟s legislative input. What was the courts intention? The CoK‟s interpretation of the court 

should be done in a way that permits development of law and promotion of national values.
353

 

The interpretation of the phrase „matters concerning county government‟ in the CoK has been 

subject to court intervention as the two chambers engage in supremacy battles.
354

 The National 

Assembly has accused the Senate of encroaching its mandate in matters that do not concern 
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counties.
355

 On the other hand, the Senate has accused the National Assembly of undermining the 

Senate in matters touching on counties. During the legislation of the Division of Revenue Bill 

2013, MPs led by majority leader Aden Duale were quoted saying that the Senate had 

overstepped their mandate in revisiting a bill that did not concern county government.
356

Most of 

the respondents agreed that the supremacy battles between the Senate and the National Assembly 

have affected the Senate‟s effectiveness in its legislative role.
357

Respondent 5 for instance argues 

that the narrow interpretation of Article 110 on matters concerning counties has favored the 

National Assembly and reduced the Senate‟s function in legislative matters.
358

 

In the case of Re the Matter of the Interim Independent Electoral Commission (Re IIEC),
359

 it 

was held that: 

We consider that the expression “any matters touching on county government” should be so interpreted as 

to incorporate any national-level process bearing a significant impact on the conduct of county government. 

However, interpretation in this category is to be made cautiously, and on a case-by-case basis.  

In the Re IIEC the question of what amounts to a bill concerning county government was not 

discussed in detail because the main contention was on whether the reference was subject to 

advisory opinion.  However, the court stated that the interpretation on „matters concerning 

county government‟ have to be made on a case-by-case basis leaving it under judicial discretion. 

This statement creates a wide scope of aspects to be considered when interpreting what matters 
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concern the county government that the Senate may invoke legislative authority.
360

 The 

interpretation that it should incorporate any national-level process bearing a significant impact on 

the conduct of the county government is what the Final Report by the Task Force on Devolution 

warns. Such interpretation would give the senate a wide leeway to argue that every piece of 

legislation had a significant impact on the conduct of the county hence requiring its input. In the 

Matter of the Principle of Gender Representation in the National Assembly and the Senate
361

 it 

was held that representation of the county governments and the election process significantly 

impacted on the conduct of the county government. Such issues concerned county government. 

But how significant should the matter be in order to concern county government?  

While the court has tried to define what „matters concern county governments‟ for the purposes 

of rendering advisory opinion, what constitutes a bill concerning county government was a 

subject of interpretation in Advisory Opinion No. 2 of 2013. A bill concerning counties is defined 

as a bill: containing provisions affecting the functions and powers of the county government; 

relating to the election of members of the county executive or assembly; and affecting the 

finances of the county government.
362

  According to the Report by the Task Force on 

Devolution, such a definition is blurred and vague. At page 18 of the report it provides that: 

The extent of the legislative role of the Senate can only be fully appreciated if the meaning of the phrase 

‘concerning counties’ is examined. Article 110 of the Constitution defines bills concerning counties…This 

is a very broad definition which creates room for the Senate to participate in the passing of bills in 

the exclusive functional areas of the national government, for as long as it can be shown that such 

bills have provisions affecting the functional areas of the county governments…With a good Speaker, 
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the Senate should be able to find something that affects the functions of the counties in almost every bill 

that comes to Parliament, making it a bill that must be considered and passed by both Houses.
363

 

In the Advisory Opinion No. 2 of 2013,
364

 the National assembly published the Division of 

Revenue Bill. A letter to the Senate‟s speaker was written by the speaker of the National 

Assembly seeking concurrence that the said bill was a bill concerning the County Government.  

The speaker of the Senate concurred and the bill was debated in the National Assembly. The Bill 

was then referred to the Senate for debate. The Senate made some amendments on the bill then 

sent back the same to the National Assembly. The National Assembly did not consider the 

amendments, instead of forming a mediation committee as provided for under Article 113 of the 

CoK, the Bill was referred to the president for assent. The reason behind this unilateral act by the 

National Assembly was that the speaker and some MPs, argued that it was an error of judgment 

to involve the Senate in the legislative process of a bill not concerning county government. The 

National Assembly argued that the said bill did not address matters concerning the counties. The 

Senate sought an advisory opinion from Supreme Court arguing that the said bill concerned the 

counties as the division of revenue would affect the efficiency and functionality of the counties. 

The National Assembly did not only reject the Senate‟s amendments and exclude it from the 

legislative process, but it also sent the initial bill as approved by the National Assembly to the 

president for assent.
365

 

Article 218 of the CoK provides for the introduction of Annual Division Revenue Bill and 

County Allocation of Revenue Bill in parliament at least two months before the end of the 

financial year. It states: 
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218. (1) At least two months before the end of each financial year, there shall be introduced in 

Parliament–– 

(a) a Division of Revenue Bill, which shall divide revenue raised by the national government among the 

national and county levels of government in accordance with this Constitution; and 

(b) a County Allocation of Revenue Bill, which shall divide among the counties the revenue allocated to 

the county level of government on the basis determined in accordance with the resolution in force under 

Article 217. 

Article 110 (3) of the CoK, the Standing Order No. 122 of the National Assembly
366

 and 

Standing Order No.116 of the Senate require that after publishing a bill and before the first 

reading the speaker of each house must communicate to the other speaker for concurrence.  The 

essence of such communication is to ensure that both houses play a participatory role in the 

legislative process of any bill dealing with county governments. It promotes consultations, 

negotiations and harmony. Any bill that has been published must be communicated to the other 

house for determination of whether it is a bill concerning county government jointly by the two 

speakers.
367

 It is not the unilateral act of the National Assembly‟s speaker to solely determine if a 

bill concerns the county government. This is the legislative path set out by the CoK under 

Articles 109-113. The court held that, „neither speaker may to the exclusion of the other, 

“determine the nature of the bill” for that would inevitably result in usurpations of jurisdictions, 

to the prejudice of the constitutional principle of harmonious interplay of state organs‟.
368
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In Advisory Opinion No.2 of 2013, the enactment of the Division of Revenue Bill and the County 

Allocation of Revenue Bill was a shared mandate between the two chambers.
369

 In order for 

devolution to be realized there is need for cooperation and consultation between the two 

chambers.
370

The court held that the Division of Revenue Bill 2013 was an instrument essential to 

the functioning of the county government hence was a bill concerning the county government.
371

 

It recommended the in future the two chambers should engage in mediation. The court was 

categorical that the extent of Senate role in legislative process begun immediately the two 

speakers jointly communicate to each other for concurrence to determine whether the bill was 

one concerning county government.  

In determining which „matters concern county government‟ that would warrant Senate‟s 

legislative input; in the Advisory Opinion No. 2 of 2013 the Court stated that: 

It emerges that a matter qualifies to be regarded as one of county government only where: that is the case 

in the terms of the Constitution;
372

 it is the case in the terms of statute law;
373

it is the case in the 

perception of the Court, in view of the function involved or the relation created as between the national 

government and its processes, on the one hand, and the county governments and their operations, on the 

other. In the last instance, the Court will conscientiously consider the relationship between the two units as 

this emerges from the governance operation in question, or from any pertinent scenarios of fact.
374

 

While the majority ruled that the Division of Revenue Bill was bill concerning county 

government, Lady Justice Njoki Ndung‟u in her dissenting judgment held that: 

                                                           
369

Para 87. 
370

 Calvin Ondigi, „Challenges Facing Devolution in Kenya: A Comparative Study‟ 

https://www.academia.edu/9385903/Challenges_Facing_Devolution_in_Kenya_A_Comparative_Study accessed 27 

August 2016. 
371

Para 148. 
372

 A bill concerning county government as defined under Article 110, 111 & 112 of the CoK. 
373

The County Government Act and the Public Finance Management Act of 2012. 
374

Para 34. 

https://www.academia.edu/9385903/Challenges_Facing_Devolution_in_Kenya_A_Comparative_Study


77 
 

I am persuaded that for any Bill to be deemed as one concerning county government it must specifically 

affect the functions and powers of the county governments as set out in the Fourth Schedule of the 

Constitution. In addition, the provisions of the Bill must be limited to the ambit of Part 2 of that Schedule 

which provides for the functions and powers of county governments.  In the event that such a Bill goes 

beyond the scope of Part 2 of that Schedule it cannot in any way be deemed to be a Bill concerning county 

government.  Accordingly, a Bill that concerns the funding of functions outside of those specified to the 

Counties under the Fourth Schedule, such as the Division of Revenue Bill would, in my opinion fail the test 

of being considered as a Bill relating to county government. To my mind, allowing the Senate to participate 

in the enactment of a Bill that goes beyond the parameters of what counties may do within the Fourth 

Schedule would certainly then be unconstitutional. 

Lady Justice. Njoki argued that, there are only two ways in which the Senate can canvass for the 

expansion of its constitutional role.
375

 First is through the establishment of joint consultative 

committee with clear mechanisms to deal with deadlocks as practiced in other countries with 

bicameral legislature. Second, the Senate can call for a referendum under Article 251 of the CoK 

to expand its mandate. The Senate can seek a referendum to seek participation in all legislation 

or propose a return of unicameralism in which the county representatives shall sit together with 

the National Assembly to remove delineation of the roles of the two chambers.
376

 In the Advisory 

Opinion No.2 of 2013 the majority decision was of the view that any matter concerning county 

government must be provided in the Constitution or statute law and must have a significant 

impact on the functioning of the counties. The court also has a leeway to interpret what 

constitutes matters concerning county government.  

Respondent 6 argues that although Advisory Opinion No.2 of 2013 held that a matter concerns 

counties if provided for by the Constitution or Statute and one which must have significant 
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impact on the functioning of the counties, all legislative matters concern counties as they will in 

one way or another affect the functioning of the counties.
377

 He gives an example of security 

issues that although not directly stated to be a matter concerning counties; it affects the 

functioning of the counties hence the Senate need to be involved.
378

 

In The Matter of National Land Commission, the Court was very cautious on the interpretation 

adopted in the Re IIEC that the phrase „concerning county government‟ should incorporate any 

national-level process bearing a significant impact on the county government.
379

 The applicant 

argued that the reference contained matters “concerning county government” as it involved 

issues of public land and the constitutional and statutory demarcation of the functions of the 

Commission in relation to those of the national and county government‟.
380

 They relied on article 

62 (2) of the CoK, which vests some classes of public land to be held in trust for the people by 

the county government. The Court held that: 

It is my considered view that for a matter to qualify as one concerning county government… its subject 

matter must be significant; that is to say that it must be one that has some effect, impact, consequence on, 

or one affecting the role, the structure, management or running of county government.
381

 

In the interests of the counties that the Senate represent they should cooperate with the National 

Assembly and county government on a platform of mutual relations and consultations as 

opposed to engaging in adversarial relations with regard to any matter touching on 

devolution.
382

Whereas the court in the Advisory Opinion No.2 of 2013, tried to interpret what the 

court intended by „matters concern county government‟, there is lack of clarity. However, the 
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courts have been categorical that the current supremacy battles between the Senate and National 

assembly are unwarranted. The two chambers should engage in alternative dispute resolution 

mechanisms and the court should be their last resort. They should settle their dispute 

harmoniously and cooperate. What the court was trying to say is that, the two chambers should 

use what a South African Court referred to as cooperative government.
383

 In the case of Ex Parte 

President of South Africa: In Re Constitutionality of the Liquor Bill 2000 (Liquor Bill Case)
384

 

the South African Constitutional Court held thus;  

…Chapter 3 of the Constitution „introduced a “new philosophy” to the Constitution, namely that of 

cooperative government and its attendant obligations. In terms of that philosophy, all spheres of 

Government are obliged in terms of sections 40(2) to observe and adhere to the principles of cooperative 

Government set out in Chapter 3 of the Constitution.
385

 

4.3 Senate’s Oversight Function Over National Revenue Allocated to the County 

Government 

Wars between the Senate and County government (governors and county assembly) usually 

centres on to what extent the oversight role of the Senate over national revenue allocated to the 

counties entail. Apart from legislation, the Senate protects the interests of the counties through 

oversight over national revenue allocated to the counties.  Accountability, transparency, good 

governance and integrity are some of national values and principles of governance stipulated 

under Article 10 of the CoK that every state organ, state officer and public officer must uphold. 

The Senate through oversight ensures that the county government is accountable to the people.  

Section 8 of the Public Finance Management Act of 2012, grants the Committee of the Senate 
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established to deal with budgetary and financial matters the power to present to the Senate 

proposals on allocation of revenue among counties and considering any bill concerning counties. 

However, the office of the Auditor-General and Controller of Budget are independent offices 

established under the CoK to deal with financial management both at national and county 

level.
386

 

Article 96 (3) grants the Senate the power of oversight over national revenue allocated to the 

county government.  Article 217 precisely gives the Senate the power to determine and allocate 

revenues amongst the counties. In exercising its oversight role on revenue allocated to the 

counties, the Senate must be cognizant of the role of MCAs under Article 185 of the CoK to 

avoid functional jurisdictional wars. Article 185 (3) of the CoK provides that, „A County 

Assembly, while respecting the principle of the separation of powers, may exercise oversight 

over the county executive committee and any other county executive organs‟. So to what extent 

shall the Senate exercise its oversight role on county government without undermining the 

oversight role of the county assembly?  Should the senate summon and grill governors over 

county financial management? These are some of the critical questions affecting the oversight 

role of senators. 

Mukaindo argues that the oversight role of the Senate in the CoK presents two major 

problems.
387

 First, there is no jurisdictional divide between the oversight role of the Senate and 

that of the County Assembly.
388

  This makes it hard for the county assemblies and the Senate to 

share oversight roles over county government. Article 229 of the CoK stipulates that the Auditor-

General shall submit an audit report to parliament or relevant county assembly, which shall 
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within three months of receipt debate and consider the report. It grants both the County 

Assembly and Senate oversight over fiscal management. This creates an overlap of duties. 

Respondent 1 argued that this is one of the major causes of conflict between the Senate and 

county Governments.
389

 He argues that the Auditor general‟s report is usually tabled at the same 

time in both oversight bodies and all can proceed without informing the other that they are seized 

of the matter.
390

 To him this embarrasses the oversight function if the two bodies reach 

contradictory decisions on the same matter.
391

 Respondent 6 however argues that has tried to 

overcome this challenge by organizing trainings and annual forums with County Assemblies in 

order to ensure effective oversight of the counties with limited contestations.
392

 

Second, the Senate lacks effective oversight tools.
393

  Although the Senators have invoked article 

125 of the CoK to summon governors and county executives to provide information or evidence 

on fiscal management, this only translates to passive role. The governors have refused to heed to 

the summons arguing that they are only accountable to the County Assembly who exercises 

original oversight role and Senators are using flimsy excuses to usurp their authority.
394

 They 

have argued that summoning the governors, the Senators are usurping powers. The Senators on 

the other hand argue that even though the governors are county chief executives in accordance 

with Article 179 (4) of the CoK, for the protection of county interests, the governors shall remain 

personally accountable to the Senate.
395

  In 2014, through the then chairperson of Council of 

                                                           
389

 Respondent 1, Nairobi City County, Personal Communication,(12
th

 July, 2016, City Hall, Nairobi City County, 

Nairobi). 
390

 Ibid.  
391

 Ibid.  
392

 Speaker Ethuro (n 355). 
393

Mukaindo (n 19) 47.  
394

Lameck Baraza „Akaranga tells Senators to go and Engage Governors in Counties to Cut on Costs‟ 

http://www.the-star.co.ke/news/2016/06/27/akaranga-tells-senators-to-go-and-engage-governors-in-counties-to-

cut_c1375738 accessed 29 August 2016. 
395

 Pius Mugambi Murugu, The Challenges and Opportunities of Decentralized Political Systems: Lessons for 

Kenya from India and Nigeria (Masters Degree Thesis, University of Nairobi 2014). 

http://www.the-star.co.ke/news/2016/06/27/akaranga-tells-senators-to-go-and-engage-governors-in-counties-to-cut_c1375738
http://www.the-star.co.ke/news/2016/06/27/akaranga-tells-senators-to-go-and-engage-governors-in-counties-to-cut_c1375738


82 
 

Governors, Mr. Isaac Ruto, governors vowed not to appear before the Senate to answer to audit 

claims.
396

 Respondent 5 identifies this as a challenge that has curtailed the oversight role of the 

Senate hence affecting its effectiveness in representing and protecting the interests of the 

counties.
397

 He further argues that although the legal infrastructure makes oversight function to 

be a shared function between the Senate and the County Assemblies, the MCAs according to him 

lack political power oversight the powerful governors.
398

 

In the Case of International Legal Consultancy Group vs the Senate and Clerk of the Senate,
399

 

the petitioners averred that the oversight role of the Senate is limited to allocation of national 

revenue to the counties. The petitioners also argued that the oversight role of the Senate is 

limited to certain circumstances such as when the Senate is called upon to determine the 

impeachment of governor or formulate legislation on financial management.
400

 The court holding 

in affirmative stated that the Senate in exercising its oversight role could summon the governor 

or any county financial executive for purposes of getting the relevant information.  However, the 

court was categorical that Senate‟s financial oversight role was not similar to the County 

Assembly‟s role under Article 226 of the CoK and Section 148 of the Public Finance 

Management Act, 2012.  The court stated that: 

We must however mention that the Senate‟s oversight role cannot be likened to the role of the County 

Assembly under Article 226(2) of the Constitution. Under Article 96(3), the Senate‟s oversight role is 

restricted to the National revenue allocated to the counties. It is has no oversight over grants, loans and 

revenue generated locally by the counties. Under Article 226(2) of the Constitution the County Assembly 
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has a wide berth to oversee all the financial resources of the county including revenues allocated by the 

National Government and the revenue generated locally by the respective County. The Senate cannot 

therefore overreach its oversight mandate under Article 96(3) to any other aspect of County Government 

operations and resources as that is the sole preserve of the County Assemblies. To that extent, we find that 

the Senate and the County Assembly only have a collective role in the oversight of nationally allocated 

revenue to the Counties.
401

 

The court in the above case recognized that there was a collective oversight role on national 

revenue located to the county government by the Senate and County Assembly. Respondent 3 

also argued that limiting the Senate‟s authority only to play oversight over the national revenue 

allocated to Counties, and no other sources of revenue for the Counties has curtailed the 

effectiveness of the Senate to represent and protect the interests of the Counties.
402

The Public 

Finance Management Act does not provide for mechanism of exercising this role without 

jurisdictional overlaps between the Senate and County Assembly.
403

 It was the court‟s 

recommendation that the said Public Finance Management Act be amended, „ avoid duplication 

of roles and consequent inefficiencies with regard to the powers accorded to Senate under Article 

96(3) and the powers of oversight accorded to the County Assemblies under Article 226(2) of the 

Constitution‟.
404

 Most of the respondents argued for streamlining of the oversight function of the 

Senate to minimize conflict with the counties.
405

 Respondent 1
406

 for instance argues there is 

need for a law to curb the pursuit of self-interest by the Senators in the name of oversight while 
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respondent 5
407

 argues that Senate should only play appellate oversight after County Assemblies‟ 

oversight.  

An intrusion of the Senate into financial matters of the county government should not be seen as 

subjugation of the county government. The people of Kenya under Article 96 (3) of the CoK 

grant the Senate oversight powers in order to protect their interests. In exercising its oversight 

powers and power to summon public persons, the Senate must do so in a manner that promotes 

the spirit of devolution.  The court also recommended that in case of disputes between the Senate 

and governors, issue of summons must be last resort.
408

 The parties involved should make use of 

alternative dispute resolution such as mediation in order to avoid hostility and animosity.  

4.4 Conclusion 

The extent to which the Senate exercises its legislative and oversight role will determine success 

of devolution. The biggest challenge in legislative function has been on how to define „matters 

concerning county government‟. A clear definition is important. The court in defining what 

constitutes „matters concerning county government‟ has limited it to matters, which have 

significant impact in the functioning of county government. Still there is no clear demarcation 

between the County Assembly and Senate oversight role. There is need for streamline the 

oversight function of the two bodies to avoid unnecessary conflict and ambiguity.  However, the 

Senate, National Assembly and county government must also make use of alternative dispute 

resolution in addressing conflicts in order to steer devolution. 

                                                           
407

 Senator Sang (n 336). 
408

Ibid para 69. 



85 
 

CHAPTER FIVE 

5.0 SUMMARY OF FINDINGS, CONCLUSIONS AND RECOMMENDATION 

5.1 Introduction 

This chapter provides a summary of findings, the general conclusions and recommendations on 

topic under study. It seeks to answer to the research questions, objectives and the hypothesis. 

5.2 Summary of findings 

The findings of this study are discussed based on the thematic areas and research questions as 

analyzed under chapters 2, 3 and 4. 

5.2.1 The role of the senate under CoK, 2010 

 

The study established that the senate represents the 47 counties. It also represents special 

interests of minorities such as women, youth and people with disabilities at national level. The 

study also found out that the senate remains a pivotal body in representing county interests at the 

national level.  The study also established that the Kenyan Senate is congruent in nature because 

the elections of the members of the senate and national assembly are done on the same day. This 

has ensured that the ruling coalition has more members in the Senate. It is asymmetrical because 

the role of the Senate in legislation is only limited to matters concerning counties. The Senate 

does not consider any bill that does not concern counties or a money bill. This is the exclusive 

jurisdiction of the National Assembly. 

5.2.2 Senate’s legislative function in matters concerning counties 
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The study established that the supremacy battles between the National Assembly and the Senate 

centers on the scope, nature and extent of legislative power in the origin, consideration and 

enactment of bills concerning counties. The study found out that the definition of what 

constitutes „matters concerning county government‟ is vague and unclear. Although the courts in 

various advisory opinions have tried to define what the phrase „matters concerning county 

government‟ means, it remains not clear. The study established that the courts seem to favor the 

definition that a bill concerning county government must have a significant impact on the 

functioning of the counties. However, in some cases both the national and county governments 

have shared responsibility over certain functions. This leaves a thin line in determining what 

constitutes „matters concerning county government‟. 

It was established that the interpretation of which bills or matters concern counties has curtailed 

the effectiveness of the senate to protect the interests of the counties. It was established that 

while the national assembly can participate in passing of bills concerning counties, the senate has 

no similar role in other bills which do not concern counties. It was thus established that the 

senate is only limited to a shared role in bills concerning counties. It was argued that this has 

made the senate weak.  

5.2.3 Senate’s oversight function over national revenue allocated to counties 

The study established that the CoK provides that the Senate determines the allocation of national 

revenue and exercises oversight over the national revenue allocated to the counties. It also 

established that while the court in the International Legal Consultancy Group interpreted Article 

96 (3) of the CoK to mean that the Senate‟s oversight role is limited to national revenue allocated 

to counties, this is not the case. The study found out that the senate lacks effective oversight tools 

over the county governments. There is no clear demarcation of the Senate and County Assembly 
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oversight role over fiscal management. Most respondents acknowledged that there is overlap in 

oversight role of the senate and that of county assemblies. For instance, it was established that 

the auditor general‟s report over the use of county revenue is tabled both in the county assembly 

and the senate. As such it was established that most county executives are usually found in 

dilemma concerning which organ between they should respond to.   

5.2. 4 Disputes between the senate and national assembly over bills concerning counties 

The study established that the disputes between the senate and national assembly centres on 

whether a bill concerns counties or not.  The study found out that the constitution under articles 

111-113 provides a legislative path to be followed to establish whether a bill concerns county 

governments. The study also found out that this legislative path is not always followed as 

highlighted in the Advisory Opinion No.2 of 2013.  

5.2.5 Resolution of disputes between the senate, national assembly and county governments 

The study established that disputes between the senate and national assembly on one hand and 

the senate and county governments on the other hand, have always ended up in court for 

determination. It was established that these organs have not made use alternative dispute 

resolution mechanisms like negotiations and consultations. The court holding  

5.3 General Conclusions  

This study sought to provide a critical appraisal of the legislative and oversight roles of the 

senate in Kenya under 2010 Constitution as the representative and protector of the interests of 

the counties. The study objectives have been met. The specific objectives of this study were to:  

analyze the justifications for and against the establishment of the Senate; discuss the historical 

development, establishment, composition and the role of the Senate under the CoK 2010; 
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critically analyze the efficacy of the nature, scope and extent of the legislative and oversight the 

Senate‟s role in matters concerning the county and to formulate recommendations that if adopted 

will strengthen the legislative and oversight roles the Senate in order to effectively represent and 

protect the interests of the counties and their governments. 

To realize the above study objectives, the two research questions were formulated. The first 

question was to find out the effectiveness of the nature, scope and extent of the legislative and 

oversight role of the Senate under the 2010, CoK as a representative and protector of the interests 

of the counties and their governments and secondly, to suggest recommendations for reform in 

order to strengthen the role of the Senate as a representative and protector of the interests of the 

counties and their governments through legislation and oversight. 

The study appraised the legislative and oversight roles of the senate in Kenya by analyzing the 

historical foundation and philosophical foundation of the senate. This was by looking at the 

arguments for and against the establishment of the second chamber and the role the second 

chamber plays in various jurisdictions with a bicameral form of parliament.  It also analyzed 

constitutional and legal framework providing for the roles of the senate putting into 

consideration the various conflicts that have been witnessed between the senate and the national 

assembly on one hand and the senate and the county governments on the other.  

The study shows that the constitution provides for the roles of the senate key among them being 

representation and protection of the interests of the counties. However, the discharge of these 

roles by the senate has been a subject of constant conflicts and contestations in court. These 

conflicts have been attributed to a lack of clarity in the functional division of the roles of the 

senate, national assembly and the county governments. Limiting the legislative to role of the 

senate to „matters‟ concerning counties‟ alone has made the senate weak and a lack of clarity as 
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to the division of oversight mandate between the senate and county assemblies has affected its 

effectiveness.  

Thus although the Kenyan Senate has tried to perform its function of representing and protecting 

the interests of the counties though legislation and oversight, the weak and unclear constitutional 

provisions has led to contestations of its roles that has affected its effectiveness. To realize an 

effective senate as the representative and protector of the interests of the counties, there is need 

for: clear constitutional provisions concerning the roles of the senate, clear dispute resolution 

mechanisms amongst various organs of the government and an increase in the roles of the senate 

to participate in all matters of legislation save for the money bills.  

This study concludes that constitutional amendment is essential in empowering the senate and 

ensuring its effectiveness in protecting the interests of the counties. Kenya should therefore 

initiate the necessary suggested reforms to empower the senate for it to be able to effectively 

represent and protect the interests of the counties.  

5.4 Recommendations 

Based on the above-mentioned research findings general conclusions above, the researcher 

makes the following recommendations on the role of the legislative and oversight roles of the 

senate as the representative and the protector of the interests of the counties; 

5.4.1 Oversight role of the over national revenue allocated to counties 

Having found out that the senate plays an oversight role over national revenue allocated to 

counties but lacking oversight tools, I therefore recommend empowering of the senate to carry 

out its oversight functions by giving the senate power to oversight over all revenue under 

counties and not limiting it to revenue allocated to counties from the national government. The 
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senate‟s oversight role should be interpreted in a manner that it protects the interests of the 

people. The senate as a representative and protector of the interests of the people, it can only 

exercise its oversight role if county government is accountable to it. The success of devolution 

shall be determined by the success of the institutions established to steer it. Empowering the 

Senate can be done through increasing its oversight tools.  

5.4.2 Oversight role of the senate vis-a- vis county assemblies 

The CoK has not clearly demarcated the oversight role of the senate and county assemblies, 

hence they have collaborative role. They should cooperate and consult each other to ensure 

accountability in county fiscal management in order to ensure that the people‟s interests are 

protected. There is also need to streamline when the Senate oversights the counties. This can be 

done through empowering the County Assemblies in their oversight role and the Senate only to 

build on the County Assemblies oversight role or play appellate oversight role. This study also 

recommends that the article 96 of the Constitution be amended allow the senate play oversight 

role over county revenues as an appellate body. The appellate oversight by the senate will 

address the current conflicts with county governments.  

5.4.3 Legislative role of the senate over matters concerning counties  

Capping the legislative power of the Senate to matters that concern county government only, has 

made the Senate appear weak both in its efficiency and in the eyes of the public.  In order to 

increase the Senate‟s legislative power, this study recommends amendment of the constitution. 

This shall give the senate the need powers to have legislative input in all bills apart from money 

bills. This shall put an end to the current supremacy battles between the Senate and the National 

Assembly. Otherwise demarcating bills that concern county government where the national 

government and county government are interdependent will remain tricky. 
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5.4.4 Disputes between the senate and national assembly on whether the bills concerns 

counties 

The National Assembly and the Senate should endeavor to follow the legislative path as provided 

for in the Constitution under Article 111-113. The CoK has provided that after publication and 

before the bill‟s first reading, the speaker originating the bill must refer the same to the other 

speaker for concurrence. If this first step is followed, then the two houses will be able to 

determine which bill concerns county government. In so doing they will avert the current 

disputes. 

5.4.5 Benchmarking with other Ccountries with successful bicameralism 

There is need for Kenya to benchmark with other countries such as the US, Australia, Canada 

and UK where bicameralism has been successful. Through dissemination of information and 

understanding second chamber‟s function, Kenyans will appreciate the role of the Senate. 

5.4.6 Disputes among the Ssenate, Ccounty Ggovernments and the Nnational Aassembly 

Finally, in case of disputes among the Senate, county government and National Assembly, they 

should first seek alternative dispute resolutions through negotiation and consultations. The CoK 

expects that state organs shall conduct their mutual relations on the basis of consultations and 

cooperation. The court should remain a last resort. If sought court should also be cautious in 

interpreting the role of the Senate so that it does not heighten the already existing tension. Its 

interpretation of the constitution should be in a way that it promotes cohesion and upholds the 

doctrine of separation of powers. 
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APPENDICES 

APENDIX A: QUESTIONNAIRE 

Introduction  

My name is JOB WAFULA WAMBULWA, a Masters of Laws (LLM) student at the 

University of Nairobi. As part of my LLM degree, I am carrying out a study on ‘A CRITICAL 

APPRAISAL OF THE ROLES OF THE SENATE UNDER THE CONSTITUTION OF 

KENYA, 2010.’ This study‟s main objective is to appraise the legislative and oversight roles of 

the Senate in Kenya as the protector and representative of the interests of the counties.  I would 

like to ask you questions that would enable me understand the extent to which the Senate has 

effectively discharged its mandate as the protector and representative of the interests of the 

counties through its legislative and oversight functions. The data collected will also help in 

comprehending the constitutional, legal, and institutional and policy challenges that has faced the 

Senate in the discharge of its key roles. I intend to use the information gathered to come up with 

key recommendations to the national and county governments, and other stakeholders involved. 

These recommendations shall be integrated in to the constitutional and legal framework in order 

to enhance effectiveness of the Senate and promote devolution 

 

Part A: Background Information 

Please note that all information you give is confidential and will be used for research purposes 

only.  Read each question carefully and give your honest response. Your responses will guide us 

in appraising the legislative and oversight roles of the Senate in Kenya as the protector of the 
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representative and protector of the interests of the counties. TICK and EXPLAIN where 

appropriate. 

PART B: Demographic Information 

1. Name (Optional): …………….............................................. 

2. Organization:  …………………………………………. 

3. Designation:  …………………………………………. 

Part C: APPRAISING LEGISLATIVE AND OVERSIGHT ROLES OF THE SENATE 

INKENYA 

1. Do you think the constitutional and legislative framework governing the oversight and 

legislative roles of the Senate in Kenya are sufficient, effective and efficient?    YES [  ]  

NO [   ] Give reasons for your answer 

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………… 
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2. Do you think the senate has been effective in the discharge of its legislative and oversight 

functions as the representative and protector of the interests of the counties? 

 YES [   ]  NO [ ] Give reasons for your answer 

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………… 

3. What are the issues and challenges facing the Senate in discharging its legislative and 

oversight functions? 

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………… 

4. Are there any functional ambiguities in the functional design of the Senate vis a vis the 

National Assembly and the County Governments?  

YES [   ]  NO [ ] Give reasons for your answer 

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………… 

 

5. What recommendations would you suggest to enhance effectiveness of the Senate in the 

discharge of its legislative and oversight functions as the representative and protector of 
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the interests of the counties in Kenya? 

………….............................................................................................. 

………………………………………………………………………………………………

……………………………………………………………………………………………… 

……...................................................................................................... 

………………………………………………………………………………………………

……………………………………………………………………………………………… 

6. Any other comment(s) you may deem relevant to the study 

 

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

……………………………………………………………………………………………… 

                                       Thank you for your cooperation 
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APENDIX B: INTERVIEW SCHEDULE 

Introduction  

My name is JOB WAFULA WAMBULWA, a Masters of Laws (LLM) student at the 

University of Nairobi. As part of my LLM degree, I am carrying out a study on ‘A CRITICAL 

APPRAISAL OF THE ROLES OF THE SENATE UNDER THE CONSTITUTION OF 

KENYA, 2010.’ The main objective of this study is to appraise the legislative and oversight 

roles of the Senate in Kenya as the protector and representative of the interests of the counties.  I 

would like to ask you questions that would enable me understand the extent to which the Senate 

has effectively discharged its mandate as the protector and representative of the interests of the 

counties through its legislative and oversight functions. The data collected will also help in 

comprehending the constitutional, legal, and institutional and policy challenges that has faced the 

Senate in the discharge of its key roles. I intend to use the information gathered to come up with 

key recommendations to the national and county governments, and other stakeholders involved. 

These recommendations shall be integrated in to the constitutional and legal framework in order 

to enhance effectiveness of the Senate and promote devolution 

Part A: Background Information 

Please note that all information you give is confidential and will be used for research purposes 

only.  Read each question carefully and give your honest response. Your responses will guide us 

in appraising the legislative and oversight roles of the Senate in Kenya as the protector of the 

representative and protector of the interests of the counties. TICK and EXPLAIN where 

appropriate. 
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PART B: Demographic Information 

1. Name (Optional): …………….............................................. 

2. Organization:  ………………………………………….. 

3. Designation:  …………………………………………. 

Part C: APPRAISING LEGISLATIVE AND OVERSIGHT ROLES OF THE SENATE IN 

KENYA 

1. Do you think the constitutional and legislative framework governing the oversight and 

legislative roles of the Senate in Kenya are sufficient, effective and efficient?    Give 

reasons for your answer 

2. Do you think the Senate has been effective in the discharge of its legislative and 

oversight functions as the representative and protector of the interests of the counties? 

 Give reasons for your answer 

3. What do you think are the issues and challenges facing the Senate in discharging its 

legislative and oversight functions? 

4. Are there any functional ambiguities in the functional design of the Senate vis a vis the 

National Assembly and the County Governments? Give reasons for your answer 

5. What recommendations would you suggest to enhance effectiveness of the Senate in the 

discharge of its legislative and oversight functions as the representative and protector of 

the interests of the counties in Kenya?  

6. Any other comment(s) you may deem relevant to the study 
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              Your cooperation is highly appreciated. 

 

APPENDIX C:  CONSENT FORM 

 

UNIVERSITY OF NAIROBI 

SCHOOL OF LAW 

CONSENT FORM 

NAME: WAMBULWA JOB WAFULA 

REGISTRATION NO.: G/62/82535/2015 

RESIGNATION:  Masters of Laws Student, Parklands School of Law 

CONTACT ADDRESS: Nairobi 

MOBILE NO.: 0711176631 

PROJECT TITLE:  A CRITICAL APPRAISAL OF THE ROLES OF THE SENATE 

UNDER THE CONSTITUTION OF KENYA, 2010. 

 Please   Tick 

 

1. I confirm that I have read and understand the information 

sheet for the above study and have had the opportunity to ask 

questions. 

  

2. I understand that my participation is voluntary and that I am 

free to withdraw at any time, without giving reason. 

 

3. I agree to take part in the above study.   

6. I agree to the use of anonymised quotes in 

publications  

 

 

 

 

Name of Participant    Date    Signature 
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Name of Researcher    Date    Signature 

 

APPENDIX D: LIST OF RESPONDENTS 

 

1. Respondent 1, Nairobi County Government, Personal Communication,  12 July 2016, 

Nairobi. 

2. Respondent 2, Member of National Assembly,  3
rd

 August 2016, Parliament Building, 

Nairobi.  

3. Respondent 3, Member of Senate, 12
th

 July 2016, Parliament Buildings, Nairobi. 

4. Respondent 4, Commission on Administrative Justice (Ombudsman), 15
th

 July 2016, 

West End Towers, Nairobi.  

5. Senator Stephen Sang, Senator Nandi County, 1
st
 September 2016, Parliament of Kenya, 

Nairobi. 

6. Honorable Ekwe Ethuro, Speaker of the Senate, 6
th

 September 2016, Parliament of 

Kenya, Nairobi.  

7. Respondent 7, Machakos County Government, 28
th

 July 2016, Machakos Town. 

8. Respondent 8, Member of the Senate, 1
st
 September 2016, Parliament Buildings, Nairobi. 

9. Respondent 9, Member of National Assembly, 14
th

 July 2016, Parliament Buildings, 

Nairobi. 

10. Respondent 10, Member of National Assembly, 14
th

 July 2015, Parliament Buildings, 

Nairobi. 
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