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CHAPTER ONE 

1.0 Introduction 

The meaning and scope of liberty is often a subject of debate. Defined in the simplest of terms, 

liberty refers to the ability to control ones destiny. It is what Immanuel Kant called our ‘freedom 

and rationality’.
1
 Liberty grants individuals the ability to make choices. It therefore follows that 

no one has the right to interfere with the choices of another unless violation of their own rights 

occurs under the understanding of mutual noninterference of rights.
2
 Specifically, the right to 

liberty also encompasses the protection of individual freedom from arbitrary arrest and detention. 

The Constitution provides for the right to liberty and further states that a right contained in the 

Bill of Rights should not be limited except were expressly provided by the law.
3
 Therefore, 

although the Constitution makes provision for the right to liberty, it is not absolute and can be 

limited by law.  For example, a person suspected of involvement in committing an offence may 

be held in custody hence limiting the right to liberty.
4
  

The Constitution makes provision for the release of every accused person on bail unless there 

exist compelling reasons preventing the release.
5
 The Constitution also prohibits pretrial 

detention where the punishment to be imposed is a fine only or where the imprisonment term 

                                                           
1
 Charles Fried, ‘The Nature and Importance of Liberty’ (2005) 29 Havard Journal of Law and Public Policy. 

<https://www.questia.com/library/journal/1G1-142057893/the-nature-and-importance-of-liberty> accessed 4 March, 

2018. 

See Immanuel Kant, Groundwork of the Metaphysics of Morals (3
rd

 edn, Harper Torchbooks 1948) where he stated 

that, ‘to every rational being possessed of a will we must also lend the idea of freedom as the only one under which 

he can act’. 
2
 ibid. 

3
 The Constitution of Kenya 2010, Art 24. 

4
 Monica Macovei, ‘The Right to Liberty and Security of persons: A Guide to the Implementation of Article 5 of the 

European Convention on Human Rights’ (2002) 5 <http://www.echr.coe.int/libraryDocs/DG2/HRHAND/DG2-EN-

HRHAD-05%282004%29.pdf> accessed 7 September 2015. 
5
 Art 49(1)(h). 

https://www.questia.com/library/journal/1G1-142057893/the-nature-and-importance-of-liberty
http://www.echr.coe.int/libraryDocs/DG2/HRHAND/DG2-EN-HRHAD-05%282004%29.pdf
http://www.echr.coe.int/libraryDocs/DG2/HRHAND/DG2-EN-HRHAD-05%282004%29.pdf
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does not exceed 6 months.
6
 In protecting the accused person’s right to bail, the Constitution 

requires that the bail terms be reasonable. Similarly, the Criminal Procedure Code provides that 

the bail granted should not be excessive and should have due regard to the circumstances of each 

case.
7
 The rationale is to ensure that accused persons are not unnecessarily overburdened by bail 

terms that they cannot meet. 

Pretrial bail is conditional liberty enjoyed until an accused person is charged, undergoes fair trial 

and is subsequently convicted or acquitted. It enables an accused person to prepare for his or her  

defence and avoid incarceration before conviction in recognition of the fact that every accused 

person has the right to be presumed innocent until the contrary is proven.
8
 It is therefore granted 

as a guarantee of the accused person’s future appearance in court. 

In Kenya, the mode of granting bail is a discretionary exercise. The courts have discretion to 

grant bail with or without sureties.
9
 They can also grant bond which may be granted as free bond 

or in addition, the accused may be required to give sureties.
10

 In other instances, the accused may 

be required to deposit securities in court such as a title deed or a log book. Irrespective of the 

mode of the bail granted by the court, it is meant to act as an incentive to guarantee an accused 

persons future court attendance. However, the question that arises is whether the courts are able 

to strike the right balance in protecting the public interest without violating the accused person’s 

right to liberty when no compelling reason to deny bail has been established by the prosecution.
11

 

                                                           
6
 Art 49(2). 

7
 Criminal Procedure Code (CPC 1930) CAP 75, s 123. 

8
 The Constitution of Kenya 2010, Art 50(1)(a). 

9
 CPC 1930, s 123. 

10
 ibid. 

11
 The Constitution of Kenya 2010, Art 49(1)(h). 
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In Kenya, the grant of bail without regard to the economic status of the accused person has led to 

a scenario where accused persons without means are unable to meet the bail terms and therefore 

have to await trial in jail. Accused persons with means are however placed in a relatively easy 

position where they can readily meet the bail terms imposed. It is noteworthy that the 

Constitution in using the operative word ‘shall’ under Article 49(2) is meant to ensure that 

accused persons covered under this provision are not subjected to pretrial detention. However, 

this is not the scenario as the accused person’s inability to meet bail terms notwithstanding the 

nature of offence committed means that he has to await trial in jail. 

The field survey carried out which sought among other issues to interrogate the extent to which 

the right to liberty is protected or undermined in Kenya revealed that while the right to bail exists 

and accused persons are granted bail, in many cases they are unable to meet the bail terms.
12

 

Although the Constitution on one hand seeks to protect accused person’s right to liberty, the 

imposition of excessive bail terms by the courts on the other hand has led to pretrial detention 

violating the accused person’s right to liberty. 

In light of the foregoing, this study interrogates the effectiveness of the bail regime in Kenya and 

identifies the need to adequately protect every accused person’s right to liberty. 

1.1 Statement of the Problem. 

The Constitution makes provision for accused person’s right to bail unless compelling reasons 

exist to fetter the right.
13

 The rationale of this provision is to ensure that accused persons are able 

to secure their pretrial freedom where no compelling reasons exist. The fundamental issue that 

                                                           
12

 Interview with accused person Milimani Nairobi 4 October 2016 and 5 October 2016. 
13

 The Constitution of Kenya 2010, Art 49(1). 
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arises is despite the averments in the Constitution, there are still a large number of accused 

persons who await trial in jail.  

This study aims to determine the effectiveness of the legal framework pertaining to bail and 

establishing the manner through which the right to pretrial liberty can be further protected. 

Although the right to pretrial liberty should benefit all persons, only a few people who are able to 

meet the bail terms benefit. All persons are equal before the law and enjoyment of the right to 

pretrial liberty is no exception. 

This research aims to address the issue of imposition of excessive bail terms which a large 

number of accused persons are not able to meet. It highlights the inequalities posed by 

imposition of excessive bail terms and makes recommendations to improve the same in a bid to 

improving the bail system in Kenya. 

1.2 Justification of the Study 

The right to pretrial liberty is a fundamental right whose enjoyment should be protected. With 

the rising cost of living, the amount granted as bail by the courts has steadily increased over 

time. While a number of accused persons are able to meet the bail terms without difficulty 

accused persons without means are put in a relatively difficult position. The International Centre 

for Prison Studies has stated that the occupancy rate of Kenyan prisons is 226% and is ranked as 

the tenth in prison congestion worldwide.
14

 The World Prison Brief has estimated the prison 

population rate to be 55,000 which includes pretrial detainees whose population is estimated as 

                                                           
14

 Galgallo Faya, ‘Kenya Pardons 6,700 inmates in move to Ease Congestion’ Business Daily (Nairobi, 21 

December 2012) < https://www.businessdailyafrica.com/news/Kibaki-pardons-6700-inmates-in-move-to-ease-

congestion/539546-1649268-m2ov7az/index.html> accessed 23 May 2016. 

http://www.businessdailyafrica.com/kibaki-pardons-6700-inmates-in-move-to-ease-congestion1-1539546/1649268/-/index.html
http://www.businessdailyafrica.com/kibaki-pardons-6700-inmates-in-move-to-ease-congestion1-1539546/1649268/-/index.html
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43.1%.
15

 Were the accused person is unable to meet the bail terms, he has no option but to await 

trial in jail. 

This study contributes to the advancement of knowledge in this area by highlighting and 

recommending ways of addressing the gaps between the law and the practice in relation to 

pretrial liberty in a bid to ensure that the right to bail is realized by all citizens including the 

economically disadvantaged. Although the Constitution and the various statutes touching on bail 

call for equal enjoyment of the right to liberty, in practice due to the financial disparity existing 

in Kenya a large number of accused persons do not benefit from this right. Both the criminal law 

practitioners, accused persons, judges and judicial officers will find this study useful in pointing 

out the loopholes and contentious issues in the award of bail. 

This research is justified because it seeks to address the problem of granting of excessive bail 

terms resulting to pretrial detention, identify the legal and administrative loopholes pertaining to 

bail and highlight the need to ensure that all accused persons right to pretrial liberty is protected. 

1.3 Hypothesis 

This study proceeds on the assumption that excessive bail terms are granted by the courts thus 

undermining the accused persons right to liberty. 

1.4 Objective of the Research 

The general objective of this research is to examine to what extent the accused persons right to 

liberty enshrined in the Constitution is violated or protected by the courts as they award or deny 

bail in Kenya. The specific objectives of this research are to: 

                                                           
15

 World Prison Brief Report (WPB) 2016< http://www.prisonstudies.org/country/kenya> accessed 23 May 2016. 

http://www.prisonstudies.org/country/kenya
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1. Determine the scope of the right to liberty in Kenya 

2. Interrogate the extent to which the right to bail is protected or undermined by the courts. 

3. Examine the extent to which the failure to determine reasonable bail and bond terms 

undermines the right to bail. 

4. Interrogate the effectiveness of the Bail and Bond Policy Guidelines in guiding the courts 

in exercising their discretion to award or deny bail or bond. 

1.5 Research Questions 

This study seeks to answer the following research questions: 

1. What is the scope of the right to liberty in Kenya? 

2. To what extent are courts protecting or undermining the right to liberty by awarding or 

denying bail and bond? 

3. Are excessive bail and bond terms imposed hence undermining the right to liberty? 

4. How effective are the Bail and Bond Policy Guidelines in guiding courts to exercise their 

discretion properly thus protecting the right to liberty? 

1.6 Theoretical and Conceptual Framework 

This research is grounded on the choice theory approach on human rights and Ronald Dworkin’s 

theory of law as integrity. Proponents of the choice theory approach view human beings as social 

agents who possess certain rights that ought to be promoted and protected. The right to liberty is 

recognized as a human right which every accused persons is entitled to without discrimination or 

differentiation subject to limitations set out under the law. 
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Dworkin’s argument on the theory of law as integrity is based on the understanding that people 

should be treated fairly, justly and in accordance with the due process of the law. The judge is 

called to look at the unique circumstances present in every case brought before him before 

making any judicial decision with a view of trying to make the law the best it can be while 

seeking to protect people’s rights.  

Chapter 2 of this research paper discusses in detail the choice theory approach on human rights 

and the theory of law as integrity as espoused by Ronald Dworkin. 

1.7 Research Methodology 

Primary desk research was undertaken. This involved an analysis of international, regional and 

domestic legal instruments as well as existing literature on the subject. Reference was made to 

books, journals, reports and web based resources. 

Field research was also undertaken. However, this was limited to a survey targeting individuals 

who had experienced the process. Thus, a qualitative analysis from this survey was undertaken. 

In view of the objective and the limited scope of the survey, the findings were not intended to 

provide conclusive arguments but rather provide views that shed light on arguments put forth in 

this paper. Thus the respondents’ views were incorporated in different sections of this work. 

1.7.1 Site of the Study 

The field survey was carried out in Nairobi County.  

1.7.2 Study Population 

The survey targeted four groups of respondents. First, accused persons who have been in conflict 

with the law and have therefore sought bail. Secondly, the key actors in the criminal justice 
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system involved in the process of granting bail. That is, the probation officers, prosecution 

counsels, judicial officers, defence counsels and police officers. 

A total of twenty one respondents were interviewed. Ten accused persons were randomly 

selected and interviewed. The sample population comprised of five adult male persons and five 

adult female persons to enable collection of information and views from both genders. Three 

probation officers, one from Milimani probation office and two from Kibera probation office. 

This was intended to understand the practice in the two offices and compare the views. Two 

prosecution counsels, one from the magistrate’s court in Milimani and one from the high court in 

Nairobi. This was intended to shed light on the practices by the prosecution counsels in the two 

courts. Two defence counsels, two magistrates and one police office were interviewed. The 

respondents were guaranteed anonymity and their names are not referred to in this paper. 

However, the list of respondents is on the file with the author. 

The sample population was selected through probability sampling through the simple random 

sampling method as it provides an equal opportunity of selection for each element of the 

population. 

1.7.3 Research Instruments 

Face to face interviews were conducted with the respondents. An open ended research instrument 

was used to guide the interviews. 

1.7.4 Limitation of the study 

The scope of the research is limited due to time and budget limitations. The study has a relatively 

small sample size which represents a small portion of the entire population. The selection of the 

small sample size is deliberate as the total number of accused person’s awaiting trial in jail is 
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substantial. The research paper also engages in extensive desk research. The study also focuses 

on a selected county that is Nairobi leaving out the rest of the counties in Kenya. However, 

despite these limitations, the findings of this thesis still form a useful indicator of the deprivation 

of the accused person’s right to liberty and the right to bail in Kenya. 

1.8 Literature Review 

There are several scholarly writings in the area of bail both in Kenya and other jurisdictions. 

These are examined in depth in this section with a view of establishing the extent to which prior 

research in the area has covered the issue of accused person’s right to bail and especially on 

realizing the right. The research highlights the gaps and shortfalls in these literatures in order to 

illustrate how this study contributes to the existing literature.  The right to liberty is a 

fundamental right which is universally recognized. Protection of the right to liberty dates as far 

back as 1215 as stated in the English Magna Carter of 1215. To date, bail is an issue that 

continues to be the subject of debate. 

Scope of the right to liberty in Kenya. 

Patrick O. Kiage
16

 in chapter 8 discusses the concept of bail in Kenya. He does recognize the 

importance of an accused person being granted bail as detaining an accused person during trial is 

not necessary. This book is useful because towards the end of the chapter he recognizes the 

inequalities in the Kenyan criminal justice system in granting of bail putting into consideration 

that most of the accused persons are poor thus unable to meet the bail terms. He notes that 

ultimately, ‘bail becomes an empty shell devoid of succor to them’. The arguments in this 

                                                           
16

  Patrick O Kiage, Essentials of Criminal Procedure in Kenya (Law Africa Publishers 2010). 
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chapter are useful to the current research as it provides a basis for the need to consider other 

feasible methods for pre-trial release before resolving to monetary bail. Although Justice Kiage 

recognizes the inequality posed by the current bail system, he does not go on to state how bail 

can become affordable to accused persons to avoid bail becoming an empty shell devoid of 

succor to the accused persons which this research paper discusses.  

P.L.O Lumumba
17

 in chapter five of his book lays out the bail system in Kenya and further 

discusses bail as viewed by the courts. He discusses legislation touching on bail such as the 

Constitution of Kenya and the factors such as the seriousness of the offence and the likelihood of 

interference with witnesses which the court takes into consideration before making a decision on 

whether or not to grant bail. He further discusses the need to balance the accused right to liberty 

while at the same time seeking to protect the security of the community. The chapter is useful in 

justifying the need for consideration of each accused persons bail terms on its own merits. 

Although the chapter extensively discusses the bail system in Kenya and the legislation 

governing the grant of bail, it does not make recommendations on how to make bail affordable to 

every accused person which this research paper seeks to discuss. 

Joshua Muchera
18

 in his article examines the legal framework surrounding bail in Kenya. He 

begins by examining the grant of bail as provided under the Constitution. He notes that all 

offences are bailable as the Constitution does not distinguish between bailable and non bailable 

offences. He also discusses other legislation touching on bail such as the Criminal Procedure 

Code, the Police Act and the Penal Code. He recognizes that the purpose of bail is to serve the 

                                                           
17

 P L O Lumumba,  A Handbook on Criminal Procedure in Kenya (PLO Foundation Publication 1998). 
18

 Joshua Muchera, ‘Rights of an Arrested Person to Bail/Bond: The Kenyan Legal Perspective. 
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interest of justice and that the courts are required to balance the accused person’s right to release 

on bail while taking into account the interest of justice. He does state that where the court is of 

the view that grant of bail would go against serving the interests of justice, then bail should not 

be granted. Despite extensively discussing the legislative framework touching on bail, the article 

does not discuss the challenges faced by accused persons in their attempt to meet bail terms 

which this paper discusses.   

Extent to which judges and magistrates protect or undermine the right to liberty. 

Migai Aketch and Sarah Kinyanjui
19

 in their article examine how the courts and police exercise 

their power to grant bail. The article goes on to describe the bail practice in Kenya where initially 

upon arrest, a person is detained in police detention facility before arraignment in court. A 

person can initially apply for bail at the police station. The court then sets bail once the charge is 

read and the accused person denies the charges. The article argues that before the police grant 

bail, they have to ensure that the amount granted as bail is of such a nature that accused persons 

would fear its forfeiture in the event that he absconds. 

It further notes that bulk of bail applications are handled by the subordinate courts. The article 

argues that in making the decision on whether to grant bail or not, the courts are assisted by pre 

bail reports prepared by probation officers who make recommend on the suitability or lack 

thereof of an accused person being granted bail although the courts still retain discretion. This 

article does recognize that in granting bail the courts make different decisions where a court in 

one district may grant bail much higher than what is granted in another court. The article argues 

                                                           
19

 Migai Aketch, Sarah Kinyanjui, ‘Pretrial Detention in Kenya: Balancing the Right of Criminal Defendants and the 

Interests of Justice’ (2012) 19:1 East African Journal of Peace and Human Rights 1. 
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that police officers and the courts do exercise their discretion reasonably in granting bail terms in 

majority of the cases. However, the article also recognizes that Kenyan prisons are overcrowded 

due to the high number of pretrial detainees. The articles make recommendations for 

implementation of the Bail and Bond Policy Guidelines. This research paper seeks to determine 

the efficiency of the Bail and Bond Policy Guidelines as proposed in this article. 

B.D Chipeta
20

 in chapter five of his book discusses bail pending trial. He states that the court’s 

decision to grant or deny bail is a weighty issue as it involves personal liberty of a person. He 

argues therefore that the decision should not be made mechanically or capriciously as the 

accused person may be innocent. He further discusses the duty of the public prosecutor arguing 

that there is need for the prosecutors to exercise their duty honestly and sincerely and refrain 

from making wild and vague allegations with a view of having the accused person detained 

pending trial. He notes however that ultimately, the decision of granting or denying bail rests on 

the magistrate who must exercise his judicial discretion judicially. Chipeta recognizes the 

importance of bail as he states that if every person charged with an offence were to be detained, 

the already crowded jails would not cope with the situation bearing in mind that the financial 

burden on jail would substantially increase. Although Chipeta states that bail fixed should not be 

excessive, he does not discuss how bail can be made affordable to reduce the financial burden 

placed on indigent persons in meeting bail terms which is discussed in this paper. 
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Clever Mapaure and others
21

 in chapter eight of their book discuss bail and other forms of 

pretrial release. They argue that in making bail decisions, the judicial officer should ensure that 

he has sufficient facts to enable him exercise his discretion in a judicial manner. The judicial 

officer may then proceed to deny an accused person bail where upon inquiry it is in the interest 

of justice to deny him bail. They however argue that once the judicial officer comes to a 

conclusion that bail should be granted, it therefore becomes vital to determine the amount to be 

paid as bail because the amount granted sometimes defeats the entire purpose of bail. The 

authors further argue that bail should serve as a security to ensure that the accused avails himself 

to attend trial without hampering the administration of justice. The authors further state that the 

judicial officer should take into account the seriousness of the offence, the charge made against 

the accused and the financial standing of the accused before making the bail decision. Although 

the authors recognize the need to consider the accused financial standing before granting bail, 

they do not discuss actual situations where accused persons are granted excessive bail terms 

which they are unable to meet which is discussed in this paper. 

Excessive bail and bond terms imposed hence undermining the right to liberty. 

Urvashi Saikumar
22

 in his article examines the bail system in India. Just like in Kenya, the Indian 

criminal jurisprudence is adopted from the British. Saikumar argues that accused persons in India 

are subjected to bail terms which they cannot furnish due to the high level of poverty especially 

in rural India. He argues that the courts have not been sensitive to the economically 

                                                           
21

 Clever Mapaure and others, The Law of Pretrial Criminal Procedure in Namibia (University of Namibia Press 

2014). 
22

 Urvashi Saikumar, ‘Indian System of Bail: Anti Poor’ <http://www.legalserviceindia.com/articles/bail_poor.htm> 

accessed 17 April 2015. 

http://www.legalserviceindia.com/articles/bail_poor.htm


 
 

14 
 

disadvantaged in the society leading to unreasonable and exorbitant bail and bond terms being 

granted. He further argues that the benefit of bail has been enjoyed by a few people although the 

same should be enjoyed by all persons including those who are economically disadvantaged and 

may not afford bail. 

Saikumar proposes that the bail system in India should be completely reviewed to cater for the 

majority of the accused persons who are poor. He proposes to have the socio-economic condition 

of the accused person to be taken into account before granting bail. He also argues that courts 

should have a compassionate attitude towards accused persons when granting bail and courts 

should take into account the accused persons employment status, history and financial condition. 

This thesis to a large extent affirms Saikumar’s writings however, it is noteworthy that his work 

did not explore the measures which the courts should take when considering the socio-economic 

condition of the accused person in order to make bail affordable to all persons.  

In the Article ‘Bail and its Discrimination against the poor: A civil rights action as a vehicle of 

reform’,
23

 it discusses the weakness associated with a money based bail system arguing that it is 

discriminatory against the poor accused persons. The bail is set by the judge based on a master 

bail schedule which takes into account how serious the offence committed is and totally ignores 

the accused person’s ability to pay. The article argues that the criterion distinguishing accused 

persons who enjoy pre-trial freedom from those who are subjected to pretrial detention is their 

economic status. 
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The article further argues that classification based on wealth should be treated as suspect because 

it not only infringes on an accused persons right to pretrial freedom but also his right to fair trial. 

It argues that the indigent accused person may not have any money to forfeit while wealthy 

accused person will not be deterred from fleeing by mere forfeiture. The article concludes by 

stating that the accused in his prayer for relief may include a declaratory judgment that the 

present money based bail system is unconstitutional. The article argues that were an indigent is 

aggrieved by the bail system which inherently relies on the bail schedule he can bring a class 

action
24

 which is a civil rights approach. The Article explored the possibility of bringing a 1983 

action while attacking the present money based bail system. 

Despite the authors contribution on the issue of pretrial detention and the burden associated with 

a monitory bail system, the article does not offer a solution on how to make bail affordable to 

indigent defendants where the option for release on one’s own recognizance is not available.  

Bail and Bond Policy Guidelines (2015) 

The Bail and Bond Policy Guidelines seek to guide the police and the courts in exercising their 

power in making bail decision. The Policy Guidelines seek to ensure that the right to liberty of 

the accused person is balanced with the public’s interest. The Policy Guidelines make provision 

for the request for a bail report by the court where it is of the opinion that it may not contain 

sufficient information in assessing bail which would be deemed fair and appropriate.
25

 It further 

gives an example were the courts grant bail but the accused person is unable to furnish the bail 

amount required and therefore seek review of the bail terms. However, although the Policy 
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Guidelines advocate for preparation of a bail report, the issue of accused person’s ability to meet 

the bail terms has not been adequately addressed. Emphasis has been placed on considering how 

serious the offence committed is and the likelihood of the accused absconding. This thesis 

contributes by interrogating affordability of bail in the wake of Bail and Bond Policy Guidelines. 

From the literature above, no literature is directly addressing the issues that this research paper 

seeks to address in the Kenyan context. 

1.9 Chapter Breakdown 

Chapter One: General Background 

This chapter introduces the area of study. It provides a background to the study and introduces 

the research problem while setting out the objectives of this research. 

Chapter Two: Theoretical and Conceptual Framework 

This chapter looks at the theories upon which the research will be grounded on and their 

applicability in this research. 

Chapter Three: Legal and Institutional Framework Governing Bail and Bond in Kenya 

This Chapter examines the domestic, international, and regional instruments pertaining to the 

right to liberty. It will also look at the various institutions involved in governing the realization 

of the right to liberty in Kenya. 

Chapter Four: Realization of the Right to Liberty in Kenya 
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This chapter will analyze in depth the extent in which the right to liberty in Kenya is protected or 

undermined. This chapter will look at the best practices that have been employed by the courts in 

Kenya to protect the accused person’s right to bail. This chapter will also disclose the shortfalls 

that have resulted to undermining of the right to liberty in Kenya. 

Chapter Five: Summary of findings of the study, recommendations and conclusions. 

This chapter will sum up the findings of this research and make recommendations and 

conclusions based on the entire findings. 
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CHAPTER TWO 

THEORETICAL AND CONCEPTUAL FRAMEWORK 

2.0 Introduction 

This chapter discusses the theoretical and conceptual framework which underpins this study. It 

examines the concept of human rights. It further analyses the theory and practice of human rights 

as a basis for grant of bail in Kenya. It also examines the theory of law as integrity espoused by 

Ronald Dworkin which provides a lens through which the discretion to grant bail can be 

exercised. These theories are discussed below in greater detail and how they relate to the study. 

2.1 The Concept of Human Rights 

Human rights have been defined differently by various scholars. In simple terms, human rights 

are entitlements which people have by the very nature of being human beings. Human rights 

have also been defined as legitimate claims which every individual has on his or her own society 

for certain freedoms and benefits.
26

 They have also been defined as constituting a set of norms 

which govern how individuals are treated by both state and non-state actors based on the ethical 

principles which are considered as fundamental by the society for leading a descent life.
27

 

The concept of human rights is the subject of many human rights theories. However, for the 

purposes of this paper, this concept provides a lens through which the importance of the right to 

bail in the criminal justice system is interrogated. The paper is premised on bail which is at the 

heart of justice in the criminal justice system. An understanding of the human rights concept 
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illuminates the rationale behind including the right to bail in the Bill of Rights. Thus the sub 

concepts on human rights discussed hereunder provides the lens through which the right to bail is 

interrogated throughout this paper. 

Grounded within the concept of human rights, the paper therefore interrogates excessive bail 

terms and other bottlenecks that hinder the enjoyment of the right to bail. This paper therefore 

questions the implementation of the right to bail in its entirety. 

Human beings are viewed as social agents who possess certain interests which ought to be 

protected and promoted. There have been attempts to justify the existence of human rights 

through two main theories; the interest theory approach and the choice theory approach. This 

paper follows in the line of thinking of the choice theory approach which has as its main concern 

individual liberty and equality.
28

 

Equality has been predominantly understood as non-discrimination in the sense that individuals 

are accorded equal moral and legal standing within the principle and legal institutions in any give 

society.
29

 From a human rights perspective, individuals claim to equality is not based on merit or 

the whim of the state but because human rights are possessed inalienably and should be enjoyed 

by all persons without discrimination or differentiation.  

The theoretical understanding of individual liberty owes much to the distinction drawn by the 

political philosopher Isaiah Berlin.
30

 He distinguished between two concepts of liberty which he 

referred to as negative and positive liberty. Negative liberty he argued entails non-interference in 
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an individual’s private sphere in the sense that a person has the ability to act without any 

obstruction from others. It can therefore be enjoyed without a person having to do anything as it 

focuses on restricting the interference by others.
31

  Positive liberty on the other hand entails the 

ability of an individual to exercise liberty through pursuing goals and projects with the aim of 

realizing ones fundamental purpose.
32

 Individual liberty therefore has the condition of non-

interference and the ability to exercise liberty through playing an active role in pursuit of goals as 

its essential elements. 

Choice theorists view the ability to exercise free choice as the foundational stone for human 

rights. They argue that to be a human agent entails possessing the condition of liberty and having 

opportunity that is sufficient to exercise that liberty.
33

 One of the proponents of the choice theory 

approach H.L.A Hart propounds that all rights are capable of being reduced into a single 

fundamental right which is the “equal right of all men to be free” and exercise free will. Hart 

argued that other rights which human beings pursue such as political participation can be reduced 

to individual right to liberty. 

Henry Shue developed Harts argument positing that the rights which people have are not limited 

to individual liberty as it encompasses security from violence and other material conditions to 

enable personal survival. He therefore grounded rights upon liberty, security and subsistence.
34

 

Alan Gewirth makes profound contribution to the choice theory approach. He argues that human 

rights should be held with supreme importance as they are central to all other moral 
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considerations. He posits that human beings are moral agents and as a result possess certain 

purposes and goals which they are in pursuit of. If a person possesses human rights, this will 

logically commit him to accept all other agents also possess human rights. Gewirth further 

argues that human rights are the essential means by which people secure the realization of their 

goals because as human agents in the first place they seek to have and realize their goals. It 

therefore follows that as respondents and subjects of rights, all rational agents should enjoy the 

fundamental human rights.  

Being a moral agent entails enjoyment of human rights while at the same time respecting other 

agent’s possession of human rights. If an individual recognizes himself as a rational agent, then 

he accepts that he shares basic characteristics with all other rational agents. According to 

Gewirth therefore, all human beings as rational agents are logically bound to accept that all other 

rational agents possess human rights. The denial of human rights by a rational agent to another 

would therefore mean that he is acting irrationally because logically all other rational agents 

possess human rights.
35

 

Counterarguments have been advanced against the choice theory. It has been argued that the 

strict application of choice theory would exclude certain class of persons from the enjoyment of 

human rights. This is because, if the requisite condition for possessing human rights according to 

Gewirth is that a person has to act in a rational purposive manner, individuals who suffer from 
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temporary or permanent incapacity such as clinically depressed persons or schizophrenics would 

have no legitimate claim to human rights.
36

  

Despite this criticism, the general tendency has been to extend human rights considerations 

towards all persons including the marginal cases in line with the principle of universality of 

human rights.
37

 The case for human rights remain a powerful one as without protection of human 

right, the sanctity of life would not be protected. Death and displacement would be the norm. If 

an individual’s liberty could be taken away arbitrarily, there would be chaos. Brutality and 

torture towards accused persons would be the order of the day. Individuals in custody would be 

at the mercy of the state. Consequently deprivation of human rights should not occur without a 

grave affront to justice. 

One of the rights recognized in the human rights discourse as pivotal in the promotion of the 

criminal justice system is fair trial which encompasses the right to bail. The right to bail and 

bond form part of the accused person’s right to due process of the law. Chapter 4 of the 

Constitution of Kenya provides for the Bill of Rights. Article 20(2) provides that all people have 

the right to enjoy fundamental rights and freedoms to the greatest extent so long as they are 

consistent with rights or freedoms in the Bill of Rights. Further Article 20(4) provides that the 

Bill of Rights should be interpreted by the courts in a manner that promotes its spirit, purport and 

object. The Constitution of Kenya provides for right to bail or bond which has been recognized 

as a human right.  
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Choice theory approach has liberty and equality as fundamental attributes which feature 

prominently in many modern day Constitutions. Choice theorists argue that to be human agents 

entail possessing the conditions of liberty and having an opportunity to exercise that liberty. 

Positive liberty entails individuals, including accused persons, taking an active role in pursuit of 

personal goals and objectives. Choice theory approach recognizes the importance of human 

rights and that liberty and equality are fundamental in enabling individuals to realize their 

personal goals. In line with the choice theory approach, human beings are recognized as moral 

agents possessing human rights which ought to be respected and protected. The Constitution of 

Kenya under Article 27 provides for equality of all persons before the law which entails equal 

enjoyment of rights and fundamental freedoms. Further, Article 49(1)(h) provides for the right to 

bail which seeks to ensure that accused persons are not held in custody pending trial where no 

compelling reasons exist. It is through protection of the right to liberty and equality that accused 

persons can benefit from the grant of bail. It is no doubt that the equal treatment of accused 

persons is fundamental which is achieved through ensuring that accused persons are not only 

afforded a fair hearing but also granted fair and equal opportunity in the award of bail.  

Every accused person being a moral agent seeks the realization of his purpose and goals in the 

cause of his life. Relying on the presumption of innocence, he is therefore innocent until the 

contrary is proven. In the absence of compelling reasons the accused ought to enjoy his right to 

liberty pending the hearing and determination of his case.  As a human being one is a subject of 

human rights and as such also recognizes that other human beings also possess human rights 

which ought to be protected.  
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In essence, human rights are basic moral guarantees which people have by virtue of being human 

beings. Human rights are indivisible, interrelated and interdependent. The deprivation of one 

right invariably affects the enjoyment of other rights while the improvement of rights also leads 

to the enhancement of the other rights that the individual enjoys. If rights are limited such as 

limiting the right to liberty, other rights will inevitably be affected such as the right to work or 

pursue education.  

The fact that an accused person is accused of committing a crime does not mean that he ceases to 

be human thus disentitled to the enjoyment of human rights. Though not absolute, the right to  

bail and bond is recognized and protected under the Constitution of Kenya, the Criminal 

procedure code, international and regional human rights treaties, conventions, declaration and 

agreements which Kenya has acceded or ratified.
38

 The courts and police in granting bail should 

as far as possible seek to enhance and protect the enjoyment of the right to liberty. Deprivation of 

the right to bail should therefore be exceptional, objectively justified and should not be longer 

than necessary. 

2.2 Law as Integrity 

While the right to bail is guaranteed in the Bill of Rights, discretion is exercised as to whether 

there are compelling reasons as to why bail should be denied. The compelling reasons also 

present different interests to be balanced during this process. This paper therefore interrogates 

the exercise of judicial discretion in light of the law and other principles that guide this process. 

Dworkin’s theory of law as integrity, discussed below provides a lens through which the exercise 

of this discretion is interrogated.
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Ronald Dworkin propounded the theory of law as integrity which he termed as a morally better 

theory of law which provides a lens through which the exercise of discretion in the granting of 

bail can be examined. 
39

He argues that integrity is based on the political ideal of integrity which 

requires the government to act in a principled and coherent manner by extending to its citizens 

the same substantive standard of justice and fairness which it extends to other citizens.
40

 

Dworkin’s argument is based on the understanding that if the government decides to apply 

different standards about justice, fairness and procedural due process, to a certain group of its 

citizen and a completely different set of standards of procedural due process, justice and fairness, 

to yet another group it will be impossible for a government to claim that its subjects are treated 

with equality and uniformity while applying fair practices.
41 

Dworkin however recognize that when the principles of procedural due process, justice and 

fairness are applied together, justice and fairness sometimes conflict pulling in opposite 

directions.
42

 The difficulty he notes, arises when justice and fairness ‘conflict’. Take an example 

of the right of liberty. How do you respect and protect accused persons rights and at the same 

time protect the rights of the victim? On one hand, the accused person’s understanding of justice 

is the court granting bail terms which he is able to meet based on his presumption of innocence 

and in order to have an opportunity to substantively prepare for his trial. On the other hand, the 

victim of crime understanding of justice is to have the perpetrator of the offence punished, 
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immediately if possible. Therefore what is just and fair to the accused and the victim is 

inherently different. 

Dworkin therefore introduces a third and independent ideal called integrity.
43

 Since fairness and 

justice sometimes pull in opposite directions, in case of conflict
 
between the two or where there 

is disagreement between the two, Dworkin argues that fairness or justice must sometimes pave 

way for integrity.
44

 Dworkin argues that in interpreting text, a judge is not completely free in that 

he is not free to apply personal morality. He must consider moral and political principles that 

make the most sense of the community’s history of the law.
45

 He is therefore supposed to 

interpret the text with the intention of establishing coherence taking into account the integrity 

present in existing law.
46

 This coherence requirement is what Dworkin means by law as integrity. 

Dworkin therefore argues that judges must decide as a matter of abstract justice, which principles 

of justice and fairness are better and which ones are desirable as a matter of political fairness 

taking into account the moral principles of the community under consideration.
47

 Dworkin 

examines the reasoning of the judges in deciding hard cases. This occurs for example in 

instances where what the law stipulates has not been unanimously agreed.
48

 Dworkin therefore 

argues that judges in such instances should not make arbitrary decision as they are not confined 

                                                           
43

 ibid 178. 
44

 Dworkin (n 40) 22. 
45

 Michael Robertson, Stanley Fish on Philosophy, Politics and Law: How Fish Works (Cambridge University Press 

2014). 
46

 ibid. 
47

 Dworkin (n 40) 249. 
48

 Hard cases are cases in which the facts of the case and what positive rules require is not in dispute as between the 

judges but a matter in which they continue to debate what the law is. 



 
 

27 
 

to applying rules only. Rather, judges should appeal to something beyond rules and in the 

absence of rules they must turn to principles in making decisions.
49

 

Dworkin cites the case of Riggs v Palmer
50

 where although the presiding judges were in 

agreement on the facts of the case and what the posited law dictated, there was a difference of 

opinion on what the law required. The majority of the presiding judges relied on an unposited 

consideration that a man should not profit from his own wrong doing. The court therefore 

appealed to moral reasoning citing the principles that it is not permissible for a person to profit 

from his own wrong doing.
51

 

2.2.1 The Right Answer Thesis. 

Dworkin argues that were contention arises on people’s rights the best interpretation would be 

the right answer thesis that is as a matter of law there exists a right answer which judges must 

seek to discover. Dworkin demonstrates how the integrity as law system could work by the use 

of a model judge who he calls Hercules.
52 

He argues that Judge Hercules is an ideal judge who is 

immensely wise and possesses extensive knowledge of legal source and is therefore able to 

narrow it down to one right answer for every case that comes before him. In deciding cases, 

Hercules has to go through three stages. 
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i) Pre-interpretive stage-Hercules begins by looking at what is acknowledged as being 

sources of laws in the community that is the statutes and case laws.
53

 

ii) Interpretive stage- Hercules has to ask himself what set of principles about justice, 

fairness and procedural due process provides the best interpretation on what has been 

dealt with before. He considers the legal principles that can fit the materials he seeks 

to interpret.
54

 

Dworkin therefore proposes a test involving two steps that is fit and justification. In essence 

the ‘fit’ test requires the judges to establish the principles of procedural due process, justice 

and fairness that would give the best explanation of the posit law as if structured by a 

coherent set of such principles.
55

 To understand the idea of ‘fit’ Dworkin developed the idea 

of a ‘chain novel’. He gives the example of a novel being written by a number of novelists 

who are in agreement to have each write one chapter.
56

 The subsequent author has to attempt 

as much as possible to create continuity in the novel in the best way possible after reading 

what was written by his predecessors.
57

 This therefore means, when a case comes before a 

judge, though the case is not entirely identical, he must think about the part of a long story 

which according to his own judgment he has to try and make it the best it can be. 

The chain novel sets the basis of how to arrive at the right answer. Dworkin simply equates 

the writing of a chain novel to the process of making judicial decisions where the judge is the 
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novelist and the novel is jurisprudence.
58

 Dworkin therefore argues that law as integrity sees 

the law as being based on coherence requiring the judge before making an interpretation to 

go through the entire law.
59

 He argues that were the judge is guided by law as integrity, he 

will regard as law what according to morality would give the best justification for decisions 

made in the past.
60

 

iii) Decision stage- In this stage, Hercules has to decide the case according to the 

understanding of what the law says he has developed in the interpretive stage. 

In essence, Dworkin argues that in order for a person to understand the legal practices, he has 

to take into account the interpretive perspective as understood by the participant which 

constitutes the community. The judge has to clearly understand what amounts to justice and 

fairness as per the community and therefore to take an interpretive approach to law as a 

social practice and factor in morality.
61 

The theory of law as integrity has been criticized by various scholars. It has been argued that 

the process of interpretation according to integrity works where there exists precedence 

which has already been set.
62

 This raises the question of how law as integrity works for novel 

cases? Dworkin however seems to argue that in fresh cases where there exists no clear 
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interpretation then the judge can apply principles of justice, fairness and procedural due 

process and the right answer will depend on his political and moral convictions.
63

 

Dworkin also presents a metaphor of an imaginary judge who he calls Hercules. Hercules is 

immensely wise and is omnipotent of legal knowledge.
64

 Consequently Hercules is able to 

come down to one right answer. Although a judge through experience will possess a vast 

body of knowledge in law, it however cannot be omnipotent like Hercules. 

Lastly, the chain novel concept suggests that law is a coherent whole and in order to interpret 

the law there is need to interpret the entire jurisprudence. Dworkin’s theory therefore does 

not require abandoning the history of wicked legal system.
65

 For example in the case of Nazis 

in Germany, how does the judge make racism the best it can be? Or where there is apparent 

discrimination in law by legislature and judicial courts and the public if a judge has an 

inclination towards discrimination then his concept of law as integrity would be different 

from a judge whose moral conduct is not discriminatory.
66

 

Although Dworkin’s introduction of a model judge Hercules is fictitious, he does provide an 

interesting perspective on the interpretation of law. Judges in real life possess vast knowledge 

of law which can be applied in the development of the law. We can in fact see the courts in 

recent times applying the theory of law as integrity as espoused by Ronald Dworkin in 

making judicial decisions. 
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Whereas judges and judicial officers have discretion in the grant of bail, Dworkin’s theory of 

law as integrity provides a lens through which this discretion is to be exercised. In deciding 

whether or not to grant bail, judges and judicial officers have to weigh the various 

compelling reasons that may warrant the denial of bail. If no compelling reasons exist, the 

judges and judicial officers are then faced with the task of hinging the grant of bail on a 

condition. Just like judge Hercules, he has to try ‘fit’ and justify the bail decision granted in 

light of the case brought before him taking into account individual circumstances. At the 

same time, he has to find the right answer which in this case is the bail terms that are 

sufficient to guarantee the accused future turnout in court. In so doing the judge in line with 

the theory of law as integrity will have made the law on bail the best it can be. 

2.2.2 Application of the Theoretical Framework to the Study 

This study relies on the choice theory approach on human rights which has individual liberty 

and equality as its main concern. The universality of human rights implies that all people are 

equal and should be treated equally without discrimination. In making bail decisions, judges 

and judicial officers should not discriminate for example on the basis of wealth where 

accused persons with means are granted bail terms which they can easily and readily fulfill 

while indigent accused persons are granted bail terms which they cannot met. Unable to meet 

the bail terms, they are left with no option but to await trial in jail.  

This study also follows in the line of thinking of Ronald Dworkin in his theory of law as 

integrity. This study argues that in the making of bail decision the judge should take an 

interpretive approach to law. The judge should consider what the community concept of 

justice and fairness is based on the everyday lives of the people in the community. 
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Dworkin in his theory argues that judges in interpreting a statute must respect the intention of 

the legislatures. If the contextual meaning of the words in a legislative text is clear, the 

judges and judicial officers must assign those words that meaning unless it can be shown that 

the intention of the legislature was different. Article 49(2) of the Constitution of Kenya 

expressly provides that an accused person should not be remanded in custody where the 

offence is punishable by fine only or imprisonment for a term not exceeding 6 months. In 

practice however, accused persons falling within this bracket are subjected to pretrial 

detention. 

When making bail decisions, law and integrity would require the judge to apply the 

principles of justice, fairness and procedural due process and like the model judge Hercules 

seek to get the right answer where in this case the right answer is ensuring that the bail 

granted to every accused person is fair and just according to the same standards. In order to 

do this the judge would be required to look at every accused person individually taking into 

account the unique circumstances of each individual and the case before pegging any bail 

conditions. 

The essence of this study is to interrogate the effectiveness of the bail system in Kenya. In so 

doing, this study seeks to have reasonable bail terms granted to all accused persons as the 

essence of bail is to ensure they attend court on future occasions. The Constitution of Kenya 

calls on courts to adopt the interpretation that favors enforcement of rights and freedoms.
67

 

The courts in their decision should seek to have the accused right to bail protected rather than 

having it limited. Human rights discourse and the theory of law as integrity requires every 
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accused person’s situation to be made just and fair according to the same standards without 

discrimination or differentiation. 
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CHAPTER 3 

LEGAL AND INSTITUTIONAL FRAME WORK FOR BAIL AND BOND IN KENYA  

3.0 Introduction 

Due to the great atrocities and human rights violations experienced during World War I, there 

had been great concerns about the potential abuse of the rights of individuals by the state during 

enforcement of Penal laws by the law enforcement agents.
68

 This led to legislative intervention at 

the international level through international legal instruments to protect the rights of the 

individuals. One of this rights recognized by the international legal instrument is the right to bail 

which falls under the general rubric of the right to personal liberty. The obligation on states to 

protect the accused person’s right to bail is articulated not only in treaties, covenants and 

conventions, which bind the state that has ratified it but also in national laws such as in 

constitutions and other legislation. 

It is however important to appreciate how international instruments touching on accused person’s 

right to bail become applicable in the national laws of a particular country. This is determined by 

whether a country is a dualist or monist state. In a dualist system, international law and domestic 

laws are viewed as two separate entities of law.
69

 Therefore a treaty that has been ratified does 

not have an immediate effect on the domestic law. The key distinguishing feature in dualist 
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system is that in domestic legal system, a treaty does not possess the formal status of law unless 

a statute is enacted by the legislature which incorporates the treaty into domestic law.
70

 

International law therefore forms part of domestic law through new legislation or amending 

existing legislation. On the other hand in a monist system, ‘International and municipal law are 

part of the same system of norm’.
71

 This therefore means that there is no need to have the 

provisions of the treaty incorporated into domestic law since upon ratification the treaties 

become part of domestic law. 

Whether Kenya is purely a dualist or a monist system by virtue of the provisions of the 

Constitution of Kenya 2010 and the enactment of the Treaty Making and Ratification Act, 2012
72  

which provides for the procedure for making and ratifying a treaty remains a subject of debate. 

The Constitution under Article 2(5) provides that ‘the general rule of international law shall form 

part of the law of Kenya’. The Constitution goes on to state that where any treaty or convention 

has been ratified by Kenya it constitutes part of the laws of Kenya.
73

 

It has therefore been argued that the provisions of Article 2(5) of the Constitution are ambiguous 

for failing to create a rank in instances where conflict arises between domestic and international 

laws leading to conflicting judicial decision on applicability of international and international 

treaties.
74
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This chapter examines the legislative framework in Kenya in order to determine to what extent 

they do or do not provide for the right liberty. This chapter begins by examining the international 

instruments touching on bail. It further examines the domestic instruments and the institution 

involved in the grant of bail in Kenya.  

3.1 International Instruments 

3.1.1 Universal Declaration of Human Rights 

The Universal Declaration of Human Rights
75

 was adopted as a non-binding resolution on 10
th

 

December, 1948 by the United Nations General Assembly.
76 

In the words of Eleanor 

Roosevelt,
77

 “It is not a treaty, it is not an international agreement, it is not and does not purport 

to be a statement of law or legal obligation”.
78

 It was therefore not intended to be a binding 

resolution but was aimed to serve as a common standard of how people all over the world should 

be treated. Though not binding, it has served as a model both directly or indirectly for many 

Constitutions and laws touching on Human Rights.
79

 Many African countries in the period 

following attaining their independence made reference to the UDHR
80

 in their Constitution while 

some courts have also made reference to the UDHR while informing domestic law touching on 

human rights. However, some courts have rejected its relevance owing to the supremacy of 

domestic law. For example the court in Germany has held that the provision of the UDHR do not 
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constitute the general rules of International law and therefore do not form part of the Federal law 

in terms of Article 25 of the Basic Law.
81

 

The UDHR in its preamble recognizes the strong link between human rights and the rule of law. 

It also recognized the inherent dignity and equality of all human beings. The UDHR under 

Article 3 provides for individual right to life, liberty and security of persons. Article 9 prohibits 

arbitrary arrest, detention or exile of any person. The declaration further provides for full 

equality to a fair and public hearing in determining the rights and obligations of an accused 

person which is to be conducted by a tribunal that is Independent and Impartial. It also provides 

for the presumption of innocence of every accused person unless the contrary is proven in a 

public trial after the accused person has being accorded an opportunity to defend himself.
82

 The 

UDHR does recognize the importance of the right to liberty which is actualized by the grant of 

bail. Though not binding, the declaration has received wide recognition because it contains the 

idea that there exist certain common standards of decency that should be recognized by all 

people without discrimination and states should seek to protect them. 

3.1.2 The International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights
83

 was adopted by the United Nations 

General Assembly on 19
th

 December, 1966 and it entered into force on 23
rd

 March 1976.The 

ICCPR recognize the inherent dignity of all individuals and ensures protection of civil and 
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political right. Article 2 of the ICCPR makes provision for the rights contained in the Covenant 

to be enjoyed by all persons without discrimination. Further Article 2(2) calls upon state parties 

to take the requisite steps in accordance with their Constitution or national law to give effect to 

the rights that have been recognized in the convention. 

The ICCPR has addressed the right to liberty. Article 9(1) of the ICCPR provides for the right to 

liberty and security of person to everyone. It expressly prohibits arbitrary arrest and detention of 

any person. It goes on to prohibit the deprivation of liberty of any person except in accordance 

with procedures which have already been established by law. Article 9 of the ICCPR however 

recognizes that the right to liberty is not absolute and it can be fettered so long as it is within the 

confines of established law and within the respect of the rule of law.
84

 Article 9 further requires 

the procedure for legally depriving the right to liberty to be prescribed by written law and to be 

properly defined with clarity to avoid broad interpretation or application.
85

 Article 9(3) of the 

ICCPR further requires the arraignment of accused persons in court within reasonable time for 

the decision to be made on whether he should be released or remain in custody pending the 

conducting of his trial. It further provides that where there is no justification to keep the accused 

in custody, the court should order release of the accused person subject to guarantee of his future 

attendance in court. 

3.1.3 The African (Banjul) Charter on Human and Peoples Rights 

The African (Banjul) Charter on Human and Peoples Rights
86

 was adopted on 27
th

 June, 1981 

and it entered into force on 21
st
 October 1986. The ACHPR aims at promoting and protecting 
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human and people’s rights. It also recognizes the need to create and improve the lives of the 

African people through the protection of human rights. 

Article 1 of the Charter mandates the state parties to the African Union who are signatories to the 

Charter to recognize the rights, freedoms and duties under the Charter. It expressly calls upon 

states to take any measures including but not limited to legislation so as to give effect to the said 

rights contained in the Charter. Article 1 therefore provides a window for state parties to take an 

active role in seeking the protection of the rights and freedoms contained in the Charter. 

Article 2 further makes provision for enjoyment by all persons of rights and freedoms contained 

in the Charter without differentiation, prohibits distinction or any form of discrimination based 

on factors such as race, sex, ethnic groups, social or any other status. In essence Article 2 places 

every person on equal pedestal without distinction or discrimination. Article 3 further makes 

provision for equality of all persons before the law.  

Article 6 of the ACHPR provides for the right to liberty and security of persons which freedom 

should not be deprived unless on conditions which have been previously set down by the law. 

The ACHPR seeks to give special protection to expectant mothers and mothers who have infants 

from pre-trial detention. It calls upon state parties to accord special treatment to expectant 

mothers and mothers with young or infant children by establishing and promoting ‘measured 

alternative to institutional confinement’ where they have been accused of committing a crime or 

where found guilty of infringing the Penal laws.
87
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The ACHPR not only calls upon state parties to take measures or steps necessary to protect 

people’s rights without discrimination or differentiation but in case of expectant women or 

women with infants it goes a step further requiring state parties to seek alternative methods 

instead of resulting to institutional confinement. 

The International community has therefore sought to protect human rights through international 

instruments which includes right to bail. The practice in the different jurisdiction has been 

incorporate provision on the fundamental rights and freedoms in their national Constitutions.
88

 

The substantive and procedural rules in respect to enforcement of the rights and freedoms have 

been left to the national legislature and the judiciary. 

3.2 Domestic Instruments 

3.2.1 The Constitution of Kenya, 2010  

The Constitution is the Supreme law binding all people in the Republic of Kenya
89

 ‘Any law that 

contravenes the provision of the Constitution is considered null and void to the extent of its 

inconsistency’.
90

 The Constitution further provides that the Bill of Rights applies to all persons 

which therefore mean that it should be enjoyed by every person.
91

 

Article 10 of the Constitution provides for national values and principles to include the rule of 

law, human dignity, equal social justice, inclusiveness and human rights.
92

 While these values 
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are not adhered to in entirely, their inclusion in the Constitution suggests that they resonate with 

the people of Kenya and that they are also an aspiration of what the people would like to have. 

The Constitution expressly provides for the right to bail and bond irrespective of the nature of the 

offence committed. Article 49 (1) (h) provides for the right of an accused person to be granted 

bail pending trial subject to reasonable conditions except where there exist compelling reasons 

offering an explanation as to why the accused should not be released. The Constitution does not 

differentiated between bailable and non bailable offence as all accused persons can benefit from 

the grant of bail. 

Article 49(2) provided that an accused person should not be remanded in custody where the 

offence is punishable by a fine only or where imprisonment term does not exceed 6 months. This 

Constitution provision therefore prohibits detention in case of minor offences which attract 

sentences not exceeding 6 months. Unlike Article 49 (1) (h) which allows denial of bail or bond 

due to compelling reasons, Article 49 (2) in its wording prohibits detention for persons arrested 

for minor offences. 

Article 259 provides amongst other things that the provision of the Constitution should be 

considered according to the doctrine of the interpretation that the law is always speaking. Article 

20(3) goes on to state that the court should adopt the interpretation that favors the enforcement of 

the rights and freedoms of the people of Kenya. For example in Harun Mwau and 3 others v AG 

and 2 others,
93

 the court held that the Constitution shall be broadly and progressively interpreted 

so as to give effect to its spirit. This ruling resonated with Dworkin’s theory of law as integrity 
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where he argues that judges in interpreting a statute must respect the intention of the legislature. 

If the contextual meaning of words in a legislative text is clear, the court must assign those words 

that meaning unless it can be shown they intended to give contrary results. Article 49 (2) of the 

Constitution makes provision prohibiting an accused person being remanded in custody where 

offence committed is punishable by the imposition of a fine only or imprisonment for a term that 

does not exceed six months. In such an instance law as integrity according to Dworkin calls upon 

the judges to fulfill the legislature’s intention. 

Article 49(1) (h) of the Constitution makes provision for the release of an accused person on bail 

and bond on reasonable conditions unless there exists compelling reason to fetter the right. In 

awarding bail, the theory of law as integrity would require the judge to not only consider the 

procedural due process but also identify those principles of justice and fairness that underpin the 

law on bail. The judge should then decide which interpretation would accord the accused person 

justice and fairness before making bail decisions. 

Justice Kiage in his book states that persons in conflict with the law come from humble 

backgrounds and are unemployed. In the circumstances they are unable to raise the cash bail 

imposed by the court. As a result, the right to bail as granted by the Constitution is of little 

assistance to such accused persons.
94

 

3.2.2 The Criminal Procedure Code
95

 

The Criminal Procedure Code
96

 was established to provide for procedure to be followed in 

criminal cases. The CPC expressly makes provision for bail. However, under the CPC not all 
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offences are bailable such as the offence of murder, treason, robbery with violence, attempted 

robbery with violence.
97

 The Constitution is the supreme law in Kenya and any law that is 

inconsistent with the provisions of the Constitution is void.
98

 The Constitution therefore takes 

precedence over any other written law and all accused persons are therefore entitled to apply for 

and be granted bail. In R v Jakton Mayendi
99

 it was stated that the Constitution pronounced all 

offences as bailable as opposed to the earlier position where capital offenders were not granted 

bail. Similarly in R v Danson Mgunya and Another
100

 where the accused persons were charged 

with the offence of murder, the court stated that with the promulgation of the Constitution it was 

now possible for accused persons charged with the offence of murder to be granted bail. Also in 

R v Stephen Robi Marwa and Another
101

 the court stated that Article 49(1)(h) of the Constitution 

now places persons charged with capital offences and non-capital offences on the same footing 

as they are all entitled to bail unless there exist compelling reasons to fetter the right. 

The CPC further provides for release on execution of a bond without sureties.
102

 Under the CPC 

the amount set as bail should take into account the circumstances of each case and should not be 

excessive.
103

 The court is therefore tasked with the duty of considering each case brought before 

it depending on its own circumstances.  It is therefore the discretion of the court to determine the 

amount to be awarded as bail. 
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The CPC empowers the High Court to direct the release of an accused on bail or review the bail 

terms issued by a lower court or police officer.
104

 In R v Perry Muhindi Achega
105

 the accused 

persons were charged with the offence of theft of cheques amounting to Kshs 26 Million from 

Bank of India. The accused person was initially granted bail of Kshs 1 million were he applied 

for review. The magistrate reviewed the bail terms to a bond of Kshs 6 million with one surety. 

The accused person applied for review again and was granted bond of two sureties of Kshs 3 

million each and he applied for review at the high court. The high court opined that the bond 

terms imposed by the trial court were harsh, excessive and not reasonable. The accused were 

granted bond of Kshs 400,000/= with a surety of the same amount. Similarly, in R v Hassan 

Abdulhafedh Zubeidi and 3 Others
106

 the accused persons were charged with the offence of 

illegal activities involving Dubai Bank and were admitted to a bond of Kshs 50 million with a 

surety of similar amount or cash bail of Kshs 10 million. The high court termed the bail terms as 

excessive and proceeded to grant cash bail of Kshs 3 million to each of the accused persons with 

an alternative bond of 5 million with surety of the same amount.  

Under the CPC in granting bail or bond, the court is to take into account the relevant 

circumstances existing in each case which include the nature or seriousness of the offence, 

whether the accused person has any community ties, the accused persons previous record in 

respect of honouring previous bail terms and the strength of the evidence the accused person has 

committed the offence.
107

 The accused person can also be denied bail where he had been 

                                                           
104

 ibid, s 123(3). 
105

 Republic v Perry Muhindi Achega (2007) eKLR; Nairobi HC Miscellaneous Application No 239 of 2007. 
106

 Republic v Hassan Abdulhafedh Zubeidi, Ali Bashir Sheikh and Prof. Wilson Hassan Nandwa (2015) eKLR; 

Nairobi HC Miscellaneous Criminal Application No 453 of 2015. 
107

 CPC 1930, s 123. 



 
 

45 
 

previously granted bail but he failed to appear in court when required or for purposes of his own 

protection.
108

 In R v Francis Kirima M’ikunyua
109

 the court made reference to the Articles 123 

and 123A of the CPC on the considerations the court should take into account before granting 

bail. Also in R v Danson Mgunya and Another
110

 the court made reference to the Nigerian 

Supreme Court decision in Alhaji Mujahid Dukubo-Asari v Federal Republic of Nigeria
111

 where 

the court listed the considerations that ought to guide the court in granting bail which include 

nature of the charge, strength of the evidence availed, likelihood of interference with witnesses 

and likelihood of the accused person failing to avail himself during trial. 

The CPC further requires that the arrested person be released on bail except in instances where 

the accused has previously failed to attend court on bail or if granted bail he is likely to fail to 

honour the bail terms or for his own protection.
112

 The court is also required to determine bail or 

bond that is sufficient to be executed by the accused.
113

 The CPC also provides for release on 

bail or on the accused own recognizance where a bond should be executed and the accused will 

be released on bail or with one or more sufficient sureties.
114

 

3.2.3 National Police Service Act
115

 

The National Police Service Act was enacted to give effect to Article 243, 244 and 245 of the 

Constitution and to make provision for the operation of the National Police Service. This Act 
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empowers a police officer in the course of investigating an alleged crime which does not 

constitute a disciplinary crime to allow individuals to execute a bond to guarantee their future 

turnout in court when required to do so.
116

 The National Police Service Act prohibits charging 

fees by police officers when granting bail or bond in criminal cases, in cases of recognizance or 

personal appearance in court.
117

 

3.2.4 Prevention of Terrorism Act
118

 

The prevention of Terrorism Act is an Act of Parliament which was enacted to detect and prevent 

the occurrence of terrorist activities. The Act provides for release of a person on execution of a 

bond for a reasonable sum by a police officer before the expiry of twenty four hours.
119

 This 

provision expressly requires that the sum executed as a bond be reasonable. This Act provides 

that were a police officer detains a person for a period exceeding 24 hours, the police officer has 

to produce the suspect in court where the suspect may be released unconditionally or upon 

imposing such conditions as the court deems necessary.
120

 This Act also provides for the 

execution of a bond for a reasonable amount which the court may deem appropriate or the 

provision of one or more suitable securities for the bond for purposes of ensuring the attendance 

of a suspect.
121

  

There are however circumstances where the accused persons right to bail or bond may be limited 

under the Prevention of Terrorism Act. This Act makes provision for limitation of the right to 
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bail to ensure proper investigation of the terrorist act, proper detection and prevention of the 

terrorist act and to ensure that the accused person is enjoying his rights does not hinder the 

enjoyment of rights of other persons.
122

  

The practice is the investigating officer in most cases swears an affidavit or avails documents to 

support one or more of the compelling reasons raised by the prosecution in order to convince the 

court why the accused person should be denied bail. In Republic v Mahadi Swaleh Mahadi
123

 the 

investigating officer swore an affidavit deponing to the fact that the accused had carried out 

several terrorist attacks in Lamu and therefore national security required that he be detained 

pending hearing and determination of the suit. The court proceeded to deny the accused bail. 

Similarly in R v Hassan Mahati Omar
124

 the affidavit sworn by the investigating officer 

disclosed that there were documents indicating that the grenades launched in terrorist attacks was 

the possession of the accused person who if released on bail was likely to interfere with the 

prosecution witnesses. The court proceeded to deny the accused bail. 

3.2.5 The Children Act
125

 

The Children Act was enacted to make provisions relating to the care and protection of children. 

The courts and other institutions both private and public are required to act in the best interest of 

the child.
126

 The Children Act provides for the grant of bail where the offender is a child.
127

 The 

Child Offender Rules provides that in instances where the arrested person is under the age of 
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eighteen, a recognizance should be entered by the parent or guardian of the minor or other 

persons deemed responsible, for a certain sum, in order to have the minor released.
128

 This is 

however subject to limitations in that bail will not be granted to a child unless the charge is for 

murder, manslaughter or any other serious crime, where it is in the interest of the minor to keep 

them away from associating with persons deemed undesirable or unless the release of the minor 

is likely to interfere with effective administration of justice.
129

 

Section 146 of this Act provides that the provisions under the CPC in respect to bonds for good 

behavior and enforcement also apply to the bond provisions under the Children Act. This Act 

further provide that where a child is accused and arraigned in court, the child may be released on 

bail upon fixing conditions which the court will deem necessary. Where the court declines to 

grant bail, it should inform the child that he has a right to apply for bail in the High Court.
130

 

Where the court is of the opinion that the child offender should not be granted bail, the court may 

order him to be remanded in custody and where the child offender is remanded it should be in a 

children’s remand home.
131

 The Act requires the case involving the child offender to be heard 

within 3 months from the date when plea is taken and if the case is not completed within the 

stipulated period, then the case should be dismissed and the minor should not be subjected to 

trial again in respect to the same offence. This Act is also keen to protect the child’s rights by 

providing that in instances where the matter involves a child, whose case is heard before a court 
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which is higher in rank than the children’s court, the child should not be remanded for a period 

longer than 6 months where thereafter the child should be released on bail.
132

 

Rule 5 of the Child Offender Rules
133

 requires the Police officers to release accused persons who 

are children and vulnerable persons upon issuance of collateral by a parent or guardian for such 

an amount that the police officer is of the opinion is reasonable to ensure court attendance. If the 

detention cannot be avoided, the police officer should ensure that the child is not detained 

together with adult accused persons.
134

 Further, the rules require the court to consider other 

alternatives to holding accused person who are minors or persons requiring special needs in 

custody such as issuing directions for close supervision by a person deemed fit by the court.
135

 

3.2.6 The Penal Code.
136

 

The Penal Code was established to provide a code of criminal law. The Penal Code provides for 

bail or bond in that an accused person detained on a warrant will be arraigned in court 

immediately where the court may choose to remand the accused pending hearing or grant him 

bail with a satisfactory surety to guarantee his future attendance in court when required.
137

  

3.2.7 Bail and Bond Policy Guidelines 

The Bail and Bond Policy Guidelines are not binding but provide the framework within which 

discretion in granting bail by the courts is to be exercised. The policy guidelines seek to guide 

the police and the courts in bail decision making while balancing the right of the accused person 
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with that of the public which includes the victims of crime. The guidelines also seek to 

streamline and address discrepancy that currently exist in decisions pertaining to grant of bail 

and ensure bail is administered fairly.
138

 

Policy directives in respect to police officers granting bail provide that the bail granted at the 

police station should be such that it will secure the attendance of the accused and the cash bail 

should be reasonable. The policy directives further provide that bail hearings should be 

conducted where the prosecution ought to satisfy the court that one or more of the compelling 

reasons exist to justify denial of bail. The guidelines provide that the courts should request for 

bail reports where the court is of the opinion that more information is required to make a fair bail 

decision.
139

 The guidelines advocate for reasonable bail and bond terms being granted by the 

police and the courts. In addition to title deeds and motor vehicle log books, the policy guidelines 

provide that pay slips, bank drafts and insurance bonds may be used as security documents.
140

 

Courts in Kenya have constantly made reference to the Bail and Bond Policy Guidelines. In R v 

Boniface Mutwiri Cheme,
141

 the judge stated that, ‘the Bail and Bond Policy Guidelines now call 

for the court to balance the rights of the accused person and the rights of the victims of crime and 

the society at large and to grant bond terms which are reasonable in  the circumstances of each 

case’. Similarly in Hassan Abdul Hafedh Zubeidi, Ali Bashir Sheikh and Prof. Wilson Hassan 

Nandwa v Republic,
142

 the judge noted that, ‘the guidelines were developed to give guidance in 

making decisions on bail in line with the Constitutional provisions’. Although the bail and bond 
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policy guidelines in Kenya provide for the  rules which the judges and judicial officers and the 

police should use as a guide in granting bail, the rules do not expressly provide for the amount of 

bail that should be granted. They further do not provide for what amounts to reasonable bail or 

bond. Law as integrity in applying the principles of justice, fairness and procedural due process 

seek to have each accused persons situation made fair and just according to the same standards. 

This therefore means that in the award of bail principles of justice, fairness and procedural due 

process should be applied to ensure accused persons are placed on the same pedestal when bail is 

granted and should not be a notion that only economically advantaged accused persons can 

benefit from pretrial liberty.  

3.3 Institutions involved in the grant of bail or bond. 

The judges, judicial officers and police officers have discretion to determine whether or not to 

grant bail. The state interest on pretrial detention is to ensure public safety from the point where the 

accused is arrested to his trial, preserve the integrity of the criminal justice system, the safety of the 

witnesses, victims and ensure that crime once proved is punished.143 The primary consideration by 

the court and the police officers in granting bail is whether the accused person will avail himself 

in court when required.  Further, that the accused will not make attempts to obstruct justice by 

interfere with witnesses who will testify on behalf of the state or any evidence to be produced in 

Court. Once satisfied, the police officer or the court determines the bail or bond terms to secure 

his or her release. 

 

3.3.1 The Police. 
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The Constitution, CPC and The National Police Service Act empower police officers to grant bail 

and bond. The CPC for example provides that the officer or court may release an accused person 

on execution of a bond instead of bail.
144

 Further, the CPC provides for release of an accused 

person by the court or the police officer on bail terms that they deem fit or reasonable.
145

 The 

Police Act prohibits attaching any fee to the grant of bail.
146

 

Once a suspect is arrested, he or she is initially taken to the Police Station where he or she is kept 

in a cell. Depending on the nature of the offence the suspect can be released on bail or held in 

custody to be arraigned in Court. The Constitution provides that an accused person should be 

arraigned in court to answer to charges made against him as soon as reasonably possible but it 

should be within 24 hours after being arrested.
147

  

 

The practice is where accused persons are charged with minor offences they are granted bail 

unless there is the likelihood of the accused failing to appear in court. The accused person is 

therefore required to deposits a certain sum of money with the Police and a receipt is issued. 

After conclusion of the case, the amount paid as bail is refunded. However, there are instances 

where the accused persons are charged with petty offences such as petty theft and they are not 

released on bail by the police for fear of absconding.
148

 The accused thereafter has to await trial 

while in custody. For offences classified as serious such as murder or robber with violence, the 

police officers do not grant bail and the accused has to await arraignment in Court. This is 
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mainly due to the seriousness of the offence coupled with the likelihood of absconding. The 

Police are reluctant to release suspect on bail if the alleged offence has an impact on the 

community such as murder. The suspect is therefore held in custody for his own protection. In 

Republic v Gilbert Kipkorir Koech149
  the pre bail report revealed that release of the accused 

charged with murder on bond was not favorable because of the likelihood of retaliation by 

members of the public. 

 

Where an accused is released on bail at the police station and is arraigned in Court, the Court 

may either maintain the bail granted at the police station or the amount may be enhanced or 

reduced. An accused person may also be released on free bond. The accused is therefore released 

on his own recognizance provided that the suspect avails a surety. In Leonard Archibala 

Muyonga v Republic
150

 the accused was released on his execution of a free bond of Kshs 

300,000/=. Similarly in JMK and 9 others v R
151

 the court made reference to AMK and MK 

where the court granted free bond to accused persons who were sixteen years old noting that the 

Constitution required favorable treatment of children. 

 

3.3.2 Courts. 

The Constitution and the CPC empowers the courts to grant an accused person bail or release him 

on the execution of a bond with or without sureties.
152

 The Constitution guarantees the accused 

persons right to bail and bond unless there are compelling reasons for the bail or bond to be 
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denied.
153

 The Constitution, further in its mandatory terms requires that where an accused person 

is charged with an offence which is punishable by imposition of a fine only or imprisonment 

whose term does not exceed 6 months then he should not be detained.
154

 

The grant of bail is hinged on the accused person’s presumption of innocence until the contrary 

is proved as the case is yet to be heard and the veracity of the evidence tested. Bail is thus 

granted as a condition to motivate the accused to turn up in court whenever required to do so. In 

Republic v Godfrey Madewa and 6 others,
155

 the court made reference to the case of Nganga v 

Republic,
156

 where the court stated that the main objective of bail is to secure the accused 

persons future attendance in court to answer to the charges made against him at a specific time. 

The primary consideration remains whether or not the accused will attend trial if released on bail 

in making the bail decision. The courts are therefore tasked to determine whether or not to grnt 

bail, determine the amount to grant as bail and also attach suitable conditions where bail is 

granted if need be to ensure the accused future turnout in court.
157

 The practice is that an accused 

person is arraigned in Court and a charge sheet is read where he accepts or denies having 

committed the offence. The Court then has to make a decision whether the accused will be 

granted or denied bail. 

 

Of paramount importance is whether the accused will voluntarily avail himself in court when 

required to do so. If the Court is satisfied that the accused will turn up, he is then released on 
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terms set by the Court.
158

 The burden of proof is normally on the prosecution to show why the 

accused person should not be released on bail. In R v Fredrick Ole Leilman and 4 others
159

 the 

advocate acting for the interested party made reference to the Bail and Bond Policy Guidelines 

urging court to evaluate the presence of compelling reasons based on the criterion set out. The 

court noted that it has a duty to balance the accused person’s right to liberty and at the same time 

take into account the public interest thus balancing the rights of an accused person and the 

interest of justice.  

 

The court is therefore tasked to determine whether the prosecution has substantiated one or more 

of the compelling reasons why the accused person should be remanded pending trial. In R v 

Abraham Irungu Mwangi
160

 the court stated that, ‘what amounts to compelling reasons must be 

clearly stated, properly described and explained’. However where the compelling reason is based 

on belief there has to be justification or a basis for the belief and should not be a mere allegation. 

In R v Jakton Mayende
161

 the court stated that compelling reasons are, ‘reasons that are forceful 

and convincing in such a magnitude as to make the court to strongly believe that the accused 

person should be kept in custody as opposed to being released on bail’. Similarly in R v Kokonya 

Muhssin
162

 the court adopted the meaning of the phrase compelling reasons as stated in R v 

Jakton Mayende. 
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In determining whether to release a suspect on bail or not, the Court takes into account the 

factors such as how serious the offence committed is which may influence the accused decisions 

to abscond. In R v Danson Mgunya and Another
163

 the accused persons a chief and an 

administrative police officer were both charged with the offence of murder. They had however 

continued working uninterrupted for two and a half years from the time of commitment of the 

offence and their arrest. The court in granting bail noted that there was no attempt by the accused 

persons to move away from court’s jurisdiction from the time of commission of the offence and 

their arrest. Similarly in R v David Ochieng Ajwang alias Dudi and 11 others
164

 the court noted 

that self-preservation of an accused person may occur where the accused ensures that ‘critical 

evidence is suppressed forever or the applicant himself takes flight’. In R v Fredrick Ole Leilman 

and 4 others
165

 the 1
st
 and 2

nd
 deceased were leaving court after the hearing of the case involving 

the 2
nd

 deceased and the 1
st
 accused. The court noted that it appeared that the attack on the 

deceased was intended to interfere with the trial before the court. The court therefore declined 

the application for bail on the ground that there was the likelihood of interference with witnesses 

by the accused persons. 

 

The Court also considers whether the release of an accused would be a danger to the society and 

whether it would be in the interest of the accused to remain in custody pending hearing for his 

own protection. Depending on the circumstances of each case, the Court also determines whether 

to release the accused on bail subject to conditions such as reporting to the Officer Commanding 
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Station in the jurisdiction or the area chief where the offence was allegedly committed.
166

 In 

Republic v Richard David Alden
167

 the accused was required to report to the Officer 

Commanding Station Karen or to provide a convenient station to report to. Similarly in Republic 

v Diana Salim Suleiman
168

 the accused was required to attend to the investigating officer every 7 

days. In Republic v Nzaro Chai Karisa and 3 others
169

 the accused was placed under the 

supervision of the chief until the case was heard and determined by the court. The Court may 

also require the accused to provide one or two sureties for a certain sum. If the accused fails to 

attend Court the sum guaranteed by the surety is forfeited. 

 

Article 22(1) of the Constitution creates a window for persons to institute court proceedings in 

instances where there is likelihood of infringement of his rights. The Court can therefore grant 

‘anticipatory bail’ that is bail granted before a person is arrested when he is able to persuade the 

Court that his liberty is at stake. The apprehension must however, be real and not speculative.
170

 

 

Police Officers may require to hold the accused for a number of days on the basis that 

investigations have not been concluded. Thereafter the accused can be released on bail if there is 

no compelling reason to keep him or her in custody. In Ali Mcheni Ali v R
171

 the trial court 

declined to grant the accused bail on the strength of an affidavit sworn by the police to allow 

further investigations. The court made orders to the effect that the accused person should be held 
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in custody indefinitely. On review, the high court noted that the prosecution had not 

demonstrated any compelling reason and proceeded to grant bail to the applicant. 

 

Where the prosecution is able to prove on a balance of probability that the accused once released 

is unlikely to appear on future dates, the accused may be detained. The accused for example will 

not be released on bail if it is shown that he has not honoured bail terms on previous occasions. 

This however must be proved and should not be a mere allegation. In R v Beth Wanjiru 

Mwarangu
172

 the accused had absconded from trial and was in hiding for twenty years. The court 

declined to grant bail on the ground that there was likelihood that the accused would not attend 

court if granted bail. Similarly in R v Beth Wanjiru Mwarangu
173

, the court made reference to 

Nganga v R
174

 where in deciding an application for bail, the court stated that the accused had 

failed to adhere to bail terms on previous occasion which in itself was a good ground for refusal 

by the court to grant bail. 

3.4 Conclusion 

Although the courts and the police officers grant bail and bond whether in court or at the police 

station, where no compelling reasons are proved by the prosecution, the accused persons are in 

many instances not able to furnish the amount thus leading to pre-trial detention. At this juncture 

where the court grants bail, it is satisfied that the accused is not a flight risk, is not likely to 

interfere with witnesses and is not a threat to the society. What is left is to attach a condition 

which is intended to motivate the accused person to appear in court on a future date. It is not 
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meant to be a punishment for being accused of having committed an offence. Inability to meet the 

bail and bond terms leads to pre-trial detention and also defeats realization of the accused 

Constitutional right to liberty. 
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CHAPTER FOUR: 

REALIZATION OF THE RIGHT TO LIBERTY IN KENYA 

4.0 Introduction 

The concept of bail emerged during the Middle Ages in England. It was more emancipatory as 

opposed to a mechanism of locking people up.
175

 In 1689, the English Bill of Rights declared 

that, excessive bail shall not be required nor excessive fines imposed.
176

 Its aim was to outlaw 

widespread pre-trial detentions by setting deliberately unaffordable bail. In light of its historical 

meaning, bail represents a set of conditions to secure an accused persons future appearance in 

court.
177

A century later, the Eight Amendment to the United States Constitution adopted the 

same language word for word that, “excessive Bail shall not be required nor excessive fines 

imposed, nor cruel and unusual punishment inflicted”.
178

  

 

In Kenya, the Constitution makes provision for the release of an accused person on bond or bail 

subject to reasonable conditions.
179

 Similarly, the Criminal Procedure Code provides that bail 

should not be excessive.
180

 The Constitution and the Criminal Procedure Code require that the 
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chosen means of securing the accused persons future attendance should not be more burdensome 

than necessary. 

 

The cornerstone of the criminal justice system is that no accused person should be subjected to 

any form of punishment. Accused persons have the right to liberty. This may however be limited, 

but even then, it has to be within the framework of the law. Pre-trail detentions when the case is 

yet to be heard therefore, in principle, goes against this rule.
181

 This chapter examines the right to 

liberty in Kenya. It further examines the extent to which the right has been protected and violated 

in Kenya. 

4.1 Realization of the right to liberty in Kenya 

The drafters of the 2010 Constitution understood the importance of the right to liberty hence 

providing that an accused person should be granted bail unless compelling reasons exist which 

may fetter the right. In the wake of the promulgation of the Constitution, 2010 the courts in 

Kenya have sought to protect the right to liberty in view of its importance. As correctly stated in 

Republic v Danson Mgunya and Another,
182

 ‘Liberty is precious and no one’s liberty should be 

denied without lawful reasons and in accordance with the law. Liberty should not be taken for 

granted…’ Similarly, the Supreme Court in United States has ruled that Liberty is the norm and 
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detention prior to an accused person undergoing trial should be exercised carefully in limited 

exceptional cases.
183

 

Granting of bail entails balancing of rights in considering the rights of an accused person who is 

presumed innocent upon arrest and the public interest on the other. In Republic v Daniel Ndegwa 

Wachira
184

 the court in its judgment noted that the court is tasked to try and strike a balance 

between creating a tie to the jurisdiction and an accused person’s right to freedom from 

unnecessary pretrial detention before his conviction while bearing in mind the circumstances 

surrounding each case. The court further held that the rights of the accused and the public good 

should be kept in mind when determining bail applications. 

 

In theory, during bail hearing the court should tailor the bail amount to the accused’s financial 

status setting it only as high as reasonably necessary to ensure that the accused will return to 

Court.
185

 An amount that would act as an incentive for an accused who lives on Kshs. 10,000/= a 

month is not the same as one who lives off Kshs. 100,000/= a month. In practice however, courts 

lack the time or even the inclination to determine the bail amounts individually. The whole affair 

is normally a rushed process taking only a few minutes. Revisiting the interviews carried out 

during the field survey, one Respondent (D) earning an income of Kshs. 500/= per day from 

selling vegetables was granted Kshs. 50,000/= as bail or bond of Kshs. 100,000/=. Although she 

was of the opinion that the bail terms granted were reasonable considering the bail terms granted 
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to other accused persons who had committed similar offences, she was still in custody for one 

year and two months unable to raise the bail amount.
186

 

 

In Kenya, the Bail system is primarily money based where by the court awards the bail amount 

based on the seriousness of the offence and accused person’s ability to pay is totally ignored.
187

 

The courts almost invariably require the accused persons to deposit some form of collateral in 

order to act as an incentive for their future return in Court. The bail is set in the form of cash or 

secured bond.
188

 When the bail amount as granted by the court is high, the accused person is 

unable to meet the bail terms and thus has to await trial in jail. 

4.2 The extent to which right to liberty in Kenya is protected. 

The courts in Kenya have discretion to grant or refuse bail provided that the discretion is 

exercised judicially. The Constitution guarantees every accused person the right to be presumed 

innocent until the contrary is proven. The main and primary consideration in the court exercising 

its discretion to grant or deny bail is whether the accused will voluntarily and readily attend trial 

and that he will not abscond.
189

 In exercising their discretion to award or deny bail, courts not 

only consider the provisions of the Constitution, legislation in Kenya pertaining to bail and the 

Bail and Bond Policy Guidelines but also pertinent laws from other common law jurisdictions 

such as Bail Act of England
190

 and Section 60(4) of the Criminal Procedure Code of South 
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Africa.
191

 Jurisprudence from other jurisdiction is however, only persuasive and not binding on 

the courts. In the wake of the promulgation of the 2010 Constitution, the courts have sought to 

protect the accused constitutional right to liberty while at the same time seeking to protect the 

interests of the society. The prosecution has thus been tasked to show the existence of one or 

more compelling reasons which upon consideration, the accused ought not to be released on bail. 

Courts have been quick to state that mere listing of compelling reasons by the prosecution is not 

enough.
192

 The compelling reasons have to be clearly outlined and explained to persuade the 

court. 

 

For example where the accused is charged with capital offences such as murder and robbery with 

violence which offences carry the mandatory death sentence, the prosecution has been quick to 

state that since the accused has been furnished with witness statements and is well aware of who 

is to testify then there is likelihood of interference with witnesses. Further, the prosecution has 

often argued that because the offence committed by the accused is serious, he or she is likely to 

abscond when released on bail.
193

 

 

In a bid to protect accused persons right to liberty, the courts have required the prosecution to 

prove one or more of the compelling reasons. For example in Republic v Peter Muia Mawia
194

 

the court held as follows; 
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The grant of the witness statements pursuant to the Constitutional right cannot in my 

view be used as a ground to deny bail by suggesting likely interference with witnesses 

because the accused now knows who the persons to testify against him are. If the supply 

of witness statements were coupled with a likelihood as a result, to interfere with the 

witness were accepted as a compelling criteria for refusal of bail, no accused person who 

had taken his Constitutional benefit to the prosecution’s evidence would ever make 

bail…For the ground of likelihood to interfere with witnesses to amount to a compelling 

reason, there must be such evidence to support a real likelihood of interference in the 

nature of relationship or circumstances between the accused and the said witness as 

would indicate possibility of that accused exerting influence, direction or control over the 

said witnesses so as to demonstrate a real danger of interference and thereby affect the 

DPP’s capability to successfully prosecute the offence charged. 

 

This decision resonates with Dworkin’s theory of law as integrity where in the right answer 

thesis he argues that in every case that comes before the judge, he has to seek to find the right 

answer befitting the case before him. In this case, the question arising is whether to grant bail to 

an accused person bearing in mind that the witness statements have been furnished and he is well 

aware of who is intended to testify against him. In seeking to find the right answer, the judge 

considers the grant of witness statements as a Constitutional right on the one hand and the 

accused right to bail and the states duty to protect the integrity of the criminal justice system on 

the other hand. Bearing in mind that the Constitution provides for the right of every accused 

person to have access to any evidence or statements that are intended to be used against him, this 
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therefore cannot be used as a ground to justify the denial of bail as correctly held in the above 

cited decision. 

 

In Republic v Francis Kirima Mikunyua
195

 the Judge noted that the Constitution provides for bail 

in all offences including capital offences which would include serious offences such as murder. 

The learned judge was therefore of the opinion that mere seriousness of the offence and severity 

of sentence will not suffice as compelling reasons. There has to be something more in relation to 

the two factors that make the accused flight risk more likely. 

 

In Republic v Peter Muia Mawia
196

 the accused, a 21 year old was accused of murder.
197

 In an 

application for bail, the court noted that no evidence had been adduced to show that there was 

likelihood of intereference with witnesses by the accused person. The court further took note of 

the fact that there was no evidence that the accused person had previously failed to adhere to the 

bail terms or that there was need for him to be held in custody for his own protection. The court 

therefore ordered the accused to execute a bond to attend court for his trial, secure two sureties in 

the sum of Kshs. 500,000/= and to make no contact whatsoever either personally or in proxy 

with the witnesses. The court thus took into consideration that the accused was 21 years old 

having finished high school and awaiting admission at the university hence no cash bail was 

required. This bail decision also resonates with Dworkin’s theory of law as integrity which 

requires the judge to look at every accused person individually taking into account the special 

circumstances that are unique before making the bail decision. The court took into account that 
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the accused person had finished high school and therefore having no source of income capable of 

being deposited as cash bail.  

 

In R v Daniel Ndegwa accused was charged with murder.
198

 One of the compelling reasons 

adduced by the prosecution to deny the accused bail was that the accused may be hurt by the 

public who may be inclined to revenge because of the nature of offence committed. The Judge 

stated as follows,  

Allegations are premised on mere apprehension and no cogent proof has been offered. 

The alleged act of burning the accused house illegal as it may have been a reaction by the 

public acting at the heat of the moment and ought not to be a ground to justify continual 

incarceration of the accused against his constitutional right to be granted bail. 

 

 The accused person was released on a bond of Kshs 300,000/= plus one surety of Kshs 

500,000/= or cash bail of Kshs 250,000/= and one surety of Kshs 500,000/=. The accused was 

further required to attend to the Deputy Registrar once every month. 

 

From the above court decisions, it is clear that the courts have required the prosecution to adduce 

evidence in support of one or more of the compelling reasons in a bid to ensure that the accused 

person’s right to bail is not unreasonably denied. This has therefore been a positive step in 

ensuring that the accused person’s right to bail is protected. 
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In the field survey carried out one of the Respondents a Magistrate from Kibera Law courts 

stated that Magistrates in Kibera have taken measures to visit prisons and review bond and bail 

terms where the terms granted are excessive. They go a step further to ask accused persons why 

they are in custody despite reduced bail terms. The Respondent also stated that attempts are 

made to expedite cases for accused persons who have been in custody for too long.
199

 These 

steps taken by the courts for example in Kibera are positive steps towards ensuring that accused 

persons are not subjected to pretrial detention because of their inability to meet the bail terms.  

 

In essence the prosecution is requirement by the court to substantiate one or more of the 

compelling reasons existing before award or denial of bail. This is a positive step towards 

ensuring that accused persons right to liberty is not unnecessarily limited. Human rights call for 

equal treatment of accused persons without discrimination or differentiation. It requires the 

judges and judicial officer to accord the same treatment to all accused persons. Law and integrity 

calls for equal treatment of accused persons based on the same standards taking into account 

every accused person’s individual circumstances that make his case or situation different before 

a bail decision can be made by the judges and judicial officer. 

4.3 The extent in which right to liberty has been undermined in Kenya 

The term ‘reasonable conditions’ as enshrined under Article 49(1)(h) of the Constitution are not 

defined. The Bail and Bond Policy Guidelines also do not define what amounts to reasonable 

                                                           
199

 Interview with the Magistrate (Kibera Law Courts, Nairobi 11 November 2016). 



 
 

69 
 

conditions. The Criminal Procedure Code provides that the bail terms should not be excessive.
200

 

What is reasonable or not excessive is therefore left to the discretion of the court.  

 

The Kenyan courts have sought to uphold the accused Constitutional right to liberty where no 

compelling reasons exist to fetter the right. However, the challenge has been determining what 

form of security is sufficient to guarantee the accused persons future appearance in court. The 

focus has been a monetary bail system where the accused in most instances is required to deposit 

cash bail or surety bonds
201

 or security bonds
202

 all quantified in monetary terms. In such a 

monetary bail system, the accused economic status is the distinguishing factor determining those 

who are able to meet the bail terms and those who await trial in jail. 

 

Sureties enter into an agreement with the court such that in the event that an accused person fails 

to appear in court, a certain sum of money is forfeited. First, the Court has to determine the 

suitability of the surety in terms of knowing where the accused resides for tracing purposes in 

case he absconds. In addition, the surety must sign the documents binding themselves to have a 

certain sum of money forfeited should the accused abscond. The Court also reserves the power to 

reject a surety. 

 

In essence the surety has to be a person financially capable of depositing the surety bond amount 

should the accused fail to appear in Court. Persons standing as sureties are normally the accused 
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person’s family members or friends. Inability to meet the financial burden is another 

disqualifying factor in gaining pre-trial liberty. However, due to the financial burden, many 

people do not want to stand surety and take the risk. Finding someone to stand surety proves 

difficult since the accused’s family, relatives and friends in most instances are not better placed 

financially as is the accused. Sometimes, though willing and ready to stand as surety they cannot 

qualify on monetary grounds. In the field survey carried out, 90% of the respondents indicated 

that the relatives were not able to assist due to financial constraints and even were financially 

able, they were not willing to stand as surety.
203

 

 

Security Bonds on the other hand require the accused to furnish title documents or logbooks. The 

security documents have to undergo verification process for authenticity purposes. Thereafter the 

security is valued to determine whether it is of the value alleged and whether it is sufficient for 

the security bond. In the field survey carried out, 90% of the respondents indicated that they have 

no title deed or log book to give as security.
204

  

 

A car or a title document though highly desirable remains a luxury far within the reach of many 

accused persons. The accused family and friends also struggle to meet their basic needs and 

therefore a car or title document is out of reach. Indigent accused persons if required to furnish 

security bonds are therefore unable to. Respondent G who was interviewed in the field study 

                                                           
203

 Interview with accused persons (Milimani, Nairobi 4 October 2016 and 5 October 2016). 
204

 Interview with accused persons (Milimani, Nairobi 4 October 2016 and 5 October 2016). 



 
 

71 
 

indicated that a friend had asked for Kshs 20,000/= to give his log book as security. Respondent 

G paid the money but his friend disappeared with the money and no log book was availed.
205

 

 

The presence of cash bail, surety bond or security bonds valued in monetary terms means that 

accused persons with means are able to secure pre-trial release while indigent accused persons 

have to await trial in jail. For example a lawyer charged with stealing Kshs 10 million from 

Barclays Bank was released on a cash bail of Kshs 200,000/= by a Nairobi court.
206

 On the other 

hand, in the field study carried out, Respondent K was charged with fraudulently obtaining Kshs 

1 million and was granted bail of Kshs 300,000/= and bond of Kshs 1 million.
207

 Unable to meet 

the bail terms the respondent awaits trial in jail. In a country where people struggle to find and 

keep employment living paycheck to paycheck to meet their family needs, money to pay as bail 

or bond may not be available. 

 

Further, in the field survey carried out of the ten respondents interviewed only 10% were of the 

opinion that the bail granted was reasonable although unable to raise the bail amount or post the 

bond granted. 90% of the respondents were of the opinion that the bail granted was too high and 

therefore not reasonable.
208

 Analysis of the research instruments issued to the probation officers 

revealed that 66% opined that bail terms granted by the courts were excessive considering the 

social status and background of the accused persons.
209

 Although the prosecution counsels 

interviewed on the other hand opined that bail granted by the court was not excessive, they cited 
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corruption as one of the major challenges undermining the right to bail and bond in Kenya.
210

 

The advocates interviewed opined that bail granted by the court in most instances is excessive 

and accused persons are therefore forced to seek review of the bail and bond terms which may or 

may not be reduced.
211

 

 

The amount set as bail is determined arbitrarily with little or no regard to the accused person’s 

financial ability to meet the bail terms. Consequently, the accused persons without assets cannot 

obtain bail. The money bail and the high pre-trial detention rates therefore impose high burdens 

on the accused family’s society. In a country like Kenya where approximately 46% of the 

population lives below the poverty line, the reality is that at least a large number of people, if 

arrested, would have difficulties posting bail.
212

 For people struggling to buy food or meet their 

monthly rent obligations, bail of Kshs. 100,000/= or even Kshs. 50,000/= can be impossible to 

provide just as one of Kshs. 1,000,000/=. The survey interviews carried out also disclosed that 

although some respondents had their bail reviewed to as low as Kshs. 100,000/= based on the 

accused monthly earning and taking into account that a majority of the accused persons had 

minors depending on them, the sum remained to be substantially high and unable to meet the bail 

terms they have to await trial in jail.
213

 

 

Although pre-trial detention may be suitable for accused persons charged with violent crimes, 

accused charged with low level offenses such as petty theft, sending them to jail for lack of bail 

                                                           
210

 Interview with Prosecution Counsels (Milimani, Nairobi 17 October 2016). 
211

 Interview with Defence Advocates (Nairobi, 6 October 2016). 
212

 UNICEF ‘Overview-Kenya at a glance’ (2009) <http://www.unicef.org/kenya/overview_4616.html> accessed 22 

November 2016. 
213

 Interview with accused persons (K) (Milimani, Nairobi 4 October 2016). 

http://www.unicef.org/kenya/overview_4616.html


 
 

73 
 

money cannot be equated with basic understanding of the principles of justice and fairness.
214

 

Further, Article 49(2) of the Constitution expressly states that where offences committed attract 

punishment by imposition of fines only or imprisonment term that does not exceeding 6 months, 

the accused person should not be remanded in custody. In Kenya, persons charged with having 

committed offences within the brackets of Article 49(2) are still held in custody if bail is set and 

the accused person is unable to meet the bail terms. 

 

In Kenya, in some instances, the bail system assumes accused persons are guilty thereby 

deferring the presumption of innocence. The bail or bond amounts are thus set to keep accused 

persons in custody, not as a guarantee for future court attendance. Sometimes the courts set bail 

or bond terms at high amounts for the fear of being seen as soft on crime by the public to the 

detriment of the accused persons. Conditions for grant of bail are therefore greater than 

reasonably necessary to ensure that the accused person attends court.
215

 

 

Lessons can be learnt from other jurisdictions on modes of securing of bonds.  For instance, the 

New York Criminal Procedure Law
216

 provides for partially secured appearance bond and 

partially secured surety bond. In case of partially secured appearance bond, the bond is secured 

by deposit of money that does not exceed 10% of the total amount of bond the accused person is 

supposed to pay.
217

 The accused person therefore enters into an agreement to pay the whole 
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amount of the bond in the event that he fails to appear during the trial. In case of a partially 

secured surety bond, the bond is secured by a deposit of money that does not exceed 10% of the 

total amount to be deposited as bond.
218

 This is normally paid by the accused person’s relatives, 

family or friends who enter into an agreement with the court to be responsible for the payment of 

the whole bond amount in the event that the accused person fails to attend court when required.  

In case of all offences the court has discretion to direct in which form bail will be deposited and 

may further direct different amounts varying with the form. The court normally conducts an 

inquiry in order to determine the reliability of the person depositing bail, the value and whether 

the security deposited is sufficient.
219

 

Although the courts do give reasons why bail was granted or declined, the Bail and Bond Policy 

Guidelines require that the courts give reasons for denying accused person bail and reasons for 

attaching conditions before granting bail.
220

 In practice, although courts give reasons for denying 

or granting bail they do not give reasons why bail was granted this much. The result is that the 

amounts granted as bail or bond in a given case is determined arbitrarily with little or no regard 

to the accused’s financial ability to meet the bail terms. 

 

Courts also can and do make profoundly different bail and bond terms for accused persons 

charged with the same offence. One court may set bail at Kshs. 10,000/= and another at Kshs. 

40,000/=. For example, in the field survey carried out respondents D and E were charged with 
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murder. Respondent D was granted bail of Kshs 50,000/= and bond of Kshs 100,000/= while 

Respondent E was granted bail of 1 million and surety bond of the same amount noting that both 

Respondents are not persons of means.
221

 

 

Bail terms imposed are not supposed to be prohibitive but are supposed to act as an incentive to 

ensure that the accused person voluntarily avails himself in court. Although the courts in Kenya 

seek to protect the accused right to liberty, the court in awarding bail often quantified in 

monetary terms do not have regard to the accused financial status. 

 

In Hassan Mahati Omar and Fardosa Mohamed Abdi v R
222

 the accused persons were denied 

bail in the trial court
223

 on grounds that theprevailing state of security required accused persons 

to be held in custody pending trail.  The 2
nd

 applicant had not been charged with any offence on 

previous occasions and was thus released on bail. The 1
st
 applicant on the other hand had been 

charged on prior occasions on terrorism related wrongs. Though acquitted on the previous 

charges, the court proceeded to deny bail and grant bond to the 2
nd

 applicant of Kshs 1,000,000/= 

and one surety of the same amount. 

 

Likewise in Job Kenyanya Musoni v Republic
224

, the accused was charged with the offence of 

Robbery with Violence
225

 and breaking into a building and committing a felony,
226

 the court, 
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having found that the prosecution had failed to discharge its burden of proving compelling 

reasons, proceeded to grant cash bail of Kshs 1,000,000/= together with one surety of Kshs 

2,000,000/=. 

 

In the above cases, although the court granted bail, no regard was had to the accused financial 

status or accused person’s ability to pay. Whereas a person who is gainfully employed or carries 

out profitable business may be able to raise the amount with ease, accused persons who may not 

have permanent employment will find the amount impossible to raise. Finding someone to stand 

as surety for the sum of Kshs 1 million or 2 million may also be difficult as many people do not 

want to stand as surety because of the risk involved.  

In Cosmas Mututa Muvia v Republic,
227

 the accused was charged with murder.
228

 The accused 

applied for bail and there being no compelling reason to deny him bail, he was granted bail in the 

sum of Kshs 150,000/= with a surety of similar amount. The learned judge considered an 

affidavit sworn by the accused who deponed that he is employed as a shamba boy (grounds man) 

earning Kshs 6,000/= per month, the sole bread winner and had two minor children. Although 

the sum of Kshs 150,000/= as bail is reasonable on the face of it, the accused earning Kshs 

6,000/= a month would mean that to raise the bail amount he would have to work for 25 months. 

Unable to raise the bail amount, the consequence is pre-trial detention. 
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In the survey carried out, respondent A was denied bail on grounds that there was likelihood that 

she would threaten witnesses. However, at the time of conducting the interview 35 out of 45 

witnesses had already testified the respondent having been in custody for 2 years. 

 

The Bail and Bond Policy Guidelines seek to guide the courts in bail and bond decision making 

while balancing the right of the accused person with that of the public which includes the victims 

of crime.. In the survey carried out, the two judicial officers interviewed stated that they do 

individually make reference to the Bail and Bond Policy Guidelines in making bail decisions. 

Two out of the three prosecutors interviewed however disclosed that courts rarely make 

reference to the Policy Guidelines. One of the prosecutor interviewed revealed that some judicial 

officers and even defence advocates were not very familiar with the provisions of the Guidelines 

alluding to lack of proper dissemination and sensitization of the Guidelines. 
229

 This therefore 

offers some explanation as why the impact of the Guidelines has not been optimal in guiding the 

courts in making bail decisions.   

 

The Bail and Bond policy Guidelines propose the preparation of pre bail reports to guide the 

court in granting bail and bond. Although advocating for pre bail reports to guide the court, only 

few cases are being referred for preparation of the report. The total number of probation officers 

is few compared to the number of accused persons. In instances where cases are referred for 

preparation of the pre bail report there is delay in submitting the report resulting to accused 
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persons remaining in custody. In other instances the court’s decision on bail and bond is 

dependent on the seriousness of the offence.  

 

In the field study carried out, only 10% of the respondents had been interviewed by a probation 

officer and even though interviewed, the pre bail report was yet to be availed.
230

 The probation 

officers interviewed were of the opinion that the pre bail report had not met its objective as most 

cases were not referred to the probation officers to prepare the pre bail report.
231

 The prosecutors 

interviewed were also of the view that the pre bail report has not met its objectives as it is an 

avenue of corruption where the probation officer is compromised and the report prepared is not 

truthful.
232

 The advocates interviewed were also of the opinion that pre bail report has not met its 

objective as very few cases are referred and even when referred, the reports take too long forcing 

the accused persons to stay in custody much longer.
233

 

 

In essence, the bail process in Kenya is a hurried exercise where the bail and bond terms granted 

are determined arbitrarily with no regard to the accused financial status. Unable to meet the bail 

and bond terms, the accused court attendance is assured through pretrial detention. 

4.4 Conclusion 

 

The Constitution guarantees every accused person’s the right to liberty by the grant of bail on 

reasonable conditions except where compelling reasons exist to fetter the right. The courts in 
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exercising their discretion judiciously have to weigh the different factors before granting bail or 

bond. However, the emphasis on a monetary bail system has led to widespread pretrial detention. 

30-40% of the prison population consists of pre-trial detainees.
234

 A large number of the pretrial 

detainees are young, come from poor economic backgrounds, have no stable source of income 

and have little or no education. Many accused persons lose their jobs once jailed even for 

relatively short periods. This leads to lost income, inability to meet basic needs, they cannot take 

care of their children and ultimately there is threat of disintegration of the family.  

 

The court correctly ought to weigh the accused persons right to bail against the interest of the 

justice system to safeguard the society from lawlessness. However, each case before the court is 

unique presenting individual factors which the court ought to take into consideration. Bail as 

granted in Kenya is not tailored to every accuse person. The decision to grant bail should 

therefore be made solely with the intention of ensuring that an accused person attends court 

when required.  
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CHAPTER FIVE: 

CONCLUSIONS AND RECOMMENDATIONS 

5.0 Introduction 

This chapter presents the conclusions on the findings of the research, makes recommendations 

based on the findings and the conclusions arrived at from the study. 

5.1 Conclusions 

The study was guided by four research questions namely, what is the scope of the right to liberty 

in Kenya, secondly the extent to which courts are protecting or undermining the right to liberty 

by awarding or denying bail and bond, thirdly whether excessive bail and bond terms are 

imposed hence undermining the right to liberty and last but not list how effective the bail and 

bond policy guidelines are in guiding the courts to exercise their discretion properly. 

Additionally the study sought to test the hypothesis whether excessive bail terms are granted by 

the courts thus undermining the accused right to liberty. 

Chapter two examines the theoretical and conceptual framework underpinning the study which is 

founded on the human rights discourse and the theory of law as integrity as espoused by Ronald 

Dworkin. 

Proponents of the choice theory approach on human rights have individual liberty and equality as 

their main concern.  They propound that all human beings possess certain rights such as the right 

to liberty which includes the right to bail which cannot be taken away arbitrarily unless where it 



 
 

81 
 

is provided by law. It advocates for equality in the application of the right to bail without 

discrimination or any form of differentiation. Human rights discourse therefore establishes the 

requirement for the protection of accused person’s right to bail by ensuring that every accused 

person’s situation is made just and fair according to the same standards. 

Dworkin in law as integrity argues that the government should apply the principles of justice, 

fairness and procedural due process in the same standards to all its citizens. In his right answer 

thesis, he advocates for the judge to seek to find the right answer in every case that comes before 

him. Therefore in making any bail decision the judge should try as much as possible to consider 

other circumstances surrounding every accused person not limited to nature and seriousness of 

offence but also whether the accused person is gainfully employed, attends school or any training 

institution or has a source of income before making the bail decision in order to make every 

accused persons situation just and fair according to the same standards. Dworkin’s theory 

therefore establishes that no accused person should be unfairly advantaged or disadvantaged in 

the grant or denial of bail. 

Chapter three examines the international Instruments governing right to liberty. They include the 

UDHR, ICCPR and the ACHPR. It also examines the domestic instruments touching on bail 

such as the Constitution and the CPC. From the analysis of the above international, regional and 

domestic instruments it is my argument that there exists a comprehensive and cogent framework 

on right to liberty which Kenya should comply with to ensure that accused persons right to 

liberty is protected. 
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In seeking to answer the first research question, chapter 3 also discusses the domestic legislation 

governing the grant of bail. It discusses the conditions the prosecution must meet before denial or 

grant of bail. It also discusses the institutions involved in granting bail and the procedure leading 

to the grant of bail. 

This chapter established that the Constitution, the Criminal Procedure Code and the Bail and 

Bond Policy Guidelines strive to promote the accused persons right to liberty while at the same 

time ensuring that the public interest is also protected to safeguard the sanctity of the criminal 

justice system. This chapter also established that although the courts have made positive steps to 

protect the accused right to liberty, the grant of bail and bond terms which accused persons are 

not able to meet has led to pre-trial detention which undermines the right to liberty.  

Chapter four seeks to answer the second, third and fourth research questions. It discusses the 

extent to which the right to liberty has been protected and undermined. This chapter discusses the 

practice of granting bail in Kenya and analyzed the weaknesses and strengths of the said practice. 

It also analyzed the case law with a view of establishing how effective the practice of granting 

bail in Kenya is. 

This chapter argued that granting of excessive bail terms by the courts results to the accused 

persons being unable to meet the bail terms resulting to pretrial detention. This ultimately leads 

to undermining of the accused persons right to liberty. This chapter further argues that granting 

of bail based on factors such as the seriousness of the offence and the likely period of sentence if 

convicted while ignoring the accused financial ability has led to the imposition of bail terms 
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which many accused persons are unable to meet while others having committed the same or 

similar offences are put in a relatively easy position. 

The courts have wide discretion in awarding bail and bond. The amount is granted mainly after 

considering the nature of the offence, the likely sentence in the event of conviction and whether 

or not the accused is likely to abscond if released. Consequently, the practice has been to award 

relatively similar amounts to all persons in case of similar offences in a particular court district. 

As a result, accused persons with means are granted bail terms which they can easily meet while 

accused persons of lower financial standing are completely unable to meet the bail and bond 

terms. As correctly stated by Justice Kiage, ‘bail though granted becomes an empty shell devoid 

of succor to the accused persons’.
235

 

The Bail and Bond Policy Guidelines resonate with the right to liberty and if fully implemented 

would enhance the realization of this right. However the survey revealed that the Guidelines are 

not implemented to the letter. One area of concern for instance is that although the guidelines 

propose the use of pre bail reports to guide the courts in making bail decisions not all cases are 

referred to the probation officers for preparation of the pre bail reports. Even when the cases are 

referred for preparation of the pre bail reports, a lot of time is taken before the reports can be 

availed in court as the number of accused persons is large compared to the number of probation 

officers. The accused person is therefore required to stay in custody pending the presentation of 

the pre bail report by the probation officer.  
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 Patrick O Kiage, Essentials of Criminal Procedure in Kenya (Law Africa Publishers 2010). 
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5.2 Recommendations 

Based on the forgoing conclusions, this study makes the following recommendations: 

5.2.1 Courts 

5.2.1.1 Bail Hearings 

The courts ought to implement the Bail and Bond Policy directives by carrying out bail hearings. 

For the bail hearings to have meaning there is need for the introduction of standard forms that 

will set out the accused income, assets, financial obligations, place of residence, employment 

status, whether attending school or any training program, or other information that may be 

relevant to gauge the accused financial status at the bail hearing. The accused should also 

provide his actual place of residence, his immediate family residence and his rural home for 

tracing purposes in the event that the accused fails to turn up in court. 

The courts can thereafter make efforts to tie the bail amounts more directly to an accused persons 

financial resources and should not grant amounts which they know or believe the accused is 

unlikely to pay. More accurate information relating to the accused financial ability will be 

important to determine appropriate bail amount or bond amounts in those instances when a 

financial bond may be necessary. 

5.2.1.2 Unsecured bond and personal recognizance. 

This study recommends the implementation of the Bail and Bond Policy Guidelines which direct 

that the court should use its discretionary authority granted under the Constitution to set bail in 

forms and amounts that accused persons can afford. The courts should first consider releasing 

petty offenders on unsecured bond or personal recognizance. If this is not deemed sufficient to 

guarantee accused person’s future turn out in court, bail should be set in the lowest level 
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necessary to ensure appearance in court and should not impose amounts that result to pre-trial 

detention of non-felony offenders. 

In cases of offences which are punishable by fines only or where imprisonment term does not 

exceed six months, where unsecured bond or personal recognizance is not considered sufficient 

to ensure future turn out in court, the court should set bail at the lowest level necessary. 

5.2.1.3 Partially secured appearance bail.  

This study recommends the introduction of the partially secured appearance bail where the 

accused deposit a fraction of the bail amount but not less than 10 % where the accused is not able 

to deposit the whole lump sum in court.
236

 For example if the bail amount is set at Kshs. 

100,000/= the accused would be required to pay Kshs. 10,000/=. In the event that he does not 

appear in court when required without any justifiable cause, the accused will be liable to pay the 

remainder of 90%. If however the accused attends trial to its conclusion the 10% deposit paid is 

refunded. 

5.2.2 Police 

5.2.2.1 Personal Recognizance 

The responsibility of releasing accused persons on bail is shared by the judges, judicial officers 

and the police officers according to the Criminal Procedure Code. This study recommends that 

the police should therefore exercise their discretion in granting bail pending arraignment in court 

in case of petty offences. The police officers should also make efforts to ensure that accused 

persons are arraigned in court as soon as reasonable possible but not later than 24 hours after 

their arrest. 
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New York State Criminal Procedure Law 2016 s 520.10(1) (a)-(i). 
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5.2.3 Defence Counsels 

5.2.3.1 Unsecured Surety Bonds 

This study recommends that defence counsels acting for accused persons should before the 

accused is arraigned in court gather as much information as possible about the accused financial 

status and should vigorously advocate for bail to be set in a form and amount that accused can 

afford which should include use of unsecured surety bonds. For petty offenders or where the 

accused is not at flight risk for example, the accused parents or close relatives can appear in court 

and promise to pay a specified sum of money should the accused fail to appear in court. 

5.2.4 Public  

5.2.4.1 Public Education 

This study recommends sensitization and continuous engagement for judges and other judicial 

system stakeholders including prosecutors, defence counsels, law enforcement, jail staff and 

government officials about the need and opportunity for sufficient improvements in pre-trial 

justice policies and practices.  

There is also need to expand community education programs that inform people in the 

community about the right to bail. There is need to educate the members of the public on what it 

means for an accused to be granted bail, the bail process, their legal rights and what is expected 

which could help people navigate the part of the bail process more successfully. This would also 

aid in making the public aware that release on bail itself does not amount to an acquittal.  
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