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CHAPTER ONE: INTRODUCTION

1.1 Background

Quality education is the gateway towards the wholesome development of a country and is an
important element in assessing the level of development.! Education builds human capital,
which is an important tool for economic development. Countries that want to progress
economically must give adequate attention to education. Development plans for education are
a high priority.2 Education and development are intimately linked with each having the goal
and purpose of enhancing human life. They both focus onthe development of human potential
by building their knowledge and skill system. The value in human life can only be achieved
through education, whether formal or informal. It improves the quality of people's lives and
stimulates economic growth. The educational system of a country, therefore, plays asignificant
role in determining the shape of the future at economic, social and cultural levels. Famed

development is the educated and qualified coach who has the necessary knowledge for the
knowledge economy tools.?

Educational and developmental policies must be addressed to achieve a higher degree of justice

and equality of opportunities for education and participation in development.*

South Sudan was a British Colony from 1899 to 1956.% During this period, there was not much
effort on the part of the imperial powers to establish schools. Catholic and Protestant
missionaries provided limited schooling. Learning was conducted in vernacular, but this did
not help learners achieve permanently literacy. After Sudan's independence in 1956, the
ineffective church-run schools were shut down in a wave of Islamisation. New nationalized
schools were created, which schools used Arabic instead of local languages. The new schools
were also inaccessible to most of the population. Educational opportunities became even more
dismal once the civil war broke out. The on-and-off civil warfare devastated educational
prospects for generations of Sudanese, due to high costs, lack of buildings and insecurity. Since
the Comprehensive Peace Agreement of 2005, parents have been pushing for their children to

attend school. While facilities are still widely lacking, 500 new schools have been built. These

1 Ababneh, A., ‘Education and Development’ (2014) 10 — 17

2 |bid at p. 11

3 Ibid at p. 16.

4 1bid at p. 17.

5 WaterforsouthSudan.org, ‘Brief History of Modern Sudan and South Sudan’ (Water For South Sudan)
<http://www.waterforsouthsudan.org/brief-history-of-south-sudan/> accessed 13 June 2017.


https://en.wikipedia.org/wiki/United_Kingdom
https://en.wikipedia.org/wiki/Empire
https://en.wikipedia.org/wiki/Catholic
https://en.wikipedia.org/wiki/Protestant
https://en.wikipedia.org/wiki/Missionaries
https://en.wikipedia.org/wiki/Vernacular
https://en.wikipedia.org/wiki/Independence
https://en.wikipedia.org/wiki/Islamisation
https://en.wikipedia.org/wiki/Nationalized
https://en.wikipedia.org/wiki/Arabic
https://en.wikipedia.org/wiki/Second_Sudanese_Civil_War
https://en.wikipedia.org/wiki/Security
https://en.wikipedia.org/wiki/Comprehensive_Peace_Agreement

new structures serve the 1.4 million children who are now attending primary school, which is
a two-fold increase from five years ago. South Sudan's official independence in 2011 left
Africa’'s newest country without a basic infrastructure in place, with some of the worst human

development indicators in the world.®

In light of this, the Ministry of Education has dedicated itself to improving South Sudan's
education sector. Hon Deng Deng, in his speech, guaranteed the right to an education that is
relevant and affordable based on the needs and aspirations of the citizens of South Sudan, in
order to enable them become responsible and productive. 7 In addition, USAID is supporting
the establishment of community-based schools to serve out-of-school children, particularly
girls, so as to boost women's leadership in South Sudan education through partnerships with
established universities in the United States, such as Indiana University.8

Education reduces poverty and inequality. Individuals who successfully pursue education are
at a better position to secure jobs than those who have not gone through education. Education
significantly impacts social cohesion, individual well-being and capability, human capital,
governance, economic development with massive intergenerational benefits. The causality
between education and economic development runs in both directions.® High-income
individuals tend to spend more on education since greater education increases labor
productivity and growth prospects.1©

Socially, education provides people with the means to sustain their livelinoods. However, it is
not all rosy. Criminals, antisocial elements, and terrorists are now making use of modern
science and technology to destroy the fabric of civilized society. Even information upon Bombs
and chemical weaponry manufacturing is available on Internet, which in the wrong hands, has
led to the loss of many lives over the past few years. Therefore, if properly utilized, education

can boost the dignity of life and act as the source of sustenance and vitality to the humankind.
However, if misused it has an adverse impact on society.

6 ‘History of Education in South’ (2011)

https://en.org/wiki/Educational inequalities_in_South_Sudan#History_of education_in_South_Sudan accessed
18 December 2016.

7 USAID ‘South Sudan Education’ (USAID, 2011) https://www.usaid.gov/south-sudan/education accessed 18
December 2016.

8 ibid.

9 William T. Dickens, ‘The Role of Education in Reducing Poverty in South Sudan’ (2011) 15 — 19.

10 ibid.
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https://en.org/wiki/Educational_inequalities_in_South_Sudan#History_of_education_in_South_Sudan
https://www.usaid.gov/south-sudan/education%20accessed%2018%20December%202016
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The impact of education on the social life of South Sudan citizens is important in the achieving
of national security and freedom. Increased access to good quality education is key in ensuring
development of the South Sudan community. Lack of access to educational facilities is a great
challenge within the community. The demand for quality education outstrips the supply
thereof. This largely affected, among others, the South Sudan returnees, who being accustomed
to higher standards of education out of the country, had to contend with lower standards. Most

families in South Sudan strive to make their lives better, but the lack of education acts as a
hindrance to their development.11

Education has a direct impact on value patterns and skills. Studies show that specific sets of
background variables such as parental and individual characteristics not only lead to more
intense political involvement but also allow for access to higher education. Privileged groups

or children of privileged parents are more likely to attain higher education levels.12

How have these historical challenges impacted on the recognition and implementation of the
right to education in South Sudan? How has the political conflict in the country, infrastructural
challenges, and social vices like corruption impacted on the implementation of this crucial
right? This study seeks to contribute to knowledge by examining how the right to education in
South Sudan has been recognized and implemented. Education is the key to development and
the spanner that fixes the social problems of the citizens of a country. A country that recognizes
and implements this right evidently makes great strides in development in the economic, social,

and cultural spheres of its citizenry.

1.2 Statement of Problem

Despite the fact that the right to education is guaranteed in law at various levels, including
international, regional and national instruments, the realization and recognition of this right
remains to be a mirage in South Sudan. Unequal access to schooling by gender and location
continue to persist. There continues to be regional disparities in access to education by children
in rural areas, with girls facing the greatest disadvantage in accessing education. Poor
infrastructure, insecurity, corruption and poor leadership, poverty, human resource challenges
and mismatched educational curriculum continue to be the reason why the right of education

in South Sudan has been infringed. The number of schools across South Sudan is still very

11 ‘Report of the South Sudan Education’ (Cluster Impact Evaluation, 2013) 6.
12‘Report on the Impacts of Conflicts in South Sudan’ (2013)
http://allafrica.com/view/group/main/main/id/00034550.html accessed 15 December 2016.
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limited compared to the general population.!® This study reviews these challenges to access to

education in light of the legal framework in order to make recommendations for the

improvement of the state of education.

1.3 Research Objectives

1.3.1 Generic Objectives

The primary objective of this research is to analyze the extent to which the right to education

has been recognized and implemented in the Republic of South Sudan.

1.3.2 Specific Objectives
This research has three core objectives:

1.

To outline the legal regime on the right to education for South Sudan nationals at
international, regional and national levels.

To analyze the challenges facing the attainment of the right to education in South
Sudan.

To compare South Sudan's education sector with South Africa and Kenya with a view
to drawing lessons and best practices for South Sudan and to make recommendations

based on these best practices.

1.4 Research Questions

This research seeks to answer these specific questions:

1.

What is the legal regime on the right to education at international, regional and national
levels for South Sudan nationals?

What are the challenges hindering the attainment of the right to education in South
Sudan and to what extent do these challenges affect the state of education?

What lessons (for South Sudan) can be drawn from the status of education in South

Africa and Kenya?

1.5 Research Hypothesis

1.

The right to education is emphasized and prioritized in legal instruments at international,
regional and national levels for South Sudan nationals.
There are several challenges affecting the implementation of the right to education to

education which can be resolved through a review of the laws.

13 ibid.



3. Lessons gleaned from the South African and Kenyan experience on education will help

South Sudan promote her state of education.
1.6 Theoretical Framework

1.6.1 Legal Positivism

The theoretical basis for this study is derived from legal positivism, also known as the analytical
school of thought. Its proponents include scholars such as John Austin and Jeremy Bentham.
This theory holds that there is no higher law than that created by governments, legitimate or
self-imposing, and that such law must be obeyed, even if it appears unjust or otherwise at odds
with the “natural” law.1* Bentham used utilitarianism as the basis for his ideas, which would
lay the foundation of modern positive law theory.'® Further, he felt that law should be
completely separated from morality. He argued that judging laws on a moral basis was
subjective and would potentially lead to anarchy because individuals would be free to select

those laws they feel are designed to meet their needs while disregarding other laws.6

Positive law provides an objective standard for human conduct. This concept left little room
for civil disobedience, and for Austin "the mischief inflicted by a draconian government is less
than the mischief of anarchy.” 17 For Austin, laws could not be judged on whether they were
bad or good but on how useful they were to society — their social utility.'® Bentham, on the
other hand, felt that humans were motivated by the desire to achieve pleasure and avoid pain.
Therefore, it made sense to enact laws on their ability to provide happiness to citizens.
According to him, for a law to be just it would provide "the greatest happiness to the greatest
number of people.”t®

Chapter One of the Constitution of South Sudan enshrines the rule of law, and reiterates the
right to education under Article 29, which provides that education is guaranteed to all citize ns
without discrimination.2® To achieve this, the government provides free illiteracy eradication
programs. However, the situation on the ground is different. Particularly, disobedience to the

law has made a sizeable portion of the South Sudanese community unable to gain access to

14 Austin, J., ‘Lectures on Jurisprudence.” The Philosophy of Positive Law by Murray, 1875) 57.
15 ibid.

16 Chambers, J.B., ’Legal Positivism: An Analysis.” Digital Commons (2011) 12

17Austin, J. (note 21).

18parekh, B.C., ‘Jeremy Bentham: Critical Assessments.’ Taylorand Francis, 1993 227.

19 ibid.

20 Republic of South Sudan The Constitution (2011) art 29.
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education. Based on this positive legal thought, this study examined whether South Sudan has
recognized and implemented the right to education for its citizens as enshrined in the
Constitution.

1.6.2 Liberal Feminist Theory

The core of all feminism theories is that women and men should be equal politically,
economically and socially. Sometimes this definition is also referred to as “core feminism™ or
"core feminist theory.” Notice that this theory does not subscribe to differences between men
and women or similarities between men and women, nor does it refer to excluding men or only

furthering women's causes.?!

Liberal feminists argue that women have the same capacity as men for moral reasoning and
agency, but that patriarchy, particularly the sexist patterning of the division of labor, has
historically denied women the opportunity to express and practice this reasoning.22 Women
have been isolated to the private sphere of the household and left without a voice in the public
sphere. Even after women venture into the public sphere, they are still expected to manage the
private sphere and take care of household duties and child rearing. Further, liberal feminists
point out that marriage is a site of gender inequality and that women do not benefit from

marriage as men do.?3

This study was guided by this particular theory as propounded by different scholars such as
Mary Wollstonecraft, who argue that women are not naturally inferior to men but appear to
inferior only because they lack education.?* She suggests that both men and women should be
treated as rational beings and imagines a social order founded on reason.?> In South Sudan,
women have been constantly left out from participating in the economic, political and social
arena of development. Women are not well recognized in practice, although the Constitution
acknowledges the importance of having women treated equally as men. This lack of
participation is compounded by the high illiteracy levels of South Sudanese women. The study

therefore examined how the government of South Sudan has been influenced by the liberal

21The Feminist Theory’, (Amazon Castle, 2004) http://www.amazoncastle.com/feminism/ecocult.shtml
accessed 28 December 2016.

22 Szapuova, M., ‘Mill’s Liberal Feminism: Its Legacy and Current Criticism’. Prolegomena5 (2) 2006: 179-
191,

23 Judith Lorber ‘Gender Inequality’ (2010) 12.

24 Shanley, M. L. 2000. “The Subjection of Women”. In J. Skorupski (ed.), The Cambridge Companion to Mill
(Cambridge: Cambridge University Press), 396-422

25 ibid.
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feminist theory in as far as the right to education for the girl child is concerned. It follows that
the right to education is for all South Sudanese citizens, without discrimination on the basis of

gender.

1.7 The Scope of Study
This study will be limited to an analysis of the right to education in South Sudan, with particular

emphasis on legal recognition and implementation.

1.8 Justification of Study

This study is necessary for a number of reasons, these include the fact that:

a) There is the need for the analysis of the legal and institutional framework relating to the
right to education in South Sudan with a view to determining its adequacy. The inadequacy
or insufficiency of legal and institutional frameworks negatively affects the implementation
of the right to education;

b) There are wide gaps in the literature of the right to education in South Sudan with specific
emphasis to the existing laws on education. This study seeks provide information on the
implementation of the right to education in South Sudan through law review; and

c) There is need for research on the extent to which South Sudan is implementing the right to
education. This would entail an analysis of the challenges that affect the right to education,
and will include the making recommendations in order to improve the state of education
within South Sudan.

1.9 Literature Review

This sub-section involves a review of the literature related to the right to education and the
responsibility of the State to guarantee education. It will cover a discussion on the recognition
of the right to education in South Sudan at different levels, a review of the challenges facing

the right to education sector in South Sudan and the recommendations on how South Sudan
can provide and ensure that all citizens have access to education.

1.9.1 Right to Education at the Global Level

Ronald Lindahl explores the fundamental issues related to education as a human right,
particularly in the context of rapid globalization.?6 The 1948 Universal Declaration of Human
Rights, the United Nations' 1959 Convention on the Rights of the Child, and the UN

261 indahl, R., ‘The Right to Education in a Globalized World’ (2006) Journalof Studies in International Education
5-26.



International Covenant on Economic, Social, and Cultural Rights all declare that education is
a fundamental human right. Further discussions have continued at the Education for All
conferences held in Thailand in 1990 and Senegal in 2000 as well as at the International
Commission on Education for the 21 century's report to the UN Educational, Scientific, and
Cultural Organization.2” However, there is no consistent definition of what amounts, qualifies,
forms, and content of education meet the minimum requirements of that right. In a globalized
world, this issue becomes more complicated. Questions arise as to who should provide
education, for whom, how, with what content, and under what conditions. These questions will

be attempted by this research.?8

Manuchehr, Tavassoli and Naini describe the importance of education in the world and assert
education as a valuable means that can be used to promote world peace and reconciliation.?® It
is also viewed as an essential right to citizenship and professional practice.®° It has a vital role
in safeguarding children from abuse or neglect. Article 28 of the Convention on the Rights of
the Child3! recognizes the right of every child to free basic education and encourages the
development of secondary schooling that is accessible and available. This right is essential to
all societies in promoting and achieving stable and harmonious relations among people in a
society. Unfortunately, this right is often lost in countries at war and those characterized by
armed conflicts. Accordingly, a number of measures are urgently needed to preserve and
protect the right to education for children affected by war. These measures should ensure that

the right of children to education is respected, even in time of war and armed conflicts.

Bergstrom Ylva in his article3? analyses how the universal right to education has been
developed, legitimized and used. The first part of the article focuses on the history of
declarations and the notion of the universal right to education. He goes further to emphasize
the meaning of ‘compulsory’, ‘children's rights’ and ‘parents' rights' and critically examines
the right of the child and the right of the parent regarding tensions between ‘social rights’ and
‘private autonomy rights.”33 The second part attempts to scrutinize the underlying assumptio ns

legitimizing the consensus on education, while focusing on the notion of the child. Ylva argues

27 ibid.

28 jhid.

29Tavassoli, M. and Naini, ‘Education Right of Children during War and Armed Conflicts’ (2011) Procedia-
Social and Behavioral Sciences 302 — 5.

30 Ibid at p. 23

31 1989.

32¥lva, B., ‘The Universal Right to Education: Freedom, Equality and Fraternity’ (2010), Studies in Philosophy
and Education 167 — 82.

33ibid. at p. 170



that a certain notion of what it is to be a human being is inscribed within the circle of access to
rights and education. These notions of what it means to be a child, a parent, a citizen or a
member of the ‘human family’ are notions of enlighttnment and humanity, and, to his
understanding, are aspects of how democracy is configured around freedom, equality and
fraternity.®* None of these materials, however, discuss the concept of implementation of the

right to education by governments, a gap that this study seeks to fill.

1.9.2 Right to Education in South Sudan

Ted Dagne®® noted that South Sudan faces serious development challenges. One of the main
challenges is the lack of good infrastructure and skilled labor because of corruption and
dependence on oil revenues to finance the education sector. However, he does not provide
recommendations on how to get solutions to the challenges. To cover that gap, this research
provides answers to the problems currently bedeviling the education sector. 3¢ A
comprehensive review of the status of education in post-conflict South Sudan is also
provided.3” This is a result of collaborative work between the Ministry of Education, key
education stakeholders in South Sudan, and the World Bank. Its aim was to contribute to the
development of a shared vision for the future of the education system between government,
citizens, and partners of South Sudan.3® The signing of the Comprehensive Peace Agreement
in 2005 marked the establishment of a new education system specifically for South Sudan.
Primary school enrolments doubled between 2005 and 2009 from an approximate figure of 0.7
million to 1.4 million. The study provides a sound basis for dialogue about the future of
education in South Sudan and will be of use in informing the preparation of an Education Sector
Plan for the new country. It underlines the strong progress that South Sudan has made
concerning expanding access to education, but also outlines the numerous challenges facing
the education sector. However, this research clarifies those challenges.®® The paper, however,
doesn’t dwell on the right to education in the country from a legal perspective. The current
study seeks to discuss the extent to which South Sudan has implemented this right and by so
doing fill in this gap.

34ibid.

35Daine, T.D., The Republic of South Sudan: Opportunities and Challenges for Africa Newest Country (United
States Congressional Research Service, 2012) 14.
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Education is a human right4? that guarantees the fulfillment of other rights. The Convention on
the Rights of the Child requires governments to promote free and compulsory schooling at
primary level, and to provide access to secondary education, and tertiary education on the basis
of capacity by every appropriate means.*! This study gives recommendations on how to further
the attainment of the right to education.

Awvelino Androga’s book on the history of education in South Sudan is a pioneer work since it
is the country's first secondary school book dealing primarily with the nation's educational
history. Even though the focus is on South Sudan, its history cannot be interpreted in a vacuum.
The North-South relations are discussed extensively in the book. In the past, secondary school
students in Sudan either studied the history of Kenya and Uganda, or the history of North Sudan
since no history book for South Sudan existed.*? The book however fails to fully provide the
history of education in South Sudan. The current study will examine this history.

Akiiki Babyesiza*® offers an in-depth analysis of the relationship between the State, higher
education, and society in a multicultural and multi-religious post-conflict setting and uses
empirical data to question university governance concepts. She looks into the governance of
universities in societies affected by armed conflicts, because they are either meant for
practitioners or focused on the role of universities for peace and development. She explores the
role that civil wars played in university development and governance in Sudan with a particular
focus on Southern Sudan after the peace agreement of 2005 and before its secession in 201144
One of the challenges hindering access to education in South Sudan is armed conflict. This

research seeks to analyse these challenges and recommend solutions to curb this problem.

Shrileen Jejeebhoy’s book noted that the Government of Sudan has made great efforts in
increasing access to education for children in Northern Sudan across education sub-sectors
over the past decade. In particular, educational access for children in areas previously affected
by conflict has improved substantially since the signing of the peace agreements of 2005 and

2006.4> Estimates suggest that, on average, 90% of all children in northern Sudan had access

40Davies, L., Education and Conflict: Complexity and Chaos (Routledge, 2003) 12.

41 UN Convention onthe Rights of the Child, 1989, article 28.

42Breidlid, A.K., A Concise History of South Sudan, (African Books Collective, 2010) 20 — 27.

43Babyesiza, A., University Governance in (Post-) Conflict Southern Sudan 2005-2011: The Nexus of Islamism,
New Public Management and Neopatrimonalism Organization and Public Management (lllustrated

Publisher Springer, 2014) 11 — 19.

44ibid.

45Shrileen Jejeebhoy, Women's Education, Autonomy, and Reproductive Behaviour: Experience from Developing
Countries (OUP, 1995) 23.
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to a formal school in 2010. However, inequalities in access to schooling by gender and location
continue to persist. There continues to be regional disparities in access to education by children
in rural areas, with girls facing the greatest disadvantage in accessing education.*® The
challenges relate not only to reducing these inequalities but in improving the efficiency of the
education system to produce young adults equipped with the skills and knowledge to secure
their livelihoods and contribute towards society. If northern Sudan is to achieve its target of
education for all, it needs to focus not only on enrolling all children but on keeping them in
school and creating an environment which facilitates learning.#” The critical constraints facing
the efficiency of the system in northern Sudan includes: a large number of drop-outs both at
basic and secondary levels; ineffective deployment of teachers across schools (and the inability
to attract teachers to remote schools); insufficient resources (particularly textbooks) for
children in schools; and inadequate instructional time. The critical risks facing the education
sector include a contraction in public spending -due to the heavy reliance of the country on oil
revenues- resulting in reduced transfers to the states and the lack of alignment between the
educational needs of a state and the resources provided.*® However, while this book explores

the status of the education sector in Sudan in general, this research will focus on South Sudan.

1.9.3 Right to Education for Women

Jejeebhoy’s book, provides an in-depth look into women's access to education, which has been
recognized as a fundamental right.*® It has been noted that educating women results in
improved productivity, economic development as well as better quality of life. The personal
benefits that women attach to education vary widely according to region, culture, and level of
development, but it is clear that education empowers women, providing them with increased
autonomy and resulting in almost every context in fewer children. This research handles the
legal framework governing the implementation of the right to education.’® Such a legal

framework also encompasses the right to education for women.

Teresa Castro in her article®® presents an updated overview of the relationship between

women's education and fertility. She examines data from the demographic and health Surveys
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of 26 countries. The analysis confirms that higher education is consistently associated with
lower fertility. However, a considerable diversity exists in the magnitude of the gap between
upper and lower educational strata and in the strength of the association. In some of the least-
developed countries, education might have a positive impact on fertility at the lower end of the
educational range. Yet, compared with patterns documented a decade ago, the fertility-
enhancing impact of schooling has become increasingly rare. The study also examines the
impact of female education on age at marriage, family-size preference, and contraceptive use.
It confirms that education enhances women's ability to make reproductive choices.>2 The study

however fails to outline how governments can implement this right to education. The current
study seeks to address this gap.

Omwani Makudi noted that Kenya’s development agenda had a functionalist orientation aimed
at modernization®® being the outcome of efforts to promote the development of education
within  Kenya, and which cannot be understood without an examination in the context of
women. Although development agencies acknowledge the need for empowerment of women,
interests of agencies of change are accommodated within the bounds of patriarchy, poverty,
and paternalism. This situation is best explained by examining the education experience of
women through a relative-change theory prism. From this perspective, change is actively
pursued within limits, that is, options for change in the social, cultural, and political context
are acknowledged but are limited. As a result, whatever education development efforts have
been put into place to benefit women in marginalized situations has fallen short for the majority
of women.>* While this book is essentially about women education in Kenya, it will aid this
study in drawing comparative analyses about the challenges facing the women in both countries
and how to get a solution for those challenges. It follows that women, like men, have a right to
education. In examining the implementation of the right to education in South Sudan, it will be

also important to examine how the right has been implemented on the basis of gender.

1.9.4 Right to Education for Children
Rioux, Marcia, and Paula Pinto®® view education as a right and as a development tool as found

in international agreements, which include: the UN Covenant on Social, Economic and Cultural
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Rights; the UN Convention on the Rights of the Child; and the UN Convention on the Rights
of People with Disabilities. They discuss the limits and potential in each of these frameworks.
They propose an alternative model as an approach to universal pedagogy, which incorporates
the idea of a flexible curriculum and the development of literacy skills, accessible and
applicable to students with different backgrounds, learning styles, and abilities. Qualitative
data from an extensive study in a number of nations monitoring the rights of people with
disabilities are presented to illustrate the arguments and provide the perspective of people with
disabilities themselves about their experiences in schools.6 The current study will examine
these rights in the context of South Sudan.

The participation of children with disabilities in regular schools is often the prerogative of
education boards, who decide whether a child can learn within existing educational
environments, rather than pressuring for systemic change and the reorganization in school

curricula that would grant the right of education to all children.

McCowan®’ presents a theoretical exploration of the question of universal right to education
being enshrined in arange of international rights instruments, but not being fully implemented
by State Parties, leading to a normative reassessment. Despite the considerable secondary
literature on the subject, there has been little discussion of the notion of education underpinning
the right. The article first assesses the expression of the right in the Universal Declaration of
Human Rights, identifying limitations in its focus on primary schooling. Other candidates
forming a basis for the right — namely learning outcomes and engagement in educational
processes — are then assessed, and the latter is found to provide the most coherent foundation.
Nevertheless, the positional benefits of formal schooling cannot be ignored. Consequently, a
two-pronged expression of the right is proposed, involving access both to meaningful learning
and to institutions that confer positional advantage.® The current study will seek to fill in this

gap in knowledge by examining the right to formal education in South Sudan.

Krappman,®® expresses concern that Human Rights Education (HRE) can give children the
"impression that human rights are rights of adults and are mainly violated in faraway regions

of the world. He argues specifically that "human rights are valid for children as well, that they
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have a right to be educated about these rights and to claim these children's human rights".60

The article does not, however, examine how governments implement this right, a gap that the
current study seeks to examine in the context of South Sudan.

1.10 Research Methodology

This research adopted a qualitative, desktop review of literature. It involved the collection,
analysis, and discussion of both primary and secondary sources.

The use of primary sources used entailed a study of: Constitutions of South Sudan, South Africa
and Kenya; Acts of Parliament of South Sudan, South Africa, Kenya and their accompanying
regulations. International instruments such as conventions, protocols and treaties also formed

key primary source of information.

Secondary sources of information analysed included books, journal articles, theses and
dissertations, newspaper reports and reports from international organizations on education in
South Sudan.

1.11 Breakdown of Chapters

Chapter One:

This entails introduction, background to the study, statement of problem, research objectives,
research questions, research hypothesis, theoretical framework, literature review, limitation

and research methodology.

Chapter Two:
Provides an outline of legal framework governing the right to education globally, regionally

and nationally for South Sudan nationals.

Chapter Three:
This chapter analyzes the challenges facing South Sudan citizens in accessing the right to

education.

Chapter Four:
This chapter compares the status of the education in South Sudan to that of South Africa and

Kenya with a view of recommending lessons for South Sudan.

60 jbid.
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Chapter Five:
This chapter concludes the study and provides recommendations on improving the state of

education in South Sudan.
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CHAPTER TWO: AN OUTLINE OF THE LEGAL FRAMEWORK ON RIGHT TO
EDUCATION

2.0 Introduction

This chapter outlines the legal framework underpinning the right to education. This involves a
consideration of the legal instruments meant to establish and promote the right to education, at
the international level, regional level and national level. Education is a basic human right at all
levels, internationally, regionally and nationally. This chapter makes reference to the numerous
conventions and other sources of public international law applicable to the right of education
at international level and which the republic of South Sudan is a party to. At regional level,
reference is made to treaties, both multilateral and bilateral treaties concerned with the right of
education within the African continent. Schedule A (25) of the Constitution of South Sudan
places the exclusive responsibility of ratifying international, regional, bilateral treaties and
conventions on the national government which comprises of the executive and the legislature.
Article 57 (d) of the Constitution of South Sudan provides that the national legislative assembly
is charged with the responsibility of ratifying international treaties, conventions and
agreements.  While Article 135 (5) (a) defines the role of the Minister of Justice to
‘recommending approval’ of treaties, international conventions and instruments to which the
government is a party to. Collectively, and upon ratification, the international instruments
become part and parcel of the South Sudan legal framework. This study focuses on those

instruments that have been ratified as provided by the Constitution of South Sudan.

At the national level, reference is made to legal instruments in the republic of South Sudan,
particularly the Constitution of South Sudan and other notable Acts of Parliament.

2.1 International Legal Framework

Universal Declaration of Human Rights of 1948

Several instruments have been formulated at the international level to address human rights,
and among them the right to education, chief of these instruments being the Universal
Declaration of Human Rights of 1948. South Sudan, being a member of the United Nations, is
bound by the Universal Declaration of Human Rights, and is a constitutive element of the
United Nations. At Article 26, the Universal Declaration of Human Rights enshrines the right
to free basic education.! It was drafted by representatives of different nations, and who

possessed different legal and cultural backgrounds from across the world. It was proclaimed

61 United Nations, Universal Declaration of Human Rights, 1948.
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by the United Nations General Assembly in Paris on 10t December 1948 as a common

standard of achievement for all peoples and all nations.

The declaration enjoins all party states to ensure that fundamental human rights, including the
right to education are universally protected. South Sudan being a member®? is therefore
obligated to pursue the same objectives and ensure that the right to education is protected.
Article 26 of the convention on the Universal Declaration of Human rights provides for right

to education for every person. Sub article 1 specifically provides that:

“Everyone has the right to education. Education shall be free, at least in the elementary
and fundamental stages. Elementary education shall be compulsory. Technical and
professional education shall be made generally available and higher education shall be
equally accessible to all on the basis of merit.”®3

The foregoing provision touches on the fundamental aspects of the right to education, noting
that access is paramount. The Party States have to take it upon themselves to ensure this right
is pursued and achieved. This research turns the satellite on the state of South Sudan, seeking
to find out the implementation of the right to education. A quick survey reveals that the state
still lags behind in the realization of the right to education, as will be illustrated in the chapters

ahead. The sector continues to suffer from many challenges especially triggered by the long
periods of civil war and conflict.%*

International Covenant on Economic Social and Cultural Rights of 1966

The International Covenant on Economic Social and Cultural Rights®® is another reference in
reinforcing the recognition given to the right to education at the international level.6¢ Article
13 of this Convention states that Partner States to the Convention recognize the right to
education for everyone. Such an education is aimed at developing the human personality and
the sense of its dignity. It also provides that education shall enable the person to participate
freely in the affairs of the society by promoting understanding, tolerance, and friendship among
the people of all nations. On this basis, the article proposes that primary education shall be free

and compulsory for all children. Secondary education, on the other hand, shall be made

62 South Sudan became a member of the United Nations after its independence in the year 2011, being member
number 193.

63 UN General Assembly "Universal Declaration of Human Rights." UN General Assembly (1948).
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accessed 12 June 2017.

65 The International Covenant on Economic, Social and Cultural Rights (ICESCR) was adopted by the UN General
Assembly in 1966.

66 International Covenant on Economic, Social and Cultural Rights (1966).

17



available and accessible in all its forms. Higher education shall also be made available and
accessible by all, based on capacity and the introduction of free education by State Parties.
Under article 14 of the Convention, a State Party which has not secured free primary education
for its children at the time of becoming a Party is urged to put in place the requisite mechanisms
to implement the right within two years of becoming a Party to the Convention. This
Convention forms part of Sudan law, having been ratified and acceded to by Sudan on 18t
March 1986. Nevertheless, at the time of carrying this research, South Sudan, despite being
part of Sudan in 1986, had not formally signed nor ratified the Convention. It is therefore
recommended that South Sudan ratifies this Convention because it houses the right to free
primary education and a secondary and higher education that is accessible and available to all
on the basis of capacity and the government plans to implement free education for its citizens.

International Covenant on Civil and Political Rights of 1966

The International Covenant on Civil and Political Rights further commits the parties to respect
civil and political rights, including the right to life, freedom of religion, speech, assembly,
electoral rights and rights to due process and a fair trial. ®7 It was adopted by the General
Assembly of the United Nations on 19 December 1966. Article 18 of this covenant provides
that the States which are Parties to this covenant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions.68¢ However, the state bears greatest
responsibility, and in this case South Sudan being a member state of the United Nations ought
to shoulder this responsibility. Equally, although this Convention forms part of Sudan law,
having been ratified and acceded to by Sudan on 18" March 1986, South Sudan, despite being
part of Sudan in 1986, had not formally signed nor ratified it. It is therefore recommended that
South Sudan ratifies this convention.

United Nations Convention on the Elimination of All Forms of Discrimination against
Women of 1979

The Convention on the Elimination of All Forms of Discrimination against Women also comes
in handy in this analysis of the international legal framework relating to the right to education.

The Convention was adopted in 1979 by the UN General Assembly. It is described as an

67 International Covenant on Civil and Political Rights (1966).
68 International Covenant on Civil and Political Rights, 1966 article 18.
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international bill of rights for women. The Convention defines what constitutes discrimination
against women and sets up an agenda for national action to end such discrimination. Under
numerous Articles, the convention emphasises the use of education as a basis of eliminating
discrimination against women. It is key in the human rights legal framework of South Sudan,
and was ratified by South Sudan’s National Legislative Assembly on 3" September 2014.
UNMISS acting gender Unit Chief Ruth Kibiti was quoted praising this ratification as a step
in the right direction. She said:

“The ratification of CEDAW is a demonstration of a positive measure of political will
towards gender equality and ending discrimination against women and girls,”
welcoming the development.5®

Agreeably, the ratification of CEDAW was a milestone in the efforts to guarantee the right to
education for women in South Sudan. The existing culture in the state of South Sudan has been
harsh for women and this partly explains the role of CEDAW. This is complicated by the
dominance of customary law in the state. 7 The import of this is that the full achievement of
the right to education for women is a journey that has only been began by the ratification of

this important convention.

States Parties are enjoined to take all appropriate measures to eliminate discrimination against

women in order to ensure equal rights with men in the field of education and in particular on
the basis of equality of men and women.”?

The same conditions for career and vocational guidance, for access to studies and for the
achievement of diplomas in educational establishments of all categories in rural as well as in
urban areas; this equality shall be ensured in pre-school, general, technical, professional and
higher technical education, as well as in all types of vocational training.”? South Sudan has
ratified this convention; however, women are still experiencing discrimination on access to
educational facilities. The government should take full responsibility to rectify this situation.

United Nations Convention on the Rights of Persons with Disabilities of 2006

The Convention on the Rights of Persons with Disabilities and its Optional Protocol was

adopted on 13 December 2006 at the United Nations the Convention entered into force on the

69 Report, UN, mission in South Sudan (2014).
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314 May 2008. The Convention follows decades of work by the United Nations to
change attitudes and approaches to persons with disabilities. It brings a new perspective in the
protection of the rights of persons with disabilities, from viewing such persons as objects of
charity, medical treatment and social protection towards regarding them as “subjects” with
rights, who are capable of claiming those rights and making decisions for their lives based on

their free and informed consent as well as being active members of society.

Under Article 11 of the State Parties to this Convention recognise the right of persons with
disabilities to education. With a view to realising this right without discrimination and on the
basis of equal opportunity, State Parties are obligated to ensure an inclusive education system
atall levels as well as lifelong learning.”® South Sudan has not ratified this Convention despite
the existence of a gnawing need to protect many of its people in such category. Persons with
disabilities have a right to education like any other person. This is an important Convention
because it tasks State Parties to ensure that people with disabilities are not discriminated against
on the basis of their disabilities when it comes to the implementation of the right to education.
South Sudan is therefore urged to sign and ratify this Convention.

United Nations Convention on the Rights of the Child of 1989

The United Nations Convention on the Rights of the Child (CRC) adopted in 1989 further lays
the ground for the right to education, with special reference to children needs. Importantly, it
requires states parties to respect and ensure the civil, political, economic, social and cultural
rights of children. The Convention provides for the realization of these rights by setting

standards for health, education, legal, civil, and social services for children.”*

The Convention deals with the child-specific needs and rights. It requires that the nations that
ratify this convention to act in the best interests of the child. The rights of children involves
compliance with child custody and guardianship laws, right to own identity and to be to be
raised by his or her parents within afamily or cultural grouping, and to have a relationship with
both parents, even if they are separated.

Relatedly, two optional protocols were adopted by the UN General Assembly. Article 1 and 2
of the first Optional Protocol on the Involvement of Children in Armed Conflict requires State

Parties to ensure that children under the age of 18 are not recruited compulsorily into their

73 Convention on the Rights of Persons with Disabilities, 2006, Article 24.
74 Convention on the Rights of the Child New York (20 November 1989).
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armed forces, and calls on governments to do everything feasible to ensure that members of

their armed forces who are under 18 years do not take part in hostilities.

The United Nation Convention onthe Rights of a Child (CRC) provides the right to education
for every child.”® It provides that primary education must be free while secondary education
must be available to every child. Furthermore, this Article direct that discipline in schools
must respect children’s human dignity; and wealthy countries must help poorer countries
achieve this.”® Article 29 provides for the goals of education in the society: “Education must
develop every child’s personality, talents and abilities to the fullest. It must encourage the
child’s respect for human rights, as well as respect for their parents, their own and other

cultures, and the environment.””

CRC commits States Parties to make the principles and provisions of the CRC widely known
to children and adults.”® South Sudan ratified and acceded to this convention on 4th May 20157°

and is therefore mandated to promote the right to education but many children have remained
victims of civil war and conflict, violating their right to education.

2.2 Regional Legal Framework

2.2.1 The African Charter on the Rights and Welfare of the Child 1990

The African Charter on the Rights and Welfare of the Child, 1990, prominently promotes the
right to education. This Convention entered into force in 19998° and it sets out a much broader
and more comprehensive right to education than that provided for in the African Charter on
Human and Peoples’ Rights of 1981.81

Article 11 of the African Charter on the Rights and Welfare of the Child provides that every
child shall have the right to education. The provision incorporates aspects of Articles 28 and
29 of the Convention on the Rights of the Child, in its outline on the aims of education, and it

prescribes measures that states must take as part of their efforts to achieve the full realization
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of this right. The preamble of the Charter encapsulates the situation of the African situation as

follows:

“that the situation of most African children, remain critical due to the unique factors of
their socio-economic, cultural, traditional and developmental circumstances, natural
disasters, armed conflicts, exploitation and hunger, and on account of the child’s
physical and mental immaturity he/she needs special safeguards and care”.

Further, the Convention makes provisions that are unique to the realities of Africa, with regard
to the historical, social and economic context of that region. For instance, Part 5 of Article 11
foresees that “a child who is subjected to schools or parental discipline shall be treated with
humanity and with respect for the mherent dignity of the child”. Part 6 of the same Article
indicates that states have the obligation “to ensure that children who become pregnant before
completing their education have an opportunity to continue their education on the basis of their
individual ability”. It should be noted that, unlike the International Covenant on Economic,
Social and Cultural Rights, the Charter does not oblige States Parties to progressively introduce
free higher education, pursue the development of a system of schools at all levels, and to

continuously improve the material conditions of teaching staff.

The Charter describes the right to education in brief, together with an over-arching prohibition
on discrimination based on race, ethnic group, colour, sex, language, religion, or political or

any other opinion, national and social origin, fortune, birth or other status.

Since South Sudan became a member of African Union after its independence, it is
subsequently bound by the common obligations of the African Union, including the African
Charter on the Rights and Welfare of the Child.

2.2.2 Protocol to the African Charter on Human and People’s Rights on the Rights of
Women in Africa

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa,82 guarantees comprehensive rights to women including the right to take part in the
political process, to social and political equality with men, improved autonomy in their health

decisions, and an end to female genital mutilation.83 The member states to this Protocol are

82 Also known as Maputo Protocol.
83 Protocol to the African Charter on Human and People’s Rights on the Rights of Women in Africa (2003).
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mandated to take all appropriate measures to eliminate all forms of discrimination against

women and guarantee equal opportunities for women and men.84

All members States are mandated to take all appropriate measures to eliminate all forms of
discrimination against women and guarantee equal opportunity and access in the sphere of
education and training. This is in addition to the protection of women, especially the girl-child
from all forms of abuse, including sexual harassment in schools and other educational
institutions and providing for sanctions against the perpetrators of such practices. They are

also called upon to integrate gender sensitisation and human rights education at all levels of
education curricula including teacher training.8°

Article 12 of the Charter captures in detail, the right to education and training. Specifically,
this article mandates state parties to guarantee equal opportunity for access in education and
training institutions as well as to eliminate all stereotypes in textbooks and syllabuses. It goes
to the extent of calling on the state parties to promote education and training for women at all
levels and in all disciplines including science and technology. South Sudan, being a member
of African Union is bound by this Charter.

2.2.3 African Youth Charter

The African Youth Charter (AYC) was adopted®® on 2 July 2006 by the African Union Heads
of States and Governments meeting in Banjul, Gambia. The Charter is a political and legal
document which serves as the strategic framework for African States, giving direction for youth
empowerment and development at continental, regional and national levels. The AYC aims to
strengthen, reinforce and consolidate efforts to empower young people through meaningful
youth participation and equal partnership in driving Africa's development agenda. The Charter

targets education as one of the areas which the youth are empowered in.

Article 13 of the Charter lays emphasis on education and skills development for the youth in
African countries. Particularly, it provides that every young person shall have the right to
education of good quality.8” This involves embracing multiple forms of education, including
formal, non-formal, informal, distance learning and life- long learning; to meet the diverse

needs of young people. The education of young people is to be directed to promotion and

84 Article 4.

85 ibid, Article 12.

86 Following adoptionin 2006, it was entered into force on 8 August 2009.
87 Article 13.
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holistic development of the young person’s cognitive, creative and emotional abilities to their
full potential.88

State Parties are called upon to take all appropriate measures with a view to achieving full
realisation of this right and in particular provide free and compulsory basic education and take
steps to minimise the indirect costs of education. All forms of secondary education should be
made more readily available and accessible by all possible means including being made free,
progressively. State parties are also called upon to take steps to encourage regular school
attendance and reduce drop-out rates as well as to strengthen participation and the quality of

training in science and technology. South Sudan, being a member of African Union is bound
by this Charter.

2.2.4 African Union Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (Kampala Convention)

This Convention addresses the plight of the internally displaced persons whose displacement
is often caused by armed conflict, natural disasters and large-scale projects in Africa.8° The
Convention was adopted in October 2009 and entered into force on 6t December 2012. As of
2016 it has been signed by 40 and ratified by 25 of the 54-member states of the African Union.

It seeks to provide internally displaced persons, to the fullest extent practicable and with the
least possible delay, with adequate humanitarian assistance, which includes education, and any
other necessary social services.?® South Sudan has continued to face a persistent problem of
internally displaced persons, owing to the long-established civil war. And these internally
displaced persons need proper education, which education has been negatively impacted by

many years of conflict in the country.%!

South Sudan has not ratified this Convention. It is therefore recommended for South Sudan to
ratify and implement this Convention in order to improve education among the many internally

displaced persons.

88 African Youth Charter, 2006, Article 13.

89 Beyani, C., ‘Implementation of the African Union Convention for the Protection and Assistance of Internally
Displaced  Persons (IDPs) 2009 (The Kampala  Convention) | Brookings Institution’
<https://www.brookings.edu/on-the-record/implementation-of-the-african-union-convention-for-the-protection-
and-assistance-of-internally-displaced-persons-idps-2009-the-kampala-convention/> accessed 12 June 2017.
90African Union Convention for the Protection and Assistance of Internally Displaced Persons in Africa (Kampala
Convention), 2009 Article 9.2(b).

91 ‘South Sudan | Global Partnership for Education’ (n 3).
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The Status of Ratified Instruments under the South Sudan Constitution

Article 9(3) of the Transitional Constitution of the Republic of South Sudan, 2011 provides
that all rights and freedoms enshrined under international human rights treaties, covenants and
instruments, ratified or acceded to by the Republic of South Sudan shall be an integral part of
the Bill of Rights in Part Two of the Constitution. Article 43 of the Constitution further
recognizes the commitment by the Republic of South Sudan to respect international law, treaty
obligations, and promoting a just world economic order. Under article 57, the National
Legislative Assembly has power to ratify international treaties, conventions, and agreements.
Although article 3 of the Constitution provides that the Constitution is the supreme law of the
land, it is clear from article 9(3) that laws that have been ratified by the Republic form an
integral of the law of South Sudan. It follows that the instruments that the country has ratified
are an integral part of the law of the land and must be implemented in accordance with the
Constitution. The instruments relating to the right to education as discussed in this chapter are
an integral part of the law of South Sudan and should not find problems in their implementation

in the country as long as they adhere to the Constitution.

2.3 National Level

South Sudan is a young nation that has not been spared the brunt of social, economic and
political challenges that are characteristic of developing nations. Its fledgling democracy is
credited with constant political tension in the country which has reduced peace and stability to
distant dreams. Implementation of fundamental rights faces an uphill task. This section

considers the right of education as provided under the municipal laws of South Sudan.

2.3.1 The Constitution

The Constitution of the Republic of South Sudan, 2011, forms the overall legal framework for
education and other policies and is the founding document for the new nation. The Right to
Education ‘guarantees the access to education for all citizens without discrimination as to

religion, race, and ethnicity, health status including HIV/AIDS, gender or disability’.%2

The Constitution further provides that Education is a right for every citizen and all levels of
government are mandated to provide access to education without discrimination of any sort.%3

All levels of government are to promote education at all levels and particularly ensure free and

92Transitional Constitution of the Republic of South Sudan, 2011.
93 There should be no discrimination on any basis, including but not limited to religion, race, ethnicity, health
status including HIVIAIDS, genderor disability.
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compulsory education at the primary level as well as providing illiteracy eradication
programmes.® While this right is enshrined in the Constitution of South Sudan, the reality
speaks otherwise. The enforcement of the foregoing constitutional provisions remains a far cry
from the expected.

Every child is protected from exploitative practices that may be hazardous to his or her right to
education.®® With the history of South Sudan, this provision addresses pertinent issues in the
quest for the implementation of the right to education. The country has been marked by times

of civil unrest which has crippled the education sector for a long time. Many young people
have dropped out of school and others recruited into the fighting groups.

The constitution goes further to make provisions for education, science and culture. All levels
of government are enjoined to promote education atall levels as well as mobilizing resources
towards education and scientific research.%® The government is also mandated by the
constitution to guarantee freedom of scientific research in universities and research institutions.
97 This shows the extent to which the Constitution of South Sudan protects and upholds the
right to education. From the foregoing, it can be observed that the constitution has adequately

addressed education needs and the status of education as a right.

However, the status on the ground does not reflect the rosy picture painted by the constitution. %8
The country continues to face challenges in the implementation of the mechanisms put in place

to achieve the right to education.

2.3.2 The Child Act 2008

This Act was enacted pursuant to the provisions of Article 57(2) read together with Article
85(1) of the Interim Constitution of Southern Sudan, 2005, the Southern Sudan Legislative
Assembly. The purpose of this Act is encapsulated under Section 3, as to promote and protect
the rights of children in South Sudan. With respect to the right to education, Article 14

paragraph (1) of the Act provides for the right to compulsory education. Paragraph two of same
Article gives the right to education to every child with disability.®®

94 ibid article 29.

9 Article 17(1) (d)

9% Article 38.

97 Article 38 (2).

98 Deng, L.B., ‘Education in Southern Sudan: War, Status and Challenges of Achieving Education For All Goals’
[2003] Background paper for UNESCO EFA Global Monitoring Report <http://w.sudan-
forall.org/sections/ihtiram/pages/ihtiram_issue4/luka_biong_deng.pdf> accessed 16 June 2017.

99 Republic of South Sudan child act (2008) article 14.
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2.3.3 Rights of Persons with Special Needs and the Elderly
The Constitution also recognizes the plight of persons with special needs and the elderly. All
levels of government are mandated to guarantee the protection of the rights of persons with

special needs as provided by the Constitution.100

Higher Education in South Sudan refers to the education offered at post-secondary level.
Higher Education Institutions are institutions where students are required not only to acquire
knowledge but also contribute effectively in producing it as well as developing their critical
faculties. There are eight government-sponsored universities in South Sudan. Five are currently
operational while three are still at the project level. There are over 35 private tertiary
institutions operating in South Sudan. There are no laws governing private sponsored higher
education institutions in South Sudan. These are plans to regulate these institutions. There are
also other tertiary institutions currently run by other line ministries. There are future plans to

bring all post-secondary education under the supervision of the Ministry.101

The long-term vision of the government of the Republic of South Sudan, as stated in South
Sudan Vision 2040, is “to build an educated and informed nation by 2040.” It is not, however,
clear how the law takes care of the education of people with disabilities and also the elderly.
In the absence of a law outlining how the elderly and people with disabilities should access
education, this class of people feel discriminated against because they have a right to education
under the Constitution and also under the instruments that South Sudan has ratified.

2.3.4 The General Education Strategic Plan (GESP) 2012-17

The GESP has been developed over a period of 3 years building on the first national education
plan developed during the CPA period. The GESP is titled to Promote Learning for All ‘which
emphasises the central role of learning —further underlined by giving first priority to improving

the quality of education.

The GESP rests strategically within the four pillars of the national development strategy:
Governance, Economic Growth, Social & Human Development and Conflict Prevention and
Security.192 The first is to improve the quality of general education, which involves developing
a national curriculum. Currently a uniform curriculum is lacking. This goal also involves the

development and implementation of teacher development policy and standards, textbooks and

100 jbid article 30.

101 Republic of South Sudan Ministry of Higher Education, Science and Technology Policy Framework.
102 jhid.
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other learning resources, development and implementation of a common national school

implementation framework and improvement of school management and leadership.

It also targets to improve assessment of learning in order to promote early childhood
development. Attendance, retention and progression are key aspects targeted as well. This goal

is also not lost on the need to promote all the main sports and cultural activities in schools.103

The second goal focuses on increased access to general education system and the promotion of
equity. It further focuses on construction, expansion and rehabilitation of more schools.1%4 The
third strategy focuses on promotion of adult literacy and functional skills, including the
development of a national policy, strategy and standards for adult literacy. The fourth goal
seeks to strengthen the capacity of the ministry, state ministries of education and county

education departments while the fifth goal focuses on an increased funding for general
education to support implementation of the General Education Strategic Plan, 2012-2017.

2.4 Right to Development as the Completion to Right to Education

2.4.1 Globally

The United Nations Declaration on the Right to Development (UNDRD), 1986 established the
right to development. It declares the right to development as an inalienable human right
belonging to both individuals and people collectively.1%5 This right encompasses the following
key elements: people-cantered development, human rights-based approach to development,
active, meaningful and free participation of the people, equity, non-discrimination and self-

determination.1°® The UNDRD further imposes obligations on individuals, States and the
International Community as well.107

The Vienna Declaration reaffirmed the right to development as proclaimed in the UNDRD as
a universal and inalienable right and an integral part of fundamental human rights.198 It also
stated that the universal nature of the proclaimed human rights and fundamental freedoms was
beyond question, thus establishing the right to development as a proper human right.1%° The

adoption of the 1993 Declaration reaffirmed the interdependence and mutuality of human rights

103 jbid.

104 jbid.

105 ‘Declaration on the Right to Development at 25’ <http://www.un.org/en/events/righttodevelopment/>accessed
12 June 2017.

106 See Articles 1,2 & 6 thereof.

107 UN (n 42) at4.

108 Sengupta, A., ‘Realizing the Right to Development’ (2000) 31 Developmentand Change 553, 556-557.

109 jbid 557.
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and fundamental rights.!1® The Declaration established the commitment of states to enforce
human rights and UN Charter obligations on cooperation in development and eliminating
obstacles to development which are tenets of the right to development.11! It required of states
effective cooperation in the realization of the right to development and the advancement of
equitability in economic relations at the international level through alleviation of debt problems

of DCs among other barriers.112 The duty-bearers of this right as per Vienna were the states.

Further, Vienna established the human person as the subject of development.113 It reiterated
the contention of the RTD proponents that the lack of development in parts of the world could
be invoked to justify the advancement of the RTD. It invoked the RTD by recognising that the
realization of all human rights and fundamental freedoms as interconnected with the RTD and
thus international cooperation was immediately required for its realization.1'4 The obligation
fell on states to treat the RTD as a HR whose enjoyment lay with states.

RTD was further strengthened by the Rio Declaration on Environment and Development, the
Cairo Declaration of the International Conference on Population and Development, the
Copenhagen Declaration of the Summit for Social Development, and the Beijing Platform for

Action of the World Conference on Women.

Though not legally binding on States, the principles embodied in the UNDRD and expressed
in the Vienna and Rio Declarations including self-determination, improvements in human well-
being; participation; non-discrimination; cooperation among states and respect for human
rights are found in other legally binding instruments such as the UN Charter and the
International Covenants on Human Rights as well as in customary international law.11°

Therefore, by monitoring the rights contained in the UN Charter and the respective Covenants
by the relevant Monitoring Committees, the right to development approaches full realization.

110 ydombana, N.J., ‘The Third World and the Right to Development: Agenda for the Next Millennium’ (2000)
22 Human Rights Quarterly 753, 771.

111 Sengupta, S., ‘On the Theory and Practice of the Right to Development’ (2002) 24 Human Rights Quarterly
837, 855.

112 jbid.

113 Marks, S., ‘Human Right to Development: Between Rhetoric and Reality, The’ (2004) 17 Harvard Human
Rights Journal 137, 151.

114 Bunn, I.D., ‘Right to Development: Implications for International Economic Law, The’ (1999) 15 Am. U. Int’]
L. Rev. 1425, 1427.

115 United Nations (OHCHR) (n.41) at 5.
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The UNDRD therefore provides a normative underpinning for a human centred approach to
development where human rights and human development are embedded and reinforce each
other conceptually and in practice helping secure the well-being and dignity of all people.1®

Other UN agencies including the UNDP and the UNCHR have also developed the concept
widely. The UNDP as the ‘in-charge’ of development has developed the crucial link between
the goals of the UN Charter, which itself has nuances of the RTD, of peace, development and
human rights.21” It now focuses on integrating human rights and sustainable development,!18
also a concept of the RTD. UNDP works to fully realize the RTD, advocates for human rights
as part of sustainable development and promotes good governance as critical to all
development.11°

All other agencies of the UN play a role in the implementation of the right and the UN
Development Group is the coordinator in the efforts to coordinate the implementation of the
right even beyond the UN system.120 Other non-governmental organisations (NGOs) and
bodies such as the World Bank have been engaged in consultation with working groups and
the UNCHR to address concerns in human rights and development in order to implement the
RTD.121 The RTD is also key feature in mandate of the High Commissioner for human rights
and the UNGA directed the creation of a new branch within the office with the primary duty
of promoting the RTD.

The UN has also established afollow-up mechanism for the RTD together with an open-ended
working group assisted by an independent expert.!?? The independent expert is tasked with
examining ‘the theoretical aspects of the RTD, its amendment, extension and reformulation in
the Declaration to make it more accessible to implementation and enforcement.’123 The UNGA
has furthered this by adopting a resolution ‘inviting the follow-up mechanism to consider the
question of elaborating a convention [possibly binding] on the RTD.’124 The possibility of a
binding covenant is however unlikely with the politicization of debates on the RTD. However,

116 jhid at 7.
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Sudan has ratified all Vienna conventions part of United Nations but the development in South

Sudan still behind specially development in education infrastructure.

2.4.2 Regional Perspectives of the RTD

2.4.2.1 RTD under the African Charter on Human and Peoples’ Rights

The African Charter is the only supra-national human rights instrument that expressly
recognizes the right to development as a legally-binding and enforceable right. The African
Charter included this right as a human right long before the adoption of the Declaration on the
Right to Development by the General Assembly.12> The Preamble of the African Charter
highlights the special emphasis given to the right to development by stating that it is ‘essential
to pay particular attention to the right to development as well as civil and political rights and

social, economic and cultural rights which cannot be dissociated from each other.126

Article 22 of the African Charter protects the right of ‘All peoples to their economic, social
and cultural development with due regard to their freedom and identity and in the equal
enjoyment of the common heritage of mankind.” Under this Article, States are enjoined,
individually and collectively, to ensure the exercise of the right to development.12” Similar
provisions are included for specific groups in the African Youth Charter?® and in the Protocol
to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa.12°

However, South Sudan is a member of African union but not ratified or signed this charter.

2.4.3 The Link Betweenthe Development and the Right to Education
This section has outlined various instruments that discuss the right to development. It is argued

that the right to development works in tandem with the right to education. For instance, article
26(2) of the Universal Declaration of Human Rights provides that education shall be directed
to the full development of the human personality. Education shall also promote understanding,
tolerance, and friendship among all categories of people. Put differently, education shall be
structured in a manner that contributes to the development of the individual. An individual who

is denied a right to education is consequently denied a right to development. Such a person will

125 ibid 331.

126 jbid 331.
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remain ostracised from what happens around them and will therefore not contribute to the
development of the economic, social, and cultural spheres of the country and the globe at large.
For this reason, South Sudan will have granted its citizens the right to development by granting

them the right to education.

2.5 Conclusion
This chapter gave an overview of the legal framework relating to the right to education in South

Sudan. This chapter also established the legal link between development and the right to
education. It is important to note that some of the important international instruments on the
right to education have not been ratified to by the South Sudan government. It is therefore
necessary to have all the international instruments on education ratified so that the they become

part of the law of South Sudan based on article 9 (3) of the Constitution.

Whereas the Constitution and the laws provide for the right to education, there are several
challenges that stand on the way to the implementation of this right.23° Chapter Three considers

these challenges.

130 The Republic of South Sudan Ministry of Education, Science and Technology Policy for Alternative Education
Systems 2012.
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CHAPTER THREE: CHALLENGES FACING ACCESS TO EDUCATION IN
SOUTH SUDAN

3.1 Introduction

As mentioned in our introductory chapter, education is a fundamental human right and a
major driver of personal and social development. All around the globe education is seen as
the key to a better future, providing the tools that people need to sustain their livelihoods,

live with dignity and contribute to society in a positive manner.

South Sudan, being the world’s youngest country, attained her independence on the 9t July
2011. Two years later, war broke out in Juba and has continued to date. This conflict with
the Republic of Sudan and between ethnic groups continue to pose threats to South Sudan’s
education sector.13! People have been forced to flee from their homes and seek refuge in the
neighbouring countries. It is estimated that the year 2011, over 300,000 people were

displaced in South Sudan as a result of the armed conflict.132

A study conducted by the UN Special Envoy for Global Education indicates that South
Sudan has one of the lowest school enrolment rates in the world.133 Out of the 123 countries
for which comparable data is available, South Sudan ranks second lowest. For secondary
education, South Sudan is ranked the last out of the 134 countries listed. This report reveals
a dire situation in South Sudan’s education sector. The report further indicates that the odds
of a child reaching school going age today making it through the education system and into

higher education are less than one per cent, far below average for Sub-Saharan Africa.34

Further studies show that there are approximately 1.3 million children of primary school-
age (6-14 years) out of school. Only a minority of those entering the education system
progress through primary and on to secondary school. Although dropout rates are high in
the early grades, they further steepen in grades four and five. Looking across the primary
school grades in the year 2010, there were 426,000 pupils in grade one and just 22,000 in
the final year of secondary education.13®> This is indicative of a limited coverage of upper
secondary and tertiary education, and wider weaknesses in basic education. There are just
25,000 students in higher education in a country of about 10 million people. While

accelerated progress toward universal primary education is vital, South Sudan cannot build

131Brown, G., “UN Special Envoy for Global Education. Accelerating Progress to 2015: South Sudan.”
132 ibid.
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its future on primary education alone. The country needs teachers, doctors, health workers,

engineers, and a civil service with the requisite skills to deliver effective administration.

Conflicts and insecurity are not the only challenges facing South Sudan’s education sector.
Others include, corruption and poor leadership, gender discrimination, poverty, poor
infrastructure, and various curricula and human resource challenges. This chapter delves
further into these challenges with the aim of laying their legal basis in order to improve the

state of education.

3.2 Corruption and Poor Leadership in South Sudan

Corruption can be defined as the systematic use of public office for private benefit.136 This has
a significant impact on the availability and quality of educational goods and services, and on
access, quality or equity in education.t3” Corrupt practices, such as the misappropriation of
educational funds or asking for illegal school fees, can cause significant financial losses to a
country’s education budget and represent an unbearable burden for the world’s poorest.
Improving transparency and accountability and introducing anti-corruption measures is

therefore of utmost importance to improve access, equity and efficiency in the education

sector.138

The government of South Sudan allocates a huge annual budget for the education sector but
there is little to show for this investment. In the year 2012/13, a budget of SSP 6.7 billion was
allocated.*®® This budget allocation was significantly increased in the year 2013/14, with the
ministry disbursing a budget of SSP 17.3 Billion. 140 However, there has been a notable lack

of progress in the education sector despite this level of investment mainly because of corruption
and poor governance.

Further, corruption in education is among the most significant barriers to reaching the
Millennium Development Goals (MDGs) and realizing the universal right to education.

Corruption has had a negative impact on economic, political and social development of

136 Bardhan, P., ‘The Economist’s Approach to the Problem of Corruption” (2006) 34 World Development 341.
187Radovié-Markovié, M., ‘Corruption in Education: A major issue.” See also Hallak J & Poisson, ‘Ethics and
corruption in education (Policy Forum No. 15).” Results from the Expert Workshop held at the IIEP, Paris, France,
28-29 November, 2001. Paris: IIEP-UNESCO.

138 [IEP UNESCO, ‘Online Course tackles corruption in education.” http://www.iiep.unesco.org/en/online-course-
tackles-corruption-education-3379<accessed on 8t March 2017.

139 5outh Sudan National Budgets ministry of finance.
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countries. It reduces the efficiency and quality of services, distorts the decision-making process

and undermines social values.

The cost of corruption is high.!4! The budget on education is often embezzled resulting in
overcrowded schools with poor infrastructure, or no schools at all. Books and other learning
materials are sometimes sold instead of being given out freely. This locks away children from
poor backgrounds having in mind the high poverty prevalence rate in South Sudan. Universities
and other institutions of higher learning have not been spared either. There is prevalent
corruption affecting the employment of lecturers and enrolment of students. Consequently, the
quality of education has been significantly reduced and there is little progress to be achieved.

Corruption in education has devastating impact on all the members of society, and especially
those who are wulnerable and disadvantaged.142 The marginalized groups can hardly access the
promise of educational opportunity.14® They are denied the opportunity to realize their potential
for common benefit. This goes against the principle of equality enshrined in domestic and
international statutes that guarantee equality in the provision of education. In the long term,
corruption negatively impacts the educational qualty and learning outcomes. A study
commissioned by the International Monetary Fund established that corruption is mostly
associated with a greater cost and a lower quality of education.'#4 The universities continue to
churn out poorly trained professionals, posing a great risk to the general population.24® In light
of this, it is evident that prosecuting or preventing corruption in the education sector is therefore

not just a matter of fairness but a fundamental safeguard of human lives as well.

Corruption in South Sudan’s education system takes different forms. It can initially be divided
in the key areas of planning, management and implementation, which contain opportunities to
practice corruption in education in different spheres. Corruption in schools can include
procurement in construction, shadow schools, ghost teachers and the diversion of resources
meant to cater for textbooks and supplies, bribery in access to education and the buying of
grades, nepotism in teacher appointments and fake diplomas and degrees, misuse of school

grants for gain, absenteeism, and private tutoring in place of formal teaching.

1420mar, A. and Gurgur, T., ‘Does Corruption Affect Health and Education Outcomes in the Philippines?’
Available at http://papaers.ssrm.com/sol3/papers accessed on 8 March 2017.

143 Transparency International, ‘Global Corruption Report: Education.’

1445anjeev, G, Hamid, D., and Tiongson, E., ‘Corruption and the Provision of Health Care and Education
Services’ , Working Paper no. 00/116 (Washington, C: IMF, 2000).
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When the procurement process is transparent, it ensures that those objectives are achieved in
the most cost effective and efficient manner. When private individuals procure goods and
services for themselves, they also aim at obtaining the best quality for the best price. However,
this is not the case when public officials procure goods and services within corrupt
environments.146 For them, obtaining the best quality for the best price is not a primary concern.
Instead, officials tend to maximise their access to bribes. As a result, procurement becomes a
gateway to fraud and corruption. This occurs in various ways such as: the procurement of goods
at prices over and above the current market prices, contract bidding and award processes are
manipulated to favour complicit contractors, suppliers and consultants. Corruption in
procurement in the education sector is no different from corruption in procurement in other

sectors.

In low income countries such as South Sudan, public expenditure on education are especially
significant compared to other public budget items. Expressed as a percentage of their total
GDP, they are commonly twice as high as those on public health, and four times more than
military expenditure.2#? For instance, the education budget in South Sudan for the year 2013/14
amounted to SSP 17.3 billion. Education is frequently the sector that has the greatest funds
being disbursed to the greatest number of recipients at multiple levels, and therefore it is at
great risk of leakage. These funds are usually filtered through multiple administrative layers
and pass through the hands of a series of actors with little accountability increasing the risk of

corruption.

In 2009, the UK Serious Fraud Office (SFO) was alerted to allegations of unlawful conduct by
representatives of Macmillan Publishers’ education division in East and West Africa through
attempted bribery of officials overseeing a World Bank tender for educational materials in the
newly independent state of South Sudan. Following extensive investigations by the SFO, an
action was filed against Macmillan in the High Court of England and Wales. The High Court

ordered Macmillan to pay a civil settlement of over US$ 17.7 million in recognition of

146 Arrowsmith, S., The Law of Public and Utilities Procurement (Sweet & Maxwell, Limited 2016).

147 World Bank, ‘Public funds spent on education exceed 4.4 per cent of GDP (2010)’. This figure compares to
2.1 per cent of GDP spent on public health (World Bank, ‘Health Expenditure, Public (% of GDP))’, 2009,
available at http://data.worldbank.org/indicator accessed on 8 March 2017.
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‘improper and unauthorized payments’ to local officials in its unsuccessful attempt to win the

tender; and a 6-year ban on taking part in any World Bank tenders.148

In the absence of a transparent, objective and fair criteria for the selection of educational
leadership at the district level and the ministry, overwhelming practices of favouritism and
nepotism, and bribes on these appointments have been witnessed.14°This has led to the

appointment of unqualified teaching staff and ultimately, incompetent professionals.

Article 46 (d) of the Constitution of South Sudan places as one of the roles of the citizen to
‘prevent and combat corruption’. However, Article 46 (d) is yet to be fully actualized in terms
of the supporting legislation, and it’s a given that the South Sudan citizens are themselves
victims and participants of the corrupt schemes within the sector.1>° The citizenry is often
unable to check on the spiralling corruption that stifles the operations of the county. The
creation of the Anti-corruption commission under Article 143 and 144 of the Constitution
would have gone a long way in tackling corruption within the country. However, the
commission, being a pawn of the corrupt leadership within South Sudan, remains understaffed,
underfunded and therefore unable to carry on its mandated anti-corruption responsibility as had

been envisaged. 15!

3.3 Poverty in South Sudan

South Sudan is expansive, largely rural, yet scarcely populated. Reports by the UNDP indicate
that an estimated 83 percent of the population resides in rural areas.'%2 Despite being a well-
endowed and potentially rich country with vast resources such as oil and gold, the youngest
nation is still characterized by high levels of poverty and low illiteracy levels. Poverty is
endemic with at least 80 percent of the population defined as income-poor and living on an

equivalent of less than US$1 per day.'>® More than one third of the population lacks secure

148 The Guardian (UK), ‘Macmillan Ordered to Pay $17m for Corruption in South Sudan’,

25 July 2011. See also, World Bank, ‘World Bank Applauds Action by the UK Serious Fraud Office in Relation
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access to food. The conflict, falling oil revenues and rapidly depreciating currency have further

aggravated economic hardships in South Sudan.

The negative effects of poverty on education have been widely demonstrated. This is evident
from the high illiteracy rates in South Sudan with illiteracy levels as high as 73% for adults. 154
Notably, 42% of the civil servants have less than primary education yet they are entrusted with
affairs of the state without the necessary technical expertise. Only 27% of the population aged
15 years and above is literate.1>> Worth noting is the significant gender disparities: the literacy
rates for males is 40% compared to 16% for females. This difference can be attributed to early
marriages for girls who are forced to abandon their dreams of ever going to school. Difficult
economic conditions contribute greatly to early marriage for girls. Many families experiencing
hard economic times opt to marry off their daughters to wealthy men to cope with their
financial difficulties upon payment of the bride price by the groom-to-be.

A report by the World Bank analysing the financial condition of South Sudan reveals the dire
situation of the economy. In 2016, South Sudan experienced one of the world’s highest
inflation rates at 309%.156 The South Sudanese Pound (SSP) depreciated on the parallel market
from SSP 18.5 per dollar in December 2015 to reach almost SSP 80 per dollar by end
September, 2016.1%7 South Sudan is now in hyperinflation. This saw the annual inflation
increase by 661.3% from July 2015 to July 2016 and by 730% from August 2015 to August
2016.158 Food prices have increased placing many households in a deep financial crisis as they
are unable to afford basic food for survival. The Ministry of Finance and Economic Planning
(MOFEP) further revealed that the Central Bank has no reserves and the limited oil and non-
oil revenues are spent on defense and security loans. The incidence of poverty has also
worsened, from 44.7% in 2011 to 65.9% in 2015, with a corresponding increase in the depth
of poverty.?®® To that effect, parents can’t afford to take their children through school as it
becomes a costly affair.
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3.3.1 The Impact of Poverty in South Sudan’s Education System

South Sudan’s National Ministry of Education, Science and Technology (MoEST) mission
statement posits that the Ministry shall cherish education for all its people equally. It aims to
provide an education that is relevant and affordable based on the needs and aspirations of the
people to enable them to become productive and responsible citizens. However, there are many
challenges facing the achievement of the Education for All (EFA) Goals, one of them being
poverty. Researchers have established that hunger, a poverty related problem adversely affects
student’s learning and participation at school.26® With a limited budget and high food prices,
the South Sudanese government cannot afford to provide students with food though it would
act as an incentive for children to go to school. Instead, they choose to remain at home in order
to assist in fending for their families. This explains the low school enrolment rates recorded

over the years.

As a result of the conflict, 866,000 school-aged children have been displaced from their homes
to areas without access to protective learning spaces, or to host communities where education
resources are non-existent or overstretched.1®! An estimated 400,000 have dropped out. The
government, owing to inadequate funds has failed in its duty to provide mobile learning options
to such groups that are unable to attend formal school settings hence failing in achieving the
EFA Goals. In addition, the aid system has not responded effectively to the challenge posed by
displacement. Humanitarian appeals are seldom fully funded—and education is usually a
peripheral concern in such appeals. The revised 201112 financing requirement for delivering
education in emergencies was estimated at about $40 million, with some 229,000 children

needing support. By midyear, pledges received amounted to less than half of the request, with
the slow disbursement of funds further delaying the implementation of projects.

Suffice to say that poverty has spread its tentacles in the education sector and left it crippled in
many ways. Because of the prevailing poverty, there are inadequate numbers of qualified

teachers, limited resources and poor infrastructure. 162

Following the country’s financial crisis, South Sudan has been allocating 5 to 7 percent of its

budget to education — one of the lowest in the world. Lack of funds has contributed greatly to
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inadequate access to educational facilities such as schools, learning materials and salary

disbursements for teachers.

Further, infrastructural development has noticeably lagged behind. South Sudan’s learning
infrastructure leaves much to be desired. The classrooms are overcrowded and there is
inadequate provision of textbooks.'8% Rising enrolment has placed strains on classroom
availability. Currently, there is a ratio of 125 pupils to each classroom.164 Despite the growing
need for increased facilities, the requisite intervention has been lacking. The increased cost of
construction has not made things better either, particularly due to exchange rate depreciation
because of the high import content of the materials used.

Reports further reveal that payments to teachers have been disrupted. This may have led some
teachers to leave the workforce in search of more reliable sources of income. Moreover, not all
teachers are on the government payroll. It is estimated that the about 8,000 teachers work on

an informal basis. These teachers are paid through school charges, which are in turn keeping
many children out of school.165

Relatedly, reports indicate that less than 5% of teachers in South Sudan have the skills to teach
in school.1%¢ Approximately 3% of teachers have gone through either college or university
education.'6” One third of South Sudan’s teachers have only a primary school education. It
follows then that fewer than half of the country’s teachers have received training. This can be
attributed to the low pay and lack of learning materials which make the training an uphill task.
States such as Unity, Jonglei and Eastern Equatoria have recorded very low shares of qualified
teachers in the workforce with a pupilteacher ratio of 117:1. Government intends to curb this

chronic shortage of qualified teachers in a bid to ensure that students benefit from a quality
education.

163Green, E., ‘Challenges facing Education in South Sudan.” Available at <https://banaa.org/2013/06/18/the-
challenges-facing-education-in-south-sudan/>accessed. On 11" April 2017. Reports showthat students in South
Sudan have to share books, and sometimes up to 9 students might be trying to read the same book.

164 Brown, G., ‘Accelerating Progress to 2015: South Sudan.” A Report Series to the UN Special Envoy for Global
Education.

165 1hid

166Green, E., ‘Challenges facing Education in South Sudan.” Available at <https://banaa.org/2013/06/18/the-
challenges-facing-education-in-south-sudan/>accessed on 11th April 2017

167 Ibid

40


https://banaa.org/2013/06/18/the-challenges-facing-education-in-south-sudan/
https://banaa.org/2013/06/18/the-challenges-facing-education-in-south-sudan/
https://banaa.org/2013/06/18/the-challenges-facing-education-in-south-sudan/
https://banaa.org/2013/06/18/the-challenges-facing-education-in-south-sudan/

It is also costly to school in South Sudan. In war-tone South Sudan, economic activities have
been compromised and farming activities halted.16® The disruption of oil revenues has hit the
country hard and created uncertainty over the government’s financial capacity. Poverty levels
have increased drastically with 80% of the population living on an equivalent of less than US$1
per day.1%° Only elementary education is free for children aged 6 to 13 years. Most of the
households in South Sudan are poor and cannot afford to educate their children any further.
Without secondary education, these minors are left at home idle and with no means for
economic survival. As aresult, they are tempted to pick up arms for economic independence.

Some of them are recruited as child soldiers.

Schedule (B) of the Constitution of South Sudan places the role of promoting education within
South Sudan on the States. The conduct of pre-primary, primary and secondary education has
been listed as under the powers of the States. Nevertheless, the Constitution does very little to
promote free and basic education to all children in order to avoid the challenge of access to
education occasioned by poverty. Like Article 29 of the South Sudan Constitution, Article 53
Constitution of Kenya 2010 lists education as a human right for a child, and has compelled the
Kenyan government to provide education to all Kenyan children. It states that every child has
aright to ‘free and compulsory basic education’. This import from the Kenyan Constitution is
necessary because it shows that the South Sudan laws lag behind in enforcing and providing
compulsory education as a right of the South Sudan child, and fails to provide avenues where

the free and basic education can be accessed by all, especially for the poor South Sudanese.

3.4 Insecurity in South Sudan

South Sudan gained independence in 9t July 2011 after signing a Comprehensive Peace
Agreement with the North in 2005.170 Despite the euphoria and sense of freedom that came
with independence, South Sudanese citizens are still living in fear. The young state has been
hit with multiple forms of violence, ranging from localized ethnic wars to urban crime and
violence perpetrated by security forces. Decades of war have caused the killings of 2.5 million
people. Foreign workers haven’t been spared either. They are in constant fear of xenophobic

attacks curtailing their business operations in the country.1’* The people have lost faith in the
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security system of the country. Security forces have contributed tremendously to the rise of

insecurity in South Sudan. It is reported that most reported crimes across the country are those
known to have directly involved uniformed security services.

3.4.1 Impact of Insecurity in Education

Insecurity has adversely affected education in South Sudan. Parents fail to send their children
to school and teachers are afraid to teach because of prevailing attacks.1’? As a result, there has
been an increasing number of school drop-outs. Several schools have been burnt down due to
the ongoing cycle of violence and revenge Killings. Teachers and students resorted to being
freedom fighters whereas others fled the country and sought refuge in the neighbouring
countries. Teacher training institutes and universities were closed down. About 1200 schools
in war torn states such as Unity, Jonglei and Upper Nile have been closed down following the
conflict.2”® Schools have ceased being safe havens as they have been destroyed, burnt down or

used as shelters for armed groups.

Internal displacements are a common occurrence in South Sudan. People are forced to migrate
to areas without the necessary infrastructure such as roads, water and schools. Reports indicate
that 866,000 school-going children have been displaced and an estimated 400,000 have
dropped out of school owing to the conflicts.1’# As from December 2013, the recurrent political
crisis has caused the displacement of an estimated 1.9 million children, adults and youth.175The
displaced communities’ dreams of an education are shattered as they are forced to settle in

places where learning institutions are virtually non-existent.
Insecurity comes with a ripple effect in the education sector.

First, threat of violence has held back several NGOs and International organizations from
conducting their operations in war prone countries. These organizations have restrained
sending their foreign personnel from travelling and working in those areas.'’® As a result, they

are unable to monitor projects as they would like. In addition, humanitarian appeals for funding
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have also been delayed. Following the displacement of thousands of children in South Sudan,
the revised 2011-12 financing requirement for delivering education in emergencies was
estimated at about $40 million, with some 229,000 children needing support. By midyear, less

than half of the amount pledged was received, with the slow disbursements of funds further
delaying the implementation of projects.1’”

Second, many schools were either closed down or destroyed in South Sudan during the war.
The remaining schools are either too far or inaccessible due to the state of roads. Parents also
fear that their children may encounter bandits on their way to school. Security problems may
increase the cost of education, such as making it necessary to pay for transport. With the
prevailing poverty levels in South Sudan, parents cannot afford to pay money for
transportation. The situation was worsened when Minister of Education, in a bid to secure
learning resorted to relocate those schools affected to safe places. Following inter-clan clashes
that erupted in March 2015, 19 primary schools were amalgamated and moved from rural areas
to Rumbek town for their safety.1’® As a result, school going children in rural areas have to

travel for long distances before getting to the nearest school.

Third, experienced and professionally trained teachers in South Sudan are in short supply.
There are about 28,000 teachers in the country with a third of them only having a primary
school education.!”® The average student to teacher ratio in 2012 stood at 52:1 — one of the
highest in the world.18° The situation is aggravated by insecurity which makes teachers unable
or unwilling to travel or live. Skilled workforce from other countries are in constant fear of
harassment and other xenophobic related attacks. East Africans conducting business in the
country have expressed concerns that they are targeted by members of the state security forces
and local youths who accuse them of stealing their jobs even if these youths never held jobs.18!
This trend of xenophobia is a dangerous development that South Sudan, as a new country
whose citizens are hosted by neighbouring countries must work to counteract. The young state

will continue to need the skilled labour force from these countries to contribute to technical
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fields such as medicine, teaching, engineering etc., skills which South Sudanese have not had

opportunities to acquire during war.

Fourth, poverty levels have risen following the insecurity that has plagued the world’s youngest
state. Reports indicate that 80% of the population lives on an equivalent of less than US$1 per
day.182 Business activities have been halted and agriculture discontinued due to the current
state of unrest. The disruption of oil revenues has brought Sudan to a fiscal crisis; the country
has recorded an inflation rate of 309%, one of the highest in the world. The Republic of Sudan
imposed high transit fees and unilateral seizure of oil which led the Republic of South Sudan
to close down oil production in 2012.18% Food prices have in turn increased tremendously
making it difficult for poor households to provide the minimum food basket. The construction
of schools has become an expensive affair as most of the building materials have to be
imported.

With a limited budget allocated to education, the rest is majorly spent to acquire weapons,
armoury and other security related expenditure. South Sudan has been allocating just 5 to 7
percent of its budget to education, one of the lowest in the world.'8* Military spending on the
other hand officially accounts for 28% of the budget. However, it is widely believed that more
than half of the country’s expenditure is spent on armed forces, one of the highest in the

world.185

The foregoing paints a rather bleak picture of how insecurity is a great concern to South Sudan
to the extent of under-funding the education sector which should be of utmost importance.
Education should be a major priority in a country such as South Sudan which is in dire need of

elites to aid in the management of the State affairs.

Inasmuch as there are enough laws on the protection of the South Sudan’s citizen, much as not
been done to promote education during war time. The many laws on the improvement of the
education situation, among them the Constitution and the Child Act, within South Sudan
continue to remain unenforced owing to security considerations. Further, the Kampala

Convention on the right of education to internally displaced persons stands unenforced as well.

182 UNDP, ‘About South Sudan’ available at
<http://www.ss.undp.org/content/south_sudan/en/home/countryinfo.html> accessed on 11th April 2017.

183 Brown, G., ‘Accelerating Progress to 2015: South Sudan.” A Report Series to the UN Special Envoy for Global
Education.

184 ibid

185 jhid

44


http://www.ss.undp.org/content/south_sudan/en/home/countryinfo.html

This being the situation, insecurity and perennial wars within South Sudan pose a persistent

challenge on access to education.

3.5 Poor Infrastructure in South Sudan

Infrastructure can be defined as the umbrella term for physical, social, and economic structures
and facilities that are the basis for the development of a community, society, or nation.86 In
education, infrastructure refers to the facilities or suitable spaces where learning can take place;
the most basic of which are classrooms, learning, and school facilities.*8” However, education
depends on a wider range of infrastructure beyond the classroom such as outdoor facilities,
roads to the school, and access to water and electricity. Lack of such infrastructure or poor
quality of infrastructure has negative effects on the education sector concerning the quality of
education, the health of students, and class attendance.'®Importantly, improving the
educational infrastructure and overcoming the barriers to good infrastructure is a critical issue
for most developing and least-developed countries given the lack of proper financing and poor
economic and political priorities.8°

Research has shown that there is a link between the state of infrastructure and the quality of
education delivered.'®® In South Sudan, the state of public infrastructure is wanting due to its
position in an embryonic state. As such, roads are almost non-existent, classrooms are not
enough, and there is a shortage of public utilities such as clean water and power. As such, the
education sector in South Sudan suffers from the owverall poor state of infrastructure in the
nation. The right to education cannot be achieved without the necessary facilities and structures
in place to guarantee that the quality of education meets the accepted standards. Without

classrooms and trained teachers or proper roads to access schools, the education sector in South
Sudan will continue to lag behind.

The world’s poorest countries, with South Sudan one of them, required more than four million

classrooms by 2015 to bridge the existing pupils-classroom gap.1°t However, more
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importantly, is the fact that most of the classrooms required are in the rural areas.'%? In rural
areas, children walk for hours on poor roads to attend schools some of which do not even have
proper classrooms or adequate facilities. In such cases, the motivation of the children to go to
school may be affected thus leading to dropouts. More so, in the case of girls who require
proper toilets and sanitation facilities, the rates of dropout are high among the older girls after
menstruation begins.193 Therefore, if such cases of dropouts are to be reversed, countries such

as South Sudan need to invest more in the development of both public and school infrastructure
to provide a conducive learning environment.

3.5.1 The Impact of Poor Infrastructure in Education

Poor infrastructure affects the education sector in South Sudan in several ways. First, it leads
to low enrolment, especially in primary and high schools. Without enough classrooms,
principals are forced to turn away children once the capacity is reached. Moreover, poor
facilities demotivate parents from sending their children to schools especially sending girls to
school given their need for proper sanitary facilities. Second, poor infrastructure leads to low
participation and class attendance. When pupils wall for hours to school every morning, they
arrive tired and thus will not be productive in class. Further, in cases of rains or hot afternoons,
most pupils do not attend class leading to high rates of absenteeism.1®4 Third, the low number
of classrooms leads to overcrowding and large class sizes. In South Sudan, the numbers of
schools are few compared to the population of school going children.1®> Thus most of the
classes are severely overcrowded with pupils and students sometimes from several classes in
one class. Finally, poor facilities of classrooms or sanitary facilities pose a vital concern for
safety and health of pupils. Dilapidated classrooms and lavatories risk collapsing during the
rainy season posing a safety risk to students. Moreover, poor sanitation and overcrowded
classrooms are a source of communicable diseases, and in the case of a disease outbreak, the

risk of an epidemic is very high.

While most of the public infrastructure in South Sudan is in a poor state, several areas of

infrastructure have a direct and significant effect on the nation's education system. These areas
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include the state of classrooms and outdoor school facilities, the roads accessing the school,

and the availability of energy and water.

About one-third of classrooms in South Sudan are taught in the open while a further 25% are
taught in semi-permanent or basic classrooms.2® Such outdoor classrooms consist of just a
homemade blackboard nailed to a tree and pupils have to sit down on the floor or tree stumps.
In most cases, classes rarely occur in the afternoon due to the hot afternoon weather. Moreover,
the existing classes do not meet the safety standard to be classrooms given they are built with
local materials and are at risk of collapse during rainy seasons.'®” As such, there is a shortage
of regular classrooms capable of holding a sizable number of pupils adequately. Moreover, the
few classes that are well built are in a dilapidated state and overcrowded leading to some
parents to be scared of sending their children to school. Therefore, there is a shortage of more
than 25000 classrooms in South Sudan and unevenness in the distribution of schools among

states.198

While much emphasis has been given to the need of classrooms, most schools lack essential
outdoor facilities that are necessary for the full functioning of the school such as latrines,
staffrooms, and storage facilities. Therefore, the quality of education is jeopardized because
teachers do not have meeting places or even secure storage of teaching and learning materials.
Only about 33% of schools have proper storage for equipment and materials.19® Given that
South Sudan is currently in a state of internal conflict, security of learning and teaching
materials is important. Moreover, the ratio of children to latrines is very high. For instance, in
the Bahr El Ghazal Region, it stands at one toilet for 200 pupils.2%° Therefore, there is a clear

lack of outdoor facilities that are required by schools whether day or boarding.

In South Sudan, the road networks are destitute and, in most cases, non-existent. Specifically,
only around 2% of the road network is paved while during the rainy season of June to October,

up to 60% of roads are inaccessible.2°1 As a result of the poor roads, most of the school-going
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children have difficulties accessing schools. In particular, cases of long-distance walk every
morning are common. However, the rainy weather sometimes makes road impassable leading
to low attendance in the rainy months.2%2 Furthermore, the long distance travelled by pupils
leads to insecurity challenges. Due to lack of roads, sometimes children have to travel through
forests and bushes to attend classes in areas where conflicts occur and thus risk being abducted
or raped. More so, with girls, it is very insecure to travel even during the day. Ultimately, such
insecurity on the roads leads to parents denying their daughters from attending school

disadvantaging girls’ education.

Moreover, the lack of proper roads affects the transport of materials and learning equipment to
schools. Lack of navigable roads means that schools may not be accessible or it may take long
to get the necessary teaching and learning materials such as stationeries to the pupils who need
them. Research shows that schools need an adequate and timely supply of learning materials
for them to function effectively. However, without such access, most teachers in South Sudan
find themselves with a shortage of learning materials such as textbooks, papers, and writing

materials in an already overcrowded class.2%3

There is asignificant lack of a support mechanism for the education systems such as the utilities
needed for schools to function. Importantly, availability of clean water and sanitation facilities
is a challenge to most schools in South Sudan.2%4 Research by Brown indicated that only about
half of schools have access to proper latrines and safe drinking water.2%> While structures such
as buildings are crucial to education, water is a basic need that needs to be accessed by all
people at all times. Students cannot learn effectively without clean water to drink and to wash
the classrooms. Further, sanitary facilities are crucial in maintaining good health of school
children. A study by UN ECOSOC highlighted the challenge faced due to risk of transmission
of water-borne and other communicable diseases especially during the rainy season.206

Concerning power, South Sudan’s infrastructure is almost non-existence. Only about 1% of the
population have access to electricity within a population of about 10 million people.2°” As such,

even in schools, power is almost entirely non-existent. Access to electricity affects the quality
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of education children receive more so in the digital era of technology we live in. As such,

without access to electricity, basic technology, such as computers, cannot be used in improving
education in South Sudan.

Although the legal infrastructure to education exists, based on the Constitution, the Child Act,
and the numerous international instruments on the right to education, the actual physical
infrastructure and the qualified personnel to actualize the legal infrastructure is lagging. There
is little that can be done in terms of creating laws to improve the physical infrastructural space
on education, and on human development, but continuous attention by the government of South
Sudan in prioritizing this area is necessary.

3.6 Various Curricula and Human Resources Challenges

A curriculum is defined as a documented plan for teaching or instructions that highlight the
objectives for learning, the courses and subjects to be learnt, and how teachers will teach.2%8 In
the context of education in South Sudan, the curriculum refers to the framework used by
teachers to transfer the required skills, knowledge, and attitudes to learners.2%° Moreover, the
minimum standard for curricula in South Sudan requires that it to be culturally and socially
relevant, linguistically relevant, and appropriate to the needs and context of learners.?10 As

such, the national education curriculum in South Sudan is meant to provide quality education
to all learners. However, this is currently not the case on the ground.

Up until 2015, there was no standard curriculum to be used in all schools and colleges in South
Sudan.? Most of the schools relied on curricula from neighbouring countries such as Sudan
and Uganda for curriculum and textbooks. Further, due to the lack of a curriculum, there was
no defined language of instruction which led to schools teaching in different mother tongue
languages and Arabic.?12 As such, the education sector was in a state of destitute. However, the
new curriculum has given hope to a better future. However, it still faces numerous challenges

given that the education system in South Sudan is still in its infancy.
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Curriculum development goes hand in hand with training and professional development of
human resources capable of implementing and further development of the curriculum. In South
Sudan, there is a glaring deficiency and lack of quality of human resources in terms of the low
number of teachers and education personnel.213 In South Sudan, the most glaring challenge is
the gender imbalance in the teaching profession. Only about 12% of teachers are women in
South Sudan.214 Further, almost 90% of the teaching staff is undertrained or untrained.21®
Moreover, trained teachers are not deployed based on the number of students and the school
levels. As a result, most of the schools lacked trained teachers in some subjects or even lack
qualified teachers entirely. As such, there is an immediate need for more teachers and
development of the teaching profession. The development of teachers is even more crucial than
the acute shortage because it means that unqualified personnel who may not have completed

their education are tasked with educating the next generation of leaders.216

3.6.1 Curriculum and Language of Instruction

In 2015, South Sudan launched the first national education curriculum that was comprehensive
and covered all education levels from Early Childhood Development to higher education.?1’
As a result, South Sudan currently has a comprehensive new curriculum that fosters growth
and development, peace and prosperity, harmony and justice with a strong foundation of South
Sudan’s rich culture and heritage. While the new curriculum is welcome and promising, it is

beset by several challenges.

First, there is need to train teachers and harmonize teacher training with the new national
curriculum.218  Further, the training of teachers has been lagging behind as a result of years of
conflict.21® Given this lack of qualified teachers and the low numbers of trained teachers, the
implementation of the new curriculum presents a significant difficulty to South Sudan.
Secondly, the new curriculum presents a huge funding gap in implementation particularly in

the development and distribution of new textbooks based on the new curriculum. Given that
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there is a shortage of textbooks already in South Sudan, the new curriculum only complicates

the situation as the already existing textbooks are obsolete and need to be upgraded.

Moreover, the Ministry of Education, Science and Technology highlighted the challenge of
implementation of ECDE curriculum in South Sudan due to the lack of awareness of
importance of ECDE by key stakeholders and the community at large.?2° ECDE is a very
crucial part of the education system that sets up children’s education based on its foundational
significance. In the new curriculum, the stakeholders have proposed that the first years of
education be taught in mother tongue. However, the challenge posed is how to teach mother
tongue to a children population with more than 63 different languages and dialects.??!
Moreover, more than half the population is under the age of 18 and thus is currently in need of
quality education.??? Such demographics have clear implications the effective implementation
of the new curriculum which consists of mother tongue and English.

Second, there are significant language barriers. Language is a significant issue in the education
system of South Sudan. Before the separation from Sudan, Arabic was the official language
imposed in Southern Sudan and as such teaching was done in Arabic. Therefore, the majority
of the educated population in South Sudan speaks Arabic.223 However, as a result of separation
and independence South Sudan set English as the official language and thus English was
mandated as the language of instruction.??4 As a result, there is a significant lack of teachers
with the proper English language skills in the education sector. Further, due to the language
barrier, most teachers do not have access to in-service or pre-service training programs. As

such, the growing lack of qualified teachers is widened further by the switch from Arabic to
English.

Furthermore, the new curriculum has added new challenges to the already complex nature of
the language of instructions in South Sudan. The inclusion of mother tongue as the language
of instruction in the early years of education and use of English in later years provides a cause
for concern. There is a need for training of teachers who are not only proficient in teaching in
English but also in mother tongue for lower primary. Moreover, there is also need to have

qualified teachers who can help children transition from mother tongue to English. Such
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teachers are currently not there. Further, the current unfair distribution of education among
states means that some communities have an unfair advantage over others. Given that 10 of the
ethnic groups in South Sudan consist of nearly 80 of the population, there is risk for

marginalization of the remaining communities in terms of education.22°

There are no laws for standardizing education within South Sudan. It is proposed that a law
setting the basic minimum curriculum requirement and language of instruction within the
whole of South Sudan will go a long way in improving the quality of education. Kenya, for
instance, despite having more that forty native languages, has chosen to use English and
Swahili to promote and improve education. The curriculum within the Kenyan situation is

equally standardised. This approach can be adopted into South Sudan through the relevant Acts
of Parliament and their accompanying regulations.

3.6.2 Human Resource challenges

Numerous studies have shown that the academic and professional qualifications of teachers
determine the quality output in education. Unfortunately, the education system in South Sudan
Is wanting with an inadequate number of academically and professionally qualified teachers.
In primary schools, roughly 46% of the teachers possess a basic primary education, and 45%
of the teachers have attended secondary schools.226 For instance, schools in the Lakes, Northern
Bahr Ghazal, and Warrap states have the highest population of the primary school teachers
who only attained a primary level education. In secondary schools, the situation is better with

at least 53% of the teachers being graduates from universities and colleges.??’

Teachers with professional qualifications in South Sudan are also few. Roughly 47% of the
teachers are untrained.??® In primary schools, only 16% of the teachers possess pre-service
training, and in secondary schools, only 12% of the teachers have training.22° The Ministry of
Education, Science, and Technology (MOEST) has introduced programmes to deal with these
low levels of academic and professional qualifications in South Sudan. It has recently launched
the "National Teacher Education Strategy” to offer pre-service and in-service training for

teachers. Under this strategy, two institutions will be established across the country; the
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Teacher Training Institutes (TTTs) to be located in each state and the Cluster Education Centres
(CECs) in each county.230

There is a severe shortage of teachers. Due to the rising enrolment rates in primary schools, the
number of teachers available is inadequate. As a result, the ratio of teachers to pupils remains
significantly high thus hindering effective knowledge transfer. For instance, in Kodok Boys a
primary school in Fashoda County, there are only eight teachers serving a population of 928
pupils.23! In this school, the teacher/student ratio is 1:116, afigure that compromises the quality
of education. More so, some teachers are forced to take up double-shifts to address the shortfall
of inadequate facilities and teacher shortage.232

There is also a glaring challenge of gender disparities in teacher distribution. South Sudan's
teaching staff is dominated by the male gender. Women consist of only 13% of the teacher
population.233 In some states such as Central Equatoria, 80% of the teachers are male, and in
Unity State, 95% of the teachers are male.23* This disparity can be attributed to the low school
completion rate of girls due to the existing social, cultural barriers. However, the importance
of female teachers cannot be understated. Female teachers act as role models for the young

girls, and they offer positive psychological and social guidance to girls especially during
puberty when most of them drop out of school.

Further, most teachers have limited knowledge and lack basic pedagogical skills. Before
acquiring independence, schools in South Sudan were taught in Arabic. As aresult, the large
population of teachers has limited English skills. More so, because of lack of training, teachers
lack pedagogical skills which are essential in conveying knowledge in a way that students can
understand, remember, and apply. Pedagogical skills also involve class management skills and
content- related skills. With limited knowledge and pedagogical skills, the quality of education

being offered to children in South Sudan is poor.23°

Teachers are also subjected to harsh teaching conditions. The International Labour

Organization (ILO) identifies fair working conditions to include reasonable working hours and
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fair remuneration. However, teachers in South Sudan are deprived of benefiting from fair
working conditions as they are subjected to an enormous burden of teaching overcrowded
classrooms and attending other administrative duties.?3¢ More so, teachers' remuneration is
relatively small that they hardly manage to meet their day to day needs. As aresult of poor pay
and low motivation, teachers opt for other better-paying jobs. This transit increases the teacher

turnover rate which in turn undermines the right to education for the children in South Sudan.

Lapses and Failures to Uphold Professional Ethics by the Teachers have also been identified
as a significant barrier. Although there are no studies that offer a qualitative foundation for
misconduct among teachers, few educators, parents, and students have mentioned it as a barrier
to schooling. There have been outcries among school girls that teachers make snide remarks
against them while in school. Worst still, some teachers engage in illicit relationships with their
students. It is reported that students who are involved in these illicit affairs end up losing
interest in education altogether in preference for marriage. The worst effect, however, is that
parents fear to send their children to school as soon as they become aware of such kinds of

relations.237

There is little that can be done in terms of the laws to improve the human resource situation.
The government, nevertheless, can be mandated to priories the development of human
resources within South Sudan meant to promote access to education. This can be done through
staff development programs such as trainings and scholarships. The law on staff trainings and
scholarships is yet to be structured and made to be in line with the educational needs of the

country.

3.7 Discrimination against the Girl Child

Gender discrimination in education refers to the distinction, exclusion, limitation, or
preference, which, being based on sex, impairs equal access to education.?3® As the newest
nation in sub-Saharan Africa, South Sudan is anchored at the bottom of the World's League of
education not only because of the low access to education, but also due to the gender

inequalities that loom in the education sector.23?
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Although 60% of the population in South Sudan is made up of women, approximately 90% of
women are illiterate, and 50% of the girls under the age of 18 are married.24? Currently, only
35% of the girls in South Sudan attend school. This value is attributable to the signing of the
Comprehensive Peace Agreement in 2005, the Child Act in 2008 and the General Education
Actin 2012 among other education policies that have prompted the increase in girls’ enrolment.
In 2006, only 265,833 girls had been enrolled in primary schools.241 By the end of 2013, the
enrolment of girls had nearly doubled with 510, 599 girls being admitted into primary schools.
This figure, however, was relatively low compared to boys who accounted for roughly 800,868

pupils in schools around the country.?4?

In South Sudan, for every ten boys joining a primary school, there are only seven girls.243 This
figure, however, reduces asthe pupils' progress towards completing primary school and joining
secondary schools. Studies show that lower primary classes (Class 1-4) are usually well
attended, but the dropout rates significantly increase as girls reach puberty in class 4
upwards244, By the time the pupils are completing primary school, very few girls proceed to
the secondary schools, and in some cases, no girl candidates sit for the Kenya Certificate of
Secondary Education (KCSE). This phenomenon is attributable to the existing gender
mequalities in the South Sudan’s education system that increases the likelihood of school

dropouts among girls.

Education for girls is essential because it promotes stability, security, and survival at both the
individual and family levels.24> Lack of access to formal education limits the ability of women
to participate effectively in the political, economic, social, and cultural spheres of a nation.246
Without education, women cannot acquire the necessary skills and knowledge required to make
informed decisions about their future. They cannot take an active role in the political and
economic arena, a step that would significantly improve their quality of life.

More so, a survey conducted in 2006 titled "The South Sudan Household Health Survey"

revealed that illiteracy and lack of education expose women to health risks such as HIV

240 Ministry of Education, Science and Technology, 'Education Statistics for the Republic of South Sudan'
(Ministry of Education, Science & Technology (MoEST) 2015) <http://www.southsudanemis.org> accessed 10

April 2017.

241 ibid.

242 ibid.

243Kavesu, B., Children Discriminated Againstin Southern Sudan (Save the Children Sweden, 2007).
244 jhid.

245Ali, N., Gender and State building in South Sudan (The United States Institute of Peace, 2011).

246 jhid.

55



exposure. The results of this survey showed that only 45% of women in South Sudan aged
between 15 and 45 years had heard about HIV/AIDs and approximately 70% of all women
knew about the three primary mechanisms of HIV prevention. Numerous studies have
associated girls' education with lower rates of HIV/AIDs, lower child mortality, improved
stability, higher education levels for the future generation, peace, and health, all factors that
contribute to National development. In fact, a survey conducted by the World Bank in 2011

indicated that increasing secondary education among girls by only 1% resulted in an annual
income increase of 0.3 % per capita.

3.7.1 Barriers to Girls’ Education in South Sudan

Barriers to girls’ education in South Sudan can be attributed to several factors. These barriers

can be categorized into household and community-based barriers and school-based barriers.

3.7.1.1 Household and Community-based barriers
i) High Poverty Levels

Decades of conflict and upheaval in South Sudan have had an impact on the cost of living in
homes throughout the country. This economic depravity has fuelled early marriages in South
Sudan since girls are seen as a prospect to increase family wealth through marriage and bride
price. More often than not, families try to escape poverty by marrying off their young girls in
exchange for the bride price or other much-needed resources. Statistics released by UNICEF
in 2013 reveal that approximately 52% of girls in South Sudan are married before they are age

18 years.247

Unfortunately, these financial conditions have promoted the prioritization of boys over girls
when it comes to choosing which child will be enrolled in primary school. The costs associated
with tuition fees, uniforms, exercise books, and other vital learning materials are considered to
be exuberant. Therefore, girls are forced to stay at home carrying out household chores or
participating in the family economic activity to contribute to the family’'s overall income and
the education of their brothers. Sadly, girls who were fortunate enough to enrol into school end
up dropping out either because of early marriages or because they spend long hours helping
out with the house chores that they end up missing classes, performing poorly, and eventually

dropping out of school.248
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In an unusual manner of contemplation, South Sudan communities believe that early marriages
are a form of protecting girls from pre-marital sex and unwanted pregnancies. They think that
going to school increases the likelinood that a girl will get pregnant. More so, they believe that
unwanted pregnancies affect the family honour and reduce the amount of dowry a family would
receive. Consequently, a significant number of girls are denied their right to access education

on an equal basis with boys.24°

i) Gender Norms and Peer Influence
At the international plane, South Sudan has ratified major human rights treaties, but at the
community level, it is but a patriarchal society that is founded upon the subjugation of women
rights. While male leaders enforce traditions, women are marginalized in the decision-making
process, and they have no voice against early marriages. Since customs dictate that women stay
at home as mothers and wives, girls develop a strong sense of obligation towards the family
which in fact undermines their right to education. Aggregating this situation is the influence of
peer pressure among girls in the same community. Teachers have indicated that peer influence

dictates whether a student will continue attending school or drop out to be married.

3.7.1.2 School Based Barriers
)] Lack of Female Teachers

Apart from the chronic shortage of qualified teachers, there is a noticeable disparity between
female and male teachers in South Sudan. Throughout the country, only 13% of the teacher
population represent women. For instance, in Central Equatoria, 80% of the teachers are male,
and in Unity State, 95% of the teachers are also male. Female teachers not only act as role
models, but they represent an embodiment of positive psychological and social guidance for
girls. While recognizing the need for capacity building among teachers, the government
embarked on teacher training. However, only 47% of teachers are trained. Out of the 47%, only
6% represent female teachers, a situation that poses a challenge in promoting the support for

the girl child's education.

i) Lack of WASH facilities at schools
Studies show that 57% of schools in South Sudan have no access to latrines2°9, Schools that do
have toilets suffer from poor maintenance because the latrines are not adequate to serve the

entire school population. This lack of latrines and the inadequacy thereof undermines the right
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of girls to access education on an equal platform with boys because girls at puberty feel that
the latrines available to do not offer them the privacy they require. As such, they shy away
from school and prefer to stay at home for roughly 4-7 days per month during the menstruation
period. Compounding this challenge is the lack of sanitary towels.25 Although the government,
NGOs, and other charitable organizations have made efforts to distribute the sanitary towels,
such efforts are yet to impact the lives of the larger population of girls across the country. As
a result, girls waste a lot of time at home; time they would have spent furthering their
knowledge in school. In some extreme cases, some girls do not report back after the menstrual

period either because of house chores or being married off.

iii) Gender Based Violence (GBV) and related security issues
Gender Based Violence is a prevalent issue in South Sudan with 1/5t" of the women having
experienced GBV at one point of their lives.22 GBV takes various forms including sexual
harassment, sexual abuse, forced marriages, and corporal punishment among others. Due to the
poor infrastructure and the few schools in South Sudan, children are forced to travel long
distances to receive education, a situation that poses security risks to girls. Although there are
no solid statistics on school-based GBV prevalence, there have been reports of boys and male
teachers making snide remarks against girls while in school or during transit to and from
school. More so, both girls and boys remain unprotected against Corporal punishment although
it is expressly prohibited under the law.?>3 Research studies have proved that traumatic
experiences have adverse effects on the learning capabilities. Students who have been exposed
to violence depict high levels of emotional upset, disruptive behaviours, low school attendance,

and overall poor grades.25

South Sudan, being a party to some of the most important conventions on access to education,
such as the Convention on the Rights of the Child, and the Convention on the Elimination of
all forms of Discrimination Against Women, needs to ensure that these conventions are
implemented in order to deal with the barrier to education for the girl child, women, and other
disadvantaged groups. What is lacking is not the legal framework, but the will to provide access

to education to women, children and other disadvantaged groups.
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Should these Challenges Impede Access to Education?

The challenges outlined here are corruption and poor leadership, poverty, insecurity,
infrastructure, discrimination against the girl child, and human resource challenges. These are
the biggest impediments to access to education in South Sudan. Can these challenges be
addressed by the law so that the right to education can be smoothly implemented in the country?
Article 29 (1) of the Constitution of South Sudan provides that education is a right for every
citizen. The article continues to make it mandatory for all levels of government to provide
access to education for all citizens without discrimination as to religion, race, gender, disability,
health status, and ethnicity. Under sub-article 2, primary education shall be free and
compulsory. The challenges outlined in this chapter should therefore not be allowed to impede
the implementation of this right because the Constitution clearly states that South Sudan
citizens shall be allowed access to education at all levels.

3.8 Conclusion

The challenges facing education in South Sudan have significantly contributed to the high
illiteracy rates, poor quality of education, gender disparities and general under-development of
the country’s economy. Clearly, the government is faced with a daunting task of instituting
reforms in the education sector. In doing so, the law remains a potent tool for bringing the
much-needed change. There are legal solutions that can be formulated to address some of the
burning issues which have been enumerated and elaborated in this chapter. Chapter four
attempts to unearth these solutions by conducting a comparative analysis framework with

South Africa and Kenya.

59



CHAPTER FOUR: COMPARATIVE ANALYSIS OF SOUTH SUDAN WITH SOUTH
AFRICA AND KENYA

4.1 Introduction

In chapter three, this study analysed the various challenges that students in South Sudan are

facing while accessing education. This chapter will proceed to examine the education systems

in other Sub-Saharan countries in an attempt to provide benchmarks against which South Sudan

can measure and resolve its educational challenges. In this analysis, the study will evaluate the

education systems in Kenya and South Africa.

The Kenyan education system was selected as a comparator since it is based on the 8-4-4
system, a system that South Sudan has borrowed and as a result, it offers a practical point of
comparison. Moreover, Kenya ranks best in skills and education in East Africa according to
the World Economic Forum 2015.2%5 On the other hand, South Africa was selected as a
comparator because it is one of the robust economies in Africa; it has high enrolment rates in

primary school education at 92% and it has very high literacy levels (85% of the population is
literate).

4.2 South Africa

4.2.1 The South African Education System

Since the early 1990s, the education system in South Africa has undergone numerous changes.
After the country attained independence in the year 1994, there was a challenge to dismantle
the legal framework that upheld separation by colour and race. There was also a need for
equality and access in the education sector. In response to this, the government established the
South African Qualifications Authority (SAQA) that was responsible for benchmarking
educational qualifications in the county. Through SAQA, the education was divided into three
phases: The General Education and Training phase (Grades 1-9), the Further Education and
Training (Grades 10-12) and the Higher Education and Training phase (post-secondary
education). The General Education and Training Phase is compulsory for all students in South
Africa. Currently, the school system is governed by the Department of Basic Education (DBE)
and the Department of Higher Education and Training (DHET).

255 eonardi, T., “Which Country Comes Top for Skills and Education?" World Economic Forum (2015)
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Like other Sub-Saharan countries, South Africa still struggles with poverty, insecurity,
HIV/AIDS, human resource challenges, and corruption issues. However, the country has
managed to streamline its education system amidst these difficulties. Statistics reveal that 92%
of children in South Africa have been enrolled in primary schools. 85% of the population is
literate, and 98.3% of youths between the ages 15 and 24 are literate.?>® These statistics indicate
that the South African education system is offering quality education to its citizens. In this

section, the project will analyse how South Africa has handled issues of corruption, poor
leadership, poverty, and insecurity in the Education System to act asa pointer for South Sudan.

4.2.2 Corruption and Poor Leadership

Financial Accountability is the cornerstone of guaranteeing that funds allocated to schools are
used for the individual purpose of advancing the best interest of students. The South African
Schools Act of 1996 has made financial accountability a legal requirement, and as a result,
corruption, mismanagement, and misappropriation of funds have legal consequences.?®’ The
Act mandates the School Governing Bodies (SGB) with the duty of governing schools, a role
which collectively includes school financial management. In financial management, the SGB
is expected to establish a school fund, collect and control the resources, and ensure that the
funds are disbursed exclusively for education purposes.?®® Schools funds are collected from
fees, government subsidies, donations, and fundraising. Under the Schools Act, the school must

create a bank account where these funds are to be kept.

The Schools Act further directs the SGB to prepare a budget for each school year by following
the guidelines issued by the Member of the Executive Council (MEC), table it and receive
approval from the parents during Annual General Meetings.2%° In preparing this budget, the
SGB must elect finance committees comprised of people skilled in accounting and budgeting
skills. The SGB or its delegated financial committee must maintain financial statements and
records including statements of income and expenditure, trial balance sheet, and statement of
assets in a manner that guarantees their accuracy. Further, the SGB is required to submit annual

audited statements to the Department of Education within six months after the end of a financial
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year.260 These statements must be audited by a person registered as an accountant and auditor
in terms of the Public Accountants and Auditors Act, 1991 (Act No. 80 of 1991).261

Another key feature of the South African education system is the requirements for annual
financial reporting.2%2In financial management, reporting is critical in accountability as it
indicates how money is spent. The SGB is required to report to the state and the parents
concerning the financial position of the school.263 To the state, the SGB is expected to submit
annual audited statements to the Department of Education and for the parents; the SGB is

supposed to report at the AGMs, avail the audited reports for their self-scrutiny, and issue
circulars and newsletters on a regular basis.264

With regards to school leadership, South Africa has adopted procedures and processes that are
followed in the selection of principals for school leadership and administration.265 As research
has shown, school leadership is central to school achievement, and as a result, education
systems should embrace sound leadership and adopt reforms in this regard. In South Africa,
the School Governing Bodies have the mandate of selecting, interviewing, and recommending
staff for appointment in the schools they govern on behalf of the state.2%6 The power to make
recommendation may be annulled if. the SGB is guilty of not following the procedures
prescribed for appointment by the Minister, if the SGB did not have due regard to the
democratic values and principles enshrined in the Constitution of South Africa and if the board
was unduly influenced to enter the appointment, promotion, or transfer.267

4.2.2.1 Lessons for South Sudan

The South Sudan’s education system is still highly dependent on foreign workers, a situation
that besets the country’s control over leadership and accountability in education. With the
enactment of the General Education Act in 2012, South Sudan took a step towards

mainstreaming its school system. Like South Africa, South Sudan should adopt stringent
financial management policies to ensure that corruption in public procurement,
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mismanagement and embezzlement of funds is minimised, if not reduced. As a young country,
South Sudan is still grappling with the issue of limited resources and, therefore, sound financial
management policies in public funding will ensure that allocated resources are distributed

equitably to promote education in the country.

To get rid of unfair appointments, South Sudan should enact transparent, objective and fair
criteria for the selection of educational leadership at the district level and the ministry level.
Like South Africa, South Sudan should develop leadership and integrity principles and set out
legal consequences arising from unfair appointments, promotions, or job transfers. By adopting
procedures and processes that should be followed in the appointment of principals for school

leadership and management, the Ministry of Education, Science, and Technology (MOoEST)
will ensure that professionalism, transparency, and accountability is upheld.

4.2.3 Poverty

Like South Sudan, poverty in South Africa has, for the longest time, acted as a barrier to
education for millions of children in the country. Statistics indicate that 63% of the children in
South Africa (approximately 3,969, 000) live in poverty.268Due to this high poverty index,
many children fail to receive the services and the care they require such aseducation and health.
Globally, South Africa is recognised as having the highest level of inequalities with regards to
wealth distribution and education.26® However, the government has made strides to reduce this
gap by adopting several education reforms including the various school funding policies.

Under the South African Schools Act of 1996, students from low-income families are exempted
from paying tuition fees. The School Fee Exemption Policy operates to make the compulsory
education in South Africa accessible to poor students. For a student to qualify for a full fee-
exemption, the combined annual gross income of the parents should be less that ten times the
annual school fees of the learner.2’% Partial exemption applies to students whose parents'
combined annual gross income is more than ten times but less than thirty times the annual fees.
In 2006, the government released new Regulations Relating to the Exemption of Parents from
Payment of School Fees that added new conditions for determining eligibility for fee

exemption. In addition to the requirement of annual gross income, the SGB would also have to
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consider the number of school going learners who are supported by the caregiver. Moreover,
children in the foster care system and beneficiaries of the Child Support Grant would be entirely
exempt from paying school fees.?’! For the government to ensure that students benefit from
this policy, schools are compelled to inform parents about the fee exemption policy. Apart from
promoting school enrolment, this policy has increased equality and access to education because

children from poor backgrounds can access fee-charging schools in resourced areas.?”2

In 2007, the government of South Africa adopted the No-Fees Schools as a funding policy
under the Education Laws Amendment Act of 2005. This policy is founded upon the Quintile
Ranking System which the government uses to determine the amount of funding to be allocated
to schools. Schools are divided into five categories, namely Quintile 1 to 5 with the poorest
schools falling under Q1 and the least poor in Q5.273 This classification is based on the national
poverty table and the province ranking that analyses the catchment area of each school. About
40% of schools falling under Quintile 1 and Quintile 2 have the lowest poverty index, and as a
result, the government has abolished school fees allowing students to attend those schools
without paying fees. In return, the government sponsors the school expenses that were
previously covered by the fees. Based on the Quintile system of ranking, the poorest schools
receive the greatest per-student allocation based on the assumption that the least poor schools
are capable of raising fees and thus they require less government support. Under this policy,
60% of the available resources are distributed to the poorest 40% learners.2’4 This policy only

benefits children in Grades 1 to 9; high school students do not benefit from it.

Both the School Fees Exemption Policy and the No-Fees Schools Funding Policy have
contributed to ending the marginalisation of learners from poor backgrounds in South Africa.
The success of these policies can be seen from the 92% primary enrolment rates in South
Africa. However, due to the threat of lack of government compensation, many schools are
reluctant to implement these policies or to admit non-paying learners. Consequently, the
government has introduced incentives to promote greater admission rates for students from
poor backgrounds. If a school runs the no-fees policy, the Department of Basic Education

(DBE) increases the grant that it offers such as a school to compensate for lack of school fees 27>
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This incentive mostly targets affluent schools to prompt them to enrol more learners from low-

income families. By 2008, the programme had benefitted 5 million students and 14,264
schools.276

4.2.3.1 Lessons for South Sudan

Poverty has significantly reduced access to education in South Sudan. There is need to develop
programmes to ensure schools have adequate infrastructure, human resource, and as well as
affordability of education. Like South Africa, the government of South Sudan should adopt
programmes that subsidise the cost of education for both the parents and the schools. Adopting
a no-fee system or a fee exemption policy or their equivalent would help reduce the
marginalisation of learners from low-income families in South Sudan. Particularly, it would
increase the enrolment rate of students into primary school and the progression rate into
secondary schools and later into Institutions of Higher Learning. By offering grants or
compensation to schools instead of school fees, the government of South Sudan would ensure
that schools have adequate funds to provide the necessary infrastructure and pay the teachers.

4.2.4 Insecurity

For education to yield positive outcomes, learners and educators must feel safe in the school
environment. Like other Sub-Saharan countries, the level of violence in South Africa has a
significant impact on its education system. Statistics indicate that one-fifth of students in South
Africa have experienced violence while in school. Out of those, 12.2% have been threatened
with violence, 6.3% have been assaulted, 4.7% have been sexually assaulted or raped, 20%
have experienced cyber-bullying and 4.5% have been robbed in school.?’” Another aspect of
insecurity in South Africa is road safety. With almost 70% of learners walking to school in
South Africa, the likelihood of pedestrian accidents, urban crime, and ethnic wars occurring is
significantly high.2’8 The government of South Africa has taken several measures to ensure

that insecurity does not hinder the access of education in the country.

In 2015, the government adopted the National School Safety Framework (NSSF) as a

management tool to guide learners, educators, and district and province officials responsible
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for school safety.?’® The NSSF identifies the kinds of violence that occur in the school
environment and develops principles to guide schools on how to dewvelop school violence
prevention programmes. The Department of Basic Education (DBE) has also created a solid
partnership (the Implementation Protocol) with the South African Police Service (SAPS) to
curb crime in schools and the communities surrounding the schools.?8% This partnership is
implemented through the Directorate: School Safety and Enrichment Programmes and the
SAPS Crime Prevention Component. The primary purpose of the Implementation Protocol is
to create safe, caring, and Child-Friendly schools where teaching and learning occur without

fear of harassment and other forms of violence.

In response to the rising prevalence of sexual abuse by educators, the DBE published the
Guidelines for the Prevention and Management of Sexual Violence and Harassment in Public
Schools in the year 2008.281 These Guidelines define the nature of sexual violence and
harassment while outlining the procedures that educators and administrators should follow to
handle a sexual assault complaint. Moreover, the DBE has identified training, code of conduct,
and educational materials as the major sexual violence prevention activities.?82 In the year 2008
and 2009, the DBE released educational materials referred to as the “Genderations” aimed at
increasing people’s understanding of the guidelines. In the year 2009, the DBE also conducted
training for educators to raise awareness and train teachers, administrators and other educators
on how to use the guidelines to curb sexual violence in and out of school. In the year 2010, the
DBE released a handbook titled Speak Out-Youth Report Sexual Abuse that was targeting
learners to educate them on how to prevent sexual abuse in school.?83 This manual teaches
students the procedures to follow when reporting instances of sexual violence and it emphasises
that educators are legally obligated to report cases of sexual abuse to the police. Moreover, the
handbook provides contact information that students can use to report an offence themselves
directly.

The DBE has also addressed elements of physical infrastructure to increase security and safety
in schools. Under the Guidelines Relating to Planning for Public School Infrastructure, every

school should be surrounded by an appropriate fencing of at least 1.8m in height and all
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buildings on the ground level should at least have burglar proofing.284 The guidelines also
require that each school should have an arrangement on security guards as well as an alarm
system. School buildings and other facilities such as the laboratories should conform to all laws
relating to fire protection including the availability of fire extinguishers at the ratio of one
extinguisher per every 150 square metres.?8°

4.2.4.1 Lessons for South Sudan

Since independence, ethnic wars and urban crime in South Sudan have adversely impacted the
education system. Teachers and students cannot access schools due to insecurity, a
phenomenon that calls for immediate action. Like South Africa, the government of South
Sudan should consider establishing partnerships with the principal education stakeholders such
as NGOs and other global bodies such as the UN to restore security and curb the violence
caused by the military forces. Moreover, the government should develop a policy that addresses
violence in school since sexual abuse, robbery, bullying, and assault among other forms of
violence directly contribute to school absenteeism among learners and educators. In worst
cases, violence leads to school drop-outs. The government of South Africa should also
endeavour to develop guidelines on sexual violence to protect the girl child from abuse in and
out of school. Like South Africa, the government of South Sudan should consider passing
guidelines on schools' physical infrastructure to safeguard students' safety while in school.
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4.3 Kenya

4.3.1 Education Systemin Kenya

The Education System in Kenya can be traced back to the 1700s with the coming of
missionaries into the country. Since then the system has undergone significant changes with
the introduction of the 7-4-2-3 system in 1967 to the adoption of the 8-4-4 system in 1984
which is now being replaced by the 2-6-3-3-3 system set to be implemented in 2018 across the
country. With a budgetary allocation of approximately 339,924 million in the financial year
2016/2017, the education sector has taken measures to increase the total enrolment of students
in primary school, the retention rate and the progression rate into secondary level and later into
Universities and other Institutions of Higher Learning.286 Inthis section, this study will analyse
how the education sector has managed issues related to gender disparities, poor infrastructure,

curriculum and human resource challenges in Kenya.

4.3.2 Education infrastructure in Kenya

The Basic Education Act, 2013 guarantees basic education for all children in Kenya and as a
result, the Government of Kenya has been on the forefront ensuring universal primary
education for all. The introduction of Free Primary Education (FPE) in 2003 caused a
significant increase in the enrolment of children to school. From 2005 to 2011 the enrolment
in primary schools increased from 82.8% to 95.35% and school completion rate increased from
77.6% to 83.2%.287 After the introduction of FPE, the Ministry of Education, Science and
Technology identified that schools faced inadequate infrastructure, shortage of permanent
classrooms, infrastructure-inequality between low-income and high-income areas and poor
existing infrastructure.?8® As a result, various programs and initiatives were started to improve
the conditions of infrastructure in Kenya.

4.3.3 How Kenya has resolved education infrastructure challenges

The Ministry of Education developed the Kenya Education Sector support Programme
(KESSP) to run from 2005 to 2010 with the objective of attaining Education for All (EFA) by
2015, capacity building and improvement of physical facilities in disadvantaged areas.?8?
Through the School Infrastructure Improvement Programme (SIIP) branch of KESSP, the
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ministry was able to construct 165 new primary schools, over 3500 new classrooms by 2010
and refurbishment of over 3500 primary school classrooms.2%0 The initiative was successful in
setting the trend for educational infrastructure development in Kenya. Notably, Kenya is
currently on course to meet the target of the pupil to teacher ratio (currently at 1:42 against a
target of 1:40).

Moreover, before the enactment of the current Constitution of Kenya (2010), the Constituency
development Fund (CDF) and the Local Authorities Trust Fund (LATF) had a significant
impact on the improvement of education in Kenya, particularly in rural areas.?°The LATF was
established in 1998 to extend service delivery to the community through the Local Authorities
while CDF was instituted in 2003 to address development projects at the constituency level. 222
Before the devolved government came into place, LATF and CDF funds were used to develop
the education sector through the building of new classrooms, new schools and improvement of
existing infrastructure. Such development was crucial as FPE led to higher enrolment rates that
were unsustainable at the time. The CDF fund, in particular, had funded and completed more

than 12,000 education projects around the country by the year 2010.2%3

Additionally, the Government of Kenya has identified school feeding programs as crucial tools
to attain high retention of pupils in class. Specifically, in rural areas and the Arid and Semi-
Arid Lands of Northern Kenya, school feeding programs have been beneficial to low-income
communities where many pupils used to drop out due hunger and drought. Relatedly, research
has shown providing food for students in schools result in higher enrolment and retention
levels.?®4 The government has provided annual funding to the education sector to cater for
feeding programs that promote balanced diets for pupils. Currently, the government allocated

Kshs. 2.5 billion to support the program.??®
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4.3.3.1 Developing education in marginalised areas

Despite the enactment of FPE, Kenya faces the challenge of inequality in the education sector
with some counties having a better quality of education than others.?°¢ Specifically, the
marginalised ASAL region in Northern Kenya faces obstacles such as accessibility and
retention derailing the achievement of Education for All (EFA). MoE has supported several
formal and informal initiatives to improve access in the marginalised ASAL region. The EFA
Global Monitoring Report noted that MoE supported low-cost boarding schools as a solution
to providing education to nomadic families.2®” Given that school facilities in arid areas of
Kenya are in a poor state and schools far from the communities, the increased demand for
education is unsustainable. Accordingly, boarding schools are a viable alternative due to the
challenge of building permanent schools for nomadic communities. Moreover, as of 2010 MoE
had supported fifty-one mobile schools in the ASAL region.2%€ Mobile schools offer children
from nomadic pastoralist a chance at education while on the move. Mobile schools are also
developed in conjunction with local communities, NGO’s, and the church. As a result, they are
tailored to specific communities and recognised by MOoE thus receiving funding from the

government.299

4.3.3.2 Roads accessing schools in Kenya

Research prepared for Office of the Prime Minister of Kenya in 2011 highlighted that physical
access to schools in Kenya was higher than most peers with similar income levels.3%° Further,
it has been shown that distance could be an obstacle to school enrolment especially among girls
more than boys due to security concerns.392As a result, Kenya has made significant strides to
improve infrastructure as part of the Vision 2030 with the aim of creating accessibility to social
amenities, schools being one of them. One of the highlights of the Kenyan Budget has been the
larger share the government allocated to the infrastructure and education sectors. In the budget
for the 2016/2017 fiscal year, the government allocated education about 124 billion and
infrastructure 316 billion against a budget of 2 trillion comprising the largest share of the
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budget.3°? Such budgetary allocations have put afocus on the growth of both the education and
infrastructure sectors and are indicative of the Kenyan government focus especially after the
Kibaki government took over in 2003. As a consequence of the budgetary focus on these two
key sectors, the infrastructure network in Kenya has grown in tandem with the growing
education sector resulting in a higher rate of accessibility of schools.

4.3.3.3 Availability of water and sanitation facilities in schools

Despite Kenya being categorised as a country with scarce water resources, approximately 59%
of the population has access to safe water.3%% This percentage compares favourably to
neighbouring East Africa countries and is aresult of the continued government effort to achieve
the water targets set out in Kenya’s Millennium Development Goals (MDG’s).3%4 Like most
developing countries, Kenya faces a challenge of maintaining adequate water, sanitation, and
hygiene (WASH) levels in schools. The biggest problem has been the productive collaboration
of ministries that are involved in water and sanitation. Harmonisation of programs, services
and funding between the Ministries of Health, Education and Water has resulted in slower

growth than is required to meet the WASH goals set for Vision 2030. Nevertheless, Kenya has
employed several initiatives to improve the state of water and sanitation facilities in schools.

The KESSP initiative on education infrastructure outlined the goal of scaling up school WASH
facilities as a program to develop school infrastructure.3%® The Government of Kenya, NGOs
and private donors sponsored the project. Upon completion in 2010, KESSP had been able to
construct more than 5000 new toilets, 577 water tanks and installed 179 water lines in various
part of the country.3°® The reason for the effectiveness of the program was the active
collaboration between the government and other stakeholders in both funding and development
of schools while funds were directly disbursed to schools. As a result, the program had a

significant impact on WASH facilities across the country. Particularly, a collaborative effort
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with NGOs and donors has been instrumental in providing WASH infrastructures such as

latrines, water tanks, and hand washing stations, especially in rural areas.3%7

Moreover, while the building of infrastructure has been crucial, research shows that
sustainability of the infrastructure posed a notable challenge due to the lack of capacity and
funds.3%8 A study conducted in 100 urban and rural schools in Kenya found that neglect,
disrepair and poor use resulted in most WASH facilities deteriorating with time. Consequently,
schools that had benefitted from improved WASH infrastructure ended up returning to previous
low hygiene standards.3%° Therefore, the Kenyan government needs to allocate more funds to
the maintenance of WASH in the annual budgetary allocation for schools.

4.3.3.4 Lessons for South Sudan

Kenya has employed Vision 2030 which has continuously focused on the education and
infrastructure sectors in its development agenda. As a result, South Sudan can borrow from this
framework of developing both infrastructure and education together to ensure that as school
enrolment and the number of schools increases, so does accessibility, especially through road
networks. Currently, the infrastructure system in South Sudan is destitute and cannot support

the education infrastructure reforms that are needed.

Additionally, South Sudan can borrow from the KESSP initiative that was developed in Kenya
in response the challenges of FPE. KESSP was a strategic initiative targeted at school
infrastructure improvement of both physical amenities such as classrooms and WASH
facilities. Such a strategic program would fast track the development of education
infrastructure such as classrooms, sanitary facilities and clean water tanks in South Sudan.
Moreover, such a program succeeds as a result of collaborative efforts between the
government, NGOs and local communities. A collaborative effort has the potential to increase

the possibility of donor funding which the government of South Sudan may lack to take on the
program in the short-term.

South Sudan can also learn from how Kenya has tackled education challenges in marginalised
areas. MoE in Kenya has started initiatives such as mobile schools and low-cost boarding to

help regions in the marginalised areas that are difficult to access, to have education. Mobile
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schools are especially viable in South Sudan due to the lack of trained teacher, a significant
nomadic population, and the ability to be specialised to community needs. Moreover, South
Sudan can employ the transition program used by MOoE, where mobile school head teachers

work in collaboration with regular primary schools to transfer pupils who achieve the highest
level in the mobile school.310

4.3.3.5 Various Curriculum and Human Resource Challenges in Education in Kenya

In Kenya, teachers are hired, managed, and deployed by the Teacher Service Commission
(TSC). Currently, there are over 300, 000 teachers under TSC management.311While more than
212, 00 teachers are in the primary education sector, post-primary consists of 87,251
teachers.312 Therefore, there is a deficit of about 87,489 teachers.313 In the last three years, the
TSC has employed an additional 22,000 teachers with an extra 25,000 to be hired in the coming
years to bridge the gap.31* As a result, the teacher to pupil ratio stands at 42:1 which compares

favourably with the expected Ministry of Education, Science and Technology’s standard of
40:1.315

a) Teacher Education and Professional Development

The growth in the number of teachers has presented challenges to the ministry in the form of
professional development of teachers to meet the teaching qualities outlined by the ministry.
One of the ways the Ministry of Education, Science and Technology (MOEST) has responded
to this challenge is through engaging in public-private partnership geared towards Teacher
Education and Professional Development (TEPD). TEPD has been developed as collaboration
between the MOEST, USAID and the private sector. TEPD is a nationwide program
implemented by the FHI360 organisation to provide teacher training based on international
practice, enhance adoption of a Teacher Competency Framework by MOoEST, provide

education materials to teachers and the introduction of ICT and training to various schools
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around the country.316 To date over 8,000 teachers and 32,000 current and future tutors have
benefited from the TEPD program.317

MOEST has also identified implementation of ICT as a means to enhance the quality of the
education and teacher management services. During the 2015/2016 budgetary year, MOEST
developed the Teacher Management Information System (TMIS) with the aim of enhancing
the effectiveness of managing teacher data. This move is part of the ministry's goal to digitise
all documents and files to upgrade the current electronic management system (EDMS) to a
scalable system that is more effective and efficient. Furthermore, the ministry is in the process
of dewveloping an online reporting of Curriculum-Based Establishment (CBE) and teacher
appraisal.318 Therefore, ICT is set to be a significant contributor to teacher development in the
coming years.

b) New Education Curriculum in Kenya

The Ministry of Education identified curriculum review as a development agenda in the
education sector report of 2016.31° Based on the on-going changes in the economic and social
environment both in Kenya and globally, MoEST needed to review the curriculum in Kenya's
education system. Moreover, the current 8-4-4 education curriculum was developed in the
1980s and has been criticised for being examination-centred rather than learner-centred.
Therefore, the ministry of education through the Kenya Institute of Curriculum Development
(KICD) has proposed changes from the 8-4-4 system to a new 2-6-3-3-3 which is touted as
learner-centred and up-to-date with the twenty-first-century elements such as ICT.329 MoEST
is currently piloting the new curriculum at the lower school level and it will roll out the program

entirely in the year 2018.321 The new curriculum will provide a skill-based learning platform,
employ continuous assessment, and thus offer better quality in education.322
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4.3.3.6 Lessons for South Sudan

South Sudan can learn from the public-private partnership programs employed by the Ministry
of Education, Science, and Technology in Kenya in training and professional development of
teachers. Currently, South Sudan lacks trained and qualified teachers while professional
development is almost lacking. Based on the current poor state of teacher numbers and quality,
development of a program similar to TEPD can be a significant step in teacher training and
development. Moreover, MoEST in South Sudan can benefit from the added advantages of
public-private partnership programs such as funding which can free up additional funds for

developing other weak sectors in education.

Additionally, the new 8-4-4 curriculum developed by South Sudan, which is similar to Kenya’s
current curriculum, should be overhauled before the education sector takes route. The situation
in Kenya has identified that the 8-4-4 curriculum, while adequate, struggles to meet the
dynamic challenges of twenty-first-century education. Given that South Sudan education sector
is still in its infancy, development and deployment of a current and skill-based curriculum
should be a goal of MOEST. As Kenya is moving towards a new curriculum better than the 8-
4-4 system, South Sudan should not make the mistake of developing the curriculum in their

education sector owing to the challenges Kenya has faced with the 8-4-4 system.
c) Discrimination against the Girl Child

Over the years, the total enrolment of the girls into primary schools has been increasing with
the national Gross Enrolment Ratio (GER) among girls rising from 89.7% in 1999 to 109.9%
in 2010. In 2011, the total enrolment of girls had increased by 1.6% and by 2013 4.9 million
girls had been enrolled in primary schools.323 Indeed, the Kenyan government is making strides
to close the gender gap that has continued to hinder equal participation of girls in education.
These efforts have been recognised globally and in 2016, the African Human Development
Index (HDI) ranked Kenya in position18 in Africa and 145 globally with regards to its efforts
of advancing gender equality.324

The introduction of Free Primary Education (FPE) in 2003 made significant progress in closing

the gender gap in enrolment. However, substantial disparities remained which prompted the
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government to develop other policy and legislative measures to close the gap. There was need
to analyse the unique challenges that the girl child was facing and establish mechanisms that
would remedy particular issues. In 2007, the Ministry of Education developed a Gender Policy
in Education that was aimed at mainstreaming gender equality in the education sector. In
particular, the Gender Policy reinforced the re-admission of girls, a policy that had been
developed in 1994. The Re-admission Policy was aimed at increasing the participation of

women and disadvantaged girls in education. Under this policy, any girl who became pregnant
while in school would be readmitted to school to further their studies.32°

In recognition of the unique challenges that girls in Arid and Semi-Arid Lands (ASALs) face,
the government has introduced mobile schools, low-costing boarding schools, and adopted
affirmative action measures to promote higher enrolment into universities and other institutions
of higher learning.326 The Joint Admission Board (JAB), now known as Kenya Universities
and Colleges Central Placement Service (KUCCPS) applies an affirmative action that allows
girls with two points less than the cut-off marks to be admitted to public universities. Inaddition
to this, JAB has adopted a special measure to promote access to higher education among
students from ASALs.327 Under this special measure, students with one to five points lower
than national cut-off point mark are enrolled in public universities of their choice. This measure
has increased the total enrolment of girls in higher education, both in ASALs and other

regions.328

The government has also offered enhanced bursaries for girls to enhance their access and
participation at the secondary school level. Since the financial year 1993/1994, the governme nt
through the Ministry of Education has been running the Secondary Education Bursary Fund
(SEBF) that is allocated to the 210 constituencies based on their poverty index.32° This fund
targets wulnerable groups such as girls, orphans and students from poor backgrounds. With

Regards to WASH facilities in schools, the government introduced the Kenya Education Sector
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Support Programme (KESSP) through which the government cost-shared with donors the

responsibility of providing WASH services and other forms of infrastructure.330
d) Lessons for South Sudan on Discrimination

Research has shown that educating women is beneficial at the national, community, family and
individual level. Therefore, South Sudan should embark on developing policy and legislative
measures that will promote women education to harness their potential. Like Kenya, South
Sudan should take steps to eradicate poverty as a barrier to girl education. MoEST can create
bursary funds or offer scholarships for students. Moreover, MoOEST can develop affirmative
action programmes that will increase the total enrolment of girls and young women into
primary, secondary, and institutions of higher learning. Lastly, the government should seek
partnerships and donor funds from NGOs and other international bodies to provide the required
facilities and school infrastructure that it cannot provide due to limited resources.

4.4 Conclusion

The enactment of the General Education Act in 2012 marked the first step towards streamlining
the education system in South Sudan. As illustrated in the comparative analysis, much effort is
needed to ensure that students in South Sudan enjoy their right to education in an accessible
and equitable manner. Based on this analysis, the government of South Sudan can streamline
its education system by borrowing and improving some of the best practices implemented in
Kenya and South Africa. In the next chapter, this study will draw conclusions from the research
and make recommendations that may be carried out in South Sudan.
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CHAPTER FIVE: CONCLUSION AND RECOMMENDATIONS

This chapter concludes and proposes recommendations of matters covered by the study.

5.1 Conclusion

This study sought to analyse the extent to which the right to education has been recognized and
implemented in the Republic of South Sudan. The background of the research appreciated the
fact that education plays a significant role in a society at various levels, socially, economically
and even politically. It went on to mention that the right to education has been guaranteed in
various international legal instruments and even regional instruments. However, a closer look
at the situation in South Sudan reveals a saddening story. There are many challenges facing the
education sector, and which beg the question of whether the law has been used adequately to

address the existing challenges.

The study was limited to a study of the right to education within the Republic of South Sudan.
It was based on the backdrop that the Republic of South Sudan is a young nation that faces
numerous challenges in the education sector. The current situation leaves a lot to be desired in

the face of international and regional laws that recognize the right to education for the citizens
of South Sudan.

The research found its basis in the positivism legal theory as well as the education theory. The
rationale for this basis was that the research sought to establish various methods of legal
intervention by the government in the recognition of the right to education as elucidated in
international and regional legal instruments. The education theory further makes a case for the
establishment of policies and seeks to know, understand and prescribe educational policy and

practice.

South Sudan has experienced civil war for a long time. This has compromised many sectors in
the nation with the education sector facing a harsh blow. There has been a low funding on the
education sector and the enrolment has significantly reduced. This has further affected other
pillars of the education sector, leaving the sector on its knees in a manner that begs urgent
interventions. It is in this light that this research came in to assess the recognition of the right
to education at various levels including the international and regional levels, seeking to
establish the claim that the law must come in to provide remedies, since it is an important tool
for social change.
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Specifically, the research further proceeded with the following hypotheses: First, the right to
education is emphasized and prioritized in legal instruments at international, regional and
national levels. Second, there are several hindrances of the right to education which the law
can be used to address and third that South Sudan can borrow best practices on the promotion
of the right to education from Kenya and South Africa. Chapter two, three and four went on to

prove the hypothesis while answering the identified research question.

The research proceeded in chapter two by analysing the legal framework on the right to
education. Particularly, the researcher went onto look at the international, regional and national
levels of the legal framework. The hypotheses of the research are as outlined and this

conclusion will seek to assess the same in light of the findings of this study.

5.1.1 Recognition of the right to education

The research made the hypothesis that the right to education has been widely recognized at the
international and regional level but the situation at the national level remains a far cry from the
expected reality.

Chapter two of the research elaborated the hypothesis and set out the various international,
regional and national instruments that have established education as a right. There are several
international treaties that can be cited as sources of law recognizing the right to education.
Primarily, the Universal Declaration of Human Rights is emphatic that the right to education

is ahuman right. This recognition sets the ground for the manner in which state parties consider
and invest in the education sector.

It is important to note that South Sudan is a member party of the Universal Declaration of
Human Rights and therefore expected to fulfil state obligations. The declaration calls on parties
to ensure that fundamental human rights, including the right to education are universally
protected. This is what this research sought to find out in the discussion that was articulated in
chapter two of this study.

The kind of education envisaged in the various international instruments in one that is free and
accessible at the elementary and fundamental levels. The International Covenant on Economic
Social and Cultural Rights also seeks to reinforce the importance of the right to education. The
International Covenant on Economic, Social and Cultural Rights (ICESCR), has also been
quoted in its reiteration under Article 13(1) the provisions in Article 26(2) of the UDHR on the
right to education. Particularly, Article 13(2) (e) has been quoted in its proposition that,
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“the development of a system of schools at all levels shall be actively pursued, an
adequate fellowship system shall be established, and the material conditions of teaching

staff shall be continuously improved.”

Other international legal instruments that have recognized the right to education are the
International Labour Organisation, International Covenant on Civil and Political Rights and its
two optional protocols. These legal instruments have all reiterated that the right to education is
to be recognized and emphasized in various respects, including the matter of internally
displaced persons and women. The Convention on the Elimination of All Forms of
Discrimination against Women addresses the issue of discrimination on basis of gender in the
education sector. This resonates with the situation in South Sudan, which is a country that has
witnessed increasing levels of discrimination against women. As the civil war has continued to
rage on, the right of women to education has constantly been trampled underfoot.

There are other instruments that address special needs of special groups such as children and
persons with disabilities. The Convention on the Rights of Persons with Disabilities and the
United Nations Convention on the Rights of the Child (CRC) adopted in 1989 have been

analysed in the chapter to bring out the emphasis given on the right to education.

Given the unique needs of the Republic of South Sudan, the Optional Protocol on the
Involvement of Children in Armed Conflict is relevant. There has beena challenge of civil war
causing involvement of children in armed conflict. This further causes children to lose an
opportunity to attend school, a factor that has contributed to the low school enrolment in the
country.

The research has gone further to consider the regional legal framework on the right to
education. Apart from the African Charter on Human and Peoples’ Rights, 1981, the research
has highlighted the African Charter on the Rights and Welfare of the Child 1990 and the
manner in which it lays down a comprehensive framework for the right to education.

Regionally, the protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa further addresses the needs of women. It guarantees comprehensive rights
to women including the right to take part in the political process, to social and political equality
with men, improved autonomy in their health decisions, and an end to female genital
mutilation. Accordingly, women should be granted equal opportunities including opportunities

in the education sector.
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Another important regional instrument is the African Union Convention for the Protection and
Assistance of Internally Displaced Persons in Africa. This is relevant for the people of South
Sudan considering the prevailing civil war that has caused many people to be displaced from

their homes.

The African Youth Charter focuses on ways of empowering the youth, while emphasizing on
education and skills development for the youth in African countries. This includes the use of
multiple forms including formal, non-formal, informal, distance learning and life- long

learning; to meet the diverse needs of young people.33!

At the national level, chapter three has concluded by contrasting the national legal framework
in light of the standard that has been set at the international level. The constitution of the
Republic of South Sudan provides that Education is a right for every citizen and all levels of
government are mandated to provide access to education without discrimination of any sort.332
This is in conformity with the provisions of the international legal instruments that have
emphasized on the access to education as a right. Article 17 (1) (d) of the Constitution goes
further to protect children from exploitative practices that may be hazardous to his or her right

to education.

The government is further mandated by the constitution to promote education atall levels while
mobilizing resources to promote research. This in line with the standard set at the international

level by various conventions discussed in the foregoing chapters.

Further, the child Act, 2008 focuses on the right of children to education and provides that
there is a compulsory right to education. The Constitution also goes further to protect the right

of other special classes of persons, including persons with disability and the elderly.

The hypothesis that the right to education has been legally provided in various levels therefore
holds true though to a limited extent. The national legal framework has provided for the right
to education but it needs to be more comprehensive in order to capture the unique needs of the
Republic of South Sudan.

331 African Youth Charter, 2006, Article 13.
332 There should be no discrimination on any basis, including but not limited to religion, race, ethnicity, health
status including HIVIAIDS, genderor disability.
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5.1.2 Hindrances of the right to education addressed by the law
Chapter three went on to address the challenges facing access to education in the Republic of
South Sudan. This section gives a conclusion of the challenges while seeking to address the

hypothesis made in the research on whether the law can be couched to provide a remedy to the
challenges and in recognition of the right to education.

The problem of access to education cannot be considered in isolation. There are numerous
other challenges that weigh in on the right of the citizens of South Sudan to access education.

Chapter three has discussed at length some of these problems, noting their intersection with
legal issues affecting the right to education.

The challenge of poor enrolment and transition rate in lower levels of the education system is
teling of a society that faces many other challenges of a monumental proportion. These
challenges are intertwined and asolution must be drafted taking into consideration the interplay

of the various solutions that can be addressed by the court.

The research has prominently cited the challenge of poor enrolment and transition from one
level to another. Schools have poor enrolment rates because of increased poverty levels.
Majority of the population lives in abject poverty, notwithstanding that the country is endowed
with natural resources like oil. Various researchers have established that many students opt to
stay at home because of the harsh economic conditions. The hope of the country of South Sudan
lies diminished and hushed by the shouting injustice. The problem of poor leadership cannot
be overlooked. Policies and implementation of laws at high places in the government is
basically determined by the quality of leadership in the country. Consequently, there are harsh

economic conditions that can only dampen any efforts at reviving the education sector.

When the society is faced with such challenges it must adopt laws and policies that are aimed
finding a multifaceted solution. This is a solution that must seek to address not only the

superficial challenge of access, but also the underlying associated issues.

The study has further established that poverty has had a great toll on the funding of the
education sector, whereby a significantly low budget us set aside for advancement of the
education sector. The result of poor funding is poor infrastructure and limited capacity building
of the education institutions. It is interesting to note that even the basic investment in the

education sector remains lacking in South Sudan.
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Civil war in the Republic of South Sudan stands out as a source of many challenges that have
bedevilled the education sector for a long time. The country slipped into civil war and has had
an unstable situation for a long time. During this period, the war has had multiple problems,
the ripple effect spreading far and wide. Education can hardly thrive in such conditions. Many
school-going children end up losing out on school enrolment and others simply cannot access

education services.

The priorities of the nation have been adversely affected, with stability of the nation taking the
centre stage. The objectives of the country have not focused properly on sectors like education
and interconnected areas. While the efforts to end civil war are commendable, they do not mean

that education should be neglected yet the constitution has recognized it is a right. This calls
for a solution that is comprehensive.

5.1.3 Best practices from Kenya and South Africa

Chapter four of the study has analysed the recognition and protection of the right to education
in Kenya and South Sudan. From the analysis, it is clear that South Sudan can draw parallels
with the Kenyan system on various aspects. In fact, it has been reported that the Republic of
South Sudan has in some instances used the Kenyan curriculum in some of its schools. Chapter
four undertook a study of the education systems in Kenya and South Africa, while seeking to

establish best practices that can be borrowed for implementation in South Sudan.

The research has brought out accountability issues as practiced and enforced in South Africa.
The General Education Act in 2012 has provided for various measures that provide for proper
use of resources in the education sector. This is a standard that can be borrowed for
implementation in South Sudan, since the country suffers a similar fate. Corruption and misuse
of resources were highlighted in this study as some of the key challenges facing the education

sector in South Sudan.

Further, South Africa has also focused on leadership and integrity in the educational sector by
setting out the criteria and principles of appointment of persons to various leadership positions
in the educational sector. The legal framework in South Sudan has not adequately addressed
this gap and the approach adopted by South Africa can stands to shed light on the challenges
that the people of South Sudan grapple with often.

Both South Africa and Kenya have put in place measures to ensure increased access to

education. South Africa appreciates the reality of poor families and disparities in income
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distribution. It has put in place fees exemption policies in the legal framework and this is a

measure that has caused an increase in school enrolment.333

Onthe security front, the government of South Africa has demonstrated how insecurity can be
prevented from interfering with access to education. However, the research appreciates that the
level of insecurity in South Sudan is a unique challenge far beyond what other countries are
facing. The nation plunged into civil war and has been in this pit for a long time. This has ended
up affecting the right of many school going children to access educational facilities. Besides,
the war has had ripple effects which cumulatively have left many sectors of the country
struggling to survive in the face of a difficult environment. While looking for ways of resolving
the ensuing conflict, other measures should be formulated to ensure that the effect on education
IS minimized.

Kenya has also made several strides in efforts to ensure a functioning educational sector. The
basic education Act provides for education for all children. There is free and compulsory
primary education and improved education infrastructure. The constitution of Kenya 2010 has
further guaranteed the right to education and other related rights which create an enabling

environment for education to thrive in a nation. The government is mandated to ensure that
these rights are guaranteed for all its citizens.

The research set out the hypothesis that the republic of South Sudan can borrow several lessons
for implementation in its legal framework. The analysis made on the legal framework for both
South Africa and Kenya reveals that the republic of South Sudan can implement several
measures that have worked in Kenya and South Africa. However, it becomes difficult to

compare the economy of South Africa and that of South Sudan and therefore we can only talk
of getting the best practices.

5.2 Recommendations

Following the conclusion on the various findings made in the study, there are several
recommendations that the research seeks to make in light of the right to education in the
Republic of South Sudan.

333ETU.0rg.28, 'Education Policy: School Fees' (Etu.org.za, 2009)
<http://www.etu.org.za/toolbox/docs/government/schoolfees.html> accessed 14 May 2017.
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5.2.1 Implementation of the right to education

The legal framework should put in place measures that seek to ensure a smooth implementation
of the right to education. This research recommends that the law should be framed in such a
manner that it has mechanisms to monitor effective implementation of the measures proposed.
Corruption, insecurity, infrastructural challenges, and discrimination against the girl child are

challenges that can be addressed by law.

5.2.2 Customized Legal Reforms

The challenges facing the education sector in South Sudan are unique and demand unique
solutions. The response of the law in promoting the right to education should consider the fact
that the Republic of South Sudan has been in civil war for a long period of time which has
caused many other challenges. This means that even the laws drafted for other sectors that have
a direct impact on the education sector should be drafted with an aim of promoting the right to
education. These laws include financial laws, laws on accountability and generally any other
law that has a direct or indirect impact on the education sector. To address corruption, the South
Sudan Anti-Corruption Commission Act of 2009 should be amended to include corruption in
the education sector as one of the most serious crimes under the Act. The Commission should
also be given powers to investigate and charge officials in the education sector with crimes.
Other challenges like infrastructural challenges, discrimination, insecurity, and poverty can
also be addressed using an Act of Parliament that outlines the challenges to access to education
and how to fight them. This will go a long way in resolving the challenge of corruption and
poor leadership, insecurity and will improve the educational infrastructure. As gleaned from
the previous chapter, this import works well in South Africa and has helped in positively
transforming the education sector within that country.

5.2.3 Affirmative action in the education sector

Women and the youth have suffered the most from the challenges facing the Republic of South
Sudan. The long periods of civil war have seen many women and children victimized and
violated. This injustice has often subjected them to lost opportunities, making it harder for

women and children to get equal with men in the society. Consequently, the law on education
should clearly seek to redress this as a matter of priority by coming up with specific solutions.

The government should seek to establish mechanisms for affirmative action especially for the
youth and women. There has been a continued neglect of these groups of the society and

something must be done to avert a lasting crisis.
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As earlier noted, both South Africa and Kenya have embraced affirmative action in respect to
women, children and other disadvantaged groups. In embracing affirmative action, South
Sudan will be better placed to tackle the challenge of poverty and discrimination against the
girl child.

5.2.4 Comprehensive legal interventions

This research seeks to establish the need for a comprehensive legal solution, seeing that many
factors affect the right to education. The research has brought out the key challenges
impounding the right to education and this brings out the need for a broad-based legal
framework. The focus is not just on the law touching directly on the right to education but also

on other laws whose impact cannot be underestimated in promoting the right to education.

Some of the areas that should be considered in seeking the requisite remedies include the areas
on security and allocation of resources. There should be a proper analysis of the status of

education in South Sudan with an aim of instituting legal reforms.

Laws touching on insecurity, educational infrastructure, and the uniformity of curriculum
across the educational sphere can be borrowed from Kenya and South Africa as outlined in the
chapter four. These two countries have adequately dealt with these problems. Moreover, the

achievement of political stability within South Sudan will work towards alleviating some of
the perennial insecurity challenges.

5.2.5 Penal sanctions for violations

The formulation of laws needs to be accompanied by relevant penal sanctions to ensure that
provisions on access to education are implemented. Those who violate the law that protects the
right to education should face commensurate sanctions aimed at protecting the right to
education. Particularly, any misuse of resources allocated for the education sector should be
should be punished accordingly. It should be noted that in South Sudan there is an acute

shortage of resources for use in the education sector.

The research has highlighted the effect of rampant corruption that has almost crippled the
education sector due to an increased misuse of resources meant to advance the education sector.
The use of penal sanctions, as noted in chapter four, and as applied in South Africa, will help
in improving compliance with the law. This compliance will result into the improvement of the
state of education.
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