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ABSTRACT 

This ithesis iseeks ito ilook iat ithe iinterplay ibetween iprinciples iof icorporate igovernance iin igeneral iand 

iin iparticular ias ielucidated iby iCentral iBank iof iKenya iin ithe iPrudential iGuidelines i2013, ihow ithey 

iare ipracticed iby ithe ibanks ito ithe ibenefit iof ior idetriment iof ithe ikey istakeholders iwho iare iborrower. 

In iorder ito iform ia iview, ithe iwriter ihas iused ithe iCredit iInformation iSharing imechanism itouted iby 

ithe iCentral iBank iand ithe iKenya iBankers iAssociation ias ia isolution ito ieliminating iinformation 

iasymmetry iin ithe ifinancial isector iand ithus ienabling ithe iborrowers ienjoy ibetter iinterest irates iand 

ipossibly ilead ito ia ireduced iNPL ibook iin ithe ibanking iindustry. 

The iwriter ihas iinterrogated ithe iconduct iof ithe iCentral iBank iof iKenya iin itrying ito iachieve ithe 

iabove, ithe iresponse iby ithe ibanks iand iMicro iFinance iinstitutions, ithe ilegislature iand icase ilaw. iThe 

iend iresult iis ithat, ithough ithe iCIS imechanism ihas ilofty ivisions, ithe ifinancial isector ineed ito ido imore 

iin iorder ito ipass ion ithe ibenefits iof ithe iCIS imechanism ito ithe iborrowers. 

The irequired iinterventions imay ibe iregulatory ireview, icloser isupervision iby ithe iregulator, ibetter 

iself-regulation ifor iexample ithrough ipeer ireviews iand ia ihost iof iother iurgings ithat imay iinclude 

iincentives ito ifinancial iinstitutions ithat icomply ivoluntarily ior ilead iin ithis iarea. iFurther, ithis ithesis 

iposits ithat idirect ilegislative iregulation iby ithe iNational iAssembly iis iundesirable iin ia ifully 

iliberalised ifinancial isector. 

Review iof ithe iexisting iregulations iand iimplementation imay ivery iwell ibe iwhat iis ineeded. iFor 

iexample ia ifully ithought iout iAlternative iDispute iResolution i(ADR) iunder ithe iCIS imechanism 

iwould igive ihope ito ithe istakeholders. iReview iregulations ito igive imore ifrequent iupdates, iholding 

iconsumer idirectors iresponsible ifor ifailure iin ithe iCIS i iprocess iwithin ian iorganisation ioccasioning 

iloss ito ithe iof itimelines ifor iexample ito iupdate icustomer idata, iaccuracy iof ithe idata iare isome iof ithe 

iinterventions ithat ican ibe itaken ito iensure ibenefit ito ithe iborrowers iand ithe ifinancial isector iat ilarge. i 
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CHAPTER iONE 

INTRODUCTION iAND iCONCEPTUAL iISSUES 

1.0 Background ito ithe istudy 

The ifinancial iservices iindustry iexpanded itremendously iin ithe irecent ipast. iThe iexpansion ihas 

iincluded ithe iintroduction iof ithe iMicro iFinance isub-sector iand ithe iSacco isub-sector iin ithe 

imainstream ifinancial iservices isector ivide ivarious ilegislations.1 i i iFurther, ithere iare ipension 

ischemes, isecurities imarket, iand iinsurance iamong iothers iin ithe ifinancial isector. iThis iexpansion ihas 

iblurred ithe iline ibetween iwhat ia ibank iand ia ifinancial iinstitution idoes. iBanks ihave ibecome 

iconglomerates ioffering ia ibouquet iof ifinancial iproducts iand iservices2
 iwhile ithe iregulatory iregime 

ihas iremained isegmented ifor iexample, iwhereas ibanks iwould ioffer iinsurance iproducts ithey iare inot 

iregulated iunder iInsurance iRegulatory iAuthority i(IRA).3 

The iexpansion iof ifinancial iservices ihas icrossed ithe itraditional ibanking imodel iand iperhaps ithe 

icelebrated idefinition iof ia ibank ias ian iinstitution ithat i‘‘should ione, iaccept imoney iand icollect 

icheques ifrom icustomers iand iplacing ithem ito itheir icustomers’ iaccounts, itwo, ihonor icheques ior 

iorders idrawn ion ithem iby itheir icustomers iwhen ipresented ifor ipayment iand ithree, ikeep icurrent 

iaccounts iand irecord idebits iand icredits iin ithem’’4
 ihas iexpanded iconsiderably. iThis iis imore iso iin ithe 

iintegrated ifinancial iofferings iby ibanks iand ithe iadvent iof iinternet iand imobile ibanking.5 iThe 

iexpansion ialso inecessitates ire-looking iat ithe idefinition iof ia ibank icustomer ifrom ia imore itraditional 

ione iof ian iaccount iholder itowards iaccepting ithe idefinition iwhich iincludes inon-account iholders.6 

iThis iis isignificant isince imobile ibanking iand ilending iby ibanks iis ion ithe iincrease iand ioften ithis iis 

                                                           
1

 i i i i iSee ithe iMicrofinance iAct, iNo i19 iof i2006, iSacco iSocieties iAct, iNo i14 iof i2008 iand ithe iexpanded iregulatory 

iframework. 
2

 i i i i iIt iis ipossible ito ifind ia ibank ioffering iinsurance iservices, ifinancial iadvisory iservices, iasset ifinance iand istock 

ibroking iservices. iMost iaccounts inow icome iwith ilife iinsurance icover iof ione inature ior ianother. 
3

 i i i iFor iexample ithe iRetirement iBenefits iAuthority iregulates iPension, ithe iSacco iSocieties iRegulatory iAuthority 

iregulates iSaccos, iCentral iBank iof iKenya iregulates iBanks. iIRA iis iestablished iunder ithe iInsurance i(Amendment 

iAct) i2006 iCap i487 
4

 i i i iUnited iDominions iTrust iv iKirkwood i(1966) i2QB i431 i(CA) 
5

 i i i iMwenda iK iKenneth, iLegal iAspects iof iBanking iRegulation, iPretoria iUniversity iLaw iPress, i2010 iat ip.8 iwhere ihe 

iposits ithat ithe idefinition ias igiven iin iUDT iv iKirkwood iis ino ilonger isufficient. i 
6

 i i i iWoods iv iMartins iBank i(1959) iwhere iit iwas iheld ithat ian inon-account iholder iis ia icustomer 



2 

 

iavailable ito ibank iaccount iholders iand inon-bank iaccount iholders iand imostly idoes inot iinclude iany 

ipaperwork, ia itraditional ibasis ifor iestablishing ibanker-customer irelationship. 

These iindividual iregulatory iregimes7
 iestablished iunder itheir iown ilegislations ihave ihad 

iweaknesses iand iefforts ihave ibeen ion igoing ito ihave ia iunified iregulatory iframework.8 iThe ieffort iis 

igeared itowards iregulation iof ithe iinstitutions iwhich iis ioutside ithe iscope iof ithis istudy. iThe iimpact iof 

isuch iregulation iis ihowever inoted iin ipassing iin ithis iresearch iand ifurther inotes ithat ithe iregulation 

iefforts iwill icontinue ias ithe iline ibetween ithe itraditional ifinancial iinstitutions iand inew ifinancing 

imodels iemerge.9 iAlthough, ithe iresearch ifocuses ion ithe itraditional ibanking imodel iin irelation ito ithe 

ibenefits icustomers iare iaccruing ifrom isuch, ithe iexpanded iroles iand iservices ithe ibanks iare ioffering 

ithe iborrowers ihave icreated ithe ineed ifor igreater iefficiency iin ilending idecisions. iOne iway ito 

iincrease iefficiency iin ilending idecisions iis ithought ito ibe ithrough ithe ireduction iof iinformation 

iasymmetry iin ithose ilending idecisions. i 

Central iBanks iplay ian iimportant irole iin iregulation iof icustomer-banker irelationships; iin iKenya ithe 

iCentral iBank iof iKenya idoes ithis ithrough ithe iBanking iAct,10
 iwhere iit ican iissue iregulations iand 

idirections ithrough icirculars. iCBK iin ithe ieffort ito ireduce ithe iinformation iasymmetry iin ithe 

ifinancial isector ipromulgated iCredit iReference iBureaus iRegulations i2008.11
 iThis iwas ifollowed iby 

ithe iestablishment iof ia iself-regulating iorganization icalled ithe iCredit iInformation iSharing 

iAssociation iof iKenya i(CIS iKenya).12
 iThe imain ipurpose iof ithe iCIS iKenya iis ito ibring icredit 

iproviders itogether iand ienabling ithem ito ishare iborrowers’ ifinancial iinformation isafely. iThe iuse iof 

ithe iword i‘safely’ ihere imeans ithe iinstitutions ican ishare icustomer ifinancial itransactions idata 

iwithout ibreaching icustomer ibanker iconfidentiality iwhich iis iimplied iin ia icontract ibetween ia ibanker 

                                                           
7

 i i iJacob iGakeri, i‘Financial iServices iRegulatory iModernisation iin iEast iAfrica: i iThe isearch ifor ia iNew iParadigm iShift’ 

i(2011) iVol i1(16) iInternational iJournal iof iHumanities iand iSocial iScience 
8

 i i iSee ifor iexample ithe i1999 iCapital iMarkets iAuthority’s iChief iExecutive iReport i“Strategy iTowards ia iConsolidated 

iFinancial iServices iRegularity iFramework” iThere iis ia idraft iFinancial iMarkets iConduct iBill, i2018 iin ithis iregard it 

iwhich iCBK ihas iraised iconcern iover iclashing iroles, iit iremains ito ibe iseen iwhether isuch i iunified iregulatory iregime 

ishall ibe iachieved iin ifuture. 
9

 i i iIt iis inoted ithat ithere iis inow inew iways iof iestablishing ibanker-Customer irelationship iwithout ipaper ifilling; ithese 

iinclude imobile ibanking, imobile ilending iand iinternet ibanking iamong iothers. iThese iwill ipose isignificant 

iregulatory ichallenges, ifor iexample iwhere iloan iinterest icaps iare iintroduced, ibanks ihave isteered iaway ifrom 

itraditional iloan ilending imethods ito imobile ilending iwhich icharges ihigher iinterest irate ion iannualised ibasis. iSee ifor 

iexample iTimiza iby iBarclays iand iKCB-MPesa iby iKCB iand iLoop iby iNIC inow iNCBA. 
10

 i i iCap i488 iLaws iof iKenya 
11

 i i iSupra iNote i10 iSection i31(3) iand i(4), isection i55(1) i 
12

 i i iwww.Ciskenya.co.ke i i i i 

http://www.ciskenya.co.ke/
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iand ia icustomer.13
 iCBK ialso iprohibits idisclosure iof icustomer idetails iand idealings iexcept ias 

iauthorized iunder ilaw iand ior ithe iPrudential iGuidelines.14
 iA iborrower’s ifinancial itransaction 

iinformation iis icritical ito ihim iand ican ibe iused ito iadversely iselect iagainst ihim iin ia ifinancial 

itransaction.15 

The iKenyan ibanking isector ihas iundergone itremendous ichallenges iin ithe irecent ipast. iMost iof ithese 

ichallenges ihave imainly iaffected ibank icustomers ior istakeholders iin ithe ibroader isense. iBanks ihave 

ialso ibeen iaffected iby ithese ichallenges, ileading ito iretrenchments iand ieven iclosures. iSeveral ifactors 

isuch ias ipoor icorporate igovernance, ithe ideclining ieconomy iin ithe iwhole icountry iand ia ipoor 

iregulatory iregime16
 ihave icontributed ito ithese ichallenges. i i 

To iremedy isome iof ithe ichallenges, ithere ihave ibeen ilegal ior iregulatory iinterventions, ithat iis, 

ithrough ithe ipublishing iof ivarious irules iand iregulations iby ithe iregulators isuch ias ithe iCentral iBank 

iof iKenya iand ithe iCapital iMarkets iAuthority, ias iwell ias ithe ipassing iof irelevant ilaws iby iParliament. 

i 

These iefforts icome iat ia itime iwhen itraditional ibanking iis ion ithe idecline iowing ito itechnological 

iadvancement. iFor iexample itoday ia ibank icustomer ican itransfer ifunds iin ireal itime ifrom ihis iaccount 

ito ianother icustomer iin ianother ibank iusing ithe iReal iTime iGross iSettlement iSystem i(RTGS).17
 iThe 

ibanks ihave igone iall iout ito iembrace itechnology. iToday ithere iis iactive iencouragement iby ibanks ito 

itheir icustomers ito iuse iCash iDeposit iMachines, itake iloans ithrough ithe ibanks’ imobile iplatforms, 

iand ifor icustomers ito irely ientirely ion iuse iof imobile iand iinternet ibanking ichannels, ivideo ibanking 

iand itelephony ibanking ito icarry iout itheir itransactions.18 

Whereas ithe iabove itechnological iadvances iare iwelcomed iand iencouraged, ithey iare isometimes 

ioutside ithe iscope iof iregulations iand ithe ilacuna iallows ithe ifinancial iinstitutions ito iexploit ithe 

                                                           
13

 i i iTournier iv. iNational iProvincial iand iUnion iBank iof iEngland i(1924) i1KB i461 i 
14

 i i iPrudential iGuidelines, i2013 iissued iunder iSection i31(3) iand i(4), isection i55(1)of ithe iBanking iAct iCap i488 
15

 i i iIbid 
16

 i iAs iis ioften ithe icase, ilaw iis ibehind ithe ifact. iAn iexample iis ithe imobile ibanking iphenomenon iwhere iregulations 

icame iafter ithe imobile imoney iwas ialready iin ithe imainstream imarket. 
17

 i iThe isystem iwent ilive ion i29th
 iJuly i2005 iand isince ithem imore iand imore ielectronic ibanking iofferings iare ibeing 

iintroduced. 
18

 i iSee iTimiza iby iBarclays, iEazzy iPay iby iEquity iBank iand iVideo iand iTelephony ibanking iby iStandard iChartered 

iBank iKenya iLimited. 
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icustomer.19
 iFor iexample itraditional ipersonal iloans iand iterm iloans iincluding imortgages icome 

iunder ithe iinterest irates iregulation ithat iwas ipassed iin i2016.20
 iHowever, ithe iresultant icredit 

iunavailability iled ito iinnovative ibanks iintroducing imobile ilending iwhich iis inot icaptured iin ithe 

iregulations. iThe iMobile iloan ifacility imay ihave ian iinterest irate iof iup ito i75% iper iannum icontrary ito 

ithe icap iof i14% iper iannum iset iby ithe icurrent ilegal iregime. i 

This iis ithe iopposite iof iwhat iis iexpected iin ia imarket iwith isupposed ireduced ibanking iinformation 

iasymmetry idue ito ithe ipresence iof iCredit iInformation iSharing i(CIS) iinitiatives iand iregulations. 

iThe imobile iand iinternet ibanking ilending iplatforms iare ialso isupposed ito ibe icheaper iand iwith ilower 

iinterest irates idue ito ireduced irequirement iof imanpower, ipaperwork, itime iand iresources. iThis iis 

icurrently inot ithe icase. iThus, iby ibanks ipushing icustomers ito ialternative itransactional iplatforms, 

ithey iare iinvariably isidestepping ithe iregulations iand iconsequently idepriving ithe iconsumer iof ithe 

ivery iintended ibenefit. iThe iresearch iseeks ito iestablish iif ithis iis ia ifailure iof icorporate igovernance iby 

ilooking iat ithe icorporate iactions iwhen ifaced iwith idecisions iunder ithe iCIS imechanism. 

The iCIS imechanism iis iabout igathering iborrowers’ iinformation, iprocessing ithat iinformation iand 

istoring ithat iinformation iin ia imanner ithat iis iusefulto iany iperson ithat imay ibe iinterested iin ithe 

icollected iinformation. i iThe iadvent iof imultiple ichannels ithrough iwhich iborrowers’ ifinancial 

iinformation icould ibe iaccessed iand igathered ifor iexample iinternet ibanking, ionline ibanking iand 

imobile ibanking imeant ithat ithere iis inow iavailable imore iinformation ithat ibanks icould iuse iin itheir 

ilending idecisions.. iBy isimply itracking ia icustomer’s iexpenditure ifor iexample iplaces iwhere ithe 

icustomer iuses ihis idebit icard i(‘swiped’), ionline ipayments iand imobile ipayments, ia ifinancial 

iinstitution ithrough ianalysis iof ithis itrend, ican idraw ian iaccurate iconclusion ion iwhether ito ilend ito 

ithat iparticular icustomer iand iif iso iwhat iamount ito ilend.21
 iIt iis ithe icontention iof ithis iresearch ipaper 

ithat inow imore ithan iever; ithe ispotlight imust ibe ishone ion icorporate igovernance ipractices iwithin ithe 

                                                           
19

 i iSee igenerally iNjaramba iGichuki iLaw iof iFinancial iInstitutions iin iKenya, i(2013) i(Second iEdition) iLaw iAfrica 

iPublishing iLtd, iNairobi. 
20

 i iSee isec i33 iB, ithe iBanking i(Amendment) iAct, i2016. iSee ialso iWambua, iEric i(2017) i“The ieffect iof iinterest irates 

icapping ion ithe ilevels iof ipersonal iloans igranted iby icommercial iBanks iin iKenya,” iMasters iof iBusiness 

iAdministration i(MBA) iThesis, iSchool iof iBusiness, iUniversity iof iNairobi. i 
21

 i iTraditionally ithis ianalysis iwas idone ithrough ibanking istatements ihowever, ithere iis irising iconcern ithat icustomer 

idata iis ibeing igathered iin iaddition ito ifollowing ithe itrail iof iexpenditure, ialso ithrough isocial iforum ilike iFacebook. 

iSome imobile imoney iapplications i(mobile iapps) icheck inumber iof icontacts iand istatus ito idetermine iyour icredit 

iscore. i 
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ifinancial isector iespecially isince ithey inow ihave imore iinformation iwithin itheir igrasp iwith iwhich 

ithey ican iuse iin itheir ilending idecisions. iBanks ias icorporates iare iconcerned iwith ireturn ion 

ishareholder iinvestments, ileft ion itheir iown iand iarmed iwith iborrowers’ iinformation ithey iwould 

iadversely iselect iout icustomers ithey iperceive ias irisky iwho inevertheless ihave iability ito irepay iloans. 

i 

The iCIS imechanism iwas ithus icreated ito iuniformly icollect idata, iprocess ithe isame, istore ithe isame 

iand imake ithe isame iavailable ito isubscribers ior ilenders iwith iuniform iborrowers’ iscore ias ia imeans iof 

ientrenching ia isustainable ibeneficial ifinancial isector ito iboth ithe ibanks iand ithe iborrowers. iThe 

iregulatory iregimes ineed ito ibe imore iproactive ito iensure ithat ifinancial iinstitutions iare iheld ito 

iaccount ito idisclose iwhether ithey iare iapplying ithe iCIS imechanisms iin itheir ilending idecisions. iThis 

idisclosure ishould inot ionly ibe ito ithe iregulators ibut ialso ito ithe ikey istakeholders isuch ias iborrowers.22
 

iLeaving ithis igroup iout iis iakin ito iallowing ifinancial iinstitutions iunfettered iaccess ito igather iand iuse 

ipersonal ifinancial iinformation ifrom iall iand isundry isources ito ithe ibenefit iof ithe ifinancial 

iinstitutions iwhereas ithe iborrowers ido inot ihave icorresponding irights ito iknow ihow itheir ifinancial 

iinformation ihave ibeen iused iin ireaching ifavourable ior iunfavourable ilending idecisions iand iwhat 

iremedies ithe iborrowers imay ihave iagainst isuch idecisions.23 

It imust ibe iremembered ithat iuse iof iprivate iinformation ior idata imay ichange ithe iway ia isociety ifeels 

iabout ian iindividual iand ieven iabout ihow iindividuals ifeel iabout ithemselves.24
 iIt iis inow iwidely 

iaccepted ithat i“organizations iranging ifrom ibusinesses…can ieasily iretrieve iinformation iabout ia 

iperson’s ifinances…sites ivisited ion ithe iinternet iand irecent ipurchases ito iname ijust ibut ia ifew.”25
 

iWith ithis irealization icomes ithe igreatest iresponsibility iof ifinancial iinstitutions ineed ito iexercise 

igood icorporate igovernance ito iensure itheir idepartments ito inot ioverreach iin ithe iuse iof icustomer’s 

idata iand ialso iwhere isuch iuse iis irequired ipromptly iinform ithe icustomer iof isuch iuse ior iintended iuse. 

iThis iwill iensure icustomers ibenefit ifrom iinformation iabout ithem iheld iby ithese ifinancial 

                                                           
22

 i iFor iexample iit iwould ibe iimportant ifor ia ifinancial iinstitution ito idisclose iin iits imobile ilending iwhether iit iconsidered 

ithe iCRB istatus, iit iaccessed ithe icustomers’ isocial iprofiles, icross-checked iwith iother iinstitutions ifor iexample 

imobile itelephony icompanies. 
23

 i iThe iargument ihere iis ithat iany iinformation ifor icredit idecision iincluding imobile ilending iby ia ifinancial iinstitution 

ishould iof inecessity ibe iregulated iin ithe imanner iit iis icollected iand iused. iThe i‘switch’ ito imobile ilending idue iin ipart 

ito iinterest irate icapping iof i2016 ilays icredence ito ithis iassertion isince ithe idepriving ia iborrower itraditional ilending 

iwill iinvariably ipush ihim ito ithe imobile ilending iwhere ilimits iare ismall iand iinterest ivery ihigh. 
24

 i iCreech iC iKenneth, iElectronic iMedia iLaw iand iRegulation, i5th
 iedition, iFocal iPress i2007 iat ipage i288 

25
 i iIbid 
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iinstitutions. iThat i‘invasion’ iof iprivacy ican i“subject ian iindividual ito imental ipain iand idistress, ifar 

igreater ithan icould ibe iinflicted iby imere ibodily iinjury.”26 

The itechnological iadvancement imade ias iexpressed iabove ihas imade iit ieasy ito icollect ipersonal idata 

iand isometimes iuse ithe isame ito ievaluate ior iscreen icustomer. iThe iapplication iof icomputers iin idata 

iprocessing ipermits iinstantaneous iaccess ito ilarge iamounts iof iinformation iabout ia icustomer ior 

iprospective icustomer.27
 iIt iis idesirable ifrom ia icorporate igovernance iperspective ithat ithe ibanks iand 

ifinancial iinstitutions ishould ideclare ithe isources iof idata ithey iuse ito imake icredit idecisions. iThis iis 

iimportant iwith ithe iadvent iof ivarious ilending iplatforms ilike imobile ilending iand ionline ibanking 

ilending. iThere iis ia ishift itowards igreater iresponsibility iand idisclosure ion inon-financial 

iperformance iincluding ibut inot ilimited ito icustomer irelations, iethical istandards iand isustainability iin 

ispecific ireports.28
 iThis ipaper iargues ithat ithere iis ineed ito ipush ifor igreater idisclosure ion ithe 

iimplementation iof ithe iCIS imechanism iby ibanks iin itheir iannual ireports ias ipart iof itheir icorporate 

idisclosures ito ishareholders iand istakeholders. iThis iwould ihelp istakeholders isee iif itheir ibanks iand 

itheir iboards iare igeared itowards isustainability iof ithe ifinancial isector ior ishort iterm igains iat ithe 

iexpense iof ikey istakeholders isuch ias iborrowers. 

The iother iaspects iof icorporate igovernance iand iclosely irelated ito icustomer iinformation igathering 

iand iuse ias iper iCIS imechanism iis iwhere ibanks ibeing isubscribers ito iCredit iReference iBureaus 

i(CRBs) irequest ifor iperiodic i‘Bureau iScrubs.’29
 i i 

                                                           
26

 i iIbid, ip. i290. 
27

 i iCollin iTapper, iComputer iLaw, i2nd iedition, iLongman iGroup iltd i(1982) iat ip.119 istate ithat i“..it iis ifeared ithat i ithis 

iinformation iis iavailable ito ianyone iwho iwishes iwhether itheir iaccess iis iauthorized ior iunauthorized, iopen ior 

iclandestine, ilegal ior iillegal.” 
 

28
 iTricker, iBob, iCorporate iGovernance, iPrinciples, iPolicies iand iPractices, i2nd iEdition, iOxford iUniversity iPress, i i i i 

 i i i i i2011 ip. i239 
29

 iThe iresearcher ihas iworked iin ithree ifinancial iorganisations iand ithe iinformation ihere iis ifrom ihis iown iobservation ior 

ifrom itrusted isources iwithin iCredit ifunctions iof ithose iorganisations. i‘Bureau iScrubs iis iraw idata irequested iby ia 

isubscriber ithat ishows ithe ifinancial iborrowings iof ia icustomer iand ithe istatus iof ithose iborrowings. iThis 

iinformation iis ithen iused iby ivarious idepartments ifor iexample ifor iremedial istrategies iwhere ithe iloan iis iin iarrears. 

iThis iuse imay ior imay inot ihave ibeen icommunicated ito ithe icustomer iraising icorporate igovernance iissues. iThe 

iassumption ihere iis ithat iby ia icustomer isigning iaway ithat ihis ifinancial iperformance iinformation imay ibe ishared 

igives ifreedom ifor ithe ilenders ito iuse ithis iinformation ias ithey ideem ifit. iThe i‘Bureau iScrub’ ican ishow iperformance 

iof icustomer iborrowing iin iother ifinancial iinstitutions. iIt imay inot ibe itrue ithat ithe icustomer ienvisaged inor 

iconsented ito ithis iwide iuse iof i ihis idata. 
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Some iof ithese iinterventions iinclude: iFirst, ithe ipublishing iof iCredit iReference iBureau iRegulations 

iin i2008.30
 iThe iCentral iBank iof iKenya ithrough ithe iNational iTreasury iCabinet iSecretary, ipublished 

iThe iBanking iAct, iCredit iReference iBureau iRegulations i201331
 i(CRB iRegulations, i2013), iwhich 

ibecame ieffective ion i17th
 iJanuary i2014. iThe iCRB iRegulations, i2013 ivide irule i56 irepealed ithe iCRB 

iRegulations i2008. iThe iCRB iRegulations iallowed iMicro iFinance iInstitutions ito ilist icredit iand 

ipersonal ihistory iof iborrowers ijust ilike ithe imain-stream ibanks. iIt ialso iallowed ifor icompulsory 

ilisting iof iall icredit idata iof iborrowers iwhether ipositive ior inegative. 

Secondly iin i2016 ithe iNational iAssembly iamended ithe iBanking iAct32, ia icap iwas iput ion ithe irate iof 

iinterest icharged ion iloans iand ifixed ithe iminimum irate iof iinterest ithat ibanks imust ipay ion ideposits 

ithey ireceive ifrom itheir icustomers.33
 iIn ithe iamendments, ibanks ior ifinancial iinstitutions iare inow 

irequired ito idisclose iall icharges iand iterms irelating ito ia iloan ito ia iborrower. iThe ipresident iassented 

ito ithe iFinance iBill i2019 ion i7th
 iNovember i2019.34

 iThis iAct iamended ithe iBanking iAct iby iscrapping 

ithe icapping iof iinterest irates icharged iby ibanks. iAlthough iit iis iexpected ithat ibanks iwill iraise ithe 

iinterest irates, iexisting iloans iwill inot ibe iaffected. iAlthough ithe iinterest irate icapping ihas ibeen 

icapped, ithe ibanks iwill inow ihave ito icontend iwith ithe iBanking iCharter i201935
 iand ia imore ivigilant 

iCBK ithat iis inot ikeen ito ireturn ito ithe ibanking isector ito ithe istate iinterest iregulation iregime iagain. 

Despite ithe iabove iinterventions, iit istill iappeared ithat ithe iplights iof ithe iordinary iborrowers ihave inot 

ibeen iduly iaddressed. iCBK, ithe iregulator, ihad ilargely ifailed ito iprotect ithe iconsumer ior iborrower 

ifrom iexploitative iinterest irates iby ibanks iuntil iparliament iintervened iin i2016. iThe i iamendments 

iwere imeant ito ibe ia ireprieve ifrom ihigh iinterest irates icharged ion ithe iborrowers. iIn iaddition, ithe 

i2013 iCRB iregulations ithat iallowed ibanks ito ishare icredit iinformation ion iborrowers iwere ialso 

ipartly iintended ito ihelp ithe iborrower ito ieasily iaccess ibank iloans isince iby iproduction iof ia iCRB 

                                                           
30

 i iThe iCRB i2008, iprovided ifor ithe ilisting iof ibank icustomers iwith idefault ihistory ionly iand idid inot ihave iprovisions 

ifor iany iother ifinancial ior iservice iproviders ito ilist iwith ithe iCRB. i 
31

 i iSection i31(3) iand i(4), isection i55(1)of ithe iBanking iAct iCap i488 iand isections i34(4),(5) iand i48(2) iof ithe iMicro 

iFinance iAct iNo. i19/2006 
32

 i iThe iBanking i(Amendment) iAct i2016 ivide iKenya iGazette iSupplement iof i31st iAugust i2016 ieffective idate i14th 

iSeptember i2016 
33

 i i iThe iAmendments iset ithe imaximum iinterest irate ichargeable iby ia icredit ifacility iat ibelow i4 iper icent iof ithe ibase irate 

iset iby ithe iCentral iBank iof iKenya. iThey ialso iguaranteed ia iminimum iinterest irate iof iat ileast i70 iper icent iof ithe ibase 

irate iset iby iCBK. 
34

 i iThe iBill ibecame iThe iFinance iAct i2019 iupon iassent ion i7th
 iNovember i2019 

35
 i iIssued iunder iBanking iAct iSections i33(4) iand iMicro iFinance iAct iSection i48(2A) i(6) ibecame ieffective ion i31st

 

iMarch i2019 ithrough iCircular iNo. i1 iof i2019. iThe iCharter ihas istringent irules ion iinterest iapplication iby ilenders 



8 

 

ireport, ia ibank icould ieasily itell iif ithe iborrower iwas ia irisky icustomer ior inot. i iThe iadvent iof ithe i(CIS) 

iinitiative iin i200836
 iand ilater ienhanced iby ithe iCRB iRegulations i2013 iwas ihailed ias ia imilestone ithat 

iwill ibring ibenefits ito ithe ifinancial iindustry. iThe ibenefits ienvisioned iincluded ihelping iborrowers 

inegotiate ithe ibetter iterms iand iconditions iof itheir iloans iincluding ilower iinterest irates, iflexible 

irepayment iperiods, inon-reliance ion iasset isecurity iand ia ifaster iappraisal iprocess37
 iof ithe iborrowers’ 

iapplications ifor icredit. 

However, ithere ihas ibeen ia igeneral ifailure iin iimplementation iof ior iproper iapplication iof isome ikey 

iregulations ithat itend ito ifavor iborrowers iby ithe ibanks. iWhile isome ibank idirectors ior imanagers ihave 

ibeen iimplicated iin ifraudulent iactivities iinvolving ihuge iinsider iloans, iordinary iborrowers ihave inot 

irealized ithe ifruits ior ibenefits iof isome iof ithe ikey ilegal iinterventions imeant ito icushion ithem iagainst 

iexploitation iby ibanks. i 

A icursory iglance iof ithe ilending ipractices iin imany ibanks iin iKenya ishow ithat ibank icustomers iget ito 

iknow iof ithe iCredit iReference iBureau istatuses iwhen itheir iloans ihave ibeen ideclined iand inot 

ibeforehand.38
 iAt ithis ipoint ithe idamage imay ihave ialready ibeen idone ithrough ideclining ito igrant ithe 

ifacility irequested ifor. iIt icould ibe ithat ithe iinformation icontained iin ithe iCRB iis iinaccurate ior iis 

idisputed ibetween ithe icustomer iand ithe ilisting iinstitution. iThe idisclosure iof ithe ifact ithat iCRB 

istatus ishall ibe iused ito idetermine isuccessful ior iunsuccessful ioutcome iof ia icredit iapplication ishould 

ibe idisclosed ibefore ithe iapplication iis iprocessed iso ias ito igive ithe icustomer ithe iright ito iknow i“the 

iname iand iagency iused, ito iobtain ia icopy iof ithe iinformation iregistered iagainst ihim, iand iif iincorrect, 

ican ihave ithe isame icorrected ior ierased.”39 

Yet, ias inoted iabove, ithere ihave ibeen iattempts ito iformulate ipolicies iand iregulations iand iefforts ito 

iadopt i ibest ipractices iand ion iconsumer ilending ilaws iand iregulations ithat idefine ihow ifinancial 

                                                           
36

 i iThe iBanking i(Credit iReference iBureau) iRegulations, i2008 ipursuant ito iSection i31(3) iand i(4), isection i55(1)of ithe 

iBanking iAct iCap i488 
37

 i i ihttp://akcp.co.ke/legislation-on-cis/ iaccessed ion i22-06-2018 
38

 i iThis iis ia icase iof ithe ibanks iusing ithe iCRB iand iCIS imechanism ito itheir iown ibenefit, inot igiving ithe icustomer ia 

ichance ito idispute ior iseek irectification iin icase iof ierror. iSometimes itime iis iof iessence ifor iexample iin imost 

ipersonal icredit iapplications isuch ias i imedical iemergencies, ischool ifees ineeds, ishort iterm ifinancing iamong iothers 

irequire iquick iresolution, iwhere ia iborrower iis ilisted iby ierror, ithe irectification itakes ia iminimum iof iseven idays ias 

iper ithe i2013 iCRB iRegulations ior imore. iThis ibackground iapplication iof iCIS iinitiatives ibeats ithe ipurpose isince iit 

icuts iout icollaboration ibetween icustomer iand ibank. 
39

 i iPaul iRaby, iThe iLaw iRelating ito iBanking iServices, i2nd
 iEdition, iLongman iGroup iUK iLtd,1992 i ip. i10 

http://akcp.co.ke/legislation-on-cis/
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iservice iproviders ioperate. iArticles i10, i130(2) iand i232 iof ithe iConstitution, iamong iothers, 

iunderscore iintegrity, itransparency, iaccountability, iinclusion, iequity iand igood igovernance. i iThe 

ibanks iare inot iexcluded iwhen iit icomes ito ihow ithey iapply ilaws iand iregulations irelating ito ihow ithey 

ido ibusiness. 

The iKenyan iborrower, iwho iis ialso ithe iultimate iconsumer iof ibanking iservices, iought ito ienjoy ithe 

ifull ibenefits ithat istem ifrom ikey ipolicy iand iregulatory iinterventions iin ithe ibanking iregime. iPutting 

ithe iconsumer iinterests iat ithe iforefront iis inecessary ifor isustainability iof ithe ifinancial isystem iand 

ithe iglobal ieconomy, ito iensure ifinancial iinclusion iand iequitable igrowth iand iimproved igovernance 

iof ifinancial iinstitutions. iSome ikey iconsiderations ifor iconsumer iprotection iinclude iaccess ito 

iinformation, idisclosure ipractices iand ieffort iin iincrease iof iconsumer iawareness. iThese iinitiatives 

ihave ibeen ispearheaded ias ia ijoint ieffort iby ikey istakeholders iled iby iCBK iin ian ieffort ito iincrease 

ifinancial iliteracy. iSome iof ithese iconsiderations ihave inow ibeen icodified iand ithe iremaining 

ichallenge iis iimplementation ior iapplication iof ithese iin ia imanner ithat ibenefits ithe iborrowers, ithe 

ifocus iof ithis istudy. 

 

1.1 iStatement iof ithe iproblem 

This istudy iexamines ithe ichallenges iborrowers’ iface iwhen iaccessing icredit ifacilities ifrom ibanks, 

ithe ichallenges irange ifrom ihigh iinterest irates, iindiscriminate iinterest irates ito ioutright idenial iof 

imuch ineeded ifinancial ifacilities. iThese ichallenges ishouldn’t iexist iwhen ithere iexists ia iCIS 

imechanism iin ithe ibanking isector. iPart iof ithe icontribution ito ithese ichallenges icould ibe i i i idue ito 

ipoor icorporate igovernance ipractices iby ibanks iespecially ias iregards iapplication iof ithe ilegal iand 

iregulatory iframework. i 

Borrowers iin iKenya icontinue ito ihave itrouble iaccessing ibank iloans idespite ithe ienactment iand 

iamendment iof ivarious ibanking ilaws iand iregulations iin ithe irecent ipast. iTwo imain ichallenges ithat 

ithis istudy ifocuses irelate ito ifirst, ithe iemergence iof icomplaints iand isuits iagainst ifinancial 

iinstitutions ifor iexample iin ithe icase iof iObadhia iGitonga iMicheu iv iCo-operative iBank iof i(K) iLtd40
 

                                                           
40

 i i i[2018] ieKLR iSee ialso iAmy iKagendo iMate iv iPrime iBank iLimited iCredit iReference iBureau i& ianother i[2013] 

ieKLR iaccessed iat ihttp://kenyalaw.org/caselaw/cases/view/90844/ ion i i i22-06-2018, iand iAmson iNjoka iMwenda 

i& ianother iv iCFC iStanbic iBank iLimited i& ianother i[2019] ieKLR iamong iothers 

http://kenyalaw.org/caselaw/cases/view/90844/
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iwhere ithe icourt ifound ithat ithe idefendant ibank iwas inegligent iin ilisting ithe iplaintiff iwithout iissuing 

ihim iwith ia inotice iof iintention ito ilist ihim iadversely ias iprovided ifor iunder ithe iCRB iRegulations.. 

iThere iis iclearly ia igap iin ithe iapplication iof ithe iCIS imechanism iso ithat ithe iborrowers iare iunaware 

iof iits iexistence iand iif ithey iare, ithey iare istill inot iaware iof iits ibenefits iand iimplications iand ibanks iare 

idoing ilittle ito iimprove ithe isituation. i 

The iCRB iregulations iof i2013 iwere ipartly imeant ito ihelp ibanks iin icentrally iand ieasily iaccessing 

iborrowers’ icredit iinformation ithereby imaking icredit iaccess iand iprocessing ieasier ifor ithe 

iborrowers. iIn ifact, ithe iCRB iRegulations i2013 ienvisioned ifinancial iinstitutions imaking ilending 

idecisions ibased ion ithe icredit ihistory iof ithe iborrowers iby ireviewing iindividual icredit ihistory iand 

ipricing ithe iborrowers idepending ion itheir icredit ihistory. iHowever, ithese iregulations iseem ito ihave 

ibenefitted ibanks iand ifinancial iinstitutions imore ithan ithe iborrowers i. iBorrowers iwho iare ithe 

iprimary itargets iof ithe iCIS iinitiatives iare inot iactually ibenefitting ifrom ithe ireduction iin iinformation 

iasymmetry iin ithe ibanking isector. iThere iis icontention ias ito iwhether ithere iare iany icurrent ideveloped 

imechanisms ithat igive idifferentiated iinterest irates iaccording ito ithe icredit iscore iof ian iindividual 

iborrower, iand imore icritically iwhether ifinancial iservice iproviders iare itaking iany ieffort ito 

iencourage itheir istaff ito irecommend ilower iinterest irates, iflexible irepayment iperiods ior ireduce 

ireliance ion iasset ifor iprospective iborrowers. 

Second, iordinary iborrowers iare inow iexperiencing inew idifficulties iin iaccessing ibank iloans ieven 

iafter ithe ipassing iof ithe i2016 iamendments ito ithe iBanking iAct41
 ithat iput ia iceiling ion iinterest irates 

ichargeable iby ibanks. iThese ichallenges imainly irelate ito ithe iunwillingness iby ibank imanagement ito 

ifully iimplement ithe ibenefits ienvisioned ion ithe ione ihand, iand ithe iregulatory iagencies’ ifailure ior 

ilaxity ito ioversee ior ienforce iimplementation iof isuch iregulations ito ithe ibenefit iof iordinary 

icustomers ion ithe iother. iThe iFinance iAct42
 ihas irepealed ithe icapping iof iinterest irate. iThis ichange 

ithough isignificant iin iitself, iit iwill ihave ilittle iimpact ion ithis istudy ias ithe ifocus iis ion ithe iapplication 

iof ithe iCIS imechanism, icorporate igovernance iby ibanks iand iwhat ieffect ithis ihas ion ithe iborrowers. 

A imajor ichallenge ithat istill iabounds, iespecially iafter ithe icapping iof iinterest irates iis ithat imany 

iordinary iborrowers iare ilikely ior ihave ibeen idenied iloans idue ito iextraneous ireasons iwhich ibanks 

                                                           
41

 i i iSupra iNote i32 
42

 i iSupra iNote i34 
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ihave ihad ito icome iup iwith. iReportedly, ibanks ihave inow iexplored inew iways iof imaking iprofits43
 iand 

iloans iare inot ieasily iaccessible iand iif iaccessible iintroduction iof inew itariffs ihas iensured ithat ithe 

iCredit ihistory iof ithe iborrowers imatters ilittle iin ithe ilending idecisions. iThis ichallenge iseems ito ihave 

ibeen ianticipated ieven ibefore ithe ipassing iof ithe irecent iamendments.44
 i 

Banks ihave ireportedly iintroduced iadditional ifees ifor iappraisals iand inegotiations iwhich icosts iwhen 

iannualized ias iannual ipercentage irate i(APR) ihave ithe ieffect iof ipushing ithe itotal iinterest irate 

icharged iat ihigher ithan ithe icapped irate, ifurther ibanks istarted ilending ito ithe igovernment ias ithey 

imoved iaway ifrom ilending ito iindividual iborrowers iwhom ithey iperceived ias irisky ihence iwatering 

idown isome iof ithe igains ianticipated.45
 iGenerally, ithe irate iat iwhich ibanks igive iloans ihas ishrunk 

isince ithe iadvent iof ithe iinterest irate icapping iregime iin i2016. iThe irepeal iof ithe iinterest irate 

icapping46
 iheralds ianother ichance ifor ibanks ito ilend imore idue ito ithe iattractiveness iof ihigher iinterest 

irates ihowever, ias istated iearlier iCBK imay inot iallow iunjustifiable iinterest ispreads, ithis iis ibecause iit 

imay iwant ito iavoid iattracting ithe icensure iof ithe ilegislature. 

1.2 iResearch iquestions 

The ifollowing ifour ipertinent iquestions iare iinvestigated iand ias imuch ias ipossible ianswered iin ithis 

istudy: i 

1. What iis ithe iregulatory iregime igoverning ithe ifinancial isector iand ispecifically ithe ibanking 

isector iin iKenya iand ithe iCIS iMechanism? 

2. Is ithe icorporate igovernance ipractice iregime iin ithe ibanking isector iadequate ito ioffer ikey 

iborrowers ias ikey istakeholders iintended ibenefits iof ithe iCIS imechanism? 

                                                           
43

 i iThese iinclude iphasing iout iphysical ibranch inetwork, imobile ilending, iover-emphasis ion ionline ibanking iplatforms 
44

 i iThe ipresident inoted ithis ichallenge iwhile iassenting ito ithe inew ilaw iin i2016 iin ithe ifollowing iwords: i 

 i i i i“We iwill iimplement ithe inew ilaw, inoting ithe idifficulties ithat iit iwould ipresent, iwhich iinclude icredit ibecoming 

iunavailable ito isome iconsumers iand ithe ipossible iemergence iof iunregulated iinformal iand iexploitative ilending 

imechanisms.” 
45

 i iOtiato iGuguyu, i iThe iStandard, i(2016), i28th
 iNovember i2016, 

ihttps://www.standardmedia.co.ke/business/article/2000225109/borrowers-starved-of-credit-as-economy-slows-

down i(accessed i3/7/2018). 
 

46
 iSupra iNote i34 

https://www.standardmedia.co.ke/business/article/2000225109/borrowers-starved-of-credit-as-economy-slows-down
https://www.standardmedia.co.ke/business/article/2000225109/borrowers-starved-of-credit-as-economy-slows-down
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3. Can ithe iCIS imechanism ibe iutilized ito inot ionly iimprove ithe iperformance iof ithe icredit 

imarket ibut ialso ibenefit iborrowers? 

4. What iare ithe ipossible isuggested iinterventions inecessary ito iachieve ithe ibenefits iof ithe iCIS 

imechanism? 

1.3 iObjectives iof ithis istudy 

1.3.1 iGeneral iobjective 

To ifind iout ithe iwhether ithe iCIS iMechanism ihas ibrought iany ibenefits ito ithe iborrowers iin ithe 

ibanking isector iand iand iif inot, iwhether ithe ilack iof ibenefits ithereof iis ilinked ito ipoor icorporate 

igovernance ipractices iby ibanks iand iwhat iinterventions iif iany imay ibe ineeded iin iorder ifor ithe 

iborrowers ito ibenefit ifrom ithe iCIS iMechanism. i 

1.3.2 iSpecific iObjectives 

a. To ifind iout iwhether ithe iCIS imechanism ihas ibenefited ithe iborrowers iwho iare ithe ikey 

istakeholders iin ithe ifinancial isector iin iKenya. 

b. To iestablish ithe iwhether i“poor icorporate igovernance” iif iany, ihas iled ito ilack iof ibenefits ior 

iimpacted iborrowers inegatively. 

c. To idetermine iand isuggest iwhat isteps ishould ibe itaken, iif iany, ito istrengthen iregulation, 

isupervision ior icorporate igovernance iin ibanks iin isuch ia iway ithat ithe iborrowers iand ithe 

ifinancial isector ican ibenefit. 

1.4 iHypothesis 

This istudy iproceeds ion ithree iassumptions: i 

First, ithat ithe ikey istakeholders iin ithe ifinancial isector, ithe iborrowers ihave inot inot ibenefited ifrom 

ithe icurrent ilegal iand iregulatory iregime iespecially ithe iCredit iInformation iSharing i(CIS) 

iframework. i i 
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Second, ithat ithe ichallenges ifaced iby iborrowers iin ienjoying ithe iintended ibenefits iof ithe iCIS 

imechanism iis ias ia iresult iof i“poor icorporate igovernance” iin ibanks ithat ifocus iinward ias iopposed ito 

iembracing ithe iborrowers ifor ia imutually ibeneficial irelationship. i 

Third, ithat iaddressing ithe ichallenges iof iapplication iof ithe iCIS imechanism iby ibanks ishall igreatly 

ibenefit ithe iborrowers i iand ithe ifinancial isector ias ia iwhole. i i i i 

1.5 iTheoretical iFramework 

1.5.1 iStakeholder itheory iof icorporate igovernance 

This istudy iis iinformed iby ithe istakeholder itheory iof icorporate igovernance. iThe itheory iis itraceable 

ito iEdward iFreeman iin ihis itreatise ientitled i“Stakeholder iTheory iof ithe iModern iCorporation.”47
 

iFreeman idefines istakeholder ias i“any igroup ior iindividual iwho ican iaffect, ior iis iaffected iby, ithe 

iachievement iof ia icorporation’s ipurpose.” iStakeholders itherefore iinclude iemployees, icustomers 

iand isuppliers iand ieven ithe ienvironment iwithin iwhich ia icorporation ioperates. iThis itheory iis 

ipremised ion ithe irealization ithat ifor ia icompany ito igrow, ireal iattention iought ito ibe ipaid ion iall ithe 

irelated iecosystems istarting ifrom istakeholder iinterests ito ithe iinterests iof ithe ishareholders. 

iCompanies ior iorganizations iexist ito icater ifor ithe ieconomic iinterests iof iboth ishareholders iand ithe 

istakeholders. i i i 

Consequently, ithis itheory ipropounds ithat ithe idirectors iof ia icompany iare inot istrictly iresponsible ior 

ianswerable ito ithe ishareholders ionly, ias iprovided iunder istatutes ior ilaws ior ibusiness inorms ifrom 

ieras igone iby, ibut ithat ithey iare igenerally iaccountable ito iall iindividuals iwho iaffect iand iare iaffected 

iby ithe iactivities iof ithe iorganization. iAccording ito iFreeman, iinterests iof istakeholders ihave 

ilegitimacy ibecause istakeholders iare icapable iof iaffecting ithe idirection iof ia icompany. iAs isuch, iit iis 

iimperative ithat ithe imanagement iof iany iorganization ipays inecessary iattention ito istakeholder 

iinterests. i 

The imain iargument ifor istakeholder imanagement iunder ithe iStakeholder iTheory iis ithat ithere iare 

imore ithan ijust ishareholders iwho icontribute ito ia icorporation, iand ithere iare iothers, iin iaddition ito 

                                                           
47

 i iEdwin iFreeman, iStakeholder iTheory iof ithe iModern iCorporation, iat 

ihttps://businessethics.qwriting.qc.cuny.edu/files/2012/01/Freeman.pdf i(accessed i4/7/2018) 

https://businessethics.qwriting.qc.cuny.edu/files/2012/01/Freeman.pdf
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ishareholders, iwho iare iaffected iby ithe iactions iof ithe icorporation.48
 iThis iview iis ialso isupported iby 

ithe iOrganization ifor iEconomic iCo-operation iand iDevelopment i(OECD).49
 iIn ifact ithe iOECD 

iPrinciples iof iCorporate iGovernance, i2015 irecognize ithe irole iof istakeholders iin itwo iways, ione, 

ithat ia icorporation imust irecognize ithat iits isuccess iis ias ia iresult iof iteamwork ifrom iall istakeholders 

iand itwo, iwhere ithe irights iof istakeholders irights iare iestablished iby ilaw, ithe icompanies imust irespect 

ithose irights.50 

For ipurposes iof ithis istudy, ithe ikey istakeholders iof ithe ifinancial iservices iindustry iare iborrowers. i 

iThis itheory iis itherefore iapt iand irelevant ito ithis istudy ias iit ihelps ithe iwrite iview ithe iactions iof 

icorporations ithat iis, ifinancial iinstitutions ifrom ithe ilens iof istakeholders ior iborrowers. iThere iare 

icompeting itheories iwith ithe istakeholder itheory isuch ias ithe iagency itheory51
 iwhich ipresupposes ia 

icontract ibetween ithe ishareholders iand ithe iowners ito ithe iexclusion iof ior iwith iminor iregard ito iother 

istakeholders. iThis ipoint iof iview ihas ibeen itempered iwith irealizations ithat icompanies iwork iwithin 

isocieties iand inot iin ia ivacuum.52
 i iThe iupshot iof ithis iis ithe istakeholder itheory ibut iwhich icurrently 

ifaces iboundary iproblem iin ithe idefinition iof istakeholder. iThis ihas iled ito isuch ifashionable iacts isuch 

ias iCorporate iSocial iResponsibility. 

Banks iand ifinancial iinstitutions ishould inot ibe imanaged iwith ia iview ito ionly isafeguarding ithe 

iinterests iof imanagers, ishareholders, idirectors ior iother ibeneficial iowners iof ithe iinstitutions. 

iInterests iof iborrowers ineed ito ibe iclear iregards iin ithe imanagement iof ithe ifinancial iinstitutions. iThis 

ientails ithe iholistic iapplication iof irelevant ilaws iand iregulations iand iguidelines, iwhether ithey iwork 

ito ithe ibenefit iof ithe iinstitutions ior ithe iborrowers. iIt ialso iimplies ithat itop igoverning iinstitutions iin 

ithe ibanking iand ifinance isector, iincluding ithe iregulator iCBK iand iParliament ishould iconsider ithe 

iinterests iof iall istakeholders iin imaking ipolicies iand ilegislations iand iin ipushing ifor itheir 

iimplementation. i iThis iwould iensure isuccess ifor iboth ithe ifinancial iinstitutions ion ione iend iand ithe 

iborrowers ion ithe iother iend. i 

                                                           
48

 i iSupra iNote i28 ip.7 
49

 i iwww.oecd.org i 
50

 i iOECD iPrinciples iof iCorporate iGovernance i8 iJuly i2915 iavailable iat iwww.oecd.org/corporate icf iOECD iCorporate 

i iGovernance iFact iSheet, i2019 
51

 i iSupra iNote i28 ip.58 
52

 i iIbid i ip.71 

http://www.oecd.org/
http://www.oecd.org/corporate
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1.5.2 iInformation iAsymmetry iTheory 

This istudy ialso irelies ion ithe iinformation iasymmetry itheory. iInformation iasymmetry idescribes ithe 

icondition iin iwhich irelevant iinformation iis inot iknown ito iall iparties iinvolved iin ian iundertaking.53
 

iThis itheory iis iclosely ilinked iwith ithe imoral ihazard itheory iwhich i“may ioccur iif ione iparty iis 

iinsulated ifrom irisk iand ihas imore iinformation iabout iits iactions iand iintentions ithan ithe iparty ipaying 

ifor ithe inegative iconsequences iof ithe irisk.”54
 iFurther ithe itheory iof iasymmetry iof iinformation iis 

ialso ilinked iwith ithe itheory iof iadverse iselection iexplaining i“that iin ithe imarket, ithe iparty ithat 

ipossesses imore iinformation ion ia ispecific iitem ito ibe itransacted i(in ithis icase ithe iborrower) iis iin ia 

iposition ito inegotiate ioptimal iterms ifor ithe itransaction ithan ithe iother iparty i(in ithis icase, ithe 

ilender)”55
 iwhich ipostulates ithat ithe iparty ithat iknows iless ii.e. ithe ibanks ihad ito iprice ithe irisk 

iappropriately, iin ithis icase ihigher isince ithey idid inot ihave ienough iinformation iabout ithe iborrowers. 

iIn ia istudy ito ireview ithe iimpact iof iCRBs iand iloan irecovery irate iat ithe iHigher iEducation iLoans 

iBoard i(HELB), iit iwas irecommended ithat icustomers ishould ibe ieducated iabout ithe irole iof iCRBs 

iand ihow iit iwill ihelp iin iaddressing ithe iproblem iof ithe i“informative iasymmetry ibetween ilenders iand 

iborrowers iregarding itheir icreditworthiness.”56
 iThe iwriter iproposes ithat ithis ican ialso ihappen iin 

ireverse iwhere ibanks itaking iadvantage iof iresearch ion iparticular iclass iof iborrowers ican iengage iin 

iaggressive imarketing57
 iincluding iselling iof icredit ito iborrowers iwhere ino ifair ibalance iof icontract ior 

iinformation iexists ias iwould ibe iexpected iin ian iElysian icondition.58
 iThe ibanks imay iknow ithat ithe 

iloans imight inot ibe irepaid ihence iend iup ipricing ithem iso ihigh ito icover ifor idefault iyet ion ithe iselling 

                                                           
53

 i i iMercy iChemutai iet ial, i“Contribution iof iCredit iReference iBureau iin iManaging inon-Performing iLoans iamong 

iCommercial iBanks iin iUasin iGishu iCounty, iKenya” iResearch iJournal iof iFinance iand iAccounting, iVol.8, iNo.18, 

i2017 iavailable iat iwww.iiste.org ip. i78 
54

 i i iChantal, iM., iNamusonge, iG. iS., i& iShukla, iJ. i(2018). iInfluence iof iInformation iAsymmetry ion iCommercial iBanks 

iLending iPerformance iin iRwanda. iInternational iJournal iof iAcademic iResearch iin iBusiness iand iSocial iSciences, 

i8(3), iP. i170 
55

 i i iIbid 
56

 i iGichimu iBen, i“Credit iReference iBureaus, iLoans iAdvancement iand iRecovery iPerformance iby iThe iHigher 

iEducation iLoans iBoard iof iKenya” i(2013), iA iResearch iProject iSubmitted iin iPartial ifulfilment iFor ithe 

irequirement iof ithe iaward i0f ithe iDegree iof iMasters iin iBusiness iAdministration iin iThe iSchool iOf iBusiness iof 

iUniversity iof iNairobi. 

ihttp://erepository.uonbi.ac.ke/bitstream/handle/11295/60387/Loans_Credit%20reference%20bureaus%2C%20lo

ans%20advancement%20and%20Recovery%20performance%20by%20the%20higher%20education%20loans%

20Board%20of%20Kenya.pdf?sequence=3&isAllowed=y iAccessed ion i5 iSeptember i2018. 
57

 i iCarnell, iR.S i, iThe iLaw iof iBanking iand iFinancial iInstitutions, i4th
 iEdition iWolters iKluwer,, iNew iYork, i2009 

58
 i iPhilpott, iF, iThe iLaw iof iConsumer iCredit iand iHire, iOxford iUniversity iPress, i2009 iP.537 

http://www.iiste.org/
http://erepository.uonbi.ac.ke/bitstream/handle/11295/60387/Loans_Credit%20reference%20bureaus%2C%20loans%20advancement%20and%20Recovery%20performance%20by%20the%20higher%20education%20loans%20Board%20of%20Kenya.pdf?sequence=3&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/60387/Loans_Credit%20reference%20bureaus%2C%20loans%20advancement%20and%20Recovery%20performance%20by%20the%20higher%20education%20loans%20Board%20of%20Kenya.pdf?sequence=3&isAllowed=y
http://erepository.uonbi.ac.ke/bitstream/handle/11295/60387/Loans_Credit%20reference%20bureaus%2C%20loans%20advancement%20and%20Recovery%20performance%20by%20the%20higher%20education%20loans%20Board%20of%20Kenya.pdf?sequence=3&isAllowed=y
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ifront ithey iposition ithese iproducts ias ifinancial iinclusivity iefforts. iThis, iin ithe iend, imakes ithe iloans 

imore icostly iand iexpensive ito ithe iborrowers ileading ito ihigher idefaults. 

In isummary, iinformation iasymmetry ihappens iwhere ithe iborrower iknows ihis irepaying ipower imore 

ithan ithe ibank iwhich iis ilending imoney; ionly ithe iborrower iknows iwhether ihe iwill irepay ithe imoney 

ijudging iby ihis ifinancial iarrangements iwhich ithe ibank imay inot iknow. iThe ibank ion ithe iother ihand, 

iwithout ithis i‘borrower’s irepayment iability iknowledge’ iwill itend ito iprice ithe iloans iat i i iinterest irates 

inot inecessarily ifair ibut ithe ione iit ithinks iwill icover ifor ithis iinformation igap. iThe ibanks imay ialso 

itake iadvantage iof iinformation isuch ias iheld iby iCRBs ito iadversely iselect iout icustomers iinstead iof 

ipricing ithem iaccordingly. i 

1.5.3 iOther iRelevant iTheories 

There iare iother itheories ithat iwere iconsidered ibut iwere inot iused iin ithis istudy iand ito ihighlight ijust 

itwo; ithe ifirst ione iis ithe iagency itheory ior ithe iprincipal-agent itheory. iThis itheory ilooks iat icorporate 

igovernance ifrom ithe ilens iof ithe imanagers iof ia icorporate ias ibeing ithe iagents iof ithe ishareholders.59
 

iIn ithis itheory, ithe iagent idoes iwhatever iis iin itheir ipowers iin iorder ito ibring ithe ihighest ipossible 

ireturn ion iinvestments iof ithe iprincipals ior ishareholders. iThis itheory iwas inot iused isince iit iis inot 

ialways itrue ithat ialthough ithe imanagers ihave ia iduty ito ithe ishareholders, itheir iactions iare ialways 

iguided iby ithe ishareholders iwish iunfettered, itheir iomission ior icommission icould ibe idue ito 

iignorance ior inegligence iand ithus ithe istudy icould ihave ijudged ithe imanagers iharshly. iThe iother 

itheory ithat iwas iconsidered ibut inot iused iin ithis istudy iis ithe iconsumer ipublic iinterest itheory iwhose 

iproponents isuch ias iBaumol60
 iinsist ithat iwhenever ithere’s ia imarket ifailure istates imust icome iin 

isince ithey iare ibest isuited ito ioffer iequal iprotection iand itreatment. iOne iof ithe iweaknesses iof ithis 

itheory ias irelates ithis istudy iis ithat ibanks iwill ialways ifind ia iway ito istay iahead ior icircumvent ithe 

iregulation iefforts iby ithe igovernment. iThis ihas ialready ibeen iseen iin iour icountry iwhere ibanks 

iintroduced icharges isuch ias i‘negotiation ifees ior iappraisal ifees’ ito imake iup ifor iwhat ithey iwould ilose 

iout ion iwhen ilending iat ithe igovernment iset iinterest irates. 

                                                           
59
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1.6 iLiterature iReview 

There ihave ibeen ivarious istudies ithat ihave ibeen iundertaken iin irelation ito iCIS iand iits iimpact iin ithe 

ifinancial iinstitutions.61
 iThese istudies ithough idetailed iin itheir inature, ihave inot ihad ian iin idepth ilook 

iinto ithe iimpact ithe iCIS imechanisms ihave ihad ion ithe iprimary itarget iof ithe ivery isame iCIS 

iframework, iwho iare ithe iborrowers. iThe iaspirations iof ithe iCIS imechanism iis ito ihelp i“good 

iborrowers idistinguish ithemselves ifrom ipersistent idefaulters” iand ias ia iresult ithe igood iborrowers 

icould inegotiate ifor imany ibenefits iincluding ibetter i icredit iterms, iflexible irepayment iperiods iand 

ilower ireliance ion icollateral isuch ias iland iwhen iborrowing.62
 iThe iapparent ibias iin ithe iinvestigation 

iof iCIS itowards ithe ifinancial iinstitutions ihas ibeen idue ito ithe ifact ithat iit iis ithe ifinancial iinstitutions 

ithat ispear ihead ithese iCIS iinitiatives iand inaturally iany ianalysis iwill ibe ilooked ifrom itheir 

iperspective. iHowever ithere iis ia isilent iactor, ithe iborrower iwho iis ithe iprimary itarget iof ithese 

iinitiatives. i 

Ocharo iin ihis ithesis63
 ion ithe ieffect iof icredit iinformation isharing ion ithe inon-performing iloans 

iamong icommercial ibanks iin iKenya iconcluded ithat inon-performing iloans itend ito ireduce iwith 

iincrease iin icredit iinformation isharing. iCIS ihas itherefore ibenefited ibanks iand ifinancial iinstitutions. 

iAccording ito ithe iauthor, iCentral iBank iof iKenya iand icommercial ibanks ican ireduce ithe ilevel iof 

inon-performing iloans iby iincreasing icredit iinformation isharing. iThis ican ibe iachieved iby 

iformulating irules iand iregulations ito iregister imore icredit ireference ibureaus ito ienhance icredit 

iinformation isharing ienvironment.64
 iThis istudy ileaves ia igap ion ithe ieffect iof iCIS ion iborrowers iwho 

iare isignificant iplayers iin ithe ifinancial isector. i 
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In ihis istudy ion ifactors iaffecting iloan irepayment iamong icustomers iof icommercial ibanks iin 

iKenya,65
 iOchung irecommends, iinter ialia, ithat i ibanks ishould iapply iefficient iand ieffective icredit 

irisk imanagement ithat iwill iensure ithat iloans iare imatched iwith iability ito irepay, iand ithat ithey ishould 

iensure ino ior iminimal iinsider ilending. iCommercial ibanks ishould ialso ipool itogether iand iestablish ia 

icredit iinformation ibureau ito iwhich ireference ican ibe imade ibefore ia iloan iis idisbursed. i 

Henry iKiplangat iKoros ilooks iat ithe ieffect iof icredit iinformation isharing ion ithe icredit imarket 

iperformance iof icommercial ibanks iin iKenya.66
 iThe istudy ifinds, iinter ialia, ithat icredit imarket 

iperformance iof icommercial ibanks iin iKenya ihas ibeen ipositively iaffected ifollowing ithe 

iestablishment iof icredit iinformation isharing isystem. iThere ihas itherefore ibeen ian iincrease iin icredit 

imarket iperformance ifollowing ithe ioperationalization iof iCIS. i i 

Koros iconcludes ithat icredit iinformation isharing iimproves ithe ibanks’ iknowledge iof iapplicants’ 

icharacteristics iand ipermits ia imore iaccurate iprediction iof itheir irepayment iprobabilities. iPerhaps ia 

ipositive iimpact ion ithe iborrower iaccording ito ithis istudy iis ithat ieffect iit ican ioperate ias ia iborrower 

idiscipline idevice ion ithe iborrower. iCIS iis isupposed ito ihelp ieliminate iincentives iby iborrowers ito 

itake itoo imany iloans ihence ibecome i“over-indebted” iby idrawing icredit isimultaneously ifrom imany 

ibanks iwithout iany iof ithem irealizing.67 

Koros irecommends ithat ithe igovernment ishould iextend icredit iinformation isharing ibeyond ithe 

icommercial ibanks iand ialso ifacilitate isharing iof iboth ipositive iand inegative iinformation ion 

iborrowers. iThis iis ithe igist iof ithe iargument iin ithis ithesis, ithat isince ithe iintroduction iof ithe iCIS, 

iborrowers ihave inot ibenefitted ifrom ithe iprocess isince ionly itheir inegative icredit ihistory iis ishared, 

iwhile itheir ipositive icredit ihistory iis inot ishared. iThe istudy iby iKoros imajorly iconcentrates ion ithe 

ieffect iof iCIS ion icommercial ibanks ibut ipays ilittle ior ino iattention ito iits inegative iimpact ion 

iborrowers. iAdditionally, ithe istudy imainly iaddresses ithe ipractical iissues ion iCIS ibut idoes inot 

iaddress ithe ilegal iand iregulatory iaspects. iThis iis ithe igap ithat ithis ithesis iseeks ito ifill. i 
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A irecommendation ialmost isimilar ito ithat iof iKoros ion ithe ineed ito iinclude iother ifinancial 

iinstitutions iin iCIS isystem iwas imade iin ianother istudy iby iOmukoko.68
 iThe iauthor irecommended 

ithat ithe igovernment ineeds ito istrengthen icredit iinformation iregulations iand iinclude iother icredit 

iproviders ilike iSACCOs, iMicro iFinance iInstitutions i(MFIs,) iDevelopment iFinance iInstitutions 

i(DFIs). iIn iaddition, iutility ifirms ilike iwater iand ielectricity isuppliers iand iproviders iof igoods iand 

iservices ishould ialso ibe istrengthened ito ijoin ithe imechanism. iThe iauthor ialso iunderscored ithe ineed 

ito iput iin iplace ispecific iinitiatives ito icreate iawareness ito iconsumers iand iincrease ifinancial iliteracy 

ion ithe ibenefits iof iCIS.69
 iHowever, ilike ithe iearlier istudies iseen iabove, ifocus iis imajorly ion ithe 

ipositive iimpact iof iCIS ion ibanks, iand inot ion iborrowers. i 

Ocharo’s istudy ifurther isought ito ifind iout ifrom ithe iemployees iwhether ithey iactually ithought ithe 

iCIS ihad iimproved ithe ilending iprocess iand imade iit imore itransparent iand ifast. iThough ithe istudy 

ifound iout ithat ithe ipercentage iof iNon-Performing iloans ideclined iover ia ifive iyear iperiod ias 

icompared ito ithe itotal iloans iand iadvances, iit idid inot iinterrogate ithe ifact ithat ithe iloan iand iadvances 

iover ithat iperiod ihad imore ithan itripled, ihence isignificantly iskewing ithe iconclusion. iIn ia isecond 

iquestion ias ito iwhether iemployees ithought ithe iCIS ihad iimproved ithe ilending iprocess iand imade iit 

ieasier ifor iborrowers iand istaff ito imake icredit idecisions, imajority iof istaff iactually iwhen iyou iinclude 

ithe iones iwho ireplies i‘am inot iaware’ iindicated ithat ithe iCIS ihad inot iimproved iany iprocess ior ibank 

icustomer irelationship.70
 i i 

It iwas ifound iout ithat iCIS ihelped ireduce ithe iNon-Performing iLoans iof ithe iinstitution iunder istudy. 

iHowever, ithis istudy ionly ifocused ion ithe ifinancial iinstitution iand idid inot ilook iat ithe ieffects iof iCIS 

ion ithe iindividual iborrowers iduring ithat iperiod iwhether ithey igot icorresponding ibenefits ifor 

iexample ilower ilending irates. iIn ianother istudy71
 iit iwas ifound ithat ifinancial iinstitutions imay iaccess 

iborrowers’ icredit iinformation ifor imonitoring irisk-taking iand ifinancial ibehavior iof ithe iborrowers 

ipost itaking icredit ifacilities. iThis iis icommonly iknown ias ibureau iscrub iin ithe ibanking isector. iSuch 
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iKenya,” i(2016), iResearch iproject iis isubmitted iin ipartial ifulfilment iof ithe irequirements ifor ithe iaward iof iMaster 

iof iScience iin iFinance, iUniversity iof iNairobi. i 
69

 i i iIbid. i 
70

 i iSupra iNote i63 
71

 i i iOira, iS. iM. i& iWamugo, iL. i(2018). iCredit iInformation iSharing iand iPerformance iof iSelected iCommercial iBanks 

iin iKenya. iInternational iAcademic iJournal iof iEconomics iand iFinance, iVol.3(2), ipp. i21-43 

ihttp://www.iajournals.org/articles/iajef_v3_i2_21_43.pdf i 

http://www.iajournals.org/articles/iajef_v3_i2_21_43.pdf


20 

 

iuse iof ithe iCIS imechanism, igive ithe ibanks iand iearly ialert iand ithus ienables ithem ito itake 

iintervention imeasures ito ireduce ipossibility iof idefault. iHowever, iis ithe icustomer iafforded ifair irates 

ifor inot ichanging itheir ibehavior? i 

It icommon iknowledge ithat ithe iinterest irate icomponent iof ia iloan idetermines ithe iamount iof iloan ia 

iborrower imay iqualify ifor isince ithe ihigher ithe iinterest irate, ithe imore ithe iloan iinstallment iamount. 

iBanks ineed itherefore ineed iin ithe iapplication iof ithe iCIS imechanism, iensure ithey iprice ithe 

iborrowers is ifairly ias ipossible ienabling ithem ito itake ias imuch icredit ias ithey icould ito istem ithe 

itemptation ito iseek ifurther iloans ifrom iother ilenders. iThe istudy irecommended ithat iemphasis ibe iput 

ion iinformation iaccuracy iby ibanks iand iCRBs. 

In ianother istudy72
 ithat isought ito ilook iat ithe ieffect iof iCIS iin irecovery iof iloan iadvances iby iHigher 

iEducation iLoans iBoard, iit iwas iconcluded ithat iCIS ihelped iin ifaster irecovery iof iloans iand iimproved 

iprocessing iof iloans iby iapplicants. iHowever ithis istudy isought ito ianswer ithese iquestions ilimiting 

iitself ito iapplicants ito ithe iHigher iLoans iBoard, ithis iis ia ispecial itype iof iborrowers isince ithey iare 

istudents iwho iare iunlikely ito ibe ilisted iat ithe iCredit iReference iBureaus, ibeing ieither ifirst itime 

iapplicants ifor ia icredit ifacility ior ieven iif irepeat iapplicants ithe iinitial iloan iadvanced iwould inot 

ibecome idue iuntil iat ileast iafter ione iyear iafter iconclusion iof ischool ior iearlier iif ithe istudent ihappens 

ito ifind ia iformal ijob. iThis iis ia ispecialized igroup iof iborrowers iwho imostly ido inot ihave icredit ihistory 

iof iany ikind. iIt ican ibe iargued ihere ithat ithe iCIS iwould ibe iapplicable ito ithem iafter ithe igrace iperiod 

iusually ione iyear iafter ifinishing iof itheir istudies iand ihence iproper iappraisals iwould ibe iapplicable ito 

ithem ithen. i iThe ifact ithat iagain ithis istudy ialigned iitself iwith ithe ifinancial ilender, ijust ilike ithe ifirst 

ione, iit idid inot iconsider istudying ithe iactual ieffect iof iCIS ion ia iborrower iwho iis ieither ipositively ior 

inegatively ilisted iat ithe iCredit iReference iBureau. 

These istudies ihave ileft ia igap iin ithe iinformation iknowledge ion ithe iimpact iof iCIS ion ione iof ithe ikey 

istakeholder iin ithe ifinancial isector iand ithat iis ithe iborrower. iThe iborrower ihas ibeen ileft ito ifend ifor 

ihimself. iThis ihas inow iled ito ithe imany irising icases iof iborrowers itaking ifinancial iinstitutions ito 

icourt iin iregard ito iCIS. iThis ihas icaught ithe iattention iof ithe iAssociation iof iKenya iCredit iProviders 
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i(ACPK)73
 ithat ihas ihad ito icommission ia istudy ion ihow ithis itrend ican ibe istemmed ito iavoid ilikely 

ireversal iof ithe igains imade ion ithe iCIS iinitiative ifront. iThe istudy iamong iother irecommendations 

isuggested ian ialternative idispute imechanism ibe iput iin iplace ito ihandle ithe icustomer icomplaints. iIt 

iis iapparent ithat ialthough ithere iis isome ieffort itowards iADR74
 iin ithe iCIS imechanism, ithere istill 

iexist iweaknesses ithat imake ithis iroute ifor idispute iresolution iless iappealing ias iwas inoted iby ithe 

icourt iin ithe icase iof iGervase iMaina iNdonga iv iAAR iCredit iServices iLimited i& ianother iwhere ithe 

icourt istated ithat ithe iADR imechanism iwithin ithe iCRB iRegulations i2013 ilacked icompleteness ias iit 

idid inot iprovide ifor iremedies ifor ithe iwronged iparty.75
 iThis imust itruly ibe iaddressed iin iorder ifor ithe 

iborrowers ias ikey istakeholders iin ithe ifinancial isector ito istart ienjoying ithe ibenefits. 

CIS iplays ian iimportant irole iin ian ieconomy.76
 iGaitho77

 iposits ithat ione iof ithe ikey ibenefits iof iCIS 

ithat ibanks iget iis ithat i“they iare iable ito iget icredit iinformation ion iprospective iborrowers ithat iwill 

ifacilitate iassessment iof icredit irequests ito imitigate irisks iof ibad idebts” iwhile ithe iborrowers, iwith 

igood icredit irecords, ithe irecords iact ias ian imotivation ifor ilower iinterest ipricing iof ithe iborrowers’ 

iloan ifacilities.78This istudy iseeks ito ifind iout iwhether iactually ithe iborrower ihas ibenefitted ifrom ithe 

iCIS iinitiatives iand iseeks ito ilink ithe ilack iof ibenefits ito ifailure iin icorporate igovernance iin ibanks. 

iThe iresearcher ibelieves ithat iif igood icorporate igovernance iis ipracticed iin ibanks ias irelating ithe iCIS 

imechanism, iindividual icredit iscoring itechniques iwould ibe ian iubiquitous ipractice, ithe iuse iof iCRB 

iinformation ifor iadverse iselection ii.e. idenial iof icredit iwould ibe ia ithing iof ithe ipast iand iCBK iwould 
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ihave ian ieasier itime iregulating ithe ifinancial imarkets, ithat ireliance ion i‘psychological icollateral’ ie.g. 

isalary ior ipay islip iwould icease. i 

The iresearcher ibelieves ithat ibanks iboards ishould ibe istructured iin isuch ia iway ithat idirectors 

iappointed ito ilead iconsumer icredit isections iin ithe ibanks, ifully isensitize itheir idirect ihis istaff iand 

iteams, ito igive ifull ieffect ito ithe iCIS iinitiatives. iThe iresearcher ibelieves ithat iif ithis ihappened, ithe 

inational iassembly iwould inot ihave iinterfered iwith ithe ifinancial isector ifor iexample ias iseen iin ithe 

i2016 iamendment ito ithe iBanking iAct ithat iintroduced iinterest irate icaps, ifurther, iCBK iwould ionly 

ihave ito ienforce ithe iPrudential iGuidelines79
 iand inot ibelabor ito iissue icirculars ithat iappears ito icoerce 

ibanks ito iundertake iwhat ithey iwould iotherwise ido iwith igood icorporate igovernance. 

Indeed ithe iresearcher ibelieves ithat iit icould ibe ivery iwell ithat ithe ifinancial iservice iproviders’ 

iinward-centric iapplication iof iCIS icould ibe ia ireason ifor ithe irise iin ilitigation iin ithis iarea iand ithis 

iresearch ican ihelp ishow ithe irelationship iand ihence ilead ito ia ibetter iapplication iof ithe iCIS 

imechanism ito ithe imutual ibenefit iof ithe iindustry iparticipants iand ialso ihelp iother iresearchers ilook 

iat ithe iCIS imechanism iand ipush iforward iits iapplication ito inew iand iemerging iareas ilike imobile 

ilending iand ionline ibanking. iWhile ithe ieffects iof iCIS ion ibanks ihave ibeen ia isubject iof iresearch, 

iscanty isystematically idocumented iinformation iexists ion ithe ieffects iof icredit iinformation isharing 

ion iborrowers. 

The iother ilimb iof ithis istudy iis ion ithe ichallenges istill ifaced iby iborrowers idespite ithe icapping iof 

iinterest irates iin i2016.80
 iResearch istudies81

 iand iopinion iarticles ion ithe iimpact iof ithe iamendments ito 

ithe iBanking iAct ito icap iinterest irates iby ibanks ihave irevealed ithat iborrowers iare ilikely ito icontinue 

iexperiencing ichallenges iin iaccessing ibank iloans. iAn iopinion ipublished iby iAnjarwalla i& iKhanna 

iAdvocates ifollowing ithe ienactment iof iThe iBanking i(Amendment) iAct, i2016 iprojected ithat 

ifollowing ithe iinterest irate icapping; ibanks iwould irestrict ilending ito i“good iborrowers” iand ithat ithis 

iwould imake iaccess ito icredit ifrom ibanks ieven imore idifficult ithan ibefore; ithus ileading ito ia ipossible 
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i“credit icrunch.”82
 i iAnother iresearch istudy iby iAmuhinda83

 ifound iout ithat ifor ibanks ito iremain 

iprofitable ithey ihad ito ichannel ifunds ielsewhere, ireduce istaff ithrough iredundancies, iclosure iof 

ibranches iin iaddition ito iintroducing isome icharges ithat iwould ieffectively inet ioff ithe ieffect iof ithe 

ireduction iin iinterest.84 

Indeed, ithere ihas ibeen ia igeneral idecline iin icredit iissuance iby ibanks itowards iordinary iborrowers. 

iPartly ias iresult iof ithe iKenya’s idwindling ieconomy iand ihard ieconomic iconditions iof iliving 

ireported, icases iof idebt-defaulters iincreased iand ibanks ihave iconsequently ilowered ithe irate iat iwhich 

ithey iissues iloans. iFor iinstance, iaccording ito ia iCBK idata ireport, ibetween iJanuary iand iFebruary 

i2016, icredit igrowth ifell iby iKShs i800 imillion.85
 iThis ican ibe ipartly iattributed ito ithe ibanks’ iuse iof 

ithe icredit iinformation isharing imechanism ias ia itool ito isimply isay iyes ior ino ito ia iprospective 

iborrower. iBanks iappear inot ito iregard iCRBs ias irepositories iof iinformation ithat ican iguide ithem ito 

iknow ithe iborrowers ibetter ibut ias ia idata ibase ito icheck iwho iis inegatively ior ipositively ilisted.86Also 

ithe iblacklisting iappears ito ibe idone imechanically iwithout iputting iinto iregard ithe iplight iof 

iborrowers. iHow idoes ione iexplain iblacklisting iof icustomers iwith iless ithan iKshs i100/- idebt iand ithis 

iis ieven iwithout ifollowing ithe iPrudential iGuidelines ion icredit iclassification?87
 i i 

The iconnection ibetween igood icorporate igovernance iand ibanking isector iconsumers’ ibenefit icannot 

ibe igainsaid. iIt ibecomes ivery idifficult ifor ia ifinancial iinstitution ito ipass ion ithe ibenefits iintended 

iunder ithe ivarious ilegal iand iregulatory iinterventions iwhen isuch ian iinstitution ipractices ipoor 

icorporate igovernance. iAn iorganization iwhere ithe imanager iinflates iprofits, iunder ideclares ilosses, 

iwithholds ifull idisclosure iof iaccurate iorganization iperformance iposition, iwill inot iwillingly ipass ion 
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ibenefits isuch ias ireduction iof iinterest irates iand ilending ion iborrower ihistory. iThis iis ibecause iany 

islight ireduction iin iinterest iwill ilead ito imore ipressure ion inon-performing iloans iand ipossibly 

icollapse iof isuch iinstitutions. 

The iGlobal iCorruption iReport iof i200988
 iby iTransparency iInternational ihighlighted isome iof ithe 

ichallenges ifacing iKenya’s ifinancial isector ithat iare istill iprevalent itoday. iAccording ito ithis ireport, 

ipoor icorporate igovernance iis ia ikey icontributor ito ithe iproblems iailing ithe ifinancial isector iin iKenya. 

i 

It iis iobserved iin ithe ireport ithat ipoor icorporate igovernance iresults iin ithe ibanking isector irendering 

ithe icreditors i(banks), iemployee iand ithe iborrowers ihelpless. iVarious ireports iin ithe ipast ihave 

iindicated ithat isome ibank idirectors ihave iengaged ior ihave ibeen isuspected iof iindulging iin iinsider 

itrading iand ihave ithus icontributed ito ithe icollapse ithe irespective iinstitutions.89
 iWhenever ithese 

ihappen, ithe iimpact iis ifelt iby iall ithe irelevant istakeholders iincluding iordinary iborrowers. 

According ito ithe iTI ireport iabove, ifor igood icorporate igovernance ito ibe irealized, isector iplayers 

ishould ibe iseen ito ibe iresponsible iin ithe iconduct iof itheir ibusiness iin iat ileast ithree iways: iFirst, 

idemonstrating itheir iintegrity iin iproviding ivalue ito icustomers. iSecond, iadopting iethical 

iemployment ipractices iand ithird, ishowing icommitment ito icommunities.90
 iThere iis ia igeneral 

iperception ithat ibanks iserve ithe iinterests iof ithe ishareholders ito ithe iexclusion iof ithe irest iof ithe 

istakeholders. iThis iview iis iheld inot ionly iby ithe ipublic ibut ialso ithe ilegislature ias ithe icourt istated iin 

ithe icase iof iBoniface iOduor iv iAttorney iGeneral i& ianother; iKenya iBanker’s iAssociation i& i2 iothers 

i(Interested iParties).91
 iThe ilegislature ihas iresisted ithe iadvice iof iCBK, iWorld iBank iand ifinancial 

iexperts ito iinsist ion iretaining ithe iinterest irate icap isince iits ire-introduction iin i2016, ihowever, ithe 

iinterest irate icapping iwas iremoved iin i2019.92 
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Another ireport ipresenting ithe ifindings iof ia icase istudy ion ithe iimplementation iof icorporate 

igovernance idisclosure irequirements iin iKenya iwas ipublished iby ithe iUnited iNations iin i2003.93
 iThe 

ireport ireviews ithe irepealed iCompany’s iAct iand iother irelevant iacts, ias iwell ias iother isectoral ilaws 

ion ibanking iand icorporate igovernance iin iKenya. iThe ireport iunderscores ithe iimportance iof 

idisclosure ias ia imeans ito ithe iattaining iof ibetter icorporate igovernance ipractice iin iKenya iand ithe 

ineed ifor ifurther ilegal, iregulatory iand ipolicy ireform. iNotably, iKenya ihas imade itremendous istrides 

iin iterms iof iimproving ithe iregulatory iand ipolicy iframework ion igovernance isince ithen. iKey ito ithis 

istudy iare ithe irecommendations ion ihow iand iwhat iKenya ishould ido iin iorder ito iattain ior irealize 

iinternational istandards ion icorporate igovernance, iamong iothers. 

The iCentral iBank iof iKenya ithrough ithe iPrudential iGuidelines94
 ion iGuideline ion iCorporate 

iGovernance95
 i ihas ielucidated iseveral icorporate igovernance ipractices ithat ilicensed ibanks iand iother 

ifinancial iinstitutions ihave ito ifollow iin icarrying iout itheir ibusiness. iThe ibenefits ito ibe iderived ifrom 

ifollowing ithe iguideline iare istated ito ibe iable ito imaintain ia istable iand iefficient ibanking isystem.96 

The iGuideline ion iCorporate iGovernance ihas idefined icorporate igovernance ias i“the imanner iin 

iwhich ithe ibusiness iand iaffairs iof ian iinstitution iare igoverned iby iits iboard iand isenior 

imanagement”97
 iand ithese iinclude istructures iby iwhich icompany iobjectives iand ithereafter ihow 

ithose iobjectives iare igoing ito ibe imet. iThe iGuideline irequires ithe iboard iand imanagement iin ipursuit 

iof ithe icompany iobjectives ito ialso iensure ithat ithe iinterests iof icompany, iits ishareholders, iand 

istakeholders iare itaken iinto iconsideration ithrough ifollowing iall iapplicable ilaws iand iregulations. i 

The iGuideline icontemplates ithat ibanks iwould itake iupon ithemselves iprinciples iof icorporate 

igovernance iapply ithem inot ionly ito ithe ibenefit iof ithe ishareholders ibut ialso ito ithe ibenefit iof ithe 

istakeholders iand iin ithis icase ithe iborrowers. iThis iresearch iutilizes ithe istakeholder itheory iof 

icorporate igovernance ito itry iand idetermine ito iwhat iextent iit ihas icolored ithe idecision iof iboards 

iwhile iapplying ithe iCIS imechanism. 
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A istudy iby iOwino98
 ithat isought ito ifind iout ithe iinfluence iof igovernance istructure iin icredit 

iinformation isharing ias ione iof iits iobjectives, ifound iout ithat igovernance istructure ipositively 

iinfluenced icredit iinformation isharing. iThe istudy iamong iother irecommendations isuggested ithat ia 

istrong ibody ibe iestablished ito imonitor icredit iinformation isharing iinstitutions iwith iability ito 

iinvestigate iwrong-doings iand ipublicize iconsumer irights iwith iaccountability ito ithe ipublic.99
 iThese 

istudies ishow ithat ion ithe ifield iof iCIS iand ifinancial iinstitutions ia ilot iof iground iis iyet ito ibe icovered 

ito icreate ia itrust iworthy imechanism ithat ican idrive ithe ifinancial isector itowards ielimination iof 

iinformation iasymmetry iand iincrease ibenefits ito ithe iborrowers. 

1.7 iSignificance iof ithe istudy 

The ifindings iof ithis istudy iwill ienhance iexisting ibody iof iknowledge iand iprovide iinformation ifor 

ifurther iresearch ion ithe ichallenges iborrowers iface iin irelation ito iKenya’s ifinancial ilegislative iand 

igovernance iframework iamong iacademics iand iresearchers. iIt iwill iprovide ia icritical iperspective ion 

iwhether icredit iinformation isharing ican ialso ibe iutilized ito inot ionly iimprove ithe iperformance iof ithe 

icredit imarket ibut ialso ibenefit iborrowers. i 

Through ia ireview ion ithe iexisting iregulatory iframework, ithis istudy iwill ialso iguide iGovernment iand 

ifinancial iinstitution ito idraw iup ipolicies, imake inecessary iamendments, ienact ilegislation iand iput iin 

iplace imeasures ithat iimprove ithe iwelfare iof iborrowers iin ithe ibanking isector. i i 

This istudy ialso ishall ihelp iexplain ithe irelationship ibetween ithe iincreasing ilitigation ion imatters 

irelating ito iCIS, iincreasing icomplaints iagainst ibanks iby iborrowers, iand ithe ilegal iregimes iand 

iinterventions ithat imay ibe iresorted ito iby ithe iregulators ito ihelp iin iconferring ibenefits ienvisaged 

iunder ithe iCIS imechanism. iThis ishall ithen ilead ito ia ibetter iunderstanding iand iapplication iof ithe 

istatutes, irules iand iregulations i itouching ion iCIS ito ithe imutual ibenefit iof iboth ithe ibanks iand itheir 

ikey  stakeholders. 
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1.8 iResearch iMethodology 

The iresearcher ihas iworked iin ithe ifinancial iindustry ifor iover iten iyears, ispecifically iwithin ithe iRetail 

iBanking iSegment. iThis isegment itargets ithe imass imarket iand ihe ihas ihandled iboth isecured iand 

iunsecured iproducts iin ithis isegment iand ihence ihe iis ivery ifamiliar iwith ithe ienvironment. i 

This iresearch iwill iemploy iqualitative imethod iof iresearch ithat iis, ithe iuse iof idesk ireview/library 

istudies i(documentary ireview). iThe idesk iwork iwill ientail ireview iof ithe ibanking ilegislation, 

irelevant istatutes, icase ilaw, igovernment ireports, ijournals, iperiodicals, ibooks iand iother iavailable 

iliterature imaterials ion iissues iof ifinancial iinstitutions iin iKenya. iIt ishall ientail iwide ireading iand 

ianalysis iof ithe irelevant imaterials iin ithe ilibrary iand iin ithe iinternet. iThis iis iimportant ias ithis iis ia 

icurrent igrowing iarea iof iconcern iand iapplication iof icorporate igovernance iis ia istretch ito iensure 

iaccountability, ifairness ion ithe ipart iof ibanks iwhen ihandling ithe iborrowers iwho iare ikey 

istakeholders iin ithis isector. iThe iinformation igathered iis iimportant iin imaking ia idecision iwhether ithe 

istudy iquestions iare ianswered iin ithe iaffirmative ior iin ithe inegative. i iThus ithe iresearch iis ianchored 

ion iliterature ireview, ilibrary imaterials, ilegislation, icase ilaw iand iinternet isources. 

 i1.9 iLimitation iof ithe iStudy 

The iresearch iis ilimited ito ithe ilegal iaspects iof ithe iproblem iand iis inot iexpandable ito itouch ion ithe 

isocietal iand iother ifacets iof ithe itopic ithat imight iarise. i 

1.9.1 iChapter ibreakdown 

Chapter iOne 

This iessentially ientails ithe iproposal iwhich iintroduces ithe ithesis, isets idown ithe iproblem istatement, 

iobjectives iand ihypothesis iof ithe istudy, iamong iothers. 

Chapter iTwo 

Chapter iTwo ireviews iand ianalyses ithe iregulatory iframework ifor ithe ifinancial iinstitutions iand 

ibanking isector iin iKenya. iIt ireviews ithe ilaws iand iregulations ithat iguide ifinancial iinstitutions. iThe 

ichapter itraces ihow ifinancial iinstitutions iare iincorporated iand isubsequently iregulated. iThe iaim iis ito 
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ifind iout iif iat ithe ionset, ithere iare iany iintended iprinciples iof igood icorporate igovernance iin ithese 

ilaws iand iregulations. iA ispecial ifocus iis igiven ito ithose iareas iof ithe ilaws iand iregulations ithat itouch 

ion ithe iinterests iof ikey istakeholders ithat iis, ithe iborrowers. iThe ikey ipieces iof ilegislation iinclude ithe 

iCompanies iAct100, iCapital iMarkets iAct,101
 iBanking iAct102, iwith iemphasis ion iPrudential 

iGuidelines,103
 iCRB iRegulations, iamong iothers. i 

Chapter iThree 

This ichapter ilooks iat ithe iadvent iof iCIS imechanism, ithe iefforts iof iCBK ito ipass ion ithe ibenefits 

ithereof, ithe ifinancial iinstitutions iapplication iof ithe iCIS imechanism, iand ithe ire-introduction iof 

iinterest icapping iand ithe ichallenges ithat iKenyan iborrowers istill iendure iunder ithe iCIS imechanism. i 

Chapter iFour 

Chapter ifour ilooks iat ithe iinter-play ibetween iprinciples iof icorporate igovernance iin ithe ibanking 

isector, iCBK’s ieffort ito iinculcate iand ienforce ithem, ithe ibanks’ ieffort ito irun iaround ithese iefforts 

iand ithe iresultant inegative iimpact ion iborrowers. iThe ichapter iconcludes iwith ia ilook iat iemerging 

icase ilaw iregarding iCIS idepicting ipoor icorporate igovernance ipractices iwithin ithe ibanking isector. 

Chapter iFive 

Chapter iFive iis ia isummary iof ifindings, iconclusions iand irecommendations i 
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CHAPTER iTWO 

REVIEW iOF iTHE iREGULATORY iFRAMEWORK iON iGOVERNANCE iOF iTHE 

iBANKING iAND iFINANCIAL iSECTOR iIN iKENYA 

2.1 iIntroduction 

This ichapter ishall iconcern iitself iwith ithe ifirst iresearch iquestion ithat iis ithe iregulatory iframework 

igoverning ithe ibanking isector iin iKenya. iThe ifinancial isector iis iwide iand iincludes ipension ischemes, 

iinsurance isubsector, imicro-finance iinstitutions iamong iothers. iThe iregulatory iregime ifor ithese 

isubsectors iis ialso ivaried. iThese isub-sectors ialso isupply iinformation ito ithe iCredit iReference 

iBureaus iunder ithe iCIS imechanism. iIt iwould ithus ibe ieasy ito ilump ithem itogether iwhen ia ilitigious 

imatter iarises. iSince ithis istudy iis iconcerned iwith ithe ibanking isector, ithe iother isubsectors imay ibe 

imentioned iin ipassing iwhile itouching ion ithe iCIS iframework. 

In imaking ia icase ifor iregulation iof ithe ifinancial isector, ithe ioverriding iprinciple iis ito iformulate 

ipolicies iand iregulations iand ito iadopt ibest ipractices ithat idefine irules iwithin iwhich ifinancial iservice 

iproviders imay ioperate. iA icountry iwith ian ienabling ipolicy ienvironment ireduces icosts iand irisks iof 

idoing ibusiness ithus iencouraging ieconomic idevelopment. iMost iimportantly, iconsumer iinterests 

iare inecessary ifor isustainability iof ithe ifinancial isystem iand ithe iglobal ieconomy, ito iensure ifinancial 

iinclusion iand iequitable igrowth iand iimprove igovernance iof ifinancial iinstitutions. iCommercial 

ibanks iplay ian iimportant irole iin imobilizing ifinancial iresources ifor iinvestment iby iextending icredit 

ito ivarious ibusinesses iand iinvestors.104 

The ifinancial iand ibanking isector iin iKenya iis iregulated iby irelatively ielaborate ilaws iand 

iregulations. iThey iinclude ithe iConstitution,105
 ithe iBanking iAct,106

 iConsumer iProtection iAct,107
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iPublic iFinance iManagement iAct,108
 iMicrofinance iAct,109

 iSacco iSocieties iAct,110
 iCapital iMarkets 

iAct,111
 iCompanies iAct,112

 i iand ivarious iregulations iand iguidelines isuch ias iCredit iReference 

iBureau iRegulations i2013 i i(CRB iRegulations, i2013), iCapital iMarkets iAuthority iGuidelines ion 

iCorporate iGovernance iPractices iby iPublic iListed iCompanies iin iKenya, i2002, iGazette iNotice iNo. 

i3362; iCapital iMarkets i(Securities) i(Public iOffers, iListing iand iDisclosures) iRegulations, i2002, 

iCode iof iCorporate iGovernance ifor ithe iIssuers iof iSecurities ito ithe iPublic, i2015, iGazette iNotice 

iNo.1420 iamong iothers. i 

The iCentral iBank iof iKenya iregulates ibanks iand imicro ifinance iinstitutions iin iKenya. iFurther, ithe 

ifinancial isector iin iKenya icomprises iseveral isub-sectors ithat iinclude iinsurance icompanies, 

isecurities imarkets, ipension ischemes iand isavings iand icredit icooperative isocieties i(SACCOs) 

iamong iothers. iThese isub iinstitutions iare iregulated iby idifferent istatutory ibodies iwhich iinclude ithe 

iCapital iMarkets iAuthority i(CMA), iSacco iSocieties iRegulatory iAuthority i(SASRA), iInsurance 

iRegulatory iAuthority i(IRA), iRetirement iBenefits iAuthority i(RBA), iamong iothers. iThis iadds ito 

ithe imix ithat iis ithe ifinancial iofferings ithat ithe iKenyan ifinancial iservices icustomer ihas ito ichoose 

ifrom. 

 

The iConstitution iof iKenya i2010 ihas ia idedicated ichapter ion iPublic iFinance. iChapter itwelve iof ithe 

iConstitution iprovides ifor ithe iprinciples iand iframework ifor ieffective imanagement iof ipublic 

ifinance iby ithe inational iand icounty igovernments. iThe ilaw ialso ioutlines ithe ioversight iresponsibility 

iof iParliament iand icounty iassemblies iand ithe idifferent iresponsibilities iof iother igovernment iorgans 

iin iregards ito ipublic ifinance. iThese iprinciples ifind itheir iway iin ithe iwider ifinancial isector. 

 

Although iit imay ibe iargued ithat ithe icurrent iregulatory iframework iis iinadequate iand idisplays 

ievidence iof iconflict iand iduplication iof ilegislations iamong iother ichallenges ias iwell ias iemerging 

itrends iin ithe isector,113
 iit ihas ialso ibeen iacknowledged ithat ithe iinstitutional imodel iof iregulation ifor 

ithe iKenyan ifinancial iservices isector ihas icontinued ito iface ia ilot iof ichallenges, iincluding ipoor 
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igovernance iand iinsufficient iregulation ito iadequately icater ifor ithe iservices ioffered iby ithe isector. 

iThere iis ialso ithe ichallenge irelated ito ithe iquestions iof iindependence iof ithe iregulatory ibodies.114
 

iAdd ito ithese, ithe irapid ichanging ilandscape iof ifinancial iservices ifor iexample ifinancial itechnology 

icommonly iknown ias ifintechs ihas icontinued ito ipose ichallenges iin ithe iregulatory isector.115
 iThe 

imove ito iregulate ithe ifintechs iis idue ito ithe iadvantage ithey imay ibe itaking iof iconsumers116
 iand ithe 

iever ichanging ispace iand ispectrum iin iwhich ithey ioperate. 

 

This ichapter ireviews ithe iregulatory iframework igoverning ibanks iwith ia ifocus ion ithe iCIS 

imechanism iand ihow ithis iguides ithe ibehavior iis ibanks iin imaking ilending idecisions iwhen ifaced 

iwith icredit iapplications. i 

2.2 iDefinition iof irelevant iterms 

The ifinancial isector ihas isome ikey iparties; ithese iinclude ibut inot ilimited ito ibanks, iborrowers, 

iregulators ithe ilegislature iand ithe ijudiciary. iOthers iare imicrofinance iinstitutions, iCredit iReference 

iBureaus iamong iothers. iThe iproper idescription iof ithe iparties iis icritical. iIt iis inotes ifor iexample ithat 

ia iborrower iis inot idefined iboth iin ithe iBanking iAct iand ieven iin ithe iPrudential iGuidelines ibut iis 

idefined iby ian iAct ithat iis ipurely iof ia inon-financial inature, ialso ithe iterm ifinancial iinstitution imay 

irefer ito ia ibank ior ia imicrofinance ior ito ian iinstitution idesignated iby iCBK ias isuch ithus iit iis iimportant 

ito iunderstand ithe iterms iused iherein. i 

 

2.2.1 iBorrower 

As iper ithe iConsumer iProtection iAct ia i“borrower imeans ia iconsumer iwho iis ior imay ibecome ia iparty 

ito ia icredit iagreement iand iwho ireceives ior imay ireceive icredit ior ia iloan iof imoney ifrom ithe iother 
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iparty, ibut idoes inot iinclude ia iguarantor”.117
 iThe iCentral iBank iof iKenya iPrudential iGuidelines118

 

imention ithe iterm iborrower ibut idoes inot iexplicitly idefine iit. iIt imust ibe inoted ithat inot iall ibank 

icustomers iare iborrowers. iCustomers ican irun icurrent iaccounts, isavings iaccounts iand ifixed ideposits 

iamong iother iservices. iThe iBanking iAct idoes inot idefine ia iborrower ias iwell. 

 

2.2.2 iFinancial iInstitutions 

The iCentral iBank iAct idefines ia ifinancial iinstitution ias i“a ibody icorporate ior iother ibody iof ipersons, 

icarrying ion, iwhether ion itheir iown ibehalf ior ias iagent ifor ianother, ifinancial ibusiness iwithin ithe 

imeaning iof ithe iBanking iAct119whether iin iKenya ior ielsewhere.”120
 iIt iis iworth inoting ithat ithe iCBK 

ican idesignate ias ia ifinancial iInstitution ia icompany ithat iis inot icarrying iout ifinancial ibusiness ifor 

iexample ia iMicro iFinance iCompany i(MFI), iin iwhich icase iit ibecomes ia ispecified iFinancial 

iInstitution.121
 iThe iBanking iAct122

 idefines ia ifinancial iinstitution ias ia i“company, iother ithan ia ibank, 

iwhich icarries ion, ior iproposes ito icarry ion, ifinancial ibusiness iand iincludes iany iother icompany 

iwhich ithe iMinister imay, iby inotice iin ithe iGazette, ideclare ito ibe ia ifinancial iinstitution ifor ipurposes 

iof ithis iAct.” 

 

2.2.3 iCredit iInformation 

Credit iinformation imeans iinformation iabout ia iconsumer ias ito iname, iage, ioccupation, iplace iof 

iresidence, iprevious iplaces iof iresidence, imarital istatus, ispouse’s iname iand iage, inumber iof 

idependents, iparticulars iof ieducation ior iprofessional iqualifications, iplaces iof iemployment, 

iprevious iplaces iof iemployment, iestimated iincome, ipaying ihabits, ioutstanding idebt iobligations, 

icost iof iliving iobligations iand iassets.123
 iThe iCRB iRegulations i2013 idefine iCredit iInformation ias 

i“means iany ipositive ior inegative iinformation ibearing ion ian iindividual’s ior ientity’s icredit 

iworthiness, icredit istanding, iand icredit icapacity, ito ithe ihistory ior iprofile iof ian iindividual ior ientity 

iwith iregard ito icredit, iassets, iand iany ifinancial iobligations”124
 i 
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It iis iworth inoting ithat iRegulation i2 idefines ispecifically iwhat iCredit iInformation ishould ientail, 

iRegulation i18 iopens iup ia iPandora’s iBox iby iallowing iany itype iof iinformation ito ibe ishared. iIt 

iprovides ithat i“in ithe icase iof ia inatural iperson ihis iname, idate iof ibirth, inational iidentity icard inumber, 

ipersonal iidentification inumber, ipassport inumber, idriving ilicense inumber, ipast iand icurrent 

iaddresses iand iother icontact idetails iand irelated imatters;125
 iIt iis iargued ihere ithat iby ileaving ithe 

iinformation ito ibe ishared iopen ito irelated imatters, iit iis ipossible ito iinclude iinformation ithat iis inot 

iuseful ito ia icustomer’s ifinancial idealing ibut iuseful ito ithird iparties iwho ithen iuse isuch iinformation 

ifor iother ipurposes iother ithan icredit idealing. 

 

2.2.4 iCredit iInformation iSystem 

Credit iInformation iSharing i(CIS) iis ia iframework iwhere icredit iproviders i(such ias ibanks, 

imicrofinance iinstitutions, iSACCOs, iand iother idesignated iinstitutions iexchange iinformation ion 

itheir icustomers’ icredit ifacilities, ioutstanding iloans iand iadvances ithrough ilicensed iCredit 

iReference iBureaus i(CRBs).126
 iFurther ithe iCredit iInformation iSharing iSystems iallow ia iCredit 

iBureau ito icollect, ireceive, icollate, icompile, iand idisseminate iinformation iof ia icustomer iof ian 

iinstitution. iThe isources iof iinformation iare iso iwide ithey icould iinclude inon-financial iinstitutions 

iand ipublic ibodies.127
 iThis iinformation iis iprocessed, istored iand imay ithen ibe iavailed ito isubscribed 

iinstitutions iat ia ifee. i i 

 

The iobvious iwide iroom ito icollect iand istore iinformation ihas ihad iits ishare iof iproblems iespecially ias 

iregards iwhat iamount iand iwhat ikind iof idata ithe iBureaus ishould ishare iwith ithird iparties iand 

iwhether ithe icustomer ishould ibe inotified iwhen isuch ia irequest iis imade. iThis ibecame iapparent 

iduring ielection iperiod iwhere iunsolicited icampaign imessages iwere isent ito icustomers imobile 

iphones. iCurrently iwith iFinancial itechnology icompanies i(FinTechs) ifor iexample imobile imoney 

ioperators, iit iis inot iuncommon ifor ia icustomer ito ireceive ienticing itext imessages iasking ihim ior iher ito 
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itake ian ieasy imobile iloan. iThe iquestion iremains iwhere idid ithese iFintechs iget iyour imobile inumber, 

ihow ido ithey iknow iyou ineed ia iloan? iWhat idata ido ithey ihave, iwhat iis ithe isource? 

 

2.2.5 iCredit iReference iBureau 

A iCredit iReference iBureau iis imentioned iin iSection i36(A)(2) iof ithe iCentral iBank iAct ibut iit iis inot 

idefined. iThe iConsumer iProtection iAct128
 idoes inot ihave ireference ito ithe iCredit iReference iBureau 

idespite ithe ifact ithat iit icame iinto iplace ifour iyears iafter ithe iCredit iReference iBureaus iwere iin 

iexistence iin iKenya.129
 iUnder ithe iCRB iRegulations i2013, ia iCredit iReference iBureau i imeans ian 

iinstitution ilicensed iunder ithe iRegulations i“to iprepare ior iprovide icredit ireports ito icredit 

iinformation irecipients ibased ion idata imaintained iby ithe iBureau iand ito icarry iout isuch iother 

iactivities ias iare iauthorized iunder ithese iRegulations”130
 iSimply iput, i ia icredit ireference ibureau 

i(CRB) i iis ia icompany ilicensed iby iCentral iBank iof iKenya ito icollect, istore iand icollate icredit 

iinformation ion iindividuals iand icompanies ifrom idifferent isources iand iprovide ithe iinformation iin 

iform iof ia icredit ireport iupon ithe irequest iof ia ilender.131 

 

2.2.6 iOpen iCredit 

Open icredit imeans icredit ior ia iloan iof imoney iunder ia icredit iagreement, ithat: i 

(a) ianticipates imultiple iadvances ito ibe imade ias irequested iby ithe iborrower iin iaccordance iwith ithe 

iagreement; iand i 

(b) idoes inot idefine ithe itotal iamount ito ibe iadvanced ito ithe iborrower iunder ithe iagreement, ialthough 

iit imay iimpose ia icredit ilimit.132 

2.2. i7 iNon-Performing iLoans i(NPLs) 

There iis ino isingle iadopted idefinition iof iNon-Performing iLoans. iWhat iis iapplicable iin ione icountry 

imay inot ibe iapplicable iin ianother. iA igenerally iacceptable idefinition iis iby i i ithe iInternational 
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iMonetary iFinance ito ithe ieffect ithat i“a iloan iis inon-performing iwhen ipayments iof iinterest iand/or 

iprincipal iare ipast idue iby i90 idays ior imore, ior iinterest ipayments iequal ito i90 idays ior imore ihave ibeen 

icapitalized, irefinanced, ior idelayed iby iagreement, ior ipayments iare iless ithan i90 idays ioverdue, ibut 

ithere iare iother igood ireasons i—such ias ia idebtor ifiling ifor ibankruptcy—to idoubt ithat ipayments iwill 

ibe imade iin ifull. iAfter ia iloan iis iclassified ias inon-performing, iit i(and/or iany ireplacement iloans(s)) 

ishould iremain iclassified ias isuch iuntil iwritten ioff ior ipayments iof iinterest iand/or iprincipal iare 

ireceived ion ithis ior isubsequent iloans ithat ireplace ithe ioriginal.”133 

 

The iCentral iBank iof iKenya ihas iadopted ia isimilar idefinition iof iNon-Performing iloans ias ifound iin 

iits iPrudential iGuidelines.134
 iThe iPrudential iGuidelines iprovide ithat i“non-performing iloans iand 

iadvances ifor ipurposes iof iSections i20, i31 iand i44A iof ithe iBanking iAct imeans…loan iaccounts iand 

iother icredit iextensions ihaving ipre-established irepayment iprograms, iwhen iany iof ithe ifollowing 

iconditions iexist, iprincipal ior iinterest iis idue iand iunpaid ifor i90 idays ior imore ior iinterest ipayments ifor 

i90 idays ior imore ihave ibeen ire-financed, ior irolled-over iinto ia inew iloan.135
 i 

 

2.2.8 iSavings iand iCredit iCo-operative iSocieties 

Savings iand iCredit iCo-operative iSocieties i(SACCO) iis ia itype iof ico-operative iwhose iobjective iis ito 

ipool isavings ifor ithe imembers iand iin iturn iprovide ithem iwith icredit ifacilities. iOther iobjectives iof 

iSACCOs iare ito iencourage ithrift iamongst ithe imembers iand ialso ito iencourage ithem ion ithe iproper 

imanagement iof imoney iand iproper iinvestments ipractices. iThe iCooperative iSocieties imay ibe 

iclassified ias ifinancial iinstitutions. iUnder ithe iPrudential iGuidelines136, iCooperative iSocieties iare 

ieligible ito iact ias ibanking iagents. 

 i 

2.2.9 iFinancial iTechnology iCompany i(Fintech) 

It ihas ibeen idifficult ito idefine ia ifinancial itechnology icompany. iVarious isuggestions ihave ibeen 

igiven isuch ias, ithat ia ifinancial itechnology icompany i(fintech) iis i“as iany inew iapplication iof 

itechnology ito iexisting ifinancial iproducts iwhile iothers ihave icalled ifor ia imore irestrictive iapproach 
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ito idefining i‘FinTech’, ifocusing ion ithe imore idisruptive, itransformative itechnologies.”137
 iAnother 

idefinition iof ifintech ihas ibeen ioffered ithus; i“FinTech iis ia icombination iof itechnology iand 

iinnovative ibusiness imodels iwhich ichange, idisrupt ior ienhance ifinancial iservices/products.”138
 iThis 

iis ia irapidly igrowing ifinancial isector iand ithe iCentral iBank iis igrappling iwith iits icontrol iand 

iregulation.139 

 

2.3 iCentral iBank iof iKenya ias ithe ioverall iregulator iof iKenya’s ifinancial isector 

The iConstitution iestablishes ithe ikey iinstitutions iand iofficers iin ithe ipublic ifinance isector. iThese 

iinclude ibut iare inot ilimited ito ithe iTreasury, iCentral iBank iof iKenya i(CBK), ioffices iof ithe iAuditor 

iGeneral iand iController iof iBudget. iArticles i10, i130(2) iand i232 iof ithe iConstitution, iamong iothers 

iunderscore iprinciples ithat imust ibe iadhered ito iby istate iagencies. iThese iinclude iintegrity, 

itransparency, iaccountability, iinclusion, iequity iand igood igovernance 

CBK iis icreated iunder iArticle i231 iof ithe iConstitution iand isection i3 iof ithe iCentral iBank iof iKenya 

iAct.140
 iThe iBanking iAct141

 idoes inot idefine iCentral iBank iof iKenya ias ia ibank ialthough iit ihas ithe 

iword i‘bank’ iin iits iname. iThis iis ibecause iCentral iBanks iworld iover iplay iregulator irole iand ithus iare 

inot istrictly ispeaking i‘banks’ ieven ithough ithey imay icarry ion isome iform iof ibanking ibusiness.142
 

iAlso, iby idint iof isection i3(5),143
 iCentral iBank iof iKenya iis inot isubject ito ithe iprovisions iof ithe 

iCompanies iAct. i 

The iCentral iBank iof iKenya ihas iseveral iobjectives ifirst, iis ito iformulate iand iimplement imonetary 

ipolicy idirected iat iachieving iand imaintaining istability iin ithe igeneral ilevel iof iprices. iSecond, iis ito 
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ifoster ithe iliquidity, isolvency iand iproper ifunctioning iof ia istable imarket-based ifinancial isystem.144
 

iThird, iis ito iformulate iand iimplement iforeign iexchange ipolicy. iFourth, iis ito ilicense iand isupervise 

iauthorized idealers. iFifth, iis ito iformulate iand iimplement isuch ipolicies ias ibest ipromote ithe 

iestablishment, iregulation iand isupervision iof iefficient iand ieffective ipayment, iclearing iand 

isettlement isystems. iSixth, iact ias ia ibanker iand iadvisor ito, iand ias ia ifiscal iagent iof ithe iGovernment 

iand iseventh, iissue icurrency inotes iand icoins.145 

The iBoard iof iDirectors iprovides ioversight iof ithe iBank’s ifunctions iby iformulating ipolicies, iother 

ithan ithe iformulation iof imonetary ipolicy, iand ireviewing iperformance. iThe iBoard icomprises ieleven 

imembers iconsisting iof ithe iChairman, ithe iGovernor, ithe iPermanent iSecretary ito ithe iNational 

iTreasury iand ieight inon-executive idirectors iappointed iby ithe iPresident.146 

The iBank’s iManagement iteam iincludes ithe iGovernor iand itwo iDeputy iGovernors, iall iof iwhom iare 

irecruited ithrough ia itransparent iand icompetitive iprocess, iapproved iby iParliament iand ithen 

iappointed iby ithe iPresident. iThe iGovernor iis ithe iChief iExecutive iOfficer iof ithe iBank iand iis 

itherefore iresponsible ifor iits ioverall imanagement. iThe iGovernor iis ialso ithe iBank’s iofficial 

ispokesperson. iThe iGovernor iand iDeputy iGovernors iserve ifor ia ifour-year iterm iand iare ieligible ifor 

ia ifurther iappointment iof ione iadditional iterm.147 

The iprincipal iobject iof iCBK iis ito iformulate iand iimplement imonetary ipolicy. iIn idoing ithis, iCBK iis 

irequired ito isubmit ito ithe iminister ifor ifinance ia imonetary ipolicy istatement ifor ithe isucceeding i12 

imonths. iIt imust isubmit ithe istatement iat iintervals iof inot imore ithan isix imonths. 

Upon ireceipt iof ievery istatement isubmitted, ithe iminister iis irequired ito ilay iit ibefore ithe iappropriate 

icommittee iof ithe iNational iAssembly inot ilater ithan ithe iend iof ithe isubsequent isession iof iparliament 

iafter ithe istatement iis iso isubmitted. i 

Section i4C iof ithe iCBK iAct irequires ithat ithere ibe iregular iconsultations ion imonetary ipolicy 

ibetween ithe iminister iand ithe ibank. iWhere, iin ithe iopinion iof ithe iminister, ithe ibank iadopts ia 

imonetary ipolicy iinconsistent iwith ithe iprincipal iobject iof ithe ibank, ihe imay, iafter iobtaining ia 
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iresolution iof ithe icabinet, idirect ithe ibank iin iwriting ito iadopt isuch imonetary ipolicy ias ithe iminister 

imay ispecify. i i 

In icoming iup iwith ithe imonetary ipolicy, iCBK ithrough iits iMonetary iPolicy iCommittee i(MPC) 

iconducts imarket iperception isurveys ievery itwo imonths ito iobtain ifeedback ion ithe iperformance iof 

ithe ieconomy, iperceptions iby ithe iprivate isector ion iaccess ito icredit ifrom icommercial ibanks iand 

iresponses iby ithe iprivate isector ito iMonetary iPolicy iCommittee idecisions.148
 iSubsequently, ithe 

iresults iof ithe isurvey iare iaggregated iwithout iany iregard ito iinstitutional ior iindividual iidentity. iThis 

igives ileads ion ithe iappropriate ieconomic iand ifinancial ipolicy ioptions ito ibe iexplored iby ithe iMPC. 

iAs iat iJune i2018, iCBK ihad iissued inineteen iBiannual iReports iof ithe iMPC.149
 iThe iregular 

iconsultations imay ilead ito iCBK iissuing iregulations, ipolicy inotes iand iguidelines ion ibanking 

ibusiness iin iKenya. 

As ia iregulator, iit iis iinteresting ito inote ithat iCBK idoes inot idraw idirect ipower ifrom iits iestablishing 

iAct ias ithe iAct ipositively iestablishes ithe ifunctions iof ithe ibank iin isections i4 iand i4A. iHowever, 

ireading isection i4(1) iwhich igives ione iof ithe iprinciple iobjects iof iCBK ias iformulation iand 

iimplementation iof ithe imonetary ipolicy, ione icannot ibut iconclude ithat isome iform iof iinteraction 

iwith ifinancial iinstitutions iis icontemplated. iIn iissuing iregulations iand ilicenses ito icarry iout iforeign 

iexchange ibusinesses iit ican ialso ibe iargued ithat iCBK iis iplaying iregulator irole. 

2.3.1 iRegulatory iframework ifor iCommercial iBanks 

The iCBK’s idirect iregulation iof ithe ifinancial iinstitutions idoes inot istem ifrom iits iown iAct ibut ithe 

ipower istems ifrom ithe iBanking iAct150
 isections i3 iand i4. iSection i4(1) iprovides ithat i“Every 

iinstitution iintending ito itransact ibanking ibusiness, ifinancial ibusiness ior ibusiness iof ia imortgage 

ifinance icompany iin iKenya ishall, ibefore icommencing isuch ibusiness, iapply iin iwriting ito ithe iCentral 

iBank ifor ia ilicense.” iFurther, isection i3(1)(a) iprovides ithat i“no iperson ishall iin iKenya, itransact iany 

ibanking ibusiness ior ifinancial ibusiness ior ithe ifinancial ibusiness iof ia imortgage ifinance icompany 
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iunless iit iis ian iinstitution ior ia iduly iapproved iagency iconduction ibanking ibusiness ion ibehalf iof ian 

iinstitution iwhich iholds ia ivalid ilicense.” iThe isection ialso iprovides irestrictions ion ithe iuse iof ithe 

iword i‘bank’ ithat iis, ino iinstitution ican iuse ithe iword ibank ior ifinance iin iits iname iexcept iinvestment 

ibanks ilicensed iunder iCapital iMarkets iAuthority iAct.151
 iThis iis ithe ifirst iform iof iregulation, iby 

iensuring ithat iall iinstitutions ithat iare icarrying ion iformal ifinancial ibusiness iin iKenya iare ilicensed. 

The iCentral iBank iof iKenya ialso iregulates icommercial ibanks ithrough iissuing ivarious iregulations 

iand iguidelines iaimed iat iachieving icertain ifinancial iand ieconomic igoals ifor iexample iin itrying ito 

iensure icustomers iget ithe ibest iinterest irates, iCBK isought ito ireduce ithe iinformation iasymmetry iin 

ithe ifinancial isector iby iissuing iregulations ithat iushered iinto ithe ifinancial isector i ithe isharing iof 

iborrowers icredit iinformation ithrough ithe iCredit iInformation iBureaus iand imandating ibanks ito 

ishare icertain icustomer ifinancial iinformation. i 

CBK ialso iregulates ithrough iissuance iof irules iand iprocedures.152
 iSection i55 iempowers ithe iminister 

ito imake iregulations igenerally ifor icarrying iout ithe iprovisions iof ithe iAct153
 iand ialso imake 

iregulations ifor iprescription iof ifines ifor iinstitutions ithat ifail ito icomply iwith ithe idirections iof ithe 

iCentral iBank iof iKenya iunder ithe iAct. iThis iis ian iexplicit iexposition ithat ithe iCentral iBank iof iKenya 

imay iissue idirections ito iinstitutions icarrying iout ifinancial iand ibanking ibusiness iin iKenya. i 

Some iof ithe inotable iregulations iand iguidelines ithat ihave ibeen iissued iby ithe iCentral iBank iof iKenya 

irelating ito ithe iCIS imechanism iinclude ithe iCredit iReference iBureau iRegulations, i2013 iand ithe 

iPrudential iGuidelines, i2013 ias irevised ifrom itime ito itime iand imore irecently ithe iBanking iCharter 

i2019. iThere iare iother iguidelines ior idirectives ifor iexample ithe iMPC iregulations ion iinterest irate iand 

iCentral iBank iBase iRate iwhich idictate ithe imaximum iinterest irate ichargeable iby ibanking 

iinstitutions iin iKenya iamong iothers. i 

2.3.2 iPrudential iGuidelines, i2013 

The iPrudential iGuidelines, i2013154
 ihas itwenty itwo iguidelines ithat icover ia iwide irange iof iareas 

iconcerning ithe ibanking isector. iThe ifour ikey iguidelines ito ithis istudy iare, ilicensing iof inew ifinancial 
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iinstitutions155, icorporate igovernance156,
 ipublication iof ifinancial istatements iand iother 

idisclosures157,
 iPrompt iCorrective iAction158

 iand iConsumer iProtection.159
 iThe isubsequent ichapters 

ishall ideal iwith ithese iguidelines iin idetail iwith ia iview ito iestablishing iwhether ias ipart iof ithe 

iregulations, ithey iare iadequate ito ioffer ikey istakeholders isuch ias iborrowers iintended ibenefits iunder 

ithe iCIS imechanism ior ithey iare ibank icentric. iThe iemphasis ishall ibe ion ithe iGuideline ion iCorporate 

iGovernance.160 

 

The iCentral iBank iof iKenya iis ialso iempowered ito iinspect iand icarry iout iaudits ion ibanks. iCBK iunder 

ithe iKenya iDeposit iInsurance iAct161
 iis ialso icharged iwith itasks ithat iinvolve imanagement iof ia ibank 

iwhile iin imanagement icrisis, iundergoing iliquidity ipressures, ifinancial ichallenges ithat imay ilead ito ia 

ibank ibeing iplaced iunder iprotection, ireceivership ior iliquidation. iThis iis idone ithrough ia istrategic 

ipartnership iwith iKenya iDeposit iInsurance iCorporation i(KDIC).162
 i 

2.3.3 iRegulatory iframework ifor iMicro iFinance iand iDeposit iTaking iand iNon-Deposit iTaking 

iBanks 

The iCentral iBank iof iKenya ialso iregulates ithe iMicro iFinance iinstitutions iin iKenya.163
 iThe 

ioperational iregulatory iframework iis iset iin imotion iby ithe iMicro iFinance iAct.164
 iSection i4 iof ithe 

iAct iprohibits iany iperson ior ientity ifrom icarrying iout iany iform iof iMicro iFinance iand iDeposit 

iTaking ibusiness, iunless isuch ian ientity iis iregistered ias ia icompany iunder ithe iCompanies iAct ior ian 

iagent iof ia ilicensed iMicro iFinance ibank.165
 iAfter iregistration iof ithe icompany, ithe icompany iis 

irequired ito iapply ifor ia ilicense ifrom ithe iCentral iBank iof iKenya.166
 iThis isets ithe istage ifor 

iregulation. iUpon ithe ipassage iof ithe iMicro iFinance iAct, ithe iCentral iBank iissued ithe iMicrofinance 
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i(Deposit- iTaking iMicrofinance iInstitutions) iRegulations, i2008167
 ito ioperationalize ithe iAct. iThe 

ifate iof ia ifailed iMicro ifinance iinstitution ifollows ithe isame ifate ias ithat iof icommercial ibanks iin 

iliquidation ior iclosure ias ithe iAct iprovides ithat iCBK imay iappoint iKDIC ias isole iand iexclusive 

ireceiver iof iany iinstitution.168 

2.3.4 iRegulation iof iForeign iExchange iBureaus 

The iCentral iBank iof iKenya ialso iregulates iforex ibureaus iand imoney iremittance iproviders.169
 iIt ihas 

iissued iguidelines ito ithat ieffect. iThe iguidelines iare iamended ifrom itime ito itime ito ireflect ithe 

ioperating iconditions, ithe ilatest ibeing i2011.170
 iThere iare icurrently iover i126 ilicensed iforex ibureaus. 

iThe iGuidelines iprovide ithat iany iperson iseeking ito icarry iout iforeign iexchange ibusiness imust iseek 

ithe iconsent iof iCBK ito iuse ithe iwords idenoting i“Forex iBureau” ior i“Bureau ide iChange”. iThe 

iregulation iof iperipheral iservice iproviders ito ithe ifinancial isystem iby iCBK iis iimportant iin iachieving 

iits iprinciple iobjectives. i 

2.3.5 iRegulation iof iCredit iReference iBureaus 

The iCentral iBank iof iKenya iregulates iCredit iReference iBureaus.171
 iThe iestablishment, ilicensing 

iand iregulations istarted iin i2008.172
 iThe icurrent iregulations iare ithe iCredit iReference iBureau, i2013 

i(CRB iRegulations, i2013). iThe iCRB iRegulations i2013 iprovide ifor iestablishment, ilicensing iand 

isupervision iof iCredit iReference iBureaus, ithe iBureaus iare iregistered icompanies ilicensed iby 

iCentral iBank.173
 iThe icore ifunctions iof iCredit iReference iBureaus iis ito icollect, istore iand icollate 

icredit iinformation ion iindividuals iand icompanies ifrom idifferent isources iand iprovide ithe 
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iinformation iin iform iof ia icredit ireport iupon ithe irequest iof ia ilender. iThe ilender ithen iuses ithis 

icustomers’ icredit ireport ito iscore ia ipotential iborrower.174 

From ithe iforegoing, ithe icriticality iof iensuring ithe iCredit iReference iBureaus ideal iand ihandle 

icustomer idata iproperly iand ithat icustomers’ iinformation iis inot imisused ito idistort ifinancial isystem 

icannot ibe igainsaid iespecially iin iensuring icredit iflow iin ithe ieconomy. iHolding ilarge icustomer 

icredit iinformation iwithout iregulation ican ieasily ilead ito idistortion iof ifinancial ienvironment. i 

The iCentral iBank iof iKenya iin iconsultation iwith istakeholders isuch ias ithe iKenya iBankers 

iAssociation i(KBA), ithe iMinistry iof iFinance, iamong iothers ihad ilicensed i ithree ibureaus, inamely 

iCredit iInfo iCRB iLimited, iCRB iAfrica iLimited i(trading ias iTransUninon iAfrica) iand iMetropol 

iCRB iLimited.175 

It iwas ithought ithat ilack icustomer icredit ihistory i ihad, iin ithe ipast ihampered iaccess ito icredit ifacilities 

idue ito istringent iconditions iimposed iby icommercial ibanks iin itrying ito iprotect ithemselves iagainst 

irisk iof iloss idue ito idefault. iIn iorder ito imake ibanks imore iconfident ithrough ireduction iof iinformation 

iasymmetry iand iin iorder ito ireward igood iborrowers, ithe iCredit iInformation iSharing imechanism iwas 

ilaunched iin iKenya ifollowing ithe igazettement iof ithe iBanking i(Credit iReference iBureau) 

iRegulations, i2008. iFurther ithe i2008 iRegulations iwere irepealed iand ireplaced iby iCRB iRegulations 

i2013. iThe icase iof iBarbra iGeorgina iKhaemba iv iCabinet iSecretary, iNational iTreasury i& ianother i
176

 

iillustrates ithe iimportance iattached ito iinformation. iAlthough ithe ipetitioner ilost ithe ipetition, ithe 

iissue iof idata iprivacy, iuse, iprocessing iand idissemination ihad ibeen ibrought ito ithe ifore. 

According iCIS iKenya, iCIS iis ibeneficial ito iborrowers, ilenders iand ithe ieconomy iat ilarge iin imany 

iways. iThrough iCIS, ia igood icustomer ican idistinguish ihimself/herself ithrough itheir icredit ireport 

ifrom iregular idefaulters iand ias isuch, ithey ican isafeguard iand iprotect itheir ireputation. iCIS ienables 
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ithe iconsolidation iof ia icustomer’s ipositive icredit iinformation iin ia icredible idatabase iwhich iboth ithe 

ibank ior icredit iprovider iand ithe icustomer ican iaccess. iWith ithis iideal iframework, ia icustomer iis 

iexpected ito ieasily inegotiate icredit iterms ibased ion ithe iweight iof itheir ipositive irepayment ihistory. 

iEssentially, iit iis iexpected ithat iby iCRB imaking icredit ireports iavailable ias ievidence iof igood 

iperformance, ithere iwould ieventually ibe irealised ithe ioutcomes ibeneficial ito icustomers ior 

iborrowers iincluding ia ilower icost iof icredit, iflexible irepayment iperiods, iand ilower ireliance ion 

itangible icollaterals isuch ias iland. 

It ican ibe iseen ifrom ithe iforegoing ithat iCredit iReference iBureaus iplay isuch ian iimportant irole iin ithe 

ifinancial isystem iand iCentral ibank iof iKenya ijustification iin iregulating ithe isame iis isound iand 

iensures ithe ifinancial isystem iis isafe iand isecure iand iusage iof icustomer ifinancial idata iis iregulated. i 

2.3.6 iRegulation iof iRepresentative iForeign iBanks 

Finally, ithe iCentral iBank ialso isupervises ithe irepresentatives iof iforeign ibanks.177
 iCurrently ithere 

iare inine iforeign ibanks irepresentative ioffices iin iKenya. iThe irepresentative ioffices ido inot icarry iout 

ibanking iservices, ihowever ithey ican icarry iout iresearch, imarketing iand iliaison iroles ion ibehalf iof 

itheir ibanks.178 

2.4 iOther iFinancial iSector iRegulators 

2.4.1 iKenya iBankers iAssociation 

Kenya iBankers iAssociation i(KBA) iis ithe iumbrella ibody iwhich iacts ias ia ilobby igroup179
 iof ithe 

ifinancial iinstitutions ilicensed iunder ithe iBanking iAct180
 iand ithe iKenya iPost iOffice iSavings iBank 

iAct iCap i493B. iIt iwas iregistered ias ian iIndustry iAssociation ion i16th
 iJuly i1962 iby ithe iRegistrar iof 

iTrade iUnions iand iit icurrently ihas imembership iof i47 ifinancial iinstitutions.181
 i 

It iis inot istrictly ispeaking ia iregulator. iThe imain iobjective iof iKBA iis ito icater ifor ithe iinterests iof ithe 

imember ibanks iin inegotiating iterms iand iconditions iof iservice iof iits iemployees. iKBA ialso idevelops 
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ibanking iprinciples iand ipractices ithat iare iintended ito icontribute ito ithe ibanking isector’s 

idevelopment ithrough icollaboration iand iengagement iwith ithe igovernment iand isector iregulator, 

iCentral iBank iof iKenya i(CBK). iThe imost irecent icase iof icollaboration ican ibe iseen iin ieffort ito 

iresolve icustomer icomplaints. iAlthough ithis iis iaddressed iin ithe iPrudential iGuidelines, i2013,182
 

ithere iis inow ideveloped ithe iBanking iSector iCharter, i2019(The iCharter).183One iof ithe inotable 

irequirements iof ithe iCharter iis ithe iimplementation iof ithe irisk ibased iscoring imechanisms iby 

ifinancial iinstitutions. i iKBA ihas iworked ihand iin ihand iwith ithe iregulators iand iother iorganizations 

ilike iCIS iKenya iin isupported ithe idevelopment iof ithe iCIS iframework. 

2.4.2 iCapital iMarkets iAuthority 

The iCapital iMarkets iAuthority iplays ithe igeneral irole iof ipromoting, iregulating iand ifacilitating ithe 

idevelopment iof ian iorderly, ifair iand iefficient icapital imarket iin iKenya. iThe iobjectives iof iCMA ias 

ilisted iin isection i11 iof ithe iCapital iMarkets i iAct iinclude: 

(a) ithe idevelopment iof iall iaspects iof ithe icapital imarkets iwith iparticular iemphasis ion ithe iremoval iof 

iimpediments ito, iand ithe icreation iof iincentives ifor ilonger iterm iinvestments iin, iproductive 

ienterprises; i 

(b) ito ifacilitate ithe iexistence iof ia inationwide isystem iof isecurities imarket iand iderivatives imarket 

iand ibrokerage iservices iso ias ito ienable iwider iparticipation iof ithe igeneral ipublic iin ithe isecurities 

imarket iand iderivatives imarket; i 

(c) ithe icreation, imaintenance iand iregulation iof ia imarket iin iwhich isecurities ican ibe iissued iand 

itraded iin ian iorderly, ifair iand iefficient 

(d) ithe iprotection iof iinvestor iinterests; i 

(e) ithe ifacilitation iof ia icompensation ifund ito iprotect iinvestors ifrom ifinancial iloss iarising ifrom ithe 

ifailure iof ia ilicensed ibroker ior idealer ito imeet ihis icontractual iobligations; iand i 
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(f) ithe idevelopment iof ia iframework ito ifacilitate ithe iuse iof ielectronic icommerce ifor ithe 

idevelopment iof icapital imarkets iin iKenya. 

2.4.3 iSACCO iSocieties iRegulatory iAuthority 

The iSacco iSocieties iRegulatory iAuthority i(SASRA) iis ia istatutory istate icorporation iestablished 

iunder ithe iSacco iSocieties iAct184
 iwhich icame iinto ifull ioperation iupon ithe igazettement iof ithe iSacco 

iSocieties i(Deposit-taking iSacco iBusiness) iRegulations, i2010 i(the iSacco iDTSB iRegulations i2010) 

ion i18th
 i iJune i2010. 

The iprincipal imandate iof ithe iAuthority iis ito ilicense iSacco iSocieties ito iundertake ideposit-taking 

iSacco ibusiness iin iKenya,185
 iand ito isupervise iand iregulate isuch iSacco iSocieties iin iKenya. iOther 

imandates iinclude iholding, imanaging iand iapplying ithe iGeneral iFund iof ithe iAuthority iin 

iaccordance iwith ithe iprovisions iof ithis iAct; ito ilevy icontributions iin iaccordance iwith ithis iAct; iand 

ito iperform isuch iother ifunctions ias iare iconferred ion iit iby ithis iAct ior iby iany iother iwritten ilaw.186
 

iCurrently ithere iare iefforts ito iamend ithe iSacco iSocieties iAct187
 iwhich ihas ialready iundergone ithe 

ifirst ireading ias iat i7th
 iJuly i2018.188

 iUnder ithe iSacco iSocieties iAct ithe iSACCOs iare ialso ikey 

istakeholders iin ithe iCIS iframework ias ithey iare iallowed ito ishare iand ialso iaccess iCRB idata189
 ifor iuse 

iin itheir ifinancial ilending idecisions. 

2.4.4 iCompetition iAuthority 

The iCompetition iAuthority iis iestablished iunder isection i7 iof ithe iCompetition iAct.190
 i iIts ifunctions 

iamong iothers iinclude ito:191
 i 

(i) ipromote iand ienforce icompliance iwith ithe iAct; i 

(ii) ireceive iand iinvestigate icomplaints ifrom ilegal ior inatural ipersons iand iconsumer ibodies; i 
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 i(iii) ipromote ithe icreation iof iconsumer ibodies iand ithe iestablishment iof igood iand iproper istandards 

iand irules ito ibe ifollowed iby isuch ibodies iin iprotecting icompetition iand iconsumer iwelfare; i 

(iv) irecognize iconsumer ibodies iduly iregistered iunder ithe iappropriate inational ilaws ias ithe iproper 

ibodies, iin itheir iareas iof ioperation, ito irepresent iconsumers ibefore ithe iAuthority; i 

It iis ithe iargument iof ithis istudy ithat ithe iCompetition iAuthority ihas ia irole ito iplay iin ithe ifinancial 

isector ito iprotect ithe iborrowers ithough iits iwide imandate. iFor iexample iwhen ifinancial iinstitutions 

idecide ito icreate ia icredit icrunch192
 ion icritical istakeholders, ithere iis ineed ifor ithe iAuthority ito istep iin 

iand iinvestigate iif ithe ibanks iare iengaging ianti-competitive ipractices. i 

2.4.5 iKenya iConsumers iProtection iAdvisory iCommittee 

The iConsumer iProtection iAdvisory iCommittee iis iestablished iunder isection i89 iof ithe iConsumer 

iProtection iAct.193
 iThe icommittee icomprises itwelve ipersons iincluding inine iappointed iby ithe 

iMinister. iThe ithree iother imembers ientail ithe iAttorney-General, ithe iPermanent iSecretary, iand 

ichairperson ielected iby imembers. 

Through iGazette iNotice idated i20th
 iDecember, i2013, ithe iCabinet iSecretary ifor iEast iAffairs, 

iCommerce iand iTourism iappointed ia i9-member istatutory iKenya iConsumer iProtection iAdvisory 

iCommittee. 

The ifunctions iof ithe iCommittee iinclude:194
 i(a) iadvising ithe iCabinet iSecretary iand iensuring 

irelevant iaction ion iall iaspects irelating ito iconsumer iprotection; i(b) iformulation iof ipolicy irelating ito 

ithis iAct iand ilegislative iproposals iin ithe iinterest iof iconsumers iand ithe imodification, iconsolidation 

ior iupdating iof ilegislation iproviding iprotection ito iconsumers iin ithe iareas icovered iunder, ior irelated 

ito ithis iAct; i(c) ithe ico-ordination iand inetworking iof iconsumer iactivities iand ithe idevelopment iof 

ilinkages iwith iconsumer iorganizations iand ithe icompetent iauthorities iand iagencies ilocally iand 

ioutside iKenya ifor ithe iprotection iof iconsumer iinterests; i(d) ipromotion ior iparticipation iin iconsumer 

ieducation iprogrammes, ilocally iand ielsewhere, iand iactivities, ithe idissemination iof iconsumer iissues 

iwith ia iview ito iproposing icorrective imeasures; i(e) iproviding iadvice ito iconsumers ion itheir irights 
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iand iresponsibilities iunder iappropriate ilaws, iand imaking iavailable ito iconsumers igeneral 

iinformation iaffecting ithe iinterest iof iconsumers; i(f) icreating ior ifacilitating ithe iestablishment iof 

iconflict iresolution imechanisms ion iconsumer iissues, iinvestigation iof iany icomplaints ireceived 

iregarding iconsumer iissues, iand iwhere iappropriate, ireferring ithe icomplaint ito ithe iappropriate 

icompetent iauthority iand iensuring ithat iaction ihas ibeen itaken iby ithe icompetent iauthority ito iwhom 

ithe icomplaint ihas ibeen ireferred; i(g) iworking iin iconsultation iwith ithe iChief iJustice, iCounty 

igovernors iand iother irelevant iinstitutions ion ithe iestablishment iof idispute iresolution imechanisms; 

i(h) imonitoring iand ikeeping iunder ireview ithe itrading iand ibusiness ipractices irelating ito ithe isupply 

iof igoods iand iservices ito iconsumers iand ito iactivities irelated ior iancillary ithereto; i(i) iundertaking ior 

icommissioning iany istudy ior iresearch iwhich imay ibe inecessary ito ipromote iconsumer iprotection 

iand ithereby ipublish ithe iState iof iNational iand iCounty iConsumer iProtection iAnnual iReport; i(j) 

imonitoring ithe iworking iand ienforcement iof ilaws ithat idirectly ior iindirectly iaffect ithe iconsumer; i(k) 

idrawing iup iand ireviewing iconsumer iprotection idirectives iand iminimum iservice istandards ifor 

isubmission ito ithe iCabinet iSecretary. iThe iConsumer iProtection iAdvisory iCommittee iis ia ikey 

istakeholder iin ithe iCIS iframework, iunder iits imandate ifor iexample iof ifinding ibetter imechanisms ifor 

idispute iresolution iand iworking iwith ithe iJudiciary, ithe iarea iof iADR iwould ihave ibenefitted ifrom 

itheir iinput. iWhen ithe iCourts ifind ithat ithe iADR imechanism iunder ithe iCIS iframework iis 

iinadequate,195
 iit iis ia iwakeup icall ithat iborrowers iare inot ibenefitting iat iall ifrom ithis ioption iand iit iis 

itime ito ireview ithe isame ifor ithe ibetter. 

2.4.6 iThe iConsumers iFederation iof iKenya i(COFEK) 

The imandate iof iCOFEK iis idrawn ifrom iArticle i46 iof ithe iConstitution iof iKenya i2010, ithe 

iConsumer iProtection iAct, i2012 iand ithe iCompetition iAct, iCap i504 iamong iother istatutes. 

Its iobjects iare ito idefend, ipromote, idevelop iand ipursue iconsumer irights ias iguided iby iArticle i46 iof 

ithe iConstitution iof iKenya i2010, ithe iConsumer iProtection iAct, i2012 iand ithe iCompetition iAct, iCap 

i504 iand imake iit ipossible ifor ithe iconsumers ito iget ivalue ifor imoney. i 
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Under iits iconstitution,196
 iCOFEK iundertakes ito: 

a) iserve ias ia irepository iof iresearch, iwelfare, iinformation, ipolicy iand ipartnerships ireference icentre 

ion iconsumers’ iissues iin iKenya i 

b) iTo ipromote ithe icommon iinterests iof iall imembers iof ithe iFederation iand iin iparticular ito ipromote 

imechanisms ithat iwill icontinually iand icost-effectively iaddress iconsumer iissues iin iall iparts iof 

iKenya. i 

c) iTo ifoster iimproved irelations ibetween imembers iof ithe iFederation iand ibetween iindividuals 

icomprising ithe imembers iof ithe iFederation iand ito ipool isuch iresources iand iexpertise ias ithe 

imembers imay ifrom itime ito itime iagree ifor ithe ibenefit iof ithe iFederation, iits iobjects iand iits 

imembers. 

COFEK ihas ia iwide imandate iand ithe iresearcher ibelieves ithat ithis ifederation ihas ia icritical irole ito 

iplay iunder ithe iCIS iframework isince iborrowers ias istakeholders iin ithe ibanking iindustry iare ialso 

iinvariably icustomers iof ithe isame ibanking iservices. iFor iexample ithe iFederation ihas iraised iconcern 

iover ilevying iof ifees iby iCommission ifor iUniversity iEducation i(CUE).197
 iThis iis ithe isame ivigor ithat 

ithe iFederation ishould iapply iwhen ibanks icircumvent iinterest irate icapping iby iintroduction iof inovel 

ifees iand icharges isuch ias ifacility ifees iwhose iresult iis ithat iwhen ithe itotal icost iof icredit iis iannualized, 

ithe iinterest irates iare ieven ihigher ithan ipre iinterest irate icapping iregime. 

2.5 iLegal idevelopments iin iKenya’s ifinancial iand ibanking iregulatory iframework 

There ihave ibeen inumerous ilegal idevelopments iin iKenya’s ibanking isector. iAs imentioned iearlier 

iCBK ithrough ithe iNational iTreasury iCabinet iSecretary, ipublished iThe iBanking iAct, iCredit 

iReference iBureau iRegulations i2013198
 i(CRB iRegulations, i2013), iwhich ibecame ieffective ion i17th

 

iJanuary i2014. iThe iCRB iRegulations irepealed ithe iolder iCRB iRegulations i2008 iand iallowed iMicro 

iFinance iInstitutions ito ilist icredit iand ipersonal ihistory iof iborrowers ijust ilike ithe imain-stream 
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ibanks. iIt ialso iallowed ifor icompulsory ilisting iof iall icredit idata iof iborrowers iwhether ipositive ior 

inegative. iThis iwas ia imonumental idevelopment ithat iwas imeant ito ireduce iinformation iasymmetry 

iin ithe ifinancial isector, ireduce ithe icost iof itransactions iand ifurther idiscourage ithe ipractice iof imoral 

ihazard iselection. 

In i2016 iamendments iwere idone iby ithe ilegislature ito ithe iBanking iAct ire-introducing iinterest 

icapping. iThis iamendment itied ithe ibanks’ ilatitude ion ihow imuch iinterest irate ithey iwould icharge 

iborrowers ion icredit ifacilities. iThis ifixed ithe iminimum irate iof iinterest ithat ibanks ialso imust ipay ion 

ideposits ithey ireceive ifrom itheir icustomers.199
 iIn ithe iamendments, ibanks ior ifinancial iinstitutions 

iare inow irequired ito idisclose iall icharges iand iterms irelating ito ia iloan ito ia iborrower.200 

There iwere imany iissues ithat iwere iraised iabout ithe iBanking iAmendment iAct i2016.201
 iFirst, iunder 

ithe iAct ithere iis ia ichallenge iin idetermining iinterest irates ion icredit ifacilities. iSome iof ithe iissues 

iraised iby iKBA iincluded; iit iwas iunclear iwhether ithe imaximum iinterest irate ichargeable ifor icredit 

ifacilities ishould ibe iset iat i‘no imore ithan i4% iof ithe ibase irate iset iby iCBK’ ior iat i‘no imore ithan i4% 

iabove ithe iCBK ibase irate.’ i 

Secondly, ithe iterm i‘credit ifacility’ iis inot idefined iby ithe iAct. iThis imakes iit idifficult ito idetermine iif 

ithe imaximum iinterest irate iapplies ionly ito iterm iloans ior ialso ito iother iloans isuch ias icredit icard iloans 

iand imobile iloans.202
 iThird, ithe iAct idoes inot iclarify iwhether ithe imaximum iinterest irate iis ian iannual 

ior imonthly iinterest irate. iFourth, iit iis iunclear iwhether ithe imaximum iinterest irate ichargeable ialso 

iapplies ito iloan idefault iinterest, iwhich iis ialso ian iinterest irate. 
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In iJune i2018, ithe iCabinet iSecretary ifor iTreasury iproposed iamendments ito ithe iBanking iAct 

iseeking ito ilift ithe icapping iso ias ito ienable iborrowers ito iaccess iloans.203
 iThis idecision iwas iinformed 

iby ithe iCBK ireports ion ithe iimpact iof ithe icap ion iperformance iof ibanks iand ithe igeneral ieconomy. 

iAccording ito ithe iCabinet iSecretary, ithe imove ito iremove ithe icapping iwill iboost ibanks’ iprofitability 

iin ithe icoming imonths iand isupport ieconomic igrowth iby ireviving ilending ito ithe iprivate isector. iAs iat 

iJune i2018, iParliament iwas ito iact ion ithis iproposal iby ithe iCabinet iSecretary. iIt iis ilikely ihowever 

ithat ithe irates icapping iwill ibe iretained iby iparliament.204
 iIn ifact iafter ithe icourt iruling ithat ithe iinterest 

irate icapping iwas iunconstitutional, iit igave iparliament i12 imonths ito ibring iit iin iline iwith ithe 

iconstitution.205
 iAll iindications iare ithat iparliament ishall iretain ithe iinterest irate icapping.206

 i 

There iis ialso iin iplace ia ipending iBill i(Financial iServices iAuthority iBill i2016) iseeking ithe imerger 

iand itakeover iof ithe ifunctions iof ithe iregulatory iagencies iin ithe ifinancial isector iincluding ithe 

iInsurance iRegulatory iAuthority i(IRA), iCapital iMarkets iAuthority i(CMA), iRetirement iBenefits 

iAuthority i(RBA) iand iSacco iSocieties iRegulatory iAuthority i(SASRA).207
 iIn iSection i116 iof ithe 

iBill, ithere iis iestablished ian iombudsman iwith ithe ipowers ito ideal iwith icomplaints iof iconsumers 

irelating ito ifinancial iproducts iand iservice iproviders. iThis iis ia imove ithat ihas ibeen ia isubject iof 

iprevious ischolarly iinterrogation iand iit ihad ibeen irecommended ias ia ipositive imove itowards ithe 

idevelopment iof iKenya’s ifinancial iregulation.208
 iIt iappears ithe iplan iis ion ihold ito imerge209

 ibut iit iis 

isurely inot iout iof ireach. i 
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2.6 iConclusion 

In ithis ichapter ithe istudy isought ito ianswer ithe iquestion ion ithe iregulatory iframework ithat igovern ior 

iregulate ithe ibanking isector. iIn idoing iso, iit ihas ibeen ifound ithat ithe ifinancial isector iis iwide iand ithere 

iare ivarious istatues ithat igovern ithose isectors. iAs iregards ithe ibanking isector, ithe iprimary ilegislation 

iis ithe iCentral iBank iAct, ithe iBanking iAct iand ifor ithose ibanks ithat iare ilisted ithe iCapital iMarkets 

iAct ialso iapplies. iIt ican ibe isafely iconcluded ithat ithe ifinancial isector iis iwell iregulated iand ias imore 

iways iare ibeing isought ito iregulate ithis isector ito imatch iwith iemerging ichallenges. i 

It iwould inot ihave ibeen ipossible ito idiscuss ibanking iand iCIS imechanism iwithout itouching ion ithese 

istatutes. iFor iexample, iin ias imuch ias ibanks iare iregulated ithrough ithe iBanking iAct, ithey iare ifirst 

iand iforemost icompanies iand ithus ithey imust ibe iregulated iunder ithe iCompanies iAct. iThe ibig ibanks 

iare ialso ilisted iat ithe iNairobi iStock iExchange ithus ithey icannot iescape ithe ipurview iof ithe iCapital 

iMarkets iAct.210
 i 

The iBanking iAct211
 igives i iCBK ia ikey irole ito iplay iin iregulating ithe ibanks iand ibanking ibusiness iin 

iKenya. iCBK iregulates ithrough iissuance iof ivarious iregulations iand iguidelines. iThe iimportance iof 

ilooking iat ithe iregulatory iregime iis ithat iitbrings ito ithe ifore ithe ibasis, irationale iand ireason ifor 

iinception iof ithe iCIS imechanism.212
 iThe iborrowers i igenerate ia ilot iof ifinancial iinformation ievery 

itime ithey iuse ithe ibanks iproduct.213The idilemma iof iwhether ito ilook itowards ia isingle ifinancial 

iregulatory iauthority ior inot ishows ithe idynamism iin ithis isector iand iperhaps ithis imay ibe iinescapable 

iin ithe ifuture. iThe ifinancial iregulatory iregime ishall icontinue ito ievolve iin iresponse ito inew ineeds 

iand ichallenges. iThe iargument ito ibe iposed ihere iis ihow imuch iregulation iis itoo imuch iin ia ifree iand 

iliberalized ifinancial isector? iThis iquestion ishall icontinue ito iremain ia ichallenge iwhich iCBK imust 

ibe ialive ito iespecially iin ithe irecent iwake iof ithe iNational iAssembly idirect iregulation ithrough 

iinterest icapping.214
 iThe iborrowers ior icustomers iare ialso iwatching iand iare iwilling ito iapproach 
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icourts ifor iappropriate iremedies ishould inew iregulations ibe iperceived ito ibe iinjurious ito ithem ias 

iillustrated ithe iBarbra icase.215 

It ican ibe iseen ifrom ithe iforegoing ithat, ithe ivarious ilaws, iregulations, iguidelines iare iaimed iat 

iensuring ia istable, ipredictable, ifair iand ibeneficial irelationship iof iall ikey istakeholders iin ithe 

ifinancial isector iespecially iin ibanking. iRegulation ican ihave ia ipositive iimpact ito ithe istakeholders ias 

iwell ias ia inegative iimpact. iThe itussle ibetween iCBK iand ithe ilegislature ias iseen iabove216
 iand 

ihereinafter iis ibad ifor iall ithe istakeholders. iFor ithe ifinancial isector ito ioperate ioptimally iit ishould 

ihave ia istable, icertain iand iprogressive iregulatory iregime iwhose isole iaim iis ito ireduce ithe 

iinformation ifriction iin ithe imarket ibetween ithe ikey istakeholders. 
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CHAPTER iTHREE 

APPLICATION iOF iTHE iCREDIT iINFORMATION iSHARING iFRAMEWORK iBY iTHE 

iKENYAN iBANKS iAND iITS iEFFECT iON iTHE iBORROWERS 

3.1 iIntroduction 

This ichapter ilends iitself ito ithe iresearch iquestion ion iwhether ithe iCIS imechanism ican ibe iutilized iby 

ithe ibanks iin ia imanner ithat inot ionly iincreases iprofitability iof ithe ibanks iby iimproved ilending 

idecisions iand ireduction iof iNPLs ibut ialso ito ioffer imore iaffordable ilending iproducts ito itheir 

iborrowers idue ito ibetter iborrower iinformation iavailability ithrough ithe iCRBs.217
 i iAs iseen iin 

iChapter iTwo, iunder ithe iCredit iInformation iSharing i(CIS) iframework, ibanks iand ifinancial 

iinstitutions iare irequired ito ishare iborrowers’ icredit iinformation ithrough ilicensed iCredit iReference 

iBureaus.218
 iThe ipurpose iis ito ibuild iinformation icapital ithat iwould ihelp ito isolve iinformation 

iasymmetry iproblems iin ithe ifinancial isector. iInformation iasymmetry ileads i iincreases iin icosts iof ia 

itransaction ibetween ithe iparties iand iparticularly iin ithe ifinancial imarkets, ithe ilack iof iinformation 

iabout ia iprospective iborrower iwill ilead ithe ilender ito icharge ipremium iinterest irate ito iensure ithat ithe 

ilender icovers ithe iunknown irisks.219
 iIt iis ialso ia imechanism imeant ito idevelop itemplates ifor iratings 

ieither ifor iindividuals ior iprojects iwhere isustainability ican ibe ian iindicator. iCredit iis ithe ibackbone iof 

imodern ieconomies ifor icontributing ito ienterprise igrowth iwhich iin iturn icontributes ito igrowth iof 

iemployment iopportunities iand ithe inational ieconomy.220 

Access ito ifinance iis ilinked ito isocial, ieconomic iand ipolitical iempowerment. iThis ichapter ilooks iat 

ithe iadvent iof iCIS ilegal iframework iand iits iapplication iby iKenyan ibanks iand ithe ishortfalls ithat 

iappears iin ithe iapplication ithat iled ito ithe isubsequent iinvolvement iof ithe inational iassembly idirect 

iregulation ithrough ithe ire-introduction iof ithe iinterest iregulation iregime iand ithe ichallenges ithat 

iKenyan iborrowers istill iendure iat ithe ihands iof ifinancial iinstitutions, iif iany. iConsequently, ithe 

ichapter iseeks ito, iin ia igeneral isense, idiscuss ithe iexisting iframework iits iefficacy iin ithe ifinancial 
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isector ias ia imeans iof iproviding irelief ito ithe iborrowers iwhom ithis iresearch iargues, iare ia icritical ikey 

istakeholder iconstituent iin ithe ifinancial isector. i 

3.2 iAdvent iof ithe iCIS iFramework 

The istakeholders iin ithe iCIS imechanism iinclude iborrowers, iCRBs, iCommercial iBanks, iSACCOs, 

iMicro iFinance iInstitutions, iIndustry iassociations iand iRegulators. iThere ihave ibeen iat ileast ithree 

iphases iin ithe idevelopment iof iKenya’s iCIS iframework iand iall ithese ihave ibeen isupported iby ithe 

iFinancial iSector iDeepening iKenya i(FSD iKenya)221
 iamong iothers. iThese istakeholders ihave 

iworked itogether ito ioversee ithe iinception iand iimplementation iof ithe iCIS imechanism iat ivarious 

istages. iThe iformalisation iand ioperationalisation iof ithe iCIS imechanism iin iKenya i iculminated iin 

i2010 ifollowing ithe irelease iof ithe iBanking i(Credit iReference iBureau) iRegulations iof i2008. 

iCommercial ibanks iwere imandated ito ishare inegative iinformation iwith ilicensed iCRBs iunder ia 

iframework iof iclosed iuser igroup.222
 i 

During ithe isecond iphase iof ithe iCIS iproject i(2012-2015), ithe iCIS ireporting isystem iwas iexpanded 

iso ias ito icover iother ifinancial iinstitutions iin iaddition ito ibanks.223
 iThe imicrofinance isector iwas 

igrowing iand ithus ithere iwas ineed ito i“loop iin” ithis igroup iinto ithe iCIS iframework ihence ileading ito 

ithe i i iamendment iof ithe iBanking iAct224
 iand iMicrofinance iAct225

 iThe iBanking iAct iwas iamended 

ithrough ithe iFinance iAct226
 i iin i2012 ito ibring ion iboard iSACCOs iand iutility icompanies ito ithe iCIS 

iframework. iThe iMinister ifurther ipromulgated ithe iCRB iRegulations i2013, ion i17th
 iJanuary i2014 

iprompting iCBK ito iissue ia icircular ito iall ilicensed ibanks iand iMFIs ito ihenceforth istart isharing iboth 

inegative iand ipositive icredit iinformation iof iborrowers iamong ibanks.227
 iThis iamendment ipaved 

iway ifor ithe iadoption iof ifull ifile ireporting.228
 i 
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Credit ibureaus iwere ithus iexpected ito iassist iin imaking iloans iaccessible ito imore ipeople, iwhile 

ienabling ilenders iand ibusinesses ireduce irisk iand ifraud ion ithe iother ihand.229
 iEssentially, igreater 

iavailability iof iinformation iwas iaimed iat ireducing idefault irates iand iimproving iaccess ito icredit iat 

ithe isame itime.230In ifact iby iincluding iutility icompanies iin ithe iCIS imechanism, ifinancial 

iinstitutions iwere imeant ito ihave ibetter iunderstanding iof ithe iborrowers’ ibehaviors iin imeeting itheir 

ifinancial iobligations. iIt iwas ithe ithinking ithat ithis iwould inow ilead ito iindividualized iscoring idue ito 

ifurther ireduction iof iinformation iasymmetry ibetween ithe ibanks iand ithe icustomers. 

Significant iprogress iwas iactually imade iin isecond iphase iof ithe iCIS iproject. iThe inumber iof icredit 

iproviders ithat icould isubmit iinformation ito iCRBs ieither ion ia ivoluntary ibasis ior ithrough iofficial 

imandate iwas iincreased. iIn iaddition, ithere iwas ia isignificant irise iin ithe inumber iof iCRBs iwhich 

icould iassist ibanks iand ideposit itaking imicro ifinance ibanks iin isharing iboth inegative iand ipositive 

iinformation ifor iall itheir idebtors.231
 iAt ithe iend iof ithis iphase iin i2013, ithe iCredit iReference iBureau 

iRegulations iunder ithe iBanking iAct iand ithe iMicrofinance iActs iwere iadopted.232
 i 

Apart ifrom ioperationalizing ithe isharing iof ifull-file iinformation iby ibanks iand imicrofinance ibanks, 

ithe iCRB iRegulations i2013 ialso iallowed inon-bank icredit iproviders ito iparticipate iin ithe imechanism 

ias ivoluntary idata iproviders.233
 iIt ishould inot ibe ilost ithat ithe iaim iand igoal iof ithe iCIS imechanism ias 

inoted iby ithe ithen iCBK igovernor iwas iand istill iremains ilargely ito ieliminate iinformation iasymmetry 

iand ito ienable iborrowers ieither ias iindividuals ior iin ithe ismall iand imicroenterprise isector iaccess 

icredit iusing itheir igood icredit iperformance itrack irecord.234 

The ithird iphase iof iCIS iframework ientails ithe ifortification iof ithe igains imade iand imaking ithem 

iwork ifor ithe iborrowers iand ithe ifinancial iinstitutions. iThe iinclusion iof ithe inon-financial 

iinstitutions isuch ias iutility icompanies ihas inot iyet itaken iroot. iFurther, ithe ibanks’ iuse iof ithe ishared 

icredit iinformation ias ia itool ito isay isimply isay iyes ior ino ito ia iborrower iclearly ishows ithat imore ineeds 
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ito ibe idone iin iorder ito istart ipricing iactual irisk.235
 iIt iis ianticipated ithat iin ithis iphase ithe iparticipation 

iof ithe inon-bank ifinancial iinstitutions ishould iincrease iand ithat ithese iinstitutions iadopt ithe ifull-file 

ireporting ithat iwould ifurther ihelp ireduce iinformation iasymmetry, ienable ibanks iprice irisk 

iappropriately ias iopposed ito ishutting iout iborrowers isimply idue ito inegative ilisting, ithat ieventually 

iwe ishall isee ian iera iof iindividual icredit iscoring ias ienvisioned iin ithe iBanking iCharter i2019 i(The 

iCharter).236
 i 

3.3 iStructure iof ithe iCIS iMechanism 

The iCommercial ibanks ifollowed iby iMicro iFinance iBanks i(MFBs),237
 iSACCOs iand ilastly iMFIs 

icomprise ithe imain iusers iof iCRB iproducts iin iaddition ito iborrowers. iThe ilegal iframework 

igoverning iCIS ias iseen iin ithe ipreceding ichapters icomprises i iRegulations iemanating ifrom ithe 

iBanking iAct iand ithe iMicro iFinance iAct. i iProper icoordination iamong iinstitutions icreated iunder 

ithese ilaws iis inecessary ifor ithe ioperationalisation iof iCIS iframework. iThese iinstitutions iinclude ithe 

iCRBs i iand ithe isupporting iorganisations isuch ias iCIS iKenya iwhich ifunctions ias ithe icentral ibody 

ithat ioversees ithe ilocal iCIS imechanism. iCIS iKenya iworks iwith iplayers iin ithe ifinancial isector 

iincluding ibut inot ilimited ito iCBK, iKBA, iAssociation ifor iMicro iFinance iInstitutions i(AMFI), iand 

iSASRA iamong iothers ito iregulate icredit iproviders ion ispecific iaspects isuch ias iinformation isharing 

iand imarketing.238
 iThere iis inow ineed ifor ithe iassociation ito iwork iwith imore iindustry iplayers ito 

iinclude isuch ientities ias iDigital iLenders iAssociation iof iKenya i(DLAK)239
 iwho iare ipushing iand 

iexpanding ithe iboundaries iof ifinancial iservices iin iKenya. iThis iis imore iapt igiven ithat imobile imoney 

iborrowers iare ibeing ilisted iwith iCRBS.240
 iIn ione iinstance iKenya iCommercial iBank i(KCB) 

iincreased iinterest irate ion iits imobile ilending iarm ifrom i4.08% iper imonth ito i7.5% iper imonth. iThe 

ilender iin ian iengagement iwith ia icustomer ionline iindicated ithat ithe iincrease iwas ifor iboth igood 
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 iAn iexample iof ia iMicro iFinance iBank iis i iCaritas iMicro iFinance iBank ithat ihad ia i itotal iloan ibook iof iabout iKshs. 
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ipayers iand idefaulters ialike.241
 iThis iclearly idemonstrates ithat iindividualized iscoring iis inot iyet 

ipracticed iin ithe ibanking isector. 

 iThe iBanking iAct iwas ifurther iamended iby ithe iFinance iAct i2016242
 ito iprovide ithat iSACCOs, iutility 

icompanies iand iany iother iinstitution imandated ito ishare icredit iinformation iunder iany iwritten ilaw iis 

iallowed ito ishare.243Under ithe icurrent iarrangements ibetween ithe icredit iproviders iand iCRBs, iis ithat 

iboth ipositive iand inegative idata iis ishared iand ior iupdated ion ia imonthly ibasis.244The iadvent iof 

imobile iloans, idigital ilending iamong iothers ihas irequired imore icurrent idata iand ithere iis ia ipush 

itowards imore ifrequent isharing iand irefreshing irate iof ithe icustomers’ iinformation. iThis ineed iwas 

imet iby iCBK’s icircular245
 iwhich iamended ithe idata isubmission itemplate ito iinclude imobile ilending, 

irequired idaily idata isubmission iand ialso iblacklisting iof imobile ilending ito ifollow ithe iPrudential 

iGuidelines. iThese ichanges ihave ibeen inecessitated iby ithe ineed ito irein iin ion ibanks iwhich ihad iput ia 

ilarge ipool iof iborrowers iof iless ithan iKshs.200/- iloans ias idefaulters inoted ihereinabove. 

3.4 iDispute iresolution imechanism iin ithe iCIS isystem 

At ithe ionset, ithe iCRB iregulations, i2013 iattempted ito iaddress ithe ilack iof ia istrong iconsumer idispute 

iresolution imechanism iin ithe iCIS isystem iby ideclaring ithe iright iof iconsumers ito imake iuse iof ian 

iADR imechanism ito iaddress idisputes ithat iwere inot iresolved isatisfactorily ithrough ibilateral 

iprocedures.246
 iIn ia ibid ito iaddress ithe idisputes ior icomplaints ithat iarise ifrom ithe iCIS iframework 

iamong icredit iproviders, icustomers iand iCRBs, ian iinstitution iknown ias iTatua iCentre iwas 

iestablished iin i2015.247
 iTatua iCentre iis ia isubsidiary iof iCIS iKenya iand iis itouted ias ithe iCredit 

iInformation isharing ialternative idispute iresolution icenter. iThe idisputes icould iinvolve iconsumers 

iand ibanks, iborrowers iand iCRBS iand ieven itripartite idisputes iinvolving ibanks, iborrowers iand 

iCRBs. iMediation iis ithe imain iform iof idispute iresolution iused iat iTatua iCentre. iIt iwas ianticipated 
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ithat ithrough ithis iADR isystem, itimely iresolution iof idisputes iwould ibe iguaranteed, ias iopposed ito 

ithe itraditional icourt iprocesses iwhich itake itoo ilong.248
 i 

Tatua iCentre icurrently ihas itwo imain ioffices iand iamong ithese iand iis irun iby ia iSteering iCommittee. 

iThe icommittee icomprised irepresentatives ifrom ithe iAG’s ioffice, iConsumer iFederation iof iKenya, 

iJudiciary, iInter-religious iCouncil iof iKenya, iFSD iKenya iand iCIS iKenya. i iA iconsumer iwho ihas ia 

icomplaint ilodges ithe icomplaint iat ithe iCRB iin iwriting iand iwithin ifive idays, ithe iCRB iis isupposed ito 

irespond ito ithe ilender iagainst iwhom ithe icomplaint iis ilodged iwith ia ireport iindicating ithat isome 

iinformation ion ithe icredit ireport iis ibeing idisputed.249
 i 

The iCredit iprovider ior ilender ihas ifourteen idays ito ireview ithe idispute iand igive ia ireply ior iresponse. 

iWhere ithere iare ierrors, ithe isame iis ito ibe icommunicated ito ithe icustomer ipromptly iwithin ithe i14 

idays. iIf ithere iis ino iresponse ifrom ithe ilender ior icredit iprovider iwithin ithe i14 idays, iCRB iis iallowed 

ito idelete ithe ilisting. iAnd iin ithe ievent ithe iCRB itakes imore ithan i21 idays ito icomplete iinvestigations 

iregarding ia icomplaint, iit iis irequired ito idelete ithe idisputed iinformation ias idemanded iby ithe 

icustomer.250
 iWhen ithe iinvestigations iare iover iat ia ilater idate, ithe iCRB ican istill ireinstate ior irevise 

ithe iinformation.251
 i 

In ithe ievent ithe ilender igives ia iresponse iwhich ithe icustomer/borrower idoes inot iagree iwith, ihe/she 

ihas ithe ioption iof iapproaching iTatua iCentre ias ia iway ito iresolve ithe idispute.252
 iAfter ireviewing ithe 

icomplaint iand iprocess itaken, iand iadvising ithe iclient, iCRB iand icredit iprovider ion ithe isteps ithey 

ishould itake, iTatua iCentre ithrough iits iregistrar iorganizes ia imediation isession. iThis isession ibrings 

itogether iall ithe iparties ito iamicably iresolve ithe idispute iand iif ithe iparties ifail ito iresolve ithe idispute 

ithrough ithe imediation, ionly ithen iis iwhen ia icustomer ican igo ito icourt.253
 iThe icosts iof iconducting ian 

iinvestigation iby ithe iCRB iare iborne iby ithe iborrower/customer iin ithe ievent ithe idisputed 
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iinformation iturns iout ito ibe ifalse.254
 iHowever, ias iseen iearlier ithe iADR imechanism iis inot iwell 

ideveloped iand iits ihelp ito ithe iborrowers iis iminimal iand imore ineeds ito ibe idone iby iway iof ieither 

ilegislation ior isupervision isupported iby igood icorporate igovernance ipractices.255 

Under ithe iPrudential iGuidelines256the icustomers ihave iseveral irights iincluding ia iright ito ibe 

iinformed iabout idata-sharing, ia iright i ito iaccess idata iand ia iright ito iobtain iprompt icorrection iand/or 

ideletion iof iinaccurate, ior iunlawfully icollected ior iprocessed idata.257
 iThis iguideline iobligates 

ifinancial iinstitutions ito ibe iactive ipartners iwith ithe iborrowers iso ithat icases iof iprejudice ito 

iborrowers iare iminimized. iThe iextent ito iwhich ithis ihappens iis iunder itest ias iit ihas ibeen ifound ithat 

isome iconsumers ihave ibeen ilisted ieither ierroneously ias ihappened iin ithe icase iof iAlice iNjeri iMaina 

iv iKenya iCommercial iBank iLtd.258
 iIn ithis icase ithe iplaintiff ihad ia isimilar iname iwith ianother 

icustomer iwhose iaccount iwas idomiciled iin ithe idefendant’s iNairobi ibranch iwhereas ithe iplaintiff’s 

iaccount iwas idomiciled iat ithe idefendant’s iNakuru iBranch. iThe iNairobi ibranch icustomer idefaulted 

ion iher iloan iand idue ito isimilarity iof inames ithe idefendant ilisted ithe iplaintiff ialthough iher iaccount 

iwas idomiciled iin iNakuru iand ishe iwas inot iin idefault. iWhen ishe ialerted ithe idefendant iof ithe 

ianomaly, ithe idefendant idid inot irespond ito iher inor idelist iher ifor ia iperiod iof ithree imonths. iIn ifinding 

ifor ithe iplaintiff ithe icourt istated ithat ithe idefendant ihad iacted irecklessly iand inegligently. iThis icase 

iillustrates ipoor icorporate igovernance, inot iresolving ia icustomer’s iCRB iquery ifor ithree imonths ican 

icause iserious iprejudice ito ithe icustomers ifinancial icircumstances ifor iexample iwhere iloan 

iapprovals iare ipending iin iother ilenders iand iare iheld iback idue ito ierroneous ilisting. iIt ishows ithat ithe 

ilender ihad inot itaken iseriously ithe iimportance iof ithe iCIS imechanism iin ithe ieconomy. iIn iyet 

ianother icase iof iAmson iNjoka iMwenda i& ianother iv iCFC iStanbic iBank iLimited i& ianother,259
 ithe 

iplaintiff icleared ihis iloan ion i28th
 iDecember i2010, iyet ithe idefendant ibank ilisted ihim ias ia idefaulter 

ion i4th
 iFebruary i2011 ileading. iThe icourt iin ifinding ifor ithe iplaintiff ifor ithe iwrongful ilisting iof ithe 

iplaintiff iand iawarded ihim iKShs. i1,000,000.00 ias idamages. i iThese icases iillustrate ithe imanner iin 

iwhich ibanks itreat iborrowers’ iinformation. iFailure iof iinternal iprocesses ithat iwould iensure iquality 

idata iis iheld iand imaintained iin iaccordance iwith ithe iCRB iRegulations iappears ito ibe iweak. iIn ithe 
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ilatter icase ithe icustomer idid inot iattempt ithe iADR imechanism iprovided iunder ithe iCRB 

iRegulations, ithis ialso ipoints iout ito ilack iof isensitization iof ithe iborrowers ion itheir irecourse ishould 

ithey ihave icomplaints iunder ithe iCIS imechanism. iThe iBanking iCharter i2019 ihas iimposed ian 

iobligation ion ibanks iand ilenders ito ieducate iborrowers ion ithe iproducts ithey iare itaking. i 

3.5 iChallenges iof ithe iborrowers iand ithe igeneral istakeholders iin ithe iBanking isector 

The ichallenges iare itwo-pronged: iFirst, ithose iarising ifrom ithe iapplication iof ithe iCIS imechanism. 

iSecond, ithose iarising ifrom ithe iinterest irate icapping. iAs iseen iearlier iinterest irate icapping iwas ia 

iresponse ito iwhat iwas ideemed iirresponsible iand ireckless ibehavior iby ibanks.260
 iThe iinterest irate 

icapping ilaw ihas ibeen irepealed ithrough ithe iFinance iAct i2019. iFor ithis istudy, ithe iproblem iof ithe 

iinterest irate icapping iwas iseen ias ia icause iof i“credit icrunch” ito iborrowers ias ibanks iwere ilending ito 

ithe igovernment ias iopposed ito ithe iborrowers. iThe ilimb iof ithe ichallenge ithat iremains irelevant iis, 

iwill ithe ibanks iapply ithe iBanking iCharter i2019 iin iits ientirety? iWill ithe iinterest irate ithe ibanks ishall 

icharge iborrowers ibe ifarer iwhen icompared ito ipre i2016 iperiod? iThis iremains ito ibe iseen iand ishall 

iform iam iinterest isubject ifor ienquiry. 

3.5.1 iChallenges irelating ito iCIS 

These iare ioperational, iadministrative iand ilegal ichallenges ithat istill iface iborrowers, ilenders iand 

iCRB iin ithe iuse iof iCIS imechanism. iThese ichallenges ican ibe iapproached ias ifollows: i 

3.5.2. iLack iof iclear iguidelines ion itype idata iand imanner iof isubmission iof idata 

There iis ilack iof ia iunified iregulatory iframework iover iall itypes iof icredit iproviders. iThe ibreadth iand 

idepth iof iinformation iis imainly iaffected iby ithe ilack iof ia iuniform iregulation ithat icaters ifor iboth 

ibanks iand inon-bank icredit iproviders. iAs isuch, ithe iquality iof ianalysis ithat ia iCRB ican iconduct iis 

inegatively iaffected. iThis ishortcoming iis ibeing iaddressed iby iCBK iand ibanks. iIt iis iexpected ithat 

igoing iforward, ithe idata iwill ibe imore irepresentative iand iaccurate idue ito ithe irecent iadoption iof ithe 

iData iSpecification iTemplate iversion i4.261
 iThis itemplate iaccording ito iCBK iaims iat i“completeness, 

iuniformity iand icomparability iof ishared idata.”262 
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Although ithe iadvent iof iCIS imechanism iwas ia ijoint ieffort ibetween iCBK iand ithe ifinancial 

iinstitutions, ithe isubsequent idevelopment ihas inot ibeen irobust ionly ileft ito iCBK. iThis ipartly idue ito 

ithe iexistence iof istrong ilobbying ifrom iKBA ihas iensured ithat ithe ibanks’ ibest iinterests iare ialways 

iguarded iand itaken icare iof iwith ilittle iregard ito ithe iborrowers. iThus iCBK ishould inow imore ithan 

iever ibe iat ithe iforefront iin iguiding ithe ibanks iconstantly iin ilooking iat ihow ibest ito imake ithe iCIS 

imechanism igive iintended ibenefit ito ithe iborrowers iand ithe ieconomy iat ilarge. iCBK ihas ienough 

iarsenal ito imarshal ibanks iand ifinancial iinstitutions ito iorder.263 

Although ithe iCRB iRegulations iof i2008 iprovided ithat ibanks iwere ito ishare inegative iinformation 

ionly264
 iby inot ibeing ielaborate ienough ia igap iwas ileft ito ibe ifilled iby ithe ibanks, iwho ithemselves iare 

iinterested iparties. iThe iresult iwas ia ihaphazard iapplication iof ithe iregulations iwhere ieach ibank 

ideveloped iits iown itemplates iand idecided iwhat ithreshold iof iloan ibalances iwere ito ibe ireported. iThis 

iplagues ithe iCIS imechanism ito idate ias ia irecent ireport ihas ishown ithat ieven icustomers iwith iless ithan 

iKshs. i100 iare ibeing iblack ilisted.265
 iThese iexamples ishow ia iweakness iin ithe iCIS imechanism ithat 

idenies iborrowers iopportunity ito ibenefit ifrom ithis iCIS iframework. i 

3.5.3 iUse iof inegative ionly iinformation iagainst iborrowers 

Under iArticle i46 iof ithe iConstitution iof iKenya, i2010 ithere iis iestablished ithe iright iof iconsumers ito 

iprotection iin iprovision iof iservices iand igoods iin ithe igeneral imarket. iAlthough ithe iconstitution 

icame iinto iplace iwhile ithe iefforts iat iCIS ihad ialready istarted,266
 iit iis istill ian iimportant ireference ito 

ithe ientrenchment iof ithe ineed ito iprotect iconsumers iof iservices iand igoods. iIt ican ibe iargued ithat ithe 

iadvent iof iCIS imechanism iwas ifor isupport iand iprotection iof iboth ithe ilenders iand ithe iborrowers.267 

A imajor ichallenge ithat iaffects ithe iborrowers iis ithe iuse iof inegative-only iinformation icredit 

ireporting iby isome iproviders. iThis ipractice ihelps ibanks iidentify i idefaulters ibut iit iexcludes ia 

iprevious idefaulter ifrom iaccessing icredit idespite itheir ifinancial isituation iat ithe imoment ithat ithey 

ineed ithe icredit ihaving iimproved. iThe ilength iyour idefault iinformation istays iat ithe iCRBs iis ialso 
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irelatively ilong, ithat iis iperiods iof iup ito ifive iyears.268
 iThe ifive iyear iperiod icomes iabout ibecause ithat 

iis ibasically ithe idata iretention iperiod iin ithe imarket.269
 i iA iborrower ilisted ifor isuch ifacilities ias 

imobile imoney iwhich ihave iless ithan i30 idays itenor iwill ifind ihimself iwaiting ifor i5 iyears ifor isuch ia 

irecord ito ibe ierased ito ibe iunfair. iHowever, ibanks iappear inot iperturbed ias ithey imechanically 

inegatively ilist ieven ithose iborrowers iwith iless ithan iKshs i100/-. iThis isurely ineeds ito ibe 

iaddressed.270 

In iprinciple, iCIS iwas iexpected ito ireduce ithe inon-performing iportfolio iby iawarding iborrowing 

icustomers iwith ia igood irepayment irecord iwith iflexible irepayment iterms, ilower iinterest irates 

iamong iother iadvantages.271
 iIn ithe isame ibreadth, iCIS iwas imeant ito ioffer ithose iwith ipoor 

irepayment iprofiles ian iopportunity ito iimprove itheir icredit iscore. iHowever, icredit iproviders iare inot 

ipassing ithe ibenefits iof ithe iCIS imechanism ito igood iborrowers. 

There ihas ibeen irising ifrequency iof icredit-worthy iapplicants ibeing idenied ior idelayed iaccess ito 

icredit idue ito iCIS iinefficiencies. iYet iCRBs iwere ipartly imeant ito ibe iused iby iborrowers ito idevelop 

ievidence iof itheir igood irepayment ihistory ior ireputation iagainst ireliance ion icollateral ito iaccess 

icredit.272 

The inature iof iinformation ito ibe ishared iunder ithe iCRB iRegulations iincluded i“Customer 

iinformation iwhich ishall ibe iexchanged ipursuant ito ithese iRegulations iis iany icustomer iinformation 

iconcerning ia icustomer’s inon-performing iloan. iNon-performing iloan iis idefined iby ithe iprudential 

iGuidelines273
 iand iany iother inegative iinformation iand imay iinclude idetails ispecified iin isub-

regulation i(4).”274
 iEssentially, ithe inature iof iinformation ito ibe ishared iis inegative iand ialways 

iadverse ito ithe iborrower ior icustomer. iThus, iit iis iindicative ithat ithe inature iof iinformation ithat iis 

isubject ito icompulsory isharing iis iessentially inegative. iThere iis ineed ito ialso iencourage iborrowers ito 

ishare ipositive iactivities ithey ithink icould ihelp iin iimproving itheir icredit iscores iand ithis ishould ibe 
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iaccepted iin ia idefined itemplate. iLeaving ireporting ito ithe ibanks ialone iwill igrow ithe iavailable 

iinformation iso islowly ithat iindividualized iscoring iwill itake iages ito ibuild. 

3.5.4 iCentralization iof iCRBs iand ithe ilack iof icapacity ifor iCIS ito idevelop ithe imarket 

Consumers iand iespecially iborrowers ihave ialso icomplained iabout ithe icentralization iof iCRBs 

idatabases iin iNairobi. iBank icustomers ifrom irural ior iupcountry iareas iare icompelled ito itravel ito 

iNairobi ito iaccess ireports, ilodge icomplaints ior iseek iother iservices ifrom iCRBS. iThis iis ia itime 

iconsuming iand iexpensive.275
 iOn ithe iother ihand, iit iis iquite ichallenging ifor iCRBs ito idevelop 

ibecause ithe icredit imarket iin iKenya iis istill irelatively ismall iand iit imay ibe iunsustainable ito iestablish 

iand imaintain imany ibranches iof iCRBs iin ithose ivarious igrass iroot iareas. iIn ian ieffort ito itackle ithis 

ideficiency ithe iCRBs ihave ilaunched ishort imessaging iservices i(SMS) icodes ithrough iwhich 

icustomers ican iquery iand ireceive itheir icredit ireports. iAn iexample iis iCRB iAfrica itrading ias 

iTransunion iwhich iasks icustomers ito isend itheir iID inumber ito ishort icode i21272 ito iknow itheir icredit 

istatus.276
 iCBK iin ipartnership iwith iall istakeholders ishould ifind ia iway ithat iborrowers ican ieasily 

iaccess itheir icredit ireports. iCRBs imake imoney ifrom iselling ithe iborrowers’ iinformation ithey ihold, 

iit iwould ibe iimportant ito iaccount ihow ithey iare iusing ithis idata iand ioffer iless icostly iservices ito 

iborrowers iare ialready iin ineed iwhen ithey iare iseeking ifinancial iservices.277 

There imany imicro ilenders iand idigital ilenders iwho iare iserving ia ibig ipopulation iyet iCBK ilacks 

ijurisdiction ito iregulate ithem.278
 iCIS iKenya ialso ilacks icapacity iand iresources ito ienforce 

icompliance, iprocedures iand iprocesses ithat icater ifor ithe ilodging icomplaints ibefore icredit ithese 

iproviders. iAlthough iCBK ihas igiven iindications iit iis iworking ion isome iregulations, ithe iimmediate 

iresponse iof ithe idigital ilenders iwas ito iform ian iassociation iready ito igo ihead ito ihead iwith iCBK.279
 

iCBK ineeds ito ibe icareful inot ito ilag ibehind iand iallow ito ibe iled, isome iof ithese imobile iloans iare ilent 
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iat ian iannualized iinterest irates iof i120%.280This iexpressly idefeats ithe ivery iessence iof iCIS 

iframework iof imaking icredit iaffordable ito iborrowers. 

3.5.5 iLack iof iinformation ifor iconsumers 

Many iborrowers ihave inothing ito ido iwith iborrowers iuntil isomething igoes iwrong iand ithey iare 

iforced ito iconfront ithe iCRBs. iMany icustomers ido inot iknow ithat ithey iare ientitled ito iobtain ione ifree 

icopy iof ia icredit ireport ifrom ieach iBureau iin ieach icalendar iyear.281
 iCRBs iare ialso imandated ito idraw 

iand imake ipublic ia ilist iof ithe irights iof icustomers iwhich irights imust iinclude ithe iones ilisted iin ithe 

iregulations.282
 i i iBut ia ichallenge imost icustomers i(borrowers) iface iis ithat iin imost iinstances, ione imay 

inot iknow ithat ithey iare ilisted iuntil ithey iare iturned idown ifor icredit, iand iat isuch ia itime inothing ican 

ibe idone ieven iif iit iis ia imistake ion ithe ipart iof iCRBs.283
 iIt ican ieasily ibe iconcluded ithat ithe iCRB’s 

ireport ihave inow iturned iout ito ibe iused ias iselection icriteria, ito iselect iout ianyone iwith ia inegative 

ihistory. 

In ian iinterview iconducted iunder ithe iauspices iof iFSD iKenya, iit iemerged ithat ithere iare ilow ilevels iof 

iawareness iof ithe ientire iCIS imechanism ifrom ithe ipoints iof iview iof iboth iconsumers iand icredit 

iproviders.284
 iCredit iproviders iwere iobserved iand ifound ito ibe ilargely iuninformed iand iunaware iof 

ithe ifull iproduct iofferings iavailable ito ithem ifrom ithe iCRBs. iConsequently, ias ia iresult iof ilimited 

iknowledge iand iawareness, imost icredit iproviders ihave itended ito imisuse icertain iCRB idata ito ithe 

idetriment iof ithe iconsumer. 

On ithe iother ihand, imost iconsumers iare isaid ito iappear ito ilack ifull iknowledge iof itheir iconsumer 

iprotection irights iunder ithe iConstitution iand ithe irelevant istatutes.285
 iSome ihave iconsequently 
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imoved ito iresolve ithe idisputed iinformation iabout ithem ithrough iwrong ichannels. iMany iremain 

iunaware iof ithe ibenefits iof ihaving ipositive icredit iinformation.286
 i i 

Remarkably, imost icredit iproviders itypically ionly icommunicate iwith iborrowers iabout ithe iCIS 

imechanism iwhen ithey ihave ibeen iissued iwith ian iadverse inotice iagainst ithem.287
 iEven iin ithe 

iinstances iwhere isensitization ihas ito ibe idone iby iregulators iand istakeholders, ithere ihas ibeen ilittle ior 

ino iimpact i ibecause ithe ifrequency iof ithe icampaigns ihas ibeen ilow iand iexpected iresults ihave ithus 

inot ibeen iachieved. 

3.5.6 iLack iof iawareness ion ithe iexistence iof iADR isystem iwithin iCIS iand ithe iduplicate 

iavenues ifor idispute iresolution 

Most iconsumers iand istakeholders iare inot iaware iof ithe ialternative idispute iresolutions imechanism 

iwithin ithe iCIS imechanism. iAs isuch, ithe iexisting iADR isystem ihas inot ibeen iutilized ito iits ioptimal 

ipotential iby iboth iconsumers iand iother istakeholders. iMost iof ithe iaggrieved icustomers iwithin 

iapplication iof ithe iCIS imechanism igo ito icourts ito ilitigate ion ieven isimple imatters ithat iought ito ihave 

ibeen iresolved ithrough iADR ibut icustomers ifiled isuits iinstead. iIn ithe icases iof iDaniel iGachanja 

iGithanga i-vs- iCredit iReference iBureau iAfrica iLtd i& i2 iOthers288
 iand iAmy iKagendo iMate i-vs- 

iPrime iBank iLtd i-vs- iCredit iReference iBureau i& iAnother289
 iin iboth iinstances ithe icourt ifound ithat 

ithe isuits iwere ipremature ias ithe iborrowers ihad inot iexhausted ithe iADR imechanism iprovided ifor 

iunder ithe iCRB iregulations i2013. iSuch idisputes ishould ihave ibeen iresolved ithrough iTatua iCentre 

ibut ithis idid inot ihappen. iIn imost iinstances, icredit iproviders ifail ito igive ifeedback iwithin ithe itime 

iallocated. i iThere iis ino iregulation iat ithe imoment ithat iprevents icustomers ifrom iseeking ilegal 

irecourse iwhile ithere iis ia ipending idispute iat ithe iTatua iCentre iundergoing iactive iADR imanagement. 

i iFurther iit ihas ibeen inoted iby ithe icourts ithat ithe iADR iframework ilacks icompleteness ias iit ihas ino 

iremedies ifor iaggrieved iborrowers.290
 iThere iis itherefore ineed ifor imore icivic ieducation iand 

isensitization ion ithe iCIS isystem igenerally. iThe igeneral ipublic iespecially iborrowers icontinue ito 
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iperceive iCRBs iand ithe ilenders inegatively idue ithe ipractice iby ithese istakeholders iof ionly iavailing 

ito icustomers iinformation iwhen ithe ireport iis iadverse ior iagainst ithem. i 

Tatua iCentre iis istill isubject ito isubversion ias iit iis inot icompulsory ifor iparties iin idispute ito iapproach 

iit iand ieven iif ithey ido; ieither iparty ican istill igo ito icourt. iIndeed, iunder iRegulation i28 iof ithe iCRB 

iRegulations i2013, ithere iis ia iright iof ia icustomer i“to irefer ia idispute ito ian ialternative idispute 

iresolution imechanism ior ia icourt iof ilaw iwhere ihe ifeels ithat ihis idispute ihas inot ibeen iresolved ito ihis 

isatisfaction.” iThe iregulations ionly igrant irights ito iseek ithe iADR isystem ibut ithey ido inot imake iit 

icompulsory, ihence ithe ifrequent irecourse ito icourts iof ilaw ieven iwhere iADR icould ihave ibeen imore 

iefficient. 

Some ilending iinstitutions, ias iwell ias iCRBs iare ialso iyet ito iestablish ifunctional idepartments 

idedicated ito iresolving idisputes ithrough iADR ias istipulated iby ithe iregulations. iFor ithis ireason, 

imany idisgruntled iconsumers istill igo ito icourt iand ihence isuffer ithe iconsequences iof iincurring ihuge 

iexpenses iand idelays iassociated iwith ithe ilitigation iprocess. iThe ilocation iof iTatua icenter iin iNairobi 

ialso imajorly iinconveniences ithose iwho ido inot ireside iin iNairobi. iThis iunderlines ithe ineed ito 

idecentralize iTatua iCenter iand iensure isimilar icenters iare iestablished iin iall imajor itowns. i 

3.5.7 iGeneral inegative iperception iof iCRBs 

Given ithe ihistory iof ithe iadvent iof iCIS iframework iin iKenya iin i2008291
 ithrough ithe iCRB 

iRegulations i2008 i(now irepealed), iwhere ionly inegative iinformation iabout iborrowers iwas itraded 

iand iused ias ia i‘stone iwall’ iagainst iborrowers, ithe iscary iand i igeneral ifear iand ibad iperception istill 

ifollow iCRBs ieven iin ithis iage iof ifull ifile ireporting. iDue ithe ialready iformed inegative iattitude 

itowards iCIS, iconsumers ihave ilargely ifailed ito idemand ibetter iservices ifrom itheir ilenders/banks ias 

iwell ias ifrom iCRBs. iWith ino ipressure ito ido ibetter, ithere ihas ibeen iwitnessed ia igeneral ifailure ior 

ilack iof ia idesire ifor ichange iin ithe icredit imarket isystem iby iCIS iKenya iand ithe irelevant iCRBs. iThere 

iis ineed ito iencourage iCRBs ito iout ithere iand ieducate ithe iborrowers ito ijoin iin iand ibe ipartners ifor ithe 

igood iof iall ithe iparties. 
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3.6 iOther ichallenges ifacing iborrowers iin ithe ibanking isector 

In i2016, iKenya ipassed iamendments ito ithe iBanking iAct iintroducing ia icap ion ithe irate iof iinterest 

icharged ion iloans. iThe iAct ifixed ithe iminimum irate iof iinterest ithat ibanks imust ipay ion ideposits ithey 

ireceive ifrom itheir icustomers.292
 iIn ithe iamendments, ibanks ior ifinancial iinstitutions iare inow 

irequired ito idisclose iall icharges iand iterms irelating ito ia iloan ito ia iborrower. 

As iobserved iin iChapter iOne iof ithis istudy, ithe i2016 iamendments ito ithe iBanking iAct iwere imeant ito 

ibe ia ireprieve ifor ithe icustomers ior iborrowers ispecifically, ijust ilike ithe i2013 iCRB iregulations ithat 

iallowed ibanks ito ishare icredit iinformation ion iborrowers iwere ipartly iintended ito ihelp ithe iborrower 

ito ieasily iaccess ibank iloans. 

Following ithe icapping iof iinterest irates, imost ibanks imutated iand ichanged itact ion ihow ito icontinue 

imaking ihuge iprofits iat ithe idetriment iof iordinary iborrowers. iBorrowers istarted iexperiencing inew 

ichallenges iimmediately. iMost ibanks ibecame iunwilling ito ifully iimplement ithe ibenefits ienvisioned, 

ithat iis, imaking iloan imore iaffordable ifor iborrowers. iThe iregulators, iincluding iCBK iwhich iis ithe 

imain ioverseer ifailed ior iadopted ia icavalier iattitude itowards ienforcing iimplementation iof ithe ilaws 

iand iregulations ito ithe ibenefit iof iordinary icustomers. i 

As iit istands, imany iordinary iborrowers iare ilikely ior ihave ibeen idenied iloans idue ito iextraneous 

ireasons iwhich ibanks ihave ihad ito icome iup iwith. iSince i2016 ito i2018, ibanks ihave icleverly iexplored 

inew iways iof imaking iprofits.293
 iTo iborrowers, iespecially ismall iborrowers, iloans ihave ibecome 

idifficult ito iaccess iand iin ithe iinstances iwhere ithey iare iaccessible, ithe iintroduction iof inew itariffs ihas 

iensured ithat ithe iCredit ihistory iof ithe iborrowers imatters ilittle iin ithe ilending idecisions.294
 i 

The irate iof iissuing iloans iby ibanks idiminished isince i2016. iBanks ihave ireportedly iintroduced 

iadditional ifees ifor iappraisals iand inegotiations iand ithis ihas ieroded isome iof ithe igains ithat ihad ibeen 

ianticipated. iThis iis idone ipurely ito iprotect ithe ibanks iprofit imargins iwhile inot ibearing iin imind ithat 

iunder ithe iCIS imechanism ithe iborrowers ihave igiven ibanks ia ilot iof iinformation iwhich iif iused 
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iproperly iwould ienable ibanks ilend iprofitably iand isustainably. iThe iintroduction iof ihigh iappraisal 

ifees iand iother icharges iwas ia iclever imove ito iensure ithat ithe iannualized iinterest irate iwas iactually 

ihigher ithan ideclared irate iby irequiring icustomer ito ipay iupfront ithese icharges iand ifees.295
 iThis 

ibehaviour iby ibanks ishows ilack iof iwillingness ito itake ithe ilong iroad iof isustainable ilending ithrough 

ithe iuse iof iindividualized iscoring itechniques. iThis ihas inow iforced iCBK ito icome iup iwith ithe 

iBanking iCharter i2019 iwherein iCBK ihas iindicated ithat iit iwill ido iserious isupervisory iwork 

iincluding i“mystery ishopper” icalls ito ibanks, iphysical ivisit ito ibanks ito iwitness ithe iapplication iof ithe 

iindividualized iscoring itechniques. iAnd ithe ibearer iof ithe ibrunt iand iconsequences iof ithese 

ilegislative, iadministrative iand igovernance ihauls iis ithe iborrower. 

3.7 iConclusion 

Kenya ihas isought ito imake iefforts ito icushion ior imake ithe ilife iof iordinary iborrowers ibearable 

ithrough ivarious ilegislative, iadministrative iand igovernance iinterventions. iOne iof ithe ikey 

iinterventions iwas ithe iestablishment iof ithe iCIS imechanism iwhich iwas iprojected ito ireduce 

iinformation iasymmetry iand ithus ireduce itransaction icost ileading ito ibetter icredit idecisions iby ibanks 

iand ireduced iinterest irates ileading ito iaffordability iof iloans ito iborrowers. iThus ithe iadvent iof ithe iCIS 

iwas iprojected ito ibe ia igame ichanger icreating ivalue ifor iboth ithe ilenders iand ithe iborrowers. 

 iSince ithe iadvent iof ithe iCIS imechanism iin i2008 iand iits isubsequent ienhancements iin i2013 

ichallenges istill iabound. iOne iof ichallenges istems ifrom ithe ihistory iof ithe iadvent iof ithe iCIS 

imechanism iitself ibeing imandatory ilisting iof ithe idefaulters, ithis ihas iscared iborrowers iso imuch ito 

ithe ipoint ithey ihave imistrust ifor ithe iCIS imechanism. iThe ifailure iby ibanks ito ipositively iuse ithe 

icredit ireports ias itrusted idepictions iof ia iborrower’s ifinancial istatus iand ihence iuse ithat ireport ito 

ioffer iborrowers idifferentiated iinterest irates ihas ieroded iconfidence iin ithe iCIS imechanism. iIt 

iappears ias iif ibanks iuse ithe iCRBs ideclining iloan iapplications. 

From ithe iforegoing iit ican ibe iconcluded ithat ithe iCIS imechanism iis istep iin ithe iright idirection iin ithe 

ibanking isector. iWhat iis inow irequired iis ithe iconsumer iprotection ibodies ito istep iup itheir iefforts iin 

isensitising iborrowers iof itheir irights iunder ithe iCIS imechanism, ithe iimportance iof ithe iCRBs, ineed 

ifor icentralized iCRB icenters ias iwell ias ipush ifor icost ieffective iand iease ito iaccess ito iCIS iservices. 
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iWithout ithe iactive ifollow iup iby iall iconcerned istakeholders, ithe iCIS imechanism ibenefits ito ithe 

iborrowers ishall iremain ibut ian iaspiration. i iBanks icannot ibe ifaulted ifor iseeking ithe ihighest iinterest 

irates ipossible ifor ithat iis iwhat ithey iare iin ithe imarket ito ido ifor itheir ishareholders iwhat iis irequired iis 

ia iconstant ireminder ithat ithe isame icannot ibe ieclusive iof ithe iborrowers iwho ihave igiven iso imuch 

iinformation ito ithe ibanks ithat ithey iare inow ivulnerable ias iopposed ito iemboldened. iThis iis ia ibalance 

ithat ishall ibe ibrought iabout iby iappropriate ilegislative, ioperational, iadministrative iand icorporate 

igovernance imeasures. i 
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CHAPTER iFOUR 

CORPORATE iGOVERNANCE iCHALLENGES iIN iTHE iBANKING iSECTOR iIN 

iKENYA iAND iTHEIR iIMPACT iON iTHE iBORROWERS 

4.1 iIntroduction 

This ichapter iseeks ito ilook iat ithe iquestion iof icorporate igovernance iin ibanks ispecifically iregarding 

ithe iapplication iof ithe iCIS imechanism. iThe ichapter ishall ialso ilook iat ithe ipronouncements iof ithe 

icourts iin iregard ito ithe iCIS imechanism. iFrom ithe icourts ipronouncements ion ithe iconduct iof ithe 

ibanks imay igive ia iglimpse iof ithe icorporate ipractices ias iregards ithe iCIS imechanism. iThe ibanking 

isector iis iwell iregulated istarting iwith ithe iConstitution iof iKenya, iseveral ilegislations iand 

iregulations ithereof.296
 iWhen ibanks iefficiently imobilize iand iallocate ifunds, ithe icost iof icapital ito 

ifirms iis ilowered, icapital iformation iis iboosted iand ieconomic iactivities iare istimulated.297
 iFurther, 

ibanks iplay ian iimportant ipart iin isocietal iresource imobilization iwhen ithey ido itheir icore iactivity, ithat 

iis, ideposit itaking iand ilending.298
 iBanks ihandle ipublic ifunds ithrough ipublic ideposit imobilization 

iwhereby ithese ideposits iare ithen ilent ito iborrowers iat ia icost.299
 iBanks ilend imoney ito iborrowers iwith 

ithe ihope ithat ithe imoney ishall ibe irepaid iin ifull iand ion itime. iHowever iit iis inot ialways ithe icase ithat 

iall iborrowers ishall irepay itheir iloans. iIn iorder ito ihedge iagainst ithe irisk iof inon-repayment ibanks 

icharge ian iinterest irate ithey ibelieve iwill icover ifor ithe ieventuality iof inon-repayment. iThis irisk iis 

ispread ito iall iborrowers iof ia icertain iclass iwhere ibanks idecide ithat iall iborrowers iseeking ipersonal 

iunsecured iloans ishall ibe icharged ia iparticular iinterest irate. iThis igroup imodel iof iinterest irate ipricing 

ilumps ibad iand igood iborrowers ion ithe isame iscale iand ithis iwas iprimarily idriven iby ilack iof ifinancial 

iinformation ion ian iindividual ilevel. iThe iCIS imechanism iwas imeant ito ieliminate ithis igap iby 

iensuring ia ilender ihas iaccess ito icredit ihistory iof ia iborrower iand ithat ithis icredit ihistory ishall iassist 

ithe ilender iin isubjectively irisk irating iand ipricing iof ithe iborrower. 
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In ithe ipast, ithe iregulation iof ifinancial iinstitutions icentered ion iinvestor iprotection iwhile iconsumer 

iprotection iwas ia irarity.300
 iCorporate igovernance iconcerns iitself iwith ithe imanner iin iwhich ian 

iorganization iis istructured imanagement-wise iin iorder ito iachieve ithe ihighest ipossible ilevel iof 

iperformance iand ithus ienabling ithe iorganization istay iin ithe imarket ifor ia ilong itime iwhile ifulfilling 

iboth iits ishareholders iand istakeholders ilegitimate iexpectations iof ivalue iin ireturns ion itheir 

iinvestments. iWith ithe iadvent iof ithe iCIS imechanism, ibank imanagers ifrom ia icorporate igovernance 

iperspective iwere iexpected ito ilead itheir ibanks iin iensuring ithe ibenefits imeant ito iaccrue ito iborrowers 

iare irealized. iIt iis ithe ihypothetical iposition iof ithis ichapter ithat ieven iwith ithe iCIS imechanism, ithe 

ibanks icontinued ito ioperate iin ithe iold iway ithus idepriving icustomers iof ithe ivery ibenefits ithey iwere 

imeant ito ienjoy. iAmong ithe ibenefits ienvisaged iwere ilower iinterest irates iand iindividualized icredit 

iassessment iof iborrowers. iHowever, ias ishall ibe iseen ithe ibanks iwere imore iconcerned iwith ilocking 

iout iperceived ibad iborrowers ias iopposed ito ipricing ithem iappropriately. iThe istudy ithus 

ihypothesizes ithat iwere ithe iCIS imechanism ito ibe iimplemented iby ibanks iin ifull, ithe iNational 

iAssembly iwould ihave ihad ino ireason ito iintervene ias iit idid iin icapping ithe iinterest irates ias iseen 

iearlier. 

The ipractices iby ibanks isuch ias ifailure ito ifully idisclose ithe itotal icost iof icredit301
 iand iintroduction iof 

iupfront ifees iand icharges ionto iborrowers’ iloans iare ipointers iat ibanks’ imanagement ifocus ion ithe 

ishareholders irather ithan istakeholders ias iwell. iIn ithis ichapter, ithis istudy ilooks iat ithe ipractices iby 

ibanks iregarding ithe iCIS imechanism iin iorder ito idetermine iwhether ithere iare iweaknesses iin 

imanagement ithat ican ibe iimproved iin iorder ito igive igreater iefficiency iin ithe iapplication iof ithe iCIS 

imechanism. iIn iKenya ithe iera iof iconsumer iprotection iwas iushered iin iby ithe iConsumer iProtection 

iAct. iThe icodification iof iconsumer irights imeant icorporations ihad icertain icorresponding 

iobligations.302The iPrudential iGuidelines imention ithe iword iborrower, ibut idoes inot idefine ithe 

isame, ithe iConsumer iProtection iAct ihowever idoes idefine iwho ia iborrower iis303
 ithus ithrusting ithe 

iborrower ias ione ideserving iof iprotection. iThis iprotection igives ia iborrower ivarious irights iunder ia 
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icredit iarrangement. iIt ifollows ithen ithat ibanks ihave icorresponding iobligations ito ithe iborrower. iThe 

iextent ito iwhich ibanks iact iresponsibly iand iwith ithe iborrower iin imind iis ithe isubject iof ienquiry iof 

ithis ichapter; ithis iis ibecause iactions iof ithe ibanks ireflect ithe icorporate igovernance iculture iof ithe 

ibanks. i iThis ichapter ifocuses ion ia ispecific icorporate igovernance iaspect ithat iis, ithe iapplication iof 

ithe iCIS imechanism iby ithe ibanking isector. i 

Chapter itwo ilooked iat ithe iregulatory iframework iof ifinancial isector iand iChapter ithree idealt iwith 

ithe iadvent iof ithe iCIS imechanism iin ithe ifinancial isector. iThe iCIS imechanism iwas imeant ito ibring 

ibenefits ito ithe iborrowers iby ilowering icosts iof icredit ithrough ielimination ior ireduction ito ia ilarge 

idegree iof iborrower iinformation iasymmetry.304
 iThe iCentral iBank iof iKenya ithrough ivarious iActs 

iand iRegulations itogether iwith icirculars iand ipractice inotes ihas itried ito iregulate ithe ifinancial isector 

itowards ibenefitting ithe iborrower.305
 iThe ifruits iof ithese iefforts ihowever iremain ilow ior iare iyet ito ibe 

irealized ifully iespecially iregarding ithe iCIS imechanism.306This iis ipartly ibecause i iof ibanks’ iinward 

ifocus iwhich itends itowards iprotecting iand iincreasing ishareholder ivalue iso imuch iso ithat iany 

imeasures ithat iare iperceived ito ireduce ithat ivalue iare ilooked idown iupon ior iare ito ibe iavoided. iThe 

ibanks itherefore itend ito idevise iways ito iwork iaround ithe iregulations ior iwhen ienforcing ithe isame, 

ithey ido iso ihalf-heartedly iwithout iregard ito ithe ieffects ithese iactions ior iinactions ihave ion ithe 

iborrower. iFor iexample iin ithe iearlier idays, i“although itaking iof iinterest ihad ibeen iprohibited, iall 

isorts iof iarrangements igrew iup ito idisguise iinterest ipayments iand ithus ipermit icommercial irelations 

ito iexist iin iostensible icompliance.”307
 i 

4.2 iPrinciples iof iCorporate iGovernance 

Corporate i igovernance i iis i iexpected i ito i iimprove i iefficiency i iin i imonitoring i iand i isupervision i iof i 

ibank imanagement ito iensure istability iand irobust ifinancial iperformance.308
 iCorporate iGovernance 

iinvolves ithe imanner iin iwhich ithe ibusiness iand iaffairs iof ian iinstitution iare igoverned iby iits iboard 

iand isenior imanagement iand iprovides ithe istructure ithrough iwhich ithe iobjectives iof ithe icompany 
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iare iset, iand ithe imeans iof iattaining ithose iobjectives iand imonitoring iperformance iare idetermined.309
 

i 

Any iattempt ito idefine icorporate igovernance iruns iinto iimmediate iproblems ias ithe idefinition iof 

icorporate iis inot iuniversally iaccepted, ihowever igenerally iit iwould imean i‘checks iand ibalances ito 

iensure ithat idecisions imakers iare iaccountable ito istakeholders…it iis ithe iprocess iof iregulating iand 

ioverseeing icorporate iconduct iand ibalancing ithe iinterests iof iinternal iand iother iparties iwho ican ibe 

iaffected iby ithe icorporations’ iconduct.310
 iThe iwriter ihas iadopted ia iwider iscope iof ithe idefinition iof 

icorporate igovernance iwhich igoes ifurther ithan ijust idefining ihow ithe ishareholders iand ithe 

imanagement iof ia icompany irelate. iThe idefinition iscope iincludes i“all istakeholders iinvolved iwith 

ithe icompany…such ias ishareholders, imanagers, iand iother iemployee, isuppliers, icustomers, 

iconsumers, ibankers, ibut ialso iother istakeholders ioutside iof ithe icompany…including ilocal, 

inational, iand iinternational isocietal iinterests”.311
 iThis iscope iof idefinition iis iparticularly iimportant 

iin ithe ideveloping icountries iincluding iKenya i“whose imain igoal iis ito ipromote ieconomic igrowth ito 

iraise ithe istandards iof iliving iof ithe ipeople.”312
 iThis ibroad idefinition iof icorporate igovernance ihas 

ibeen iadopted iin ithe iCode iof iCorporate iGovernance iPractices ifor iIssuers iof iSecurities ito ithe iPublic, 

i2015.313
 iWhereas ithis iresearch ishall inot igo iinto ithe ivarious icomplexities iof icorporate igovernance, 

iit isuffices ito inote ithat, ithe irecent ifailures iof icompanies iin iother ijurisdictions ihas inot ibeen iprimarily 

idue ito iBoards’ imalfeasance ibut idue ito iother ifactors isuch ias ihaving iindependent idirectors iwho ido 

inot iknow ienough iabout ithe ibusiness, iboards iwhich ialso icarried ithe iexecutive irole iexclusively 

iamong iothers.314
 i 

It ihas ibeen iargued ithat ithe ireason ifor iregulation iof ibanks iis ifour ifold; ione, isystemic irisk, itwo; 

iprevention iof ifraud, imoney ilaundering iand iterrorism, ithree; iconsumer iprotection iand ideposit 
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iinsurance, iand ifour; icompetition i(antitrust) ipolicy.315
 iThis iChapter iis iconcerned iwith ithe iactions iof 

ibanks iwhen iviewed iagainst ithe iCIS imechanism, iare ithe ibanks’ iactions igeared itowards igiving 

igreater ieffect iof ithe iCIS imechanism? 

In iKenya, ithe ipractice iof iinstitutionalized icorporate igovernance iwas iushered iin i2002 ithrough ithe 

i‘Guidelines ion iPrinciples ifor iCorporate iGovernance iin iKenya, i2002,316
 ithese iguidelines ihave ibeen 

ireplaced iby ithe i2015 iCode.317
 iThese iguidelines ihave imoved ifrom ithe i“comply ior iexplain” 

iprinciple ito i“apply ior iexplain”. iThe i“comply ior iexplain” iis imore istraight ijacket iand irule ibased 

iwith isome iform iof iconsequences ifor ifailure ito icomply.318
 iThe i“apply ior iexplain” iapproach imeans 

ithat i“the iregulations imay inot ibe iapplicable ito iall ithe ilisted icompanies iand iwhere ithis ihappens, ithe 

icompanies iare igiven itime ito iexplain iwhere inon-compliance imay ibe iaccepted.319
 iHowever, ithere 

iare isome iminimum irequirements iwhich ipublicly ilisted icompanies imust iapply. iOne iof ithe 

iprovisions iin ithe iamendment iis ithat i“The iBoard iof ian iissuer ishall iprotect, ienhance iand iinvest iin ithe 

iwell-being iof ithe ieconomy, isociety iand ithe ienvironment.”320
 iTwelve ilargest ibanks iin iKenya iare 

ipublicly ilisted.321
 iThis imakes ithe iprovisions iof ithe i2015 iCode ivery iimportant ito ithe ifinancial 

isector ithus ithere iis ievery ineed ito ipay iheed ito iits iguidelines ias ipart iof igood icorporate igovernance iin 

ithe ifinancial isector ias ia iwhole. i 

The iCode idefines i‘internal icontrol’ ias; i“means ithe iprocess ieffected iby ia icompany’s iboard iof 

idirectors, imanagement iand iother ipersonnel, idesigned ito iprovide ireasonable iassurance iregarding 

ithe iachievement iof ieffectiveness iand iefficiency iof ioperations, ireliability iof ifinancial ireporting, 

iand icompliance iwith iapplicable ilaws iand iregulations”322
 iThis iis ian iimportant iprovision ifor ia 

iborrower isince iBanks ineed ito ihave iadequate iinternal icontrols ito iensure ithey iare iin icompliance iof 
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iapplicable ilaws iand iregulations. iIn ithe iBanking isector isome iof ithe iimportant iregulations irelating 

ito ithe iborrowers iin ithis iresearch ipaper iare ithe iPrudential iGuidelines323
 iand ithe iCRB 

iRegulations.324
 iThe iPrudential iGuidelines iput ithe igovernance imechanisms iin iplace iand ithe iCRB 

iRegulations iput ithose imechanisms ito ithe itest. 

4.2.1 The iPrudential iGuidelines ias ithe iCorporate iGovernance imechanism ifor iBanks iin i i i i 

iKenya. 

From ithe iforegoing, iwe ihave iseen ithat ipublicly ilisted icompanies ihave ito iadhere ito ithe iprinciples iof 

icorporate igovernance ithrough ithe i2015 iCode325and ithat iat ileast itwelve ibanks iare ipublicly ilisted 

iand ithus ibound iby ithis iCode. iThe iCode ibegan ias ia iprivate isector iinitiative iin i1999 iand ithus ithe 

iCode iis ihighly ipersuasive ieven ion inon-publicly ilisted icompanies iand ithus ithe irest iof ithe ibanks. iIt 

imight ibe ithought ithat inon-listed ibanks iwould iescape ithe iapplication iof ithe iprinciples iof igood 

icorporate igovernance, ithis iis inot iso ias ithe iPrudential iGuidelines ibrings ithe iapplication iof ithe 

iprinciples iof igood icorporate igovernance ito iall ilicensed ibanks iin iKenya.326 

The ipurpose iof ithe iGuidelines iis ito iprovide ithe iminimum istandards irequired ifrom ishareholders, 

idirectors, ichief iexecutive iofficers iand imanagement iof ian iinstitution iso ias ito ipromote iproper 

istandards iof iconduct iand isound ibanking ipractices, ias iwell ias iensure ithat ithey iexercise itheir iduties 

iand iresponsibilities iwith iclarity, iassurance iand ieffectiveness.327
 i 

The ifirst iapplication iof ithese iprinciples iis ithrough ithe irequirement iof ifull idisclosures ion ithe 

iproposed idirectors, isignificant ishareholders iand iproposed isenior iofficials.328
 iThe iimportance iof 

ithis icannot ibe igainsaid, isince iit iis ifruitless ito istart ia irogue iinstitution iand ithen itry ito iapply 

iprinciples iof igood icorporate igovernance ilater. 

The isecond iway ithe iCentral iBank iof iKenya ienforces iprinciples iof igood icorporate igovernance iis 

ithrough ithe ispecific iprovisions iof i‘Guideline ion iCorporate iGovernance i(the iGuideline).’329
 iThe 
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iGuideline iapplies ito iall ilicensed iinstitutions iunder ithe iBanking iAct. iThe iGuideline iadopts iwide 

idefinition iof icorporate igovernance ito iinclude irecognized istakeholders. iThe iGuideline icontains 

ifourteen iprinciples iof icorporate igovernance. iAlthough iall ithe iprinciples iare iinter-linked iand 

iimportant, ithis iresearch ishall ihighlight ithe imost irelevant iprinciples ito ithe iresearch, ithe iothers iwill 

ibe imentioned iin ipassing. 

The ifirst iprinciple iis iethical ileadership iand iintegrity.330
 i iThe iboard ishould iprovide ieffective 

ileadership ibased ion ian iethical ifoundation…effective, iresponsible ileadership icharacterized iby ithe 

iethical ivalues iof iresponsibility, iaccountability, ifairness iand itransparency. i iThe isecond iprinciple iis 

ion iresponsibilities iof ishareholders.331
 iThe ithird iprinciple ideals iwith ioverall iresponsibilities iof ithe 

iBoard. iThe iboard ihas ioverall iresponsibility ifor ithe ibank…including…implementation iof ithe 

ibank‘s…corporate igovernance iand icorporate ivalues. iThe iboard iis ialso iresponsible ifor iproviding 

ioversight iof isenior imanagement.332
 iThe ioversight iof isenior imanagement iwho iinclude iheads iof 

idepartments iis ian iimportant irole ifor ithe iBoard ias ithe iday ito iday irisks iof ithe iinstitution istem ifrom 

ithe idirections iand iactions iof ithe isenior imanagers. i 

The ifourth iprinciple iis ion ithe irole iand icompetence iof iBoard imembers.333
 iThis iis ia ivery icrucial 

irequirement ito ithe iprotection iof ithe iconsumers iof ifinancial iservices.334
 i iWhere ithe iBoard iis 

iincompetent iand ithus iunable ito iproperly isupervise imanagement, ithere iis ia ihigh irisk iof 

imalfeasance iin iorder ito iachieve icompany iobjectives, imostly iprofits. iAlthough iit icannot ibe isaid 

ithat ithe iBoards iof iall ibanks iare iincompetent, ithe iemergent isuits iagainst ibanks iby iborrowers igives 

ia ipointer ito ia igreater ineed ifor iBoard icompetence iand ia ihands-on iapproach.335 

The ififth iprinciple iis ion iBoard’s iGovernance ipractices. iThis iprinciple ideals iwith ithe imanner iin 

iwhich ithe iBoard ishould iconduct iitself iand irequires iclear iroles ifor ithe idirectors iand isets iminimum 

iattendance ithreshold. iThe isixth iprinciple iis ion iCorporate iGovernance iin ia igroup istructure. iHere 

ithe iBoard iof ithe iparent icompany iis igiven ithe iresponsibility iof ithe icompanies iwithin ithe igroup. iThe 
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iseventh iprinciple iis ion iSenior iManagement. iThe isenior imanagement ishould iensure ithat ithe ibank’s 

iactivities iare icarried iout ias iper ipolicies iapproved iby ithe iboard. iThe ieighth iprinciple iis ion irisk 

imanagement iframework.336
 i 

The ininth iprinciple iis ion icompliance iwith iapplicable iLaws, iRules, iCodes iand iStandards iboth 

iexternally iand ithe iinstitution‘s iown irules, icodes iand istandards.337
 iOne iof ithe ikey irequirements iof 

ithis iprinciple iis ithat ithe iBoard ishould iensure ithere iis ia icompliance irisk imonitoring iwithin ithe 

iorganization iand ialso ithe idirectors ishould ifamiliarize ithemselves iwith ithese ilaws, irules iand 

iregulations. iThis iis ione iof ithe imain ichallenges ifacing ibanks iwhen iit icomes ito iimplementation. iThe 

idetailed inature iof ithe iCRB iRegulations ihave ifound ibanks ion ithe iwrong iside iof ithe ilaw ias ishown 

iby icases isuch ias iand ipublic iperception ias iwas.338
 i 

The itenth iprinciple iis iabout ithe iinternal icontrol ifunctions. iThe iboard iand isenior imanagement iare 

irequired ito iappreciate ithe iwork iconducted iby iinternal iaudit ifunctions, iexternal iauditors iand 

iinternal icontrol ifunctions.339
 i iThis imeans ithat ithe iaudit ifunctions iwhether iinternal ior iexternal 

ishould ibe igiven idue iregard iand itheir ifindings iused ito iimprove iservice idelivery. iThe irecent icases 

iagainst ithe ibanks iput ito idoubt ithe iefficacy iof iinternal iaudit iwithin ibanks. iIn ithe icase iof iStanley 

iNjogu iKarari it/a iMonaco iEngineering iLimited iv iStandard iChartered iBank iKenya iLimited,340
 ithe 

irespondent ibank icharged iinterest irates iin iexcess iof i9% iper iannum iabove iwhat iwas iagreed. iThis 

ianomaly iwas inot idiscovered iuntil ithe icustomer iraised ia icomplaint. iIn iyet ianother icase, ithe ibank 

ilisted iwith iCRB ia iwrong icustomer iand isimilarly ithis ianomaly iwas inot idiscovered iuntil ithe 

icustomer icomplained iafter ishe iwas idenied ia iloan iin ianother ifinancial iinstitution. iThe ibanks’ 

iinternal imanagement ialso icame iinto isharp ifocus iin ithe icase iof iMwatech iEnterprises iLtd iv 

iEquatorial iCommercial iBank iLtd341
 iwhere ieven iafter irecording ia iconsent iin icourt ito iremove ithe 

idefault ihistory iof ithe iplaintiff ifrom iCRB, ithe idefendant ibank idid inot ido iso ileading ito ithe ifailure iof 

ithe iplaintiff ifrom igetting ia iloan ifrom ianother ifinancial iinstitution iwhich iloan, iwas ito ibe iused ito 
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irepay ithe idefendant’s iloan. i iThese iand imany iother icases ireveal iinternal imanagement iweaknesses 

iat ibanks ithat iare ieither iincompetent ior ioutright iagainst iborrowers ionce iin idistress. iThe iinstances 

ireveal ibanks ithat iare izealous iin ilisting iborrowers ias idefaulters ibut ivery iapathetic iwhen iit icomes ito 

ilifting itheir inames ifrom ithe idefaulters ilist. 

 iThe ieleventh iprinciple iis ion iBoard icompensation iwhile ithe itwelfth iprinciple iis ion igovernance iof 

iinformation itechnology. iThe ithirteenth iprinciple iis ion ithe iBank's iOperational iStructure. iThe iboard 

iand isenior imanagement ishould iknow iand iunderstand ithe ibank’s ioperational istructure iand ithe irisks 

ithat iit iposes. iFinally ibut inot ileast, ithe ifourteenth iprinciple iis ion idisclosure irequirements. iThe 

igovernance iof ithe ibank ishould ibe iadequately itransparent ito iits ishareholders, idepositors, iother 

irelevant istakeholders iand imarket iparticipants. i
342

 i 

In isummary, ithe iabove iprinciples iare ielaborate ion iwhat iinstitutions ishould ido ito ienhance igood 

icorporate igovernance. iGood igovernance iaims iat iincreasing iprofitability iand iefficiency iof 

iorganizations iand itheir ienhanced iability ito icreate iwealth ifor ishareholders, iincreased iemployment 

iopportunities iwith ibetter iterms ifor iworkers iand iincreased ibenefits ito istakeholders. iThe 

itransparency, iaccountability iand iprobity iof iorganizations imake ithem iacceptable ias icaring, 

iresponsible, ihonest iand ilegitimate iwealth icreating iorgans iof isociety.343
 iWithin ithe ifinancial isector 

isuch iprinciples iwhen ifollowed iadequately ihelp imake ibanks iand iother ifinancial iprovides itrue 

iagents iin iachieving iborrowers’ iwelfare iwhile iincreasing ishareholders ivalue. iThis iis icritical iin 

iachieving ione iof ithe ithree imain ipillars iof ithe icountry’s ivision i2030.344 

4.3 iThe iCorporate iGovernance iChallenges 

The irelationship iof ia ibanker ito ihis icustomer iis ione iof icontract.345
 iThis imay ipresuppose ithat ibeing 

icontractual, ithe iparties iare idealing iat i‘arms-length’ ihowever, ithis imay inot ibe ientirely itrue ias istated 

iby iHowells ithat i“Credit iis ia iproduct iabout iwhich iconsumers iare ivery ieasily iconfused. iIt iis ia 
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iproduct iwhich iconsumers ioften iseek iwhen ithey iare iat itheir imost ivulnerable”.346
 iIt ican ibe iargued 

ithat icredit ican icause i“untold ihardships ito iconsumers iwho iare iinduced ito iover-commit ithemselves 

iby iblandishment iof isales ior ipromotional itechniques ior ithe ipressures iof isocial imilieu,..who ifind 

ithat ithey idefault iwhen iunexpected ievents ilike isickness ior iunemployment ioccur”347 

With ithe irecognition ithat iconsumers ineed isome iform iof iprotection, ithe iprinciples iof igood 

icorporate igovernance ibecome ieven imore iimportant. iNotably, ithe iConsumer iProtection iAct iwas 

ithe ione ithat idefined iwho ia iborrower iis348
 ithus ibringing ithe iborrower ito ithe iclear iprotection iof ithe 

ilaw ias ian iimportant istakeholder iin ithe ifinancial isystem. iThere ihave ibeen icases iof ibank ifailures 

ifrom ias iearly ias i1984 iand ito ias irecent ias i2017 iunderscoring ithe iimportance iof ibetter iapplication iof 

ithe iprinciples iof icorporate igovernance iin itheir iwhole ispectrum. iA iresearch iby iMugo349
 ihighlights 

iseveral ifailures iin icorporate igovernance ithat iled ito ithe iclosures iof ithese ibanks ito ithe idetriment iof 

ishareholders iand icustomers. iThese ifailures iwere ihighlighted ias ibut inot ilimited ito; iformation iof 

i‘friendly’ iBoards, iinsider ilending, iimproper ilending ipractices iamong iothers. i
350 

The iCentral iBank iof iKenya ias ia iregulator ihas itried ito iachieve igreater ibenefits ito iborrowers ithrough 

ibroad iregulations isuch ias ithe iPrudential iGuidelines iand iCirculars, iit ihas ialso iled iconcerted iefforts 

iin iconjunction iwith ithe iindustry iplayers isuch ias iKBA ito icome iup iwith iinitiatives isuch ias ithe 

iBanking iCharter, i2019 i(herein ithe iCharter)351
 iwhich ibecame ieffective ion i1st

 iMarch i2019, ibanks 

iand iMFIs iwere igiven iuntil i31st
 iMay i2019 ito isubmit iplans ifor icompliance iwith ithe iCharter. iThe 

ireading iof ithe iCharter ishows iweaknesses ithat ihave ibeen iexperienced iby iborrowers isuch ias ihigh 

iinterest irates ieven iwith ienhanced iCIS iframework iintroduced iwith iCRB iRegulations i2008 iand 

ienhanced ithrough iCRB iregulations i2013 iamong iothers. 

A icloser ilook iat ithe iCharter ireveals ithat ithis iis i i ia ifurther iattempt ito ifoster iprinciples iof igood 

igovernance. iThe iCharter iis ipremised ion ithe ifollowing ifour icentral ipillars ito ithe ibanking iindustry: 
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i. Adoption iof icustomer-centric ibusiness imodels iby ibanks; 

ii. Risk-based icredit ipricing; 

iii. Enhanced itransparency iand iinformation idisclosure; iand 

iv. Enhancing ian iethical iculture iin ibanks-doing ithe iright ithing. 

The iCharter iis ito ibe iread itogether iwith ithe iprovisions iof ithe iBanking iAct, iMicrofinance iAct, 

iRegulations iand iGuidelines, iCredit iReference iBureaus iRegulations, i2013 iand iother iregulations 

iissued iby iCBK ifrom itime ito itime.352
 iCBK iadmits ithat ithe ivarious iinterventions iincluding ithe iCIS 

imechanisms ihave inot iaddressed ithe iconsumers iplight ias ithe iconsumers icontinue ito isuffer ipoor 

icustomer iservice iand ihigh icost iof icredit. iFurther, iit iis iadmitted ithat imeasures isuch ias iintroduction 

iof ithe iKenya iBankers iReference iRate iin i2014 i(herein iKBRR)353which ihad, ias iits isingular 

iobjective ito iensure ithe icost iof icredit iby ibanks iis ieasily ideterminable iby isetting ia ibenchmark icost 

iupon iwhich ibanks iand iMFI iwould iadd itheir icost iso ias ito iarrive iat ithe ieffective irate ithey iwould 

icharge ia iborrower. iThis ialso imeant ithat ia iborrower iwould iquickly ishop iaround iand ieasily 

idetermine ia ibank ithat ioffered icredit iat ithe ilowest icost ion itop iof ithe iKBRR. i iKBRR i iwas ialso imeant 

ito ienable i ibanks i iprice icustomer ion ian iindividual ibasis i iby ijudging ithe irisk iprofile iof ia iprospective 

iborrower ias imaintained iby iCRBs. iThis iwas ithought ito iwork isince ithe iCIS imechanism iwas ialready 

iin ithe imarket ithrough ithe ienhanced iCRB iRegulations, i2013. iFurther, iCBK iand iKBA ilaunched ithe 

i‘Total iCost iof iCredit’ iwebsite iwhich ienables i“consumers ito icompare idifferent ibank iloan icosts 

ibased ion istandardized iparameters iand ia icommon icomputation imodel.”354
 i 

All ithe iabove iefforts ias iacknowledged ihave icome ia ilong iway iin ialleviating ithe iplight iof ia iborrower 

iand ihas iafforded ithe iborrower isome iplatform iwith iwhich ito iengage ilenders. iHowever, ithe 

iprincipled iapproach ito icorporate igovernance iand iweak isupervision iquickly isaw ibanks ifind iways 
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ito icharge iway imore ithan ihad ibeen ianticipated ithus inegating ito ia ilarge iextent ithe istrides imade.355
 

iThis iis iindeed inot inew ias iseen iearlier ibanks iare inotorious ifor ifinding iways ito iget ipast ithe ilaw356
 ior 

iin isuch ia iway ito istarve ithe iborrowers iof icredit.357
 i 

Although ithe iGuidelines iare icouched iin iboth iobligatory iand inon-obligatory iterms ileaving ifinancial 

iinstitutions iwith ichoices ion icompliance, ithe iCharter iis icouched iin imandatory iterms iand istern. iFor 

iexample iit istates: 

“Some iof ithe istructural irigidities ithat iled ito imarket ifailure iand iprompted ithe iinterest irate 

icaps istill iremain. iThe iremoval iof ithe iinterest irate icaps iis icritical ito ideveloping ia imarket-led 

ifinancial isector; ihowever, ithe ibanking isector imust ifully idemonstrate ithat ithey iare 

iresponsible iand idisciplined”358 

These irigidities ihave icontinued ieven iin ithe iadvent iof iserious iefforts iby iCBK iand iKBA. iIronically 

iKBA ihas idefended ithe iobtaining iposition istating ithat isince ithere iis itransparent icosts idisclosure, 

iborrowers iare ifree ito ishop ifor ilowest irate. iWhat iKBA iforgets iis ithat iborrowers imostly iapproach 

ithe ibanks iwhen ithe iborrowers iare iat itheir ipoint iof imost ineed. iThis i icoupled iwith iblitz imarketing359
 

i iand ifurther ithe ireluctance iof ibanks ito ifully idisclose ithe icost iof icredit. iThe ibanks iprominently 

idisplay ithe ilegal irate ias iper iCBK ibut iload iseveral iother icost iwhich iare ieither ipaid iupfront ior ito 

ithird iparties. iThese icosts ieffectively imove ithe iannualized iinterest irate isometimes ias ihigh ias i10% 

ipoints iabove ithe iapproved irate.360
 i 

From ithe iforegoing iit iis iclear ithat ithe i“implementation iof ithe iGuidelines ion icorporate igovernance 

ihas inot ibeen iwithout ichallenges. iIn ifact, ithe iauthor iposits ithat ione iof ithe ichallenges iwould ibe ithe 

icost iof icompliance, ifor iexample ithe iposition iof ichief ifinance iofficer iwould ibe itoo icostly ifor imany 

icompanies ior ithat ithe ipost iis itoo isensitive ito ibe iheld iby ia iqualified iperson iwho idoes inot iunderstand 

ithe icompany iculture.” i
361

 iThese ichallenges iare inot iisolated inor iunique, iin ia istudy ion ione iof ithe 

                                                           
355

 iJuma iVictor, iBusiness iDaily i(Nairobi) i i8th
 iJanuary i2018 ihttps://www.businessdailyafrica.com/news/Bank-

charges-loophole-raises-cost-of-loans-to-19pc/539546-4255160-b43os8/index.html i 
356

 iSupra iNote i58 
357

 iSupra iNote i45 
358

 iSupra iNote i245 ip.2 
359

 iSupra iNote i57 
360

 iSupra iNote i301 
361

 iSupra iNote i310 ip.102 

https://www.businessdailyafrica.com/news/Bank-charges-loophole-raises-cost-of-loans-to-19pc/539546-4255160-b43os8/index.html
https://www.businessdailyafrica.com/news/Bank-charges-loophole-raises-cost-of-loans-to-19pc/539546-4255160-b43os8/index.html


82 

 

ilocal ibanks, iseveral ichallenges ion iimplementation iof icorporate igovernance iwere iidentified, ithese 

iincluded; i ipoor iunderstanding iof ithe icorporate igovernance istrategy iby iemployees, icompeting 

iactivities idiverting iattention, ilack iof inecessary iskills iby iemployees, iinsufficient iallocation iof 

iresources iand iinadequate imonitoring iof iactivities iand iprogress.362
 i 

In ithe iKenyan icontext, iit ican ibe iargued ithat ithrough ithe ivarious ienabling iActs iof iparliament, 

iRegulations iand iGuidelines ias iissued iby iCBK iregarding ithe iCIS imechanism, ithe iduty iof icare iof 

ibank idirectors ihas ibeen iextended ibeyond ithat ito ithe icompany iso ithat ithe iinward ilooking iview iof 

ithe iBoard iis inow ifrowned iupon ijust ilike iother ijurisdictions ifor iexample ithe iUK.363
 iThe iBanking 

iCharter, i2019 iis ian iimportant istep itowards iremoving ithe irigidities ithat ideny iborrowers ithe ibenefits 

iof ithe imeasures iput iby ithe igovernment ithrough iCBK iaimed ibenefitting iborrower iand iconsumers 

iof icredit. 

Generally ilooking iat ithe itotality iof icorporate igovernance ithere iseems ito ibe itension ibetween ifull 

iimplementation iof igood icorporate igovernance iin ithis icase ifull iapplication iof ithe iCIS imechanism 

iand ikeeping ithe iprofits ias ihigh ias ipossible ifor ithe ibanking isector. iIt iappears ithat ithe ibanks ihave 

ialways iwon ithe ibattle ias ithey icontinue ito irake irecord ihigh iprofits ieven iin iinterest irate icap iregime 

ithanks ito ithe iingenious iinventions isuch ias iappraisal ifees.364
 i iIn ifact iit ihas ibeen iposited ithat itheir 

iimplementation ihas ibeen iunenthusiastic iand iwhere iimplemented iit ihas ibeen iout iof inecessity iand 

inot ichoice.365
 iOne iwonders itherefore, ihow icomes ithe ibanks icontinue ito imake irecord iprofits iwhile 

ioperating iin ia islowing ieconomy iand ithe iborrowers istarved iof icredit?366
 i iThe iinescapable 

iconclusion iwould ibe ieither, ithe ibanks iare inot idealing iwith iindividual iborrowers iand iare inow 

idiversifying ito iother iareas isuch ias igovernment isecurities ior ithey ihave idevised iways ito istill imake 

itheir iprofits. iThis iis ian iage iold iproblem ithat iwon’t igo iaway ieasily ias idirectors iare ichasing ifor 

                                                           
362

 iMwongera iP.M, i“The iChallenges iof iThe iImplementation iof iCorporate iGovernance iStrategy iby ithe iOriental 

iCommercial iBank iLimited, iKenya” iA iResearch iproject isubmitted iin ipartial ifulfilment iof ithe irequirement ifor ithe 

iaward iof iMaster iof iBusiness iAdministration iof iThe iUniversity iof iNairobi, iP i40-43 
363

 iDavies, iPaul iL iand iWorthington iSarah, i“Gower iand iDavies’ iPrinciples iof iModern iCompany iLaw,” i9th
 iEdition, 

iSweet i& iMaxwell, i2012 ip.509 
364

 iAlushula iPatrick, iBusiness iDaily i(Nairobi) i5th
 iMarch i2019 ihttps://www.businessdailyafrica.com/news/Banks-

earn-Sh152bn-record-profit-2018/539546-5009688-15ft5ygz/index.html 
365

 iSupra iNote i310 ip.104 
366

 iSupra iNote i364 

https://www.businessdailyafrica.com/news/Banks-earn-Sh152bn-record-profit-2018/539546-5009688-15ft5ygz/index.html
https://www.businessdailyafrica.com/news/Banks-earn-Sh152bn-record-profit-2018/539546-5009688-15ft5ygz/index.html


83 

 

iprofits ifor ithe ishareholders iand iinvestors ias ia iprimary iconcern iand iunless itempered ithey iwill 

icontinue ito ido iso.367 

Macey iand iO'Hara iin itheir iarticle ihave iargued ithat icommercial ibanks ipose iunique icorporate 

igovernance iproblems ifor imanagers iand iregulators, ias iwell ias iinvestors iand idepositors.368
 iThey 

iobserve ithat ithe iintellectual idebate iin icorporate igovernance ihas ifocused ion itwo ivery idifferent 

iissues: iFirst, iwhether icorporate igovernance ishould ifocus iexclusively ion iprotecting ithe iinterests iof 

iequity iclaimants iin ithe icorporation ior iwhether icorporate igovernance ishould iinstead iexpand iits 

ifocus ito ideal iwith iproblems iof iother igroups ilike istakeholders ior inon-stakeholder iconstituencies.369
 

iThis iis ia idebate ithat i“would inot igo iaway isoon”; ihowever ias ithe iprinciples iof igood icorporate 

igovernance igain iprominence iand ias icompanies itransform iinto imultifaceted iorganizations, ithere iis 

ia ifavorable iview itowards irecognition iof iother istakeholders isuch ias iborrowers ias ideserving iduty iof 

icare iby ithe icorporates. 

4.4 iPoor iCorporate iGovernance iand iits iImpact ion iborrowers 

From ithe iforegoing, iit iis iclear ithat idespite iefforts iby iCBK, iCMA iand iother iregulators itowards 

iachieving icredit ibenefits ito ithe iborrowers, ibanks ihave ialways ifound ia iway ito imake igreater iprofits 

iwhile iignoring ithe iplight iof ithe iborrower. iIt iis iarguable iif idisclosure irequirements ifor ithe ibanking 

isector iin iKenya iare iadequately itransparent ito itheir ishareholders, idepositors iand iother istakeholders 

iand imarket iparticipants.370
 iIt ican ibe iargued ithe imarket iparticipants ihere iinclude ithe iborrowers. 

iWhen iRegulations ior iguidelines ihave ibeen iset, ithe iBoard iof idirectors ishould iensure ithe ithey iare 

iimplemented iin isuch ia iway ias ito igive ieffect ito ithe iintended ipurpose iof ithe iregulations. iWhat ihave 

iseen iis ithat ibanks ihave ifrom itime ito itime iinterpreted ithose iregulations iand iguidelines ito ithe 

idetriment iof ithe iborrowers. iThis ican iclearly ibe iseen, isoon iafter ithe iimplementation iof ithe irate icap 

ifor iexample iin i2017, ithe ibanks’ iprofits idipped iever islightly.371
 iThereafter iit ihas ibeen ian iupward 
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itrend ito iwhat ican ibe itermed iastronomical iprofits.372
 iThis iis iwhat iexactly ithe iinterest irate icap iwas 

imeant ito iaddress, ithe iperception iin ithe imarket ithat ibanks iwere inot ipracticing igood icorporate 

igovernance ito ithe idetriment iof ithe iborrowers iand ithus ithere iwas ineed ito ireign iin ion ibanks 

itrajectory ithrough ilegislation isuch ias ithe i2016 iamendment.373
 iThe ipetition ito ireverse ithis iseeming 

iinterference ion ithe iindependence iof iCBK inoted ithat iamong ireasons ithat iled ito ithe ireintroduction 

iof iinterest irate icap iwere; i 

 “a) iHigh iinterest irates ihad iresulted iin ian iincrease iin ithe icosts iof idoing ibusiness iin iKenya. 

 i ib) iWhile iWorld iBank irecommended ithat imarket iforces ishould idetermine iinterest irates, 

ibanks iin iKenya iseemingly ihave iformed icartels iin iorder ito imanipulate ithe irates iand 

ifurther, ithat iCBK ihad ibeen iunable ito ieffectively icontrol ithe ialleged icartels.”374 

This iperception ithat ithe iborrower ineeded iprotection ifrom iexploitative irates iand icartels375
 iis ia iclear 

iindictment ion ithe ifailure iof icorporate igovernance ion ithe ipart iof ithe ifinancial iinstitutions. 

iUnfortunately ifor ithe iborrower, ithe ifailure iof icorporate igovernance ishall ialways ibenefit ithe 

ifinancial iinstitutions ito ithe idetriment iof ithe iborrower. iThis iis iclearly idepicted iby ithe ifact ithat iwhen 

ithe iinterest irate icapping ibecame ieffective, ithe ibanks itightened itheir ilending icriteria ileading ito 

ilocking iout iof ithe imasses iand ithe iSmall iand iMicro-Enterprises i(SMEs)376
 iand iwhen ithey iwere 

idone istarving ithe iborrowers, ithe ibanks ifound inew iloopholes ito icharge ieven imore iinterest irates ias 

idisclosed iby ithe i‘Total iCost iof iCredit’ iwebsite iwhen ione iapplies ithe iannual ipercentage irate i(APR) 

itogether iwith iadditional icosts isuch ias i‘negotiation’ iand i‘appraisal’ ifee ithe inet ieffect iis ian iinterest 

irate iabove ithe ilimit iset iby ilaw.377
 iThis ihas iled ithe ibanks ibank ito itheir irecord iprofits.378

 iThe iKenyan 

iborrower ilike iany iborrower ieverywhere iin ithe iworld iapproaches ifinancial iinstitutions iwhen ithey 

iare iin ineed, ithus ithey iwill ialways ibe iin ithe iweaker ibargaining ipower iand ieasily ilured iby isleek 

iadvertisements ileading ithem ito ioverlook iinsistence ion ibasic irights isuch ias iinformation ion itotal 

icost iof icredit ithat iwould ilead ithem ito imake ibetter ichoices. iThis iis idetrimental ito iborrowers iand 

ibanks ineed ito iexercise ihigh ilevel iof icorporate igovernance iespecially ion iimplementation iof 
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iguidelines iissued iby ithe iregulators ias iregards iconsumer iprotection. iThere iare istill istrong ipositions 

iby ithe iNational iAssembly ithat ithe irate icap ineeds ito istay ias ibanks iare ibehaving ilike icartels iby 

iwithdrawing icredit ito ithe iborrowers ito iforce ithe igovernment ito ireverse ithe iinterest irate icap.379 

The iCentral iBank iof iKenya ihas idone ia ilot iin itrying ito iinstill igood iprinciples iof icorporate 

igovernance iin iorder ito iprotect ithe iborrowers. iUsing iits iregulatory ipowers iCBK ihas iissued ithe 

iPrudential iGuidelines itouching ion igood icorporate igovernance iand iconsumer iprotection, ioverseen 

ithe iintroduction iand iimplementation iof iCIS imechanism, iintroduction iand iimplementation iof ithe 

itotal icost iof icredit iinitiative ithat ienables iborrowers ito icompare icredit ifacilities iand imore irecently 

ithe iBanking iCharter i2019 ithat iis i imandating ibanks ito iimplement irisk ibased icredit iscoring 

itechniques,380
 iuploading ifull icosts iof iall itheir iproducts ion ithe i‘total icost iof icredit’ iwebsite, iasking 

ibanks ito iprovide ifinancial iliteracy ito iborrowers ithat iis idistinct ifrom iadvertisements iamong iothers. 

i
381

 iAll ithese iinitiatives iare iaimed iat iraising ithe ibar ion icorporate igovernance iand iultimately 

ibenefitting ithe iborrower. iIt ican ibe iargued ithat iso ifar ithere iis iturbulence iin ithe isector iand ithe ibenefit 

iof ithe iborrowers iis iyet ito ibe iseen. 

As ican ibe iseen ifrom ithe iforegoing, i icorporate igovernance ichallenges ihave i iresulted iin ithe ibanking 

iand ifinancial isector isuffering ia inegative iimpact ion ithe ipart iof ithe ilenders, ia imore istrict iand 

imandatory iregulations iof ithe iprinciples iof icorporate igovernance, ianxiety iand ilow iincome ias 

ihappened iin i2017 iwhen iprofits ifor imany ibanks idropped.382
 iOn ithe iside iof ithe iborrowers ipoor 

icorporate igovernance ihas iseen ithe ibanks icircumvent ithe ilaw, iregulations iand iguidelines383
 ihence 

icontinuing iexploiting ithe iborrower imeaning ithe ilack iof itransparency iand itransfer iof ibenefits ihave 

inot iimproved ithe iborrowers’ ilife ieven iwith iincreased iregulations.384
 i 
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The ifact ithat ithe ibanking isector iinterest iregime iis iunder igovernment icontrol iin ia ifree imarket 

ieconomy ispeaks ivolumes ion ithe istate iof icorporate igovernance iin ithe ibanking isector. iThe ibanks’ 

iare iviewed ias iexploitative idue ito ihigh iinterest irates ileading ithem ito iearn iastronomical iprofits. iThe 

iBanks ido inot iseem ito islow idown ion itheir iquest ito icharge iabove iset iminimum iinterest irates ileading 

ito ithe igovernment iseeking ito inow iinclude ithe iannual ipercentage irate ithus iensuring ibanks ihave ino 

iroom ito iwriggle iout iof ithe icapping. iAlthough ithe iHigh iCourt ihas isaid ithe iamendments ido inot 

iconform ito ithe iconstitutional ithreshold,385
 i ithe icourt idid igive ia itwelve imonths iperiod ifor 

iparliament ito irealign ithe isame ito ithe iconstitution. iThe ibanks ihave itaken ithis iopportunity ito ionce 

iagain iask ifor irepealing iof ithe iinterest irate icapping ibut ithe iNational iAssembly iseems iadamant ito 

iretain ithe isame iclaiming ithey ineed ito iprotect ithe iborrowers.386
 iAlthough ithe iFinance iAct i2019 

irepealed ithe iinterest irate icapping, ithe iposition iof ithe iNational iAssembly iserves ito ishow ithe 

iindignation ithe iborrowers ihave iagainst ibanks ifailure ito iapply ithe iregulations iand iguidelines iset iby 

iCBK ito ithe ifullest. 

From i2008 iand ionwards, ithe iadvent iof ithe iCIS, ithe iintroduction iof iKBRR iand ithe ipromulgation iof 

ithe iPrudential iGuidelines iamong iother iinitiatives, ithese iwere ithought ito ibring ibenefits ito ithe 

iborrowers, ibut ias ihas ibeen iadmitted iby iCBK, ithe iregulator, ithe ibanks ihave inot iconferred ithe 

iintended ibenefits ito ithe iborrowers.387
 iThe iresult ihas ibeen ithe iintroduction iof idirect igovernment 

iregulation ithrough ithe iNational iAssembly ia ifact ithat ideprives iCBK iof iits iindependent iregulatory 

irole.388
 i iCBK iis inow iattempting ito iconvince ithe iNational iAssembly iand ithe icountry iat ilarge ithat 

ithere iare ienough imechanisms iin iplace iincluding ithe iBanking iCharter i2019 ithat iwould ihelp itame 

ithe iexcesses iand iills iof ithe ibanking isector. iIt inow iremains ito ibe iseen iwhether ithe iNational 

iAssembly iwill iaccept ithese iovertures iand iremove ithe iinterest icapping ilaw. iSubsequently ithe 

iinterest irate icapping ihas ibeen irepealed iby ithe iFinance iAct i2019. iWhat inow iremains ito ibe iseen iis 

iwhether ibanks iwill iexercise igood icorporate igovernance ipractices ias iespoused iin ithe iPrudential 

iGuidelines i2013 iand ithe iBanking iCharter i2019 ito iconfer ithe iCIS ibenefits ito ithe iborrowers iand 

ikeep ithe iwrath iof ithe iNational iAssembly iat ibay. 
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Financial iinnovations ithrough ifintechs ialso ihave iopened ia inew ifrontier ithat ithe ibanks iare iusing ito 

iexploit ithe iborrowers.389
 iThis iwill ino idoubt iattract ithe iscrutiny iof ithe iregulator iand ithe 

igovernment, iIn irecent itimes, iwhen ibanks iconsidered iinterest irate icapping iunprofitable, ithey 

iquickly iadopted ia idifferent ibusiness imodel ileaning itowards imobile ibanking iand iusing ithe isame ias 

ia ichannel ito iadvance icredit ito ithe iborrowers.390
 iThe ithought iis ithat ithis ichannel iwould irender ithe 

imaximum iprofits ito ithe icompanies iwhile isuffering imore ilenient iregulation. iIndeed ibanks isuch ias 

iNIC ihas itouted iitself ias ibeing iable ito ilend ias imuch ias iKshs. i3,000,000/- ithrough iits imobile 

iapplication iLoop.391
 iJust ilike ihad ibeen iposited iearlier,392

 icorporate idirectors iwill iseek ithat iwhich 

iwill ibring imaximum ireturns ifor ithe ishareholders, ithis iis inot ientirely ievil. iWhen iit igets ioverboard 

iforcing ithe igovernment ito iintervene, ithen iit imeans ithere iis iclearly ia ifailure iin ithe icorporate 

iprinciples igoverning ithese iinstitutions. iPerhaps ia iclear iexample iis ithe imobile ilending iwhere 

iinterest irates iare ias ihigh ias i90% iper iannum iwhereas inormal iloans iare ibeing icharged iat i14% iper 

iannum.393Banks iare iclaiming ithat ithey iwould irather ilend ito ithe igovernment iand iinstitutions ithan 

ilend ito iindividual iborrowers iand iSMEs, iyet ithey iturn iaround iand ilend ito ithis ivery isame icadre iat 

iexorbitant irates ithrough ishort iterm imobile ilending394
 iwhen iannualized. i i 

Failure ito iimplement iindividual icredit ipricing iusing ithe irisk ibased iscoring itechniques iin itheir iloan 

iapplication iscreening iprocesses, ithrough ifull iadoption iof ithe iCIS iframework ialready iin iplace ias 

inoted iby iCBK395
 iis ia ifurther idemonstration iof ithe icorporate igovernance ichallenges ibeleaguering 

ithe ibanking isector. iIn ifact, iin ithe iBanking iCharter i2019, iCBK istates ithat iit ishall icarry ion-site 

ichecks iand ido imystery ishopping isurveys iin iorder ito imonitor icompliance.396
 iThis iwouldn’t ibe 

inecessary iexcept iwhere ithere iis ia inoted ifailure. 
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4.5 iAnalysis iof icase ilaw iregarding ibanks’ iactions ion ithe iapplication iof iCIS imechanism. 

The iCentral iBank iof iKenya ias ia iregulator iin ithe ifinancial isector ihas idemonstrated ifrom ithe 

iinitiatives iit ihas iput iin iplace ithat iit itruly iwould ilike ito isee ibanks iself-regulating iand ifollowing 

iproper icorporate igovernance ipractices ithat iwould iyield ibenefits ito ithe iborrowers ias 

istakeholders.397
 iHowever, irepeated ifailure ito ifollow ithese iregulations iand iguidelines iin ia imanner 

ithat iaccrues ibenefits inot ionly ito ithe ifinancial iinstitutions ibut ialso ito ithe iborrowers ihas iresulted iin 

inot ionly ithe iNational iAssembly iseeking ito idirectly iregulate ithe iactions iof ithe ifinancial iinstitutions 

irelating ito ithe iinterest irates ithey iare icharging iborrowers398
 ibut ihas ialso iforced iCBK ito iissue 

icirculars icouched iin imandatory iterms.399
 iNone iother ithan ithe iindependent iregulator, iCBK ihas 

istated ithat ithe ifinancial isector, ia ifully iliberalized isector, iwould iface ichallenges idue ito ithe iNational 

iAssembly’s idirect icontrol ias iit iwould iinfluence iCBKs iMonetary iPolicy iregulation ilatitude.400
 iThis 

iargument iwas ialso iraised i iin ithe iBoniface iOduor’s icase i iagainst iCBK iand iothers iwhere iCBK 

iargued ithat iits iindependence iin iregulating ithe ifinancial isector iwas ibeing iinterfered iwith iby ithe 

iNational iAssembly’s idirect icontrol iof ithe ifinancial isector.401 

The ibanks imust ilook iinward iand iask ithe ione iquestion; ihow idid imatters iget ito iwhere ithe ipeople 

ithrough ithe iNational iAssembly, iare iseeking ito icontrol ia isupposedly ifully iliberalized isector iof ithe 

ieconomy? iIt iis ia iquestion ithat iclearly ishows isomething iis iamiss iin ithe igood icorporate igovernance 

ipractices iof ibanks iin ian ieffort ito icreate idesired ibeneficial ioutcomes ifor iborrowers, ithe ieconomy 

iand ithe ishareholders. iIt iis ithe iargument iof ithis istudy ithat iwhen ibanks iseek ito imore idirectly ilend ito 

ithe igovernment iand ithus istarve ithe iborrowers iit iis ia iof ipoor icorporate igovernance ithat idoes inot 

itake icare iof ithe iother istakeholders.402
 iThe iembrace iof ithe iCIS imechanism iis ilong ioverdue iin ia 

imature ifinancial isector ilike iKenya’s iand ithe iapproach ithrough iPrudential iGuidelines ior 

iregulations ialone imay inot iwork. iBanks ineed ito ido imore iin itheir iinternal iprocesses iin iorder ito igive 
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ifull ieffect ito ithe iCIS imechanism. iFailure iof ibanks imanagement ito ihave irobust iprocesses ithat iare 

iable ito iidentify iand irectify iapplications iof ithe iCIS imechanism ican ionly ilead ito ifrustrations iamong 

iborrowers. iIn ithe icase iof iAlice iNjeri iMaina iv iKenya iCommercial iBank i(KCB),403
 ithe ibank ilisted 

ia icustomer ithrough imistaken iidentity, ibelieving iher ito ibe ianother icustomer iwho ihad idefaulted 

iwith ia isimilar iname. iWhen ithe icustomer iapplied ifor ia iloan iat iher iSacco ishe iwas iinformed ithat ishe 

iwas ilisted iand idenied ithe ifacility. iThe ierroneous ilisting ihad istayed iat iCRB irecords ifor ithree iyears 

iwithout ibeing idiscovered. iThe icourt ifound iKCB iculpable ifor inegligence iand irecklessness iin 

ihandling ithe icustomer idata, iit iwas ialso ifound inot ito ihave iwritten ito ithe icustomer iinforming iher iof 

iher iintended ilisting iin i2012. iSimilarly, iin ithe icase iof iNamalwa iChristine iMasinde i-vs- iNational 

iBank iof iKenya404
 ithe iplaintiff iwas ilisted iwith iCRB iwithout inotification. iShe ionly idiscovered iher 

inegative ilisting iafter iher iloan iapplication iat ianother ibank iwas idenied. iThe icourt ifound ithat ithe 

ibank ihad iacted inegligently iand ifailed ito iobserve iprinciples iof igood ibanking ipractice iin inot 

inotifying ithe icustomer iof ithe iintended iadverse ilisting. iThe icustomer iwas iawarded iKShs. 

i200,000.00 ias idamages. 

Also iin ithe icase iCo-operative iBank iof iKenya iLimited iv iPeter iOchieng405
 ithe iHigh iCourt ifound ithat 

iCooperative ibank, ihad ino ireason ito iforward ithe icustomer’s iname ito ia iCRB. iIn ifact, iin ithe isuit, ithe 

ibank icould inot ieven iproduce ia istatement ito isupport ithat ithe icontention ithat ithe icustomer iwas iin 

iarrears ior iin idefault iat ithe itime iof ilisting. iAlthough ithe icourt isaid ithe isupply iof iborrower icredit 

iinformation ito iCRBs iis iunder iqualified iprivilege, iit iwas ishocking ithat ithe ibank ifailed ito ishow ithat 

ithe icustomer ihad ia inon-performing iloan iat ithe itime iof isending ihis idefault iinformation ito ithe iCRB. 

iThis isuit itook itwo iyears ito iconclude iin ifavour iof ithe iborrower. iIt iis iinstructive ito inote ithat ithe 

ireason ithe icustomer itook ithe icourt iroute iin iresolving ithe iissues ijust ilike itheAlice iNjeri iMaina icase 

iabove,406
 iis ibecause ihe ihad ibeen idenied ia iloan iby iEquity iBank. iThis ishows ithe iborrower i ihad ino 

iprior inotice iof ihis iintended ilisting. iThis iis iclearly ireckless ion ithe ipart iof ithe ibank ias iagainst ithe 

iborrower, idenoting ipoor icorporate igovernance. i“Who iis ithe idirector iof icredit iin ithe ibank? iIs ihe ior 

ishe icarrying iout iqualitative ianalysis iof ithe iprocesses iin iplace ito iensure ino iprejudice ion ithe 
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iborrowers’ ipart ior ihe ior ishe iis ijust iimplementing ithe iregulations imechanically ithus icontributing ito 

ithe ierroneous idata iof iborrowers iheld iat iCRBs?” 

In ithe icase iof iMwatech iEnterprises iLimited iv iEquatorial iCommercial iBank i(ECB)407
 ieven iafter 

iconsent iwas ientered iwith ithe iborrower iand ithe iborrower icomplied ion iits ipart, ithe idefendant ibank 

ifailed ito isend ia inotification ito iCRB ito idelist ithe icustomer ito ienable ithem ilook ifor ifunds ito irepay 

iECB’s iloan. iThe icourt ihad ito igive ithe iparties ianother i45 idays ito ienable ithem inegotiate ifurther ior 

ienter iinto ianother iconsent. iIt iis iclear ifrom ithe iforegoing ithat ithe imatters itouching ion iCRBs iand 

iborrowers iis icausing iconsiderable ihardships ito ithe iborrowers ion ia imacro ilevel ithat iis istarving ithe 

iborrowers iof icredit408
 iand ion iindividual ilevels ibanks iare icontent iwith ithe iapplication iof ithe iCIS 

imechanism iin ia imanner ithat ifavour ithe ibanks ior iin ia ireckless imanner ithereby ihurting iborrowers. 

iBorrowers ihave ito iseek icourt iintervention ifor irelief. iThis iprocedure iis ilength iand icostly iand 

isometimes idoes inot ihelp ithe iborrowers iget ithe ihelp ithey ineed ias iquick ias ithe iborrowers iwould ihad 

ithe ibanks iapplied igood icorporate ipractices ithat igive iregard ito ithe iborrowers ias ipart iof ithe ikey 

istakeholders iin ithe iCIS imechanism. 

It ican ibe iargued ithat ithe iCRB iRegulations, i2013 ithough ithey iwere ithought ito iimprove ion ithe i2008 

iones, ithey ihave ihad ilittle ito ioffer iin iterms iof irelief ito ithe iborrowers. iOne iof ithe iflaws ithat ihas ibeen 

iidentified iwithin ithe iCIS imechanism iwas iin ithe icase iof iGervase iMaina iNdonga iv iAAR iCredit 

iServices iLimited i& ianother.409
 iIn ithis icase ithe icourt ifound ithat ithe isupposed iAlternative idispute 

iresolution i(ADR) imechanism ias ifound iin iregulations i35 iwas inon-binding iand idid inot ioffer iany 

irelief ito ithe iborrower iupon ifinding iof ibreach ion ithe ipart iof ithe ifinancial iinstitution, ithus ithe 

iborrower icannot ibe iforced ito igo ithrough ithis iprocess ias iit idid inot ihave iany iaward iof idamages, 

icosts ior iinterests. iIn ithis icase ithe ifinanciers ilisted ithe icustomer iwith iMetropol iCredit iReference 

iBureau i(Metropol iCRB) iand iupon ifiling isuit ifor iwrongful ilisting, ithe iAAR iand iMetropol isought ito 

iraise ia ipreliminary iobjection ito ithe ieffect ithat ithe iborrower ihad inot iexhausted ithe imechanism 

iexisting iwithin ithe iCIS iplatform. iThe icourt ifound iotherwise istating ithat ithe imechanism iespoused 

iin ithe i2013 iCRB iregulations iwere inot iexhaustive ias ithey iprovided ifor inot ireal iremedy ito ia 

iborrower iwho ihas ibeen iaffected iby ithe iwrongful iapplication iof ithe iCIS imechanism. iThis ikind iof 
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ifinding iwould ihave itriggered ibank-wide ireview iof ithis iCIS imechanism iand iADR imechanism ibut 

iit idid inot. iThis ialso ipoints iout ito ithe inature iof ithe iinward icentric iview ithat ithe ibanks itake. 

To ishow ithe iextent ito iwhich ifinancial iinstitutions iare iwilling ito iuse ithe iCIS imechanism iagainst ithe 

iborrowers, ithe icase iof iErdeman iProperty iLtd iv iCredit iBank iLimited i
410

 iis iinstructive. iIn ithis icase 

ithe iHigh iCourt ifound ithat ithe ithreat ito ilist ithe iborrower iwas iactuated iby imalice iafter ia 

idisagreement ion ithe irelease iof iaward imonies ithe iborrower ihad ireceived ifrom iNairobi iCity iCounty 

iupon iwinning ia isuit iagainst ithe icounty. iThe ibank ihad iwanted ithe iborrower ito iapply ithe imonies 

itowards ia ireduction iof ian ioverdraft ifacility ithat ithe iborrower ihad iwith ithe ibank. iThis iis iin 

idisregard ito ithe iborrower’s ifinancial iarrangements iand icommitments iwithin iitself iand iwith ithird 

iparties iincluding icompletion iof ihouses ibelonging ito iexpectant ihome iowners. iAppropriation iof ithe 

ifunds iin ithe imanner idemanded iby ithe ibank iwould ihave iput ithe iborrower iin ifinancial idifficulty. 

iThe icustomer ihad ito igo ito icourt ito iget ian iorder istopping ithis iarm itwisting iand iuse iof iCRB ilisting 

ias ia i“stick.” iThis iis ia iclear ifailure iof iapplication iof igood icorporate igovernance ipractices iby ithis 

ifinancial iinstitution. iThe idemand ito iapply ithe ifunds ifor ianother ipurpose iother ithan iwhat ithe 

icustomer ihad iplanned iand iusing ithreats ito i“damage” ithe iborrower’s ireputation iby iforwarding iits 

iname ito ia iCRB ishowed ithat ialthough ithe ibank inew ithe iseriousness iof inegatively ilisting ia 

iborrower, iit iwas iwilling ito igo ithat iroute iif iit ihelped iit iachieve iits imeans. 

In ithe icase iof iAmson iNjoka iMwenda i& ianother iv iCFC iStanbic iBank iLimited i& ianother,411
 ithe 

iplaintiff iwas iawarded iKenya iShillings iOne iMillion iagainst iCfC iStanbic ibank i(now iStanbic iBank) 

ifor iwrongful ilisting. iThe ifacts iwere ithat ithe ibank iissued ithe icustomer iwith ia ilisting inotice, ithe 

icustomer irepaid ithe iloan iin ifull, ihowever, ithe ibank iproceeded ito ilist ithe icustomer iwith iCredit 

iReference iBureau iAfrica i(CRB iAfrica-now itrading ias iTransUnion iCRB) ithree imonths iafter ihe 

ihad irepaid ihis iloan iin ifull. iThe icustomer icame ito ilearn iof ithe iwrongful ilisting iafter ihis iapplication 

ifor ia iloan ifacility ihad ibeen ideclined iby ianother ibank. iWhen ithe icustomer ifiled isuit iagainst iboth ithe 

ibank iand iCRB, ithe ibank iinstead iof iadmitting iliability iproceeded ito idefend ithe isuit iwhile iknowing 

ivery iwell iit iwas iculpable, iwhile iCRB iAfrica, iclaimed ithat iits iduty ito ithe icustomer idid inot iexist ias 

iits irole iis ito ireceive iand ishare iborrowers iinformation iwith isubscribers iof ithe iCIS iplatform. iThis 
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igoes ito ishow ithat ibanks iare istill inot iwilling ito iside iwith icustomers iand ithis iis ia iclear ifailure iof 

iproper icorporate igovernance, ithe idirector iof icredit iand ihis iteam iare inot ikeen ion ilistening ito ithe 

icustomer. iThe icustomer ihad ito iwait ifive iyears ibefore ihe icould iget irelief, imeanwhile ihe ihad ifailed 

ito icomplete ia ipurchase ihe ihad istarted. 

These icases idemonstrates ithe imanner iin iwhich ibanks itreat ithe iinformation ithe iborrowers ientrust 

ithem iwith, i ithat iis iin ia icasual imanner, ireckless iand iwithout iregard ito ithe iharm ithat ierroneous iCRB 

iinformation imight ido ito ithe iborrowers.. iWhy iwould ithe ibank iomit isuch ian iimportant istep iin ithe 

iCRB ilisting iprocess? iA icasual iglance iat ithe icustomer’s ihistory iwould ihave ireveal ithat ithe ibank 

iwas iabout ito ilist ia iwrong icustomer, ibut iit iignored ithis iduty. iThe iplaintiff iwas iawarded iKenya 

iShillings iTwo iHundred iThousand ias idamages. iThe itime ibetween ifiling isuit iand idetermination iis 

isurely ian iinconvenience ito ithe iborrower. 

The imedia ihas iwidely ipublicised ithe iissues iaffecting iborrowers iunder ithe iCIS iplatform iand ithis 

ihas i“caught ion” ithe iNational iAssembly. iA ibusiness icolumnist ihas iargued ithat icommercial ibanks 

iare iusing ithe iCIS imechanism ias ia iyes ior ino ichecklist, iso ithat iwhere ithere iis ia iyes, ithe iapplicant iis 

iimmediately idenied icredit. iThis iis ithe iwrong iapplication iof ithe iCIS imechanism, ithat iis, iits iuse ias ia 

ipredictor iis iprobability iof idefault iby ia iborrower ibased ion ihis irecords iaccessible iat iCRBs.412
 

iFurther, ithe inon-notification iof iintention ito iadversely ilist iborrowers iwith iCRBs ialso irampant ias 

ievidenced iby icase ilaw.413
 i iThe iCBK igovernor ihas inoted ithat ithe iuse iof icredit iscoring iin ipricing iis 

iminimal iand ithe icredit iscoring iis iused iprimarily ito iadversely iselect iborrowers ito ideny icredit. iHe 

ihas inow ithrough ithe iBanking iCharter i2019 isought ito icarry iout iphysical isite ivisits ito ienforce 

iindividual icredit iscoring ifor ieach iapplicant.414 

Due ito ithe iunreliability iof ithe idata iheld iat ithe iCRBs iunder ithe iCIS imechanism iand ifailure iby 

ifinancial iinstitutions ito iaccurately ireport iborrowers’ iinformation, isome ifirms ihave idecided ito 

iadvance icredit ito iborrowers iwhether ithey iare ilisted iat ithe iCRBs ior inot.415
 iWhile isome ilegislators 
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iwant ithe iCIS imechanism ito ibe iabolished ialtogether.416
 iWhereas ithe iregulator, iCBK, ihas itried iall 

ithe itricks iin ithe ibook iincluding ienhancing ipenalties ifor ibreach iof iits iregulations ion iCRBs,417
 ithe 

itrue ifocus ishould ilie ielsewhere. iThe ibuck ishould istop iat ithe icorporate igovernance iwithin ithe 

ibanks’ idoor isteps. 

 i4.6 iConclusion 

The iresearch iquestion ithat ithis ichapter isought ito ianswer iwas iwhether ithere iwere icorporate 

ichallenges iwhen iit icomes ito ithe iapplication iof ithe iCIS imechanism iand iif iso, iwhether ithe isame ihas 

ihad inegative iimpact ion ithe iborrowers. iFrom ithe iforegoing, iit iis iclear ithat ibanks ihave icorporate 

igovernance ichallenges iwhen iit icomes ito ithe iapplication iof ithe iCIS imechanism. iThe iPrudential 

iGuidelines iexpect ibanks ito ihave irobust iinternal imanagement ithat iis iable ito irise ito ithe ichallenges 

iposed iby ithe iCIS. iWhat iis iclear iis ithat ithe ibanks iare iafter ithe i‘bottom iline’ iand iadministrative 

iactions ilike iCIS iapplication iand iimplementation icomes isecond. iThis ihas iseen ibanks iuse ithe iCIS 

imechanism ias itools ito inot iappraise icustomers irisk iprofiles ibut itools ito ideny icustomers iloans. 

iWhere idisputes ihave iarisen ithe ibanks ihave ibeen islow iand iunenthusiastic iin ifinding isolutions. iThis 

ihas iforced iborrowers ito iseek irecourse ithrough ithe icourts icausing ithem ito iendure ilong iwaits ibefore 

itheir idisputes iare iresolved iby ithe icourts. iThis ihas iled ito idamaged iborrowers’ ifinancial ireputations 

iand isometimes idenial iof icredit iat ithe ihands iof ibanks. iIn ia iproperly iworking ibank imanagement iit iis 

inot ipossible ithat ian ierroneous icustomer idata ican ibe iheld ifor imore ithan ithree iyears iyet ithere iexists 

imechanisms ito isubmit iCRB idata ion ia imonthly ibasis. 

To iconclude, ipoor icorporate igovernance iin ithe ibanking isector iis ialso idepicted iduring ithe iinterest 

irate icapping iregime iwhere iunjustifiably ithe ibanks idenied icredit i(starvation iof icredit) ito ia isegment 

iof ithe iborrowers iand iwhere ithe ibanks ilent imoney, ithey icharged ieven ihigher iinterest irates ithrough 

iexploitation iof ilegal iloopholes ito iintroduce icharges isuch ias i“appraisal ifees” iwhich icharges ihad ithe 

ieffect iof itaking ithe iannual iinterest irates icharged ihigher ithan ithe imaximum iallowed. iFurther 

iMobile ilending iwhich iis itouted ias ienhancing ifinancial iinclusion, ithough ipartly itrue ihas ialso iseen 

                                                           
416

 iMatara iEric, iDaily iNation i(Nairobi) i23rd
 iMay i2019 i ihttps://www.nation.co.ke/business/MP-now-wants-credit-

bureau-law-abolished/996-5129016-649b1xz/index.html i 
417

 iNgugi iBrian, iBusiness iDaily i(Nairobi) i1st
 iMay i2017 i ihttps://www.businessdailyafrica.com/markets/news/Banks-

warned-inaccurate-borrowers-data/3815534-3910130-qr5t7g/index.html i 

https://www.nation.co.ke/business/MP-now-wants-credit-bureau-law-abolished/996-5129016-649b1xz/index.html
https://www.nation.co.ke/business/MP-now-wants-credit-bureau-law-abolished/996-5129016-649b1xz/index.html
https://www.businessdailyafrica.com/markets/news/Banks-warned-inaccurate-borrowers-data/3815534-3910130-qr5t7g/index.html
https://www.businessdailyafrica.com/markets/news/Banks-warned-inaccurate-borrowers-data/3815534-3910130-qr5t7g/index.html


94 

 

iborrowers isuffering ihigh iinterest irates ion imobile iloans, ias ihigh iinterest ias i90% iper iannum.418
 iThis 

iis ino idoubt ia ihigh iburden ion ithe iborrowers, imaking ithese iloans inot ionly iunaffordable ibut ialso ia 

icostly ilending ileading ito iimpoverishing ithe iborrowers. 

The iborrowers ihave ibeen iforced ito iseek icourt iinterventions ito iprotect ithemselves iagainst ithe ibanks 

imalpractice iregarding ithe iCIS imechanism, ialthough ithe ibanks iand iCRBs idig iin, iin isuch isuits, imost 

ihave igone ithe icustomers’ iway iclearly ishowing ithat ithere iis ia iproblem.419
 iThe iimpact ion ithe 

iborrowers iis ithat iultimately ithe icost iof ithe iloan ibecomes iexpensive iwhen ilooked iat iin itotality iof 

iloan icosts, ilitigation icosts, itime iforegone iand ithe iloss iof iintended ibenefits ifrom ithe iborrowing. iThe 

ifailure ito iaddress ithe ichallenges iin ithe iCIS imechanism, ias iseen iin iChapter ithree iand ifour, iis ia 

icorporate igovernance ichallenge iwhich ihas inegatively iimpacted ion iborrowers. 

It iis ialso inow iclear ithat ithe ibanks iand iother istakeholders ineed ito imove iand iensure ithat ithe iADR 

imechanisms iwithin ithe iCRB iRegulations i2013 iis iproperly istructured iin iorder ito icater ifor idisputes 

ithat imay ibe ireferred ito ithe iprocesses itherein. i iThis iis ibecause ithere iare irecent iauthorities420
 ithat 

itend ito isuggest ithat ithe iremedies iavailable itherein iare inot isufficient ia ideparture ifrom ithe idecision 

iin iKennedy iOdhiambo iNyagudi iv iCentral iBank iOf iKenya i& i3 iOthers421
 iwhere ithe icourt itook ithe 

iview ithat ithe iremedies ias icontained iin ithe iCRB iRegulations i2013 iwere isufficient iand ithe iplaintiff 

ihad inot iexhausted ithe isame. 

The iborrowers ihave isuffered iand icontinue ito isuffer ia icredit istarvation,422
 isubmission iof iinaccurate 

iinformation ito iCRBs iby ibanks iand iwhen ichallenged ithe ibanks itry ito ihide ibehind ithe iregulations. 

iThe iborrowers ialso iare iforced ito iseek icourt’s iintervention ito iprotect ithemselves iagainst ibanks iand 

iCRBs; ithis iis ioften ia ilong iwait ifor ijustice ias ithese icases itake iupwards ito itwo iyear ito iconclude ithese 

ileads ito ifailure ito iconclude ibusiness itransactions423
 iamong iother iundesirable iconsequences. 

iPerhaps ithe icase iof iErdeman iProperty iLtd iv iCredit iBank iLimited424
 ishould iserve ias ian iexample iof 

ithe iattitude iwith iwhich ithe icommercial ibanks iview ithe iCIS imechanism, iprecisely ias ia itool ito 
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ithreaten iand ito ibe iapplied iwhimsically. iCBK’s icontinued ipush ifor ia ifair iplaying ifield ibetween ithe 

ibanks iand ithe iborrowers425
 ithat iis, irestating ithe iPrudential iGuidelines iin imandatory iterms iwith 

ithreats iof ionsite iinspections426
 iwill iinevitably ilead ito ihigher icosts iof icompliance iand ifurther ipush 

ibanks ito ishun ilending ito ithis isegment. iThis iis ia ifurther inegative ioutcome ifor ithe iconsumers. iThe 

idirectors iof icredit ior iheads iof iconsumer ilending ior iwhatever itheir idesignation, ipersons icharged 

iwith ileading ithe ilending iarm iof ithe ibank ishould ibe ias iof inecessity iundergo itraining ion iCIS iand ia 

iform iof icertification igranted. iThis iwill ibe ia idirect iway iof iensuring ibank iboards iare iaware iof ithis 

iimportant imechanism iin ithe ifinancial isector. 
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CHAPTER iFIVE 

SUMMARY, iCONCLUSIONS iAND iRECOMMENDATIONS 

5.0 iIntroduction 

This istudy isought ito iexamine ithe iinterplay ibetween ithe icorporate igovernance iin ithe iKenyan 

ibanking isector iand ithe icredit iinformation isharing imechanism iand iits iimpact ion iborrowers iwho iare 

ithe ibanking isector’s ikey istakeholders. iThe istudy imore ispecifically isought ito iexamine iwhether ithe 

iadvent iof ithe iCIS imechanism, ithe iregulatory, istatutory ior ilegal iinterventions iin ithat iregard iin ithe 

ibanking isector ihave ibenefited ithe ikey istakeholders iin ibanking isector ithat iis ithe iborrowers, iand iif 

inot ianalyze ithe ichallenges irelating ito ifailure iin icorporate igovernance ithat imay ihave iled ito ithis 

istatus iand isuggested iinterventions ithat ican ibe iundertaken. iThe istudy isought ito i‘unearth’ icorporate 

igovernance ipractices ifrom ithe ilaw, iregulations, icirculars, iand icase ilaw. i 

The istudy’s iboundary iof iinvestigation iis ithe ifinancial isector iwhich iincludes ibanking isub-sector, 

iMicro iFinance isub-sector iand ithe iSacco isub-sector. iThese isubsectors iare iregulated iby idiverse ilaws 

iand iregulations.427
 iAs ithe ifinancial iservices iexpand iand ibecome imore iinstantaneous, idecisions 

ihave ito ibe imade iquickly iwhether ito ilend ior inot iand ithis icalls ifor ithe ibanks ito ihave imore ithan ijust 

iwhat ithe iclient ipresents ias ihis ibanking ihistory. iThere ineeds ito ibe iless iinformation iasymmetry iin 

ithe imarket isince ilenders iprice iperceived irisk ihigher iwhere ithe iinformation iis iscanty.428
 iThus ithe 

imore ithe iinformation iavailable ithe imore itrue ithe ipricing iof ithe irisk. 

The istudy ihypothesized ithat iKenyan iborrowers ias ikey istakeholders iin ithe ifinancial isectors, ihave 

inot ibenefitted ifrom ithe iCIS imechanism iand istill icontinue ito isuffer ihigh iinterest irates iyet ithey ihave 

isubmitted itheir icredit ihistory iand iinformation ithat ishould ihelp iin idifferentiating igood ipayers ifrom 

idefaulters. iThis imay ibe iattributed ito ipoor icorporate igovernance iin ibanks iand ithe ifinancial isector iin 

igeneral. 

The istudy iexamined iseveral ilaws, iregulations, icase ilaw, iCBK icirculars, ijournal ireports, ireports 

itheses iand imedia ireports ito icome iup iwith iits iconclusions iand irecommendations. iThe iuse iof ithis 
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imethod iwas isuitable ibecause iCIS ihas ibeen iaround ifor ifew iyears iand ithe iliterature iavailable 

iespecially ilocally iis ifrom ithe ilaws, icourts, ijournals, itheses iand imedia ireports. 

5.1 iSummary 

Chapter ione iintroduced ithe itopic iand iset iout ithe iconceptual ibackground. iIt ialso ireviewed iextensive 

iliterature ion ithe itopic. iIt iwas iclear ithat ieven ithough ithere iwas ia ilot iof iliterature ion ithe ibenefits iof 

ithe iCIS imechanism, ithe iinvestigations iwore ithe ilenses iof ithe ibanks iand idid inot ihave ia ilook iat ithe 

iview ipoint iof ithe iborrowers. iThus ithis iset ithe istage ifor ithis istudy. 

Chapter iTwo idelved iinto ithe iregulatory iframework iof ithe ifinancial isector. iIt iwas ifound ithat ithere 

iare imany ilegislations idealing iwith ithe ifinancial isector. iThese iincluded ithe iMicro iFinance isector, 

iSacco isector iand imore irecently ithe idigital imobile ilending. iOther iperipheral ibut iimportant 

ilegislation idealt iwith iretirement ibenefits, iinsurance iamong iothers. iThere iwas ian iattempt ito ibring 

ifinancial isector iregulation iunder ione iregulatory iauthority ibut ithis ihas ibeen ishelved ifor ithe itime 

ibeing. iBanks iare ialso imeant ito iadhere ito iother ilegislations ilike ithe iCompanies iAct iand ithe iCapital 

iMarkets iAct iwhen ithey iare ilisted iat ithe iNairobi iStock iExchange i(NSE). iIt iwas iconcluded ithat 

iCBK iis ithe imain iregulator iof ithe ifinancial isector iand ithat iregulation iof ithe ifinancial isector iis 

iimportant ito iensure ia ilevel iplaying ifield iand ifor iensuring igood icorporate igovernance iis ipracticed. 

iHowever idirect iregulation iby ithe iNational iAssembly ifor iexample iin isetting ithe iinterest irate ispread 

iis ito ibe iavoided, ihowever ithis iwas iseen ias ia ireaction ito iimperfect icorporate igovernance ipractices 

iby ithe isector. 

Chapter ithree iinvestigated ithe iadvent iof ithe iCIS iframework iin iKenya itracing iits ihistory ito i2008 ito 

idate. iFrom ithere, ithere ihave ibeen ivarious iamendments iand imodifications ito ithe iCIS iframework ito 

imake iit imore iresponsive ito ithe ineeds iof ikey istakeholders ithat iis ithe iborrowers. iHowever, iit iwas 

ifound ithat, ithere iis igenerally ilow iregard ifor ithe iCIS imechanism ieven iamong iborrowers iand ithis 

icould ibe itraced ito iits iadvent,429
 iwhere ionly inegative iinformation iwas ishared iand iused iby ibanks 

iagainst iborrowers. iThus ithe iCIS iframework’s ifooting iwas inever ianchored ias ia ipartnership 

ibetween ithe iborrowers iand ithe ibanks. iInstead iit ifocused ion ithe iphilosophical imindset iof iprotecting 

ithe ibanks iand iinvestors iagainst ithe iborrowers. iThe iother iweakness iof ithe iCIS imechanism iis ithe 
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ifact ithat iit iis ipushed iby ilegislation ibut ithe iimplementation ion ithe iground iis idone iby ivoluntary 

iorganizations ifor iexample iTatua iCenter iand iother iexternal ibodies ithat ihave istrong iaffiliations ito 

ithe ibanks ithrough iKBA.430
 iThis ibias iobviously idiminishes ithe iinterests iof ithe iborrowers iand 

iresponsibilities ithat imay inegatively iimpact ithe ibanks iare inot igiven iprominence ior ithought ithrough 

ian iexample iis ithe iADR imechanism iwhich ihas ino icompensation ito ithe iborrowers iwho imight ibe 

iharmed iby ithe iapplication iof ithe iCIS imechanism.431
 iIt iwas iconcluded ithat iother iconsumer 

iprotection igroups ifor iexample iCOFEC iand iConsumer iProtection iAdvisory iAuthority ineed ito ihave 

ia isay iin ithe idevelopment iand iapplication iof ithe iCIS iframework iin iorder ito ibalance ithe iscales 

ibetween ithe ilenders iand ithe iborrowers. 

Chapter ifour ilooked iat icorporate igovernance ipractices iby ibanks ias iregards ithe iCIS imechanism iand 

ithe ieffect ion ithe iborrowers. iTo iinvestigate ithis, ithe ichapter irelied ion ithe iprinciples iof icorporate 

igovernance igenerally iand imore ispecifically ias ilaid idown iby ithe iPrudential iGuidelines. iIt iwas 

ifound ithat ithe itop itwenty ibanks iare ilisted iat ithe iNairobi iStock iExchange iand ias isuch ithey iare 

isubject ito ithe idisclosure irules iset iby ithe iPrudential iGuidelines iand iCMA iRegulations.432
 iCase ilaw 

iwas ialso ianalyzed iand ithe iinevitable iconclusion iwas ithat ias irelates ito iCIS imechanism, ibanks ineed 

ito iimprove ion icorporate igovernance iin iorder ito iensure ithe ibenefits iof iCIS iflow ito itheir ikey 

istakeholders iwho iare ithe iborrowers. iThe irise iin ilitigation433
 iregarding iCIS imechanism iindicated 

ithat isomething iis inot iright, iCBK ihas icome iout istrongly ithrough ithe iBanking iCharter i2019434
 ito itry 

iand ienforce iwhat iwould iideally ibe idone ivoluntarily ishould ibank iboards’ iwish ito ihave iwin-win 

ioutcomes iwith itheir istakeholders. iThe ichapter iconcluded iwith ia iview ithat ibanks ishould iin itheir 

iannual ireports iindicate ihow imany icases ithey ihad ias ia iresult iof ithe iCIS imechanism iand ialso ihow 

ithey ihave iimplemented ithe iCIS imechanism iwithin ithe iorganization ito iensure ia istable iorganization 

ithat iminds iits istakeholders. iIt iconcludes ithat idirectors iof icredit ior iHead iof iconsumer ibanking ibe 

itrained ion ithe iCIS imechanism 

5.2 iFindings 
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The iresearch iproceeded ion ithree imain ihypotheses; ione ithat ithe ikey istakeholders iin ithe ifinancial 

isector, ithe iordinary i iborrowers ihave inot iand imay inot ibenefit ifrom ithe icurrent ilegal iand iregulatory 

iregime ispecifically ithe iCredit iInformation iSharing(CIS) iframework, iand itwo ithat ithe ichallenges 

ifaced iby iborrowers ifrom ienjoying ithe iintended ibenefits iof ithe iCIS imechanism iis ias ia iresult iof ipoor 

icorporate igovernance iby ibanks ithat ifocus iinwardly ias iopposed ito iembracing ithe iborrowers ias iwell 

ifor ia imutually ibeneficial irelationship iand ithird ithat ionce ithese ichallenges iof ilack iof ibenefits iunder 

ithe iCIS imechanism iby iborrowers iis iaddressed, ithe iborrowers iand ithe ifinancial isector ias ia iwhole 

iwould igreatly ibenefit. i i i i 

To itest ithe ihypotheses ithe istudy isought ito ianswer ifour iquestions ione, iwhat iis ithe iregulatory iregime 

igoverning ithe ifinancial isector iand ispecifically ithe ibanking isector iin iKenya? iTwo, iis ithe icorporate 

igovernance ipractice iin ithe ibanking isector iadequate ito ioffer iborrowers ias ikey istakeholders 

iintended ibenefits iof ithe iCIS imechanism? iThree, ican ithe iCIS imechanism ibe iutilized ito inot ionly 

iimprove ithe iperformance iof ithe icredit imarket ibut ialso ibenefit iborrowers? iAnd ilastly, iwhat iare ithe 

ipossible iinterventions, iif iany, iare inecessary ito iachieve ithe ibenefits iof ithe iCIS imechanism ifor ithe 

iborrowers? iThe iresearch iquestions ihave ibeen ianswered ias ifollows. 

On iwhether iregulatory iregime igoverning ithe ifinancial isector, iChapter iTwo idealt iextensively ithis 

iquestion iand ifound iout ithat ithere iare iseveral ilaws, iregulations, iguidelines iand icirculars iin iplace. 

iThere iis istill idevelopment iin ithis iarea iwith imany iamendments iexpected iin iterms iof ilaws iand 

iregulations.435 

To idebunk ithe iissue iof icorporate igovernance iand iits ieffect ion iborrowers, ithe istudy ilooked iat 

ilegislations ifor iexample iBanking iAct,436
 ithe iCRB iRegulations, iPrudential iGuidelines, iCBK 

icirculars, icase ilaw, iand iamong iothers. iFrom ithe ianalysis, ithe ibanks ihave ito ido imore ito iincorporate 

ithe iCIS imechanism iin itheir ilending idecisions; ithey ishould inot iwait ifor iCBK ito iissue icirculars iand 

imandatory idirections isuch ias ithe iBanking iCharter.437
 iCase ilaw ialso ianswered ithe iquestion iin ithe 

inegative ithrough iits ivarious ipronunciations ifor iexample ithe iEderman icase iwhere ithe icourt ifound 

ithat ithe iapplication iof ithe iCRB iwas imalicious.438
 iThe ifact ithat ia icorporate iorganization ican ibe 
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ifound ito ibe imalicious ipoints ito iits icorporate ipractices. iThe ifact ithat ithe iNational iAssembly isaw iit 

ifit ito idirectly iregulate ithe iinterest ispread iin ithe ipricing iof icredit ifacilities iis ia iclear iindictment ithat 

ibanks ihave inot ipassed ion ithe ibenefit iof ithe iCIS imechanism iand ithis ispeaks idirectly ito ithe 

icorporate igovernance iwhere iagency ileadership itakes iprecedence iover istakeholders iinterests iin ian 

iunprecedented imanner. i iThe iquestion ito ibe iasked ihere iis iwhat iare ithe idirectors iof icredit iand 

iconsumer ilending idoing ito igive ieffect ito ithe iCIS imechanism? iThe ianswer ican ibe iemphatically 

isaid ito ibe inothing iat ibest iunless icajoled iby iCBK ior iit ifavors ithe ishareholders. 

On iwhether ithe iCIS imechanism ican ibe iimproved ito igive imore ibenefits ito ithe iborrowers, ithis 

iquestion iwas ianswered iin ithe iaffirmative. iIt iis iclear ithat ithe iCIS imechanism iis ijust icatching ion iin 

iKenya. iIt ineeds isupport iof imany iother isectors ifor iexample iservice iindustry, iutility iproviders iand 

imany iothers iin iorder ito itruly ihave ian iall-round iview iof ithe iborrowers. iThere iare iefforts iongoing 

ifor iexample ito iinclude icross iborder ilisting439
 iand ieventually ieven iinternational ilisting. iThus ithere 

iis ia ilot iof iroom ifor iimprovement. 

Finally, ion ithe ipossible iinterventions iif iany, ithat iwould ilead ito ithe iincrease iin ibenefits ito ithe 

iborrowers. iThe istudy ifound ithat ithere iare ilots iof iinterventions ithat iwould ibe ineeded. iFor iexample 

iregulations ineed iamendment ito iobligate ibanks ito ioffer isome iform iof itoken icompensation iunder 

ithe iADR iframework. iAs iit istands, ithere iis ino iobligation ito iuse ithis iroute ito iresolve idisputes iand 

ieven iwhere ithis iis irequired, ithere iare ino iremedies ifor iborrowers iunder ithe iADR iframework. iThis 

imakes iit ia imock iexercise ifor ithe iborrowers. iThere iis ialso ineed ifor iamendment iof ithe iADR 

iframework iso ithat iit icalls ifor icreation iof ia idispute iresolution itribunal ithat iincorporates iconsumer 

iprotection ibodies ifor iexample iCOFEK iand iConsumer iProtection iAdvisory iCommittee. iThis 

iwould ibe imore irepresentative iand ibe imore irobust ithan ithe icurrent istructure iwhere ia ivoluntary 

iinstitution ilike iTatua iCenter iis iworking iamorphously ion idonor ifunding ithus iputting iits ioperations 

iand isustenance iin iquestion. iFurther ifinancial iservice iproviders ishould ibe iobligated ias ipart iof 

icorporate igovernance ipractice ito idisclose iin itheir iannual ireports, icases ifiled, iresolved ior ipending 

iagainst ithe ibanks. iAlso, ithey ishould ibe iobligated iin itheir ilending idecisions idisclose ihow ithey ihave 

iapplied ithe iborrower’s iCRB iscore iin ifactoring iin ithe iapplicable iinterest irate. 
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5.3 iRecommendations 

5.3.1 iShort iterm irecommendation 

5.3.2 iCBK iCirculars 

The imain ipurpose iof ithe iCIS iKenya iis ito ibring icredit iproviders itogether iand ienabling ithem ito ishare 

iborrowers ifinancial iinformation isafely. iThe iuse iof ithe iword i‘safely’ ihere imeans ithe iinstitutions 

ican ishare icustomer ifinancial itransactions idata ihistory iwithout ibreaching icustomer ibanker 

iconfidentiality iwhich iis iimplied iin ia icontract ibetween ia ibanker iand ia icustomer. i
440

 i 

The iresearch irecommends ithat ias ishort iterm imeasure, iCBK ito iissue icirculars ito iaddress ithe 

ishortcomings inoted iin ithe iCIS iframework ifor iexample ithe iADR imechanism, iCBK ishould iask 

ibanks ito igive imonthly ireports iof ithe idisputes ithey ihave iand iresolved iunder ithe iADR imechanism. 

iThis iwill ihelp idraw ibanks ito ithis imeans iof idispute iresolution ithus ireducing iborrowers’ ipain iat ithe 

icourts. 

CBK ishould iissue ia icircular iasking ibanks ito idisclose ito iborrowers ihow ithey ihave iapplied ithe 

iborrowers’ icredit iscores iin icoming iup iwith ithe iinterest irate ispread ithey ihave icharged ia iborrower. 

iThis iwill icomplement ithe itotal icost iof icredit iinitiative icurrently iin iplace. iThis irecommendation 

iwill ialso igive iborrowers iand iopportunity ito idispute ithe iapplication, iseek irectification iof itheir 

iinformation iand ithus iwhen ithey ifinally itake ithe icredit; ithey ihave ia ifull ibuy-in iand ihence iimproved 

ichances iof irepaying ithe ifacility. 

5.4 iMedium iterm irecommendations 

5.4.1 iTraining iof ibanks’ istaff ion iCIS imechanism. 

From ithe iforegoing idiscussion, ithe istudy irecommends ithat iCBK iand iKBA iand iother istakeholders 

isuch ias iCOFEK, iTatua iCentre iamong iothers iundertake icome iup iwith ia iCIS itraining imodule ifor 

ibank idirectors iin icharge iof iconsumer ilending iand iundertake ito itrain iall ibank istaff idealing iwith 

iconsumer ilending ifrom ithe imanagement ilevel ito ithe iordinary istaff ion ithe iimportance ithe iCIS 

imechanism iand ithe ipotential iimpact iit ican ihave ion ithe iborrower iand ithe ibanks. iCBK ishould ialso 
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ioutline imeasures ithat ishould ibe itaken iagainst ispecific imanagers iwho ibear ithe imost iresponsibility 

ifor ithe iapplication iof ithe iCIS imechanism. i i 

 i5.5 iLong iterm irecommendations 

5.5.1 iLegislation i 

CBK ishould iembark ion irevamping ithe iADR imechanism iwithin ithe iCIS iframework iby iinviting iall 

istakeholders ithat iis ibanks, iCRBs, iconsumer iprotection ibodies, iand ivoluntary iorganizations ito 

icome iup iwith ia iclear idispute iresolution imechanism. iThis imay iinvolve iformation iof inon-partisan 

iCIS iDispute iResolution iTribunal ithat ishall iadjudicate iCIS irelated idisputes, iits iawards ior ifinding 

ibe ienforceable iin icourt iin ia isimilar ifashion ias ithe iarbitration iawards. 

CBK ishould iseek ito ienrich ithe idata iavailable iat iCRBs iby iincorporating ia iwider inetwork iof 

iinformation iproviders ibeyond ithe icurrent itraditional iproviders. iThe iadditional iinformation 

iproviders ishould ibe isocial iplatforms, imobile ilenders, iconvenience istores ithat ioffer icredit ifacilities 

ifor iexample i‘lay-by ipurchases’ iin isupermarkets. iThis iwill ifurther ireduce ithe iinformation 

iasymmetry iin ithe ifinancial iservices isector. 

CBK ishould irevise ithe iPrudential iGuideline ion icorporate igovernance ito irequire ithat ithe idirectors 

iof icredit ior iheads iof iconsumer ilending iin ibanks, imicro ifinance iinstitutions iand iSACCOs ibe itrained 

ion iCIS imechanism iand ia iform iof icertification iissued. i 

Further, iCBK ishould iwork iclosely iwith iCMA ito irequire iinclusion iof iadditional idisclosure iitems iin 

ithe ibanks, iMFIs iand iSACCOs iannual ireturns iis ithe inumber iof iCIS icases ihandled, iresolved ior 

ipending iand ihow iCIS ihas ibeen iimplemented iwithin ithe iinstitutions. i i 

 

5.6 iConclusion 

The iKenyan ibanking isector ihas iundergone itremendous ichallenges iin ithe irecent ipast. iMost iof ithese 

ichallenges ihave imainly iaffected ibank icustomers ior istakeholders iin ithe ibroader isense. iThere iare 

inow iseveral ilegislations iregulating ithe ifinancial isector. iThe istudy ifirmly iconcerned iitself ion 

iwhether ithere iare ibenefits iaccruing ito ithe iborrowers ifrom ithese ilegislations isince ithe iborrowers 

iare ikey istakeholders iin ithe ifinancial isector. 
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The istudy iconcludes ithat ithere iare istill iinadequacies iin ithe ilegislations iand ialso iin icorporate 

igovernance iwithin ibanks ithus ioccasioning ilittle ior ino iintended ibenefits iunder ithe iCIS imechanism. 

iThe iinadequacies ican ibe iaddressed iin ithe iinterim iusing iCBK’s isupervisory ipowers iunder ithe 

iBanking iAct ithrough icirculars iand iin ithe ilong iterm ithrough ilegislative iamendments ithat iseek ito 

ifirmly ientrench ithe iculture iof iCIS imechanism iin ithe ifinancial isector. 

 

5.7 iFurther iAreas iof iResearch 

The istudy irecommends ia icomparative istudy ibe idone ibetween ithe icurrent iobtaining iCIS 

imechanism, iits iapplication iand iother ijurisdictions. iThis iwill ihelp ienrich ithe ilegislation icurrently iin 

iplace, iimport igood ipractices iand iimprove ithe ibenefits ithe iborrowers iderive ifrom ithe iCIS 

imechanism. iIt iis ithe ifirm ibelief iof ithe iresearcher ithat iif ithe iborrowers ibenefit, ithe ibenefits iwill 

iflow ito ithe ifinancial iinstitutions ias iwell ias ithe ientire ieconomy. 

 

The iresearch ialso irecommends ifurther istudy ion iuse iof i‘‘social icapital’’ iof iborrowers ias ione iof ithe 

ifactors iin ithe iapplication iof ithe iCIS imechanism. iThis iis iimportant isince ithe iadvent iof isocial imedia, 

idigital ilending iand iother iinstantaneous ilending iplatforms, ithere ishould ibe ia iresearch ion ihow ithe 

iborrowers’ idigital i“foot iprints” ican ibe iused ito iassess ithe iborrowers’ icharacter iin ipredicting 

irepayment iof ia iloan ifacility. 
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