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ABSTRACT 

Money is the oil that greases Kenyan politics.  Corruption is equally viewed as a key feature of 

Kenyan politics since 1990. This study examines how constitutional and statutory developments 

in Kenya since 2010 have regulated corporate contributions to candidates and political parties. The 

research undertakes the examination to establish whether these developments regulating corporate 

campaign contributions have so far ensured integrity, transparency and fairness in the electoral 

process. The efficacy of these constitutional and statutory strategies is assessed against the 

question as to whether they have reduced corruption and undue influence in the electoral process. 

The efficacy is further evaluated against the question whether it is possible to permit corporations 

to contribute financially in the political process without compromising the integrity of the electoral 

process.  

The study makes four arguments. The first argument is that Kenya’s political and historical account 

depicts a struggle by Kenyan politicians to resist the regulation of campaign financing. The second 

argument is that the legal framework regulating corporate campaign contributions in Kenya has 

significant gaps, weaknesses, and contradictions that hinder the effective regulation of such 

contributions. The third argument is that the implementation of the campaign financing laws in 

Kenya is a highly politicized process which requires the good will of politicians to effectively 

implement it. The fourth argument is that corporate campaign contributions in Kenya can be 

effectively regulated by concerted efforts from all the players in the electoral process including the 

IEBC, the financial regulators, candidates, political parties, corporations, non-governmental 

organizations, and election observers. 

The study recommends implementation of the Election Campaign Financing Act, 2013 and 

amendments to entrench transparency and integrity in financing of politics noting that 

implementation is a deeply politicized process involving politicians who cherish opacity in the 

financing of politics in Kenya. 
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CHAPTER ONE 

 

GENERAL INTRODUCTION 

Political financing remains the number one corruption risk around the world…1 

1.1 Introduction 

Money is the oil that greases Kenyan politics.2 In all elections held in Kenya between 1992 and 

2013, money was an important factor in defining politics and the nature of democracy.3 Corruption 

is equally found to be a key feature of Kenyan politics and has been persistently present in Kenya’s 

political processes since the re-introduction of multi-party politics.4 Many election related scandals 

have been reported in Kenya, that led to the loss of billions of shillings.5    

Candidates and political parties require money to organize and effectively conduct electoral 

campaigns. They require money to pay for advertisements and publicity, for administrative and 

operational costs, organise transport and conduct rallies, among others.6 Thus, money plays a 

crucial role in elections. On the other hand, money may be employed to undermine the electoral 

process through the bribery of voters, buying of votes, payment of youth to cause violence and 

scare opponents and even mislead voters, among others.7 Unregulated money in elections creates 

a disparity in election campaigns, increases inequality, and further marginalizes poor candidates.8 

 
1 Nathaniel Heller, ‘Global Integrity Report: U.S. Joins Countries that Fail to Effectively Implement Money-in-Politics 

Rules’ (2012) < https://www.globalintegrity.org/2012/03/30/gir11/> accessed 10 October 2019.  
2 African Union Commission, ‘Report of African Union Election Observation Mission to the 4 March 2013' (2013) 

General Elections in Kenya’ . 
3 Ibid.  
4 Oscar Gakuo Mwangi, ‘Political Corruption, Party Financing and Democracy in Kenya’ (2008) Vol. 46 Issue 2 The 

Journal of Modern African Studies pp. 267-285. 
5 Ibid.  
6 Karuti Kanyinga and Duncan Okello, Tensions and Reversals in Democratic Transitions: The Kenya 2007 General 

Elections (2010) Society for International Development (SID) & Institute for Development Studies, University of 

Nairobi. 
7Lukong Shulika, Wilson Muna et al, ‘Monetary Clout and Electoral Politics in Kenya: The 1992 to 2013 Presidential 

Elections in Focus’ (2014) Vol. 13 No. 2 Journal of African Elections 196-215. 
8Okechukwu Innocent E. and Nkechi Anyadike, ‘Political Financing in Africa: A Comparative Study of Kenya and 

Nigeria: Proposal for Reform’ (2014) Vol. 5 No. 27 Mediterranean Journal of Social Sciences pp. 22-34. 

https://www.globalintegrity.org/2012/03/30/gir11/
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Candidates in elective politics and their political parties raise money in many ways. Some of the 

ways include loans or disposal of property to fund campaigns. Other sources of campaign funds 

include contributions from third parties in cash or in kind; membership subscriptions, dues, and 

levies on party office holders as well as public funding in the case of political parties.9 In a bid to 

raise funds for their campaigns, candidates and political parties receive contributions from various 

parties including foreign donors, individuals, and the corporate or private sector.10 Shari Bryan 

and Denise Baer argue that corporate contributions make up the largest trance of party funding 

after party dues, fees and subscriptions.11 Corporations may choose to give their contributions to 

unduly influence public policy.12  

In all elections held in Kenya between 1992 and 2013, money played an important role in defining 

Kenya’s politics. Key corruption scandals that affected Kenya’s economy include the Goldenberg 

(1990-1991) and Anglo Leasing (2004) scandals that resulted in the loss of billions of shillings. 

These scandals were conceived to raise money for campaigns. Companies contributed huge sums 

of money during Kenya’s electoral process necessitating a need for the regulation of corporate 

campaign financing.13 

This study uses the Goldenberg scandal to examine the link between corporate money and 

corruption in Kenya’s electoral process. Through a mixed method approach, this study assesses 

whether the Election Campaign Financing Act14 alongside other laws and regulations effectively 

regulate corporate campaign contributions in Kenya. 

 
9 Shari Bryan and Denise Baer, ‘Money in Politics: A Study of Party Financing Practices in 22 Countries’ (National 

Democratic Institute for international Affairs 2005) 10-12. 
10 Ibid. 
11 Ibid. 
12 ibid. 
13 Ibid. 
14 Election Campaign Financing Act 2013. 
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This study is looking to find whether corporations have played a key role in funding elections in 

Kenya. Secondly, whether companies that contribute heftily to fund campaigns influence public 

policy decisions and use government machinery to shield themselves from prosecution. Thirdly, 

do they also expect to recoup money spent in funding campaigns through lucrative government 

tenders. Fourth, although the Election Campaign Financing Act15 has tried to regulate corporate 

campaign financing, the study explores the significant gaps which may impair its implementation 

and enforcement. Moreover, does the law shield contributions and expenditure reports from 

scrutiny by the media, civil society organisations and members of the public thus compromising 

transparency and oversight. 

1.2 Background   

A brief historical background is best discernible if assessed in two phases namely, pre-2010 and 

post-2010. Before 2010, most significant connections between campaign contributions and 

electoral integrity became visible in 1992. Most notable was the 1992 general elections, where 

Kamlesh Pattni, through Goldenberg International Limited obtained more than USD 116 million 

from Central Bank of Kenya (CBK). Mr. Pattni then used more than USD 70 million received 

from CBK to purchase food for distribution as relief food to famine-stricken areas and cars for 

prominent Kenya African National Union (KANU) candidates in the elections respectively.16  

After 2010, Kenya attempted to regulate campaign financing including corporate contributions. 

The Constitution of Kenya17  is a transformative document premised on certain principles and 

values including respect for human rights, equality, freedom, democracy, participation of the 

people, inclusiveness, integrity, transparency and accountability. 18 

 
15 Election Campaign Financing Act 2013. 
16 African Union Commission, Supra fn 2 pp. 273-274. 
17 Constitution of Kenya, 2010.  
18 See the Preamble to the Constitution and Article 10 (2) of the Constitution. 
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This history will be interrogated in greater detail in chapter two which discusses the historical 

background on campaign financing in Kenya in a more detailed manner.  

1.3 Statement of the Problem 

Although Kenya promulgated the Constitution and enacted the Election Campaign Financing Act19 

to regulate campaign contributions, there are significant gaps in the law and in its enforcement that 

make it difficult to effectively regulate corporate campaign contributions. Consequently, political 

parties, candidates and corporations may exploit the gaps and continue engaging in illegal 

campaign contributions. Therefore, the study identifies the gaps in Kenya’s corporate campaign 

financing law and makes recommendations for review of the laws and implementation.  

1.4 Objectives 

This study aims to give a brief history of corporate involvement in financing Kenya’s politics. It 

analyzes the international, regional and local legislative and institutional frameworks that regulate 

corporate campaign contributions in Kenya and examine how the Goldenberg Scandal influenced 

Kenya’s politics. This study will also draw lessons from South Africa and Canada on the way they 

regulate corporate campaign contributions. 

1.5 Research Questions  

The study interrogates how corporations have been involved in Kenya’s politics with a focus on 

the Goldenberg Scandal. The study further explores the laws that govern corporate campaign 

contributions in Kenya and what lessons Kenya can learn from South Africa and Canada’s 

approach to regulating corporate campaign contributions. 

 

 

 
19 2013 
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1.6 Hypotheses 

The study hypothesizes that corporations have played a key role in Kenya’s electoral politics and 

have contributed millions of shillings to political parties and candidates. Corporations unlawfully 

obtained billions from the Government of Kenya to fund political parties and candidates in general 

elections. These corporations then use government machinery to shield themselves from 

prosecution over corruption scandal. Although the Constitution of Kenya and the Election 

Campaign Financing Act and other related laws have tried to regulate corporate campaign 

financing, there are significant gaps in the law which may impair implementation and enforcement 

of the laws to effectively regulate corporate campaign contributions in Kenya. Politicians are also 

fighting the regulation of corporate campaign contributions in Kenya to continue illegally 

receiving campaign funds from corporations without public scrutiny or disclosure of the 

contributions received and their campaign expenditure. 

1.7 Justification  

Prior to 2010, no law regulated campaign financing in Kenya. Studies conducted during this time 

called for the enactment of a law to regulate campaign contributions in Kenya. Studies conducted 

after the promulgation of the Соnstitutiоn of Kenya 201020  have largely ignored соrроratе 

campaign contributions. More particularly, the studies have not focused on the impact of such 

contributions on electoral integrity. This situation leaves a knowledge gap that this study seeks to 

plug. 

This study will also identify the gaps in the law that would assist various Government agencies, 

including the IEBC and the Registrar of Political Parties to understand what they need to do in 

order to ensure they effectively regulate and implement the laws on corporate campaign financing 

 
20 2010. 
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in Kenya. Through lessons drawn from the regulation of corporate campaign financing in Canada 

and South Africa, this study will illustrate what Kenya needs to learn from South Africa and 

Canada to effectively monitor and regulate corporate campaign financing. Further, this study will 

suggest legal, institutional and policy changes to ensure that election campaign financing is 

effectively regulated in Kenya and that there is a fair playing field for all candidates and political 

parties. 

1.8 Literature Review 

Several scholars and researchers have written on campaign financing generally. Others have 

written on politics in Kenya during different phases of Kenya’s democratic growth. Yet others 

have given an account of how much has been spent by political parties during the various elections 

conducted in Kenya. None of the accessible literature, however, is specifically dedicated to 

investigating the regulation of corporate campaign financing in Kenya, hence a significant general 

literature gap is evident, and this study intends to fill it. 

This study draws its inspiration from the noted deficiency in literature. The deficiency has 

triggered a broad review of literature which is clustered around four key areas. The first set of 

literature identifies, generally, the underlying issues in regulating corporate campaign financing, 

the competing interests in regulating campaign financing generally and elicits premises for 

justification of regulation of campaign financing. The second assesses elections in Kenya, its 

history, evolution, the players and the development of democracy. The third examines the role of 

money in Kenya’s politics. It examines how money has influenced politics and affected the 

integrity of elections in Kenya. The fourth looks at whether there has been an attempt to regulate 

campaign contributions in Kenya. If so, the law and practice in such an environment, particularly 

corporate campaign contribution. These four clusters are discussed under two heads, namely, those 
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concerning the linkage between corporations and political processes, and those concerning 

elections, private sector, money and politics in Kenya. 

1.8.1 The Link between Corporations and Political Processes 

Business holders participate in the political process for various reasons.21 To start with, businesses 

are aware that the decisions made in the political arena significantly affect business enterprises 

and the economy.22 Legal and policy changes affect the cost of doing business.23 There are other 

players that include labour unions, consumer groups and environmentalists who seek to influence 

public policy.24 Aware of how politics affects policy and the business environment, businesses 

have a legitimate right to participate in the political processes to express their opinions on issues 

affecting them.25 

Private enterprises are driven by economic interest and ideology to participate in politics.26 Gao 

and Cone posit that private enterprises’ continued participation in politics raises major ethical 

issues.27 Firstly, businesspersons who contest and win political seats or are appointed to senior 

government offices where policy is made may influence government policymaking to favour their 

businesses.28 Secondly, some of these business persons commit serious crimes in concert with 

cartels and syndicates in the political sphere,29 and they may even engage in wanton corruption. 

Thirdly, because of their deep pockets, they may amass so much power and control during the 

electoral process to the exclusion of citizens and other marginalized groups.30 In conclusion, 

 
21 Zhilong Tian, Haitao Gao et al, ‘A Study of Ethical Issues of Private Entrepreneurs Participating in Politics in 

China’ (2008) Vol. 80 Journal of Business Ethics pp. 627-642. 
22 Ibid.  
23 Ibid. 
24 Ibid. 
25 Ibid. 
26 ibid. 
27 Ibid. 
28 Ibid. 
29 Ibid. 
30 Ibid. 
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though participation of private enterprise in politics is important, their participation should be 

regulated to check their intentions, ways of participation and the effect of their participation.31 In 

respect of money, election law should be enacted to prevent corporate money from distorting 

elections and maintain openness, justice and fairness of the elections.32  

In analyzing the authority used by corporations to make campaign contributions to parties, K.D. 

Ewing33 argues that corporations are the sacred cows of the United Kingdom’s democracy. He 

states that corporations make huge financial donations to the conservative party.34 However, the 

sum contributed by corporations is not disclosed; neither the party nor the contributing companies  

keep proper records..35 The fundamental issue is that these companies make campaign 

contributions in absolute disregard for shareholder, employee or customer’s interest.36  

Another contested question is whether companies should in the first place be allowed entry into 

the political arena and make campaign contributions.37 Various arguments have been made for 

companies involvement in the political process.38 Ewing argues that  Companies must provide a 

specific clause in the Company’s objects that permits them to make campaign contributions. 

Without specific clauses permitting such contributions, the Company cannot rely on a general or 

incidental clause to make such a contribution.39  

Other emerging questions include whether such campaign contributions are in the best interest of 

all shareholders including those who hold different political views from those of the majority or 

management. Do their views and voices count? Should the  law  provide for a voluntary 

 
31 Ibid. 
32 ibid at 74-75. 
33KD Ewing, ‘Company Political Donations and the Ultra Vires Rule’ (1984) Vol. 47 Issue 1 The Modern Law review 

pp. 57. 
34 Ibid. 
35 Ibid. 
36 Ibid. 
37 Ibid. 
38 Ibid. 
39 Ibid. 
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contribution scheme in which only shareholders supporting a political cause may deposit their 

monies for supporting such political causes?40 Corporate money may also compromise the duty of 

the legislator, who instead of focusing on the electorate may be held at ransom by donors.41 The 

foregoing questions coupled with the effect of corporate money on the electoral process ought to 

be addressed by  legislation on campaign finance .42  

In her analysis of corporate donations in Colombia, Nubia Evertsson43 argues that through 

donations, corporations obtain illegal benefits without breaching the law, a paradox of sorts. In her 

view, electoral donations foster criminal offending and generates social harm.44 She found that in 

Colombia palm oil growers donated about US$ 800 million and US$ 1.6 million to Uribe’s election 

and re-election campaigns in 2002 and 2006.45  

To return the favour, the Uribe administration in 2003 hijacked a Finance Bill before the Congress, 

influenced the Congress to fast-track it and created tax exemptions for all bio-fuel products 

including sugar cane and palm oil.46 In 2007, Uribe’s Government introduced a subsidies program 

for palm oil growers, the Agro Ingreso Seguro (AIS) and distributed approximately US$ 22.6 

million to mostly palm oil growers who had donated towards his campaign and re-election bids.47 

Further reforms included the signing of decrees compelling all fuel products to have minimum 

biofuel which guaranteed a market for palm oil growers.48 President Uribe also appointed 

government officials from individuals related to the palm oil producers.49  

 
40 ibid. 
41 ibid. 
42 ibid. 
43Nubia Evertsson, ‘Corporate Donations to Electoral Campaigns:  A Case Study of White-Collar Crime’ (2013) State 

Crime Journal pp. 52-71. 
44 Ibid.  
45 Nubia Evertsson, ‘Corporate Donations to Electoral Campaigns:  A Case Study of White-Collar Crime’ (2013) 2 

State Crime Journal 52. 
46 Ibid. 
47 Ibid. 
48 Ibid. 
49 Ibid. 
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The donations were a form of a bribe as there was an expectation of reciprocity from the donors 

who had already established an existing relationship with the (then) President. Uribe’s government 

also used law and policy as a creative tool to favour the palm oil producers who donated to his 

campaign.50 Consequently, there was loss of confidence in Colombia’s electoral system and 

institutions as well as the destruction of democratic values.51 

Flowing from the foregoing, corporations have a legitimate interest in politics, and may participate 

in the electoral process. Their participation impacts the social, political and economic facets of a 

society in various ways. In what way are they supposed to participate? Do they have authority to 

make campaign contributions? Should they be allowed to make these contributions? If so under 

which framework and in what manner? These are all important issues that this study seeks to 

discover within the Kenyan context. The foregoing literature is relevant as they identify the 

foregoing issues as they apply to different settings in the United Kingdom and Columbia. 

1.8.2 Elections, Private Sector, Money and Politics in Kenya 

Gikonyo Kiano52 observed that Kenyan Africans participated in the very first elections in March 

1957 where Africans could register and participate as voters. The campaigns preceding the election 

were peaceful, without mudslinging or any employment of below the belt tactics.53 However, there 

were three challenges that affected the 1957 general elections. First, not all Africans could register 

as voters due to rigid colonial rules that hindered the registration of members of the Kikuyu, Embu, 

and Meru Ethnic groups who had to obtain Loyalty Certificates prior to registration.54 Secondly, 

emergency regulations restricted party registration and campaigns beyond district levels. Lastly, a 

 
50 Ibid. 
51 ibid. 
52 Gikonyo Kiano, ‘Elections in Kenya’ (1957) Vol. 4 Indiana University Press 3-4. 
53 Ibid.  
54 Ibid. 
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complex voting system made it difficult for many Africans to participate in those elections.55 In 

this election, the Africans elected eight representatives in the Colony’s Legislative Council 

(LEGCO). It was thus seen as a victory for Africans as it was their first opportunity to directly take 

part in electing their Representatives to the LEGCO. The 1957 elections set a pace for Kenyans’ 

participation in the electoral process56. 

G.M. Njuguna57 has argued that money, like beer, flowed through the 1979 general election 

campaigns to the last day.58 Because of poverty, bribery was rampant and in the entire fabric of 

the Kenyan society.59 Bribery denied the impoverished electorate their freedom to exercise their 

franchise freely and minimized the chances of a poor candidate to win the elections.60 To ensure  

fairness, Parliament enacted the Election Laws (Amendment) Act.61 This Act did not target 

corporate contributions, but was the first attempt to limit the permissible campaign expenses and 

raised the penalties for committing election offences.62 It capped campaign expenditure at Kshs. 

40,000 after the nominations.63  A breach of the spending limits attracted a maximum jail sentence 

of seven years.64  

The decision to legislate was an attempt by the KANU government to cover the fact that elections 

in Kenya were a preserve of the rich.65 The operationalization of the provisions after nomination 

rendered the provisions otiose, as a lot of money was spent long before the actual elections took 

place.66 Flowing from the foregoing, the law was enacted to protect the dominant and moneyed 

 
55 Ibid.  
56 ibid. 
57G Njuguna, ‘A Critical Appraisal of the Electoral Laws in Kenya with Special Reference to the 1979 General 

Elections’ (LLB Dissertation, University of Nairobi 1982). 
58 ibid.  
59 Ibid.  
60 Ibid at 26. 
61 Election Laws (Amendment) Act 1979. 
62 Supra, fn 75. 
63 Ibid. 
64 Ibid. 
65 C. Odhiambo, ‘The Politics of Transition in Kenya: From KANU to NARC’ (Heinrich Boll Foundation 2003). 
66 Ibid.  
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class in Kenya and lock out the poor candidates from participating in the elections.67 The law was 

ineffective as the Government expressly admitted its inability to enforce its provisions. This 

concession was not only a drawback on the democratic gains made, but also encouraged people to 

disobey the law and act with impunity.68 Njuguna recommended tighter electoral laws to curb 

electoral malpractices.69 

Peter Wanyande70 argues that electoral behavior is influenced by a variety of factors which differ 

from country to country; one constituency to another, or in a multiparty or single party states. In 

his view, elections in Kenya are highly politicised and many Kenyans have a keen interest in the 

politics.71 According to him, ethnicity, clannism, religion, party affiliation, gender, the 

management of elections, corruption including the use of money, level of political awareness, and 

the constitutional and legal environment affect electoral behavior.72 

Similarly, the Centre for Governance and Development (CGD)73 argues that money plays a critical 

role in elections in Kenya. In its view, candidates and political parties require considerable sums 

of money to conduct successful campaigns. The CGD has further argued that the search for and 

utilization of contributions has distorted competition between candidates and created a fertile 

breeding ground for corruption. This is found in the manner that private donors (which include 

corporate bodies) often attach conditions to the donations they make out to parties and candidates 

including a demand for favourable policies. This situation, in the CGD’s view, is exacerbated by 

the absence of a statute regulating campaign contributions and expenditure. In its view, the lack of 

 
67 Ibid. 
68 Ibid.  
69 Ibid.  
70 Peter Wanyande, ‘Electoral Politics and Election Outcomes in Kenya’ (2006) Vol. XXX1 No. 3 Africa Development 
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such a statute promotes bribery by enabling politicians to source for funds from whichever donor 

and spend it without restrictions.74  

Money may distort the electoral process;75  impair equality in elections by influencing policy 

outcomes, award of government contracts, determined political party processes and drowned out 

the voices of the poor in Africa.76 Moreover, Kenya lacks a statute to regulate political party and 

candidate finance.77 Though the Societies Act required societies (including parties) to file annual 

returns, there was neither compliance nor enforcement.78 Among the issues affecting Kenya’s 

election are poor policies, non-regulation of political party fiscal operations and financing; 

marginalisation and electoral malpractices such as bribery and treating of voters.79 

Shari Bryan and Denise Baer80 argue that political party financing patterns are not transparent and 

that a few individuals actively make decision on sources and expenditure of money during 

campaigns.81 They also found that wealthy individuals and businesses participated in politics to 

gain access to or control government contracts and reap personal benefits. This stifled democratic 

participation, undermines development of economies, and influences governments.82  

A focus on Kenya shows that the regulatory framework governing political party funding, the 

Societies Act, was not complied with and there was no restriction on donations.83 Therefore, 

candidates with wealth and connections had their way as opposed to poor candidates who might 

 
74 Coalition for Governance and Development, ‘Money and Politics: The Case of Party Nominations in Kenya, 2005’ 
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77 Ibid.  
78 Ibid.  
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Democratic Institute for International Affairs 2005). 
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have had better policies.84 They call for the levelling of the playing field and for parties and 

candidates to account for their expenditure in a transparent way.85   

Andreassen, Barasa and Tostensen, in their study on Kenya’s 2007 elections found that the three 

major political parties that participated in the 2007 general election: ODM, PNU and Orange 

Democratic Movement Kenya (ODM-K) had election budgets of Kshs. 1.2 billion, 950 million 

and Kshs. 750 million respectively.86 They also found that 72 organisations and prominent 

individuals donated between Kshs. 100,000/- and 154 million to the ODM campaign alone totaling 

a whopping Kshs 1.8 billion.87 Apart from contributions from third parties, the authors also found 

that the three political parties raised funds through fundraising luncheons/dinners costing between 

Kshs 3,000/= and 1 million, well-wishers as well as state bribery or use of state resources to reward 

people in the respective constituencies.88  

These scholars further found that business persons and benefactors contributed generously to 

parties and candidates both in the government and the opposition to hedge against a possible loss 

of influence and expect future benefits in terms of contracts from whichever side forms the next 

government.89 They opined that having no law regulating party and candidate financing, the 

candidates and parties also received money from multiple donors including from questionable 

sources.90 The parties, candidates and organisations spent unprecedented amounts of money to 

influence voters’ choices through voter bribery and vote buying. This affected the integrity of the 

electoral outcome.91 

 
84 Ibid. 
85 Ibid. 
86 Bard Andreassen, Tibeirus Barasa et al, ‘I Acted under a Lot of Pressure: The Disputed 2007 Kenyan General 

Election in Context’ (Norwegian Resource Bank for Democracy and Human Rights (NORDEM Report) 2008). 
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The Coalition for Accountable Political Financing (CAPF)92 explains that candidates, well-

wishers, wealthy party leaders, foreign based donors, and business enterprises funded the 2007 

election campaigns in Kenya. ODM, PNU and ODM-K received Kshs. 1.2 billion, Kshs. 611 

Million, and Kshs. 50 million respectively as contributions.93 In addition, they also established that 

campaign finance in Kenya was not regulated, without a limit on contributions and expenditure by 

candidates and political parties.94  

Candidates were free to raise and spend whatever money they received.95 The foregoing scenario 

increased the risk for corruption in politics as there was no requirement for disclosure of income 

and expenditure; donations and the donors; in-kind income and no income was subject to public 

scrutiny.96 The legal lacuna created a permissive environment that opened opportunities for 

electoral malpractices including bribery of voters and vote-buying.97  

Kennedy Masime and Charles Otieno98 posit that the private sector availed resources to candidates 

and political parties for the 2007 general elections. The private sector provided loans to candidates, 

gave substantial donations to the campaign kitties of political parties and provided services to the 

candidates.99 They argue that in the 2007 general elections, most corporate donors were companies 

in the construction and energy industries. Six energy and construction companies donated 

substantial sums to both PNU and ODM. They further posit that the contributions by these 
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companies show that the sector(s) were a site of bridging money and politics, thus an important 

site of corruption.100  

According to them, how money is sourced and expended has affected Kenya’s governance and 

social wellbeing.101 As noted earlier, the money has been used to bribe voters, buy their votes and 

to fund the youth to disrupt election processes through violence.102 In their view, parties and 

candidates must strike a balance between the need for adequate resources, the risks of distorting 

political competition, and corruptly influencing elected leaders.103 They advocate for a campaign 

finance law capping contributions, but containing appropriate and enforceable disclosure 

requirements, banning of illegal contributions and capping expenditures, among other measures.104  

Oscar Mwangi explains that corruption is a key feature in Kenya’s politics.105 In his view, during 

the single party period in Kenya, corrupt political financing was present, but not rampant because 

of the authoritarian nature of Kenyatta and Moi’s Governments coupled with the fact that there 

was no meaningful competition in KANU.106 Presidents Kenyatta and Moi directed and restricted 

corruption making its prevalence or publicity low.107 They further relied on their civil servants to 

maintain political power. This was done through the creation of ethnic-political associations like 

Gikuyu, Embu and Meru Association (GEMA) and Kalenjin, Maasai, Turkana and Samburu 

Association (KAMATUSA) which provided political support to them.108   

 
100 Kanyinga K. and Okello D., Tensions and Reversals in Democratic Transitions: The Kenya 2007 General Elections 

(Society for International Development (SID) & Institute for Development Studies, University of Nairobi 2010), pp 
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With the re-introduction of multi-party politics in Kenya in 1991, corruption became more 

prevalent.109 The increased democratic space intensified intra- and inter-political party 

competition, created a demand for more campaign funds and increased the opportunity for corrupt 

political financing, selling of patronage to the biggest donors, and voter bribery was introduced.110 

To raise money, President Moi’s Administration created political banks which went under soon 

after the elections, appointed incompetent persons who plundered public resources, diverted them 

to campaign for him and bribe his opponents. The private sector with economic interests to protect 

also contributed money to KANU’s campaign fund.111   

The government also initiated large scale projects of questionable viability where monies were 

diverted to fund politics. The Kibaki Administration also amassed money for the 2007 campaign 

through the abuse of leasing and financing of security and security related projects. Through the 

Goldenberg and Anglo-Leasing Companies, the public lost billions of shillings.112 This resulted in 

a lack of meaningful participation and competition in Kenya’s politics, locking out competent, but 

poor candidates, increased marginalisation of the youth, women, and persons with disabilities, and 

a complete disregard for the rule of law, amongst others.113 

In reviewing the 2013 general elections, both the Commonwealth Secretariat114 and the African 

Union115 found that the 2013 elections were carried out without a legal framework regulating 

campaign financing. They further found that parties and candidates spent bigger sums of money 

compared to previous elections which led to an uneven playing field.116 In their view, the noted 
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lacuna in legislation resulted in weak controls over a crucial element of the political system packed 

with intense competition.117 They therefore recommended that a comprehensive law be enacted to 

regulate campaign financing and increase transparency and probity in elections.118 

Karuti Kanyinga119 opines there is no campaign financing law in Kenya. He adds that both sources 

of and limits on donations to individuals and candidates are unregulated.120 Nor is there a 

requirement for disclosure of information on campaign income and expenditure by candidates and 

political parties.121 Parties and candidates are left to use any means to generate campaign finances 

thus creating fertile ground for corruption in Kenya.122 

In analysing the 1992 to 2013 Presidential elections in Kenya, Lukong S., Wilson K. and Stephen 

M.123 urge that Kenya’s politics has for a long time been all about money. They singled out the 

2013 election as the most expensive election in Kenya’s history. They argue that unregulated 

campaign money disfigured Kenya’s democratic morality, derogated from the principles of free 

and fair elections and enlarged the space for the abuse of power, plunder of public resources, 

inequality, poverty and high unemployment rates among the youth.124  

According to Eme Innocent and Anyadike Nkechi,125 Kenya, like Nigeria, does not regulate 

campaign financing in its electoral laws. It is a private affair shrouded in secrecy which is one of 

the bottlenecks to the quest for consolidation of democracy.126 In their view, obscure and 

uncontrolled parties and candidates undermines the democratisation process, good governance, 
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political accountability, citizens’ faith and trust in the elected leaders.127 They advocate for the 

regulation of money in politics to enhance transparency and accountability during the entire 

electoral cycle.128 In reviewing the then Campaign Finance Bill,129 they argue that the Bill lacked 

a clear conceptualisation of campaign finance, was not clear on enhancing transparency by 

ensuring full and maximum disclosure of information to the public and had inadequate safeguards 

to ensure accountability of the Campaign Committee established therein.130 

Nic Cheeseman and Brian Klass131 opine that bribery and treating are an embedded ritual of 

democracy in most countries to the extent that a candidate who does not do so risks losing the 

elections. Due to the need to bribe and treat voters, most candidates save money and build 

campaign war chests in between elections.132 These acts increase the cost of elections in multi-

party democracies. In Kenya, the 2017 general elections cost approximately 1 billion US dollars. 

Candidates vying for Governor spent in excess of 6 million US dollars.133 They opine that the high 

cost of elections affects the capacity of parties and candidates to raise finances thereby pushing 

them to personally foot their bills, fundraise from the wealthy, perhaps some shady individuals, 

and companies. Once the candidates win the elections they then enjoy the privilege of access to 

power and may even engage in corruption and the diversion of public resources to foot elections 

costs.134 Consequently, as noted various times through this study, poor candidates are likely to be 

locked out from the elections, but more importantly compromising democracy and development.135  
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Felix Odhiambo136 lauds the enactment of the Election Campaign Financing Act, 2013 to regulate 

campaign financing in Kenya. He however argues that the expanded mandate of the IEBC under 

the Act to manage election campaign finances inevitably increases responsibility on them which 

completely stretches their capacity thereby making it incapable of implementing the Act.  The Act 

increases the IEBC’s authority over and above the management of six elections and dealing with 

party nomination disputes in Kenya. He recommends further research on Political Parties and 

Campaign Financing in Kenya owing to the enactment of campaign financing laws in Kenya.137 

Max Gromping and Ferran Martinezi Coma138 in their study of electoral integrity in Africa posit 

that the electoral cycle is a process involving various elements like the design and drafting of 

electoral legislation and procedures; recruitment and training of electoral staff and the demarcation 

of boundaries. Also included are voter, party and candidate registration; regulation of media and 

campaigns; campaign financing; voting, counting and declaration of results and post-election 

dispute resolution.139 In their view, problems in elections may arise way before the election day.140 

The integrity of elections may be compromised at different stages of the electoral process.141 This 

may include a defect in the drafting of election laws; gerrymandering; unfair media campaign 

regulations; or where the rules of campaign financing are inadequate to level the playing field.142  

They concluded that there were lower levels of integrity in Africa as compared to other continents 

primarily because of Africa’s history, the central role of ethnicity in politics, and the transitional 

and fragile nature of African democracies. They emphasize that Africa faces similar electoral 
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challenges as other continents.143 The degree of threats to electoral integrity is more severe on the 

African continent and thus creates issues with regulating campaign.144 They urge African States to 

give greater attention to the regulation of money in politics and pass laws regulating campaign 

financing to restore public confidence in elections and to ensure a level playing field for all parties 

and candidates.145  

From the foregoing literature, the following lessons are discernible.  First, money plays a crucial 

role in politics. Second, the cost of conducting elections in Kenya has steadily increased and now 

goes beyond 1 billion USD for Presidential Elections. Third, large sums of money have been used 

in election campaigns in Kenya. Fourth, the increased use of money in Kenya’s politics has 

negatively affected the integrity and probity of elections. Fifth, due to the increased cost of 

conducting election campaigns, candidates competing for power are willing to use any means to 

win, including engaging in corruption to amass wealth and building war chests for campaigns too. 

Sixth, anecdotal evidence suggests that corporations and their executives have contributed funds 

towards election campaigns to curry favour with the government. Seventh, there is a consensus 

that all the elections in Kenya since 1979 have been conducted without any form of regulation on 

donations or contributions. In any event, there was no compliance with any of the existing laws on 

Campaign expenditure and filing of reports under the Societies Act. Eighth, there is a risk of having 

obscure and uncontrolled parties and candidates undermine the democratisation process, good 

governance, political accountability, citizen faith, and trust on the elected leaders. It is therefore 

imperative that a comprehensive regulation of campaign financing is put together in Kenya.  
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In as much as the literature reviewed above has identified and discussed corporate involvement 

during the electoral process in Kenya through campaign contributions, none of them has analyzed 

the regulation of corporate campaign financing laws after the passage of the Constitution and the 

campaign financing laws. The literature reviewed also lacks a comprehensive analysis of the 

campaign financing laws and their impact on the integrity and probity of elections in Kenya. The 

literature has helped to has analyse the law and practice of campaign financing in Kenya with a 

specific focus on corporate campaign contributions in Kenya. The above publications are useful 

in laying a basis and placing this study in its proper place and context. 

1.9 Theoretical and Conceptual Framework 

This part addresses two important, but interconnected aspects of this study. The first part deals 

with concepts, which are not uniform in their definitions and understanding thus, require 

contextualization. These include corporations; campaign financing; and electoral integrity. A clear 

understanding of these concepts as used in this study is therefore necessary. The second part 

addresses the theoretical premise of campaign finance regulation of which this study is part. 

1.9.1 Conceptual Framework 

The concept of corporate personhood helps in determining the extent of a corporation’s 

constitutional or statutory rights.146 Courts have struggled to conceptualise corporations and their 

respective rights and obligations.147 There are three conceptual perspectives to the understanding 

of the corporation: the corporate person, the corporate contract, and the unconstitutional condition 

perspective.148 
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The corporate person perspective opines that the corporation as an artificial legal person with 

distinct rights and obligations from the shareholders or directors.149 This theory assumes that the 

separation of ownership and control in the corporate firm creates opportunities for the abuse of 

power by corporate managers that must be checked by stringent controls.150 The government steps 

in to establish the corporation, clothes it with the separation of ownership and control and is 

therefore justified to regulate corporations and limit their rights dissimilar to those enjoyed by 

natural persons.151  

In the case of Trustees of Dartmouth College v Woodward,152 US Chief Justice Marshall described 

the corporation as an artificial being created by law, its rights and obligations spelt in the law and 

its lifespan provided by law as well. The law can justifiably limit a corporation’s objects and 

purposes.153   

On the other hand, the corporate contract perspective propounded by Ronald Coarse strips away 

the corporation’s separate identity and personification from those of shareholders and directors.154 

It accordingly advocates for equal and uniform treatment and constitutional protection to corporate 

bodies and natural persons.155 Any limitation on the right of a corporation must be justified in the 

same manner as would with individual rights and freedoms.156 

Yet Richard Epstein’s unconstitutional conditions perspective frees corporations from inefficient 

mandatory rules but subjects them to invasive supervision by the courts.157 This perspective clothes 
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the courts with the discretion to decide which rules should apply to corporations. It does not leave 

corporations with much room to choose for themselves.158 

This study took the corporations to include juridical persons established by law existing separately 

and independently of its members. This is recognised by law and authority in Kenyan Courts. In 

Daniel Toroitich Arap Moi v Mwangi Stephen Muriithi & another,159 the Court of Appeal held that 

a shareholder has no ownership of or right to the property or assets owned by the company, a legal 

entity, separate and distinct from its shareholders. In this regard, this study agrees with the 

corporate person perspective. However, this study appreciates that the Constitution protects the 

rights of all persons qua persons which includes corporations and citizens as such.160 

Any limitation on any of the rights of corporations must be justifiable, reasonable, and 

proportionate in the same manner as would for natural persons.161 Kenyan Courts have a wide 

mandate to enforce and/or protect all fundamental rights and freedoms including those of 

corporations.162 The foregoing constitutional premise accords with Epstein’s unconstitutional 

doctrine.163  The concept of the corporation adopted herein is useful in arriving at a reasonable 

conceptualisation of campaign financing especially by corporations.   

According to Michael Pinto-Duschinsky,164 from a narrow perspective, political financing is 

“money for electioneering”. Given a wider definition, political financing includes raising of funds 

for party activities like setting up and maintaining permanent offices, paying salaries, carrying out 

research, public education, advertising, campaigns, conducting nominations and mobilising voters 

during elections. Okechukwu Innocent E. and Nkechi Anyadike posit that the term political 
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financing should include not only campaign funds, but also political party expenses as both are 

crucial for every political party.165  

Similarly, Andile Sokomani166 sees campaign financing as a generic term covering both party 

funds and campaign funds. In his view, the system of government determines the naming of 

political financing system. In his view, campaign financing is preferred in presidential systems of 

government where the emphasis is on candidates while political financing is used in Parliamentary 

systems where parties take primacy.167 In his view, political foundations168 while distinct from 

both parties and candidates are allied to them and spend money to advance their interest.169  

The foregoing authors seem to broaden campaign financing to include both campaign funds (funds 

to candidates) and party funds (funds to political parties). However, Patrick Ukase warns that the 

merger or fusion of these two distinct sources of funds could bring confusion because some 

countries like Nigeria have separate laws governing both campaign and party financing. In such 

instances, merging them would create ambiguities in analysis.170 

This study takes note of the foregoing contention but adopts the broader perspective of campaign 

financing to include both candidate and party financing. It takes the view therefore that campaign 

contribution includes contribution to both candidates and political parties. The Election Campaign 

Financing Act171 provides for both and it would be defeatist to separate the two in this study. The 

Act defines contribution to include both monetary and non-monetary contributions comprising 
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loans, donations, grants, gifts, property, services provided to a candidate or political party, and or 

expenditure or paying for any expenditure on behalf of a candidate or a political party. This 

definition captures the broad perspective that this study takes on campaign contribution in Kenya, 

which definition has implications for electoral integrity. 

Electoral integrity is achieved by conducting regular, professional, impartial and transparent 

elections premised on the principles of universal suffrage and political equality based on 

international norms and standards.172 Max Gromping and Dr Ferran Martinez F. Coma173 point out 

that the international standards and global norms include fairness, universal suffrage, political 

equality and the expectation of professional, competent electoral administration.174 These 

principles are replicated in the Kenyan Constitution175 and form the foundation of electoral 

administration in Kenya. This study perceives electoral integrity in the widest possible terms to 

include compliance with the principles enunciated in the international covenants, regional 

conventions and our Constitution in conducting elections in Kenya.    

1.9.2 Theoretical framework 

There are three competing schools of thought on campaign financing generally: the libertarian, 

egalitarian and critical legal theories. The justification for relying on these theories is because the 

libertarian theorists emphasize on the freedom of corporations and persons when it comes to 

campaign contributions and lack of regulation for campaign contributions. This theory is relevant 

to this study in that prior to 2013 corporate campaign financing was unregulated and this theory 
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helps in confirming whether it worked for Kenya. Egalitarian theorists on the other hand, advocate 

for regulation of corporate campaign financing and aid this study in understanding whether 

regulation of the same will assist the political sphere of this country. Critical legal theorists come 

in to create a link between law and politics and justifies the need for the law to come in and regulate 

politics. 

1.9.2.1 Libertarian Theory  

The libertarian theory argues that individuals and corporations should be free from state control; 

democracy hinges on a free market of ideas and individuals should be allowed to freely campaign 

and push their policies in public without any restrictions on campaign contributions and 

expenditure.176 To them, limiting campaign contributions and expenditure is a breach of the right 

to free speech expressed through contributions and expenditure on candidates who share their 

particular viewpoints.177 A regulation of free speech would threaten both democracy and liberty.178 

Nozick propounds that individuals and corporations have inviolable rights to property,  free 

speech, and the right to express themselves and use such property as they wish.179 He criticizes the 

social re-distribution of economic and social goods from those naturally endowed to those less 

endowed as propounded by the egalitarian school of thought. Therefore, campaign regulation 

attempts to re-distribute economic and social goods from the rich to aid the poor in breach of their 

rights.180  
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1.9.2.2 The Egalitarian Theory  

The egalitarian theory has shaped the assessment of the interaction between corporations, 

campaign contribution and electoral integrity.181 The egalitarian theorists hold the view that 

inequality of resources should play no role in politics.182 They focus not on the rights of individuals 

in a vacuum but on these rights relative to the rights of others.183 They advocate for equalization 

of opportunities for participation in the electoral process and a reduction if not elimination of 

inequality in electoral process through regulation of contributions, expenditure, media and a public 

funding to level the playing field.184 They advocate for the limitation of contributions and 

expenditure to help legitimize the electoral results.185  

In his book, Rawls186 sees justice as a social contract executed by people who come together setting 

aside all their differences and identities.187 According to Rawls, each person should enjoy equal 

rights as other members of the society to the greatest extent permissible. However, any social and 

economic inequalities are to be adjusted to guarantee the greatest benefit to the least advantage. 

All offices and positions must be open to everyone under the conditions of fairness and equality 

of opportunity.188 This protection should be provided in the Constitution which must not only 

enhance the value of the equal rights of participation for all members of society but also guarantee 

a fair opportunity to take part in and to influence the political process.189  

Permitting the wealthy to use their wealth to control the course of public debate may negate 

liberties, as the wealthy may exert a larger influence over the development of legislation.190 
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Therefore, steps including public funding and ridding political parties of private economic interests 

must be taken to preserve the fair value for all the equal political liberties and to prevent electoral 

apathy and resentment.191  

While criticizing the decision of the US Supreme Court in Citizens United v FEC,192 Dworkin193 

argues that if corporations exercise the immense power that the Supreme Court conferred on them 

and buy an extremely large share of the television time available for political ads, their campaigns 

will undermine rather than improve the public’s political education. In his view, limiting 

independent campaign expenditure enhances fairness not only to all candidates but to create the 

best conditions for the public to make an informed decision when they vote.194  

On free speech, Dworkin argues that the regulation of free speech sustains the active role of the 

individual citizen in the electoral process, prevents diminution of the citizen’s confidence in 

government and protects the rights of shareholders whose views differ from those expressed by 

management on behalf of the corporation.195 Dworkin advocates for a regulated electoral process 

that seeks to balance both individual and public interests to create an electoral process devoid of 

undue influence, inequality and unfairness.196  

In pursuit of equality, egalitarians focus on equality of arms, equality of political influence and 

equality of access to the marketplace of ideas.197 Equality of arms is aimed at ensuring a candidate 

or party has an equal ability to spend money and persuade voters and be elected through the 

limitation of expenditure and public funding of the poor candidates.198 Equality of influence 
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ensures each citizen is able to exert the same level of political influence on their leaders. It is 

affected through the limitation of contributions.199  

Equality of access to the marketplace protects a citizen’s right to equally and openly participate in 

political discourse as a speaker or a listener. It is achieved through an equal airing of all ideas in 

the marketplace by a limitation of third-party expenditure in campaign advertising.200  

The main objective of the three facets of equality is to ensure that wealth does not translate into 

more control over the political process and poverty does not severely diminish a candidate’s 

political power.201  

Fiss however, perceives the debate between libertarians and egalitarians not as an issue of liberty 

and equality, but one on different perceptions of liberty- as opposed to equality. On the one hand, 

the right to free speech is impeded by regulation of campaign finance, while on the other hand 

regulation of campaign finance protects free speech.202 Unregulated free speech would therefore 

give prominence to the voice of the wealthy and drown out or silence the voice of the less affluent. 

The State therefore plays an intermediary role of protecting free speech from private aggregations 

of power.203  

The libertarian and egalitarian theories respond to the utilitarianism theory. Utilitarians posit that 

people’s conduct should result in greatest happiness for the greatest number of members of the 

society.204 Utilitarians focus on the goal or purpose of a policy or law, as opposed to the rights 
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which are just legal obligations contributing to maximization of the aggregate utility.205 Utilitarians 

perceive the law as an instrument to achieve the aggregate good of the greatest number of members 

in a society.206 Utilitarianism is therefore perceived to focus on achieving the public good through 

enactment of public policy, which is not only sensitive to people’s interests and desires, but takes 

into account the relevant risk, costs, and benefits.207  

Bentham posits that utility is the yardstick for approval of every action in terms of whether it 

diminishes or improves the happiness of an individual or a society at large.208 Utilitarianism is a 

useful instrument of analysis for regulating campaign financing particularly on the questions of 

equality of participation, access, and influence to the political market place and managing the total 

cost of elections in Kenya.209 

Flowing from the foregoing discussions, the egalitarian theory, particularly the Rawls’ Theory of 

justice aptly describes the scenario on corporate contributions applicable to this study. First, it 

seeks to protect the liberties of each person equally. However, it goes beyond liberty and equality 

to look at other important considerations including public participation, inclusivity, equality and 

fairness which inform the electoral process and tries to level the playing field as is demanded by 

international conventions, regional conventions and the Constitution of Kenya.210 

Even though the egalitarian theory may not provide an absolute framework of analysis that 

guarantees the integrity of the electoral system, it minimizes opportunities and motivations to 

compromise elections.211 As a strategy, it informs a careful crafting of legislation that strikes the 
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appropriate balance and safeguards all the competing interests and concerns which demonstrates 

the utilitarian theory’s usefulness to this study.212 

1.9.2.3 Critical Legal Theory  

This theory engages in politics of reasoning.213 Critical legal scholars look beyond the reasoning 

of every school of thought and analyze their findings based on politics and the law.214 According 

to Critical legal scholars, law is politics and a form of human activity where political conflicts are 

worked out in ways that can contribute to the stability of social order.215 Law is politics dressed in 

a different garb, operating within a historical context and in contested ideological struggles in a 

society.216 To Critical legal scholars, legal reasoning cannot exist independently of the political 

discourse.217 They permeate the social reality to expose the actual workings of the society, disclose 

particular interests identifiable with universal claims and discover how contradictions in the law 

are denied and instead the status quo presented as the natural state of affairs.218  

Duncan Kennedy argues that when persons resort to doing certain activities, they would realize in 

the end that common political orientation is more important than their political disagreements.219 

He asserts that politics is at the centre of legal thought.220 That attention should be given to the 

context of an issue rather than the text.221 Moreover, law should be viewed critically and analyzed 
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in the context of how it interacts with the society, culture, religion and politics.222 While criticizing 

the Blackstone Commentaries on Common Law, Kennedy posits that Blackstone’s artificial 

system of absolute and relative rights intended to protect individual autonomy while securing the 

general welfare was not only illusory but designed to recognize the existing patterns of hierarchy 

and domination of the Monarchy and the Anglican Church.223  

The law is therefore seen as an instrument for implementing and enforcing powerful and 

oppressive political hierarchies. The law being subservient to the ruling interests of the liberal 

capitalist society to enhance the economic and political power of the ruling groups while 

neglecting the minorities, poor or weak in the society.224On the protection of individual rights as 

espoused by the libertarians, the Critical Legal Theory perceives the claim for individual rights as 

exalting the autonomy of the individual over the needs of the community while neglecting the 

individual’s personal need to be part of the community.225 Consequently, the rights discourse not 

only deflects the fundamental change in the structure of the society but also diverts focus from 

more urgent kinds of change in the society.226 

Roberto Unger argues that law cannot decide a case upfront because the law is internally conflicted 

and inconsistent.227 The range of ideological conflict in the political arena is replicated in legal 

doctrine, hence why the law becomes too incoherent to have a sound theory explaining it. There 

is no linkage between a theoretical grounding and a successful political action.228 There is therefore 
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need to fuse ethical principles and ideas in the law to rescue legal determinacy.229 The Constitution 

comes in to avoid a disruption of established institutions that may have contributed to the a kind 

of crystallized plan of social hierarchy and division.230Commenting on the regulation of corporate 

speech through regulation of independent corporate expenditure, Mark Tushnet argues that 

corporate speech is a commodity entrenched in capitalist society that can be bought or sold. To 

him, by striking out regulations limiting corporate speech, the US Supreme Court was merely 

applying the deep structure of capitalism to this area of constitutional law.231 He assails the 

capitalist structure which entrenches corporate power and speech.232 

According to Critical legal theory, doctrine is the basis for analysing a legal system’s behavior 

hence doctrinal analysis is important since neither the political origins nor the way in which 

decisions may ultimately redistribute benefits or burdens has its relevance in a legal decision.233 

Law is therefore not an animated abstraction.234 This theory is relevant in demonstrating the nexus 

between politics and the law on the one hand and regulation of corporate speech and corporate 

power on the other hand. It has elicited the deep factors that influence the law including societal 

structure, culture, religion and politics and how these manifests themselves in the law. Its utility is 

exemplified in the choice of the research methodology adopted and discussed below.  

1.10 Research Methodology 

This study utilizes a mixed doctrinal methodological approach by using both document analysis 

and case study. It employs a qualitative approach in collecting data. As a method, document 
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analysis involves reviewing and evaluating both printed and electronic materials.235 It requires the 

researcher to examine data and interpret it in order to elicit meaning, gain understanding, and 

develop empirical knowledge.236  

In Chapter Two, a historical research methodology is employed. This kind of research explores 

past happenings with a view of providing a systematic account of the same.237 Apart from giving 

specific dates and periods of occurrences, it gives an elaborate explanation and proceeds to 

interpret the events with an intention of drawing a conclusion on how the same affects or influences 

the present.238 This information is gathered from both primary and secondary sources.  Historical 

research allows the researcher to arrive at an accurate account of the past239 and to contribute to 

political studies.240 

In Chapter Three, a doctrinal research methodology is used. It is a common style of analysis and 

reasoning among legal professionals.241 It analyses all applicable laws that have been passed by 

government institutions, case law and other authorities.242 It is majorly library based and answers 

the question of what the law is and says on a particular matter.243 It analyses legal issues with a 

view to identifying what needs to be done for further research.244 Further, it is a useful tool for 
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clarifying any ambiguities in the law and proposing various reforms in laws and the legal system 

at large.245  

In Kenya, many reports have been penned on Kenya’s elections since independence. The various 

reports contain most accounts of various parties and candidates on the issue of campaign 

contributions in Kenya and the need for regulation. The said reports form the primary basis of 

analysis.  

The research relies on published and unpublished documents for secondary data. It consults 

relevant books, book chapters, law reports, statutes, journal articles, published and unpublished 

government reports. Anecdotal sources, particularly credible newspapers, have been consulted for 

current affairs. The foregoing materials have been obtained from various libraries including the 

University of Nairobi’s Parklands Law Library, Jomo Kenyatta Memorial Library, and the author’s 

personal library. Online resources complemented the foregoing online resources where necessary. 

In addition, a case study of the Goldenberg scandal provides an important insight into Kenya’s 

experience in election campaign finance and the justification for regulating corporate campaign 

contributions. Case study enables a researcher to select a very limited phenomenon; examine data 

within a very specific context or investigate the said phenomenon in its real-life context.246 As a 

method, it allows this study to focus on the Goldenberg scandal as the subject of the study and 

relate the same to corporate campaign financing in Kenya and justify the need to regulate corporate 

campaign financing in Kenya.247  Goldenberg scandal was settled on because in post-independence 
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Kenya, it is one of the most reported and publicised corruption scandal in Kenya involving the 

government, corporate bodies, politicians and individuals, with an intention for raising campaign 

funds from public coffers through government contracts. The Goldenberg scandal enables this 

study to draw a discernible link between lack of regulation of corporate campaign financing and 

corruption in Kenya and the role corporations have played in Kenya’s elections since independence 

to justify their regulation.  

1.11 Chapter Breakdown 

Chapter One has introduced this study and gives its context. It also identifies the problem 

statement, sets the research aims, the relevant questions of inquiry and gives the hypothetical 

answers to the relevant questions of inquiry. A detailed literature review, the conceptual and 

theoretical framework as well as the research methodology are adopted in the research project. 

Chapter Two gives a historical, social and economic context and role of money in Kenya’s politics. 

It traces the history and the role corporations have played in Kenya’s politics during the colonial 

period, post-independence Kenya with a focus  on the Kenyatta, Moi and Kibaki eras, and after 

the promulgation of the 2010 Constitution.248 It also looks at the impact of money on elections and 

the various attempts to regulate the use of money in politics with a view to contextualize this study. 

This chapter informs the next chapter on the regulation of corporate campaign contributions in 

Kenya. 

Chapter Three analyzes the laws and institutions that seek to regulate corporate campaign 

contributions in Kenya. Starting with the international legal framework, it places the regulation of 

corporate campaign contributions in the global, regional, and local platform in terms of the laws, 
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policies, principles and values that undergird regulation and reform thereof. Relevant cases are 

also reviewed within the chapter. 

Chapter Four is a case study of Kenya with a specific emphasis is on the interplay between the 

practice and the law in pre-Constitution of Kenya249 and the emerging issues arising therefrom. 

The chapter critically analyses the Goldenberg scandal its role in the 1992 General Elections and 

the impact of the scandal on Kenya’s electoral process. This chapter also discusses lessons learnt 

from the same which informs the subsequent enactment of the Campaign Financing laws.  

Chapter Five reviews the regulation and practice of corporate campaign contributions in Canada 

and South Africa. It analyses the trends, similarities, differences and challenges faced by those 

states in regulating corporate campaign contributions with a view to suggest good practices that 

Kenya can adopt in its attempt to effectively regulate corporate campaign contributions in Kenya. 

Chapter Six concludes on the issues raised in this research project and makes recommendations on 

how the campaign financing laws can be harmonised to effectively regulate corporate campaign 

contributions in Kenya, and enhance integrity, transparency and accountability in the electoral 

process.  

1.12 Conclusion 

In this chapter, the research has detailed the background of the study and the problem the research 

is analysing in the hope of solving the outlined objectives, questions, justification, as well as some 

key assumptions in the study. The relevant literature has also been reviewed for the study. Most 

importantly, it has given a theoretical premise for the evaluation of campaign finance law in Kenya 

especially corporate campaign contributions.  

 
 



39 
 

Chapter Two looks at the historical background on campaign financing in Kenya. It looks at the 

eras post colonialism and how political parties used to fund their campaigns. It creates a picture 

on how government involvement in financing of campaigns for political parties creates a hurdle 

in the quest for a well-regulated electoral campaign financing. 
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CHAPTER TWO 

 

HISTORICAL CONTEXT OF CAMPAIGN FINANCING IN KENYA 

 

2.0 Introduction 

This chapter addresses the historical, social and economic aspects of money in Kenya’s politics. It 

briefly looks at Kenya’s political history during the colonial and post-colonial periods in Kenya. 

The post-colonial period is also briefly discussed in pre and post 2010 phases. It discusses the role 

and impact of corporate money in Kenyan politics and the various legal, political and institutional 

developments in Kenya during the two periods. It further highlights the steps taken by Kenya to 

regulate the use of money in politics during the said periods.  

2.1 Kenya during the Pre-Colonial, Colonial and Post-Colonial periods 

2.1.1 Pre-Colonial Period 

During the pre-colonial period, Kenya did not exist as a state.250 There was no large-scale state 

formation.251 The largest political unit was a clan comprising families related by blood.252 There 

was little political activity outside the clan and therefore no need to contribute resources for 

financing political activities.253 Money was also not used during this period as a medium of 

exchange.254  
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2.1.2 Colonial Period  

Colonialism is characterised by political, economic, and cultural domination of Africans by 

Europeans.255 The rules for colonial occupation were set during the 1884-85 Berlin Conference.256 

The Conference created artificial territorial boundaries around Kenya and wrestled diplomatic 

initiative from the people of Kenya.257 In 1894, the British declared Protectorate status over Kenya. 

Boundaries were demarcated without the people’s consent or consultation.258  

After declaring Kenya as a protectorate, the British needed to have effective presence and control 

of Kenya to exploit the natural, human and economic resources  to sustain their activities in 

Kenya.259 To this end, the British incorporated the Imperial British East African Company 

(IBEACO) and appointed its employees as the first colonial administrators in Kenya. IBEACO 

employees were responsible for recruiting and procuring local labour for the construction of the 

railway, maintaining and providing security for the railway line and the settlers and performing 

other administrative tasks to support British settlers in Kenya.260  

Kenya’s administration was divided into provinces, districts, divisions and locations.261 All the 

provinces, districts and divisions were put under the jurisdiction of British officers, while locations 

became the responsibility of African Chiefs.262 The Chief, though revered as an African leader 

became an agent of the colonial administration.263 Africans were restricted in the reserves under 

the leadership of the Chief.264 Above the Chiefs was an Assembly comprising five officials; three 
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of whom were nominated settler members.265 With the majority of British members in the 

Assembly, the African voices were not heard.266 Through legislative pronouncements of 1902 and 

1912, the Chiefs were tasked with maintaining public order, keeping the roads clear, providing 

labour for public activities and white settlers, collecting taxes and hearing petty native cases.267  

The British colonial administration acted on orders and instructions from Britain. They did not 

engage African community leaders.268 The Executive authority of the colony was exercised by the 

Governor-General who ruled initially in the absence of a strong legislature.269 In October 1906, 

the Legislative Council was established to make laws and represent white settler opinion.270 The 

first election to the LEGCO was held in 1919 and British elected 11 representatives. The Indians 

and Arabs could elect representatives in 1924, but Africans were excluded.271 The British 

dominated the Executive and Legislative Council and formulated government policies considering 

primarily their interests.272 The exclusion completely kept Africans out of the political process. 

In 1925, the Colonial Government established the Local Native Councils (LNCs) chaired by 

colonial District Officers (DOs) where Africans voices could be heard.273 However, most members 

to the LNCs were government appointees and could not champion African interests. The LNCs 

only provided a forum for the communication of African grievances to the DCs who chaired them. 

However, the DOs suppressed the native participation in the Boards and ensured that African 

interests remained subservient to those of the British settlers.274 
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The colonial provincial administration prevented political meetings to raise funds, denied Africans 

permission to hold public meetings and often used force to suppress protests or disperse meetings 

organized by Africans.275  

The oppressive and exclusive colonial administrative structures, coupled with the deprivation of 

land, the imposition of hut and poll taxes (to compel Africans to provide cheap labour), and the 

exclusion of Africans in the management of the affairs of Kenya necessitated the struggle for 

independence in Kenya that immediately came after the First World War.276  

Several African political Associations were established across the colony including the Kikuyu 

Association formed in 1920,277 Young Kikuyu Association established in 1921, the Young 

Kavirondo Association, and the East African Association, with Harry Thuku as the Secretary 

General.278  

The African Associations clamoured for the return of alienated land,279 challenged the Kipande 

System, which required Natives above 16 years of age to carry a Registration Card, the Kipande 

and protested the increase in Hut and Poll Tax from 5 Rupees to 10 Rupees.280  

Many people gave both monetary and non-monetary contributions to finance the activities of the 

African Political Associations,.281 For instance, Mr M. A. Desai, the Editor of the East African 

Chronicle published the African Grievances in his Newspaper and provided an Office for the 

activities of the East African Association.30 Another Indian businessman donated a car to provide 
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transport for the Officials of the East African Association. Other supporters contributed a shilling 

per month to support the East African Association’s activities.31   

In 1924, the Kikuyu Central Association (K.C.A) was formed with Johnstone (Jomo) Kenyatta as 

its General Secretary. The Association’s objectives were both economic and political. It petitioned 

the Governor to permit Africans to grow cash crops including Coffee and to repeal the Hut Tax. It 

also clamoured for the appointment of a Kikuyu Paramount Chief, for the publication of the laws 

in the local Kikuyu language and for the release of Harry Thuku.34 The K.C.A published a 

Newspaper, the Muiguithania which it used to popularise itself and its views.35  

In 1929, Jomo Kenyatta was financed by local contributions from Kiambu. He travelled to England 

to petition the Secretary of State and demand for direct election of Africans to the Legislative 

Council and have the African grievances addressed. By 1931, the K.C.A had registered more than 

10,000 members with about 8,000 members paying a monthly contribution of 6 dollars a month.36 

These contributions assisted the Association in its activities.   

In 1935, Harry Thuku established the Kikuyu Provincial Association (K.P.A).282 In order to 

persuade the members of K.C.A to join the K.P.A, the K.P.A reduced their membership 

subscription to Kshs. 10 compared to the Kshs. 18.50 that was charged by the K.C.A. Its members 

were also asked to make annual contributions of between Two and Three shillings each.283   

Other Associations formed in Kenya included the Progressive Kikuyu Party, the Kikuyu Loyal 

Patriots, the North Kavirondo Central Association, Ukamba Members Association, Taita Hills 

Association.284  
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These associations presented their grievances to the colonial administration and Commissions on 

land and the administration of justice among Africans.285 These Associations also clamoured for 

the recognition and protection of their freedoms of speech and association. They also wanted to be 

freely allowed to collect funds for their political activities which had been restricted by the 

powerful chiefs. The Associations also wanted the colonial administration to lift the prohibition of 

political meetings286 However, in 1939, with the 2nd World War, the Government banned the 

K.C.A and imposed further firm measures to curb political activity amongst Africans.287   

After the end of the 2nd World War, Africans became more politically conscious.288 Many of those 

who had gone to serve as soldiers in the World War and had returned home were now more 

exposed, had developed new skills, and were confronted by the high cost of living and the lack of 

adequate housing in the urban centres. These factors played a key role in raising the African 

political consciousness.289 Several local associations were formed at the Coast, among the Kipsigis 

Nandi (Kipsigis-Nandi Union), and the Maasai Union and in Nyanza through the Luo Union.290 

In 1944, the Kenya African Study Union (K.A.S.U) was formed by moderate Africans to bring 

together Africans of the whole Colony.291 The Union appealed for contribution of funds from the 

whole population of Kenya but only received support from the Asians and Africans.292 The 

increased pressure and political activity resulted in the nomination of Eliud Wambu Mathu as the 

first African representative in the LEGCO in 1944.293 K.A.U leadership was drawn from across 
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the board with Jomo Kenyatta, Eliud Mathu and W.W.W Awori, among others.294 It published a 

newspaper, Sauti ya Mwafrika. Contributions to K.A.U were made primarily by its more than 

100,000 registered members each paying an annual subscription of Kshs 5.295 This enabled the 

union to organise mass meetings and rallies across Nairobi and Central provinces.296     

In October 1952, the colonial Government proclaimed a State of Emergency to deal with the Mau-

Mau insurgency.297 Kenyatta and other K.A.U leaders were arrested and detained in Kapenguria. 

In 1953, the colonial Government banned K.A.U and did not allow formation of subsequent 

colony-wide political organisations. In 1955, the colonial government permitted Africans to form 

only district-wide political associations.298   

The Trade-Unions, particularly the Kenya Federation of Labour (K.F.L), under the leadership of 

Tom Mboya filled the vacuum left by the ban on colony wide political parties in 1953.299 Tom 

Mboya managed to galvanise workers from different ethnic groups across Nairobi and 

Mombasa.300 He contacted his friends in the west and sourced funding from the United States of 

America (USA) to support the activities of K.F.L.301 He also sourced for education scholarships to 

help educate Africans in the USA.302  

At the same time, Oginga Odinga led the Luo Union which grew to become the largest union in 

East Africa.303 He also established the Luo Thrift and Trading Corporation to help Africans 

establish businesses.304 He solicited funding from the Communist countries and secured 
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scholarships for Africans to acquire university education and invested profits received from  the 

business in Kenya’s politics.305 This made the British colonial government wary of his activities 

in Kenya.306   

Flowing from the foregoing, the colonial history confirms that political was reserved for the 

wealthy white settlers and the Asian businessmen. Africans were excluded from colonial politics 

until after the 1st World War where Africans formed various political associations. These 

Associations were later merged into unions and subsequently political parties. Most African 

political associations including the K.C.A, K.P.A, K.A.U and K.A.S.U received monetary 

contributions in the form of membership subscriptions and annual contributions. Secondly, these 

associations fundraised from individuals and entrepreneurs. Third, these associations also received 

material support which included cars, office space and publicity of their grievances in Newspapers 

from Asian businessmen and African entrepreneurs. Fourth, profits from African business 

enterprises such as the Luo Thrift and Trading Company was ploughed back to politics. Fifth, 

African Associations and unions which included the Kenya Federation of Labour received foreign 

donations from the United States and the Communist countries.307 The Associations received 

support from various sources to enable them to finance their activities. 

2.1.3 Post-Colonial Period 

The post-colonial period is discussed in two phases, the pre and post 2010 spheres.  

Negotiations for independence took place between 1960-1962 where Kenyan leaders agreed on a 

draft federal Constitution providing for both national and regional governments.308 Kenya attained 
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self-governance on 1 June 1963 with Jomo Kenyatta as Prime Minister, and became a republic 

with Kenyatta as the President on 12 December 1964.309 The independence government adopted 

the colonial administrative structures, economic, and political structures.310 Compared to the 

colonial government, the post-colonial government became more autocratic and was not 

accountable to the people of Kenya.311 Through various constitutional amendments, the post-

colonial governments of Kenyatta and Moi transformed Kenya into a patrimonial and autocratic 

state.312  

2.1.3.1 Pre-2010  

In Kenya, political parties were mainly registered as societies. These political parties were 

controlled and managed by a few individuals who did not disclose their party funds.  In as much 

as the Societies Act required societies (including political parties) to file annual returns on their 

income and expenditure, political parties failed to regularly comply or even at all.  The 

Government also failed to enforce the law thereby negating the need to regulate political party 

operations, introduce fiscal discipline and curb electoral malpractices.   However, the said Act 

does not restrict or limit any donations. This opacity, lack of transparency and accountability 

allowed candidates with wealth and connections to have their way and lock out poor candidates 

who might otherwise have had better policies.     
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The first attempt to regulate campaign financing in Kenya was in 1979 ahead of the general 

elections. There were reports of widespread bribery of voters prompting KANU and the Parliament 

to pass the Election Laws (Amendment) Act. The Act capped the permissible campaign expenses 

to 40,000/- and raised the penalties for committing election offences. The cap on expenditure 

applied only once the candidate had been nominated. A breach of the spending limits attracted a 

maximum jail sentence of seven years. However, the Government and KANU expressly admitted 

they were unable to enforce its provisions. This negated the objective of levelling the political 

playing field and encouraged bribery and acts of impunity by politicians.  

Candidates and parties continued to receive contributions from questionable sources which they 

were not enjoined to disclose or account for. The lack of an accountability framework provided an 

avenue for the parties and candidates to spend huge sums of money to influence voters’ choices 

through voter bribery and vote buying. This affected the integrity of the electoral outcome.   

In 1982, the Moi Government introduced section 2A that transformed Kenya a one party state by 

law.313 In December 1991, Parliament repealed section 2A of the Constitution thereby bringing to 

an end the de jure one-party rule in Kenya and re-introduced multiparty politics in Kenya.314 The 

re-introduction of multi-party system in Kenya opened up Kenya’s political space for democratic 

competition.  

The foregoing scenario increased the risk for corruption in politics in that there was no requirement 

for disclosure of income and expenditure; donations and the donors; in-kind income and no income 

was subject to public scrutiny. The legal lacuna created a permissive environment that opened 

opportunities for electoral malpractices which included bribery of voters and vote-buying.  The 

same environment also provided an avenue for the prevalence of corruption especially after the re-
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introduction of multipartism in Kenya in 1991 which increased the democratic space as well as 

inter-political party competition thence creating a demand for more campaign funds and 

consequently increasing opportunity for corrupt political financing through the selling of patronage 

to the biggest donors and voter bribery.   

To raise money for the 1992 general elections, Moi government created political banks which went 

under soon after the elections, appointed incompetent persons who plundered public resources 

through the Goldenberg International Limited and Exchange Banks and diverted the proceeds to 

campaign for K.A.N.U candidates and bribe his opponents. Huge amounts of taxpayers’ money 

about Kshs 2 Billion (US$208-million) were utilized in Moi’s election campaigns for a variety of 

purposes including hiring transport for voters and bodyguards, employment of thugs and 

bodyguards, distributing party T-shirts and cash tokens to voters.315 The private sector with 

economic interest to protect also contributed money to K.A.N.U’s campaign fund. The government 

also initiated large scale projects of questionable viability where monies were diverted to fund 

politics and funds diverted to fund the 1992 general elections. The sums spent by K.A.N.U were 

never acknowledged or disclosed. The sums exceeded what Moi and his partners could afford and 

seriously threatened Kenya’s economic stability, created serious inflation in the aftermath of the 

election and nearly crippled Kenya’s economy.316 

The Democratic Party (DP) whose Presidential Candidate was Mwai Kibaki had the financial 

backing of big Kikuyu businessmen while the inner circle of Forum for Restoration of Democracy-

Asili (Ford-Asili) whose Presidential Candidate Kenneth Matiba included the Chairman of (BAT) 

Kenya, who had close ties to the Kenyatta family. FORD-Kenya whose Presidential Candidate 
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was Oginga Odinga also raised 80% of its campaign contributions from a few large donations 

including from Kamlesh Pattni and from other anonymous well-wishers.317 

In the 1992 general elections, eight parties participated including KANU, FORD Kenya, FORD 

(Asili) and the Democratic Party. KANU’s presidential candidate won the elections with 36% of 

the total votes cast.318 In addition, KANU took 93 seats in the National Assembly, while both 

FORD (Kenya) and FORD (Asili) each won 31 seats with DP winning 23 seats.319 However, The 

total votes garnered by the opposition was more than those garnered by the KANU Candidate 

President Daniel Toroitich Arap Moi while in the National Assembly. KANU had a narrow 

majority of Members of Parliament.320  

In 1997 general elections was conducted within an environment of minimal changes through the 

Inter Parties Parliamentary Group (1997). However, the practices of undemocratic consolidation, 

domination, corruption and manipulation of political processes and institutions continued in the 

1997 general elections. The 1997 general elections, like those in 1992, saw the misappropriation 

of state resources to instigate ethnic clashes, with the intention of terrorizing opposition 

supporters.321 

The 2002 general elections marked a significant shift in Kenya’s voting history as Moi was not a 

Presidential candidate.322 The election was marked with allegations of vote-buying where large 

sums of money were distributed at campaign rallies by party leaders and officials. It is reported 

that KANU bribed, rigged elections and intimidated supporters and voters of opposition candidates 
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but its candidate lost the presidential elections.323 Despite these reported contraventions, the 2002 

election resulted in Kenya taking a crucial step in electoral development.324  

In 2007, Parliament enacted the Political Parties Act to regulate the formation, management and 

public funding of political parties.325 The Act established the Political Parties Fund326 and tasked 

Registrar of Political Parties to administer the fund and enforce the law. Sources of the fund to the 

Political Parties Funds include allocations by the Minister of Finance in the annual estimates; and 

contributions and donations to the Fund from any other source. There was no fixed percentage of 

allocations to the Fund.327 The Act set out a formula for sharing of the funds among all political 

parties and identified the user of disbursements from the Fund.328  

In addition, the Act permitted political parties to raise additional funds from membership fees, 

voluntary contributions and donations by individuals not exceeding five million shillings in any 

year, bequests and grants from any other source. Political parties could also utilize proceeds of any 

investment, project or undertaking in which the political party. However, the Act prohibited 

donations from aliens, foreign governments, inter-governmental or nongovernmental organization. 

The Act enjoined political parties to disclose to the Registrar full particulars of all funds or other 

resources obtained by it from any source,329 file expenditure reports within ninety days after an 

election and publish the sources of its funds including all sums received from the Fund and other 

sources including contributions from members and supporters and the donations to the party.330 
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The Auditor General was tasked with auditing the Accounts of all Political Parties and tabling 

audit reports to Parliament.331  

In the 2007 general elections and in disregard of the Political Parties Act, corporations and 

businesspersons continued playing a key role in availing resources to candidates and politicians.332 

They provided loans to candidates and gave substantial donations to the campaign kitties of 

political parties and provided services to the candidates. Most corporate donors were companies 

in the construction and energy industries. Six energy and construction companies donated 

substantial sums to both Party of National Unity (PNU) and Orange Democratic Movement 

(ODM).333 The 2007 elections allegations of sparked concerns about the misuse of state funds and 

resources to fund election campaigns. In addition, there were increased cases of state patronage 

and bribery of votes.334 Ahead of the 2007 general elections, the Anglo-leasing scandal emerged 

linking corruption and money laundering as tools to manipulate the electoral outcome. The scandal 

involved a series of security contracts with official payoffs that were meant to fund and support 

the government’s support of the 2005 Constitutional Referendum and NARC’s 2007 election 

campaign.335 The Kriegler Commission found that the 2007 presidential election was void of 

transparency and was stifled with extensive bribery, coercion, vote-buying and voting fraud, which 

made the whole electoral process flawed. President Mwai Kibaki and Prime Minister Raila Odinga 

spent at least $75 million on their presidential bids in 2007 while parliamentary candidates spent 
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an average of $100 000. The sources of these funds were however not disclosed or accounted 

for.336 

To comply with the Political Parties Act, the Minister of Finance allocated a paltry Kshs. 200 

million to political parties in the 2009/2010 budget. This token allocation was insufficient, and 

parties were left to continue relying on private donors, patrons, elected officials, to finance party 

activities with the negative consequences on democracy and party autonomy. The Finance Minister 

did not feel obliged to allocate further funds to political parties in Kenya thus defeating the 

purposes of the legislation to limit private influence on political parties.337  

Money has thus been a major factor in the Kenyan political arena, and this has created a major 

The Kibaki Administration also amassed money for the 2007 campaign through abuse of leasing 

and financing of security and security related projects through the Anglo-Leasing and Finance 

Limited.  

The corrupt financing of election campaigns in Kenya resulted in a lack of meaningful participation 

and competition in Kenya, peddling of influence, locking out of competent but poor candidates, 

marginalization of the youth, women and persons with disability and negatively affected human 

rights, rule of law, the legislative process and Kenya’s economy.  Consequently, democratic 

governance in Kenya was compromised and the principle of free and fair elections defiled.  

During this phase, two major corruption scandals involving top Government officials ensued and 

were linked to political financing. The Goldenberg and Anglo-leasing scandals. The two scandals 

involved contracts worth huge sums of money in Kenya which were procured and paid from the 

public coffers and reportedly used to finance the 1992 and the 2002 and the 2007 general elections. 
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The two scandals involved a cocktail of corruption, embezzlement of public funds, donations of 

proceeds of corruption to candidates and political parties and the use of state machinery to protect 

or cover up the key players in the scandals. 

2.1.3.2 Post-2010 Phase  

The 2010 the Constitution338 provides for core principles governing the electoral process of which 

campaign is part. These principles include the right to vote or contest in a general election, fair 

representation, equality of vote and free, fair and transparent elections devoid of violence, 

intimidation, improper influence or corruption.339  

The Constitution340 also establishes the Independent Electoral and Boundaries Commission 

(IEBC) and tasks it with conducting general elections. The Commission is tasked with the 

monitoring and regulation of party nomination process, registration of candidates, facilitation of 

the observation, monitoring and evaluation of elections as well as regulating money used in 

election campaigns.341 Moreover, the Commission prepares the Code of Conduct to be executed 

by candidates and monitors compliance with all electoral laws in Kenya.342 The Constitution 

further provides for funding of political parties.343 

The foregoing constitutional framework underscores the necessity of integrity, transparency, 

accountability, equality, prevention of undue influence or corruption in elections, and the 

participation of the people in Kenya’s electoral process.  
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Following the promulgation of the Constitution of Kenya,344 the National Assembly introduced 

the Campaign Finance Bill.345 This Bill sought to enhance transparency, disclosure of sources of 

financing for both candidates and political parties, and to provide safeguards to ensure 

accountability of the Campaign Committee established therein.346 The National Assembly also 

enacted the Political Parties Act,347 which regulates the funding of political parties by the State 

and other persons and provides safeguards for use of and management of funds received by 

political parties to enhance transparency and accountability in political parties in Kenya.348  

In the 2013 general elections, the main political coalitions, CORD and the Jubilee Alliance spent 

huge funds in the election campaigns. Spending during the campaign period was largely 

unregulated even though the existing Political Parties Act prohibited political parties from 

obtaining foreign funding or funding from aliens or exceeding the expenditure cap of Kshs Five 

Million per contributor. Parties spent huge sums on items like political advertising and messaging, 

logistical arrangements such as motor vehicles, fixed wing aircrafts, helicopters and other 

campaign materials.349 In addition, reporting requirements for private campaign contributions and 

expenditure were inadequate. There was no transparency in the electoral process and the law was 

not enforced.350 The Commonwealth and the African Union observation teams recommended a 

comprehensive legal framework for party and campaign finance regulation should to ensure 

probity, transparency and fairness in electoral financing.351   
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Flowing from the foregoing examples, it is apparent that corporations have contributed to Kenya’s 

electoral process. They have funded candidates and political parties for various reasons. Through 

contributions, corporations may peddle influence, bridge money and politics and engage in wanton 

corruption as reported in both the Goldenberg and Anglo-Leasing cases in Kenya.352   

Corruption in campaign financing includes illegal financial contributions, illegal expenditure, use 

of state resources for political campaigns or quid pro quo donations to parties and candidates.353 

Unlike natural persons, corporations are juridical persons deprived of the right to vote yet enjoy 

inherent fundamental rights.354 These rights may include the right to free speech and freedom of 

expression.355 Corporations may, in exercise of the right to free speech or expression spend money 

in politics.356 Their juridical nature coupled with the attendant benefits, perpetual existence, and 

favourable treatment in accumulation and distribution of wealth enables corporations to amass 

money in the economic market place and leverage these resources in politics.357 This may result 

in the erosion of public confidence in the political system, disempowerment of voters, 

marginalisation of other qualified and competent but poor candidates and the erosion of 

fundamental principles of democracy and accountability.358 The need for regulation cannot 

therefore be underscored.  

However, the Election Campaign Finance Bill359 was deliberately delayed by the National 

Assembly and passed after the 2013 general elections.360 The Election Campaign Financing Act 
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provides a framework for the regulation of both campaign contributions and expenditure in 

Kenya.361 It mandates the IEBC to enforce its provisions, and provides for disclosure and 

resolution of disputes.362 The said Act was intended to provide a new dimension of electoral reform 

in the run up to the 2017 General Elections. 363 However, its commencement date was postponed 

in 2016 to apply after the 2017 general elections.364 

To ensure compliance with the above principles, the Parliament of Kenya enacted the Election 

Campaign Financing Act.365 This Act regulates campaign contributions and election expenditure 

and provides an accountability framework for election funds during elections.366 The Act tasks 

IEBC with limiting and verifying sources of campaign contributions and oversees expenditure.367 

In 2016, Parliament passed the Election Laws (Amendment) Bill368 also postponing the 

commencement of the Election Campaign Financing Act to after the 2017 general elections.369 

During the same period, Parliament enacted the Elections Offences Act.370 The Act proscribes 

bribery, treating, undue influence of voters or the use of public resources in election campaigns, 

campaign by public officers or unlawful expenditure in an election.371 

The legislative steps taken by Parliament to enact laws regulating campaign financing is 

welcomed. However, the conduct of Members of Parliament to postpone the commencement of 

the Election Campaign Financing Act372 signifies a political class either not interested in the 
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364 Section 32 of the Election Law (Amendment) Act No. 1 of 2017 which introduced Section 1A of the Election 

Campaign Financing Act. 
365 Election Campaign Financing Act, 2013. 
366 Ibid. 
367 Section 3(d) of the Election Campaign Financing Act, 2013.  
368Election Laws (Amendment) Bill 2016. 
369 Independent Electoral and Boundaries Commission, ‘The Post-Election Evaluation Draft Report for the August 8, 

2017 General Election and October 26, 2017 Fresh Presidential Election’ (2018). 
370 Election Offences Act, 2016.  
371 Ibid.  
372 Election Campaign Financing Act 2013. 
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regulation of campaign finance or a law that does not appreciate the political realities of Kenya’s 

politics. Either of the scenarios compound the regulation of corporate campaign contributions in 

Kenya. Based on the foregoing background, the study examines the infusion of integrity in 

Kenya’s elections through regulating corporate campaign financing. 

2.2 Conclusion  

Flowing from the foregoing discourse, all the elections in Kenya since 1979 have been conducted 

without compliance with the existing laws on campaign financing. It is also clear that there was 

no law regulating donations or contributions. The extant legal framework of Societies Act was 

inadequate to effectively regulate political parties campaign contributions and expenditure. There 

was also no good will or adequate resources to enforce or implement the provisions of the Societies 

Act or the Election Laws to regulate election campaign contributions and expenditure in Kenya.  

This had the effect of entrenching obscure and uncontrolled parties and candidates who 

undermined the democratic process, good governance, political accountability and citizen faith 

and trust on the elected leaders. There was therefore a need to regulate both political parties and 

candidates campaign contributions and expenditure. The Political Parties Act373 and the Election 

Campaign Financing Act, 2013 are attempts by Parliament to try and regulate this unruly horse. 

The question then is whether the existing campaign financing laws are effective in their attempt to 

safeguard the integrity of elections and political rights of Kenyans protected in the Constitution.374   

 
373 (2011). 
374 Article 38 of the Constitution of Kenya, 2010. 
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CHAPTER THREE 

 

REGULATION OF CORPORATE CAMPAIGN CONTRIBUTIONS IN KENYA 

3.0 Introduction 

This chapter analyses the legal framework governing corporate campaign contributions in Kenya. 

It considers the international conventions and institutions dealing with campaign contributions 

ratified by Kenya. Further, it investigates the regional instruments together with the local 

legislations passed by Kenya on the same.  

International law forms part of Kenya’s legal system under the Constitution.375 The general rules 

of international law376 and Treaties and Conventions ratified by Kenya are part of Kenya’s law.377 

In Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others,378 the Court of Appeal 

affirmed that only general principles379 of international laws, not all rules of international law, 

treaties and conventions ratified by Kenya form parts of Kenya’s laws.380 However, the treaties 

and conventions are subservient to the Constitution and would not be considered if they contradict 

the Constitution.381 The Court emphasized that the Government of Kenya would not be allowed to 

invoke the provisions of its internal law as justification for its failure to perform obligations under 

a Treaty,382 a principle affirmed by the East African Court of Justice in the case of  Peter Anyang 

 
375 Article 2(5) & (6) of the Constitution of Kenya, 2010. 
376 Article 2(5) of the Constitution of Kenya, 2010. 
377 Article 2(6) of the Constitution of Kenya, 2010. 
378 [2016] eKLR. 
379Describing the general rules of international law, the Court opined at paragraph 116 of its Judgment that “the general 

rules of international law are those rules that are peremptory principles and are norms of international law; they are 

the customary rules of international law or jus cogens in international law, they are those rules from which no 

derogation is permitted; they are globally accepted standards of behavior; they are rules and principles that are 

applicable to a large number of states on the basis of either customary international law or multilateral treaties; the 

general rules of international law are not based on the consent of the State but are obligatory upon state and non-state 

actors on the basis of customary international law and peremptory norms (jus cogens).” 
380 Ibid.  
381 Ibid.  
382 See Article 27 of the Vienna Convention on the Law of Treaties (1969). 
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Nyongo v The Attorney General of the Republic of Kenya.383  In Nyong’o, the Court held that a 

State which has voluntarily ratified a Treaty acquiring certain rights and obligations cannot run 

away from its obligations because its laws do not permit it to do so.384  

It is therefore imperative to discuss the international and regional framework governing campaign 

financing to put this study into its proper context and place to understand Kenya’s legal obligations 

under international, regional and local laws in so far as this study is concerned.  

3.1 International Legal Framework 

Campaign financing is an intrinsic aspect of the right of citizens to participate in the electoral 

process of their country. The right to vote is recognised under international law.385 It is embodied 

in significant international declarations, conventions and treaties such as the Universal Declaration 

on Human and People’s Rights (UDHR),386 the International Covenant on Civil and Political 

Rights (ICCPR)387 and various regional agreements in Africa, Europe, and America. Intrinsic to 

the right to vote are fundamental principles including equality, freedom, periodic, genuine and 

universal equal. The Conventions also direct State parties to take legislative, policy and other 

measures to protect the right to vote.  

For instance, in Communication No. 2270/2013 and No. 2851/2016, Mohamed Nasheed v Republic 

of Maldives, where the Applicant alleged breach of the provisions of Article 25 of the ICCPR 

protecting the right to contest in elections, the United Nations Human Rights Committee observed 

that Article 25 of the Covenant recognizes and protects the right of every citizen to take part in the 

 
383 EACJ Reference No. 1 of 2006.  
384Kenya Airports Authority v Mitu-Bell Welfare Society & 2 others [2016] eKLR at paragraph 116 available at 

http://kenyalaw.org/caselaw/cases/view/123600/ (accessed 18 September 2019). 
385 Alexander Kirshner, ‘The International Status of the Right to Vote’. 
386 Universal Declaration on Human and Peoples Rights 1948, Article 21. 
387 International Covenant on Civil and Political Rights, 1966, Article 25. See also Gordon Brown, ‘The Universal 

Declaration of Human Rights in the 21st Century: A living Document in a Changing World’ (2016). 

http://kenyalaw.org/caselaw/cases/view/123600/
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conduct of public affairs, the right to vote and to stand for be elected, and the right to public service. 

The Committee added that whatever form of constitution or government is in force in any Member 

State, the exercise of these rights by citizens may not be suspended or excluded except on grounds 

which are established by law that are objective and reasonable.388  

The United Nations Human Rights Committee has opined that the State parties may enact laws 

permitting reasonable limitations on campaign expenditure. However, such laws are to be enacted 

when necessary to ensure that the free choice of voters is not undermined, or the democratic 

process distorted by the disproportionate expenditure on behalf of any candidate or party.389  

 State parties are further enjoined to take measures to eliminate all forms of corruption including 

political corruption in the electoral process. The United Nations Convention Against Corruption 

(UNCAC)390 enjoins State parties to enhance transparency in the funding of election campaigns 

and funding of political parties and to adopt, maintain and strengthen systems that promote 

transparency and prevent conflicts of interest.391   

Besides embodying the principles on the right to vote and tasking State parties to take measures to 

protect the right to vote and regulate campaign financing, the Conventions lack detailed provisions 

on campaign financing. They defer to the State parties to make laws on campaign financing. The 

UN Human Rights Committee has also not handled any complaints regarding regulation of 

campaign financing.  

 
388 Communication No. 2270/2013 and No. 2851/2016, Mohamed Nasheed v Republic of Maldives available at 

http://ccprcentre.org/database-decisions/ accessed 15 November 2019. 
389 Office of the High Commissioner for Human Rights, General Comment No. 25: The right to participate in public 

affairs, voting rights and the right of equal access to public service (Art. 25): 12/07/96. CCPR/C/21/Rev.1/Add.7, 

General Comment No. 25. (General Comments). Also see 

http://hrlibrary.umn.edu/edumat/studyguides/votingrights.html (accessed 18th September 2019). 
390 United Nations, United Nations Convention Against Corruption, New York (2004), Article 7(3) & (4). 
391 United Nations Office on Drugs and Crime, ‘United Nations Convention against Corruption: Priorities for the 

Provision of technical assistance’ < 

https://www.unodc.org/pdf/crime/corruption/corruption_gpac_strategy_jul04.pdf> accessed 26 September 2019. 

http://ccprcentre.org/database-decisions/
http://hrlibrary.umn.edu/edumat/studyguides/votingrights.html
https://www.unodc.org/pdf/crime/corruption/corruption_gpac_strategy_jul04.pdf
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3.2 Regional Legal framework 

The right to participate in the governance of one’s country and the right to vote is protected under 

the African Charter on Human and Peoples’ Rights (ACHRP),392 the African Charter on 

Democracy, Elections and Governance(ACDEG),393 and other relevant African Union 

declarations and principles including the African Union Declaration on the Principles Governing 

Democratic Elections in Africa. The African Convention on the Prevention of Corruption394 tasks 

State parties to adopt legislative and other measures to curb the use of illegally acquired funds and 

corrupt practices to finance political parties and candidates.395 

While these instruments protect the right to vote and enjoins State parties to take steps to protect 

this right, they do not expressly regulate campaign financing. The African Charter on Democracy 

and Governance only protects equality of access to state owned media during campaign period, 

while the Declaration provides for funding of political parties and not candidate in elections. The 

foregoing instruments do not contain any proposals on the regulation of campaign financing of 

political parties or candidates.396 

Unlike the African Union, the European Union Council of Ministers has gone ahead and developed 

a detailed Recommendation on Common Rules against Corruption in the Funding of Political 

 
392 African Charter on Human and Peoples’ Rights, 1981. For a detailed analysis of this instrument, see Richard 

Gittleman, ‘The African Charter on Human and Peoples’ Rights: A legal Analysis’ (1982) Vol. 22 No. 4 Virginia 

Journal of International Law 667-714. 
393 2007 available at < http://archive.ipu.org/idd-E/afr_charter.pdf> (accessed 30 July 2019). For a detailed analysis, 

see Ben Kioko, ‘The African Charter on Democracy, Elections and Governance as a Justiciable Instrument’ (2019) 

Vol. 63 Supplement S1 Journal of African Law pp. 39-61. See also Micha Wiebusch, Lutz Oette et al, ‘Introduction: 

The African Charter on Democracy, Elections and Governance at 10’ (2019) Vol. 63 Journal of African Law pp. 3-7. 
394 Kenya Law, African Union Convention On Preventing And Combating Corruption, 2003 available at 

http://kenyalaw.org/treaties/treaties/38/African-Union-Convention-on-Preventing-and-Combating (accessed 18 

September 2019. See also Thomas R. Snider, ‘Combating Corruption through International Law in Africa: A 

comparative Analysis’ (2007) Vol. 40 Issue 3 Cornell International Law Journal 711-712. 
395 Ibid Article 10. 
396 Supra, fn 503. 

http://archive.ipu.org/idd-E/afr_charter.pdf
http://kenyalaw.org/treaties/treaties/38/African-Union-Convention-on-Preventing-and-Combating
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Parties and Electoral Campaigns.397 The Recommendations provide for donations by the State, 

citizens and legal entities to parties and candidates. The Recommendations also embody general 

principles on donations, rules on expenditure and provides for reporting and independent 

monitoring of funding of political parties. State parties are enjoined to take measures to eliminate 

conflict of interest in donations, to ensure transparency and avoid secret donations, to ensure 

disclosure of donations exceeding a ceiling to the members of the public, capping of donations and 

adopt measures to evasion of the set rules.398  

Moreover, the Recommendations provides that any donations by corporations or other legal 

entitles be registered in the books and accounts of the legal entitles, the shareholders of such legal 

entitles be informed of such donations and that public or state corporations be banned from making 

political donations.399 To encourage the making of donations, the Recommendations encourage 

tax reliefs to authorised donors.400  

In order to prevent excessive funding of political parties and candidates, the Recommendations 

encourage State parties to cap expenditure.401 State parties are also encouraged to provide for 

parties and candidates to keep records of all direct and indirect donations and expenditure402 and 

maintain proper accounts to be audited and reported to the independent electoral agencies.403 The 

electoral agencies reserve the power to monitor compliance404 and impose effective, proportionate 

and dissuasive sanctions on political parties and candidates that contravene the law.405 The 

 
397 Recommendation Rec(2003)4 of the Committee of Ministers to Member States on Common Rules against 

Corruption in the Funding of Political Parties and Electoral Campaigns. 
398 See Article 3. 
399 See Article 5. 
400 See Article 4. 
401See Article 9. 
402 See Articles 10 & 12. 
403 See Article 11. 
404 See Article 14. 
405 Recommendation Rec(2003)4 of the Committee of Ministers to Member States on Common Rules against 

Corruption in the Funding of Political Parties and Electoral Campaigns. Article 3, Article 16. 

https://search.coe.int/cm/Pages/result_details.aspx?Reference=Rec(2003)4
https://search.coe.int/cm/Pages/result_details.aspx?Reference=Rec(2003)4
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Recommendations also encourage state parties to train specialists in the judiciary, national police 

or other personnel to help fight against illegal funding of political parties and electoral 

campaigns.406 Compared to Europe, the regional African Treaties, Conventions and Instruments 

are inadequate to effectively regulate campaign financing. Like Europe, the African Union should 

prepare a document that has explicit provisions on campaign financing including on corporate 

campaign contributions. Given that the African Union comprises Governments which may not 

advocate for democracy in their nations, it would be difficult to set these standards and enforce the 

same (even if set). 

Consequently, setting specific guidelines in the conventions, charters and declarations would be a 

positive step by the African Union to enable the State parties to design their national legal 

frameworks to level the playing field by regulating funding of candidates and political parties and 

eliminate illegal funding of elections which compromises integrity, transparency and fairness in 

the electoral process.  

3.3 Kenya’s Regulatory Framework on Corporate Campaign Contributions  

3.3.1 The Constitution of Kenya407 

The Constitution of Kenya408 embodies the national soul and spirit of the people of Kenya. 

Kenyans aspired for a government based on the essential values of human rights, equality, 

freedom, democracy, social justice and the rule of law.409 Kenyans gave themselves a Constitution 

which overthrew the existing social order and defined a new social, economic, cultural, and 

political order for themselves.410  

 
406 Article 15. 
407 2010. 
408 Ibid. 
409 Ibid. 
410 Willy Mutunga, ‘The 2010 Constitution of Kenya and its Interpretation: Reflections from the Supreme Court 

Decisions’ University of Fort Hare, Inaugural Distinguished Lecture Series, October 16, 2014 at p2. 
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The people of Kenya reconfigured the Kenyan state from the former vertical, imperial, 

authoritative, non-accountable content under the 1963 Constitution mutilated by the Kenyatta and 

Moi’s governments to a horizontal, decentralized, democratized, and responsive state.411 The 

Kenyan people chose the route of transformation and not the one of revolution.412 In Speaker of 

the Senate & another v Attorney-General & 4 others413 the Supreme Court of Kenya had a chance 

to comment on the nature of Kenya’s Constitution. It found that it is a transformative charter 

designed to institute social change and inculcate social justice, equality, rule of law, freedom and 

democracy, amongst others. 414  

During the Bomas Constitutional Review Conference, the people of Kenya said that wealthy 

individuals dominated political parties, most parties lacked adequate finances to conduct their 

affairs and that parties having more money had higher chances of winning elections in Kenya. The 

people were wary of political parties sourcing for funds from external donors and losing their 

independence to these donors. Consequently, they wanted the Government to fund political parties 

and parties to additionally sources for funds from membership fees, donors and other well-

wishers.415   

Considering the observations from the people of Kenya, the Constitution of Kenya Review 

Commission recommended that state funding of political parties should only cover election 

 
411 Ibid. 
412 Karl E Klare ‘Legal culture and transformative constitutionalism’ (1998) Vol. 14 Issue 1 South African Journal on 

Human Rights 146-188 at 150 defines a transformative constitutionalism as an enterprise of inducing large-scale social 

change through non-violent political processes grounded in law. In Speaker of the Senate & another v Attorney-

General & 4 others [2013] eKLR, the Supreme Court stated at paragraph 52, “The transformative concept, in 

operational terms, reconfigures the interplays between the States majoritarian and non-majoritarian institutions, to the 

intent that the desirable goals of governance, consistent with dominant perceptions of legitimacy, be achieved.”  
413 [2013] e-KLR, Supreme Court Advisory Opinion No. 2 of 2013 available at 

http://kenyalaw.org/caselaw/cases/view/91815/ (accessed 18th September 2019). 
414 See paragraph 51.  
415 Government of Kenya, The Final Report of the Constitution of Kenya Review Commission (2005) available at 

http://kenyalaw.org/kl/fileadmin/CommissionReports/The-Final-Report-of-the-Constitution-of-Kenya-Review-

Commission-2005.pdf accessed 15 November 2019. 

http://kenyalaw.org/caselaw/cases/view/91815/
http://kenyalaw.org/kl/fileadmin/CommissionReports/The-Final-Report-of-the-Constitution-of-Kenya-Review-Commission-2005.pdf
http://kenyalaw.org/kl/fileadmin/CommissionReports/The-Final-Report-of-the-Constitution-of-Kenya-Review-Commission-2005.pdf
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expenses, civic education and organizational expenditure. Secondly, the commission 

recommended a complete ban on foreign or local corporate donations whether financial, material 

and other to political parties except in circumstances approved by the Electoral Commission while 

there should be a cap on individual contributions to political parties. Third, the Commission 

recommended that the Electoral Commission should cap election expenditure to ensure that 

elections do not become too expensive as to favour the wealthy and restrict participation by parties 

and independent candidates in the electoral process. Fourth, parties must submit annual report on 

their activities and accounts to the Electoral Commission which should be availed to the members 

of the public to ensure transparency in the electoral process.416 

As recommended by the Commission, the Bomas Draft Constitution of 2004 provided for both 

public and private funding of political parties. Private funding could come from subscriptions, 

donations, contributions from members and supporters of a political party. Parliament had the task 

of specifying the sources from which political parties could not receive funds and capping the 

maximum donation an individual, institution or body would give to a political party.417 It also 

vested the promotion of free and fair elections, the supervision of political parties, the management 

of the Political Parties’ Fund418 and capping of expenditure by candidates on the Electoral 

Commission.419 Political parties were also tasked to submit reports at the end of each financial 

year for auditing and publish the sources of its funds within three months after the end of every 

year, clearly stating amounts received from each source. This was to enhance transparency and 

accountability of political parties in Kenya.420 The Draft Constitution also banned use of public 

resources for election campaigns.421 These provisions would have enhanced transparency 

 
416 Ibid at 146-147. 
417 Established under the Draft Constitution of Kenya, 2004, Article 115(2). 
418 Established under the Draft Constitution of Kenya, 2004, Article 113(1). 
419 Draft Constitution of Kenya, 2004, Article 108(2). 
420 Draft Constitution of Kenya, 2004, Article 117(2). 
421 Draft Constitution of Kenya, 2004, Article 119. 
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accountability and integrity in the electoral process and in the management of political parties in 

Kenya.  

The Independent Review Commission (IREC) chaired by Justice (Rtd) Johann Kriegler after 

analysing Kenya’s electoral laws after the 2007 disputed General Elections observed that the  

repealed Constitution did not provide for the right to vote, there were too many pieces of legislation 

governing elections, and that the process of enforcement of election laws was cumbersome.422  

The Commission further established that there was widespread vote buying and selling, abuse of 

public resources to campaign and public servants campaigned for some candidates during the 

campaign period. The Commission also established that some political parties lacked adequate 

financial, infrastructural and manpower resources to sustain their activities and manage the 

electoral process and had to resort donations by individuals who influenced the outcome of the 

nomination process.423  

The Commission identified campaign finance as an arena that affected the quality of Kenya’s 

democracy which required a keen attention to address concerns about unclean money being used 

in elections, misuse of public funds for political purposes or political campaign by public 

officers.424  

The Committee faulted the Electoral Commission for lacking adequate enforcement powers, 

willful failure to implement the electoral laws and entertaining impunity and disregard of the law 

and the Commission’s orders by politicians. The Committee recommended a detailed review of 

the law and rigorous enforcement of the same to ensure that both political funds mobilization and 

 
422 Government of Kenta, Report of the Independent Review Commission on the General Elections held in Kenya on 

27 December 2007 available at https://www.kas.de/c/document_library/get_file?uuid=d8aa1729-8a9e-7226-acee-

8193fd67a21a&groupId=252038 accessed 15 November 2019. 
423 Ibid. 
424 Ibid. 

https://www.kas.de/c/document_library/get_file?uuid=d8aa1729-8a9e-7226-acee-8193fd67a21a&groupId=252038
https://www.kas.de/c/document_library/get_file?uuid=d8aa1729-8a9e-7226-acee-8193fd67a21a&groupId=252038
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expenditure are closely monitored to preserve the quality of elections and to eliminate unfair, 

corrupt and illegal financing of elections in Kenya.425 

The Committee of Experts had in their Revised Harmonised Draft Constitution given the IEBC 

the mandate to regulate the amount that may be spent by or on behalf of a candidate in election 

campaigns. The Committee noted that in a democratic society, regulation of campaign financing 

was very important as it would improve good governance, enhance transparency and reduce the 

incentive for grand corruption and looting of public coffers. However, the MPs in reviewing the 

Revised Harmonised Draft Constitution deleted the provision. In its wisdom, the Committee of 

Experts reinstated the clause vesting the IEBC with the mandate to  regulate the amount of money 

that may be spent by or on behalf of a candidate or party in respect of any election in Kenya besides 

developing the code of conduct for candidates and parties contesting elections as well as 

implementing and enforcing the election laws in Kenya by political parties and candidates.426 This 

was a departure from the Bomas Draft Constitution which had spelt out not only the sources of 

funds but provided for authorised sources of funds, limits on campaign contributions as well as 

empowering the IEBC to cap expenditure by political parties and candidates. Parliament has the 

mandate to enact legislation to make further provisions for regulating campaign financing in 

Kenya.  

In further  transformation of Kenya’s governance structure, the people of Kenya introduced the 

national values and principles of governance which bind State organs or officers and all persons 

who apply or interpret the law or makes or implement public policy decisions.427 The values and 

principles include democracy and participation of the people, human dignity, equity, social justice, 

 
425 Ibid. 
426 Article 88(4) of the Constitution of Kenya, 2010. 
427 Constitution of Kenya, 2010 Article 10(1). 
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inclusiveness, equality, human rights, non-discrimination and protection of the marginalised, good 

governance, integrity transparency and accountability.428  

The Constitution also introduces a revamped Chapter on the Bill of Rights and Fundamental 

Freedoms which bind all law, persons and state organs.429 Among the rights protected under the 

Constitution are political rights which are inherent in its citizens alone.430 Political rights 

encompass the right to make political choices including the right to form, participate in forming 

or in the activities of a political party or campaigning for a political party or cause,431 the right to 

free, fair and regular elections based on universal suffrage and the free expression of the will of 

electors for any elective office or any office of a political party,432 and the right, without 

unreasonable restrictions, to be registered as a voter, to vote by secret ballot and to be a candidate 

for public office or office within a political party and if elected to hold office for the term 

prescribed by law.433 

The Constitution of Kenya434 further introduces a Chapter Six on leadership and integrity focusing 

on responsibilities of leadership, the guiding principles of leadership and integrity, conduct of State 

officers including financial probity and restrictions on activities of State Officers.435 Amongst the 

guiding principles of leadership and integrity are selection on the basis of personal integrity, 

competence and suitability or election in free and fair elections.436 Others include lack of 

favouritism, improper motives or corrupt practices, selfless service based solely in the public 

 
428 Constitution of Kenya, 2010 Art. 10(2). 
429 Ibid, Article 20(1). 
430 Ibid, Article 38. 
431 Muthui Hillary Mbavu, ‘Kenya’s Bill of Rights and Its implications on Kenya’s Ability to apply the International 

Bill of Rights’ (MA Thesis, University of Nairobi 2013). 
432 Ibid. 
433 Ibid. 
434 Constitution of Kenya, 2010. 
435 Ibid. 
436 Ibid. 
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interest, accountability to the public and discipline and commitment in service to the people.437 

The implementing agency of Chapter Six is the Ethics and Anti-Corruption Commission438 

The Constitution of Kenya further outlines the general principles for the electoral systems.439 

These principles include freedom of citizens to exercise their political rights, universal suffrage 

based on the aspiration for fair representation and equality of vote and free and fair elections.440  

Citizens are also entitled to protection from violence, intimidation, improper influence or 

corruption. Elections must be conducted by an independent body in a transparent, impartial, 

neutral, efficient accurate and accountable manner.441 The inclusion of these provisions in the 

Constitution of Kenya 2010 is designed to deepen democracy in Kenya and safeguard the citizens’ 

democratic rights and ensure integrity, transparency and accountability in the electoral process.  

While the Bomas Draft had detailed provisions on campaign financing, the Constitution of Kenya 

only mandated the IEBC to regulate campaign financing but directed Parliament to enact 

legislation to make further provisions on the same. Pursuant to this constitutional directive, 

Parliament enacted the Political Parties Act and the Election Campaign Financing Act to regulate 

campaign financing in Kenya. The said Acts are analysed in the Section below to ascertain whether 

they comply with the intentions of the people of Kenya, deepen democracy, safeguard the citizens’ 

democratic rights and ensure integrity, transparency and accountability in the electoral process. 

 

 

 
437 Article 73(2) of the Constitution of Kenya, 2010. 
438 Ethics and Anti-Corruption Commission Act, 2011 Chapter 65A Laws of Kenya. 
439Adams Oloo, ‘Elections, Representations and the New Constitution’ (Society for International Development) 

Working Paper No. 7. 
440 Constitution of Kenya 2010, Article 81. 
441Ibid.  
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3.3.2 The Political Parties Act442 

This law regulates political parties in Kenya.443 The law operationalises the constitutional decree 

and the intention of Kenyans as expressed in the Bomas Report that the State should fund political 

parties to eliminate undue influence on parties from private donors and to level the playing field 

and to enable political parties to meaningfully participate in the electoral process. In Political 

Parties Forum Coalition & 3 others v Registrar of Political Parties & 8 others, the Court of Appeal 

held that the enactment of the Political Parties Act was to enhance multi-party pluralism with a 

view to foster competitive politics in Kenya.444  

The Act regulates public funding of political parties through the Political Parties Fund445 and 

makes provision for private funding of political parties. On public funding, the Act directs 

Parliament to allocate to the fund at least 0.3 % of the revenue collected by the national 

government446 to be distributed to political parties that garner at least three percent (3%) of the 

total votes cast at the preceding general election.447 The criteria for allocation of funds was 

contested in the High Court and the Court of Appeal in Political Parties Forum Coalition & 3 

others v Registrar of Political Parties & 8 others. The Court of Appeal appreciated the crucial role 

played by political parties in Kenya’s democracy and emphasized that public financing was a 

mechanism to stimulate broader levels of diversity and bring different actors and groups into the 

political playing field, to strengthen democratic competition and to prevent corruption and any 

undue influence from private interests. The Court of Appeal recognised the fact that in Africa, 

 
442 Political Parties Act No. 11 of 2011. 
443 Ibid. 
444 Political Parties Forum Coalition & 3 others v Registrar of Political Parties & 8 others [2016] eKLR. 
445 Section 26. 
446 Political Parties Act No. 11 of 2011, Section 24(1)(a). 
447 Political Parties Act No. 11 of 2011, Section 25(2)(a) as amended by The Political Parties (Amendment Act) No. 

14 of 2016. 
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political parties operate in a context of limited income, where membership dues, is extremely 

limited. Public funding is useful in plugging that financial gap.448  

Another area of contestation regarding public funding of political parties has been who is under 

the obligation to set it aside and disburse the same to the Fund. In Orange Democratic Movement 

(ODM) v National Treasury & 5 others449 the Orange Democratic Party sought Orders of 

mandamus to compel the  Cabinet Secretary for the National Treasury, the Registrar of Political 

parties and the National Assembly to forthwith allocate, appropriate and disburse to the Party the 

sum of Kshs 4,135,903,545/= and other additional funds due to the party between the years 2012 

and 2016. The High Court found that the National Treasury has a duty to include in its estimates 

allocation to the fund and disburse funds once allocated and appropriated by Parliament. The 

Registrar of Political parties only administers the fund.450  

From a summary of disbursements published on its website for the financial years 2014- 2017, the 

Registrar has disbursed funds to The National Alliance and the United Republic Party (which 

merged to form the Jubilee Party), the Orange Democratic Party and the Wiper Democratic 

Movement – Kenya. In 2016-2017 financial year, the Jubilee Alliance received Kshs 195, 043,634 

while ODM and Wiper Democratic Movement received Kshs 131,233,622 and Kshs 25,702,301 

respectively.451  

The Act limits the purpose for which the public funding of political parties is granted to promote 

representation of special interests in Parliament, promote active citizen participation in political 

life, cover election expenses of the political including broadcasting, civic education and 

 
448 See paragraph 45 of the Judgment.  
449 Orange Democratic Movement (ODM) v National Treasury & 5 others [2017] eKLR. 
450 Ibid. 
451 Office of the Registrar of Political Parties, ‘Disbursement of the Political Parties Fund’ available at 

https://www.orpp.or.ke/images/UPLOADSpdf/Disbursement_of_the_Political_Parties_Fund.pdf accessed 17 

November 2019. 

https://www.orpp.or.ke/images/UPLOADSpdf/Disbursement_of_the_Political_Parties_Fund.pdf
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administrative and staff expenses of a political party. However, moneys received cannot be used 

to pay any members or supporters of the party, finance any activity in breach of the Electoral Code 

of Conduct or  set up, invest in or purchase any immovable fixture or for any purpose incompatible 

with the promotion of multiparty democracy and the electoral process.452 

As expressed in the Bomas Draft Constitution, the Act identifies permissible private sources of 

funds for political parties. These include membership fees, voluntary contributions, donations or 

grants from lawful sources, other than non-citizens or foreign governments, and proceeds from 

investments, projects or undertakings by the political party.453 Foreign agencies or political parties 

sharing similar ideologies with a political party in Kenya can however offer technical assistance 

excluding the provision of an asset to that political party.454 

The Act prohibits contributions from third parties including contributions by non-citizens.455 It 

limits contributions by authorised persons to not more than 5% of the total expenditure of that 

party in a year based on the last audited accounts for the party.456 Any breach attracts sanctions on 

both the donor and the political party/recipient of such funds.457 In as much as the Act permits 

contributions from lawful sources or authorised persons, these terms are not defined by the Act. It 

leaves these key terms to interpretation by the Registrar of Political parties, political parties or the 

potential donor. The Registrar of Political Parties states that only Kenyan citizens as defined in the 

Constitution and the Immigration Act can make contributions to a registered party.458 The 

Registrar does not appreciate the fact that contributions from corporations are not prohibited or 

 
452 Section 26 of the Political Parties Act, 2011. 
453 Ibid. Section 27. 
454 UNDP, ‘Political Parties Leadership Training Source Book’ (2016).  
455 Ibid. 
456 Supra, fn 580. 
457 Ibid, Section 28. 
458 Office of the Registrar of Political Parties, ‘The Political Parties Act in a Nutshell’ available at 

https://www.orpp.or.ke/images/RESOURCECENTER/political%20parties%20manual/The%20Political%20Parties.

pdf accessed 17 November 2019. 

 

https://www.orpp.or.ke/images/RESOURCECENTER/political%20parties%20manual/The%20Political%20Parties.pdf
https://www.orpp.or.ke/images/RESOURCECENTER/political%20parties%20manual/The%20Political%20Parties.pdf
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declared unlawful source. The Act prohibits contributions from non-citizens or foreign 

governments, intergovernmental organisations or a non-governmental organisation. Unless all 

corporations are categorized as non-citizens otherwise, they would be entitled to make 

contributions. This is a third area of contestation which makes it difficult to enforce the law. In 

fact, it would conflict with the Election Campaign Finance Act which permits contributions from 

corporations to candidates and political parties.   

Further, to ensure transparency and accountability, political parties are required to disclose to the 

Registrar of Political Parties all contributions received from any of the listed sources.459 Any party 

that fails to disclose the source of funds commits an offence under the Act.460 The parties are also 

required to publicize information, in at least two newspapers, with nationwide circulation, on their 

sources of funds within a span of ninety days after the end of its financial year.461 This information 

must include the sources of the funds, the amount received from its supporters and third party 

donations and the assets together with liabilities of the political party. Any political party that fails 

to publicize the information commits an offence. 462 There has been little compliance with this 

requirement over the years yet there is a requirement that that parties that fail to comply should 

not receive funds from the Political Parties Fund.  

The Office of the Registrar of Political Parties is tasked with the mandate of enforcing the 

provisions of the Act.463 To monitor compliance, the Registrar of Political parties retain the power 

to call for the records of any political party for inspection. The Record is to include particulars of 

all sources of funds to the political party including contributions, donations or pledges of a 

contribution or donation, by the founding members of the political party or by third parties, 

 
459 Ibid. S. 27(4). 
460 Section 28(7). 
461 Ibid. 
462 Ibid.  
463 Ibid, Section 33 and 34. 
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expenditure of the political party and indirect contributions and all financial transactions and 

records of assets and liabilities of the political party.464 The Registrar also has the power to 

withhold allocations to political parties contravening the Act, suspend a political party for a period 

of twelve months or even deregister any non-complying political parties.465  

To ensure further transparency, political parties are required to submit their audited financial 

statements to the Auditor- General for auditing and tabling before the National Assembly. The last 

audited accounts tabled before the National Assembly was for the 2016-2017 financial year.466 

This Committee Report identified the challenge that the Registrar has not implemented the Act 

fully and that the National Treasury has not complied with the High Court Order to make provision 

for the 0.3 % in the annual budget for allocation to the Political Parties Fund by Parliament.467 In 

the run up to the 2017 general elections, it is reported that the Jubilee Party candidate, Uhuru 

Kenyatta had a huge financial muscle of Kshs 1.4 billion in its account with further sums of Kshs 

1.11 billion from members contributions, Kshs 621.8 million as nomination fees, Kshs 387 million 

as monthly party contributions and membership fees. On the other hand, the ODM party candidate 

Raila Odinga had about Kshs 1 billion shillings less than the Jubilee Party. In the 2018- 2019 

financial year, the Jubilee Party raised Kshs 339,041,370 and spent all but Kshs 381,000 while 

ODM spent much lesser. The reports do not include all the sources of financing to those parties.468 

During the 2017-2018 financial year covering the August 8, 2017 General Election and the October 

26 repeat presidential election called by the Supreme Court, the Jubilee Party reported that it had 

 
464 Sections 17 and 18 of the Act. 
465 Sections 21 and 41(5)(c) of the Act. 
466 National Assembly of Kenya, ‘First Report of the Special Fund Account Committee on Audited Financial 

Statements for Political Parties Fund for the Year ended June 2017’ available at  

http://www.parliament.go.ke/sites/default/files/2019-

03/POLITICAL%20PARTIES%20FUND%20TABLED%20REPORT.pdf (accessed 15 November 2019. 
467 Evelyne Judith Kwamboka, ‘ODM petitions government over Sh 4.1 billion’,  Standard Digital 2 November 2019 

available at https://www.standardmedia.co.ke/article/2001347829/odm-petitions-government-over-sh4-1-billion. 

 
468 Ibid.  

file:///C:/Users/Kenvine%20Ouma/Downloads/First%20Report%20of%20the%20Special%20Fund%20Account%20Committee%20on%20Audited%20Financial%20Statements%20for%20Political%20Parties%20Fund%20for%20the%20Year%20ended%20June%202017’%20available%20at%20%20http:/www.parliament.go.ke/sites/default/files/2019-03/POLITICAL%20PARTIES%20FUND%20TABLED%20REPORT.pdf
file:///C:/Users/Kenvine%20Ouma/Downloads/First%20Report%20of%20the%20Special%20Fund%20Account%20Committee%20on%20Audited%20Financial%20Statements%20for%20Political%20Parties%20Fund%20for%20the%20Year%20ended%20June%202017’%20available%20at%20%20http:/www.parliament.go.ke/sites/default/files/2019-03/POLITICAL%20PARTIES%20FUND%20TABLED%20REPORT.pdf
file:///C:/Users/Kenvine%20Ouma/Downloads/First%20Report%20of%20the%20Special%20Fund%20Account%20Committee%20on%20Audited%20Financial%20Statements%20for%20Political%20Parties%20Fund%20for%20the%20Year%20ended%20June%202017’%20available%20at%20%20http:/www.parliament.go.ke/sites/default/files/2019-03/POLITICAL%20PARTIES%20FUND%20TABLED%20REPORT.pdf
file:///C:/Users/Kenvine%20Ouma/Downloads/First%20Report%20of%20the%20Special%20Fund%20Account%20Committee%20on%20Audited%20Financial%20Statements%20for%20Political%20Parties%20Fund%20for%20the%20Year%20ended%20June%202017’%20available%20at%20%20http:/www.parliament.go.ke/sites/default/files/2019-03/POLITICAL%20PARTIES%20FUND%20TABLED%20REPORT.pdf
https://www.standardmedia.co.ke/article/2001347829/odm-petitions-government-over-sh4-1-billion
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slightly over Kshs. 618 million in its accounts of which Ksh240 million was received from the 

Political Parties Fund while Sh378 million was raised from public donations.469 

While providing for public funding of political parties is a good step towards the 

institutionalization of political parties in Kenya and enhance their participation in the democratic 

process, there are a lot of challenges that portend for the implementation of the law. To start with, 

there is a difficulty in allocation and disbursement of funds by the National Treasury and 

Parliament. In fact, even where parties like ODM secure Court Orders and a Parliamentary 

Committee has recommended that they comply, the National Treasury has failed to comply with 

the law and Court Orders. This militates against the very noble intentions of public funding in the 

first place. Secondly, several small parties are deprived of public funding.470 They must then resort 

to other sources to fund their activities which increases the opportunity and incentive for patronage 

and illegal funding of these political parties.  

Third, the uncertainty in the law on lawful private sources or authorised contributions may inhibit 

regulation of corporate campaign contributions to political parties. Relatedly, if contributions are 

only limited to citizens as the Registrar of Political Parties has noted, there is a contradiction the 

Election Campaign Finance Act which permits corporations to both contribute to candidates and 

political parties and independently spend money in election campaigns.  

Fifth, it is a historical fact that political parties’ formation and functioning revolved around the 

personalities, ethnic and regional affiliations and charisma of the political leaders associated with 

those parties.471 The said political parties have always relied on the leaders to source for funds for 

 
469 Ibid. 
470 Friedrich Ebert Stiftung (FES), ‘Institutionalizing Political Parties in Kenya’ (2010) available at 

https://library.fes.de/pdf-files/bueros/kenia/07885.pdf accessed 15 November 2019. 
471 Musa I.A. Segita, ‘Review of Political Party Democracy in Kenya’ (2017) 5(1), Kabarak Journal of Research & 

Innovation. 
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campaigns. Despite the institutionalization of political parties through registration, public funding 

of political parties, insistence on these parties having a national character; subscription to a code 

of conduct for political parties, and auditing of accounts, among other institutional attributes the 

Kenyan political culture remains unchanged. The constitutional and statutory architecture cannot 

change Kenyan politicians’ frame of mind. It therefore requires a deliberate effort by the Registrar 

of Political Parties to educate the political parties and citizens on the benefit of regulation to ensure 

that they can change and comply with the law.  

Though the Registrar of Political parties has immense powers to enforce the Act, there has been a 

great lethargy to enforce the law. No action has been taken against political parties who do not 

comply with the law especially on publishing and disclosing all contributions received and 

expenditure. Perhaps the Office of the Registrar is beholden to some powerful partisan political 

parties and officials who are used to the Kenyan political culture and would want status quo to 

remain.  

Other challenges facing the implementation of the Act include executive power excesses especially 

in controlling the purse and allocations to the Office of the Registrar of Political Parties and 

candidates, negative ethnicity, and political corruption which continues to exist in Kenya. 

Therefore, there is need for all the organs of government and persons charged with the 

implementation of the Constitution and the Act to do so faithfully and fully. The members of the 

public, the civil society and other bodies must ever remain watchful of the process towards Kenya’s 

democratization to avoid a relapse to the past especially in light of the requirement for publication 

of reports in the media to enable citizens ascertain who is contributing funds to which political 

party to enable them make informed choices during elections.  
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3.3.3 The Election Campaign Financing Act472 

This law is aimed at regulating election campaign contributions and expenditure in Kenya, 

providing for accountability of all income received and expenditures during election campaigns.473 

The Act allows corporations to contribute to candidates and political parties, empowers the IEBC 

to impose limits on amounts that individuals and corporations can contribute to candidates and 

political parties,474 provides for disclosure of by corporations, candidates and political parties to 

the IEBC in the candidate’s or political party reports and mandates the IEBC to enforce its 

provisions.475 The foregoing aspects are separately examined below. 

3.3.3.1 Regulation and Mandate of IEBC 

Th Election Campaign Financing Act 476 mandates the IEBC to regulate and administer election 

campaign financing laws in Kenya. It grants the Commission the powers to investigate and ask for 

records on expenses incurred by a particular candidate, political party or a referendum 

committee.477 Part 3 of the Act lays down the framework on how the IEBC is to regulate the 

contributions and expenditure as demonstrated below.478 The IEBC requires every political party 

intending to participate in an upcoming electoral process to submit to the Commission its 

Campaign Expenditure Rules before proceeding with the nomination of its candidates. 479 

 

 

 
472 2013. 
473 Ibid. 
474 Section 12(1)(b). 
475 Section 16(3) of the Act. 
476 Ibid, section 3. 
477 Ibid, section 4. 
478 Ibid. 
479 Ibid. 
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3.3.3.2 Contributions and Donations Limits 

Limitation on contribution is a mechanism to minimize the possibility of corruption or purchasing 

political influence on candidates and the electoral process.480 Its main objective is to achieve 

equality of influence in the electoral process. Limitations on contributions may either be 

quantitative or qualitative. Quantitative restrictions target the total sum that corporations and 

individuals may contribute to political parties while qualitative restrictions target the source of 

such contributions.  

The Election Campaign Financing Act employs both quantitative and qualitative restrictions on 

contributions to candidates and political parties. It allows for financing of party nominations, 

election or referendum contributions received from other persons, political parties, organizations, 

any other lawful sources including from fundraisers or harambees.481  

The Act permits individuals and corporations to contribute to candidates and political parties. 

Corporations or organizations can contribute to a candidate or a political party in two ways.482 If 

it is a monetary contribution, the corporation can only give amounts not exceeding the limits 

imposed by the IEBC. The corporation must channel its contribution through the candidate or 

political party expenditure account.483 However, if a corporation wishes to independently 

campaign for a candidate, that corporation is required to seek consent in writing from the intended 

recipient of their support, register with the IEBC and open a campaign financing account into 

which contributions given or received by it shall be deposited  three months before the day of the 

 
480 OSCE Office for Democratic Institutions and Human Rights, ‘Handbook for the Observation of Campaign Finance’ 

(2015) available at https://www.osce.org/odihr/elections/135516?download=true accessed 15 November 2019. 
481 Ibid, Section 11. 
482 Ibid. 
483 Ibid. 

https://www.osce.org/odihr/elections/135516?download=true
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polls.484 The independent expenditure amount must be within the spending limits issued by the 

Commission.485  

The Act tasks the IEBC to impose contributions limits at least twelve months to a general election. 

The limits are to be set on the total contributions to a candidate or a political party, the contributions 

from a single source, paid up media coverage or a loan forming part of a contribution which a 

candidate, political party or a referendum committee may receive during the expenditure period.486 

The IEBC must public a Gazette Notice to that effect. All contributions from third parties must not 

exceed twenty percent of the total contributions received from any one individual or corporation.487  

Unlike the Political Parties Act, the Election Campaign Finance Act is clear in its definition of 

contributions, donations, and illegal sources in relation to contributions. The Act further makes 

adequate provisions for both monetary and non-monetary contributions including loans, other 

assets and prohibits public resources from being used in campaigns. This is a welcome move to 

facilitate a clear understanding of the law and ensure compliance with the Act.  

In compliance with this provision of the law, the IEBC gazetted488 the limits of contributions for 

political parties together with candidates intending to vie as independent candidates in the general 

elections scheduled for 8th August 2017.489 In the gazette notice, the Commission fixed the total 

contributions to political parties at Kshs. 15,030,950,000.00 which a further limit of contribution 

from a single source being Kshs. 3,006,190,000.00.490 Contributions to presidential candidates 

were capped at Kshs. 5,247,588,207.74. Further caps were set for contributions to candidates vying 

 
484 Ibid. 
485 Ibid. 
486 Ibid. 
487 Ibid. 
488The Kenya Gazette Vol. CXVIII-No. 90 (8th August,2016) < 

https://www.iebc.or.ke/uploads/resources/XFHwhfQuU2.pdf> accessed 25 July 2019  
489 Ibid. 
490 Ibid. 

https://www.iebc.or.ke/uploads/resources/XFHwhfQuU2.pdf
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for County Governor, Senator, Women Representatives, Members of the National Assembly and 

Ward Representatives. The caps varied depending on the location, population and the total number 

of registered voters in that electoral area.491  

However, it was good only on paper since no records or indication whatsoever exists to prove that 

the political parties and candidates complied with the gazette notice. Further, Hon Raila Odinga 

moved to the High Court to challenge the gazettement of the said rules as unconstitutional.492 Most 

importantly, in line with Kenya’s political culture of impunity and opacity in financing politics 

and the electoral process, politicians were up in arms and protested the Gazette Notice. The 

Chairperson of the National Assembly Committee on Delegated legislation, Hon. William 

Cheptumo is reported to have said that the regulations were not grounded in law and that they 

could not comply with them. Hon Dan Maanzo is reported to have said that the IEBC were 

mischievous in setting up the limits and publishing Rules and caps. In his view, the publication of 

the limits was construed to give IEBC a good image and condemn the Members of Parliament. He 

insisted that the IEBC should apologise to Kenyans.493 

On 20th December 2016, the Chair of the Committee William Cheptumo moved a Motion that the 

House adopts the Report of the Committee on Delegated Legislation on its consideration of the 

Election Campaign Financing Regulations, 2016 resolving not to approve for publication the 

Election Campaign Financing Regulations, 2016 alleging that they contravened Section 5 of 

Election Campaign Financing Act, 2013 and Section 13 (a) of the Statutory Instruments Act. The 

Chairperson also proposed an amendment to relevant sections of the Election Campaign Financing 

Act to allegedly give proper timelines for compliance to enable the IEBC to submit fresh 

 
491 Ibid. 
492 Richard Munguti, ‘Raila challenges the Elections Financing rules’ Daily Nation (Nairobi, 15 December 2016). 
493 Wilfred Ayaga, ‘House team declares Kenya's campaign financing regulations null and void’ Standard Digital 

online for 20 December 2016 available at https://www.standardmedia.co.ke/article/2000227396/house-team-declares-

kenya-s-campaign-financing-regulations-null-and-void accessed 15 November 2019. 
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regulations for approval. The Members of Parliament passed the Election Laws (Amendment) 

Act494 postponing the commencement date of the Election Campaign Financing Act495 after the 

2017 general elections.   

Qualitative restrictions adopted by the Act include prohibition of anonymous donations, 

contributions from illegal sources,496 use of State resources or institutions or public officers to 

campaign,497 and contributions from foreign governments. All the prohibited contributions 

received by candidates or political parties must be reported to the IEBC and such funds forwarded 

to the IEBC within 14 days.498 Failure to notify the IEBC amounts to an offence and one may be 

disqualified or barred from participating in the elections or referendum, whichever is applicable.499 

It is also important to note that the Act provides a mechanism for handling illegal sources of funds 

received by candidates and political parties which is not contained in the Political Parties Act.  

In Kenya, complaints have majorly been made against campaign by State and public Officers and 

the use of public or State resources in election campaigns. The outgoing Communication Authority 

of Kenya Director General Francis Wangusi confirmed in an interview with a journalist that a few 

months to the 2017 general elections, a Principal Secretary called him and demanded that the 

Communications Authority of Kenya contributes funds to the State campaign machinery for 2017 

general elections. He declined this request. Additionally, another request was made for the 

Authority to fund the swearing-in ceremony of President Uhuru Kenyatta and his deputy William 

Ruto. Again, the Authority refused to do so. Government operatives then engineered his 

 
494 Act No. 1 of 2017. 
495 (2013). 
496 Ibid. 
497 Ibid, section 14. 
498 Ibid. 
499 Ibid. 
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suspension alleging that his conduct was being investigated prompting him to file a suit against 

the Board of Directors. The case was finally settled out of Court.500  

In Raila Amolo Odinga & Another v IEBC & 2 Others501 the Petitioner raised the issue of use of 

state or public resources attached the Presidency by publishing achievements and government 

projects in a public portal during the election period and undue influence by paying IDPs during 

the campaign period which compromised the integrity of the electoral process in breach of the 

law.502 The Supreme Court took an uncanny path, abdicated its jurisdiction as an election Court in 

Presidential Election Petitions and deferred to the jurisdiction of the High Court where Petitions 

raising the same issue were filed on the interpretation of the Constitution.503 In a further attempt 

to run away from its constitutional and statutory obligation to give authoritative interpretation of 

the law and to guide all other Courts in Kenya, the Supreme Court made a rather curious 

observation that the Presidency was not required to give an account of state resources attached to 

that office nor was there a prohibition against the President to refrain from misusing public 

resources during election campaigns. The Supreme Court equally dismissed the allegation of 

undue influence through making payments of IDPs on account that the Petitioners had not adduced 

enough evidence to establish undue influence. Several other Election Petitions raised the similar 

issues which were dismissed for want of proof.504 

 
500 Frankline Sunday, ‘Wangusi: The day I defied an ‘order from above’ to fund 2017 polls’ Standard Digital 

Publication for 8 September 2019 available at 

https://www.standardmedia.co.ke/business/article/2001341116/wangusi-the-day-i-defied-an-order-from-above-to-

fund-2017-polls accessed 15 November 2019. 
501 Presidential Election Petition No. 1 of 2017. 
502 Section 14 of the Election Offences Act, 2016. 
503 Apollo Mboya v A-G & Others Pet 162 of 2017 and Jack Munialo v A-G & Others Petition 182 of 2017. 
504 Examples include Joseph Oyugi Magwanga & Another v IEBC & 3 Others, Homa Bay High Court Election Petition 

1 of 2017 and Peter Odima Khasamule v Independent Electoral and Boundaries Commission (IEBC) & 2 Others, 

Busia High Court Election No. Petition 4 of 2017. For a detailed review of these cases see Lucianna Thuo, 

‘Compendium of 2017 Election Petitions: Select Decisions, Issues and Themes Arising from the 2017 General 

Elections in Kenya (2019) The Kenyan Section of the International Commission of Jurists (ICJ Kenya). 
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In the United States of America, laws limiting contributions have been subject of intense litigation. 

In Buckley v Valeo505 the Congress amended the Federal Election Campaign Act of 1971 (FECA) 

in 1974 limiting individual and group political contributions to $1,000 per candidate per election 

with an annual cap of $25,000 and by a Political Action Committee (PACs) to $5,000 per candidate 

per election.506 The amendment further limited a candidate’s personal or family contribution to his 

campaign for each federal elective post. PACs were required to keep detailed records of all 

contributions and expenditure and to file quarterly reports with the Federal Electoral Commission 

(FEC). To implement the Act, the amendment created an eight Member Commission to which the 

President, Speaker of the Senate and Speaker of the House of Representatives each appointed two 

members with Clerks of each House being ex officio members. 

The US Supreme Court considered the amendments and found that the provisions limiting political 

donations did not infringe on First Amendment Rights as such limitation was proportionate and 

justified by a legitimate governmental interest in limiting corruption or the appearance of 

corruption in politics.507 The Court distinguished independent candidate expenditure from direct 

contributions to candidates and political parties and upheld the limitation on direct contributions.508 

The Court further faulted the limit on a candidate’s self-expenditure for unreasonably restraining 

the candidate’s capacity to engage in a discussion of public issues and vigorously campaign for 

election.509  

In McConnel -v- Federal Election Commission,510 the US Supreme Court upheld the restriction on 

contributions including the 2002 amendments through the Bipartisan Campaign Reform Act, 2002 

 
505 424 U.S 1 (1976). See Yasmin Dawood, supra n 197, 274. 
506 Ibid. See also https://www.law.cornell.edu/supremecourt/text/424/1 accessed 14 October 2019. 
507 Ibid.  
508 Monteiro A., ‘Private Funding of Political Campaigns: Comparative analysis of the law in the United States and in 

Brazil’ (2015) 1(1), Revista Ballot, 83-104. 
509 See also the summary https://legaldictionary.net/buckley-v-valeo/ 
510 540 US 2003 available at https://transition.fec.gov/pages/bcra/02-1674.pdf (accessed  14 October 2019). 

https://www.law.cornell.edu/supremecourt/text/424/1
https://legaldictionary.net/buckley-v-valeo/
https://transition.fec.gov/pages/bcra/02-1674.pdf
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(BCRA) which sought to ban unrestricted donations (soft money) creeping into national or State 

political parties by corporations, trade unions or wealthy individuals and unregulated under the 

FECA. The Supreme Court reaffirmed the holding in Buckley that the prevention of corruption and 

the appearance of corruption was the only permissible justification for campaign finance 

regulation. In McConnel, the Supreme Court was emphatic that the limits on contributions was to 

address not only actual corruption threatened by large financial contributions but also address the 

appearance of corruption or undue influence on an officeholder’s judgment which would erode 

public confidence in the electoral process. As such, the Court upheld the impugned provisions of 

the BCRA.511  

The United States jurisprudence reviewed above justify the regulation or limitation of campaign 

contributions. The cases have demonstrated that the objective of regulation of campaign 

contribution is to limit both quid pro quo corruption, as well as any appearance of corruption. The 

cases have demonstrated the delicate balancing act where both free speech and equality are 

protected as proposed by the Rawlsian egalitarian school of thought.512 In line with the forgoing 

jurisprudence, Kenya has adopted the same model of permitting contributions but imposing both 

quantitative and qualitative restrictions on contributions.  

3.3.3.3 Expenditure Accounts, Authorized Expenditure and Spending Limits  

To start with, limitation or capping of expenditure is designed to achieve equality of arms and 

ensuring that a candidate or party has an equal ability to spend money and persuade voters and be 

elected through the limitation of expenditure and public funding of the poor candidates.513  

 
511 Ibid.  
512 Ibid. 
513 OSCE Office for Democratic Institutions and Human Rights, ‘Handbook for the Observation of Campaign Finance’ 

supra n 671. 
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It is also designed to achieve equality of access to the marketplace and to protect a citizen’s right 

to equally and openly participate in a political discourse as a speaker or a listener. It is achieved 

through an equal airing of all ideas in the marketplace by a limitation of third-party expenditure in 

campaign advertising.514 Such limitations may also be quantitative or qualitative. The Election 

Campaign Financing Act adopts both quantitative and qualitative limitations on expenditure. 

Quantitative limitations are in the form of caps on spending while qualitative limitation relate to 

the authorized items or activities for which campaign expenses may be incurred by a candidate, 

political party or a corporation in incurring an independent expenditure.  

The Act does not set the expenditure caps. It mandates the Commission to, through a gazette notice, 

impose spending limits as to the total amount a candidate or political party should spend for an 

election campaign.515 The spending limits are to be based on the various factors including the 

geographical locations, the type of election being held, the population of persons in a particular 

electoral area, the number of parties in that electoral area and the communication infrastructure.516 

Ahead of the 2017 general elections, the IEBC gazetted expenditure limits. The notice indicated 

the maximum amount an individual or political party could spend ahead of party primaries and 

during election campaigning.517 It also listed the specific amounts under every item including 

communication, election agents, campaign personnel, venues and the period within which the 

amount was to be spent within six months to the general election.518 The total expenditure limits 

by political parties was fixed at Kshs. 15,030,950,000.00 same amount as the cap on total 

contributions to political parties. Presidential candidate expenditure cap was fixed at Kshs. 

5,247,588,207.74. 

 
514 Ibid. 
515 Ibid. 
516 Ibid, Section 18. 
517 Ibid. 
518 Ibid. 
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Where a party, individual or committee exceeds the limits stated, the party must file a report to the 

Commission explaining the reasons for exceeding the said limits to the satisfaction of the 

Commission.519The Commission reserves the mandate to prescribe the nature of authorized items 

or activities for which campaign expenses may be incurred including the cost of campaign venue, 

publicity, advertising, personnel, transportation costs and other justifiable expenses.520  

To ensure that all contributions and expenditures are properly managed and accounted for, the Act 

requires political parties, their candidates and independent candidates to set up party or party 

candidate’s or independent candidate’s expenditure committees.521 These committees are to be 

registered with the Commission not less than three months before a general election, 14 days after 

an announcement of a referendum or seven days upon the declaration of a vacancy prompting a by 

election.522 These committees are expected to open an expenditure account whose details they must 

be share with the Commission during the registration process.523 The candidates are expected to 

deposit all contributions from the candidate, his political party or other contributions received from 

any other person, organization or any other lawful sources into the expenditure Account.524  

The committee members are required to generally offer financial advice to the party, party 

candidate or independent candidate in relation to the election campaigns; manage the expenditure 

committee account; and account for all the funds received and used to the IEBC.525 The failure of 

a party candidate expenditure committee to submit a preliminary nomination expenditure report 

automatically disqualifies that candidate from contesting in the electoral process.526 

 
519 Ibid, Section 18(7). 
520 Ibid, Section 19.  
521 Ibid, Sections 7 and 8. 
522 Ibid. 
523 Ibid. 
524 Ibid, Section 6 
525 Ibid, Sections 7(4) and 8(3). 
526 Ibid, Section 7. 
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The Act also permits independent expenditure by corporations on behalf of candidates. Prior to 

spending money on behalf of a candidate, corporations must obtain consent in writing from the 

candidate, register with the IEBC and open a campaign financing account into which contributions 

given or received by it shall be deposited three months before the day of the polls.527 The 

corporation can only spend such moneys on the items authorised by the IEBC subject to 

expenditure limits imposed by the IEBC. In the Gazette Notices Nos 6307-6310 limiting both 

contributions and expenditure, the IEBC did not make specific limits on independent corporate 

expenditure. It therefore follows that they are to comply with the expenditure limits on the Items 

set out for political parties and candidates.  

Independent expenditure limits were attempted in 1979 where a cap of Kshs 40,000/- was imposed 

on candidates under the National Assembly and Presidential Elections Act. However, the limit was 

not complied with at all with the Government and the Ruling Party, KANU expressly admitting 

that they could not effectively implement the law. No case has been filed in respect to the 

expenditure limits.  

The issue of independent campaign expenditure has been litigated in the United States of America. 

In Buckley v Valeo, the US Supreme Court declared the 1971 Amendments to FECA capping 

independent expenditure by candidates, groups and PACs’ as unconstitutional for limiting the 

exercise of quality, quantity and diversity of free speech.528 The Court further faulted the limit on 

a candidate’s self-expenditure for unreasonably restraining the candidate’s capacity to engage in a 

discussion of public issues and vigorously campaign for election.529   

 
527 Ibid. 
528 Monteiro A., ‘Private Funding of Political Campaigns: Comparative analysis of the law in the United States and in 

Brazil’ (2015) 1(1), Revista Ballot, 83-104. 
529 See also the summary https://legaldictionary.net/buckley-v-valeo/ 

https://legaldictionary.net/buckley-v-valeo/
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In McConnel v Federal Electoral Commission, where the Congress amended the amendments to 

the Federal Election Campaign Act through the Bipartisan Campaign Reform Act, 2002 (BCRA) 

in 2002 banning independent third-party adverts by corporations, unions and Non-Profit 

Organisations 30 days before party primaries or 60 days before the election date. Various parties 

challenged the BCRA provisions on the ground that they contravened the First Amendment Right 

to free speech.530 The Supreme Court further upheld the restriction on the use of corporate funds 

to finance electioneering communications holding instead that the restriction was not overbroad 

and corporations could still use funds collected from separate segregated avenues. It was therefore 

not a complete ban on expression which would violate the First Amendment Right to free 

speech.531  

However, in Citizens United v Federal Electoral Commission532 Citizens United wanted to air a 

film critical of Hillary Clinton, Hillary: The Movie ahead of the 2008 Democratic Party Primaries 

within 30 days of the primaries which would be a violation of BCRA which prohibited 

corporations from making independent expenditure on advertisements.533 The US Supreme Court 

(by a majority of 5-4) upheld the corporate right to free speech holding that the Federal 

Government could not suppress free speech because of juristic or corporate identity of the 

speaker.534 The Supreme Court struck down all BCRA provisions limiting independent 

expenditure by corporations and unions thus freeing corporations to spend money in electioneering 

communications and as well directly campaign for the election or defeat of candidates. However, 

the Supreme Court retained the prohibition on direct corporate and unions contributions to political 

 
530 Ibid.  
531 Federal Electoral Commission McConnel v. FEC available at 

https://transition.fec.gov/law/litigation/McConnell.shtml#sc (accessed 14 October 2019). 
532 558, U.S. 310 (2010). 
533 Section 203 of BCRA. 
534 Storrs Sam, ‘Ethical Issues in Campaign Finance Reform: Equality v Free Speech (2013) 2(2), Seven Pillars 

Institute, 35-45. 

https://transition.fec.gov/law/litigation/McConnell.shtml#sc
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parties and candidates. The Supreme Court emphasized that while the Government would not 

hinder free speech, it would properly regulate the same and enhance transparency by requiring for 

prompt disclosure of the sources of campaign funds by corporations.535 

In the European Union, the European Court on Human Rights (ECtHR) has recognised the purpose 

of the limitation on expenditure and the state’s need to protect the democratic debate when 

balancing regulatory objectives as against protection of freedom of speech.536 In Bowman v United 

Kingdom537 the Applicant challenged the United Kingdom’s limit on independent campaign 

expenditure to £5538 as a violation of the freedom of speech and expression protected under Article 

10 of the European Charter on Human and Peoples Rights. The Court considered United 

Kingdom’s legitimate interest and objective in regulating independent campaign expenditure 

though found that the amount was too low and concluded that there was no violation of the 

Convention. The Court held that the restriction was proportionate to, and no more extensive than 

necessary in a democratic society to prevent the evasion of the maximum limits of expenditure. In 

the Court’s opinion, such restrictions offer equality of arms as between candidates, protects 

candidates from manipulation by pressure groups and safeguard candidates’ independence and 

does not prohibit the spending of money for the promotion of a cause other than promoting the 

interests, or harming the prospects, of a particular candidate. The restriction counterbalances the 

expenditure limits imposed on candidates and was limited in time to only during the electoral 

cycle. As such, they are justifiable, relevant and enough.  

 
535 Section 201 and 311 of BCRA. 
536 OSCE Office for Democratic Institutions and Human Rights, ‘Handbook for the Observation of Campaign Finance’ 

supra n 671. 
537 141/1996/760/961. 
538 Representation of the People Act 1983, Section 75) 
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Relatedly, in Animal Defenders International v United Kingdom,539 the Court concluded that a ban 

on independent political advertising during the campaign period was justifiable and permissible to 

protect the democratic process from distortion by powerful financial groups with advantageous 

access to influential media. The prohibition was not a disproportionate interference with the 

Applicant’s right to freedom of expression thus no violation of Article 10 of the Convention. The 

European Union jurisprudence gives a useful insight on the justification for imposing restrictions 

on independent expenditure caps by corporations. The USA has taken a liberal approach on 

independent campaign expenditure while the EU has taken a cautious and measured approach to 

regulating expenditure by candidates, corporates and political parties, which Kenya has adopted. 

3.3.3.4 Disclosure Requirement 

In Citizens United, the US Supreme Court while liberalizing independent expenditure said that the 

Government would enhance transparency by requiring for prompt disclosure of the sources of 

campaign funds by corporations.540 It is therefore a mechanism to promote accountability, 

transparency and public confidence in the integrity of an electoral process. In respect to 

corporations, disclosure is a mechanism by which corporations account to shareholders on their 

investment. Disclosure is also a useful tool for informing voters to enable them assess candidates 

and political parties before voting for them.   

The Election Campaign Financing Act expects candidates, political parties together with 

referendum committees to disclose the amount and source of contributions received for campaign 

for nomination, election or referendum.541 This disclosure entails indicating the amount of funds 

in one’s expenditure account, the sources and nature of the said contributions and details of the 

 
539 Application no. 48876/08). 
540 OSCE Office for Democratic Institutions and Human Rights, ‘Handbook for the Observation of Campaign Finance’ 

supra n 671. 
541 Ibid, Section 16(3).  

https://hudoc.echr.coe.int/eng#{%22appno%22:[%2248876/08%22]}
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contributions and whether they were received in cash or in kind and whether or not they were 

donations.542  

To ensure accountability, the Act imposes an obligation on a recipient of contributions to issue 

receipts for every amount received exceeding twenty thousand shillings.543 For contributions 

received from organizing harambees, the recipient must keep the record of the specific details of 

the harambee including the venue, date, organizers together with details of contributions received 

towards the harambee.544 Nevertheless, these contributions are to be given based on the limits set 

by the Commission through gazette notices.545  

Through disclosure, a candidate or a political party will enable the IEBC to confirm whether that 

candidate, party or committee has complied with the requirement of the disclosure process under 

the Act.546  

While under the Political Parties Act, the reports are public documents and are to be publicised in 

at least two newspapers with national circulation, disclosure reports under the Election Campaign 

Financing Act are confidential. They can only be disclosed when the information is required by a 

court of law, where there are investigations or where a complaint has been lodged against a party 

or candidate. A candidate who fails to disclose contributions and expenditure commits an offence. 

This may impair the right to access to information or militate against oversight of compliance by 

parties and candidates with this law.  

 

 
542 Ibid. 
543 Ibid. 
544 Ibid. 
545 Ibid. 
546 Ibid  
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3.3.3.5 Expenditure Reports  

The filing of Reports is a useful tool to enable the IEBC monitor compliance with the Election 

Campaign Financing Act. Reporting should include preliminary reports (before election 

campaigns and during campaign periods) and final reports after the elections.547 An initial report 

commences the monitoring of compliance with preliminary election requirements like setting up 

of Committees, opening accounts and identifying the relevant accounting officers.548 Interim 

reports provide an opportunity for the IEBC to monitor compliance during the campaign process 

while the final report provides a complete and comprehensive account of all income and 

expenditure covering the entire electoral cycle.549 

Kenya has adopted the three-tier reporting system of reporting. Candidates, political parties and 

corporations are required to register with the IEBC before elections and provide all the preliminary 

information. Party candidates are required to submit a preliminary nomination expenditure report 

to the political party and the IEBC.550 For an independent candidate or a referendum committee, 

they are each expected to submit only a final expenditure report to the Commission within three 

months following and elections.551  

All candidates and political parties are required to submit final expenditure reports to the IEBC 

within three months after elections.552 Corporations independently spending money on behalf of 

candidates are also required to file reports on all their income and expenditure with the party or 

 
547 OSCE Office for Democratic Institutions and Human Rights, 'Handbook for the Observation of Campaign Finance' 

supra n 671, 40. 
548 Ibid. 
549 Ibid.  
550 Ibid, Section 10. 
551 Ibid, Section 10. 
552 Ibid. 
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the candidate within thirty (30) days after an election to enable the candidate or political party 

incorporate the income and expenditure in the reports to the IEBC.  

The expenditure report submitted by candidates, corporations and political parties must include 

records indicating all transactions, income and expenditure statements.553 While the reports are to 

help the IEBC monitor compliance with the law, the exemption of Independent candidates from 

submitting a preliminary nomination expenditure reports ignores the fact that Election campaigns 

in Kenya begin much earlier and most candidates actually spend more money during campaigns. 

It would there be foolhardy to assume that independent candidates only spend money after 

nominations. In fact, they may use this leverage to exceed the expenditure limits and account only 

for the sums spent during the official election period in their final reports to the IEBC.   

3.3.3.6 Offences and penalties  

The Act has designed that the failure to adhere to any of its provisions amounts to an offence by 

any party who breaches its provisions for which upon conviction one can be fined two million 

shillings or a term of imprisonment not exceeding five years or to both.554 The second penalty is 

an automatic disqualification of the candidate, political party or an independent candidate as the 

case may be.555  

The Act has vested monitoring and oversight of compliance with the Act on the IEBC. The IEBC 

has the power to audit and review the reports to confirm compliance. Upon noticing any breaches, 

the IEBC may, if the breach has taken place before elections, disqualify the candidate, political 

party or the referendum committee from participating in the said election.556 The disqualified 

 
553 Ibid, Section 10(5). 
554 Ibid, Sections 22, 23 and 24.  
555 Ibid. 
556 Ibid. 
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candidates cannot be replaced by another candidate from the same party.557 If the breach is found 

after an election, the candidate or party is to be barred from participating in the next by-election or 

general election.558 Further, though the carry over clause of a ban is useful to ensure that candidates 

comply at all times, with Kenya’s political culture, it will be difficult for the IEBC to implement 

this and ban candidates.  

3.3.4 Political Parties’ Rules and Regulations  

To supplement the regulation of campaign financing by the Political Parties Act559 and the Election 

Campaign Financing Act,560 political party are required to have internal rules and regulations to 

regulate campaign contributions of its members.561 A sample of two political parties, Orange 

Democratic Movement (ODM), and Jubilee rules give an interesting account. It is important to 

note that no political party even after the coming into force of the Election Campaign Financing 

Act after the 2017 general elections has developed rules and regulations as required by the law. 

In 2014, the National Elections Governing Council for ODM adopted its election and Nomination 

Rules.562 Any person intending to vie as an ODM candidate must show proof of having satisfied 

the requirements under the Elections Act and the Regulations thereof implemented by the 

Commission.563 Candidates are additionally required to sign a pledge of commitment to commit 

towards financing the party functions.564 The Rules do not have any further provisions on 

contributions or donations to the party or candidates during election campaigns. As for the Jubilee 

 
557 Ibid, Sections 14(4), 21(5) & (6), 23(3). 
558 Ibid. 
559 (2011). 
560 (2013). 
561 Kipruto Rono Arap Kirwa, ‘The role of Political Parties in enhancing Democratic Governance in Africa: A case of 

Kenya’ (MA Thesis, University of Nairobi 2018). 
562 ODM Election and Nomination Rules (adopted in 2014) < https://www.odm.co.ke/images/downloads/ODM-

Rules-Final.pdf> accessed 25 July 2019  
563 See Rule 19 of the ODM Nomination Rules, 2014.  
564 Rule 21 

https://www.odm.co.ke/images/downloads/ODM-Rules-Final.pdf
https://www.odm.co.ke/images/downloads/ODM-Rules-Final.pdf


97 
 

party, it only has Nomination Rules which prescribe the procedure for conducting nominations 

with no clause on campaign financing of the party or party candidates during elections.565 

3.4 Challenges faced in the Implementation of the Campaign Finance Laws 

A review of the foregoing laws has disclosed that Kenyans wanted a break from the past and to 

reign in illegal campaign financing of political parties and candidates. In this regard, Parliament 

enacted several laws on campaign contributions and financing. However, Kenya is yet to fully 

regulate its campaign contributions and have politicians, parties or other supporters including 

corporate bodies adhere to the standards or rules laid down in the specific laws. In addition to those 

challenges observed in each of the foregoing sections, there are other challenges.  

To start with, the Election Campaign Financing Act was enacted after the 2013 general elections 

and its commencement date postponed to the 2022 general elections in 2017. Its lofty provisions 

are yet to commence. This is largely due to Kenya’s political culture that cherishes opacity and 

abhors transparency, accountability and integrity in the electoral process.  

Secondly, the cost of elections continues to increase with each electoral cycle while the sources 

seem to be relatively less especially for small parties, women and not so endowed candidates.566 

A lot of money is required during the party nominations exercise especially for the popular political 

parties as well as during the election campaign proper. The political parties also often rely on their 

party candidates to campaign for them in their strongholds without attendant additional funding.567 

 
565 Jubilee Party Nomination Rules, 2016 < https://roggkenya.org/wp-content/uploads/jubilee-party-kenya-

nomination-candidates-rules-primaries_sm.pdf> accessed 25 July 2019.  
566 Magnus Ohman, ‘The state of political finance regulations in Africa’ (2016) International IDEA Discussion Paper 

16/2016 < https://www.idea.int/sites/default/files/publications/the-state-of-political-finance-regulations-in-africa.pdf. 

accessed 31 July 2019. 
567 Ibid. 

https://roggkenya.org/wp-content/uploads/jubilee-party-kenya-nomination-candidates-rules-primaries_sm.pdf
https://roggkenya.org/wp-content/uploads/jubilee-party-kenya-nomination-candidates-rules-primaries_sm.pdf
https://www.idea.int/sites/default/files/publications/the-state-of-political-finance-regulations-in-africa.pdf
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This would increase the pressure on candidates and political parties to raise more funds including 

from illegal sources.  

Third, the practice of bribery and treating of voters, though proscribed under the Election Offences 

Act is still rampant in Kenya and affects the entire relationship between political parties, candidates 

and the voters and compromises the electorates democratic right to choose leaders based on their 

abilities and policies.568 This increases the cost of elections and needs to be stopped by the IEBC, 

the National Police Service and all other Government agencies.  

Fourth, as acknowledged by G.M. Njuguna in 1979,569 all attempts to cap campaign costs have 

failed because of the lack of goodwill and the failure to implement and enforce its provisions.570 

This will affect the implementation of the law. Given that the enforcement of the Campaign 

Financing Act strikes at the hearts of politicians and political parties, it needs their total goodwill 

to allow the act to commence and the IEBC to implement it which has so far not been forthcoming 

as exemplified in the Members of Parliament accusation of IEBC as wanting to portray them in a 

bad light prior to postponing the commencement date of the Act in 2016. 

Fifth is the capacity of the IEBC, the Registrar of Political Parties, the candidates and parties to 

comply with the disclosure and reporting requirements under the laws. The IEBC will be required 

to monitor all candidates and political parties and third-party entities who either contribute or 

spend money. While the IEBC and the Registrar of Political Parties have wide powers and 

discretion under the laws, there are various challenges with their capacity to investigate or conduct 

meaningful audits and reviews. For instance, the IEBC has itself been subject to corruption claims 

 
568 Ibid at 21.  
569 G.M. Njuguna supra n76. 
570 Ibid at 23 
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on procurement of critical services or its impartiality in monitoring and ensuring compliance with 

the law. More questions may be raised on this critical issue.  

Sixth, the IEBC and the Registrar of Political parties will be required to audit the reports and 

compliance status of candidates, political parties and third-party contributors or expenses. It will 

be an arduous task for them to do so noting that in Africa, the Election Management Bodies like 

IEBC do not have adequate finances to effectively discharge their core mandate. Relatedly, smaller 

parties in Kenya lack the proper institutional framework to receipt contributions, monitor their 

candidate’s expense accounts, compile reports and submit to the IEBC. Some political parties lack 

office staff, others lack financial resources to adequately run an office, surely how can they then 

be expected to comply with the law.571  

Seventh, strict regulation as is Kenya’s present regulatory framework may provide an incentive 

for political parties and candidates to keep parallel accounts under-report both their income and 

expenditure. In Kenya, political parties and candidates run parallel accounts that are not disclosed 

to the Registrar of Political Parties. It is estimated that during the 2013 general elections, Cord, 

Amani, Eagle and Jubilee Coalitions spent almost 10 Million shillings every day for hiring of 

helicopters for purposes of their campaigns.572 The Jubilee Alliance and Coalition for Reforms and 

Democracy (CORD) used more than Kshs 10 billion which were not included in both parties 

reports to the Registrar of Political Parties.573 Kenya’s political parties attitudes and culture have 

an important bearing on compliance.  

 
571 International Institute for Democracy and Electoral Assistance, Money, Influence, Corruption and Capture: Can 

Democracy be Protected’ in The Global State of Democracy 2017: Exploring Democracy’s Resilience (2017). 
572 Okechukwu Eme, ‘Political Financing in Africa: A comparative study of Kenya and Nigeria: Proposal for reform’ 

(2014) Vol.5 No. 27 Mediterranean Journal of Social Sciences. 
573 International Institute for Democracy and Electoral Assistance, ‘Money, Influence, Corruption and Capture: Can 

Democracy be Protected’ in The Global State of Democracy 2017: Exploring Democracy’s Resilience (2017)   
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Most importantly, the other oversight actors, voters, non-governmental organisations and human 

rights bodies cannot effectively play their watchdog role as both disclosure and expenditure reports 

are confidential and are not accessible to all on an online platform for each of access.574 Even the 

political party reports filed with the Registrar of Political Parties is not published and publicised 

as required by the law. It is therefore impossible for these watchdog entities to follow up on 

compliance with the law. The law needs to be amended to open all reports to public scrutiny. 

The lack of clarity and contradiction on definition of lawful sources, illegal contributions and on 

corporate contributions to political parties under the Political Parties Act make it difficult for the 

IEBC and the Registrar of Political parties to implementation. The Political Parties Act needs to 

be harmonised with the provisions of the Election Campaign Financing Act to bring clarity and 

remove the contradictions in the Political Parties Act. 

3.5 Conclusion 

This Chapter set out to discuss the legislative and regulatory framework governing Elections 

campaign financing in Kenya. Various statues, regulations, regional and international instruments 

have been considered and analyzed. It is noteworthy that the underlying principle emerging from 

the international, regional and local laws is the pursuit of fairness, equality of opportunity, 

transparency and integrity in elections. To achieve the foregoing, the international, regional and 

local legal framework analysed above proscribe corruption and illegal influence of corporate 

money in politics. Other than general principles, the international and regional legal framework 

lack specifics on regulating campaign financing. A case review conducted also gave an interesting 

insight into the political powerplay and the delicate balancing act in regulating campaign financing 

or fighting corruption in the electoral process.   

 
574 Section 16(5) of the Election Campaign Financing Act, 2013. 
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Kenya has a adopted a mixed policy strategy of both public and private campaign financing.575 

The Election Campaign Financing Act and the Political Parties Act have in built mechanisms to 

level the playing field in the marketplace of politics through defining and permitting legal 

campaign contributions but capping the amount of private contributions to candidates and political 

parties, providing for public funding or support of political parties while proscribing illegal 

diversion or use of state resources to fund campaigns, particularization of legal expenditure and 

imposing expenditure caps for each position, requiring mandatory disclosure of contributions and 

expenses by political parties and candidates, the filing of expenditure reports and auditing of 

expenditure accounts by the IEBC and the Registrar of Political Parties, the imposition of sanctions 

to candidates and parties who fail to comply with the laws. All these statutory mechanisms seek to 

ensure that wealth does not translate into more control over the political process and poverty does 

not severely diminish a candidate’s political power.576 

Having analyzed the laws governing campaign financing in Kenya and the strategies adopted, it is 

proper to critically analyse the Goldenberg scandal and its role in fashioning the extant 

constitutional and legal strategies for regulating corporate campaign contributions in Kenya. This 

is discussed in the next chapter.  

  

 
575 Pippa Norris, et al, ‘Checkbook Elections: Political Finance in Comparative Perspective’ (2006) Money, Politics 

and Transparency’ Series available at < https://carnegieendowment.org/files/Checkbook_Elections_brief.pdf > 

accessed 15 November 2019.  

 
576 Keena Lipsitz, ‘Democratic Theory and Political Campaigns’ (2004) 12(2) The Journal of Political Philosophy 

163-189. 
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CHAPTER FOUR 

A CASE STUDY OF THE GOLDENBERG SCANDAL IN KENYA’S ELECTORAL 

PROCESS 

4.0 Introduction 

In Kenya, corruption is rife and rent seeking is sustained by an entrenched system of political 

impunity and patronage.577 Corruption in Kenya is systemic. It transcends both individuals and 

institutions. Corruption arises where capital and state intersect particularly in government contracts 

and tenders involving huge sums of money.578 Corruption undermines the inclusive nature of 

democracy and compromises equality by granting greater access to those that either give bribes, 

kickbacks, or make illegal payments to candidates, political parties, and government officials.579 

Corruption further compromises accountability and transparency in governance.580  

This chapter focuses on the Goldenberg scandal as it is one of the most reported and publicized 

corruption scandals involving corporations, and their proceeds ending up as contributions to 

election campaigns in Kenya. The scandal involved contracts worth huge sums of money which 

were procured and paid for from the public coffers and were reportedly used to finance the 1992 

general election. The scandal involved a cocktail of corruption, embezzlement of public funds, 

donations of proceeds of corruption to candidates and political parties and the use of state 

machinery to protect or cover up the key players in the scandal.581 The lessons learnt from this 

scandal are analyzed against the extant legal framework on campaign financing to confirm whether 

 
577 Emmanuel Letete et al, ‘Illicit Financial Flows and Political Institutions in Kenya’ (2017) 275, African 

Development Bank, 3. See also Morris Szeftel, ‘Misunderstanding African Politics: Corruption & the Governance 

Agenda’ (1998) 25 (76), Review of African Political Economy 221-240. 
578 Ibid.  
579 Ronald Kempe Hope, ‘Kenya’s Corruption problem: Causes and Consequences’ (2014) 52(4) Commonwealth and 

Comparative Politics, 493-512.  
580 Mwangi wa Githinji et al, ‘Reform and Political Impunity in Kenya: Transparency without Accountability’ (2012) 

55(1), African Studies Review 53-74. 
581 Ibid.  
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the constitutional and statutory framework post-2010 effectively regulate corporate campaign 

contributions in Kenya or sealed the gaps exploited in the two scandals to ensure integrity, 

transparency and equality in elections. 

4.1 The Goldenberg Scandal and the 1992 General Elections 

4.1.1 Political Context 

Prior to the eruption of the Goldenberg scandal, in 1990, Parliament repealed Section 2A of the 

Constitution to bring KANU’s one-party rule in Kenya to an end.582 With the repeal of Section 2A 

in December 1991, Kenya conducted the first multi-party general elections on 29 December 1992 

after the 1966 ‘little’ general elections.583 

In the said election, KANU’s presidential candidate won the elections getting 36% of the total 

votes cast.584 In addition, KANU took 93 seats in the National Assembly, while both FORD 

(Kenya) and FORD (Asili) each won 31 seats and DP 23 seats.585 The total votes garnered by the 

opposition was more than those garnered by the KANU Candidate, President Daniel Toroitich 

Arap Moi while in the National Assembly, KANU had a narrow majority of Members of 

Parliament.586  

4.1.2 The Goldenberg Scandal in Context (1991-1993) 

The scandal involved senior officials of President Moi’s administration. Together with local and 

international wheeler-dealers they capitalized on the government’s desperation for foreign 

 
582 Ibid. 
583Rok Ajulu, ‘The 1992 Kenya General Elections: A Preliminary Assessment’ in Review of African Political 

Economy’ (1993) No. 56 pp. 98-102. 
584 Ibid. 
585 Ibid. 
586 Ibid.  
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exchange and the greed of Moi’s cronies to plunder Kenya’s economy.587 It illustrated the level of 

grand corruption and looting of public resources in the highest political and executive offices of 

Kenya’s Government.588 

In August 1990, Goldenberg International Limited (hereinafter referred to as “Goldenberg”) was 

incorporated at the Companies Registry by the Registrar of Companies with two initial subscribers 

and/or shareholders, Kamlesh Pattni and James Kanyotu.589 During this period, the government 

was experiencing a serious foreign exchange crisis due to declined earnings from the export sector, 

increased threats of aid cuts by development partners that were imposing strictures and conditions 

to Moi’s regime for political and economic reform.590 Kenya was a largely controlled economy, 

with government controls on prices, interest rates and foreign exchange transactions through 

various Acts of Parliament which included the Exchange Control Act and the Export 

Compensation Act.591  

Consequently, no individual, corporation or firm could deal in foreign currency or retain any part 

of the proceeds of exports, even if they needed the funds to finance their imports or foreign 

commercial obligations.592 Nevertheless, in October 1990, Goldenberg offered the government an 

alternative source of foreign exchange from what was described on paper as a “pilot scheme” 

involving gold and diamond jewelry exports.593 Goldenberg applied for an exclusive right and/or 

export license for gold, diamonds and jewelry from Kenya for an initial period of 5 years (with a 

 
587 Peter Warutere, ‘The Goldenberg Conspiracy: The game of paper gold, money and power’ (2005) No. 117 Institute 

for Security Studies. 
588 James T. Gathii, ‘Corruption and Donor Reforms: Expanding the Promises and Possibilities of the Rule of Law as 

an Anti-Corruption Strategy in Kenya’ (1999) 14, Connecticut Journal of International Law 407-453, 427. 
589 Peter Warutere, supra n 855. 
590 Ibid.  
591 Ibid. 
592 Ibid. 
593 Government of Kenya, ‘The Report of the Judicial Commission of Inquiry into the Goldenberg Affair’ (October 

2005) at page 36, paragraph 78. 
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proposal to extend it for a further period of 5 years).594 Its proposal was to eliminate smugglers of 

these precious minerals and increase forex earnings for Kenya. They also sought monopoly status 

and export compensation at the rate of 35% (15% above the 20% prescribed by the Export 

Compensation Act).595 

Simultaneously, Goldenberg also applied for a license to operate a finance company under the 

name of Goldenberg Finance Ltd.596 The government granted it an exclusive right to export gold 

and diamond jewelry but denied the company a forex dealership license hence prompting the 

company to open an Account with First American Bank.597 In April 1991, Goldenberg presented 

to First American Bank nine declaration (CD3) Forms to confirm that foreign exchange was 

received by it and to submit the returns together with the funds remitted by Goldenberg’s 

customers overseas to the CBK.598  Through the forms, it was realized that Goldenberg was in 

breach of the exchange regulations, however, Goldenberg was allowed to continue trading 

claiming and receiving compensations. 

By early 1992, Goldenberg had obtained a license to open a commercial bank in the name of 

Exchange Bank. Through this, all transactions were controlled under the same umbrella hence the 

difficulty in scrutiny.599 Most recorded transactions associated with Goldenberg occurred mainly 

between 1990 and 1993.600 At its peak in 1993, transactions associated with Goldenberg networks 

 
594 Ibid. 
595Ibid. 
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597 Ibid.  
598 Ibid. 
599 Ibid at 7. 
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together accounted for over 10% of Kenya’s Gross Domestic Product (GDP).601 This scandal is 

estimated to have cost Kenya a conservative sum of US $600 million in those three years.602  

4.1.3 The Judicial Commission of Inquiry into the Goldenberg Scandal  

Flowing from the foregoing background, the Goldenberg scandal tore through Kenya’s political, 

economic and social fabric not just during the years when the actual transactions took place but 

also long afterwards.603 On 24 February 2003, President Mwai Kibaki appointed a Judicial 

Commission of Inquiry to investigate the Goldenberg scandal.604  

The Commission was established to investigate the award of the proposal on the exportation of 

gold and diamonds to Goldenberg,605 counter check the irregularities on payments made to 

Goldenberg and investigate whether there were illegalities in the contracts.606 Finally, the 

Commission was to consider all persons and institutions involved in the scandal and advise 

whether they should be subjected to prosecution.607 The Commission was mandated to also inquire 

into the alleged payment of USD 210 million (Kshs. 13.5 billion) by the CBK to Goldenberg; how 

the money was used and whether any third parties benefitted from the said affair, their identity and 

sums paid to them.608 In addition, the Commission was to ascertain whether the Goldenberg’s ill-

gotten monies funded the campaigns of the political parties, the identity of those parties and to 

what extent those parties benefitted from the Goldenberg Scandal.609  

 
601 Pambazuka News, ‘Kenya: Remember Goldenberg! Cost Kenya 10% Of GD’ published on Pambazuka News 

available at https://www.pambazuka.org (accessed 13th September 2019). 
602 Ibid.  
603 Government of Kenya, The Report of the Judicial Commission of Inquiry into the Goldenberg Affair, Government 

Printer, October 2005 at paragraph 1, page 1.  
604 The Commission of Inquiry Act and by Gazette Notices Nos. 1237 and 1238 dated 24 February 2003. 
605 This was to be investigated based on the provisions under the Local Manufacturers (Export Compensation) Act, 

Cap 482 Laws of Kenya. 
606 Ibid. 
607 Ibid. 
608 Ibid. 
609 Ibid. 

https://www.pambazuka.org/
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4.1.3.1 The Findings and Recommendations of the Commission  

The Commission undertook its work. It heard 102 witnesses over a period of 20 months.610 The 

Commission found that Mr.  Pattni had failed to produce evidence to support his claims that he 

had paid for KANU’s t-shirts, posters, and other electoral items for the 1992 general elections.611 

Furthermore, all vehicles allegedly purchased by Mr. Pattni and given to politicians and KANU 

campaign functionaries were not registered either in the names of Mr. Pattni, his companies, or in 

the names of the alleged beneficiaries.612The Commission further found that the evidence availed 

by Mr. Pattni containing the payment schedule was skewed to fix certain individuals with whom 

Mr. Pattni had unresolved issues and was therefore tainted with bad faith.613  

However, the Commission found that that Mr. Pattni used the Goldenberg money to finance 

KANU in the 1992 general election.614 The Commission found that because Mr. Pattni was close 

to some KANU politicians which included President Moi, Vice President Prof. George Saitoti and 

many other KANU politicians, he supported KANU financially. In fact, the Commission found as 

a fact that other KANU politicians like Mr. Evans Ondieki even signed payment chits 

acknowledging receipt of money on behalf of KANU from Mr. Pattni.615However, the 

Commission faced some difficulty in ascertaining the amount, nature and extent of such financial 

support without further tangible evidence or ascribe such support to particular individuals because 

of the unreliability of Mr. Pattni’s List.616  

Regarding the third parties or individuals who benefitted from the payment of USD210 million 

(Kshs. 13.5 billion) by the CBK to the Exchange Bank Limited or Goldenberg and Goldenberg 

 
610 See paragraphs 12 and 15 of the Report at pages 10-11.  
611 Ibid. 
612 Ibid. 
613 Ibid. 
614 Ibid.  
615 Page 184 paragraph 487. 
616 Ibid at paragraph 488. 
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funds, the Commission found that there were both primary and secondary recipients of the funds 

totaling over 3.15 Billion Shillings.617 Among the primary recipients were politicians, lawyers, 

law firms, children of politicians and companies associated with politicians and other entities that 

received the Goldenberg money.618  

Regarding the total alleged sum of Kshs 4.8 billion that Mr. Pattni had allegedly spent in the 1992 

general elections, the Commission concluded that there was no sufficient proof from Mr. Pattni 

himself confirming the same.619 He was not an election candidate and had no relations whatsoever 

to the beneficiaries of the amounts, hence, a further investigation ought to have been done.620 

Further, in the event this was confirmed, KANU was supposed to refund the monies received by 

it. Secondly, it was confirmed that Mr. Pattni had made various financial donations to political 

leaders and in as much as it did not amount to a bribe, it portrayed a dangerous facet in 

parliamentary proceedings where such gifts and donations could be used to influence the propriety 

of contributions by members of Parliament in parliamentary proceedings and affect policy 

decisions.621 

Finally, the Commission established that various Government Ministries and organisations had 

been compromised during the scandal from the Auditor’s office, CBK, General Service Police 

Unit, Office of the Attorney General, and even some Judicial Officers, hence a recommendation 

for further investigations to ascertain the exact role and intention of the officers concerned.622 It 

was also established that the Government used the Parliamentary oversight mechanism under the 

Parliamentary Accounts Committee to manage public expectation, information and give the entire 

 
617 See pages 360-373 of the Report.  
618 Ibid at paragraph 515. 
619 Ibid. 
620 Ibid.  
621 Ibid at paragraph 745 pp. 269.  
622 Ibid at paragraphs 773 to 784. 
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scandal a clean bill of health. In fact, the Committee found that the policy was adopted by the 

Executive and approved by Parliament. That the Executive had followed all the appropriate 

procedures required and that Parliament had approved appropriations and allocations to pay 

Goldenberg.623 By its resolution the Committee protected public officers and the key players in 

the scandal without recovering the funds paid to Goldenberg.624   

However, the High Court on application by Prof George Saitoti and Eric Kotut in Republic v 

Judicial Commission of Inquiry into The Goldenberg Scandal & 2 Others Ex-Parte George Saitoti 

and Eric Cheruiyot Kotut v S.E.O. Bosire & 2 Others struck out various paragraphs in the Report 

which related to Prof George Saitoti and Eric Kotut and quashed the comments, findings and 

recommendations on their further investigations and prosecution. The Court issued Orders 

prohibiting the prosecution of both Prof George Saitoti and Eric Kotut.  

In 2012 the main architect of the Goldenberg scandal, Kamlesh Pattni relying on the High Court 

decisions of Saitoti and Kotut sought to stop his prosecution for Goldenberg related offences 

arising from the Goldenberg Report. Mr. Pattni filed Republic v. Attorney General & 3 others Ex 

parte Kamlesh Mansukhlal Damji Pattni.625 The High Court terminated the prosecution of Pattni 

on grounds of breach of Mr. Pattni’s right to a fair trial including the right to be presumed innocent 

and the right to be tried within a reasonable time and his vilification in the media without due 

process of law. Consequently, the Court granted the Orders of prohibition sought to stop the 

Director of Public Prosecutions from continuing with the criminal cases. The termination of the 

cases effectively terminated all efforts to prosecute perpetrators of the Goldenberg scandal. 

 
623  James T. Gathii, supra n. 700 at 430-432. 
624 Tonita Murray, ‘Corruption in Developing Countries: What Keeping it in the Family Means for Everyone Else’ 

(2015) 53, Osgoode Hall Law Journal 268-300. 
625 High Court Misc. Application No 305 of 2012. 
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4.2 Lessons from Goldenberg Scandal in Kenya  

A case study of Goldenberg Scandal has revealed that government officials engaged in corrupt 

deals in order to fund election campaigns. In addition, bribery was rampant in public procurement 

thereby giving the public officials an opportunity to abuse the procurement laws and processes to 

award hefty government contracts to divert public funds to individual or party campaign kitty. The 

scandal confirms that candidates and political parties need money for campaigns and will employ 

all rules and tricks to raise funds for their campaigns. Importantly, candidates and political parties 

like KANU during the Goldenberg scandal, abhor transparency and accountability for 

contributions and expenditure and do not wish to disclose or account for their political expenses.  

Moreover, donors, like Kamlesh Pattni also did not want to keep records of the donations or 

expenditure to political parties and candidates. It was therefore very difficult for Mr. Pattni to table 

evidence of receipts, acknowledgements or signed chits for payments or expenditure on behalf of 

KANU or its candidates in the 1992 general elections. If any were kept, they were largely an 

afterthought, unreliable and did not represent an accurate list of total expenditure in campaigns.626  

It is equally apparent that Kenya’s political elite and politicians who have benefitted from 

campaign donations from corporations and individuals use state power and resources to shield the 

donors of those funds from scrutiny or prosecution. A case in point was the use of the GSU 

contingent of Kenya Police to protect Mr. Pattni from any arrest; the office of the Attorney General 

delaying the prosecution of the Goldenberg cases, entering nolle prosequi and drafting duplex 

charges which were thrown out by the Courts.627 All these steps were aimed at ensuring that the 

perpetrators were not brought to book. The judicial process was used to hinder and or shield 

 
626 Ibid. 
627 Government of Kenya, supra n 705. 
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prosecution of the persons involved in the Goldenberg Scandal.628 It also shows the failure of the 

Attorney General to properly exercise his prosecutorial powers in the public interest and recover 

funds pilfered through the Goldenberg scandal.629 The Parliamentary Accounts Committee also 

made a concerted effort to clear the Senior Government Officials and Kamlesh Pattni from the said 

scandal while crucifying the lower cadre staff.630  

The effect of the unregulated campaign financing contributions included loss of confidence in the 

Kenya’s electoral process, perpetuation of corruption in the political and electoral sphere, and 

increased instances of bribery and treating of voters during elections. It also resulted in increased 

cost of elections as well as diversion of public funds and state resources to campaign for 

incumbents thereby compromising the integrity, equality, transparency and accountability of 

elections.631  

4.3 Conclusion  

This Chapter sought to discuss one of the mega corruption scandals that has faced the Kenyan 

political sphere since independence. The Goldenberg Scandal provided a critical insight into the 

role of corporations in Kenya’s politics, the relationship between politicians, government officers 

and the corporations and the risk of corruption and the plunder of public resources. The lessons 

learnt from the Goldenberg scandal provides context and justification for regulation of corporate 

campaign contributions in Kenya. It also justifies Kenyans resolve to adopt the Constitution, the 

 
628 See the Eric Cheruiyot Kotut v S.E.O. Bosire & 2 Others [2008] eKLR (High Court). See also Joseph Mbui Magari 

v Attorney General & Another [2011] eKLR (High Court) and Republic v Judicial Commission of Inquiry into The 

Goldenberg Scandal & 2 Others Ex-Parte George Saitoti [2006] eKLR (High Court). See also Republic v Attorney 

General & 3 Others Ex Parte Kamlesh Mansukhlal Damji Pattni [2013] eKLR (High Court). 
629 In fact, the United States of America has banned Former Attorney General Hon Amos Wako for his Role in the 

previous corruption scandals including the Goldenberg. See Mireri Junior, ‘Former AG Wako, wife and son barred 

from entering US over corruption’ Standard Digital Newspaper, 18 November 2019 available at 

https://www.standardmedia.co.ke/article/2001349893/ex-ag-amos-wako-barred-from-entering-us-over-graft 

accessed 18 November 2019. 
630 Tonita Murray, supra n737 293. 
631 Ibid. See also Maina Kiai et al, ‘The Human Rights dimension of Corruption: Linking the Human Rights Paradigm 

to Combat Corruption’ (2008) 4(3), Journal of Global Ethics, 247-253. 

https://www.standardmedia.co.ke/article/2001349893/ex-ag-amos-wako-barred-from-entering-us-over-graft
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enactment of the Political Parties Act, Election Campaign Financing Act, the enactment of Anti-

Corruption laws in Kenya as well as the transformation of public procurement laws in Kenya. 

However, as has been discussed in Chapter three, laws alone may not be effective to curb illegal 

and corrupt financing of elections in Kenya. The laws need to be enforced by competent 

Government agencies with adequate financial resources and capacity to enforce the laws. In 

addition, the implementing agencies including the IEBC, the Registrar of Political Parties and the 

Ethics and Anti-corruption Commission need to work together to achieve their objective of 

regulating election campaigns. Moreover, political parties, candidates and all stakeholders need to 

work together to ensure that political parties and candidates are accountable and transparent in the 

conduct of election campaigns.632 The next chapter draws lessons from other jurisdictions on how 

they have regulated their campaign financing with a view to analyzing how they regulate their 

corporate campaign contributions and hopefully learn some vital lessons.  

 
632 International Institute for Democracy and Electoral Assistance, supra n 815. 
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CHAPTER FIVE 

LESSONS FROM SELECT JURISDICTIONS ON THE REGULATION OF 

 CORPORATE CAMPAIGN CONTRIBUTIONS 

5.0 Introduction  

This chapter intends to draw lessons from South Africa and Canada on how they regulate campaign 

contributions. The chapter assess whether the two countries have enacted campaign financing 

laws, the extent to which such laws regulate corporate campaign contributions and expenditure, 

the strategies adopted by the two countries to implement the campaign finance laws and the 

challenges faced in implementation with a view to assisting Kenya achieve its purpose of ensuring 

integrity, transparency and equality in the electoral process in Kenya. 

5.1 Rationale  

South Africa was settled on as a developing democracy.633 It recently passed its Campaign Finance 

Law,634 and has had smooth running elections over time compared to other African countries.635 

In addition, the Constitution of Kenya636 largely mirrors the provisions in the South African 

Constitution.637 It is therefore a good comparator for Kenya.  

Canada is one of the few large countries across the globe which has upheld democratic principles 

over time and abides by its campaign financing laws. Through its successive governments since 

1960 Canada has developed various legislations and guidelines on campaign financing. It is 

noteworthy that there have been successive laws and regulations to address the emerging issues in 

corporate campaign financing. Moreover, transparency and accountability remain the standard 

 
633 Adam Habib, ‘The transition to democracy in South Africa: Developing a dynamic model’ Africa e-Journals pp. 

50-73. 
634 The Party Funding Act 2019 
635 International Peace Institute, ‘Elections in Africa: Challenges and Opportunities’ (September 2011) Meeting Note. 
636 (2010). 
637 (1993). 
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principles to be upheld by the contributors together with the beneficiaries.638 Canada has managed 

to successfully regulate campaign spending by its citizens and political parties.  

5.2 Lessons on Corporate Campaign Financing  

5.2.1 Legal Framework and Electoral Commissions  

The South African Constitution provides for the enactment of national legislations to regulate the 

funding of political parties participating in both national and provincial legislations, on a fair, 

equitable and proportionate basis.639 There are three Acts of Parliament which regulate funding of 

political parties. The South African Electoral Act contains a schedule on Electoral Code of 

Conduct which indicates that free political campaigning is one of the condition that can lead to a 

free and fair elections. 640 The Code is however silent on electoral campaign financing and does 

not prohibit the use of public or state resources in electoral campaigns.641  

The Public Funding of Represented Political Parties Act642 guides the South African Parliament 

on how to allocate funds to various successfully elected political parties after an electoral 

process.643In March 2019, South Africa passed the Political Party Funding Act (PPFA).644 The Act 

regulates both public and private funding of political parties in South Africa. Further, it regulates 

donations and expenditure, provides for disclosure, the respective obligations of political parties 

as well as for enforcement of its provisions and sanctions for breach.  

 
638Anthony M. Sayers and Lisa Young, ‘Election campaign and party financing in Canada’ (2004) < 

https://www.researchgate.net/publication/228457739_Election_Campaign_and_Party_Financing_in_Canada/link/53

d7d7f80cf2e38c632de558/download> accessed 31 July 2019.  
639 The Constitution of South Africa, s. 236. 
640 Electoral Act No. 73 of 1998, schedule 2.  
641 Public Affairs Research Institute, ‘Party political funding and the South African State’ (July 2017) < 

https://47zhcvti0ul2ftip9rxo9fj9-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/Party-political-funding-and-

the-SA-state-.pdf> accessed 31 July 2019. 
642 Now repealed by the Political Party Funding Act of 2018. 
643 The Public Funding of Represented Political Parties Act No. 103 of 1997.  
644 Party Funding Act, 2019.  

https://www.researchgate.net/publication/228457739_Election_Campaign_and_Party_Financing_in_Canada/link/53d7d7f80cf2e38c632de558/download
https://www.researchgate.net/publication/228457739_Election_Campaign_and_Party_Financing_in_Canada/link/53d7d7f80cf2e38c632de558/download
https://47zhcvti0ul2ftip9rxo9fj9-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/Party-political-funding-and-the-SA-state-.pdf
https://47zhcvti0ul2ftip9rxo9fj9-wpengine.netdna-ssl.com/wp-content/uploads/2017/08/Party-political-funding-and-the-SA-state-.pdf
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Canada through its Elections Act as amended over time645 regulates both public and private 

contributions and expenditure of both candidates and political parties.646  

5.2.2 Donations and Contributions  

Until 2019, South Africa did not regulate or control private contributions to political parties’ 

campaigns.647 The previous electoral laws only provided for public funding for political parties 

after the elections.648 The public funding was meant to be used by the successfully elected political 

parties to the various organs of the country’s government, but not for election campaigns.649 South 

Africa’s election laws did not restrict third parties from supporting political parties financially 

creating a glaring legislative loophole.650 

With the passing of the Political Party Funding Act (PPFA), private funding of political parties has 

now been legislated.651 The Act defines donations to include money lent to or paid on behalf of a 

political party or assets, services or facilities provided to a political party, other than on commercial 

terms.652 All persons and corporations are permitted to make donations to political parties or party 

members on behalf of the political party provided they do not exceed fifteen (15) million rand 

within a financial year.653 However, donations from foreign governments or their agencies, foreign 

persons save for training of or development of skills or policy by a political party, organs of the 

 
645 Canada Elections Act, 2000. 
646 Regulation of campaign finance and free advertising: Canada < https://www.loc.gov/law/help/campaign-finance-

regulation/canada.php> accessed 1 August 2019. 
647 Magnus Ohman, ‘The state of political finance regulations in Africa’ (2016) International IDEA Discussion Paper 

16/2016 < https://www.idea.int/sites/default/files/publications/the-state-of-political-finance-regulations-in-africa.pdf. 

accessed 31 July 2019. 
648 Ibid. See also Lowry M. P. ‘Legitimizing Elections Through the Regulation of Campaign Financing: A 

Comparative Constitutional Analysis and Hope for South Africa’ (2008) 31(2), B.C Int’l & Comp. Rev. 185-212, 203-

204. 
649 Ibid. See also Sokomani A., ‘Money in Southern African Politics’ supra n. 187, 87. 
650 Ibid. 
651 Political Party Funding Act No. 6 of 2018. 
652 Section 1 of the Act. 
653 Sections 8(2) & 10 of the Act as read with regulation 7 of the Regulations on Political Party Funding, 2018.  

https://www.loc.gov/law/help/campaign-finance-regulation/canada.php
https://www.loc.gov/law/help/campaign-finance-regulation/canada.php
https://www.idea.int/sites/default/files/publications/the-state-of-political-finance-regulations-in-africa.pdf
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state or state owned enterprises are expressly prohibited.654 Political parties are equally prohibited 

from accepting any donation which it knows or reasonably believes or suspects that is a proceed 

of crime.655 The parties must report it to the Electoral Commission all suspected proceeds of 

crime.656 

In Canada, a contribution is defined as donated money, property, or services.657 Only Canadian 

citizens or permanent residents in Canada can contribute to a registered party or a candidate.658 

Any contribution paid by an ineligible contributor is to be returned to the contributor or paid to the 

Chief Electoral Officer within thirty (30) days of receipt or notice of ineligibility.659 The Act limits 

contributions to not more than 1,500 Canadian Dollars in any one year to a candidate or a political 

party.660 This sum increases annually by 25 dollars.661 Cash contributions must not exceed 20 

Canadian Dollars.662 Authorised persons receiving money are enjoined to issue receipts for each 

contributions of more than 20 Canadian Dollars.663  

However, the Federal Accountability Act, 2006 completely bans contributions from corporations 

and unions to candidates and political parties.664 Similarly, there is a limit on loans and loan 

 
654 Section 8(1) of the Act. 
655 Section 8(3) of the Act.  
656 This is different from the repealed law which did not provide for any reporting or otherwise of private donations 

made to political parties. See Gary Plenaar, ‘Foundations and options for party funding reform in South Africa’ (2014) 

Policy brief < http://pmg-assets.s3-website-eu-west-1.amazonaws.com/170803Human_-_Annexure_1.pdf. accessed 

31 July 2019. 
657 Canada Elections Act, Section 364. 
658 Section 363(1) of the Elections Act. 
659 Section 363(2) of the Elections Act. 
660 Section 367 of the Elections Act.  
661 Ibid. 
662 Section 371 of the Elections Act. 
663 Section 366(1) of the Elections Act. 
664 Gray Anthony, ‘The Regulation of Electoral Financing’ (2009), Oxford U. Comparative L. Forum 1-20, 6. See also 

Feasby Collin ‘Constitutional Questions About Canada’s New Political Finance Regime’ (2007) 45 Osgoode Hall 

Law Journal 513. 

http://pmg-assets.s3-website-eu-west-1.amazonaws.com/170803Human_-_Annexure_1.pdf
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guarantees to a registered party.665 For a registered party, only chief agents or authorized registered 

agents are allowed to accept contributions on its behalf.666  

Moreover, the Act gives specific details on recording and accounting for contributions from joint 

accounts, online payment services partnerships or even an unincorporated proprietor.667 

Anonymous contributions of less than 20 dollars can be received by the authorized person provided 

that the authorised person records the date of the function, the approximate number of people at 

the function and the total amount of anonymous contributions received.668 All anonymous 

contributions exceeding 20 dollars must be sent to the Electoral Body of Canada as soon as possible 

vide a cheque.669 

From the foregoing analysis, South African laws provide for both public and private funding of 

political parties. Like Kenya, the South African laws also permit corporations to make 

contributions to candidates and political parties. To ensure transparency, integrity and 

accountability, such contributions are subject to limits, disclosure by both the donor and the 

recipient, reporting by the recipient as well as monitoring and supervision by the Electoral 

Commission(s). Canada permits both public and private funding but limits donors to citizens and 

permanent residents. Corporate contributions are outlawed as are foreign contributions which is 

common to all the three countries.   

5.2.3 Disclosure Requirements  

Due to restrictions on contributions in Canada, companies have no obligation to disclose their 

contributions to the Electoral Commission. In South Africa, corporations are required to disclose 

 
665 Sections 373- 374 of the Elections Act. 
666 Ibid. 
667 Ibid. 
668 Section 366 of the Elections Act. 
669 Ibid. 
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their contributions to the Electoral Commission if such donations exceed the required threshold.670 

Similarly, all political parties are tasked to disclose to the electoral commission all donations above 

the threshold. Political parties are also required to open separate accounts and deposit all donations 

in those accounts. They must appoint an Accounting Officer to account for all income to the 

political party, confirm that only permitted donations are received by the party and prepare 

financial statements showing all donations received and submit them to the auditor.671 The political 

party is also required to appoint an auditor to confirm its compliance status with the law.672 The 

Accounting Officer is to submit both the audited financial statements and the auditor’s opinion on 

compliance to the Electoral Commission.673  

The Electoral Commission is also tasked to publish the report of donations disclosed to it by  

individuals, juristic persons and political parties on a quarterly basis.674 These quarterly reports are 

accessible to the members of public both online on the Commissions website and from the 

Commission’s offices.675 This enhances transparency and accountability by corporations, political 

parties and their candidates to voters, shareholders and all other stakeholders including the civil 

society.  

In My Vote Counts NPC v Minister of Justice and Correctional Services676 My Vote Counts NPC 

had sought information relating to the private funding of some political parties under the 

Promotion of Access to Information Act (PAIA)677 as read with the South African Constitution.678 

The Constitutional Court noted that although South African Parliament had not passed legislation 

 
670 Section 9(2) of the Act. 
671 Section 12(2) of the Act. 
672 Section 12(3) of the Act. 
673 Section 12(4) of the Act. 
674 Section 9(1) of the Act. 
675 You may visit the Commission’s Website at https://www.elections.org.za/content/Elections/Laws-and-

Regulations-Political-Party-Funding/ accessed 30th September 2019. 
676 CCT 249/17. 
677 Promotion of Access to Information Act 2 of 2002 (PAIA). 
678 Sections 7(2), 19 and 32 of the Constitution of the Republic of South Africa. 

https://www.elections.org.za/content/Elections/Laws-and-Regulations-Political-Party-Funding/
https://www.elections.org.za/content/Elections/Laws-and-Regulations-Political-Party-Funding/
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providing for the recording and disclosure of information on private funding of political parties 

and independent candidates, the Constitution required  the Court to give practical and meaningful 

expression to the right of access to information and the right to vote. The Court further held that 

given that the right to vote must be based on an informed choice, there is a vital nexus between the 

right to vote and the right of access to information. The Court firmly found that without access to 

information, the ability of citizens to make responsible political decisions and participate 

meaningfully in the political process would be severely undermined. The Court declared that the 

information on private funding of political parties must also be widely disseminated and be made 

easily accessible to the media, NGO’s, academia and other political players to ensure the proper 

functioning and vibrancy of democracy.679  

In Kenya, disclosure reports are deemed confidential and are not required to be published online. 

This makes enhances opacity and makes oversight and monitoring difficult. The South African 

experience should provide an impetus for increased transparency and disclosure of private funding 

to political parties.  

5.2.4 Limit on Expenses  

The Canadian Electoral Act defines an electoral campaign expense of a candidate to include 

expenses reasonably incurred in relation to elections, litigation, travelling and accommodation, 

accessibility, personal needs and fees paid to an auditor.680 It sets a maximum of $700,000 for 

expenses to be incurred during the pre-election period.681 Because of the ban on donations of any 

money or gift by a company to a political party, a candidate or for political purposes, companies 

 
679 http://www.saflii.org/za/cases/ZACC/2018/17media.pdf.  
680 Canada Elections Act, Section 375. 
681 Ibid, section 223. 

http://www.saflii.org/za/cases/ZACC/2018/17media.pdf
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have no disclosure obligations in Canada. However, they are permitted to independently incur 

expenses which they must account for.  

In South Africa, there is no provision for juristic persons to independently spend any monies 

campaigning for a candidate or a political party. There is therefore no need for limits on 

independent expenditure. This different from Kenya where corporations are permitted to 

independently spend money in election campaigns.  

5.2.5 Powers of the Electoral Commissions to impose Sanctions and Penalty 

The Canadian and South African campaign financing laws have penal provisions for any 

infractions. The Electoral Commissions can impose penalties and sanctions against donors, 

candidates and political parties who contravene the provisions of the said laws.  

Like the  IEBC and the Registrar of Political Parties, the South African Electoral Commission and 

Elections Canada have powers to issue summons and directions, investigate, audits and call for 

reports and documents, enter and inspect premises, suspend the payment of any monies due, and 

recover money irregularly accepted or paid to a candidate or political party or even impose 

administrative fines, amongst others.682  

Unlike Kenya’s IEBC and the Registrar of Political Parties, South African Electoral Commission 

and Elections Canada are functional, always well-funded, well-staffed and upon conducting 

investigations, do proceed to impose sanctions. They are effective in discharging their duties.683 

This compared to Kenya where there exists a law, however, in practice, enforcement never takes 

place and sanctions are never imposed on violators.684 

 
682 See Sections 14, 15 and 16 of the South Africa’s Public Funding Act.  
683 Feasby Collin ‘Constitutional Questions About Canada’s New Political Finance Regime’ (2007) 45 Osgoode Hall 

Law Journal 513. 
684 Ibid. 
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5.3 Challenges in Campaign Finance Regulation in the Select Benchmark Jurisdictions 

In South Africa, private funding was largely unregulated. Political parties were not required to 

disclose their private sources of finance or expenditure. Political parties were equally not restrained 

from engaging in businesses or from receiving foreign donations. The lacuna created a viable 

channel for party financing corruption.685 However, public funding was strictly a regulated subject 

and the Electoral Commission ensured that the laws were complied with fully. Political parties 

filed reports which were publicly shared on a quarterly basis and are easily accessible and available 

to the members of public both online on the Commission’s website and from the Commission’s 

offices.686  

South Africa ranks highly as one of the few countries within the African continent with a classic 

example of a working democracy and good governance. Without a campaign financing law 

regulating private donations, South Africa was able to hold its elections peacefully without 

squabbles as witnessed in Kenya which has enacted election campaign financing laws.687 The 

passing of PPFA is a welcome move to the Electoral Commission. Given the fact that it was 

postponed to the next general elections, the challenges in respect of its implementation are yet to 

be noted. The Commission has however developed draft regulations688 and conducted public 

participation immediately after the 2019 national and regional elections. In Kenya, the IEBC took 

three years to come up with the Regulations in 2016 just months to the 2017 general elections 

which were shelved by Parliament and have not been discussed three years later. The South African 

 
685 Sokomani A., supra n 167, 88. 
686 You may visit the Commission’s Website at https://www.elections.org.za/content/Elections/Laws-and-

Regulations-Political-Party-Funding/ accessed 30th September 2019. 
687 Fergal Keane, ‘South Africa election: ANC wins with reduced majority’ (BBC News, 2019) < 

https://www.bbc.com/news/world-africa-48211598> accessed 31 July 2019  
688 The Political Party Funding Act Draft Regulations, 2019. 

https://www.elections.org.za/content/Elections/Laws-and-Regulations-Political-Party-Funding/
https://www.elections.org.za/content/Elections/Laws-and-Regulations-Political-Party-Funding/
https://www.bbc.com/news/world-africa-48211598
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Electoral Commission is very proactive and is taking steps to effectively implement the Act. 

Kenya’s IEBC is very lethargic.  

In Canada, although corporate campaign contributions to candidates and political parties are 

prohibited and Elections Canada is strictly enforcing the law, there are corporations devising 

ingenious strategies to circumvent the law. A case in point is the 2016 case where an Engineering 

corporation, SNC Lavalin donated more than 117,000 Canadian Dollars to two federal political 

parties.689 The Company circumvented the law by encouraging its employees to donate to federal 

political parties690 and they subsequently reimbursed those donations disguised as personal 

expenses or payment for fictitious bonuses.691  

Mr. Norman Morin, a former Vice President of the Company pleaded guilty to two charges and 

was fined 2,000 Canadian Dollars.692 The parties were also compelled to reimburse the money 

received to the Receiver General, Canada.693 A similar strategy was adopted by Groupe Axor Inc 

and Axor Experts-Conseils Inc. Between 2004 and 2009, the two companies donated Canadian 

Dollars 66,237.60 and 49,721 to both the Liberal and the Conservative parties in Canada. The 

Companies reimbursed the said sums as bonuses and personal expenses.694 They were equally 

fined three times the donations plus an additional investigative cost.695 

 

 
689 Thompson E. ‘Key Figures in Illegal Election Finance Scheme Quietly Pleads Guilty’ Jan 19, 2019, CBC News 

available at https://www.cbc.ca/news/politics/election-financing-snclavalin-charbonneau-1.4984823 accessed 30 

September 2019. 
690 These Parties include the Liberal Party of Canada which received $83,534, its Liberal riding associations received 

$13,552; contestants in the Liberal Party's 2006 leadership race got $12,529; Conservative Party of Canada received 

$3,137, while its riding associations and candidates were given $5,050. 
691 Ibid. 
692 Ibid. 
693 Ibid. 
694 Pass-Lang Christian, ‘Two Companies forced to pay $ 450,000 for Illegal Donations for Federal Parties’ Aug 29, 

2019, The Canadian Press available at https://www.ctvnews.ca/politics/two-companies-forced-to-pay-450-000-for-

illegal-donations-to-federal-parties-1.4570458 accessed 30 September 2019. 
695 Ibid. 

https://www.cbc.ca/news/politics/election-financing-snclavalin-charbonneau-1.4984823
https://www.ctvnews.ca/politics/two-companies-forced-to-pay-450-000-for-illegal-donations-to-federal-parties-1.4570458
https://www.ctvnews.ca/politics/two-companies-forced-to-pay-450-000-for-illegal-donations-to-federal-parties-1.4570458
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5.4 Conclusion  

The study has established that Canada prohibits corporate campaign contributions to candidates 

and political parties. South Africa and Kenya permit juristic persons including corporations to 

contribute to political parties and candidates. Canada and Kenya permit independent corporate 

campaign expenditure on the notion of not violating the right to free speech. South Africa does not 

permit independent corporate expenditure in its law, but these corporations continue to spend 

money in politics. The President of South Africa, Cyril Ramaphosa is presently subject to 

investigations for indirectly receiving $ 36,000 from Bosasa, a corporation ahead of the May 2019 

elections.696 

The countries that permit contributions and expenditure require the political parties to disclose the 

contributions received and file reports of expenditure. There are also limitations on corporate 

campaign contributions imposed by law or set by the Electoral Bodies. A breach of the Campaign 

Financing laws attracts sanctions, fines and criminal charges as well. On enforcement, the 

Electoral bodies have wide powers of investigations, issue summons, audit, reviewing, monitoring 

and even prosecuting errant culprits.  

Though South Africa at the time did not have a written legislation regulating private campaign 

financing, it made strides in effectively regulating public funding. However, politicians and parties 

continued to exploit private funding of political parties prompting the removal of President Jacob 

Zuma on account of his relationship with the Gupta Brothers and the enactment of the law to 

regulate private campaign contributions.697  

 
696 Norimitsu Onishi, ‘Who is Funding the A.N.C.’s Election Campaign? South Africans are in the Dark’ ( New York 

Times) 4 May 2019 available at https://www.nytimes.com/2019/05/04/world/africa/south-africa-election-campaign-

ramaphosa.html accessed 15 November 2019. 
697 Norimitsu Onishi and Selam Gebrekidan, ‘In Gupta Brothers’ Rise and Fall, the Tale of a Sullied A.N.C.’ (New 

York Times) 22 December 2018. 

https://www.nytimes.com/by/norimitsu-onishi
https://www.nytimes.com/2019/05/04/world/africa/south-africa-election-campaign-ramaphosa.html
https://www.nytimes.com/2019/05/04/world/africa/south-africa-election-campaign-ramaphosa.html
https://www.nytimes.com/by/norimitsu-onishi
https://www.nytimes.com/by/selam-gebrekidan
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Canada has revised its laws to regulate the innovative attempts to circumvent the laws. Further, 

there is evidence of successful implementation of the law and bringing law breakers to book. 

Kenya can strive to enforce its laws to effectively regulate campaign financing is well controlled 

resulting to peaceful campaigns and finally, peaceful elections. Despite this strict enforcement, 

some companies still innovate ways to circumvent the campaign finance law as found in the 

highlighted cases. There should be constant monitoring of all actors in the electoral system to 

ensure compliance with the law.   

Canada and South Africa have gone a notch higher in promoting the right to access to information 

availed online financial returns, regulated fundraising events, reports on financial spending and 

even information on political entities’ registries.698 The South African Constitutional Court and a 

vibrant Civil Society699 has provided checks and balances and ensured that Parliament amends the 

law to provide for disclosure of the private sources of funding to political parties and candidates.700 

Kenya’s Civil Society Organizations should take cue from South African and challenge the 

confidentiality of disclosure and expenditure reports. 

  

 
698 Political financing < https://www.elections.ca/content.aspx?section=fin&&document=index&lang=e> accessed 1 

August 2019  
699 My Vote Counts is one of the active Civil Society Organizations. It has tracked the implementation of campaign 

financing laws and compliance with the Constitutional Court Order in South Africa. Visit their website at 

https://us12.campaign-archive.com/home/?u=fd420c01b80ceb8e455924633&id=1b9fd17b97 or 

https://us12.campaign-archive.com/?u=fd420c01b80ceb8e455924633&id=9840b7bafe (accessed 18 November 

2019). 
700 Fergal Keane, ‘South Africa election: ANC wins with reduced majority’ (BBC News, 2019) < 

https://www.bbc.com/news/world-africa-48211598> accessed 31 July 2019. 

https://www.elections.ca/content.aspx?section=fin&&document=index&lang=e
https://us12.campaign-archive.com/home/?u=fd420c01b80ceb8e455924633&id=1b9fd17b97
https://us12.campaign-archive.com/?u=fd420c01b80ceb8e455924633&id=9840b7bafe
https://www.bbc.com/news/world-africa-48211598
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CHAPTER SIX 

 

CONCLUSION AND RECOMMENDATIONS 

 

6.1 Major Findings  

The main aim of this study was to ascertain whether Kenya has designed a legal and policy 

framework that effectively regulates corporate campaign contributions in Kenya. This would be 

done by permitting corporations to contribute in the political process without compromising the 

integrity, transparency and fairness of the electoral process.  

The study interrogated how corporations have been involved in Kenya’s politics with a focus on 

Goldenberg Scandal. The study further asked what laws govern corporate campaign contributions 

in Kenya and what lessons can Kenya learn from South Africa and Canada in regulating corporate 

campaign contributions. 

Chapter Two demonstrated that all elections in Kenya since 1979 have been conducted without 

regulation or compliance with the existing laws on campaign financing resulting in entrenched 

opacity and lack of control in party and candidates campaign financing. A legal framework existed 

for the disclosure of expenditure by political parties under the Societies Act and Election Laws 

Amendment Act. However, it was either inadequate to effectively regulate political parties 

campaign expenditure or it was never implemented, and its provisions enforced by the Electoral 

Commission of Kenya.  

In Chapter Three, the study identified and analysed all the relevant laws, international instruments 

and regulations on corporate campaign financing in Kenya and their impact on corporate campaign 

contributions. A review of the international, regional and local legal and institutional framework 

in chapter three disclosed the principles and values geared towards achieving fairness, levelling 

the playing field and ensuring that there is equality in the marketplace of politics. The laws frown 
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upon corruption, bribery and illegal influence of corporate money in politics. In accordance with 

the egalitarian theory, the laws strike a balance between the competing interests of protecting the 

right to free speech and expression and ensuring that the wealthy do not compromise the 

marketplace of politics.  

The study established that Kenya has a adopted a mixed policy strategy of both public and private 

campaign financing.701 Through the Election Campaign Financing Act and the Political Parties 

Act, there are in built mechanisms that define and permit legal corporate campaign contributions 

but capping the amount of contributions to candidates and political parties. The laws further 

provide for public funding of political parties while proscribing illegal diversion or use of state 

resources to fund campaigns. The laws also prescribe items of expenditure, imposes expenditure 

caps for each position and requires mandatory disclosure and reporting of contributions and 

expenses by political parties and candidates. The IEBC and the Registrar of Political Parties have 

wide powers and discretion to enforce the laws, investigate, inspect, monitor, audit both candidates 

and political parties and impose sanctions on candidates and parties who fail to comply with the 

laws. All the statutory mechanisms seek to ensure that wealth does not translate into more control 

over the political process and poverty does not severely diminish a candidate’s political power.702 

A review of jurisprudence from the USA, EU and South Africa demonstrated the delicate 

balancing act where both free speech and equality are protected as proposed by the Rawlsian 

egalitarian school of thought. Kenya can draw vital lessons from the USA, EU and South Africa. 

 
701 Pippa Norris, et al, ‘Checkbook Elections: Political Finance in Comparative Perspective’ (2006) Money, Politics 

and Transparency’ Series available at < https://carnegieendowment.org/files/Checkbook_Elections_brief.pdf > 

accessed 15 November 2019.  

 
702 Keena Lipsitz, ‘Democratic Theory and Political Campaigns’ (2004) 12(2) The Journal of Political Philosophy 

163-189. 

https://carnegieendowment.org/files/Checkbook_Elections_brief.pdf
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A case study of the Goldenberg scandal in Chapter Four provided a critical insight on the role of 

corporations in Kenya’s politics, the relationship between politicians, government officers and the 

corporations, and the risk of corruption and plunder of public resources. It was established that 

corporations spend huge sums of money to fund Kenya’s politics and devise schemes to recover 

their money from the public coffers and peddle their influence and relationships with the political 

class to get government contracts or shield themselves from prosecution for corrupt practices and 

illegal practices. The lessons learnt from this scandal provided context for the adoption of the 

Constitution of Kenya 2010 and the passage of the Political Parties Act and Election Campaign 

Financing Act and justified the need to regulate corporate campaign contributions. 

However, as observed in Chapters Three and Four, the Election Campaign Financing Act was not 

applied to the 2017 general elections. The Registrar of Political Parties has also been unable to 

effectively implement and enforce the provisions of the Political Parties Act. Parties and 

candidates are equally not cooperating with the Registrar and devise mechanisms like running 

parallel accounts and understating the contributions received to circumvent compliance with the 

campaign financing laws. The study further established that the IEBC, the Registrar of Political 

Parties, political parties and candidates lack adequate financial and institutional resources to 

comply with the law. 

To address these challenges, this study drew lessons on regulation of corporate campaign financing 

from South Africa and Canada. Chapter Five demonstrated a need for Kenya to strictly implement 

its existing laws if it needs to effectively regulate corporate campaign contributions. A review of 

campaign financing laws in South Africa and Canada established that the Canadian, South African 

and Kenyan laws have common principles and provisions on contributions, expenditure, 

disclosure, reporting and on penal sanctions. Canada prohibits corporate campaign contributions 

to candidates and political parties while South Africa and Kenya permit corporations to contribute 
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to political parties and candidates. The study also revealed that Canada and Kenya permit 

independent corporate campaign expenditure while South Africa does not permit independent 

corporate expenditure in its law though corporations continue to spend monies.  

The study also established that even with strict laws and a vibrant and effective Electoral 

Commissions, some companies still innovate ways to circumvent the campaign finance law. There 

should be constant monitoring by all actors in the electoral system to ensure compliance with the 

law.   

Canada and South Africa have  gone a notch higher in promoting the right to access to information 

availed online financial returns, regulated fundraising events, reports on financial spending and 

even information on political entities’ registries.703 The South African Constitutional Court and a 

vibrant Civil Society704 has provided checks and balances and ensured that Parliament amends the 

law to provide for disclosure of the private sources of funding to political parties and candidates.705 

Perhaps Kenya’s Civil Society Organizations should take cue from South African and challenge 

the confidentiality of disclosure and expenditure reports to enhance transparency, deepen 

democracy and integrity in elections. 

6.2 Conclusion  

This study concludes that the Election Campaign Financing Act, 2013 and the Political Parties Act 

are a good start for regulating corporate campaign financing. These acts balance the public interest 

of ensuring equality and integrity in elections without compromising the right of candidates to 

 
703 Political financing < https://www.elections.ca/content.aspx?section=fin&&document=index&lang=e> accessed 1 

August 2019  
704 My Vote Counts is one of the active Civil Society Organizations. It has tracked the implementation of campaign 

financing laws and compliance with the Constitutional Court Order in South Africa. Visit their website at 

https://us12.campaign-archive.com/home/?u=fd420c01b80ceb8e455924633&id=1b9fd17b97 or 

https://us12.campaign-archive.com/?u=fd420c01b80ceb8e455924633&id=9840b7bafe (accessed 18 November 

2019). 
705 Fergal Keane, ‘South Africa election: ANC wins with reduced majority’ (BBC News, 2019) < 

https://www.bbc.com/news/world-africa-48211598> accessed 31 July 2019. 

https://www.elections.ca/content.aspx?section=fin&&document=index&lang=e
https://us12.campaign-archive.com/home/?u=fd420c01b80ceb8e455924633&id=1b9fd17b97
https://us12.campaign-archive.com/?u=fd420c01b80ceb8e455924633&id=9840b7bafe
https://www.bbc.com/news/world-africa-48211598
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contest in elections. However, the laws have gaps and contradictions especially on identifying 

illegal or unlawful sources and the regulation of corporate campaign contributions. These need to 

be harmonised. Secondly, the confidentiality of disclosure and expenditure reports is a threat to 

the right to access to information which is joined at the hip with the right to vote. Steps should be 

taken to amend the Election Campaign Finance Act 2013 to remove the bottlenecks to integrity, 

transparency and accountability in the electoral process. The IEBC and Registrar of Political 

Parties should also immediately commence the process of implementation of these laws as they 

are now in force. Political parties and political leaders should also support the enforcement of these 

laws in Kenya. 

6.3 Recommendations  

6.3.1 Short Term Recommendations  

1. Enforcement mechanisms to be put in place for the already existing legal framework on 

campaign financing; 

2. Build capacity of both IEBC and the Registrar of Political Parties to ensure that they are 

ready to commence the implementation of the laws; 

3. Cooperation among all the State agencies involved in regulation of campaign financing, 

fighting corruption and ensuring integrity in Elections. The IEBC must work together with 

the EACC, Registrar of Political Parties, Auditor- General, the CBK, the Financial 

Reporting Centre, Business Registration Services in the Office of Attorney General, the 

Directorate of Criminal Investigations and the Office of the Director of Public Prosecutions 

to implement the campaign financing laws in Kenya and prosecute offenders.  

4. Sensitizing Members of the public, political parties and those aspiring to join politics to 

appreciate their legal obligations under the law in preparation for the implementation 

thereof; 
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6.3.2 Mid-term Recommendations  

1. Development of Regulations under the Election Campaign Financing and Political Parties 

Acts with clear and detailed provisions on all aspects of election campaign financing in 

time to enable adequate public participation by all concerned players; 

2. IEBC and the Registrar of Political parties should design the reporting framework for 

candidates, political parties and third parties including corporations on independent 

expenditure;  

3. Introduction of internal control mechanisms within political parties to oversee financial 

management and fundraising activities; 

4. Involvement of Civil Society Organisations to help in civic education and help in 

monitoring and oversight over the compliance with the laws; 

6.3.3 Long-Term Recommendations  

1. The IEBC and the Registrar of Political Parties should establish an independent audit 

Committee or team to review the campaign financing reports handed over to the 

Commission by various political parties, candidates or even the referendum committees 

and make recommendations for their compliance with the laws; 

2. Parliament should repeal the confidentiality of reports and open them up to scrutiny; 

3. Parliament should harmonise the provisions of the Political Parties Act and the Election 

Campaign Finance Act. 

4. Include provisions in the law disqualifying any party and party candidates that do not 

comply with the election campaign financing laws in Kenya and deny public funding to 

any party that does not comply with election campaign financing laws in Kenya. This will 

push political party candidates to change Kenya’s political culture and push their parties to 

comply with the laws before elections. 
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5. Provide adequate funding to the IEBC and the Office of Registrar of Political parties and 

political parties to enable them to discharge their constitutional and statutory duties better. 
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