
"We are at a crossroads in the history of human 
civilization. Our actions in the next few years 
will determine whether we take a road toward a 
chaotic future characterized by over-exploitation 
and abuse of our biological resources, or take the 
opposite road toward maintaining great biological 
diversity and using biological resources sustainably. 
The future well-being of human civilization hangs 
in the balance." (UNEP, IUCN & WRI.)
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ABSTRACT

Among the many environmental challenges that humankind continue 

to grapple with this century is  loss o f components o f biological 

diversity. There is sc ien tific  proof that the planet is loosing 

its  b io log ica l wealth at an unprecedented rate. Development 

activ ities  and the steady increase in human population have 

played an instrumental role in -the impoverishment o f biological 

diversity. But - what makes the challenge posed by loss of 
components of biological diversity unique is that i t  impoverishes 

the human race as a whole.

However, the international community has not watched the silent 

ritua l take it s  t o l l .  On the contrary, i t  has over the years 

striven to conserve components o f th is  global resource through 

various legal mechanisms and strategies.

fThis study attemps a comprehensive examination o f the nature,

character and extent o f existing international legal mechanisms 

and strategies in the realm o f b iod ivers ity  conservation. 

Specificallly, the study seeks to  decipher the p r in c ip a l 

normative approaches with a view to  assessing th e ir  adequacy, 

consistency and effects. It  also addresses current developments 

and the future of b io lo g ica l d ivers ity . I t  is  posited that an 

international legal regime would greatly enhance conservation of 
components of biological diversity on a global scale.

\
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i l l  equiped to enhance conservation of components o f biological 

diversity. In particu lar, although there has been a lo t  of law 

making activity in the realm o f protecting biological diversity 

and the marine environment from pollu tion , i t  is  evident that 

marine pollution remains a problem. There has been no global 

attempt to combat marine pollution from land-based sources out 

commendable e ffo r ts  have been made to  curb depletion of .the 

Stratospheric ozone la ye r during tne next century. The 

international community has started addressing the problems of 

the pollu tion  o f a ir  and th e ir possible e f fe c ts  on global 

biological d ivers ity  through the proposed convention on global 

warning and possible climate change.

* > X

Chapter Four shows that the- international community now realizes 

and acknowledges the magnitude of the challenge posed by loss of 

components of b io lo g ica l d ivers ity  and is  a c t iv e ly  involved in 

making the necessary amends through the development o f a global 

convention on the issue. It is  evident that in order to conserve 

components of biological diversity the convention should be based 

on the widest consensus of the in ternational community. I t  is  

demonstrated that several contentious issues must be reconciled 

before a meaningful instrument can be ready for signature by June 

1992. The picture which eifterges is  that whereas developing 

countries must commit themselves to conserve dwindling stocks of 

the planets b io log ica l d ivers ity  within th e ir  ju risd ic tion , 

developed countries should commit themselves to  provide the 

necessary outlay o f funds. I t  is  also c lear that to address
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components of b io lo g ica l d ivers ity  e f fe c t iv e ly  and on a global 

scale the proposed convention must be a comprehensive package. 

In th is  chapter proposals are made on the basis o f the on-going 

negotiations as at June 1991 on the proposed global convention 

which would ensure an equitable package.

Finally, i t  is posited that whereas a global instrument would be 

a powerful catalyst to  inspire and guide attempts to  conserve, 

dwindling stocks o f  the p lanets b io lo g ic a l  d iv e r s ity ,  

fundamental challenges facing developing countries, that is  tc 

say, poverty, and underdevelopment should also be addressed. 

Our thesis is  that i t  is  only by dismantling barriers tc 

development that biological genocide could be averted.

Our research methodology was library oriented and thanks to the 

resourceful UNEP Library which enabled us obtain the most up-to- 

date material for the study. The data enabled us satisfy  most of 

our hypotheses, that is  to say, the current upsurge in global 

atteffipts to conserve components o f b io lo g ica l d iv e rs ity  is  a 

manisfestation o f the rea liza tion  and acknowledgement by the 

international community of the finiteness of biospheric resources 

and looming disaster that unchecked loss of b iological diversity 

could have on the survival and development o f humankind.
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CHAPTER 1

1.0. ETSIANCING BIOLOGICAL DIVERSITY: A CASE FOR THE CONSERVATION

OF GLOBAL BIOL k*L»
gcrr-g

1.1 ItflRODUCTION

The prevailing style o f development in many developing countries, 

is  ch aracter ised  by heavy dependence on nature and i t s  

resources.^ In the m ajority o f cases, the economy is  dependent 

entirely upon the exp lo ita tion  o f natural resources. To such 

countries, living natural resources are part and parcel of their 

national wealth. Most developing countries are in the midst of 

an environmental and natural resources c r i s i s  which is  

undermining their e ffo rts  towards sustained economic growth. The 

fundamental problems constitute dependency on expensive energy 

inputs, loss o f forested zones and land deterioration , a l l  o f 

which culminate in the improverishment of b io logical diversity.^ 

Because the unstable economies o f  these states are la rge ly

h p ii c p a -aV ii v o 1 vac ah v-aac aacava
u u b L  Ua. i ldu u i . UX A. II AU'-U^/i.'wUU

/4aaa*-> /̂aa 4- tiA An K r* --- *---- • l “ * *

deterioration o f the renewable resource base has serious 

implications for the future particu la rly  when viewed in the 

context of the rap id ly expanding population aud the complex 

economic interdependence between states. Thus, the vulnerability 

o f the economic mainstream o f these states l i t e r a l l y  d ictate 

that conservation o f nature and its  resources be made on integral 

part of their development strategies.
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Although the United Nations Conference cn the Human Environment 

Stockholm, 1972, ushered an era o f conservation consciousness and 

envigorated efforts towards conservation generally and biological 

diversity in particu lar as re fle c ted  in princip le 4 ,3 a lo t o f 

work i t  appears, remains undone in  th is  f i e l d .  There is  

evidential proof that f lo ra l and faunal species and micro

organisms are disappearing at an alarming rate. 'The planet is  

experiencing the greatest mass impoverishment in 66 m illion years
4* • /Isince the dinosaurs and about 80% of the planets l i f e  expired. 

Known and unknown species together with their varieties are fast 

disappearing. Habitats and ecosystems rich b io lo g ica lly , and 

promising in material benefit are sim ilarly threatened.3 Habitat 

modification in particular has contributed to impoverishment of 

the planets biological diversity enormously. The destruction of 

unique habitats means the destruction of a il species that rely on 

that habitat for survival. Loss of entire species population ana
o #

the extinction  of races and variations within sp ec ific  species 

exacerbates the problem of biological diversity impoverishment. 

Although species extinction  is  a continous natural process, 

human activities have lately accelerated the rate o f extinction 

exponentially. The countdown to extinction  fo r many f lo ra l and 

faunal species is quickening and the treadmill o f environmental 

degradation is taking an unimaginable to ll.

Impoverishment of the planet's b io log ica l d iv e rs ity  poses a 

serious threat not only to the survival of mankind but also to



his advancement and the sustainability o f economic livelihood and 

prosperity, which largely depend on the u tilization  o f biological 

resources and e c o lo g ic a l processes and rake advantage o f 

properties of plants, animals, fungi and micro-organisms fo r  

food, c lo th in g , m edicine, various s e rv ic e s , s h e lte r  and 

industrial materials.

There is  no doubt that one o f the most important environmental 

challenges facing mankind concerns the unprecendented loss and 

degradation of the planets biological diversity which constitute 

the very basis o f l i f e  support systems. Undeniably, biodiversity

is an indispensable component of the biosphere.
_  • ?

The central theme o f th is study can be posed: How has the 

international community used international law as a mechanism to 

counter the ch a llen ge  posed by lo ss  o f g lo b a l b io lo g ic a l  

diversity? What are the future prospects? We seek to discover 

the character and nature of the existing regime and the extent to 

which i t  has enhanced conservation o f b io iu y ica i d iv e rs ify . 

Thus, we intend to delve into the mechanisms and strategies under 

existing legal arrangements in the realm of b iological diversity 

conservation. The relevance and adequacy of existing approaches 

w ill  be discussed.

In addition, the study analyses and assesses both strengths and 

weaknesses of the various conservation measures and strateg ies. 

A consideration as to  whether time is  ripe for a change in the



global approach towards biodiversity conservation w i l l  afford us 

an opportunity to assess the propriety o f current moves towards 

biodiversity conservation within a wholistic context. We intend 

to assess the developments as at June 1st, 1991.

Although the study is centrally concerned with international law 

respecting conservation of biological diversity, we intend in the 

f ir s t  instance to demonstrate man's position  within the 

biosphere, his contribution in the loss o f b io lo g ic a l d ivers ity  

and then attempt a rationa le for the conservation o f global 

biological diversity. The latter part involves a systematic and 

c r it ic a l assessment o f imperatives or factors for- b io log ica l 

diversity conservation. This, i t  is  hoped w i l l  a ffo rd  us an 

opportunity to  comprehend the evolutionary pattern of the 

international legal regime.

We chose to study the development o f in ternational law on 

account that although the planet has been partitioned into 

geographically sovereign and independent states, fo r  numerous 

reasons, essen tia lly , the globe is  a unity, b io lo g ic a lly  and 

ecologically in d iv is ib le  and hence the i n d i v i s i b i l i t y  o f 

conservation efforts.- I t  is the central theme of th is study that 

a concerted international legal regime is a principal necessity 

for the enhancement o f conservation o f g lobal b io log ica l 

diversity. We think that for a stable environmental world order, 

a unified view of international law is necessary for the entire 

biosphere. A correct approach towards conservation o f biological



5

diversity would enable humankind to see its e lf  in relationship to 

other beings and the environment.

MAN AND NATURE * 8

" . . .  a l l  the resources o f the earth space community 

are knit together in a maze o f intimate eco log ica l 

interdependence embracing a ll  such features o f the 

material environment as a ir, clim ate, topography, 

so il, geo logica l structure, minerals water, natural
. 7

vegetation and animal life " .

. '7

Humankind is but one thread within the web o f l i f e .  I t  is  an 

integral part o f nature and not independent o f i t .  Apart from 

being the foundation o f a ll l i f e  on earth,, nature is  the supplier 

o f a l l  the basic needs o f humankind. Both c iv i l iz a t io n  and 

development o f mankind are rooted in  nature. Human survival is

dependent upon the maintenance o f uninterrupted functioning o f

8natural systems which ensure the supply of energy and nutrients. 

The numerous interdependencies and relationships between systems, 

sub-systems and biological processes in the biosphere necessitate 

maintenance o f in te g r ity  o f the biosphere for continuity o f 

l i f e .

B iologically and e c o l o g i c a l l y ,  the b io s p h e re  is  one 

interdependent unit. The biosphere is the l iv in g  and l i f e  

supporting system in the outer part o f the earth. I t  is  the



6

planets life -zon e . In th is unity, a l l  l iv in g  things have 

inter-relationships and adapt to the local environment. Laws o f 

nature operate in this unity and maintain natures balance of the 

earth.^

Valentyne Writes:

"The earth's environment - the complex web of l i f e  -  support 

systems shrouding our planet - is  the only known haven o f 

l i f e .  The flux o f forces within that environment including 

the sun's warmth, the water cyc le  and the in teraction  o f 

natural resources - sustain a ll l i f e  on earth".^

The sun is the external driving force of the biosphere. Its heat 

energy makes most biochemical reactions possible and its  light 

energy enables green plants to manufacture food. In addition, i t  

fac ilita tes  the sh ift in g  o f non-liv ing matter from one place to 

another as a resu lt o f currents created by variations in the 

amount of heat received. The various assemblies - ocean, forest, 

marsh, deserts e.t.c. consist o f plants, animals, micro-organisms 

and non-living material that interact intimately and frequently 

with each other.

B iologically, mankind is  at the top o f a f r a g i l e  natural 

structure. His su rviva l is  dependent upon maintenance o f 

in tegrity  o f th is structure. Human l i f e  w i l l  be in jeorpardy 

should th is tapestry o f l i f e  be broken.^ The chain o f l i f e  

begins with microscopic plants and animals. Larger plants 

provide food and shelter fo r many species o f fauna and flo ra .
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rastic Changes in their composition or distribution could have

rofound e f fe c t  on a l l  forms o f l i f e  whose abundance and

iversity are important for the natural legacy. But the web o f

nterdependence does not end th ere . Only green p lan ts  can

ransform carbon dioxide and water in to  carbohydrates through

rotosynthesis. The carbohydrate is  used as a source o f energy

y other living species including man. In addition, much of the

xygen in the earths atmosphere, which is  necessary for the

urvival of many species, is a by-product of this photosynthetic

ctiv ity . F inally, when animals and plants die, they are

ecomposed by micro-organisms and nutrients are released into the

o il and the cycle is repeated. From the foregoing description,

t is  clear that a ll other organisms are directly or indirectly
1 ?

ependent on green plants for su rviva l. I t  also emerges that 

rganisms in a given environment are d ire c t ly  or in d irectly  

ependent upon its  organic and inorganic natural sorroundings.

nder natural conditions, the balance o f forces chat: give rise, to 

ife-g iv ing environment would continue la rge ly  undisturbed so 

ong as the sun continued to shine. However, mankind has now the 

apaeity to a lter this c r it ica l balance profoundly.

fe have already alluded to the startling rate at which known and 

nknown f lo r a l  and faunal species are being decimated. Many 

r ite rs  agree that th is  extinction spasm is  unprecedented in 

istory. Mostafa Tolba writes:-
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"Darwins great age o f discovery has succumbed to  a 

great era o f extinction . I f  he were a liv e  today, . 

Darwin would most l ik e ly  focus h is work not on the
. 1 T

origins, but rather on the obituary o f species".

Factors responsible for this deplorable state o f a ffa irs w ill be 

considered at a la te r stage, su ffice  i t  here to  ind icate that 

loss o f biological diversity has global implications. Firstly, 

being an indispensable part o f nature, the la t te r  would be 

incomplete without i t .  Loss of b io lo g ica l d ivers ity  denies the 

tapestry of natural interdependency c r it ic a l elements. Secondly, 

conservation of many flo ra l and faunal species transcend national 

and regional boundaries. Thirdly, plant and animal species that 

originate from one country are like ly  to be more productive in a 

suitable foreign environment. In addition, most modern agro

ecosystems are based on introduced domesticates and genetic 

materials and are thus ultimately dependent upon other states for 

the necessary b io tic  resource. F in a lly , pharmaceutical and 

industrial raw materials harboured within biotas in one state may 

be used for the benefit of mankind world wide.14 To demonstrate 

the g lobal character o f the challenge, Thomas Lovejoy contends 

that, i t  would not be absurd to adopt the view that the a b il ity  

to harvest wheat in Kansas is linked to  the success in trop ica l
1C

forest conservation.

Although mankind d id  not weave the web o f  l i f e  and is  a 

biological e n t ity  in  r e la t io n  to  other beings and the. 

environment,"^ he is  the most precious and is  graced with high
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intelligence tnat catapults him into a position o f dominance over
Y'i ■

a ll other creatures and the environment. Arguably, .he cannot be 

equated to these s p e c i e s . I t  is  posited that b io lo g ica l 

diversity should only be conserved to  enhance the survival, 

developrrent and enjoyment by man of l i f e  at the present and in 

future.

I t  cannot be doubted that the post-Stockholm Conference era has 

witnessed increased concern about proper management c f  

environmental quality and natural resources both in developed and 

developing countries. Whereas environmental problems since 1972 

are not new, th e ir magnitude and scope is.. The astronomically 

increasing population, ill-consicered and destructive development 

strategies which do not take into account the natural resource 

base and the use of inappropriate and p o ten tia lly  dangerous 

technologies has led to  the emergence o f a new agenda in
1 o

environmental concerns.

Since the environmental challenge facing mankind today is one or

survival,the cardinal princ ip le  is  the protection o f nature anc

l i fe  support systems. In lin e with th is approach, reigning

imperatives are mainly concerned with l i f e  support systems of the 

19biosphere. I t  is only by concentrating on these tenets tnat 

human survival and development can be assured.

From a ll  appearances, i t  is incontrovertible that conservation of 

the planets b io lo g ica l d ivers ity  -  the immense va r ie ty  and
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abundance o f plant and animal l i f e  and the maintenance or 

restoration of habitats and ecosystems upon which species 

survival depends is imperative.

CONCEPT OF BIOLOGICAL DIVERSITY

The term biological diversity or simply biodiversity denotes the

wealth o f l i f e  forms found on earth; m illions o f d iffe ren t

plants, animals and micro-organisms, the genes they contain and

the intricate ecosystems they form. I t  is an umbrella term for

the degree of nature's variety  including both the numbers and

frequency o f sp ec ies , ecosystems or genes in  a g iven

assemblage.^ In short, i t  is the variety and variab ility  among

2 2organisms and the eco log ica l complexes in which they occur. 

But l i f e  on earth contains much more greater variety than can be 

measured by species alone. Each species contains its  own variety- 

such as d if fe r e n t  races or breeds and d if fe re n c e s  among 

individual species also join to form communities and these inturn 

carbine in ecosystems. Thus, the broad term biological diversity 

encompasses three re la ted  concepts, that i t  to  say, species 

diversity, genetic diversity and ecosystem diversity. There is 

a general consensus that these th ree  fa c e ts  c o n s t itu te  

biological diversity. Species diversity refers to the variety 

o f liv in g  organisms on earth and has been variously estimated to 

be between 5 and 30 m illion .^  Genetic diversity is a concept of 

the variab ility  within a species as measured by the variation in
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genes within a particular species, variety, sub-species or breed. 

The genetic d iversity  exhibited by organisms fa c i l i t a t e s  the 

production o f new breeds o f crop plant and domestic animals and 

in the w ild  allows species to adapt to  changing c lim a tic  and 

environnental conditions. Ecosystem d iv e rs ity  re la tes  to  the 

variety o f habitats, b iotic communities and ecological processes 

in the biosphere. An ecosystem comprises communities o f plants, 

animals and the non-living elements of their environment namely 

air, water, soil and minerals. Functional relationships within 

and among the communities and their environment are complex but 

are mechanisms of major ecological processes, such as, the water 

cycle, so il formation, nutrient cycling and energy flow. These 

processes provide the sustenance required by living communities 

and hence the interdependence. What emerges is that conservation 

of ecosystems and habitats on the one hand and species and their 

gene pools on the other are inseparable.

r w » r r w - «  p n  / V ^ ‘r r , ‘» T  r> -f"r  tt-t o o  t « m ririMiorJxx o m i L  Or xDl^ixAjrxvJALi u l v o w i i i

"There is evidence we have embarked on the greatest 

mass ex tin c tion  in  65 m il l io n  years. There is  

evidence we have entered the sixth catastrophe in our 

planets history. I t  is  estimated a m illion  or more 

species are at serious risk  o f extinction  in the next 

20 to 30 years".^
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Although planet earth is  the only place known to support human 

Life in the universe, human activities have progressively made i t  

Less f i t  fo r  h is s u r v i v a l . I n  deve lop ing cou n tries  

particularly, natural and human-induced vagaries have compelled 

rural communities to destroy the means o f th e ir su rviva l. The 

Lndiscriminate clearing o f forests and grasslands for agriculture 

and fu e l, draining wetlands and use o f dung as fuel depriving 

soils necessary nutrients bear this testimony. Overgrazing and 

Dther agricu ltural malpractices contribute to the erosion o f 

fertile  soils and ultimately lead to environmental degradation 

and loss of b io log ica l d ivers ity . The rap id ly increasing 

copulation has and continue to play an instrumental ro le  in 

environmental degradation.

habitats, ecosystems, flo ra l and faunal species are disappearing 

. 9 7at an astronom ic ra te . As a r e s u lt  o f the w idespread

environmental destruction, some 25,000 plant species and more

than 1,000 species and sub-species of mammals, birds, amphibians,

7Preptiles and fisn are threatened with extinction.

In it s  evolution, the planet has experienced mass extinctions

followed by reco ve r ie s .^  The la st major ex tinction  occured

during the crastaceous period about 66 million years ago. Since

the average duration o f species is about five  m illion years, the

rfhole spectrum o f species has changed many times. On average, i t

/rould appear that about 90 species became extinct every 100 
•an

years. Present day composition of l i f e  on earth is  the result
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of selective elimination of some species and the advancement of 

others. Undeniably therefore, loss o f species has always been 

part and parcel of the planets evolutionary process.*^

Loss of biological diversity occurs when areas are paved over for 

urban development or ploughed under fo r  conversion to farming 

land. I t  occurs when forests are soused, with acid precipitation 

or when toxic chemicals are dumped into lakes, r iv e rs  and 

streams. Over-exploitation of commercially viable organisms and

the introduction-of a lien  species a lso contribute to  loss of

. . . .biological diversity.

The international community is  in agreement that b io lo g ica l

3 3diversity is being decimated - at a s ta rt lin g  rate. The pace 

o f destruction is unrelenting and accelerating. Evidence has i t  

that about 400 species have become ex tin ct in the last 400 

y e a r s .E x t in c t io n  has become a s ile n t  r itu a l fo r  many o f 

nature's achievements. An untold v a r ie ty  o f sp ec ies  has 

disappeared and the pace o f destruction is  guickcnmg in many 

areas. The worst purges are taking place in the tro p ica l rain 

forest and as a resu lt, stocks o f the planet's b io log ica l 

diversity are fast dwindling. The planet is in the throes of an 

episode of biodiversity impoverishment of perhaps unprecedented 

magnitude.

The dissipation of species represents more than merely the loss 

of a b io log ica l en tity , i t  heralds a change in the se lection a l



environment of surviving spec ies .^  This is  p a rticu la r ly  the 

case in circumstances where the extinct species interacted with 

many o f i t ’s neighbours. Indiscrim inate clearing o f trop ica l 

forests has raised the rate of extinction enormously. Although a 

lo t remains unknown about these fo rests , studies have revealed 

that they stagger with biological diversity. I t  is  important 

to note that the to ta l g lobal forested area is  fa s t declin ing. 

Between 1981 and 1985 fo r  example, the United Nations Food and 

Agriculture O rgan ization  (FAO) estim ated  that 4.4 m illion  

hectares per year o f tropical rain forest were legged over though 

not completely cleared. During the same period, about 3.8 

million hectares o f open forest were transformed into permanently 

cleared land.^ At this pace of decimation, i t  is  estimated that 

by the end o f the f i r s t  quarter o f the 21st century, the only 

large blocks of undamaged forest outside protected areas w ill be 

in the Brazillian part o f the Amazon, interior o f Guyana and the
oo

Zaire basin. Beyond these zones, other areas w i l l  have been 

disturbed, destroyed and a. large proportion o f the b io lo g ica l 

diversity they support w i l l  have been lost. I t  is  estimated that 

by the year 2050, upto 60,000 plant species w ill become extinct 

or nearly ex tin c t.^  Though admittedly hoarse, these estimates 

indicate the unprecedented and unrelenting loss o f b io lo g ica l 

diversity. The rate is  about 25,000 times greater than natural 

extinction rates.4®

According to  M yers,4  ̂ about 1000 animal forms have been

documented and recogn ized  as being under the th rea t o f
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extinction, such include the blue whale, t ig e r , cheetah, giant 

panda e.t.c. Although this figure appears shocking, thousands of 

faunal and floral species neither identified nor documented are 

threatened or have already become extinct. This is why i t  is  

estimated that at least 90% o f a l l  l i f e  that ever ex isted  on the 

Planet has disappeared.42 The d ifference between past and 

aresent losses is that unlike past losses which occured thr dugh 

natural processes, humanity is its e lf  responsible for the present- 

aiolocical holocaust.

Between 1600 and 1900, i t  is estimated that humanity exterminated 

about 754  ̂ known species o f animals and birds. L itt le  appears tc 

oe known about the number of rep tile s , amphibians, fish , 

inveterbrates, and plants that disappeared during the same 

period. Since 1900, i t  is  estimated that man has exterminated 

another 75 known species o f mammals and b i r d s .E x t in c t i o n  

rates have soared since the middle o f the 20th century due tc 

human pressure on natural environments.

In a nutshell, mankind faces an imminent elim ination o f a good 

share of the planet's spectrum of species that have shared common 

earth with him for millenia but are now being denied space. This 

extinction spasm w ill amount to an irreversible loss o f valuable 

resources. In our view, although innumerable environmental 

problems have beset the planet, the fa llo u t  of species remains 

the most conspicous because i t  impoverishes humanity. Species 

die with a ll their genetic composition and hence any medicinal or
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industrial resources they may have contained. Loss of biological 

diversity - w i l l  obviously undermine many sectors o f human 

endeavour. I t  narrows human scope to respond to new problems and 

opportunities.

TOE DISTRIBLOTON OF BIOLOGICAL DIVERSITY

"Biological d iv e r s it y  is  out th ere  in nature, 

everywhere you look an enormous corncopia of wild and 

cultivated species diverse in form and function and 

usefulness beyond the widest imagination".

The upshot o f the above passage is , i t  would appear, b io lo g ica l 

diversity occurs everywhere. But, although i t  occurs even in the 

middle o f deserts, the frozen^tudra and sulphur springs, i t  is  

not evenly spread and is greater in some areas than in others.

' -v.

Species come in a l l  shapes and sizes. The largest (the giant 

sequoia) is  estimated to  be 6265 m etric tonnes.4  ̂ They have 

different l i f e  spans and survive under varied conditions. By mid 

1960, i t  was estimated that the planet supported about 4,100 

known species of mammals, 8,700 birds, 6,300 re p t ile s , 3,000 

amphibians, 23,000 fishes, roughly 800,000 insects and over

300,000 green plants, fungi together with several thousand micro

organisms such as bacteria and viruses.^7

AO
"The most biologically diverse areas are found in the tropics."
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rropical .forests harbour the bulk of the planet's b io lo g ica l 

diversity. They feature a broad range o f ecological regions and 

species communities. Within the trop ics certain  areas contain 

exceptionally high b iod ivers ity  due to  special c lim a tic  or 

geographical conditions or the very long periods o f climatic and 

physical stab ility .

In terms of regional distribution, tropical America is estimated 

to contain about 90,000 species, while tropical Asia, Pacific and 

Australia contain about 35,000 species.. A frica  South o f the- 

Sahara is  estimated to harbour about 30,000 species. Northern 

temperate zones, North America, A frica  and Asia contain about

50.000 species. Temperate to and zones o f Autra lia  and 

Newzealand harbour about 15,000 species, the Cape region of South 

Africa, 10,000, while temperate South America harbours about

10.000 species, making a total of 240,000 flowering plants which-
. -a.

added to a further 60,000 species believed  to ex is t brings the 

total to 300,000 sp ec ies .^  In addition, oceans, coasta l areas 

and fresh waters team with biodiversity. From the forgoing, i t  

is  evident that the trop ics contain about 2/3 of a l l  higher 

plants on the planet. I t  also harbours a large number o f lower 

plants (Mosses, Lichens, liverworths and fungi).

In terms of species d iv e rs ity , the Amazon is the most diverse 

region. A huge tribu tary o f River Amazon, the Rio Negro, is 

estimated to contain 700 species o f fish , more than four and a 

half times the number o f species contained in a ll European rivers
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contained.50 In a single hectare o f the Amazonian fo res t, i t  is  

estimated that one could find up to 300 varieties o f trees. This 

compares unfavourably with North American forests which harbour 

fewer than 400 species.51

1:6 CAUSES OF TMPOVERISHMEISrr

apppreciate how the in te rn a tio n a l community has used

international law to  counter the challenge posed by loss o f
. 7

biological diversity, i t  is  imperative to discuss the identified 

causes o f the loss. Although loss o f b io lo g ica l d iv e rs ity  is  

part of the evolutionary process, not only have the rates of loss 

increased exponentially but threats to biological diversity have

progressively grown alarmingly. The evolutionary process throws
—' >

o f f  old species for new ones. These capable o f adapting to new

climatic and environmental conditions cnte-L^e anew with th

genetic material d iversified and enriched. However, those unable 

to adapt to  changed conditions having become so spec ia lized  in 

their l i f e  sty les become extinct. They fade away and are 

together with their genetic material lost for ever. A number of 

factors contribute to the loss of biological diversity.
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1:6:1 Natural Causes

"Extinction has been a fact o f l i f e  since l i f e  f i r s t  

emerged. The present few m illion  species are the 

modern day survivors o f the estimated h a lf-b il l io n  

species that have ever existed. . Almost a l l  past 

extinctions have occured by natural processes."52

It  is estimated that about 100 and 250 m illion species existed on 

the planet.52 Present estimates between 5 and 30 m illion species 

represent between 5 and 12 per cent o f a l l  species that ever 

existed. I t  is  evident that long before man entered the scene, 

species were continuously being lost. Species have and continue 

to disappear because o f changes in c lim a tic  and environmental

conditions or because other species evolved which were better 

adapted to  overtake the niche o f the o r ig in a l occupant. The 

planet has undergone gradual climatic changes which coupled with 

glacial advances and inundation by seas have led to environmental 

aiteiciLioxi which eiiiuinates or adversely modifies habitats upon

which particu lar l i f e  forms re ly  for survival. Evidence that 

biological diversity has continuously been lost through natural 

processes is  i l lu s tra t iv e  o f the fa ct that ex tinction  is  a 

biological r e a l i t y  and has been an in te g r a l part o f the 

evolutionary process. Unlike other causes, natural extinction is 

slow and allows the evolution o f other species.5  ̂ But natural 

causes o f  species decline and extirpation  are miniscule in 

importance compared to human related causes.
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2 Anthropogenic Causes

"Human a c t iv ity  is having catastrophic impacts on 

biotas, habitats and en tire ecosystem. To destroy a 

unique habitat means to sentence to death a ll species 

that rely on that habitat for survival. J

Mankind is today primarily responsible for the loss of biological 

diversity and his contribution in this regard is  u n like ly  to 

diminish in the forseable future. His a c t iv it ie s  have been 

instrumental in the destruction, modification and disruption of 

habitats which lead to environmental degradation and loss o f 

biological diversity. Whereas extinction o f old species and the 

evolution o f new ones is  a natural sequence, the a c t iv i t ie s  o f 

man, i t  must be adm itted , have g r e a t ly  and unnaturally  

accelerated extinction rates. Mas sive^ abrupt species extinction 

and consequent biodiversity impoverishment is  not normal.

Although natural fa c to rs  were fo r  many years th e main 

determinants of the number of species, their population size and 

the extent of their communities, the scenario has dramatically 

changed and fluctuations in f lo ra l and faunal species are 

exceedingly influenced by human activ ities. Man has supplanted 

a ll other fa c to rs  and is  today the p r in c ip a l b io lo g ic a l  

exterminator. Mankind has in fact earned i t s e l f  the dubious 

distinction o f being the only species on Earth to have ever 

outstripped nature in the process o f extinguishing unique forms



of l i fe  and ecosystems.

The p r in c ip a l anthropogenic causes o f loss o f b io lo g ica l 

diversity are habitat destruction and over-exploitation. Whereas 

over-exploitation is  more important in cases of species used oy 

man, habitat destruction cr fragmentation is much mere important 

and has a greater impact on potentia l, rather than currently 

exploited genetic resources. This is  particularly the case with 

regard to a great array o f species whose poten tia l value to man 

has yet to  be assessed.

Anthropogenic factors responsible for habitat destruction and 

modification are numerous. The growth of population by leaps and 

bounds in developing countries spells adverse and far reaching 

consequences on b io lo g ica l d ivers ity . Rapid growth in human 

population with it s  accompanying technological advances exert 

enourmous stress on the natural environment. The satisfaction of 

basic needs necessitate the clearing of forested zones and other 

natural vegetation, le v e ll in g  of h i l ls  or draining of wetlands. 

A ll these a c tiv ite s  a ffe c t  b io log ica l d iv e rs ity  adversely. In 

fact, whatever method is  employed to render these areas useful 

to man, the survival o f some species or habitat is  threatened. 

Habitat destruction remain the principal factor in biodiversity 

impoverishment. The unmitigated destruction of tropical forests 

in the Amazon, Western A fr ican  and South East Asia  is  

illu stra tive  o f th is  fa c t. I t  is  estimated that fo res ts  are 

being cleared at the rate o f one square mile every 10 minutes or
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nearly an acre per second.^ At th is rate, v ir tu a lly  a l l

tropical forests w i l l  disappear during the next century. Like

tropical forests, coral ree fs  and abyssal plains o f tne oceans

teaming with b iod iversity  are s im ila rly  threatened. The far

reaching e ffe c ts  o f habitat destruction on b iod ivers ity  resu lt
*

from the alteration of key habitat and ecosystem characteristics. 

I t  affects both abundance and diversity o f species.

Whether a species survives or becomes ex tin c t depends on what 

happens to  its  environment and its  own genetic composition.-*7 

Large populations with more variations occupying a large area 

have higher chances of survival than small populations. Common 

species too are likely to survive than rare ones.

Over-exploitation is  a function o f human needs. Commercial 

harvesting too has been a major threat to  many marine spec-ies. 

I t  has s ign ifica n tly  contributed to the loss o f b io lo g ica l 

diversity. A wide spectrum of wild mammals, birds, reptiles, 

amphibians, fish, trees, flowering plants and' fungi have been and 

continue to  be over-exploited. Im plied ly, although habitat 

conservation is the sine qua norr^ to biodiversity conservation, 

i t  would appear that i t  is  not an end in i t s e l f .  Exploitation 

should a lso be controlled. Industrial, food and other domestic 

demands contribute to the over-exp lo ita tion  o f b io log ica l 

resources enormously. ̂  Trees and shrubs are over-exploited to 

satisfy human demand for fuel and building material. The demand 

for ornamental articles also contributes to the endangerment and
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extinction of certain species.61 * *

Another aspect o f exp lo itation  which could lead to loss o f 

biological d ivers ity  is  botanical uniform ity, a course which 

mankind appear to  have embarked on. Beyond doubt,' such 

uniformity brings with i t  vu ln erab ility  tc diseases, pests and 

climatic or environmental changes. For example, where once 

thousands c f va rieties  o f r ic e  were used in South East Asia, by 

1989 only one variety o f hybrid r ice , IR-36 expended accross 

about 60% of rice  lands in the region. Whereas as many as' 

30,000 va r ie ties  of r ic e  flourished in India a decade ago, 

agronomists estimate that no more than a dozen va r ie t ie s  w ill  

dominate. three quarters o f the country in future. Botanical 

uniformity enhances the chances o f extinction  because i t  is  

tantamount to "placing one's eggs in a s in g le  basket."

1:6:3 Introduction of Alien Species

Deliberate or accidental introduction o f species in to  a new

territory has also contributed tc loss o f b io log ica l d ivers ity . 

Alien species contribute to loss of biological diversity because

they threaten natural flo ra  and fauna by predation, competition 

or altering natural habitats. Exotic species could also transmit 

parasites, or diseases to  indigenous species.64 Herbivorous 

manuals fo r example, have a propensity to  degrade and destroy

habitats o f native species. In the same vein, pigs, goats and
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rabbits are good habitat destroyers. With regard to predation, 

birds, rep tile s , smaller mammals and fis h  are a l l  esp ec ia lly  

prone to predation by introduced predators. Small carnivores 

introduced could deplete small native veterbrates.65 Fish too 

can deplete other sea organisms. Introduced species o f plants 

have v ir tu a lly  replaced native species in  many areas. In some 

African lakes, which have remarkably high levels o f endemism for 

example, introduced species o f fish have threatened most native 

species with extinction. ̂  The introduction or re-introduction 

o f genetica lly  modified species could also lead to loss o f 

biological diversity.

1:6:4 Pollution o f the Environment

During the last 200 years, pollution o f the environment due to 

social and economic activ ities  have almost irreversibly changed 

world ecosystems. Environmental po llu tion  is e ith er aquatic, 

uLuOspiieric or Lerrestrra l; arr, water and s o il  are polluted. 

Pollutants include industria l waste such as sulphur dioxide, 

polychlorinated biphenyls (PCBs), Pesticide residues, such as DDT 

and other chlorinated hydrocarbons, raw human sewerage, excess 

fe r t iliz e rs  carried o f f  the land by r a in fa l l  and nuclear waste. 

Extreme pollution occurs, for example, when chemicals pumped into 

water use up a ll the oxygen making the habitat completely 

sterile. Both air and wTater pollution stress ecosystems and this 

could reduce populations o f sensitive species. Water pollution



25

is particu larly  important because o f i t s  e f fe c t  on genetic 

resources. Aquatic food chains concentrate poison more rapidly 

than terrestrial ones, and this may contribute to the extinction 

of sp ec ies .67 Marine p lants are e s p e c ia l ly  a f fe c te d  by 

eutrophication (presence o f too much nutrients in water) which 

could lead to txhe growth o f blanket weed which deprives other 

organisms ligh t. O il s p il ls  pose a danger to seabirds, marine 

plants ana to some extent marine mammals. O il s lick s  for 

example, are lethal to seahucks and auks, sticky o i l  inactivates
r o

them and many have perished on the Baltic and North seas. ’

Excessive use of agro-chemicals and the release of many compounds 

of heavy metals and other to x ic  substances, have caused 

ecological imbalance in water bodies, wetlands and land areas 

with detrimental e f fe c ts  on animal and plant species.6 1̂ Acid 

rain is  a product o f a ir  pollu tion  and has adversely a ffected  

coniferous tre es , lake and r iv e r  w aters, p a r t ic u la r ly  in 

developed countries. Acid rain has resulted in the loss of a 

number o f fish species in Northern European Lakes. The Altantic 

Salmon and the Rainbow Tout have disappeared as a resu lt of 

direct or indirect poisoning by acid rain.7  ̂ Suffocation due to 

inadequate oxygen and food deprivation is  another cause o f death.
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Other Causes 

1:6:5 Climatic Changes

The expected clim atic change and global warming could have 

catastrophic impacts on the planet's b io lo g ica l d ivers ity . 

Climatic change w ill hasten the destruction of forests, draining 

of wetlands, overgrazing and land degradation. In the long-run 

these activities could lead to loss of biological diversity.

In the past, the planet's climatic history was largely governed 

by natural influences. However, through his activ ities, man is 

> now able to influence not only local and regional, but also 

global c lim atic  conditions and in quite drastic and possibly 

irreversible ways. The major cause of human-induced c lim atic  

change is  the enhancement o f green house e f fe c t  in the lower 

atmosphere throuyh increased concentrations of carbon dioxide and 

other green house gases. The chain reaction o f the global 

geophysical experiment leads on from increasing concentrations of 

greenhouse gases to  an increased  absorption  o f longwave 

radiation (the green house e f fe c t ) and to enhanced warming."^ 

This w i l l  in turn produce a great va r ie ty  o f regional and 

seasonal variation  in c lim a tic  events, fo r  example, drought, 

flood and storms which given  the e v e r  in creas in g  g loba l 

population, could aggravate the already ex isting  shortage o f 

- water, food and energy supply. Should the present. rates o f 

global warming pers is t, i t  is  estimated that atmospheric
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temperature w ill rise substantially, with amplification towards 

the poles.7<* This w i l l  a ffe c t  both weather patterns ana water 

supplies detrimentally. Agriculture in arid areas w ill  be more 

d ifficu lt. High temperatures could lead to the death o f forests, 

destruction o f crucial wetland habitats and the disruption of 

coastal ecosystems.

According to recent research findings at the U niversity of East 

Anglia in Britain, global warming has resulted in the r ise  o f 

global surface temperature by 1/2°C th is  century.7 ̂  Further 

evidence has i t  that i f  greenhouse gases continue to be emitted 

at the present leve ls , mean temperature is l ik e ly  to  r ise  by 

between 1.5 and 4.5°C over the next 40-50 yeears.7  ̂ In fa c t, the 

four hottest years ever recorded in human history were recorded 

during the decade o f the 1980s.77 Searing heat, prolonged 

drought and s ign ifica n tly  lower crop y ie ld s  are now becoming a 

familiar phenomenon in some areas.7  ̂ It  is  estimated that global 

warming is  lik e ly  to  ra ise  sea le v e l by as much as one metre. 

Because a large proportion o f the earths population l iv e  on 

coastal areas, many are l ik e ly  to face increased flooding and 

tropical storms. Scramble for higher areas could increase 

pressure on many habitats, species, tax food production and 

complicate the problem of over-crowding even further.

Evidently,global warming and consequent c lim atic  changes could 

have negative and far reaching effects on biological diversity.. 

In addition, except carbon dioxide, other greenhouse gases have
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been implicated in the depletion of the planets stratospheric 

ozone layer. I t  is  submitted that measures to  conserve 

biological diversity should also address global warming and ozone 

depletion.

1:7 R A T I O N A L E  F O R  C O N S E R V I N G
B I O L O G I C A L  D I V E R S I T Y

Background

"Plant and animal b io log ica l resources provide the 

material basis o f human l i f e .  80% o f the food consumed by 

man is  derived from twenty kinds o f plants and animals. The 

genetic variation w ithin each species that contributes to 

its  gene pool is a very important attribute easily exhausted 

by unwise monoclanal o ve r-exp lo ita t ion . The g en e tic  

variatioh provides requ is ite  raw m aterials for sustaining 

and improving farm production, forestry, animal husbandry, 

fisheries e.t.c. Conservation of the fu l l  range o f genetic 

variation... is  essen tia l for sustained human progress ana 

for mans continued development and u tilization  of biological 

resources."^

The central theme in this part can be posed: Why should humanity 

be concerned about the threat of destruction i t  posses to other 

species? Put d if fe re n t ly , why should mankind preserve and 

nurture surviving species and ecosystems? We shall attempt a 

coherent, complete and in terna lly  consistent case fo r the
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conservation of biological diversity.

The most obvious way to argue a case for biological diversity is

to demonstrate i t s  present and future benefits to mankind,

whether this benefit is direct or indirect. From the foregoing,

i t  is  e x p lic it ly  clear that cur analysis is grounded on the

81anthropocentric approach.

Conservation of biological diversity is and w ill continue to be a 

v ita l issue for the international community during the 1990s and 

beyond. Loss of biological diversity is  an ecological hazard in 

that i t  heralds the loss of species valuable to the survival and 

development of mankind and could lead to genetic uniformity which 

breeds ecological vulnerability.®^

Much o f the current rhetoric on the urgency and d e s ira b ility  to 

conserve b io lo g ic a l d iv e r s it y  comes not from those w ith 

ecological concern, but from those whose aim could be described 

as "commercialised conservation."®® Commercialised conservation 

measures biological diversity in monetary -terms and ju stifies  its  

conservation in terms of present and future commercial returns. 

I t  fa ils  to recognize that biological diversity has an inherent 

ecological value which is  unmeasurable in monetary terms. 

However, th e ir  contribution cannot be played down. Ecological 

conservationists have only supplemented these efforts.

The catastrophic consequences o f persistent loss of biological
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diversity can be summarised in the following words.

" . . .  crop yields w i l l  be more d i f f ic u l t  to maintain in the

face o f clim atic changes, s o il  erosion, loss o f dependable

water supplies, decline in pollinators and assualt by pests.

Conversion o f productive land to wasteland w ill accelerate

deserts which continue th e ir  seem ingly in exorab le

expercussions. A ir pollution w i l l  increase and loca l

R4climate w ill become harsher."

I t  would mean that the present generation w i l l  pass a sorry 

heritage to future ones, a biosphere with less productive land, 

less b iod ivers ity , less room for manouvre, few options and a 

large human population among other undesirable consequences.

Commenting on v/hy mankind should conserve biological diversity, 

Richard F itter writes:

"Everyday of our l iv e s , every man, woman and ch ild  in 

the world depends on liv in g  plants and animals fo r  

v ita l parts o f their welfare. It  is  not just a matter 

of convenience or o f  personal whim that animals and 

plants should continue to ex ist. I t  is  a matter o f 

l i f e  and death. Plants and animals both w ild  and 

domesticated are the living units o f the ecosystems in 

which a ll human beings live."®-’

The upshot o f the above passage is , i t  would appear, some 

fundamental imperatives underlie conservation o f b io lo g ica l 

diversity.
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Conservationists argue that reasons fo r  conserving b io lo g ica l 

diversity are either economic or non-economic, prundential or 

ethical, u tilita r ia n  or non-u tilitarian . There ex is ts  among 

writers and conservationists great d iv e rs ity  o f positions with 

regard to the principal objectives fo r  conserving b io lo g ica l 

diversity. To the e c o lo g ic a l ly  minded c o n s e rv a t io n is t , 

biodiversity in its  natural communities 'represent an opportunity 

to advance human understanding of nature, evolution o f behaviour 

and in understanding man h im se lf.^  to others, b io lo g ica l 

diversity is net d iffe ren t from other resources and the purpose, 

o f conservation is  to assure a ccntinous supply o f goods and 

services derived from them and maximize those goods produce or 

gene-pool fo r enhancing fu ture a g r ic u ltu ra l products or 

increasing new medicine. Others emphasize the non-commercial 

u tilization  of at least some biological diversity believing that 

the principal coject of conservation is to provide recreational _ 

pleasures o f chase and conquest in sporting and fis h in g .^  

However, most writers use a ll these arguments in their attempt 

to gustily D iodiversity conservation.VJ'/ Without exhausting the 

range o f positions assumed by w riters , others s t i l l  perceive 

biodiversity as fe l lo w  beings who are ob jec ts  o f awe, 

inspiration, beauty and respect.^

In the face o f such disparate views, consensus on a number of 

rationales has o ften  been e lu s iv e . But as we in tend  to  

demonstrate in the sub-sections that fo llo w , i t  is  possib le to 

identify certain shared convictions that give substance to the
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principle o f • susta inab le use which ought to  govern  the 

relationship between mankind ana biodiversity.

I t  is  generally agreed that species and ecosytems should be

conserved for the following reasons,

i ) maintenance of ecological balance,

i i ) biotechnological research,

i i i ) agricultural development,

iv ) medicine and pharmaceuticals,

v) genetic resources and sc ien tific  research and

v i) aesthetic value.

Although b io log ica l d iv e rs ity  plays a considerable ro le  in 

supporting species and natural systems and therefore supporting 

moral and non-consumptive values o f  man, as we seek to  

demonstrate, there e x is t  adequate reasons fo r  conserv ing 

biological d ivers ity  based on human demand values. I t  is  

submitted that there are in te r  a l ia  compelling eco log ica l, 

economic, s c ie n t if ic  and aesthetic reasons fo r  conserving 

biological d ivers ity . Economically, f lo r a l  and faunal species 

and ecosystems are undeveloped resources, that is  to say, they 

have s ig n if ic a n t  economic p o te n t ia l which is  cu rren tly  

undiscovered, undervalued, or under-utilized.^

The picture that emerges is  that conservation o f the planet's 

biological d iv e r s ity  is  c en tra l to  the maintenance and
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improvement of agriculture forestry, ranching, medicine, industry 

and tourism. Incontrovertib ly, b io lo g ica l d iv e rs ity  feeds, 

doctors, and clothes mankind, supplies fuel and industria l 

materials and maintains ecological balance and stab ility .

From the foregoing description, i t  is  obvious that b io lo g ica l 

diversity plays a p ivo ta l ro le  in the survival o f mankind and 

should be conserved for the good o f the en tire human race. We 

shall discuss the individual items catalogued above.

1:7:1 Maintenance of Ecological Balance

"The 5-10 m illion  species of plants and animals and 

perhaps is 30 m illion  (including micro-organisms) 

found on the earth  are working components o f 

ecosystems whose s e rv ic e s  are e s s e n t ia l to  our 

existence. They p rov ide oxygen and remove a ir  

pollutants, recycle nutrients, maintain moderate 

climates, regulate fresh water supplies and water 

quality, control pests and diseases, create f e r t i l e  

so ils and carry out a myriad o f other functions 

indispensable to l i f e . " 92

The biosphere is the l iv in g  and l i f e  supporting system in the 

outer part o f the earth. I t  is  the home o f the natural wealth of 

the planet, a product o f 4 b il l io n  years o f evolu tion .92



Continuity o f l i f e  on earth rests on the in te g r ity  o f the 

biosphere. As i t  is  a c losed  system, the b iosphere is  

characterised by interdependencies between natural systems and 

biological processes. L iving creatures are united w ith each 

other and with their non-living soroundings. Being part of the 

biosphere, biological diversity plays a fundamental ro le  in the 

maintenance of ecological balance and stability. Although i t  is 

not the numerical superiority o f species within an ecosystem 

which determines ecological balance and stab ility, diversity and 

stab ility  have evolutionary relationships. High environmental 

stab ility  most lik e ly  leads to higher community s ta b il i t y  and 

higher species d ivers ity . U ltimately, the issue b o ils  down to 

how much d ivers ity  fosters s ta b il ity .94 This ushers in the 

argument relating to marginal and absolute loss o f species. 

Generally, although i t  is  only when a sizeable proportion of a 

species population is  lo s t  that eco log ica l balance is  l ik e ly  to 

be upset, the magnitude o f the e f fe c t  depends on the status o f 

the specific species within the ecosystem.

Biological d ivers ity  is  a c tive ly  involved in the operation o f 

innumerable processes w ith in the biosphere. Processes such as 

photosynthesis, carbon and nitrogen cycles are fa c i l i ta te d  by 

biological d iversity.

Maintenance o f eco log ica l balance and s ta b il ity  is  the single 

most important rationa le fo r conserving b io log ica l d ivers ity . 

Biological diversity fac ilita tes  the operation of the biosphere.
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I f  unchecked, global loss o f b io lo g ica l d ivers ity  could have 

catastrophic effects because most species being lost contribute 

more to the workings o f the global ecosystem.95 Loss o f 

indicator species greatly undermines the baseline to monitor the 

natural environment.

Since it  is certain that thousands of species w ill be lost before 

the close o f the century, the issue is  what species the planet 

can comfortably a fford  to  loose without any s ign ifica n t risk. 

Time is past when humankind could achieve much by running 

"hither and you 'w ith backets o f water".95 The underlying 

consideration is  to  maintain and enhance con serva tion  o f 

, biological d iv e r s ity  to  f a c i l i t a t e  b iospheric operations. 

Species and ecosystems interact in countless processes making the 

biosphere a se lf-regu la tin g  system ensuring continuity o f life . 

Undeniably, when humanity allows loss of biological diversity, i t  

is  in essence sawing o ff the branch that i t  is perched on.

1:7:2 Biotechnology

"The importance o f b io log ica l d iv e rs ity  to the future of 

biotechnology cannot be over-emphasized."97 Biotechnology has 

been defined as the application of b io lo g ica l systems and 

organisms to  s c ie n t i f i c ,  in d u s tr ia l,  a g r ic u ltu ra l and
• • Q 8environmental processes. The relationship between biological 

diversity and biotechnology is  mutually dependent. B io log ica l
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diversity is the foundation from which biotechnology develops.

Genetic material contained in domesticated va r ie t ie s  o f crops, 

plants and animals and th e ir  w ild  re la t iv e s  is  essen tia l for 

breeding programmes by which genes are in corpora ted  in to  

comnercial lines for the continued improvement o f y ields, 

nutritional quality, flavour, pest and disease resistance' and 

•responsitivity to different soils and clim ates.^ Biotechnology 

fac ilita tes  the development of new and improved methods o f 

preservation of genetic resources and speeds the evaluation o f 

germplasm for spec ific  t ra its  for the development o f new and 

union varieties.

Since b io log ica l d iv e rs ity  constitute the genepool o f domestic 

and w ild  species, i t  fa c il ita te s  the development o f industries 

related to  the use o f g en e tic  m a ter ia ls . In fa c t ,  i t s  

conservation is  c r i t ic a l  because as wide a genetic base as 

possible is necessary to fa c ilita te  biotechnology. Conservation 

of b io lo g ica l d ivers ity  maintains the genetic v a r ia b i l i ty  o f 

plant and animal spec ies  thereby enhancing genepools and 

fac ilita ting  biotechnological advancement.

Biotechnology remains the key to the utilization  o f organisms for 

food and industria l purposes. I t  is  the basis o f agricu ltura l 

advancement in as fa r as the development o f new cu ltiva rs  which 

increase production output, improve qu a lity  of nu trition  and 

strengthen resistance to disease and pest is  concerned. In a
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nutshell, biotechnology fa c i l i ta te s  sustainable u tilization  of 

biological diversity.

3 Agriculture (Food)

"The way ahead is p lain. The visions o f agricu lture 

can be fu lfille d  by biological diversity, but only i f  

the disastrous reduction c f the habitats containing 

the reservoirs of diversity is checked in time"

Genetic material make up a large proportion of any human meal. 

Plants and animals contribute markedly to  new forms o f food 

production and advances in conventional agriculture. Farm crops, 

domestic animals and fish which constitute basic food stu ffs have 

a ll evolved from earlier wild species. In addition, en tirely new 

food plants are now ava ilab le. The planet is  estimated to 

contain 80,000 edible p l a n t s . O u t  o f these, mankind has at 

one time or another used 30,000 species only. Surprisingly, 

people have actually been feeding on less than 20 species.

"We are essentially using the.same lim ited number of species as 

have served mankind for centuries."

Human re liance on plant and animal species for food is  w ell 

documented. In 1987 for example, i t  was estimated that 80% of 

the food consumed by mankind derived from 20 kinds of plants and 

a n i m a l s . A l m o s t  a l l  constituents o f typ ica l western or
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eastern meals ̂  derive from genetic resources, which means that 

such meals can only be available i f  their stocks are maintained 

with adequate genetic diversity in an environment in which they 

can survive. Reliance'on plant and animal species fo r  food 

however is  more pronounced in developing countries.-* ^  Most 

foods derive from two families, the grasses (graminiae) and the 

bcvidae.^7 Al.thougn most species r e lie d  on are domesticated, 

their w ild counter-parts cannot be ignored, f ir s t ly  because of 

their ro le  in the d iet o f  peoples in the .trop ical world, and 

secondly the need for constant infusion o f wild genes to maintain 

genetic diversity o f the cultivated species.

. "7

A ll le v e ls  o f b io log ica l d ivers ity  v iz , species, genetic- and 

ecosystem contribute to agricu ltural systems thereby enhancing 

food production. Ecosystem d iv e r s it y  may in flu en ce  pest 

invasions by isolating adjacent crops or by sheltering pests that 

prey on them. Species diversity is significant because i t  is the 

part ultimately consumed. Genetic diversity fac ilita tes abundant 

harvests in modern agriculture as a result of careful breeding of 

different crop varieties which combine advantageous genes into a 

single stock plant. About 40-60% o f improved crop production is 

attributable to breeding.-*-*^

Biodiversity also offers potential sources of human food for the 

future. The Yeneb nut bush (Cordeauxia edulis) and the Wax Gourd 

(Benin casa hispida) are good examples.^9



What emerges is that for purposes of increasing food production 

and expanding the base o f ed ible plant and animal species, 

inter alia, b io log ica l d ivers ity  conservation is  of paramount 

importance.

1:7:4 Medicine and pharmaceuticals

• .°o

"Everytime a square m ile of Amazonian ra in forest is  

* cleared, a possible cancer cure... maybe lost fo r  

ever... many presently unexploited plant and animal 

species have obvious potential. "11(1

. 1

From the earliest times the contribution o f plants and animals to 

medicine has been enormous. For many years, man has used 

extracts from w ild f lo r a l  and faunal species for medicinal 

purposes.111 These species are also used d ire c t ly  in the 

production o f medicine and as s ta r t in g  m ateria ls  in  drug 

synthesis. Mankind appear to be no where near being able to 

dispense with either w ild  or cu ltiv ted  genetic resources in 

medicine. About 70% o f a l l  plants known to have anti-cancer 

properties grow in moist tropical forests,112 the most threatened 

o f a l l  habitats. The World Health Organization (WHO) estimate 

that 80% o f the people in develop ing coun tries  r e l y  on 

traditional medicine fo r treatment.112 Professor Schultes, for 

example, has id en tified  about 1,300 plant species used for 

medicinal purposes by the forest people o f Amazonia.114 

Plant and animal species contribute a wide range of drugs and



1*0

pharmaceuticals, including, analgesics, (p a in k ille rs ), an ti

biotics, heart drugs, anti-leukemia agents, enzymes, hormones and 

an ti-coagu lan ts .A lth ou gh  current pharmaceutical research is 

busy synthesizing substances produced by plants and animals, 

biodiversity o ffe rs  even greater future applications, because 

most drugs available today are the result o f investigating only a 

tiny fraction  of the worlds s p e c i e s . T h i s  i l lu s tra te s  how 

unwise man would be i f  he allowed f lo r a l  and faunal species to 

become extinct before their potential was discovered.

The catalogue of important drugs derived from plants is  long.^7

However, dependency on plants for medicinal purposes vary from

• lift •>region to region. °

Although plants have contributed most to medicine and are 

therefore best documented, medical products from many animal 

species are also important. Over 500 marine organisms y ie ld  

chemicals with anti-cancer potential ij8nci animals havp

contributed few compounds to medicine.

In addition, faunal species make an important contribution to 

medicine as models for research. ̂ 0 Use o f animals in biomedical 

research is  important to medicine. I t  has led to  the discovery 

of new drugs. Although animals (both marine and te r r e s t r ia l )  

contribute to medicine, plant species constitute the main source. 

Approximately, 119 pure chemical substances extracted from higher 

plants are used in medicine throughout the world.



Vfe have attempted to demonstrate the fundamental role that flora l 

and' faunal species continue to play in the realm o f human 

health. But, i t  must be emphasized that only a small proportion 

of the species have been investigated for possible usefulness in 

medicine.

Therefore, as humankind ponders the challenges posed by loss o f 

biological diversity, i t  ought to know that loss o f species takes 

away with it  a pharmacopeia of unknown size and value.

1:7:5 Genetic Resources and Scientific Research *

* L
Genetic materials are characteristics transmitted from one 

generation to another and are of actual or poten tia l use to man. 

These c h a r a c t e r is t i c s  cou ld  be d is e a s e  r e s is ta n c e ,  

pharmacological a c t iv i t y ,  environm ental adaptation  or the 

capacity o f a timber tree  to grow t a l l  and s t r a i g h t . T h e  

underlying imperative is to have as wipe as possible, the genetic 

base.

Genetic diversity has acquired considerable prominence since the 

era of biotechnology set in. Biotechnology puts an even greater 

premium on id e n t ify in g , managing and conserving gen etic  

resources. But everytime a population or species, become extinct 

the unique genetic information i t  contains is irretrievably lost. 

Genetic material is  needed to achieve continued improvements in

VI.



yields, nutritional quality and pest control. However, man might 

not discover the unknown potential o f many species because many 

wild relatives and domesticated species are already extinct.

Numerous instances demonstrate how ea s ily  diseases can almost*
eliminate flo ra l and faunal species materially or aesthetically 

valuable to man. Since man remains largely unaware o f what fresh 

epidemics may develop, i t  is  imperative to conserve the maximum 

potential to resist such unforseables by maintaining the widest 

genetic base. Unless there is  a wide gene pool to f a l l  back on, 

mankind w i l l  always be at a disadvantage. But the benefits  

accruing from genetic resources cannot be obtained in the absence 

of s c ie n t i f ic  understanding o f the species, th e ir  individual 

characteristics and relationship with other species among other 

t h i n g s . F l o r a l  and faunal genetic m aterial is  used in the 

research fo r  drugs and other products, surgical techniques and 

rotheses and in genetic research. Because o f their sim ilarity • to 

man in certain aspects, primates and fru it f lie s  have facilita ted  

basic sc ien tific  research.^^^ It  cannot be doubted that the use 

of primates in biomedical research and testing has significantly 

contributed in the advancement o f human health and disease 

control. About 30 primates are currently being used.-^ By way 

of conclusion, i t  is important to note that biological diversity 

has grea tly  contributed to  human understanding o f nature and 

processes which he can use to  s a t is fy  immediate needs. 

Undoubtedly, i t  appears necessary to conserve comprehensive 

ecological s y s t e m s  i n  an u n d i s t u r b e d  s t a t e .



1:7:6 Aesthetics

"Aesthetic and other amenity value th rive on d ivers ity . 

Humans seek varied experience to avoid boredom... Aesthetic 

experience o f nature and w ild  species supplement and 

complenent the a es th e tic  value a ttached to  human art 

objects. The experience of nature contributes to diversity 

of experience generally."

Biological diversity adds to the diversity and texture o f life 's  

fabric cn tne p lanet. The a es th e tic  ju s t i f i c a t io n  fo r 

biodiversity conservation is that many species o f plants and 

animals and habitats are irreplaceable sources of wonder, 

inspiration and jo y , because o f th e ir  beauty, in tr ig u in g  

appearance, variety o f fascinating behaviour. Human enjoyment 

of the natural environment created by b io lo g ica l d iv e rs ity  is 

evident. Many people d e r ive  enrichment and v ica r iou s  

satisfaction from reading and lea rn in g  about spec ies  and 

ecosystems. Few people v is i t  deserts or other areas devoid of 

w ild life  for enjoyment and mental refreshment. In cur view, the 

« attraction o f v is it in g  a wilderness area, spending a day in the 

country side or s tro llin g  in a park l ie s  in the d iv e rs ity  of 

plant and animal species that these areas offer. Full enjoyment 

of nature demands contrasting elements. There is satisfaction in 

the knowledge that certa in  creatures e x is t  somewhere on the 

- planet. Although even the most keen conservationist might not 

loose much sleep i f  the blue whale, for example, became extinct,



many people w ill inevitably fee l that the planet has lost part of 

its  l i f e .

Features such as the f lo r a l  d ivers ity  of. the Alphine or Rocky 

mountains, the miraculous coral gardens o f tropical a to lls  such 

as Maidive islands and the pink ribbon of millions of flamingoes 

lining the shores o f Lake Nakuru, are great tou ris t a ttraction  

sites. These spectacles form the basis o f an important s lic e .o f 

the international tourist industry in countries lik e  Zimbabwe, 

Kenya and Rwanda.^29 Persons who cannot trave l to sigh t flo ra  

and fauna in their natural habitat v is it  zoos, botanical gardens, 

parks and other co llection s o f captive animals designed purely 

for pleasure. These s ites  provide both enjoyment and a better 

understanding o f tne natural world. "Are our descendants to be 

denied these pleasures?"^-2 We are convinced that they ought net.

1:8 Summary

" .. .  As long as certa in  b its o f the cake are not 

consumed and consumption of the res t o f i t  is  kept 

within certain lim its, the cake w ill renew it s e l f  and 

provide for continuing consumption."^2^

We have attempted to demonstrate the interdependencies within the 

biosphere, the d istribution  o f b io lo g ica l d ivers ity  and the
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principal causes o f i t s  impoverishment. F ina lly , we rounded up 

the ch a p te r  w ith  an a t te m p t to  advance a ca se  f o r  the 

conservation o f b iod ivers ity . There is  no doubt that b io lo g ica l 

d ive rs ity  is  central to the survival and development o f mankind 

and should be conserved.

The notion o f conservation en ta ils  the use o f  resources in such a 

way that v i t a l  stocks are maintained and th e ir  benefits enjoyed 

by succeeding generations. ^  Conservation ooes not mean non use 

but w ise use which con tr ib u tes  to su stan iab le  developm ent.^00 

Progress tow ards  c o n s e r v a t io n  has been la m en ta b ly  s lo w , 

understandably so because i t  had fo r  a long tim e oeen p e rce iv ed  

as an aspect p eriph era l to  humankind's con tinu ing qu est’ fo r  

soc ia l and economic w elfare.

During the la s t  few cen tu r ie s  o f te ch n o lo g ica l advancement, 

widespread industria lisa tion  and rapid human population increase, 

less c f b io lo g ica l d iv e rs ity  das increased t-remedously.^^ Rapid 

destruction o f  the planet's most diverse ecosystems esp ec ia lly  in 

the tr o p ic s  threaten  the bulk o f  g lo b a l b io d iv e r s it y .  Through 

his a c t iv it ie s ,  man has caused the planet's capacity tc  hold more 

people dwindle. For many .years he continues to  trea t the planet 

l ik e  a ren ted  car running i t  so hard and r e c k le s s ly  th a t i t  is  

fa l l in g  apart. The p lan et has reached a tu rn ing p o in t a t  which 

depending on what the p resen t genera tion  does, m atters may be

resolved fo r  better or fo r  worse.
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Certainly, a s ig n i f ic a n t  p rop o rtion  o f  the d iv e r s i t y  o f  l i f e  on

earth w i l l  be lo s t  during th e  next few  decades and th is  cou ld

have serious, negative and far-reaching consequences. There is an

enviromrental crisis and unless a concerted international action

is taken immediately, there w ill  inevitably be a further decline

in the planet's capacity to  support its  population. Since only

the present generation can take e f fe c t iv e  action, i t  must be

deeply involved. The international community must acknowledge

that it s  future is shared. These words were recently echoed by

Mostafa Tolba, the Executive Director, UNEP. Said he, "Nations of

the world may not have a common past but they certa in ly  have a 

1 mcommon fu ture...

I f  life -g iv in g  environment is  to be conserved and the quality of 

l i f e  improved, then the theme o f the Stockholm conference on the 

hunan environment, Stockholm, 1972, should be reca lled . The 

international community must take the in it ia t iv e  and in s titu te  

mechanism to stem further loss of biological diversity. The fate 

of the e n t ir e  human race is  in the hands o f the presen t 

generation. I t  should take e f fe c t iv e  measures to minimize the 

projected loss o f b io lo g ica l d ivers ity . But how is  th is  to be 

achieved particularly in developing countries where competition 

between meeting basic needs o f the'burgeoning population and 

maintaining biological diversity exist? Although " it  is  simply 

no good t e l l in g  landless people in the trop ics on the edge of 

starvation today that they should protect rather than destroy the 

forests in  order to  save the b io lo g ic a l  d iv e r s i t y  o f
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tomorrow",136 i t  would appear that this is  inescapable in the 

shortrur..

Developing countries face genuine challenges in dealing with 

biological d ivers ity . I t  is  d i f f ic u lt  fo r  them to focus on 

longterm environmental needs while immediate needs are grave and 

pressing. These s ta te s  are mainly pre-occup ied  w ith  the 

immediate neecs o f the burgeoning population, food, fu el, means 

of earning foreign exchange to buy essen tia l products and pay 

existing mounting debts. The rapidly increasing population 

remains the principal th rea t to b io lo g ic a l d iv e r s i t y  in 

developing countries. What then should be done to conserve the 

remaining stocks?

Given that the removal o f every species from the global pool 

v^akens the to ta l ecosystem that supports man, and other l i f e ,  

the present generation should concern its e lf  with maintaining the 

natural balance, that is  to  say, the need to  protect and enhance 

productivity c f species, habitats and ecosystems ro maintain 

global biodiversity.

The best approach to conservation is  the so ca lled  "eco log ica l 

approach". This approach takes the need fo r  long-term  

environmental preservation and balance as the centre point. 

Limits for the extraction o f resources are dictated not by market 

forces but by the carrying capacity of the ecology.



Equally important in enhancing conservation o f b io lo g ica l 

diversity is  the need to address fundamental problems facing 

developing countries,, v i z ,  poverty, and underdevelopment. 

Addressing these challenges demand in s titu tion  o f appropriate 

mechanisms to fa c i l i t a t e  the transfer o f resources, technology 

and technical assistance from developed nations to enhance 

economic development. Unless these problems are addressed, 

insistence that developing countries f u l f i l  their conservation 

obligations is  o f no ava il.

Secondly, since the fundamental problems fapi/ig developing 

countries are to a large extent b io lo g ica l in orig in , namely, 

population pressure, habitat destruction, disease, inadequate 

food and shelter, i t  is  suomitted that these problems could be 

reduced by making o io lo c ic a l d ivers ity  a source o f economic 

wealth. I t  is  one o f the lea s t e x p lo ite d  yet im portant 

biospneric resources. Whereas knowledge of biological diversity 

might not encourage conservation, incentives and motivation to 

use i t  sustainably could. Policy makers on the other hand should 

establish a linkage between economic development and conservation 

with a view to enhancing conservation. In addition, soc ia l and 

economic systems should incorporate aspects o f b iod ive rs ity  

conservation. The need to  integrate conservation in to  the 

development planning process cannot, th e re fo re , be o v e r 

emphasized.
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Finally, since' conservation needs transcend the limited scope of 

individual states and are therefore transnational, the challenge 

requires a v is io n  la rg e r  than n a tion a l boundaries. The 

international community should through a rticu la tion  o f lega l 

conceptions, acknowledge that b io log ica l d iv e rs ity  is  a global 

resource towards the conservation  o f which a l l  have a 

responsibility. The eco log ica l truth that the- globe is  an 

ecological unity to which a l l  countries o f the world are bound 

and the maintenance o f whose in teg r ity  a l l  are jo in t ly  and 

severally responsible should inform a ll conservation strategies.

*S
Having come to  the conclusion that conservation of the planet's 

biological diversity is  a biospheric imperative and therefore a 

responsibility o f the international community, we intend to 

demonstrate, in chapter two and three, how the in ternational 

community has  ̂striven to enhance conservation o f b io lo g ica l 

diversity through various lega l mechanisms and stra teg ies .
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CHAPTER I Io

2:0 EXISTING LAW ON THE CONSERVATION OF SPECIES, HABITATS AND 

BCOSYSTEIS

That components o f the planets b io lo g ica l d ivers ity  should be 

conserved fo r the sake o f present and future generations of 

humankind need not be gainsaid. There is now a general consensus 

at the international level that continuing deterioration of the 

state of the environment and serious degradation of life-support 

systems should be stemmed. I t  is pursuant to th is rea liza tion  

that the international community has negotiated trea ties , 

protocols and embarked on programmes, action plans and adopted 

measures to combat impoverishment of biodiversity.

In this chapter, we seek to establish whether in their to ta lity  

these arrangements and stra teg ies are adequate to enhance 

conservation o f components b iod ivers ity  on a global scale. 

Essentially, we seek to demonstrate how the international 

community has used law to contain the challenge posed by loss 'o f 

biodiversity. The nature and character o f existing conservation 

mechanisms- and stra teg ies  together with their strengths and 

weaknesses w i l l  be examined. However, on account o f the large 

number of both global and regional conventions in this fie ld , our 

analysis assumes a thematic approach. This approach is intended 

to demonstrate f i r s t l y ,  that the germ o f b io d iv e r s ity  

conservation is  not a modern invention, and secondly, that
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aithou^n the international community has continuously responded 

to the challenge posed by loss of components of oiobiversity, i t  

has done so neither comprehensively nor systematically.

I t  is  contended that although some ex is tin g  regimes provide 

potentially e ffe c t iv e  mechanisms fo r  the conservation o f some 

individual species and h ab ita ts , th ere  e x is t  in te r  a l ia  

inadequacies in the law i t s e l f  and lack  o f f in a n c ia l and 

adninistrative support fo r th e ir implementation thus lim itin g  

their u t il ity  as biodiversity conservation tools. I t  is  further 

contended that e f f e c t iv e  conservation  o f the p la n e t 's  

biodiversity ca lls  for emphasis beyond a single species or 

habitat.

The chapter is  divided in to  eight parts. The f i r s t  part is  a 

b rie f introduction to the chapter. The second part analyses 

existing arrangements re la tin g  to conservation o f habitats and 

ecosystems- The th ird part, considers regimes r e l a t i n g  to 

conservation o f species and genera. The fourth part is  devoted 

to measures designed to promote ex-situ conservation o f species 

and genera. The f i f th  part is  a review o f attempts to conserve 

components o f b io log ica l d iv e rs ity  o f the marine environment. 

The sixth part evaluates existing financial arrangements, while 

the seventh part assesses the contribution of international co

operation in the conservation of biological diversity. The last 

part is a summary to the chapter.
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Impoverishment o f the p lanets b io lo g ic a l  d iv e r s i t y  is  a 

culmination o f disjunction and disequilibrium  among socia l, 

economic, po litica l, cultural and environmental factors. I t  is a 

microcosm o f broader problems and is in tim ately  tied  with the 

problems of deteriorating resources, water, land' and ecological 

systems in general.^-

Indisputably therefore, to seek an understanding o f the linkages 

and to achieve a balance among population, resources, environment 

and developnent is a necessary and harmonitive point of reference.
* . V

Although the idea that conservation was an aspect peripheral to 

the satisfaction of human needs held sway for many years, i t  nas 

now given way to the more rational perception of its  role in the 

social and economic development o f mankind. This is  because 

biological resources are e ffec tive ly  conserved by usinq them for 

the benefit of local communities within lim its of natural growth 

and regeneration.-^ Incontrovertibly therefore, conservation is 

not an tith etica l to development but complementary to it .  

Recognition o f this complementarity is  essen tia l in seeking to 

satisfy human needs.

Equally important is the realization that since underdevelopment, 

poverty and environmental degradation are c lo se ly  in terela ted , 

biodiversity conservation should be perceived as an integral part
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of the development planning process. Thouyh poverty remains the 

norm in many developing countries, and much as the success in 

conserving b iod iversity  w i l l  u ltim ately depend on widespread 

economic development and land-use planning, economic development 

need net reach minimum levels before specific action to protect 

species and habitats can be taken.

In principle, mankind as a whole benefits from species, habitats 

and ecosystems. Modern agriculture and medicine served by 

genetic resources, for example, benefit the en tire  human 

cannunity. On the other^ hand, the technological expertise 

harboured by developed nations enable humankind to make use of 

genetic resources around the world.

From the fo rego in g  fa c ts , i t  can be surmised th a t the 

international' community has no choice but to co llective ly  adopt 

measures to curb b iod ivers ity  impoverishment. In very broad 

terms, conservation of b io lo g ic a l  d iv e r s i t y  would e n ta il  

consensus and commitment at the highest p o lit ic a l le v e l,  an 

e ffective  lega l machinery backed by an elaborate and e f f ic ie n t  

institutional framework and a sustainable financia l mechanism. 

The specific conservation strategies are nonetheless numerous.1̂

Biological diversity became an environmental buzz word during the 

1980s when b io log is ts  and other s c ien tis ts  warned that human 

activ ities were causing a cascading loss o f the planets f lo ra l 

and faunal species.-* The idea o f a global convention on
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biologial diversity was f ir s t  conceived at Bern in 1913. I t  was 

later rev is ited  during the 1949 Lake Success Conference. 

However, both attempts produced no tangib le results. I t  is  in 

the Stockholm Declaration, 1972, that the basis o f a convention 

on biodiversity was fin a lly  written. The basic principles were 

agreed upon and were further developed in the World Charter for
C # .

Nature, 1982. The same p r in c ip le s  had been la id  down 

elaborately and comprehensively in the famous World Conservation 

Strategy, 1980.

2:1 International Law and the Conservation of Biological * •

Diversity

»

International law governs the conduct o f states and other 

international' persons. The international law making process 

entails the formulation and projection of policy as authoritative

• • Qcommunity expecta tions. The process takes the form o f 

articulated m u lt i la te ra l and b i la t e r a l  t r e a t ie s  and the 

unarticulated customary behaviour of states (in so fa r  as i t  

reflects the general practice of sta tes.) Each o f these forms 

has displayed features of interest to international environmental 

law.

The most usual medium to establish new international obligations 

particularly those that are complex and involve elaboration o f 

same d e ta il is  the treaty . Treaties or conventions are. entered



63

into by sovereign states and international bodies and contain 

binding obligations on contracting p a r t ie s . T re a t ie s  have 

facilitated the introduction of principles into the international 

legal regime often with miniinun possib le d e l a y . I n  addition, 

radical changes can, and have been introduced in to the law. On 

the whole, treaty 1 aw has made s ign ifican t contribution to tne 

development of international environmental law.

International legal rules and principles relating to conservation 

of biological diversity are almost in their entirety contained in 

a plethora of global and regional conventions. This articulation 

of conceptions of legal principles demonstrate both awareness of 

global environmental problems, and the germ to do something about 

them. The large number o f conventions in this fie ld  and the ever 

increasing number o f state parties to them is illu stra tive  of the 

fact that conservation  requirem ents transcend p o l i t i c a l  

cleavages.^

Although th is study is bas ica lly  posed tc analyse "hard law" 

relating to conservation o f components biological diversity, i t  

must be emphasized that the so ca lled  "so ft  law" has played and 

continue to play an important ro le  in  the development of 

international conservation lav;. Documents such as the Stockholm 

Declaration, 1972, World Conservation Strategy, 1980, World 

Charter o f Nature, 1982 and UNESCOs Man and Biosphere Programme 

(MAB)launched in 1571, though lacking formal treaty requirements 

articulate p r in c ip le s  th a t have over the years mustered



international accep tan ce and adherence. The g e n e ra l

acceptability of these principles render credence to the argument

that they are an integral part of the evolving customary rules cf 

12international law.

The Stockholm Declaration, 1972, fo r example, epitomizes 

the international community's concern fo r  the environment. I t  

ushered in the era o f globalism in the environmental arena. The 

famous Stockholm Conference, 1972, adopted 26 princip les to 

inspire and guide the international community in environmental 

conservation. I t  represented  the f i r s t  attempt by the 

international community to  establish a set of basic rules in 

international environmental law. The Declaration represents a 

watershed in global environmentalism.15

The World Charter for Nature, 1962, was solemly proclaimed by the 

United Nations General Assembly in October, 1982.^  Although i t  

repeats most principles articulated in the Stockholm Declaration, 

1972, in addition, i t  is cased on certain fundamental principles 

elaborated in the World Conservation Strategy, 1980, which 

introduced the concept of sustainable development. The charter 

embodies broad principles directed to a l l  and sundry. I t  basic 

premise is  that "a l l  forms o f l i f e  are unique..."15

The World Conservation Strategy, 1980, details the fundamentals 

of environmental conservation in general and b iod ivers ity  

conservation in particu lar. I t  is  known fo r  popularising the
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concept o f sustainable development. Of the three documents, it  

is the most elaborate and comprehensive. UNESCO's Man and 

Biosphere Programme (MAB) on the other hand addresses basic 

issues in environmental conservation.

Because o f the large number of resolutions of international 

organizations re la t in g  to  conservation  o f components o f 

biological d ivers ity  i t  becomes necessary to assess their 

standing. Generally, resolutions o f international organizations 

do not create law unless the constitution o f the organization in 

question so provide. The international court o f ju stice  has 

authoritatively la id  i t  down that Resolutions o f the United 

Nations General Assembly are recommendations. Said Judge H. 

Lauterpatcht

But, in general they (resolutions) are in the nature of 

recommendations and i t  is  the nature o f recommendations 

that, although on proper occasions they provide a legal 

authorization fo r members determined to act upon then 

individually or c o lle c t iv e ly , they do not create a legal 

obligation to comply with them.^

This argument holds true in ether international organizations.

But resolutions of international organizations could have binding 

force i f  they interpret and declare existing international law.-*-7 

In such circumstances, the binding quality o f the resolution is 

to be found not in the resolution but in the law embodied.



66

Secondly, resolutions which attempt to create new law do net 

become law making in themselves but whether they become law 

depends on th e ir acceptance and application by states and other 

international organizations which means they must f u l f i l l  the 

traditional requirement o f customary international law making
1 o

sumnarized in the Latin maxim cpinio ju r is  et necessita tis  

Undeniably, therefore, resolutions that purport to aeclare rules 

of international law but are ignored oy states remain hollow. 

This cannot be said o f the Stockholm Declaration, 1972, World 

Charter fo r Nature, 1982, and FAOs International Undertaking on 

Plant Genetic Resources, 1583, which now coimaand universal 

acceptance and both member states and international organizations 

acquiesces in them.

Although respons ib ility  o f enhancing conservation of biological 

diversity u lt im a te ly  l i e s  at tne n a tion a l le v e l ,  lo s s  o f 

biodiversity is a global phenomenon and ca lls  for attention from 

humankind as a whole.^ The internet ionai community has taken uc 

the challenge and many global and regional conventions have been 

concluded. But as we intend to demonstrate, the approach has 

largely been piece-meal arid sectoral in nature. Nevertheless, 

the Stockholm Declaration, 1972, World Conservation Strategy, 

1980, and the World Charter for Nature, 1982, demonstrate that a 

wholistic and comprehensive approach is possible.^

In a bid to counter the challenge posed by loss of components of 

biodiversity, existing international legal regimes address,
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i) measures to protect habitats and ecosystems,

ii) measures to protect species or groups of species from 

destructive exploitation,

i i i )  measures to promote ex-situ conservation of species and 

genera,

iv) measures to conserve oiodiversity o f the coastal zones 

and the high seas,

v) financial arrangements and

vi) international co-operation.

vii) measures to protect the biosphere from contamination 

by pollutants, ■L

Since the central theme o f th is  study is  to demonstrate the 

nature, character and extent o f ex isting international lega l 

arrangements on biodiversity conservation, we shall examine the 

adequacy o f the principal conservation mechanisms and strategies 

adopted under each category above.

2:2 CXMSERVATION OF HABITATS AND ECOSYSTEMS

Environmental degradation, extinction and extirpation of species 

is having catastrophic e f fe c ts  on habitats and ecosystems.^ 

Forested zones and other types of natural vegetation are fast 

disappearing. The situation is  further exacerbated by the fact 

that habitats and ecosystems biologically rich and promising in 

rosterial benefits are also threatened. Human activ ities remain
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the principal cause o f habitat and ecosystem destruction and

degradation.*^ Estimates have i t  that at the present ra te , a l l

24forests w i l l  have disappeared by the end o f the 21st century. 

The burgeoning popu lation  which leads to  expansion in 

agricultural a c t iv it ie s  in developing countries in particu lar 

affects both habitats and ecosystems adversely.

• Since habitats and ecosystems are part and parcel o f the l i f e

support systems, their conservation is  cen tra l to b iod ive rs ity

conservation.^ The international community acknowledges that

one o f the principal methods to stem habitat and ecosystem

destruction and degradation is to control and regulate human

activ ities. In its  endeavour to attain  th is  ob jective , the

international community has concluded many treaties which adopt

numerous conservation mechanisms and stra teg ies. We sh a ll now

embark on an analysis o f the principal s tra teg ies re la tin g  to

conservation o f habitats and ecosystems. Noteworthy, some o f the

mechanisms or strategies employed to conserve habitats and

ecosystems are equally applicable to the conservation of species 
26and genera.

2:2:1 Protected and Conservation areas

The establishment of protected and conservation areas remain one 

of the most important biodiversity conservation strategies. I t  

is the oldest and most prevalent^ To fa c ilita te  conservation of
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habitats ana ecosystems, ex isting regimes require contracting 

parties to establish and maintain protected and conservation 

areas. The establishment o f these areas en ta il setting aside 

geographical areas in the form o f national parks, national 

reserves and other nature areas for purposes o f protecting 

natural landscape, geomorphclcgical sites and habitats. Reserves 

are specifically designee to conserve nature, species, forested 

•zones and aspects o f cu ltural heritage. Protected areas in 

particular can preserve more species,sub-species and va r ie ties  

than coulc o ff-s ite  protection.

Apart from ensuring survival o f species, conservation of habit axis 

and ecosystems through this mechanism facilita tes biological and 

ecological p ro c es ses  o f  na tu re , the c o n s e rv a t io n  o f 

representative samples of ecosystems and the protection o f rare 

and fra g ile  ecosystems. The establishment o f protected and 

conservation areas oblige the state concerned to take appropriate 

measures to enhance conservation . Unlike in conservation 

areas, to a large extent, no human a c t iv ity  is allowed in 

protected areas. Although most protected areas in developing 

countries are public lands,. studies have shown that the same 

strategy is applicable on private land.

This conservation strategy l ie s  at the core o f habitat and 

ecosystem conservation under existing regimes. In fact, most of 

the remaining forested zones in many developing countries owe i t  

to this mechanism.27 In addition, te r r e s t r ia l ,  fresh water,
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coastal or marine habitats can and have been conserved. The 

rrechanism is embodied in both global and regional conventions to 

protect those ecosystems which are most respresentative o f and 

particularly those which are in any respect peculiar to  their 

terr ito r ies .

As early  as 1933, parties to the Convention Relative to  the 

Preservation o f Fauna and Flora in their Natural Habitats, 1933, 

(which was mainly a regional convention fo r  co lon ia l powers in 

A frica,) were required to establish  National Parks and s t r ic t  

nature reserves  in th e ir  t e r r i t o r i e s .20 As opposed to 

exploitation conventions, which do not as a general ru le make 

provision fo r  the establishm ent o f p ro tec ted  areas, most 

conservation conventions adopt th is  as th e ir  p r in c ip a l 

conservation strategy. Contracting parties of the Convention on 

Nature Protection and W ild life  preservation in the Western 

Hemisphere, 1940, are ob liged to estab lish  national parks, 

national reserves, nature monuments and s tr ic t  wilderness 

reserves.30 This approach is  also popularised by the Convention 

on the Conservation o f European W ild life.and Natural Habitats, 

1979, which is  essentially a habitat conservation instrument.

The protected and conservation area mechanism is  also embodied in 

the World Conservation strategy, 1980, and the World Charter for 

Nature, 1982.3  ̂ S im ila r ly ,  the main o b je c t iv e  o f  the 

International Network o f Biosphere Reserves under UNESCO's Man 

and Biosphere Programme (MAB) is  to conserve for present and
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future gnerations the d iv e rs ity  and in teg r ity  o f species and 

32ecosystems.

Beyond the establishment o f protected and conservation areas 

within national jurisdictional boundaries, international lega l

regimes have gone a step further and have set aside the Antarctic

31as an ecosystem "to be used for peaceful purposes only." 

Although the o b je c t iv e  o f the A n ta rc tic  Treaty, 1959, is  

basically not conservation, i t  has provided-a framework fo r  tne 

adoption o f other measures to enhance conservation o f tne

Antarctic ecosystem. The trea ty  ensures that the ecosystein is
. 7

spared the vagaries facing others by prohibiting and restricting 

activ ities like ly  to degrade it ,  for example, large scale mining. 

During their la s t meeting in Madrid in June, 1991, contracting 

parties adopted a blue p r in t  document fo r  comprehensive 

protection of the Antarctic environment. The document guarantees 

a 50-year ban on mining and o i l  exploration in the region. The 

protocol was due for signature on June 23rd, 1991 but the United 

States declined, contending that the protocol makes the revival 

of mining virtually impossible after the 50-year ban. This is 

because under the protocol, removal o f the ban would require the 

support of 75 per cent of a l l  the nations belonging to the treaty 

at that time. But most important, a l l  the present 26 voting 

members would have to support the decision. Thus, the new 

agreement would provide the power o f veto  for any o f these 

members that might oppose the removal o f the ban. Despite 

criticisms, the United States has shown no signs of ratifying the
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Madrid agreement.

Other substantive conservation measures are urged under the 

Agreed Measures for the Conservation o f Antarctica Fauna and 

Flora, 1964, Convention for the Conservation of Antarctic Seals, 

1972, and the Convention on the Conservation of Antarctic Marine 

Living Resources, 1980.^ Between 1982 and 1988, the Antarctic 

Treaty nations negotiated the Convention for the Regulation of 

Antarctic -Mineral Resources A c t iv i t ie s  (CRAMRA). But 

environmental pressure groups namely, Greenpeace, the Consteau 

Society, the Worldwide Fund for Nature (WWF) and the Antarctic 

and Southern Oceans Coalition (ASCO), led an aggressive drive to 

raise global public awareness o f threats to the Antarctic 

environment. They demanded a permanent ban on mining, portraying 

CRAMRA as a miner's charter. The convention sank into the abyss 

of unenforceability in 1989 when Australia and France withdrew 

support fo r  i t .

The latest protocol banning mining for’ 50-years is a compromise 

between conservation committed countries such as Australia  and 

France which lobbied for a to ta l ban and others, fo r example, 

Britain and the United States v/hich are committed to immediate 

exploitation o f Antarctics mineral resources. Thus, should the 

United States fa ll into line with the Madrid agreement o f 1991, 

Antarctica w i l l  be free  from the threat o f mineral exploration 

and mining.
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From the foregoing, i t  is arguable that although the Antarctic 

Treaty, 195S, does not address the issue o f proper management ofoxvd
the continent's mineral resources, i t  has been an important 

vehicle to  c r i t i c a l  in i t ia t iv e s  in the p ro tec tion  o f  the 

Antarctic environment. Parties to th is treaty have to  seme 

extent rendered humankind the invaluable service o f preserving 

Antarctic in its  near - pristine condition.

The p ro tec ted  and conservation  areas approach enhances 

conservation o f species through the protection o f natural 

habitats and ecosystems in which they occur. This promotes in- 

situ conservation measures and eliminates threats from habitat 

degradation particu larly  by human a c t iv it ie s .  This way, many 

flo ra l and faunal species together with their va r ie t ie s  and 

habitats are conserved.

Secondly, protected areas could be extended with ease to protect 

breeding and resting sines and the en tire  routes o f migratory 

species. Many countries o f the world have taken up the 

challenge and established protected areas for purposes ,of 

conserving forested zones-, water catchment areas, marine and 

terrestria l species o f both plants and animals.^7

But this mechanism has disadvantages too. Firstly, establishing 

protected areas could in the long-run lead to isolation o f sites 

and the decay of habitats ultimately leading to the disappearance 

of species.
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Secondly, the estaolishment o f protected areas is often perceived

a ^ f i l  and fcftd a l l  aoparatus to enhance conservation o f both
A,

species and habitats. Rarely are additional conservation measures

taken. I t  would, appear that the inadequacies o f this strategy in

as far as the conservation o f some species or their varieties is

38concerned are likely to go unnoticed.

Finally, establishing protected areas entails a reduction in the 

surface area ava ilaole fo r other competing land uses, fo r 

example, agriculture. By virtue of this competition, protected 

areas are always viewed as poten tia l areas o f expansion should 

pressure from other competing-uses prove unbearable. This has. 

the e f fe c t  o f reducing the u t i l i t y  o f th is mechanism as a long

term conservation device.

2:2:2 Integrated Approach

This mechanism perce ives  development and conservation as 

complementary. The underlying consideration is to in tegrate 

every stage o f conservation and development process from the 

in it ia l setting of policies to their eventual implementation and 

operation. Under this mechanism, conservation ceases to be an 

aspect peripheral to the sa tis fa ction  o f basic human needs. On 

the contrary, i t  becomes a central reference point in  the 

decision making process.
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sectoral environmental policies. I t  ensures tnat conservation 

is taken fu lly  into account at the earliest possible stage in any 

major decision likely to a ffect the environment. As a biological 

diversity conservation mechanism, i t  is. embodied in ex isting  

international le g a l regim es. A r t ic le  XIV o f the A fr ica n  

Convention on the Conservation of Nature and Natural Resources,
A n

1968, embodies this strategy. Another example is  A r t ic le  IV 

(2) o f tne Convention on the Conservation o f European W ild life  

and Natural Habitats, 1979. The celebrated World Conservation 

strategy, 1980, addresses this conservation mechanism at length.

Tne requirement cf an environmental impact assessment is part and 

parcel o f the integrated approach. Such assessment id e n tifie s  

would-be environmental consequences o f the project, remedial 

measures and a lternative approaches.^ I t  also entails public 

participation in decision making on projects that affect them or 

the environment in which they liv e . Both global and regional 

instruments embody this aspect of the integrated approach.

This strategy has several, advantages. In the f i r s t  instance, 

communities are able to avoid the high and usually recurring 

costs o f environmental mistakes which could lead to wastage of 

resources, frustrate development ob jectives  and impair the 

capacity fcr development.

Secondly, measures taken at the planning stage are more cost -
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effective than those taken to  red ress damage when i t  has 

occurred. In the la tte r  case, restructuring, abandonment or a 

re-redesign cannot be cost-effective.

Finally, taking environmental considerations at the e a r lie s t  

instance in development planning is undoubtedly profitable to the 

enterprise concerned and the economy as a whole. I t  is  posited 

that it  is only by integrating conservation into the development 

planning process that human-induced ecological disasters can be 

avoided.

Finally,- although this conservation strategy demands more money 

for purposes of research, planning and in adopting precautionary 

measures and could lead to  a delay in e ffe c t in g  the necessary 

modifications or adjustments, i t  is  more c o s t-e ffe c t iv e  and 

profitable in  the long-run. As and when adopted by more 

countries, i t  could play a s ign ifican t ro le  in b iod ivers ity

2:2:3 Activ ities Likely to Cause Damage to the Environment

A principal conservation strategy under ex is tin g  regimes is  to 

require states to re fra in  from a c t iv it ie s  lik e ly  to a ffe c t  the 

environment adversely. Contracting parties  o f v ir tu a lly  a l l  

conservation conventions are under an obligation to refrain from 

undertakings causing or l ik e ly  to cause adverse or deleterious
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effects on habitats and ecosystems w ithin and beyond national 

jurisdiction.42 This o b lig a t io n  is  a product o f gen era l 

principles o f international law. Its genesis is traceable to the 

ancient Latin maxim Sic utere tuo ut alienum non laedas, which 

lite ra lly  means, enjoy your property in such a manner as not to 

injure that o f another.42 This maxim qualifies the right to use 

ones property, in that the user is precluded from using i t  to the 

detriment o f ethers. The neighbour principle enunciated by Lord«Uaum ,,
Atkin^in Donognue V. Stevenson4  ̂ emDodies this maxim. The 

principle states that when a party directs his mind to do or not 

to do a thing he must always have in mind persons wno are like ly  

to be affected by his acts.OT  OK'WSS\OClS *

The h is to r ic  evolution o f the maxim and its  graduation to an 

internationally accepted princ ip le of law is  not in dispute 

and need not detain us. At the international leve l, the maxim 

instituted a limitation upon states use o f shared resources, for 

example, r iv e rs . I t  was an enii-nme o f the recognition that 

terr ito r ia l sovereign righ ts are generally co rre la tive  and 

interdependent and, therefore, subject to rec ip roca lly  operating 

lim itations. Lester writes:

"The p r in c ip le  s ic  u tere tuo is  an epitome o f  the 

development of a lim ita tion  upon the use of international 

rivers because during the 19th century, some advocates of 

state so ve r ign ty  regarded the use o f such w aters as

unlimited. 45
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The maxim is  a generally accepted prin c ip le  in international 

river law. The international court o f ju s tice  epitom ized the 

principle in the following words:

"Every s ta tes  o b lig a t io n  not to a llo w  knowingly i t s  

territory to be used con trary to  the r ig h ts  o f other 

states."4®

. In the Trail Smelter Arbitration4  ̂ where fumes from a smelter on 

the Canadian side of the border caused damage to property on the 

United States side, the princip le was applied to hold Canada 

' liab le. Under international law therefore, states may not use 

or permit the use of their territory in such a manner as to cause 

substantial transboundary environmental damage.

International instruments have adopted the p r in c ip le  and 

contracting p a r tie s  are ob liged  to  "con tro l a c t i v i t i e s  

detrimental to protected natural resources."4® The obligation to 

refrain from and co n tro l a c t i v i t i e s ' detrim en ta l to  the 

environment generally is  qn important habitat and ecosystem 

conservation strategy. I t  embodies a re la ted  duty to prevent, 

control and reduce a l l  forms of po llu tion . Since coastal 

wetlands and r iv e r  basins are ecosystems su scep tib le  to 

pollution, this obligation enhances their survival and integrity.
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2:2:4 Training, Education and Participation

Effective conservation o f b io log ica l d iv e rs ity  pa rticu la rly  in 

developing countries depends ultimately on the development of a 

conservation etnic. Training, education and actual participation 

are principal tools in the accopmlishment of th is goal. The 

international community acknowledges th is  fact and ex istin g  

regimes have attempteo to  incorporate these parameters as a 

conservation strategy.

Since a l l  and sundry should be aware o f the need and manner of 

biodiversity conservation, both formal and informal approaches 

should be used to fa c ilita te  this. Knowledge is likely  to 

generate the requisite attitude and encourage participation.5̂

Existing lega l regimes on b iod ivers ity  place empnasis on both 

formal and informal education.53- However, they do net appear to 

place adequate emphasis granted the importance of education and 

training in conservation. In addition, although environmental 

awareness has grown by leaps and bounds-since the 1970s, these 

imperatives co not appear to have played any recognizable role in 

global conservation in itia tives.

In some developing countries, environmental education is yet to 

be incorporated in to the general school curricula. Where 

attempts have been made, a large proportion o f the c it izen ry  is 

excluded from the education campaigns.5^ What compounds the
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problem even further is the fact that existing arrangements are 

lacking in  e f f e c t iv e  in s t itu t io n a l framework to  promote 

conservation education. Education programmes by bureaus, 

secretariats and non-governmental organizations (NGOs) are more 

often than not directed to urban dwellers * Above a ll, even i f  a ll 

rural communities were made aware o f the importance and 

modalities o f conserving habitats and ecosystems, one doubts 

whether such "theoretical" principles would influence th e ir  day 

to day activ ities  and perception in the face of the vagaries that 

they continue to grapple with. Environmental awareness campaigns 

should be directed to a ll persons with more emphasis on the rural 

cairaunities.

2:2:5 Introduction of Exotic Species

Subjecting the introduction o f exotic species to s tr ic t control 

and regu lation is another habitat and ecosystem conservation 

strategy under ex isting arrangements. Actual and poten tia l 

effects o f exotic species on indigenous’ species and habitats are 

well documented.^ To counter the would-be consequences, 

existing regimes require such introduction to be preceded by an 

environmental impact assessment. Exotic species w i l l  only be 

introduced in those instances where th e ir  socia l, economic and 

ecological benefits outweigh costs substantially.

This strategy contributes to the conservation of both species and 

habitats by keeping out predators, competitors, parasites,
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diseases and habitat destroyers. I t  is  l ik e ly  to gain more 

prominence in future.^

i

Other Mechanisms

Principle 3 o f the World Charter fo r Nature, 1982, urges the 

international community to  conserve "...unique areas ... 

representative samples of a l l  the different types of ecosystems 

and habitats ..."■*■*

r2:2:6 Conservation of Habitats and Ecosystems: Convention for 

the Protection of World Cultural and Natural Heritage, 

1972. ("The World Heritage Convention").

Paris, November 23rd 1972

The Convention for the Protection of World Cultural and Natural 

Heritage, 1972, was adopted by the United Nations Educational 

Scientific and Cultural Organization (UNESCO's) General Assembly 

in November, 1972, and came into force in 1975. The preamble to 

the Convention is  unequivocal that "d e te r io ra t io n  and 

disappearance o f any item o f cultural or natural heritage 

constitute a harmful impoverishment o f the heritage of a l l  the 

nations o f the world."^
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The objective of the convention is to define cultural and natural 

areas recognized fo r th e ir outstanding value and promote co

operation among states to contribute to th e ir  conservation. The 

philosophy behind the convention is  that some parts o f the 

planets cultural and natural heritage are so unique and important 

to humanity that their conservation and protection for the sake 

of present and future generations is a matter of concern for both 

individual and the international community.

With regard to habitat and ecosystems conservation purposes, the 

convention enumerates various elements considered to be part of
C7  . *7

the natural heritage. The regime establishes a world l is t  of 

cultural and natural heritage s ites . Contracting parties-are 

under a prim ary o b lig a t io n  to adopt appropriate le g a l,  

sc ien tific , technical, financia l and adm inistrative measures 

necessary fo r  id e n t i f ic a t io n ,  conservation , p ro te c tio n , 

preservation and transmission to future generations of cultural 

and natural heritage within their territory.

With regard to administration, article V III establishes the World 

Heritage Committee, a 21 member committee appointed by the 

General Assembly every two years. This is  the p o licy  and 

decision making body o f the convention. I t  is  responsible for 

a ll nominations to the World Heritage l i s t  and responds to 

requests by contracting parties for financial assistance from the

fund.
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Contracting parties are required to submit inventories o f items 

for inclusion in the World H eritage L i s t . 59 S p ec ia liz ed  

agencies*^ assess the various national nominations and advices 

the committee accordingly, which in turn compiles the l i s t  of 

accepted s ites . The World Heritage Committee works in  close 

conjuction with a secretaria t appointed by UNESCOs D irector 

General.

On the financia l front, the convention establishes the World 

Heritage Fund,^ a trust fund financed by mandatory and voluntary 

contributions from contracting parties, private organisations, 

private bodies, individuals, bequests e.t.c. This fund was 

deliberately created  to enable con tractin g  p a r t ie s  w ith 

inadequate resources to participate in the conservation o f their 

cultural and natural heritage iaeaningfully.

Finally, member states are obliged to n o t ify  UNESCO's General 

Conference on measures taken to implement the convention w ion in 

national ju risd iction .^

States parties  held th e ir  f i r s t  conference in 1976, and the 

f ir s t  World Heritage Committee was appointed. Successive 

committees have met regu larly . During i t s  1977 meeting, the 

caremttee established its  ru les of procedure and guidelines on 

the working o f the convention ("the operational guidelines").^ 

These guidelines form the basis o f a l l  decisions re la tin g  to 

implementation of the convention.
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During it s  second session in 1978, the committee inscribed the 

fir s t  twelve items on the World Heritage l i s t .  An annual budget 

of about half million US Dollars was also approved.

The committee held i t s  th ird  session in 1979. I t  added twenty 

five  properties to the lis t . In addition, i t  adopted a procedure 

for the eventual deletion o f items from the l i s t .0**

During it s  1982 session, tne committee adopted guidelines and 

criterion fo r the inclusion o f s ites  in tne World Heritage in 

Danger.

Strengths and r.veaknesses

The World Heritage Convention articulates a unique legal regime. 

It  is  o f a very broad character and is  designed to enhance 

conservation o f cultural and natural heritage. Adoption o f the 

convention, i t  must be adm itted co n s titu ted  a bo ld  and 

unprecedented attempt to bring together aspects tra d it ion a lly  

considered separate. . Its aim is to fa c ilita te  international co

operation and assistance through technical and exchange of 

information in the fie ld  of conservation. I t  is also designed to 

complement national conservation efforts.

With regard to b iod ive rs ity  conservation, the lega l regime 

encourages and fa c il ita te s  conservation o f natural s ite s  thus
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enhancing p ro tec tio n  o f h ab ita ts , ecosystems and th e ir  

constituent species and gene pools. The World Heritage L ist 

includes several o f the planets most diverse habitats and 

ecosystems.^

Finally, the regime establishes a permanent in s titu tion a l 

framework ana financial support for international co-operation 

in safe-guardinc cultural and natural heritage for humanity. The 

World Heritage Committee and the World Heritage Fund play a 

pivotal ro le  in this regard. The fund has previously been used 

to meet financial requests from loss favoured contracting parties 

in fo rest management. In 1989, for example, a to ta l o f US 

dollars 1 m illion  had been set aside for such s ites . V irtu a lly  

a ll s ites  on the l i s t  in developing countries have received 

assistance from the fund. Others have received extra allocations 

from governments once accorded world heritage status. The 

convention has proved a useful tool in identifying and conserving 

a selected number of thf» planets most precious forests.

A number o f shortcomings reduce the conventions capacity to 

conserve both habitats and ecosystems. In the f i r s t  instance, 

undue emphasis is placed on conserving particular sites in member 

states. This strategy is prone to the danger that i t  could lead 

to iso la tion  o f s ites  and subsequently, loss o f habitats, 

ecosystems and species. I t  is  submitted that the regime pays 

scant or no regard to the conservation of representative samples 

of major ecosystems on a systematic basis.
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Secondly, by i t s  very nature, the regime appears more inclined  

towards the conservation o f cu ltural as opposed to  natural 

heritage.^ In 1984, fo r example, out o f a to ta l o f 136 s ite s  

only 27 re la ted  to natural aspects. By the end o f 1988, the 

nunfoer o f natural s it e s  stood  at 65.^^ There is  a c le a r  

imbalance between natural and cultural s ites  on the l is t .  

Reasons fo r th is imbalance i t  would appear are both h is to r ic a l 

and functional. F irs tly , i t  cannot be doubted that cu ltura l as 

opposed to natural aspects are more familiar in UNESCO. There is 

some bias towards cu ltural aspects. Secondly, prior to  the 

unprecedented merger o f the two aspects, UNESCO was working towards 

a global convention on the protection o f monuments, groups of 

buildings and sites o f universal, value. Thirdly, for many years 

after the convention came into force, national interests in many 

contracting states were dorminated by cu ltura l agencies. I t  is 

submitted th a t continued dorm ination o f  the conventions 

activ ities by cultural in terests  has produced a World Heritage 

List where cultural sites outnumber natural ones in the ratio  of 

about 3:1. Although the idea is  not to  seek barom etric 

equivalence, fo r purposes o f  enhancing habitat and ecosystem 

conservation, more sites should be included in the lis t .

Fourthly, the regime does not o ffe r  an id ea l solution to  the 

challenge o f  cu ltu ra l and natural h e r ita g e  conservation . 

Firstly, its  nomination procedure is  too formal and cumbersome. 

Secondly, i t  operates on a modest budget. F ina lly , i t  is 

designed to enhance conservation of cultural and natural sites of
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"universal value"^® only. Because the convention does not define 

the phrase "universal value", l i t e r a l ly ,  i t  would mean s ite s  o f 

international value. In a nutshell, therefore, the regime is  

restricted to  sp ec ific  s ites  only and ignores s ites  o f value to 

local populations or indispensable to the survival o f such 

populations.

However, these shortcomings notwithstanding, the World Heritage 

Convention is an evolving mechanism for safeguarding outstanding 

examples o f the planets cu ltural and natural heritage. As of 

1990, the convention had 108^ ratifications making i t  the single 

conservation convention with the highest number of ratifications. 

More countries are like ly  to become party to  the convention in 

future. The convention forms part of international environmental 

law concerned with the "common heritage o f mankind""^ a concept 

associated with an eco log ica l order extending throughout the 

globe and characterised by states acceptance of the obligation to 

conserve ecosystems, habitats and species for the good o f 

humanity.

Within it s  confines, the World Heritage Convention, 1972, has 

through lis tin g  sites boosted tourism and forest conservation in 

many countries. I t  has mustered in ternational support and can 

truly function as an in ternational device for habitat and 

ecosystem conservation.

We have attempted to  demonstrate the principa l habitat and
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ecosystem conservation strategies and mechanisms under existing 

regimes. Through global and regional instruments and general 

principles o f international law we attempted to show how they 

operate, outlining both their strengths and weaknesses. We have 

demonstrated that some stra teg ies are more popular than others. 

We have also shown that most o f these s tra teg ies  are equally 

applicable to species conservation. In a nutshell, i t  is  the 

curmulative effect of these strategies that counts.

2:3 CONSERVATION OF SPECIES AND GENERA * •

"Every form of l i f e  is unique warranting respect

• ' 71regardless o f its  worth to man..."

Ever since l i f e  appeared on earth, m illions o f flo ra , fauna and 

micro-organisms have been generated by the evolutionary process. 

Millions too have been decimated through natural processes. But 

l i f e  continued because enough species were soared. However, a 

new extinction  spasm en tire ly  caused by mankind has replaced 

natural causes. The fa l l  out of species has become a fundamental 

environmental concern to humankind today. This is because loss 

of species is  an irreparable loss to humanity.^ I t  narrows the 

genetic base o f species and genera making them more vulnerable to 

extinction. The problem is  further exacerbated by the fact that 

habitats o f other sp ec ies  are a lso  th reatened . H abitat 

degradation and/or modification, over-exploitation, introduction 

of a lien  species and po llu tion  remain the principal causes of
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loss, of species and genera.

Existing international legal regimes incorporate mechanisms and 

strategies to  combat extinction  o f species. We shall consider 

the various conservation  s tra te g ie s  and assess th e ir  

effectiveness. I t  must be emphasized that strateg ies such as 

protected and conservation areas, introduction of exotic species, 

the integrated approach and training and education already 

examined are equally applicable to the conservation of species.

In view of the foregoing, this part w ill address those mechanisms 

not considered under the umbrella of he;oitat anc ecosystem 

conservation.

Regulating Trade in Soecies or their Products

Regulating trade in species and/or their products is a principal 

conservation s tra tegy  under e x is t in g  regimes. Under th is  

strategy, trade cr movement o f species and/or their products is  

subjected to a licence or permit system. The London Convention, 

1933, showed the way.^

Although many g lob a l and reg ion a l instrum ents75 conta in  

provisions requiring contracting parties to control and regulate 

movement of species or their products, only one global convention 

is s p e c if ic a lly  designed to  regulate trade in species or their
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products to  enhance conservation o f species o f flo ra  and fauna, 

viz, Convention on International Trade in Endangered Species of 

Wild Fauna and Flora, 1973 (hereinafter referred to as CITES).7® 

Being the principal instrument in this fie ld , i t  is necessary to 

examine its  previsions and operation in greater detail.

2:3:1 Convention on International Trade in Endanered Species 
o f Wild Fauna and Flora, 1973. (CITES)

The convention was adopted on 3rd March, 1973, and came into 

force on 1st July, 1975. As o f 1990, i t  had 103r ra t ific a t io n s  

and had been amended twice, 1979 and 1984. The objective o f the 

convention is to oversee and regulate international trade in Wild 

species o f fauna and flo ra  or their products. As a device to 

curb over-exp lo itation  and i l le g a l  trade in species and their 

products, the regime establishes lis ts  of endangered species for 

which international trade is  subjected to a permit system.

The convention establishes three appendices. Listing of species 

in e ither o f them imposes sp ec ific  ob ligations on contracting 

parties. Appendix I contains species threatened with extinction 

and are or may be adversely a ffected  by international trade.7® 

To qu a lify  fo r  l is t in g  in appendix I, i t  must be demonstrated 

that the species ca lled  in to question is  threatened with 

extinction and. w ill be adversely affected by international trade. 

Rhinos, great apes, great whales and over 600 endangered species
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of flora and fauna are lis ted  in appendix I.

To regulate movement of species listed in appendix I the regime 

requires an export permit from the country o f orig in  or a re

export c e r t if ic a te  from the re-exporting country and an import 

permit from the recipient country. The convention spells out 

the detailed pre-conditions to be met prior to the issuance of a::
Ol

export or import perm it.1

The s t r ic t  licencing procedure is designed to ensure minimal 

interference with the species.

. 1

Appendix I I  contain species of flora and fauna not yet threatened

with extinction  Dut which could become so i f  trade in them or

their products was not regu la ted , " to  avoid u t i l i z a t io n

imcouipatible with th e ir  s u r v iv a l. "82 Trade in spec ies  or

products o f species listed in appendix I I  is  permitted in as long

as the necessary permits or c e r t if ic a te s  are granted by the

competent national authorities. Conditions to be sa t is fied

before the documents are issued are e laborately  set out.0’8

However, unlike species lis ted  in appendix I, import permits are

not required in transactions involving species listed in appendix 

84I I .  Over 2,300 species o f faunal and over 24,000 species of 

flora are now listed in appendix I I .88

Appendix I I I  contain species which any country id e n t ifie s  as 

being subject to regu lation  within i t s  ju risd ic tion  fo r  the

79

A
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purpose o f preventing or res tr ic tin g  exp lo ita tion , and needs 

international co-operation in con tro lling tra ced 6 Like with 

species lis te d  in appendices I and I I  exportation o f species
c ?

listed  in appendix I I I  is  subject to the permit system. 

Conditions fo r the issuance o f the permit are c le a r ly  spelt
oo

out.00 Importation o f species lis ted  in appendix I I I  is  also 

subject to issuance o f certificates of origin or export permit.^9

The convention establishes a conference of the parties,9® as the 

main decision making .body ana a secretariat. Contracting parties 

are obliged to establish two national bodies, namely, one or mere 

management authorities to issue permits and c e r t if ic a te s  and a

scien tific  authority.91 These bodies are c r i t ic a l  in enhancing 

implementation of the convention.

Contracting parties are en tittled  to make specific reservations 

with regard to  l is t in g  o f species in any o f the appendices.9  ̂

Making a reservation means that the party is  net bound by the 

decision against which reservation v/as made.

As a remedial measure, parties  are required to con fiscate 

snuggled goods and return them to their country o f o r ig in .9'' 

However, attempts to return l iv e  species to  their countries o f 

origin has often proved disatrous to the species.

Finally, con tra c tin g  member s ta tes  are ob lig ed  to  take
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appropriate legislative measures to implement the convention.

Historical Profile

Since the convention came into force in 1975, the number of 

species of flo ra  and fauna in each appendix has grown by leaps 

and bounds.94 The conference of the parties has been meeting 

every two years and the contracting parties have continously 

aqopted legislation to implement the convention.99

2:3:1 The African Elephant Experience

The African elephant debacle is examined here to illu stra te the 

practical aspects of the convention.

In 1976, the African elephant was placed on the least restrictive 

lis t , appendix I I I  o f the convention. However, i t  was la te r 

transfered to  appendix I I .  How much protection the African 

elephant needed has been debated since CITES was founded. For 

many years, the "sustainable use" school o f thought held sway.99 

Proponents o f this school contended that the best way to save the 

elephant was to market th e ir  tasks to provide economic returns 

and incentive for their conservation. Though tenable, practice 

has proved this argument wanting. For the African elephant, the 

sustainable use theory has disastrously fa ile d . In the la s t  10
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years or so, nearly one m illion elephants have been slaughtered 

for i l le g a l  ivory trade.97 High demand for ivory abroad, 

inadequate funds and personnel to enforce the law, porous 

borders, corruption and i l le y a l  trade have v ir tu a lly  been

impossible to control in many African countries. Estimates have

• • • qei t  that only 22% of international trade in ivory is legal.

Despite i t s  cisastrous consequences, the "sustainable use" school 

of thought prevailed in the management of African elephants up to 

1989. By then, elephant population in some African countries 

like Kenya, Tanzania and Uganda had fa llen  by more than half. 

The year 1989 dawned a new era for the African elephant. Enormous 

publication on the unprecedented and m erciless slaughter of 

elephants fo r  ille ga l-  ivo ry  trade changed the in ternational 

canrunity's a tt itu d e  towards conservation  o f the A fr ica n  

elephant. The deta il and accuracy o f the reports produced the 

desired effects  on many Western countries who within a short time 

banned ivory imports."

During the 1989 CITES conference o f the parties meeting in 

Switzer land, opponents o f international ivory trade led  by 

Tanzania and Kenya and w ith the support o f major western 

countries managed by a m ajority o f 76 against 11 to pass a 

resolution transfering the African elephant from appendix I I  to 

appendix 1.^® This had the e f fe c t  o f banning the ivory  trade 

with a ll unreserving countries. Several African and non-African 

countries where elephant populations were increasing especially
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in Southern A fr ic a  opposed the t r a n s fe r  and lodged 

reservations.101 These countries contended that they should net 

be penalized for the mistakes of other states. This obviously 

works against the bann because about 60 countries are non-CITES 

members and can therefore, law fu lly  trade with the reserving 

countries. Many southern African countries are s t i l l  lobbying to 

■have the African elephant transferred from appendix I to  I I  to 

enable them reduce their herds of elephants. Tanzania, an ardent 

supporter o f the trade ban has already indicated that i t  would 

seek permission to reduce the number of elephants in the country. 

To countries such as Botswana, Zimbambwe and South Africa, which 

boast o f e f fe c t iv e  conservation o f their elephants, the ivory 

trade ban o f 1989 has affected them detrimentally.

One o f the fundamental strengths of the convention is  that i t  has 

about 103 ra tific a tion s . This would mean that although about 

one-third o f the United Nations are non-members, i t  remains one 

of the most widely accepted conservation instruments. That i t  

has attracted membership from countries hitherto actively engaged 

in ivory trade is commendable.

The African elephant experience is illu stra tive  of the fact that 

with adequate convincing data and p o lit ica l w ill, global legal 

regimes could play a p ivo ta l ro le  in enhancing conservation of 

species.
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Weaknesses

In the f ir s t  instance, the requirement that contracting parties 

suanit national reports on the movement o f species listed  in the 

various appendices has almost fa i le d .  In the past,th e 

secretariat has not received the required data. In practice, 

only about one-half o f the parties suamit annual reports, but 

even these reports are fa r  from adequate. The World Trace 

Monitoring Unit estimates that only 52% o f a ll members submitted 

reports in 1985. The second aspect o f this shortcoming is 

that the data submitted by exporting countries and importing 

countries hardly c o r r e l a t e . I n  a nutshell, the secretariat: 

cannot g ive a true picture o f the movement c f species lis te d  in 

either of the appendices. I t  is therefore exceedingly d ifficu lt  

to assess the impact of the convention.

Secondly, im plem entation o f the convention hedges on the 

assumption that contracting parties have the necessary resources, 

qualified and committed enforcement personnel. This has not been 

borne by facts . Many developing countries continue to grapple 

with the scourge o f i l l e g a l  trade b y  reason o f inaceauate 

resources, uncommitted and incompetent personnel and lack of 

equipment. The problem is further compounded by the fact that a 

permit or certifica te  system is dependent upon proper supervision 

and clear appreciation o f p o licy  on the part o f those enforcing 

it. But there is no guarantee that those responsible for issuing 

permits and c e r t if ic a te s  are always aware o f the proper po licy
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objectives behind the law. Quality o f personnel remain in 

shortage in many government departments in many developing 

countries.

Thirdly, some exceptions under the convention are susceptible to 

abuse and expose further weaknesses in the convention. The 

exceptions provided for depend on what the person concerned 

.intends to  do with the species, how the species was ra ised  or 

grown or the countries involved.10-̂ These exceptions are 

designed to  fa c i l i t a t e  exchange or transportation o f w i ld l i fe  

between zoos, museums, research centres and other s c ie n t if ic  

institutions fo r  non-commercial purposes. Whereas these 

exceptions are useful, in allowing such institutions share their 

breeding stocks of rare species, they are very susceptible to 

abuse. A reJcnownBf conservationist writes:

"Unscrupulous w ild life  dealers ca ll themselves zoos to  avoid 

CITES controls and p r o f it  making zoos are known to import 

animals for purely monetary reasons. Since zoos tend to 

trade in  some o f  the more endangered w i ld l i f e ,  th is  

exception has serious 'im plications and may need to be 

refined. " 10°

Fourthly, the provision e n t it lin g  contracting parties to  make 

specific reservation exposes further weaknesses in the regime.107 

lodging a reservation under the convention means that the party 

concerned is  entitled to act as though i t  were not a party to the
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the contention when dealing with the species in respect o f which 

the reservation was lodged. Contracting parties can lodge 

reservations when ra tify in g  the convention or within 90 days of 

listing or tra n s fe r in g  o f  species from one Appendix to 

another.108 It, therefore, follows that a party can reserve the 

right to deal in certain species ab in itio . I t  is submitted that 

although this provision was included to encourage support for the 

legal regime by giving each contracting party a chance to protect 

its  trading interests while technically upholding the convention, 

i t  weakens the regime. In the words of Simon Lyster,

"not only can reserving parties trade fre e ly  with non- 

parties but reservation sometimes encourage trade  to 

continue albeit il le g a lly  with other parties."109

Undoubtedly, this does not augur well with the objectives o f the 

convention.

Finally, the convention tends to lay more emphasis on the 

protection o f animals than plants. Although large numbers o f 

flo ra l species are endangered in many countries, most reports 

submitted to the secretariat relate to the movement o f species of 

fauna. It  is  axiomatic that faunal species cannot be e ffective ly  

conserved unless the survival of food resources, the plants upon 

which animals depend is  ensured. In Kenya, fo r example, 

indigenous f lo r a  is  under heavy pressure from lo s s  and 

degradation o f hab ita ts  due to  expanding a g r ic u ltu ra l 

a c t iv it ie s .110 The rapid expanding population poses a serious
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threat to remaining indigenous species.

On the whole, the regime has barely contributed to conservation 

species of flora l and fauna in the last 15 years.

2:2:2 Sustainable Utilization o f Species

By sustainable utilization is meant managing species to achieve 

and maintain optimum productivity without endangering their 

survival or that o f other species with which they co-ex ist. 

Sustainable utilization is analogous to spending' interest while 

keeping the c a p ita l.^

e

Existing in te rn a tio n a l le g a l  regim es adopt su sta inab le  

u tiliza iton  or e x p lo ita t io n  o f sp ec ies  as a p r in c ip a l 

conservation strategy. This strategy applies to species subject 

to exploitation by man on account that i t  entails determination 

o f productive capacities o f the species and the adoption o f 

management measures to ensure that the capacity o f the resource 

to sustain exploitation is maintained.

The effectiveness of sustainable u t iliz a t io n  as a conservation 

strategy w i l l  be exem plified  by examining the four decade 

experience o f the International Convention for the Regulation of 

ttfialing, 1946 (as amended).
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2:3:3 International Convention for the Regulation o f d ia lingy

1946. (as amended)

The International Convention for the Regulation of Whaling\. 1946

was adopted in 1S46 and came into operation in 1948. The

objective o f the convention is to protect a l l  species o f whales

from over-fish ing and to safeguard for future generations the

great natural resource represented by whale stocks tnrough the

establishment o f an in te rn a tio n a l regu la to ry  system fo r  

■ • • 1 1 1whaling. J Preamble to the convention is unequivocal that these 

objectives can only be achieved tnrough sustainable exploitaiton 

of the resource, "..-.to provide for the proper conservation of 

whale stocks and thus make possible the orderly development’ o f
*1 “I A

the whaling in d u stry ."*

The regime establishes an International Whaling Commission^^ 

whose duty is  to regulate whaling e ith er oy proh ib iting or 

controlling certain whaling activ ities. I t  is  empowered to amend 

provisions o f the schedule to. the Convention and to adopt 

regulatory measures to fa c ilita te  conservation ana u tilization  of 

the w'hale resource.

Four Decade Experience

For purposes o f regulating whaling a c t iv it ie s , the Convention 

adopted the sc ca lled  Blue Whale Unit (BWU) system. Under th is 

system, one blue whale was equated to two fin  whales, two and
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one-half humpbacks or six sei whales. Under the Blue Whale Unit 

Systera o f whale management, depletion o f whale stocks continued 

almost unabated on account that the industry was maintained on 

more abundant species while depleting the already declin ing 

stocks further.

The International Whaling Commission fix ed  the 1948 quota at

16.000 BWu. ^ 6 Major whaling nations competed for the larger 

share of the quota and this witnessed massive slaughter o f whales 

and wastage o f whale carcases. This raised concern and the 

commission responded by reducing the quota to 14,500 BWU in the 

early 1950s. But major whaling nations lobbied for a higher 

quota. The commission's response was to raise the quota to

15.000 BWU for the 1953-9 season, Norway opposed this quota and 

fixed its  own. The record setting number of whales were caught 

during the 1960-1 season, when 16,433 whales were k i l l e d .^ 7 

With increased whaling, stocks of whales dwindled.

During the 1963-4 season, the International whaling commission 

reduced the quota to 10,000 BWU.^® This was the commission's 

response to  recommedaticns o f a spec ia l‘committee appointed in 

1962 to investigate on the status of whale stocks. By 1965, 

whale stocks had further dwindled and the commission fix ed  the 

1965-66 quota at 4,500 BWU. The 1967-68 quota stood at 3,200 

BWU. For the 1971-72 season, the In te rn a tio n a l whaling 

Commission reduced the quota to 2,300 BWU.
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The unprecedented rate at which whale stocks were declin ing 

attracted the attention o f the United Nations Conference on the 

Human Environment, 1972. I t  had become clear that i f  whales were 

to survive as a species, le t  alone be exploited, responsibility 

had to <be removed from the International Whaling Commission or 

immense external pressure had to be applied. The conference 

adopted a tdiree-poir.t resolution calling for,

i )  increased research on the dynamics and status o f the 

planet's- whiles,

i i )  a 10-year moratorium on a ll cofimercial whaling, and

i i i )  further strengthening o f the International Whaling 

CCmuission.

• L j t*

But major whaling countries thwarted attempts by Britain, United

States, France and Argentina to nave these resolutions adopted by

the International Whaling Commission irr 1972, 1973, and 1974 

11Qrespectively. ^

In 1973, the Blue Whale Unit System o f whale management was 

abandoned in favour o f the Maximum Sustainable Y ield  strategy. 

I t  was an improvement on the BWU, in that i t  managed whale 

species and genera individually unlike the strategy hitherto in 

operation.

The late 1970s and early 1980s saw more and more' countries join 

the International Whaling Commission. On the in i t ia t iv e  of 

Seychelles, the Indian Ocean was declared a sanctuary in  1982.
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Although the Whaling Commission adopted a resolution calling for 

a moratorium on commercial whaling in 1982, i t  did not come into 

force un til 1986. This is  because major whaling countries and 

the sc ien tific  committee established by the convention opposed 

the move on the grounds that,

i )  Scientific evidence could not ju s t i f y  a blanket 

moratorium on whaling, neither would a.moratorium be 

in the interest o f the whaling industry or consumers,

i i )  a blanket moratorium on whaling would deny the 

sc ientific committee biological samples and

i i i )  since different species o f v/hales competed for food and 

some species were more depleted than others, i t  would 

be desirable to k i l l  the more abundant ones to prevent 

them impending the recovery of endangered ones.

The 1986 moratorium banned commercial whaling, but conservation 

euphoria scon turned to g r ie f as several countries found reasons 

to defy the ban. This defiance posses a serious challenge to the 

authority and c r e d ib i l i t y  o f the In te rn a tio n a l Whaling 

Caimission.

But what may be an even more serious threat to the moratorium is 

a loophole in its  provision which allows hunting o f whales for 

"scien tific  or research purposes"^^ and aboriginal whaling. 

Iceland was among the f ir s t  countries to sieze the opportunity to 

continue whaling under the guise o f research. Other countries 

also joined the research bandwagon to ju s tify  continued whaling.

103.
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Issue arises as to whether the purported research and whalers 

intentions are bona fid e  or merely ways around the moratorium. 

The latter view appears more convincing.

The moratorium was rev iew ed  during the meeting o f  the 

International Whaling Commission at Reykjavik in 1991. To the 

disappointment of many whaliny countries the bann was not lifted . 

The sc ien tific  committee recommenced the adoption of a new whale 

management .strategy which the commission encorsed. The decision 

not to l i f t  the ban on commercial whaling prompted Iceland to 

announce i t s  w ithdrawal from the In te rn a tion a l Whaling 

Commission. This was not an unexpected move. Birds o f a 

' feather flock togetner, Norway and Japan, both whaling nations, 

expressed their disappointment.

This is a serious blow to the commission Decause its  membership 

is  dwindling. Of the 36 reg istered  countries only 30 turned up 

for the Reykjavik meeting.^ 2

As far as the objective of promoting the recovery of whale stocks 

is concerned, the Reykjavik conference marked a step forward in 

the right direction.

Strengths and Weaknesses

By the standards of contemporary international law at the time of 

its  adoption, the principles and rules articulated in the Whaling
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Convention* appeared progressive. I t  certa in ly  represented an 

improvement over the pre-war situation. I t  was heralded as one

of the greatest achievements of international co-operation and

123conservation.

The establishment o f the International Whaling Commission to 

oversee implementation of the convention is  also a strength. But 

as borne out by facts, the convention articulated principles that 

were never attained. For most whale species, conservation came 

too late. Those involved in negotiations leading to the adoption 

of the convention ignored fundamental lega l, b io lo g ica l and 

economic imperatives.

Since the regime articulated in the International Convention for 

the Regulation of Whaling, 1946, has numerous inherent and4 

functional weaknesses its poor performance is  not surprising.

Firstly, although in its  preamble the convention e x p lic it ly  

states that it s  major ob jective  is "...safeguarding for future 

generations the great natural resource represented by the whale 

stocks," and is unambigcus, that i t  seeks to preserve and 

expand the whaling industry by conserving stocks and regulating 

catches, i t  has n everth e less  l i t e r a l l y  fa i le d  to  ensure 

sustainable exp lo itation  or u tiliz a t io n  o f the whale resource. 

Whale stocks have consistently dwindled.

Secondly, although the preamble to the convention is unequivocal
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that one o f the aims o f the convention is  to provide fo r  the 

proper conservation of whales and orderly development o f the 

industry, that is to say, getting rid  o f gluttony and wasteful 

ccnpetition which characterised the whaling industry before 1946, 

i t  fa iled to create an orderly industry.

Thirdly, the institutional framework erected by the regime is too 

weak to enhance substainable utilization o f the whale. I t  is an 

open secret that the Internatinal Whaling Commission fo r  many 

years presided on the gluttonous and m erciless depletion of 

nearly a l l  o f the world's whale population.' I t  fa ile d  to 

safeguard the whale for future generations. Whereas the powers 

of the commission spelt out in paragraph 1^5 Qf  A r t ic le  V are 

wide and o f far reaching consequences, giving i t  broad authority 

to promote whale conservation, qu a lifica tions under paragraph 

I I  e ffective ly  incapacitate the commission from adopting any 

substantial measures to  enhance whale conservation . The 

International Whaling Commission can neither lim it the number of 

whales a sta te can catch nor the number o f factory ships or 

landing stations. I t  is doubtful how the commission is supposed 

to promote conservation and sustainable use of whales.

Fourthly, the problem o f enforcing the commission's decisions 

remain. The International Whaling Commission has neither power 

nor means to  enforce its  regulations and decisions. For many 

years, major whaling nations opposed the idea o f independent 

observers appointed by the Whaling Commission. The international
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observer scheme now in operation has not proved e ffec tive  and, 

therefore, "reliance must be placed on the international lega l 

requirement that parties f u l f i l l  their conventional obligations 

in good fa ith ."^7

Finally, the regime also fa ile d  to provide for an e f fe c t iv e  and 

e ffic ien t whale management strategy. The Blue Whale Unit (BWU) 

'abandoned in 197 3 worked aga inst whale conservation  and 

sustainable u tiliza tion  o f  the whale resource. The Maximum 

Sustainable Yield (MSY) strategy adopted in 1973 has not worked
I OQ

w e l l , 0 What compounds this weakness even further is the fact 

that reliable data on whale population dynamics has been hard to 

come by. In the past, the s c ie n t if ic  committee has been unable 

to marshall adequate ana reliable data. In a recently published 

interview, secretary to the Whaling Commission admitted that the 

Maximum Sustainable Y ie ld  strategy v/as insufficient. During 

the 1991 International Whaling Commission meeting at Reykjavik, a 

new whale management strategy was adopted. Unfortunately, the 

strategy was not available for our perusal Qf\d «

The dismal performance o f the International Convention for the 

Regulation o f Whaling, 1946, demonstrate the cen tra lity  of 

national in terests in international decision making. The 

International Whaling Commission had once embarked on a new 

convention but abandoned the move. Although a new convention 

would be an a lternative, such a move has disadvantages too. The 

possib ility  that a new convention may not attract membership of
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a ll present contracting parties cannot be ruled cut. I f ,  for 

instance, a new convention embraced more cetaceans, allowed no 

exception for aboriginal whaling, restricted issuance of permits, 

instituted an e ffe c t iv e  observer scheme and supported other 

conservation measures, there is a big possibility that i t  may not 

attract many whaling nations. However, i t  must be emphasized 

that a number of loopnoles in the present convention c a l l  for 

sealing. Some amendment is  necessary.

Finally, the poor performance of the regime over the la s t  four 

decades casts serious doubts on the capability of international 

law to protect the environment generally and in fa c i l ita t in g  

sustainable exploitation of living resources in particular.

2:3:4 Other Treaties and Instruments on Species and Genera

A plethora o f regional instruments also adopt the sustainable

exploitation mechanism as a principal species conservation 

1 3 0 -strategy. Since sustainable u tiliza tion  o f liv in g  resources 

is the purpose of exp lo ita tion  conventions, th is mechanism 

remains the basic conservation  s tra te g y  under e x is t in g  

exploitation conventions. But as abundantly demonstrated by the 

four decades o f experience under the Whaling Convention, 

sustainable u tilizaiton is d ifficu lt  to achieve in practice. As 

a result, these conventions provide for the submission o f catch 

statistics, research in to population dynamics and adoption of
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Exploitation conventions ussually provide for the establishment 

of a commission and are in most cases designed to deal with the 

entire species. However, th e ir  e f fe c t iv e n e s s  i s  la rg e ly  

dependent on the w illingness o f the parties to accept and 

implement catch res tr ic tion s  necssary to maintain sustainable 

exploitation.

Although this conservation mechanism was greatly popularised by 

the World Conservation Strategy, 1980, principles 2^^ and-3^32 

o f the Stockholm Declaration, 1972 embodied-it. I t  is  also 

referred to in the World Charter for Nature, 1982.^"^

The sustainable exp lo ita tion  strategy incorporates measures to 

control and regulate hunting and other ways and means o f species 

collection. Strict regulation or total prohibition of activ ities  

and methods lik e ly  to jeopardize sustainable exp lo ita tion  o f 

species is  encouraged. Under certain regimes, faunal capture by 

the use o f poison, explosives, dazzling ligh ts , nets, p its  and 

snares is  proh ib ited.^^ Taking eggshells and young ones o f 

birds is also prohibited.

In a nutshell, the issue o f what to take, when to take and how to 

take is central in sustainable u tilization  of species. However, 

as demonstrated elsewhere, this conservation strategy has been 

largely in e ffective .
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Migratory Species

"Migration is one of the most fascinating natural phenomena

and i t  is  s t i l l  a highly mysterious one',33G

Migration has been de fin ed  as a c y c l ic a l  and, th e re fo re , 

predictable phenomenon whereby certain animals perform periodic 

movements between two separate geographical areas one usually 

where they oreed.337 Biological requirements play a central role 

in the migratory patterns of species.

Migratory species come w ith in  the op era tion a l ax is  c f 

international law because in most instances migratory routes are 

not confined within the boundaries c f a single state, which means 

that as they move from one ju risd ic tion  to another, they are 

subject to  successive sovereign r ig h ts .33** Since migrator'/ 

species is  the only category o f species with a d is tin c t legal 

regime, th is  is  an approach to species conservation worth a 

detailed examination.

International legal norms, governing conservation of migratory 

species are contained in a multitude o f conventions. These 

include the Whaling Convention, 1946, the In te rn a tion a l 

Convention for the Protection of Birds, 1950, Convention for the 

Conservation o f Antarctic Seals, 1972, International Convention 

for the Conservation o f Antarctic Tunas, 1966, e.t.c. Although 

most instruments on migratory species address a specific species,
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the International Convention on the Conservation o f Migratory 

Species of Wild Animals, 1979,139 address the conservation of a ll 

migratory species. I t  is necessary, therefore, to examine the 

regime articulated and assess its  impact on conservation.

Convention on the Conservation of Migratory Species o f Wild 

Animals, 23rd June 1979 , Bonn

The idea o f an international lega l instrument on migratory

species was conceived during the United Nations Conference on the

Human Environment, 1972, at Stockholm. This idea was written in

recommendation 32 o f the conference r e p o r t .^ 9 The Federal

Republic o f Germany took the in it ia t iv e  and prepared the f i r s t

draft Convention on the Conservation of Migratory Species o f Wild

Animals in 1974. Several years of negotiation saw the adoption
%

of the Convention on the Conservation o f Migratory Species of 

Wild Animals, 1979, (here in -a fter re ferred  to as the Bonn 

Convention).

The Convention was adopted on June 23rd, 1979 and came into force 

on November 1st, 1933.

The objective of the convention is to conserve migratory species 

of wild animals by instituting str ic t conservation obligations on 

range states and encouraging them to conclude agreements to 

ensure e f fe c t iv e  management o f these species. Preamble to  the 

convention stipulates that migratory species are an international
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resource to be conserved for the good of a l l  hurranity.

The convention cefines r.iigratcry species as, one which the entire 

population or any geographical lv separate part of the population 

of any species or lower taxon o f w ild animals, a s ign ifican t 

proportion of whose members cyclica lly  and predictably cross one 

or iaore national jurisdictional boundaries.^** ̂  This d e fin ition

is comprehensive enough and covers most aspects o f migratory

’ • 142species.

Obligations o f contracting parties in re la tion  to migratory 

species depend on the Appendix to the Convention in which the 

particular species is  placed. The Convention establishes two 

Appendices. A species q u a lifie s  for inclusion in Appendix I i f  

i t  is  "migratory" and "endangered" w ithin the meaning o f the 

convention. ̂ J RcJige states of species in Appendix I are obligee 

to conserve and restore habitats, fa c ilita te  species migration 

and prevent factors endangering or likely  to endanger species for 

example, control introduction o f exotic species.-*-4  ̂ Taking of 

species listed  in Appendix I is prohibited save in circumstances 

when such taking does not operate to the disadvantage o f the 

species.

To merit inclusion in Appendix II, the species must either be in 

an "unfavourable conservation status and require international 

agreements fo r  its  conservaiton and management," or "have a 

conservation status which would s ign ific a n tly  benefit from
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international co-operation.”145 Unlike in the case of Appendix I

species, where range States are under direct obligations to adopt

measures to conserve the species, under Appendix II, range states

are required to conclude other agreements between themselves to

enhance conservation o f species.140 The- Convention provides

guidelines as to the contents of such agreements.147 Such

agreements should adopt an ecological approach. Article IV(4) of

the convention extends the operational sphere o f these agreements 

• l qbeyond appendix II.

o

Institutional Framework

The convention establishes a conference o f the parties, a

secretariat150 and a s c ie n t if ic  council.151 As tne p o licy  and

decision making oody o f the convention, the conference o f the

parties in ter a lia  adopts budgets, considers reports by the

secretariat155 and s c i e n t i f i c  c o u n c i l 154 and r e v i e w s

• 1 ssinplenentation o f the convention. I t  is  also empowered to 

make recommendations or adept additional measures necessary to 

implement the convention.150

Responsibilities of the secretariat are clearly spelt out and 

include, servicing conference of the parties meetings and acting 

as a lia ison  institu tion . O rig inally , UNEP financed and 

performed the secretaria t duties o f the convention. But at 

present UNEP performs administrative duties only.
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As mandated by the convention/ the conference of the parties

aopointed a scientific council in 1985. I t  also promulgated the
11

councils rules o f procedure. The primary function o f  the

scien tific  council is  to advise both the conference o f the

parties and secretaria t on a l l  technical matters. Other

159functions are determined by the conference o f the parties. ^

Contracting parties are entitled to lodge reservations relating 

to inclusion o f species in e ith er o f the Appendices. However, 

such reservations are revocable by a w ritten  notice to  that 

e ffec t. General reservations are prohibited.

Historical P ro file

The f i r s t  conference o f the parties was held at Bonn in 1985. 

The Bonn Conference established a standing committee to monitor 

the execution of the budget o f the secretariat and implement the 

convention on behalf o f the conference o f the parties between 

conferences. I t  also established a trust fund and approved the 

1986-88 budget. A sc ien tific  council was appointed and directed 

to draft agreements, review lis ts  of species in both appendices 

and make recommendations. During the meeting, more species were 

added to  both Appendices. Between the f i r s t  and second 

conference o f the parties meetings, the secreta ria ts  fin ancia l 

standing deteriorated leading to the reduction o f s ta f f  to a 

single professional and a secretary.-^



115

The second conference of the parties meeting* was held at Geneva 

in October 1988. Since not a single agreement between range 

states of species listed  in Appendix I I  had come into operation, 

the meeting encouraged range states to  adopt less formal 

agreements to fac ilita te  implementation of the convention. Seven 

small cetaceans v/ere added in Appendix II. Most important, the 

conference approved the 1989, 1990 and 1991 budgets of US Dollars 

308,000, 367,000 and 607,000 respectively.161

As o f December 1990, the convention had received only 33 

ratifications.

. 7

Strengths and weaknesses

The lega l regime articu la ted  in the Bonn. Convention deals with 

migratory species as an e c o lo g ic a l u n it. I t  addresses 

conservation needs o f these species throughout their migration. 

It  takes the so ca lled  ecosystem approach. The lega l ru les arid 

principles therein embodied address the major aspects in the 

conservation of migratory species.

Although the convention has consicerable potential as a species 

conservation dev ice , i t  has severa l weak poin ts and i t s  

performance in the past has been unsatisfactcry. F ir s t ly , the 

regime has fa iled  to a ttrac t majority o f the would-be range 

states. The instrument was adopted over a decade ago, yet i t  has 

about 33 ratifications. Having fa iled to muster support from the
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international community i t  is  doubtful whether the convention 

could act as a truly international conservation instrument. •

Secondly, though noble, -the requirement that contracting parties 

with species listed under appendix I I  conclude "other agreements" 

works against the convention. To a large extent this amounts to 

requiring parties to conclude another "convention" over and above 

the Bonn Convention. This is  lik e ly  to scare o f f  many would-be 

parties to the convention. Thus, although draft agreements have 

been prepared none has been adopted.- Admittedly, therefore, the 

conservation status o f migratory species l is te d  in appendix I I  

remains largely unchanged. . 1

Thirdly, the regime su ffers from inadequate in s titu tion a l and 

financial mechanisms. The secretariat, for example, remained an 

emaciated institution for many years. The Convention is financed 

through contributions of the parties through a special United 

Nations Trust Fund. I t  is administered by a Unit o f the United 

Nations Environment Programme based in Bonn, Germany. I t  need 

not be over-emphasized that an e ffic ien t institutional framework 

and a sustainable financia l regime are the basis o f e f fe c t iv e  

implementation of conventions.

In a nutshell, the Bonn Convention has fa iled  to  make any 

significant impact on the conservation of migratory species. It  

has l ite ra lly  failed to make "the dangerous game of migration any 

safer. Would migratory species be worse o f f  without the
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convention? In our estim ation they would not. Simon Lyster

writes: " i f  I were a migratory species... depending on the' Bonn

Convention fo r my survival, I would quickly move to a protected

1 64area and stay there."

The Ramsar Convention, 1571

Another instrument worthy o f deta iled  examination is  the 

International Convention or. Wetlands of International Importance 

Especially as Waterfowl Habitats, 1971 ("Hamsar Convention").^0-* * 

Although i t  is specifically designee to enhance conservation of 

the waterfowl, which is a migratory species, i t  -also fac ilita tes 

conservation o f wet lands. I t ,  th e re fo re , addresses potn 

migratory species and their habitats.

Wetlands arc1 among the .nest productive habitats. They provide 

enormous- economic benefits to mankind. But most important, they 

provice habitats for waterfowl and countless species of flora  and 

fauna species. Deviously, these riches can only be maintained i f  

the essen tia l ecologica l processes are maintained. However, 

human a c t iv it ie s  have p ers is ten tly  threatened most o f the
• i  fir

planet's wet lands.

Effective conservation of global wetlands calls for a concerted 

e ffo rt on account that water upon which the health o f wet lands 

depend is  susceptible to  pollu tion  and could be seriously 

degraded by both a ir and water pollution. Concern for global
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wetlands as principal habitats o f the waterfowl attracted 

international action in the early 1970s. An in ternational 

conference held at Ramsar (Iran) in 1971 culminated in the 

adoption o f  the Convention on Wetlands o f In te rn a tio n a l 

Importance Especially as Waterfowl Habitats, 1971. Ramsar 

convention is  the on ly  instrument on nature conservation  

dedicated to a specific habitat and species dependent on i t .  The 

Convention was adopted on February 2nd 1971 and came in to force 

on December 21st 1975.

The objective of trie convention is to -enhance conservation of the 

Waterfowl through curbing loss of wetlands and ensuring their 

conservation. The preamble to the convention also acknowledges

the economic, s c ie n t if ic , cu ltural and recreational values of 

wetlands. I t  is  e x p lic it  that "Waterfowl in th e ir seasonal 

migrations may transcend fron tie rs  and so should be regarded as 

an international resource."

Over and above being under an obligation to be actively involved 

in conservation and wise use of waterfowl habitats, contracting 

parties are required to designate at least one wetland within 

their jurisdiction for inclusion in the l is t  of internationally 

important wetlands maintained by the bureau of the convention. 

Since the objective o f the convention is waterfowl conservation, 

the se lection  of habitats fo r  inclusion in the l i s t  has a bias 

towards wetlands with waterfowls.-*-70 However, contracting 

parties are free to add other wetlands to the lis t  and extend or
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restrict boundaries o f those wetlands included in the l is t  should
• 171"urgent national interests" necessitate such move.

In addition, contracting parties  are encouraged to  establish

nature reserves, carry out research, exchange data and tra in

1 77personnel fo r e f fe c t iv e  management of Waterfowl habitats. 

They cure also required to co-operate to fa c i l i t a t e  e f fe c t iv e  

conservation and management o f wetlands. J

In its  original form, . Ramsar Convention was an unworkable crafty 

document. I t  provided fo r neither an adm inistrative nor a 

finanicial framework. Some quarters have attempted to ju s t ify  

these shortcomings on the premise that the instrument was a 

ground-breaking venture, "...the Ramsar Convention was the f i r s t  

of the modern glooal nature conservation convention and so i t  is 

not surprising that there were probleias."17  ̂ To a large extent 

this contention is untenable. We think that delegates at Ramsar 

v>ere determined to float a convention readily acceptable to the 

international community. Several arguments rencer credence to 

this v iew . In the f i r s t  instance, although the major 

inadequacies o f the convention were detected on time, i t  is 

incomprehensible why i t  took over 10 years to  make the necessary 

amends. Secondly, a fte r  review ing the oo liga tions imposed on 

contracting parties a profound w riter damns i t  "the painless 

convention." Is th is not precise ly  because its  ob ligations 

tend to have a minimal e ffec t on contracting parties? Trie best 

illustration is  the position  adopted by the Federal Republic of
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Germany. When the country ra tified  the convention on June 26th,

1976, the relevant authorities advised the federal government

that i t  could f u l f i l l  its  ob ligations under the convention by

176simple administrative action.

The principal deficiencies o f the regime included, absence of an 

amendrrent procedure, an unfortunate language clause and lack of 

administrative and financial arrangements. I t  took many years to 

introduce necessary amendments.

Parties to the Ramsar convention held their firs t  conference of

the Parties at C a lg lia r i, Ita ly  in 1980. The conference

recormended that the convention be amended to provide fo r  an

amendment procedure, c r i t e r io n  fo r  id e n t ify in g  w a terfow l

177habitats, and an adm inistrative and financia l framework. 

Although the conference produced no tangible results, it  succeded 

in laying down the foundation for future action. In 1982, an 

extra-ordinary conference o f the parties convened in Paris 

adopted a protocol providing for the much needed amendment 

procedure and additional o f f i c ia l  language in lin e  with the 

United Nations practice. The protocol came into force in 1986.

The second conference o f the parties was held at Groningen in 

1984. Ratifications had by then grown from 28 in 1980 to 35 and 

out o f these, 32 had delegates in the conference. In addition, 

many observers from developing countries attended. Although the- 

Groningen m eetin g  d e l ib e r a t e d  on bo th  f in a n c ia l  and
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administrative aspects of the convention, no firm conclusion was 

arrived at. However, the number o f global wetlands in the' l i s t  

had grown by leaps and bounds from 75 in 1980 to 292% An ad-hoc 

committee was established to  study and make recommendations on 

the administrative requirments of the convention. The Committee 

made recommendations on future secretaria t requirements o f the 

regime, amendments, rules o f procedure o f the conference o f the 

parties and the need for a standing committee to act between 

conference o f the party meetings.

The th ird  conference o f the parties was held at Regina (Canada) 

in 1987 (hereinafter referred to as the Regina Conference). This 

conference marked the turning point o f the convention. . I t  

accomplished e f fo r t s  to s trea m lin e  Ramsar C on ven tion . 

Accomplishments o f the Regina Conference were va r iou s ly  

administrative, financial and conservatory.^-7  ̂ The conference 

adopted amendments to improve organization and increase authority 

o f the conference o f the parties . A permanent secreta ria t to 

deal with adm inistrative, diplomatic and legal issues was 

established. In addition, a standing committee to  act as an 

executive body between conferences was formed.

In order to meet the financial commitments o f the convention, a 

fund financed by mandatory contributions by contracting parties 

was established. An ambitious budget o f US dollars 1.2 m illion  

for the period 1987-90 was also adopted.
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On the con serva tion  fro n t , the Regina Conference adopted a 

deta iled  c r it e r ia  fo r  id en tify in g  wet lands, m odalities to  enhance

wise use o f habitats, reviewed certain  individual cases and
, . ' 179

recannencec action.

The fourth conference of the parties was held in Switzerland in 

1990. I t  ensured the la rg e s t  in te rn a tio n a l ga th erin g  on 

waterfowl habitats. I t  reviewed the general implementation of 

the convention and the status of Waterfowl habitats on the world 

l is t .  I t  urged the governments o f the Federal Republic o f ' 

Germany, Jordan, Spain and the Unitea States to take immediate 

measures to salvage wetlands at Donana, Everglades, East Frisian, 

Waroen Sea and Arzorq. Unanimously, the conference adopted a 

proposal to establish a g lobal wetland conservation fund to 

provide technical assistance to developing countries. I t  also 

adopted a budget o f US do llars 3.26 m illion  for the 1992-2 ' 

period.

The fif th  meeting is due in 1993 and is scheduled for Kushiro on 

Hokkaido island in Japan.

Strengths and Vfeaknesses

One o f  the p r in c ip a l s tren gth s  o f the Ramsar Convention is  the 

broad d e fin it io n  accoraed the term "Wetlands".-1-80 The d e fin it ion  

extends the operational sphere o f the convention to  encompass a 

broad spectrum o f ecosystem s and h a b ita ts . I t  covers  a wide
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range of freshwater and marine habitats including estuaries, salt 

marshes, mangrove swamps, co ra l r e e fs ,  tuncra and flo o d  

plains.151 Mangrove Swamps and Coral reefs are crucial for fish 

on which many coastal states depend. Although only a handful ‘of 

contracting parties nave ju risd ic tion  over coral ree fs  at one 

present, their international recognition is  important.LOC

Secondly, the regime gives the conference o f the parties the 

mandate to recommend t.iat an individual party take action to 

enhance conservaticn and wise use of Waterfowl habitats within 

its  jurisdiction. J

Thirdly, -Ramsar Convention is a highly flex ib le  instrument. It  

is  designed to  f a c i l i t a t e  the w idest acceptance by the 

international community and adherence th ere to  by as many 

countries as possible. This f l e x ib i l i t y  is in particu lar 

reflected in A rtic le  I I  (5) which allows contracting parties to 

a lter the boundaries c f wetlands included in the world l i s t  or 

even delete them a ltogether to accomodate "urgent national 

interests." .Arguably, th is  f l e x ib i l i t y  enables contracting 

parties to maintain a workable balance between national interests 

and international conservation obligations.

But the Rauisar Convention has numerous shortcomings which 

undermine i t s  role as L i t t d  terfow l and habitat conservation 

instrument.' I t  is an open secret that implementation o f this 

convention suffered severe setbacks curing the 197us and 1930s .by
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reason o f these shortcomings. Language problems, lack of

amendment procedure and inadequate financial and administrative

arrangements plagued implementation of the convention fo r  many

years. Although contracting parties would least wish to see the

convention's potential go to waste, in the past, financia l

resource, i t  would appear, has been an upstream resource that

nobody seemed ready to le t  through the dam.AU* Pessimism .has

been expressed on the a b i l i t y  of the lega l regime to promote.

conservation and wise use o f Waterfowl habitats.

"The Ramsar Convention is at once a fine-souncling document

and a treaty to ’ which nations may adhere without important

repercussions among commercial and sporting in terests  at
. 7

home. Whether the convention w ill provide real help in the 

world's wetlands and dwindling stocks of W ildfow l is 

decidedly less certain."

Secondly, the regime has fa iled  to muster adequate support from 

the international community. During the last two decades of its  

cxioiC<^:, i t  has attracted G2 ratifications only. Beyond ccuot 

therefore, a large proportion o f the planet's-Waterfowl habitats 

are not governed by the regim e. Although in te rn a tio n a l 

recognition is  lik e ly  to grow in future i t s  performance in the 

past has been disappointing.

Finally, the criteria  for identifying wetlands of international 

importance for purposes of the v/orld l is t  is  very s tr ic t and many 

of the would-be b en e fic ia r ies  are l ik e ly  to be l e f t  out on
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account of the formalities.186 A less stringent cr ite r ia  would 

increase the number c f Waterfowl habitats covered by the regime
c

and thereby enhance their conservation.

In a nutshell, Ramsar Convention has poten tia l to promote 

conservation o f the W aterfow l and i t s  h ab ita t through 

international co-operation. However, this potentiality is  yet to 

be r e a liz e d . As o f 1990 the g lob a l l i s t  o f wetlands o f 

international importance had 445 sites covering over 30 million 

hectares and not a single wetland had been deleted .187 The 

secretary to the Regina conference is  nevertheless optmistic that 

the convention w i l l  now perform it s  ro le  as an international 

wetland conservation device. "We are enthusiastic that the 

Ramsar Convention w i l l  now be able to demonstrate i t s  fu ll  

potential following the successful Regina Conference."188

• a,

In our view, Ramsar Convention is yet to demonstrate its  role as 

a Waterfowl and habitat conservation device. Only time w i l l  

t e l l ,  because, like babies, conventions must crawl before they 

walk and walk before they can run.

2:3:7 Other Regimes on Species and Genera

Other than the Convention on wetlands of International Importance 

as Waterfowl Habitats, 1971, which addresses conservation of the 

Waterfowl specifically, other regimes and in particular, regional
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conventions contain general provisions relating to the protection 

of coastal wetlands ana estuaries to promote conservation of 

species therein. As a general rule, these regimes do not 

particularise any species or genera. Section 10 o f the 

Convention for the Protection and Development o f the' Marine 

Environment o f the Wider Caribean Region, 1983 provides ' inter 

^lia, "...contracting parties shall, ind ividua lly  or j o i n t l y ,  

take a ll appropriate measures to protect and preserve rare or 

frag ile  ecosystems, as w e ll as the habitats o f depleted, 

threatened or endangered species in the conservation area..." 

This convention came into force on 11th Octcoer, 1986. A similar 

provision is  contained in  section s 10, 11 and 14 o f  the 

Convention for the Protection management and development of the 

marine and coastal Environment of the Eastern African Region, 

1985 (not yet in force), Convention for co-operation in the 

Protection • and Development o f the Marine and Coastal Environment, 

of the West and Central African Region, 1981 and tne Convention 

for the protection o f the Natural Resources and Environment'of 

the South Pacific Region, 1986 respectively.

The Protocol concerning Mediterranean -Specially Protected /ureas, 

1982, promulgated under the Convention for the Protection of the 

Mediterranean Sea Against Pollution, 1976, covers wetlands 

"designated by each o f the p a rties ."190 I t  came into force on 

March 23rd, 1976. The Protocol concerning Protected Areas and 

wild Fauna and Flora in the Eastern A frican Region, 1985, (not 

yet in fo rce ) also emphasizes the importance o f enhancing
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conservation o f coastal wetlands to preserve species and genera 

o f flo ra  and fauna.191 Although these protocols do not r e fe r  to 

the waterfow l sp ec ifica lly , the fact that they urge contracting 

parties to  enhance conservation o f wetlands habitats is  c r i t ic a l  

and cannot be played down.

A plethora o f other global and regional instruments address the 

conservation o f specified  m igratory species.192 Among the oldest 

o f these i s  the In te rn a tio n a l Convention fo r  the P ro te c t io n  of 

Birds, 1950. The ob jective  o f the convention is  to  protect birds 

in the w ild  state.192 With lim ited  exceptions, the instrument is

unequivocal that a l l  birds should be protected. ^  I t  provides
. . . . 19Sfo r  a c lo s ed  season to  p ro te c t  game b ird s  during m igra tion . J

The convention's principal conservation  d e v ic e  is  r e g u la t io n  o f

taking.19  ̂ I t  also provides for the regulation of trade in birds
1 q7

protected under the convention. Most important, it  provides 

for the creation o f water or land reserves where birds can rest 

and nest. L it t le  emphasis is la id  on habitats o f migratory 

birds. In addition, exceptions under A rt ic le s  6 and 7 are 

susceptible to abuse and could lead to the extirpation o f species 

o f birds. Other instruments dealing w ith the conservation of 

birds include the Bern Convention, 1979, Convention concerning 

the Conservation of Migratory Birds and their Environmnet, 1976, 

Convention on Nature Protection and W ild life  preservation in 

the Western Hemisphere, 1940, and the 1986 ASEAN Agreement on the 

Conservation o f Nature and Natural Resources. An essentia l 

characteristic of most instruments on birds is that they are
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regional.

Other migratory species covered by existing legal regimes induce 

marine species, for example, cetaceans and tuna-1-^  and ether 

migratory species, for example vicuna*-^, and the Polar Bear.^1 

Save in a few instances, fo r  example, under the International 

Convention fo r the Regulation of Whaling, 1946, most regimes on 

specific migratory species are regional and were in a l l  cases 

concluded to regulate the harvesting o f commercially important 

species where persons from d iffe ren t countries are involvec. 

hgaitt, . as a general ru le, these instruments la rge ly  ignore 

matters relating to tne preservation of habitats such as resting 

and breeding sites. They deal almost exclu sive ly  with catch 

lim itations.

In a nutshell, although there has been a lo t o f law making 

activ ity  in the f ie ld  of migratory species and genera and many 

instruments are in force today, migratory species particularly in 

the marine environment have not been in safe hands.

2:4 MEASURES TO PRQ’ XTTE KX-SITU OBSERVATION

Althougn i t  is  generally agreed that the most e f fe c t iv e  and 

e ffic ien t mechanism fer the conservation o f biological diversity 

is h ab ita t p ro tec tio n , i t  is  acknowledged that e x -s itu  

fa c ilit ie s , ' zoos, aquaria, botanic gardens and gene banks can be 

a c r it ica l component of a comprehensive conservation programme.
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Ex-situ conservation programmes supplement in-situ conservation 

by providing for the storage, analysis testing and propagation or 

threatened and rare species o f plants and animals. Moreover, 

these fa c i l i t i e s  are the principal repositories  o f genetic 

materials fo r crop plants, domestic animals and other genetic 

resources. *

I t  cannot be doubted that conserving genetic resources plays a 

considerable role in the improvement o f cu ltivated  plants and 

dories tic  animals. Enhancing genetic resources, therefore, is a 

principal approach to b io d iv e rs ity  conservation . E x-s itu  

conservation is cr itica l in that i t  acts as an insurance against 

extinction o f rare spec ies  or races and provides g en e tic  

reservoirs for future re-establishment o f species in natural 

habitats. With the unrelenting increase in the human induced 

degradation o f natural h ab ita ts , the importance o f th is  

supplementary approach is  likely to increase.

The international community has at tempted,to conserve genetic 

resources through various approaches. Principal among these is 

the g iv ing o f incentives to encourage and promote innovation. 

The history of granting exclusive rights, monopolies or patent is 

an old one. The international community has attempted to ta ilor 

the international in te lle c tu a l property rights regime so as to 

encourage innovation and conservation.

The need to  provide special protection fo r plant va r ie t ie s  in
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y 0 7particular was acknowledged as from the 19 50s. This 

realization cccured in countries with advanced private plant 

breeding arrangements. The germ of plant breeding is traceable 

far back in the histroy o f man where trad ition a l se lection  of 

varieties to  meet basic needs has alv/ays existed. During this 

epoch, however,- development remained slow anc unsystematic. It 

is only during the last two centuries that plant breeding has 

been accelerated and systematized. Thus, although plant breeding 

through crossing and backcrossing took root during the 18th and 

19th centuries, i t  was only a fter Mendels discovery that plant 

breeding assured a sc ien tific  cnaracter.

Increased research in th is f ie ld  saw researchers begin to  lobby 

for property rights for p lan t breeders, such as those that had 

already long existed for inventors o f technical subjects matter 

in the form o f patents. The purpose of such property righ ts is 

to reserve commercial exploitation exclusively for the creator of 

an innovation and thus provide him with the p o s s ib ility  of 

recovering his investment and give him incentive to create 

further innovations.

Since the patent system had been designed s p e c ific a lly  for

technical inventions, i t  was generally held to be unsuitable for

living resources, fo r  example, plants. How then were plant

breeders to  be protected? Domestic attempts to protect plant

breeders begun to emerge during the th ird  decade of the 20th 

203century. However, none o f these attemps was comprehensive
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enough to guarantee plant breeders the requisite protection.

Many years o f e f f o r t  by p lant breeders to  obta in  patent 

protection came to nothing. However, a ray o f hope came in 1956 

when the International Association o f plant breeders fo r the 

protection o f new plant va r ie t ie s  founded in 1938 by plant 

breeders from various countries proposed that France convene an 

international conference on the p ro tec tio n  o f new plant 

varieties. Deliberations o f the Paris Conference culminated in 

the adoption of the International Convention for the Protection 

of New plant varieties, 1961.

The ob jective  of the convention is  to recognize and protect the 

rights o f  breeders o f new v a r ie t ie s  o f p lan ts and th e ir  

successors in t it t le .  Contracting parties constitute UPOV (Union 

for the P ro tec tion  o f New V a r ie t ie s  o f P la n ts ).20/* The 

convention establishes sui generis provisions that are better 

suited to  the subject matter to be protected than were the 

traditional requirements o f paten tab ility . A breeder has the 

right to authorise any production or commercial marketing of the 

new variety . J These r igh ts  must be-restric ted  unless the 

breeder receives sufficient remuneration. T it le s  o f protection 

are issued by member states :ter  o f f i c ia l  examination o f the 

variety and may be granted for limited period.206

The protection accorded plant breeders under the International 

Convention fo r the Protection o f New plant va r ie ties , 1961, has
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the fo llow ing elements:- In the f i r s t  instance, the subject 

matter o f p ro tec tion  is  the v a r ie ty  as such, and not the 

inventive idea for the breeding o f a variety . Undeniably, 

therefore, and in lin e  with the need for protection in the f ie ld  

in living resources, plant variety under the convention begins at 

the point where a patent ends. On account o f the b io lo g ica l 

characteristics of different plant varieties, a variety must meet 

• the fo llow ing requirements. F irs t ly , it s  plants must be 

distinguishable from tnose o f other va r ie t ie s  in the expression 

o f their characteristics. Secondly, i t  must be homogenous, that 

is to  say, p lants must be s u f f ic ie n t ly  s im ila r  in  those 

characteristics that determine the distinctiveness. Thirdly, it  

, must be stable, which means, the expression of characteristics of
• , u # *

the plants resulting from each reproduction or propagation must 

correspond to those of plants of the preceding generation.

• a,

In addition, the variety, that is to  say, material thereof may 

not have been marketed or may only have been marketed within 

specific time limits.

Lastly, since the genetic potentia l fo r expressing sp ec ific  

characteristics cannot be seen in the propagating m aterial o f a 

variety, the v a r ie ty  must be designated  by means o f a 

denomination to assit users in id en tify ing  i t .  Negotiators of 

the UPOV convention did not require the value of the va rie ty  to 

be a facet o f the prerequisites for protection on account of its 

variation from both region to region and within specific regions.
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The convention was amended in 1978, and the rev ised  text 

addresses the regulation o f the nullity and fo r fe itu re  o f the
”• o

granted righ ts in i t s  own way. I t  also determines the scope of 

protection. Each contracting state is  obliged to provide 

specified minimum protection to plant breeders. Only plant 

breeders should alone be authorised to  produce propagating 

material o f the variety , namely, seed or other propagative 

material fo r  purposes o f commercial marketing. However, the 

protection does not extend to production for consumption and the 

consumption stages. This is  the position  in situation where a 

farmer, for example, makes use of harvest material produced in an 

earlier season as propagating material fo r the production of 

harvest materials in his own fie ld . However, the production of 

propagating material is prohibited.

Under UPOV, a protected va r ie ty  may be fr e e ly  used for further 

development. Breeders can freely  improve protected varieties for 

the creation of new va r ie t ie s . Such va riety  is  subject to 

protection and can be marketed for propagation without the f ir s t  

breeders authorization or payment. The convention also provides
• 9

for the protection o f the fina l product particularly in the case 

of ornamental plants.

In a nutshell, under the International Convention fo r the 

Protection o f New v a r ie t ie s  o f plants, 1961, i t  is  the user's 

intention that decides whether his acts in respect o f the variety 

fa l l  within the scope of protection or not. Where a farmer grows



a c e rea l v a r ie ty  and s e l l s  the crop, the issue whether he had 

authority t o  do so from the v a r ie ty  owner i s  dependent upon the 

purpose fo r  wnich he in tended the harvested  m a te r ia l. I f  he 

s e lls  i t  fo r  consumption, th is  i s  not covered  by v a r ie t y  

protection. But should he d ec la re  i t  a seed, he w i l l  re q u ire  

authorization o f the owner o f  protection. Under th is  regime only 

one p rotective right ex is t fo r  eacn varie ty .

I t  must og emphasized that under the UPOV convention, farmers and 

gardeners have unrestricted authority to use protected.varieties 

without having to worry about plant variety protection matters so 

long as they produce no propagating m aterial. The owner of 

.protection has a right in a variety that comprehends tne variety 

and cannot be encroached on by ether va r ie ty  protection righ ts. 

This would mean that owners o f protectee va r ie t ie s  contrary to 

patentees in many cases, are not faced with the need to defend 

their rig'hts against others who either contest their 

effectiveness or cla im  th a t use o f the p ro tec ted  v a r ie ty  

interferes with other rights protected. •

Although the reg'ime articulated in the UPOV convention reflects  a 

vast improvement on the d isparity  o f lega l situations and the 

legal vaccum prevailing in the f ie ld  before the convention, i t  

has a number o f weak points. F irs t ly , other than A r t ic le  5 (3) 

which provides that repeated use cf a variety for the commercial 

production o f another is subject to authorization, the convention 

takes no account o f the sp ec ific  nature o f hybrid va r ie t ie s .

13**.
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Secondly, farmers are able to use a va rie ty  continously for 

purposes o f satisfying their subsistence demands without paying 

any roya lt ies .208 Thirdly, although i t  has been argued that 

impoverishment of genetic v a r ia b ility  is  not a d irect resu lt or 

plant variety  protection,209 its  contribution in th is respect: 

cannot be played down. Effective varieties spread fast and could 

lead to the abandonment of earlier varieties.

2:4:1 Strengthening the Plant Breeder's Rights System Under UPOV

. ?

In order to streamline plant variety protection under UPOV, 

contracting parties adopted several amendments during their 1991 

conference. In their entirety, these changes are an unequivocal 

manifestation o f the wishes o f developed countries. The demand 

to protect biotechnological inventions played a significant role 

in this regard.

The new text of the convention incorporates several definitions. 

The term "breeder", for example, has been expanded to include any 

person who breeds, discovers or develops a variety. Thus, 

discoveries have now been recognized as protectable under the 

convention. I t  extends protection further to a l l  "genera and 

species." However, fundamental tenets for protection remain

unchanged.
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In line with increased demand for better plant variety protection 

by breeders, the new text introduces the concept o f "derived 

variety" with a view to eradicating "cosmetic breeding. x In 

situations where the new variety is d irectly or indirectly based 

on another variety on which breeder rights have been granted, the 

new varie ty  w ill  be considered as "derived" from that other 

variety and its  protection w i l l  f a l l  under that o f the ea r lie r  

variety. Thus, t it le -h o ld e rs  o f e a r lie r  protected va r ie t ie s  

control derived va rie ties . This could a ffe c t  plant breeding 

adversely.

Of the most important innovation o f the 1991 amendments is  the 

expansion o f breeders rights in respect o f propagating material 

of a protected variety. Breeders of protected varieties w i l l  now 

authorise not only production and o f fe r in g  fo r  s a le , but 

reproduction (m u ltip lication ), conditioning for the purpose of 

propagation, exportation, importation and stocking. In addition, 

breeders authorization also applies to harvested material.

Finally, the duration of r igh ts  conferred was extended to 25 

years.

These innovations and changes were designed to tighten up plant 

variety protection to  keep pace with research and development. 

Some countries have even gone further and are now allow ing 

protection o f  genes or v a r ie t ie s  by u t i l i t y  patents and th is 

provides mere strigent protection them plant breeders rights.



137

Before analyzing the im plications of a uniform in te lle c tu a l 

property righ ts regime fo r  the planet, i t  is necessary to 

consider the role played by the FAO International Undertaking on 

Plant Genetic Resources,' 1983. This is essentially because like 

UPOV i t  addresses plant protection.

2:4:2 Genetic Resources

Genetic resorces are species and varieties of plants and animals 

with proven or potential value steming from the genes they 

contain or the chemicals they produce. They include medicinal 

plants and animals, traditional and modern varieties of crops and 

livestock and their wild relatives. Although genetic resources 

d iffe r from biological resources, i t  is  indisputable that the two 

are inseparable.

Because o f the nature of the interests involved, the debate on 

genetic resources between north and south assumes a dual 

dimension. Whereas developing countries argue that access to 

these resources should be in exchange fo r  biotechnology and 

financial resources, developed countries in s is t on free  access. 

But, what compounds the problem is that in addition to insisting 

on free  access to genetic resources in developing countries, 

developed countries are further committed to strengthening and 

expanding the legal frameworks that confer rights on "improved" 

genetic resources and technologies that permit their extraction* 

and exploitation.
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Because c f the different interests to be protected and enhanced, 

i t  is indisputable that the uniform intellectual property rights 

system which most developed countries are pressing for to protect 

innovations related to genetic resources w i l l  leave developing 

countries out in the cold. This is  p rec ise ly  because although 

developing countries possess most g en e tic  resource-s and 

indigenous farmers in these countries have over the years 

preserved and improved many va rie ties  o f food crops and their 

gene pools thereby maintaining genetic d ivers ity , the legal 

framework does not grant any rights on these va r ie t ie s . ’I;. 

addition, 'these countries are chronically short of financial and- 

technological resources to exploit these resources.

The 1983 FAO Undertaking on plant Genetic Resources was an 

attempt by the international “community to create an equilibrium 

between owners of germplasm and the sources of unimproved genetic
PIP

resources. The Undertaking provided for a fre e -flow  regime, 

for the exploration, preservation and movement of genetic 

resources for scientific purposes.^^ I t  a lso requires parties 

to erect appropriate leg istla tive measures, co-operate and adopt 

measures to  enhance in -s itu  and cx-situ  conservation o f plant 

genetic resources for purposes of plant breeding and sc ien tific  

research.

The Undertaking emphasizes the importance of free access to plant 

genetic resources by a ll fo r  purposes o f s c ie n t if ic  researcn, 

plant breeding and conservation. I t  is  emphatic that "...plant
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. 21S .
genetic resources are a heritage o f mankind...1 In addition,

i t  underscores the cen tra lity  of international co-operation

between adhering parties and international research bodies in the

exploration, collection, conservation, maintenance, evaluation,

documentation, exchange and use of plant genetic resources.
JLniViUQhbncL

Most important, the 1983 FAO. Undertaking on Plant Genetic

217Resources adopts the rep o r t in g  system. ' Adhering governments 

are o b lig e d  to  p rovide the D irec to r  General o f  FAO w ith  

information on the measures they have taken or propose to take to 

achieve the ob jectives o f the Undertaking annually.

The fre e - flo w  regime of both improved and unimproved genetic 

resources proved unacceptable to developed countries whose 

determination to enhance protection o f in te lle c tu a l property 

rights was ripening. Developing countries were also unhappy with 

the notion o f - free access by outsiders to  both cu ltiva ted  and 

wild plant va r ie ties . This was because ex istin g  national 

legislation and the International Convention for the Protection 

of New Plant Varieties, 1961, protected plant breeders interests. 

As a way out, developed countries proposed a system where only 

obsolete, and prim itive cu ltiva rs  and w ild  and weedy species 

would be made free ly  ava ilab le . Such a system would obviously 

ignore the owners of wild and primitive cultivars in that whereas 

their "resources" would be f r e e ly  a v a ila b le  to  would-be 

exploiters, improved va r ie t ie s  would be regarded as private 

property outside the realm o f free accessibility.
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That indigenous farmers in many developing countries have 

contributed significantly to the domesticationj improvement and 

conservation o f genetic resources cannot be denied. Eut the 

issue is , should they iobby for an international in te lle c tu a l 

property rights regime which grants farmers exclusive rights on 

these va r ie t ie s  or a compensatory mechanism for what they have 

already lost or w ill loose? The former appear more attractive.

An understanding was arrived at during the 25th Session o f FAO in 

Rome, 11th to 30th November, 1989. Deliberations at the 

conference culminated in the adoption o f the In terpretation  of 

the International Undertaking on Plant Genetic Resources, 1'989. 

Under the compromise, both sides softened their positions. 

Developing countries accepted the prin c ip le  o f free  access 

subject to plant breeders rights, while developed countries 

recognized the concept of "farmers rights".^^ According to the 

interpretation, this amounted to a recognition of the important 

role that farmers have played in the creation, conservation, 

exchange and knowledge of genetic d iv ers ity . But the so ca lled  

"farmers rights" amount to nothing but an obligation on the part 

of the developed world to return greater benefits to farmers from 

the use of genetic resources. As of now, the concept is an empty 

shell on paper. Although the FAO Commission on plant Genetic 

Resources establihed an in ternational fund for plant Genetic 

Resources in 1988, contributions to the fund have been minimal.

. In the sections that follow, we shall consider the implications 

of tightened in te llec tu a l property r igh ts  regime under the



International Convention fo r  the P ro te c t io n  o f  New V a r ie t ie s  o f  

Plants, 1961, (UPOV) and the 1983 FAO Undertaking on b iod ive rs ity  

conservation in developing countries.

The driving force behind the 1991 amendments to the UPOV

Convention, 1961, was to re in force and strengthen protection  of

plant breeders r ig h ts  w ith  a v iew  to  enhancing research  and

development in  d eve lop ed  c o u n tr ie s .  New p la n t  v a r i e t i e s

introduced in  developing cou n tries  have on .the one hand le d  to

abandonment o f  indigenous v a r ie t ie s  and con tr ib u ted  to  g en e t ic

uniformity and hence v u ln e ra b il i t y  o f  sp ec ies  on the other.

Studies have shown th a t in creased  in t e l le c tu a l  p roperty  r ig h ts

protection does not necessarily promote innovation in agricu lture 

. . . non
in developing countries.

As observed, the FAO Undertaking on P lan t Genetic Resources, 

1983, and i t s  1989 In te rp re ta t io n  do not e r e c t  a g lo b a l regim e 

capable o f  enhancing conserva tion  o f  p la n t g en e tic  resources 

tremedouslv. We think that "farm ers r ig h ts "  recogn ized  by the 

Undertaking are inadequate to  promote con serva tion  o f  p lan t 

genetic resources in  deve lop ing  cou n tr ie s  unless developed  

countries enhanced technology transfer and increased i.—  

investment in  Conservation.

Expanding and strengthening protection of plant breeders' rights 

under the UPOV Convention is  designed to enhance protection of" 

biotechnological inventions in particu lar. The regime now



approximates the patent system. This should, therefore, be seen 

as an.integral part o f a scheme by developed countries to create 

a uniform in te llec tu a l property rights regime to achieve their 

own ends. I f  successful, such regime w i l l  make necessary 

technologies d ifficu lt to obtain and interest in conservation in 

developing countries is lik e ly  to decline.

What emerges is that as of now, the intellectual property rights 

regime is progressively and e f fe c t iv e ly  denying developing 

countries the opportunity to join  the global biotechnology 

corrmunity. The trend is  towards se a lin g  the monopoly on 

biotechnology by developed world firms. In th e ir en tire ty , 

existing and proposed intellectual property rights regimes w ill 

e ffectively  marginalize developing countries technologically. I t  

is subm itted, that although the 1991 vers ion  o f  the 

International Convention fo r  the P ro te c tio n  o f New p lan t 

Varieties, 1961 retains the concept o f novelty, the same has to 

a large extent been diluted by the newly introduced "essentially 

derived variety" concept.

What appear almost certa in  is  that ex istin g  and proposed 

intellectual property righ ts regime is  i l l - s u ite d  to enhance 

conservation o f genetic resources in developing countries. The 

challenge facing developing countries therefore is  not whether 

tine is  ripe to  protect inventions, but the ways and means o f 

protection. -In view o f the complexity of this problem, we think 

that an intellectual property rights regime on living forms which



recognizes the rights o f developing countries to access to 

germplasm and technology and compensation for genetic materials 

would be a reasonable compromise.

2:5 MEASURES TO ENHANCE CONSERVATION OF BIODIVERSITY OF COASTAL 

ZONES AND THE HIG1 SEAS

‘ From the e a r l ie s t  tim es, seas and oceans have p layed  a 

tremedously important role in the development and c iv iliza tion  of 

mankind. In addition to ctner important ro les , they provide an 

additional source o f food, rec rea tion  and in d u s tr ia l raw 

materials. Oceans and seas are endowed w ith many l iv in g  

, resources which man needs. Therefore, th e ir  conservation and 

sustainable utilization is necessary.

Exploitation and conservation of natural resources o f the sea 

constitute cne of the most top ica l problems of contemporary 

international law. From the view of u tilization  and conservation 

of the resources o f the sea trad ition a l international law 

recognized the sub-division o f the sea in two areas, namely, the 

te rr ito r ia l sea (together with the internal waters) and the high 

seas or open sea. Whereas the dor min ant principle o f the regime 

of the t e r r ir o r ia l sea was the sovereignty o f coastal states, 

that o f the high seas was the freedom o f the High Seas, that is 

the righ t o f a l l  states to  use and exp lo it its  resources. 

Article 4 o f the 1958 Geneva Convention on the High Seas. provides 

that "Every state whether coastal or not has the righ t to  sa il



ships under i t s  f la g  on the high Seas". Th is  r ig h t  was based on 

the dual prem ise o f  the in e x h a u s t ib il it y  o f  resources, and the 

view that by their very nature the oceans could not be subjected 

to so ve re ign ty . The oceans th e re fo re  became res  communis 

Traditional Customary in te rn a t io n a l Law could not g iv e  an 

adequate answer to  c o n se rva t io n . The o n ly  mechanism  fo r  

conservation was the duty aris in g  out o f the freedom o f the high 

seas, the duty o f each state in enjoying the freedom o f the high 

seas to ensure equal freedoms o f other states were not in fringed.

By the middle o f the 20th Century, the in ternational community 

had realized that conservation of living resources of the sea was 

- not merely a scientific and technical problem but an economic and 

social problem as w ell. States had already started taking 

unilateral action to conserve areas within or contiguous to their 

te rr ito r ia l sea. The League o f Nations Conference in the Hague, 

1930 and the General Assembly resolutions on conservation, 1949 

fa iled  to articulate an acceptable conservation regime.

A spirited attempt to codify the law of the sea culminated in the 

adoption of the Geneva Conventions of 1958. The approach of the 

conventions was to a lloca te  competence to  states to  adopt 

conservation measures. To a large extent the Geneva Conventions 

1958, codified customary international Law o f the Sea. A rtic le 4 

of the Convention on the High Seas, 1958, is  a good example. But 

the freedoms accorded to a l l  states, that is  to say, freedom o f 

navigation, fishing, laying submarine cables and p ipelines is
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subject to the qualification that they should be exercised with 

reasonable regard to the in terests o f other states to do the 

sane. The Convention on Fishing and Conservation o f the Living 

Resources o f the High Seas 1958, ob lige state parties to  co

operate in the adoption of measures to conserve fishery resources 

of the high Seas. In lim ited  cases, i t  gives coastal states 

the right to unilaterally adopt conservation measures for areas 

•of the high seas contiguous to i t s  t e r r i t o r i a l  sea. 

Unfortunately, this Convention has remained largely ineffective.

Article I I  o f the Convention on the Continental Shelf. 1958 gives 

a coastal state sovereign rights to explore and exploit natural 

.resources o f the continental shelf. However, under A r t ic le  I I I  

such right does net affect the legal status of waters of the high 

seas or a ir  space above such waters. But A rtcle V ( i )  is 

unequivocal that the exploration and exp lo ita tion  of natural 

resources o f the co n tin en ta l sh e lf must not r e s u lt  in 

unjustifiable interference with fishing or tne conservation of 

liv ing resources of the sea.

Coastal states are further ooliged to adopt appropriate measures 

to protect living resources o f the sea from harmful events.224

Finally, the Convention on the Territorial Sea and the contiguous 

zone  ̂ 19 53̂  empower states to adopt conservation and environmental 

protection measures and enforce the same over the te rr ito r ia l sea 

and in zones o f the high seas contiguous to its  te rr ito r ia l sea.



The regime articu lated in the Geneva Conventions, 1958, la id  a 

firm founaation on states competence to  ind iv idu a lly  and 

co llective ly  adopt measures to protect the marine environmentt 

from contamination and for the conservation of its  components of 

biological d iversity . Subsequent conventions have attempted to 

improve upon this regime.

2:5:1 Instruments on Specific Species

There is no doubt that the international community has realized 

that conservation is essential in the development o f a rational 

exploitation o f liv in g  resources o f the sea. Instruments on 

specific species o f the sea are for the most part exp lo ita tion  

conventions and their principal conservation mechanism is almost 

invariably sustainable u t iliz a t io n . This conservation strategy 

has been described variously as optimum sustainable y ie ld ,228 

maximum sustainable p roductiv ity228 or catch ,227 and ra tiona l 

exploitation228 or u tiliza tion .229

These instruments are characterised by provisions fo r  the 

establishment o f commissions with powers to adopt regu latory 

measures which bind parties when approved. Such measures relate 

to exp lo ita tion  gear and seasons, and catch l im ita t io n s .



sustainable yield from those resources so es to secure a maxi mum 

supply of food and other marine products..."

Like their counter part on sp ec ific  species, most conventions

addressing groups o f marine liv in g  resources are exp lo ita tion

oriented and make provision for the establishment of commissions

231empowered to adopt regulatory measures.

However, a number o f conventions and protocols in th is f ie ld  

adopt a broacer approach and are designed to enhance conservation 

of both species and ecosystem s. The Convention on the 

Conservation of Antarctic Marine Living Resources, 1930, is a 

good example. This convention was promulgated to reinforce -the 

regime re la tin g  to conservation and exp lo ita tion  o f liv in g  

resources in the Antarctic. I t  came into force in 1982. The 

objective o f  the convention is  to  conserve marine l iv in g  

resources o f the Antarctic by safeguarding the environment and 

protecting the marine ecosystems. Altnougn it  is  essentially 

an e x p lo ita t io n  convention , i t  is  designed to  enhance 

conservation of both species and the Antarctic marine ecosystem.

2:5:3 Specially Protected Marine and Coastal Areas

In order to  enhance conservation o f b iod ivers ity  o f the marine 

environment, ex isting instruments and protocols make prov is ion ’ 

for the establishment o f specia l areas in the sea. Annex I o f
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the International Convention for the Prevention of Pollution from 

ships, 1973, make reference to special areas where s tr ic t control 

of marine pollution is made obligatory. Such areas include^ me 

mediterrenean, Baltic and the Black seas. To qu a lify  fo r the 

special area status, the area must display three features, that 

is to say, oceanographic and ecological requirements and tra ffic  

of a particu lar character.^^ Annex I I  and V also r e fe r  to 

special areas. These areas are established for purposes o f 

reducing contamination levels.

Article IX (9) of the Convention on Conservation of Antarctic 

Marine L iving Resources, 1980, empower the commission for the 

conservation o f Antarctic Marine L iving Resources, to adopt 

conservation measures in ter  a l ia , "designation o f ... special 

areas for protection and sc ien tific  study."

Several conventions under the auspices of the UNEPs Regional Seas 

Programme contain A rt ic le s  ob liging contracting parties  to 

establish Specia lly  Protected Areas in the sea to promote 

conservation o f habitats and ecosystems. The standard A rt ic le  

provide inter alia that,

" . . .  parties shall... take a l l  appropriate measures to 

protect and preserve rare or fr a g ile  ecosystems and 

depleted, threatened or endangered flo ra  and fauna as 

well as th e ir  h ab ita t... ‘ p a r t ie s  sh a ll e s ta b lis h  

protected areas such as parks and reserves and prohibit 

or regulate any activ ity  like ly  to have adverse effects



150

on the species ecosystems or biological processes that
o *5 y*

such areas are designed to protect." q 

But the corresponding A r t ic le  under the Convention fo r  Co- 

Operation in the Protection and Development of the Marine and 

Coastal Environment of the West and Central African Region, 1931 

is much broader in that is  requires parties to establish  

specially protected areas tc "protect and preserve rare and 

frag ile ecosystems as w e l l  as the h ab ita ts  o f d ep le tec , 

threatened one endangered species and ether marine l i fe . "235

The international community bus gone a step fu rth er  .and 

negotiated protocols w ithin the framework o f the UNEP Regional 

Seas conventions specifica lly  for the protection and conservation 

o f b iod ivers ity  o f the marine environment. The Protocol 

concerning Mediterrenean S p ec ia lly  P ro tec ted  Areas, 1982, 

promulgated under the Barcelona Convention for the Protection of 

the Mediterrenean Sea Against P o llu t io n , 1976, is  a 

representative example. The protocol came into force on March 

23rd, 1986. It  contains detailed provisions on special areas in 

the sea.

Contracting parties are obliged to take a ll appropriate measures 

to protect those marine areas which are important fo r tne 

safeguard o f the natural resources and natural s ites  o f the 

Mediterranean Sea area, fo r  the safeguard o f th e ir cu ltural 

heritage in the region.
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The protocol encourages parties to establish protected areas and 

undertake action to safeguard:

a) sites of biological and ecological value,

b) genetic d iv e rs ify  amongst species and sa tis fa cto ry  

population levels of those species,

c) representative types o f ecosystems as w e l l  as 

ecological processes,

d) sites of particu lar importance on account o f their

scientific , aesthetic, h is to r ic a l, archaeological,
. . 0*37cultural or educational interest. J

Under the protocol, protected areas can only be established 

within t e r r i to r ia l  waters o f the parties. 0 In addition, 

parties may establish "buffer zones" to strengthen protection of
P IQ

protected areas. F in a lly , a l l  parties are required to  take 

necessary action to maintain the integrity o f protected areas.24®

Other protocols which address the establishment o f protected 

areas in the sea in terms sim ilar to the Mediterrenean Sea 

protocol but have not yet come into fo rce are the Nairobi, 

1985,24  ̂ Paipa, 1989,242 and Kingston, 1990.24^

I t . i s  necessary to note that although a r t ic le s  in the Nairobi 

Protocol appear similar to those in the mediterrenean protocol, 

they are more wide-ranging. Moreover, the protocol provides a 

criteria  to  guide contracting parties in the establishment of 

protected areas in their terr ito r ies .244
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need not be over-emphasized that the establishment of 

itected areas in the sea, especia lly  in coastal areas and 

lands which teem with b iod ivers ity  would go a long way in 

lancing conservation of biodiversity of the marine environment.

i;4 United Nations Convention on the Law of the Sea, 1982

! United Nations Convention on the Lav; o f trie Sea, 19S2, 

itains a genera l.provision ob liging states to undertake 

isures to protect and preserve rare and fragile ecosystems as 

.1 as habitats of- depleted, threatened and endangered species 

1 other forms of marine l i fe .  Altnough, the establishment 

protected areas is not a major ecosystem and species 

iservation device under th is  Convention, i t  embodies the 

ŝystem approach..

h regard  to con servation  o f sp.ecies, the p r in c ip a l

2 4 6iservation strategy is sustainable e x p lo ita t io n . For

■poses o f conserving marine liv in g  resources w ithin the

ilusive economic zone, coastal states are obliged to determine

: allowTable catch and adopt conservation and management

24 7Lsures which can produce the "maximum sustainable y ie ld ", 

ionals o f other states fishing in the EEZ of other states are 

[uired to observe conservation measures and regulations of the 

istal sta te , these include fish ing gear, types o f fish  to be 

ight, s izes  of species e.t.c. ° Coastal states without
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acity to  harvest the en tire  allowable catch are ob liged to 

er into agreements or arrangements to  allow other states 

ess to  the surplus.249 The p ra c t ic a l d i f f i c u l t i e s  o f 

lementing such obligation are apparent and would possibly work 

inst conservation of marine living resources.

fa r as l iv in g  resources o f the high seas are concerned, the

vention require states to co-operate in the adoption of

s’ures to  conserve and manage them.2-*9 Under the Conventicr^

states have the righ t fo r  their'nationals to engage in the

2 S1loitation o f l iv in g  resources on the hich seas. -The 

vention requires also that parties co-operate • in the adoption 

measures and the establishment o f fish eries  organizations, 

eral are already in existence. In i t s  present sta te , the

vention favours rich  and technologica lly  advanced countries
. » . 2S2 *h regard to exploitation o f marine liv ing resources.

FINANCIAL MECHANISMS

servation is changing and can no longer be measured solely in 

ms of the number of species saved or the acreage of land kept 

stine. E ffec tive  conservation in tegrates human needs on a 

tainable basis with the planet's f r a g i le  ecosystems anc 

itats. But no whereas th is balance more d i f f ic u lt  or more 

ortant to  achieve than in developing countries. Although* 

se Countries which are mostly in the diversity rich Tropical
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lions harbour the bulk of the planets biodiversity, threats to 

.s global resource is greatest and they have inadequate 

sources to support conservation e f fo r ts . For sustainable 

lefits, conservation  o f  b io lo g ic a l d iv e r s it y  req u ire  

vestment in s ta ff, in frastructure, education, tra in ing and 

search. But because developing countries can only increase 

restnent in conservation at the expense o f other development 

.orities, sustainable financia l regimes are necessry i f  they 

i'to  fu l f i l  their international obligations.

response to the realization that sustainable financial regimes 

ly a central ro le  in enabling countries w-ith inadequate 

sources meet their international conservation ob ligations, 

:empts have been made to incorporate financia l mechanisms in 

lservation instruments.

>: 1 Multilateral Funds

! most prevalent mode of raising funds to finance conservation 

:iv ities  is through compulsory and voluntary contributions by 

itracting parties. Some instruments estab lish  m u ltila tera l 

ids to support the secretaria t and conservation a c t iv it ie s  

ler the regime.

s World Heritage Convention, 1972, establishes the World
V '

2S4‘itage fund, a fund financed by mandatory and voluntary

itributions by state parties , other states, international
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janizations, public and private bodies and private individuals. 

; 1987 amendments to the Ramsar Convention, 1971, established a 

.tila tera l fund to be financed by compulsory contributions by 

ite p a r t ie s . The fund es tab lish ed  by the 1990 London 

justments to the Montreal Protocol, 1987, w i l l  be financed by 

h  voluntary and assesed contributions from the parties with 

>hasis on contribution from the developed contries.

must be emphasized th a t these m u lt i la t e r a l funds are
- I

Jalished to provide financial and technical assistance for the 

dementation of international conservation obligations to state 

t ie s  with inadequate resources.

i principal shortcoming o f th is funding mechanism is  that 

iservation a c t iv it ie s  are subjected to  the vagaries o f state 

iropriation and charity. I f  experience is  anything to  go by, 

se funds are more o fte n  than not short o f  money. 

uctance by state parties to pay th e ir  share remains the rule 

I fund shortage has not infrequently paralysed operation of 

retariats. Whereas reluctance by some state parties is  

erstandable on account o f severe p o lit ica l and economic woes, 

e backsliders are neither poor nor unable to meet their 

igations.^*^

V

ike the funds established under the above instruments which 

e created to promote conservation, the fund established by the
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International Convention on the Establishment of Puna for 

Compensation for O il Pollu tion  Damage, 1971, pursuant to the 

provisions of the C ivil L iab ility  convention, 1S69, addresses tee 

curative approach to acvcrse effects of o i l  pollution.

As a conservation financing mechanism, the multilateral fund has 

becouo too popular to be ignored in the financial regime o f the 

proposed legal instrument on biological diversity.

Generally, existing .regimes do not encourage generation of 

local funds and most conservation projects .a*e neavily dependent

on externa] funding. The i.-wueciacy o f human ‘needs and their 

pressure on the ecology places unique detunes upon lim ited 

resources in developing countries. In tne absence of documented, 

evidence on the im plications of ploughing back funds fro... 

conservation, a worthwhile assessment cannot ee undertaken here.

The picture wnicn emerges is that global e ffo r ts  tc  enhance 

conservation o f biological diversity are grossly underfunded at 

a ll leve ls  anc unless additional funding is made ava ilab le, 

conservation w ill continue to suffer.

Thus, while the international community agrees that conservation 

of biological diversity is  a biospheric imperative, governments 

s t i l l  have genuine d ifficu lt ie s  in finding sufficient resources 

to finance i t  in a manner commensurate with so c ie ta l needs. 

Undoubtedly, most developing countries cannot f u l f i l l  their
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international obligations under existing legal regimes. The need 

for innovative and sustainable financia l mechanisms cannot, 

therefore, be over-emphasized. Although the existence of 

financial mechanism is  not the joanacea^ to  e f f e c t iv e  

conservation o f g lob a l b io lo g ic a l  d iv e r s it y ,  susta inab le 

financial regimes rank high on the h ierachy o f  p r in c ip a l 

prerequisites. .

2:7 INTERNATIONAL CO-OPERATION
* *1

"Indeed the e n t ir e  eco logy o f  the p lanet is  net: 

arranged in  n a tion a l compartments and whoever 

interferes s e r io u s ly  w ith  i t  anywhere is  doing 

something that is  almost invariably of serious concern
pro

to the international coriinunity at large."

Kerman's prediction more than two decades ago is being borne out 

by the evidence of impoverishment of global biological diversity 

where poten tia l and actual threats are l ik e ly  to  have global 

implications. Loss o f b io lo g ic a l  d iv e r s it y  is  a g lob a l 

environmental problem and is  currently most severe in developing 

countries. Ipso facto the challenge precludes resolution through 

purely domestic e f fo r ts . Globalism and regionalism  should 

replace sovereign individualism and national self-interest.

International co-operation is  the cornerstone of international
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action. I t  is through co-operaticn that policies and intents of 

the international community are formulated and implemented. 

International Co-operation, therefore, remains the mainstay of 

any concerted attempt to address global environment concerns. 

Although i t  has and continues to play a considerable ro le  since 

the Stockholm Conference, 1972, its future role remain enormous.

Because biological diversity, financial resources, technology and 

technical expertise are unevenly d istributed, with the former 

being more abundant in the south, international co-operation 

would enable developing countries f u l f i l l  th eir international 

obligations through assistance from the developed countries.

With regard to shared resources, international co-operation plays 

a special role in enhancing their sustainable u tilization.

Under exp lo itation  conventions, co -opera tion  f a c i l i t a t e s  

research, exchange o f data, modes o f exp lo ita tion  and dealing 

with in fractions. Conventions on marine pollution require 

parties to  co-operate on a vast range o f a c t iv it ie s . The

gluttony which cnaracterised the whaling industry for many years 

was a function of lack o f active co-operation by some whaling 

nations.

Most im portant, in te rn a tio n a l co -op era tion  f a c i l i t a t e s

conservation o f migratory species u and habitats and ecosytems

261extending beyond the limits of national jurisdiction.
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v

International ' co -opera tion  is  fre q u en tly  th reatened  in 

situations where national in terests are l ik e ly  to be adversely 

affected. In 1931 fo r example, B razil, Iceland, Japan, Norway 

and the USSR objected to the banning of the "cold grenade" harpon 

as a means o f k il l in g  nvinke whales fo r commercial purposes. 

Since tnese were the only countries engaged in minke whaling, 

tneir action rendered the ban en tire ly  useless. Recently, 

’Iceland intimated that i t  would quit the International ./haling 

CoiiTtvissicn because the ban on commercial whaling was not lifted  

during the Reykjavik meeting in June, 1991.

•>
Since international co-operation is predicated on the assumption 

that the regime w ill muster reasonable international support so 

that actions taken have a tru ly  international character, th is 

aspect is seriously compromised when conventions fa i l  to muster 

the requisite support.

In a nutshell, North-South co-operation is the linchpin in 

conservation c f the planets b io log ica l d ivers ity . This w ill  

fa c ilita te  the exchange o f technical assistance and resources and 

the trickling of wealth and affluence fro .a north to south.

Generally, ex isting regimes on b iod ive rs ity  do not provi, for 

the transfer of technology or financial resources from developed 

to developing countries. The 1930 London adjustments to the 

tontreal Protocol, 1987, specifica lly  provided, for the transfer 

of technology and technical resources to developing, countries to
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facilita te the switch-over from ozone depleting substances to 

ozone friendly substances. Such a development is illu stra tive  of 

the emerging trend in the evolution of environmental relations 

betv/een North and the South.

The foregoing illu s tra tes  that a lo t  remains to be done in the 

realm of financial resources, technology and other forms of 

international co-operation. I t  may be submitted tnat i f  the 

planets biological^ d iv e rs ity  is  to be e f fe c t iv e ly  conserved, 

global imperatives and long-run economic considerations must 

replace short-term national economic interests.

2:8 SUMMARY

In the foregoing, the nature, character and extent o f the 

normative schemes r e la t in g  to  conservation  o f b io lo g ic a l  

diversity have been demonstrated. In this endeavour, global arid 

regional instruments were used to exem plify the principal 

conservation mechanisms and strateg ies. However, the survey 

would be incomplete i f  the following pertinent observations were 

not made.

In the f ir s t  instance, existing arrangements on biodiversity have 

for the most part evolved on a piece-meal and sectora l basis. 

' They address conservation o f components o f biological diversity 

in compartments. Although th is  approach has advantages, rules 

articulated under some instruments tend to  be too sp ec ific  and
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narrow to the extent o f being parochial. Most o f the so ca lled  

exploitation conventions address single species and ignore 

fundamental ecological imperatives. The International Convention 

for the Regulation o f Whaling, 1946,is  i l lu s tra t iv e  o f  th is 

argument. Although the convention does not define the -term 

"whale", i t  deals with whales only. I t  ignores smaller cetaceans 

with which whales share the marine ecosystem and are directly or 

indirectly affected by whaling activities.

Secondly, although habitat degradation and modification remain 

the single most important cause of biodiversity impoverishment, 

its  conservation receives lim ited  emphasis i f  any in ex istin g  

regimes. Generally, exp lo itation  conventions do not address 

conservation of habitats and ecosystem. Most instruments on the 

conservation o f species ignore aspects such as land-use and 

development and place more emphasis on the regulation of "taking" 

as their principal conservation tool. Where land-use and habitat 

conservation are addressed, elaborate d e ta ils  are lacking and 

what remains are vague statements purpotedly imposing lega l 

obligations on contracting parties. The African Convention on 

the Conservation o f Nature and Natural Resources, 1968, adopts 

such approach.

Thirdly, most instruments appear to have been an urgent response 

to a particular problem and are, therefore, lacking in essential 

details. The best il lu s tra t io n  is  the Torrey Canyon disaster 

which inspired two conventions under the auspices o f the Inter
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governmental Maritime Consultative Organization (IMCO) now 

International Maritime O rganization  (IMO). The Ramsar 

Convention, 1971, and the Whaling Convention, 1946, do not appear 

to have been exhaustively deliberated upon prior to  their 

adoption. The former suffered from inadequate details for many 

years. The Whaling Convention, 1946, was adopted to control the 

supply o f Whale o i l  in the market^0 to  maintain economic 

v iab ility .

Fourthly, although habitat degradation and modification remain 

the principal cause o f loss o f biological diversity, tnere is no 

global instrument for the protection of habitats and ecosystems 

of endangered species and genera. ° However, some regional 

conventions negotiated under the auspices o f UNEPs Regional Seas 

Programme contain general obligations on the protection  of 

habitats and ecosystems of endangered and threatened species. It 

cannot be over-emphasized that conservation of habitats and 

ecosystems is  the surest way to enhance the survival o f as many 

species and genera as possible.

In addition, since most regimes on biological diversity operate 

on a regional basis, large yaps in geographical coverage remain. 

For il lu s tra t iv e  purposes, whereas North America, parts of 

Europe, Japan, A ustra llia  and U.S.S.R. are r e la t iv e ly  w ell 

covered by existing regimes on migratory species, no instrument 

covers m igratory birds in South America, A fr ica  and the res t of 

Asia. This is  a serious gap in coverage because North American
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and European migratory birds flow to  South America, A fr ica  and 

Asia in winter.

It  also clearly emerges that existing normative structures do not 

generally encourage ex-situ conservation. The supplementary role 

that ex-situ conservation measures play in conservation cannot be 

played down. Since existing and proposed intellectual property 

rights regimes aim at enhancing protection o f innovations and 

discoveries, i t  is  ill-equ ip ed  to promote conservation of 

biological diversity. This is precisely because i t  w ill be much 

more d ifficu lt  for developing countries to obtain - environmentally 

related technologies and germplasia.

A fundamental shortcoming o f ex isting regimes on b iod ive rs ity  

generally is  that they suffer from inadequate institutional and 

financial arrangements and are thus ill-equ ip ed  to  implement 

their provisions e ffectively . By no stretch of imagination could 

conventions be expected to  operate in absence o f a fin anc ia l 

regime and an e ffe c t iv e  in s titu tion a l framework. The Ramsar 

Convention, 1971, had neither fin ancia l nor in s titu tion a l 

framework fo r  over a decade and not surprisingly, i t  remained 

ineffective. These regimes are also -lacking in fin an c ia l and 

economic in cen tiv e s  to enhance conservation o f b io lo g ica l 

diversity.

But enforcement stands out as a major shortcoming of both global 

and regional regimes on conservation. Most instruments have no
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The African Convention on the Conservation of Nature and Natural 

Resources, 1968, is  a good illu s tra tion . But even conventions 

with elaborate enforcement procedures do not appear to have 

performed w ell. For example, although the convention on the 

conservation o f A n ta rc tic  iia rin e L iv in g  Resources, 1980, 

(CCAMLR) sets cut a commendable standard for the conservation of 

•marine liv ing resources in the Antarctic, fishing remained almost 

unregulated for many years on account that the commission 

established under the convention to oversee exploitation o f these 

resources fa iled to agree on how to implement requirements of the 

convention. I t  is  also an open secret that despite severe 

restrictions in CITES, ille g a l-  w i ld l i f e  trade is  widespread. 

Finally, although the Convention on the Conservation of European 

W ild life and Natural Habitats, 1979, prohibit deliberate damage 

to breeding and resting s ite s  of species in appendix I I  o f the 

convention, these sites are ccntinously degraded in many member 

countries. Ought one ask whether existing normative structures 

have fa ile d  in their ob jectives? Undoubtedly, a lo t remains 

undone in the realm of enforcement. International and national 

environmental groups should exert more pressure on state parties 

to uphold their commitments under e x is t in g  conservation  

instruments.

Finally, although the World Heritage Convention, 1972, deals with 

the protection o f the planets cultural and natural heritage, 

unlike other conventions which address sp ec ific  aspects of
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bicxiiversity and are for the most part regional, i t  does not 

broadly and in a systematic fashion promote conservation o f major 

ecosystem types and habitats. U ltim ately, therefore, though 

admittedly closest to enhancing conservation o f b io log ica l 

diversity, i t  is not designed for such purpose per se.

What emerges is that much as existing normative structures have 

attempted to enhance the conservation of species and genera and 

some ecosystems, and provide potentially e ffective  mechanisms in 

certain instances, they labour under numerous shortcomings anc 

are c o lle c t iv e ly  inadequate to conserve b io log ica l d iv e rs ity  

systematically and com prehensively on a p lanetary sca le .
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CHAPTER I I I

CONTROL OF POLLUTION AND OTHER INFLUENCES DELETERIOUS TO 

BIOLOGICAL DIVERSITY

That the integrity o f the biosphere plays a considerable role in 

the maintenance of environmental stab ility  and the enhancement of 

biological diversity need no belaboring. This is because regions 

o f environmental and climatic stab ility  are characterised by high 

diversity. It, therefore, follows that any comprehensive attempt 

to conserve components of the planets biological diversity should 

address measures to protect the biosphere from contamination and 

other in flu en ce d e tr im en ta l to  components o f  b io lo g ic a l  

diversity.

The large number o f conventions in the f ie ld  o f contamination 

o f the biosphere by p o llu ta n ts  and other in flu en ces  is  

illu stra tive  o f the fact that the international community 

recognizes the central ro le  that the biosphere plays in its  

survival on the planet.

This chapter examines the principal lega l s tra teg ies in the 

attempts to  reduce, control and prevent contamination o f the 

biosphere by pollution and other influences harmful to components 

o f biological diversity.

The chapter is divided into four parts. The fir s t  part considers
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the legal regime relating to the prevention and control o f marine 

pollution. The second part analyses attempts to protect the 

stratospheric ozone layer. The th ird part examines measures to 

control a ir  pollution while the last part is  a summary o f the 

chapter.

The international community now realizes that contamination of 

the marine environment and the atmosphere, depletion of the ozone 

layer and global warming could have serious and negative effects 

on humankind and components of biological diversity. To reduce 

the magnitude of the e ffe c ts , the international community has 

developed rules and princip les to reduce, control and prevent 

contamination of the biosphere.^- The operative p rin c ip les  are 

for the most part articulated in global and regional instruments.

The Marine Environment

Nature has endowed the marine environment with enormous riches.^ 

No doubt, the marine environment is  the home o f a large 

proportion o f the planets components o f-b io lo g ica l d ivers ity . 

Humanity has been attracted to th is environment since time 

lmnemorial. For many years now humankind has used the marine 

environment as a source o f food, adventure, communication and 

recreation. The discovery o f minerals in oceans further widens 

the spectrom of uses in to which humanity can put the marine 

environmentl
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Although mankind has used the marine environment for many years, 

some uses are incompatible not only with other uses but also with 

the complex interdependence between liv in g  organisms and the 

marine environment. Some uses a f fe c t  th is  environment 

detrimentally. The use o f ocean's fo r transportation purposes, 

for example, has proven unhealthy side e ffe c ts , the Torrey. 

Canyon  ̂ disaster is  a case in point. The o i l  s p i l l  from th is 

accident posed enormous health hazard to living resources of the 

sea, human health and coastal amenities. Waste disposal on the 

other hand could have adverse effects on the environment and has 

often rendered some areas desolete. Finally, mineral extraction 

sometimes render parts o f th is  ecosystem unsuitable fo r  marine 

l i f e .

The m ultiple uses into which mankind has put the marine 

environment has given r is e  to the acute problem o f marine 

pollution. Legal control o f marine po llu tion  has been found 

necessary because issuing the simple f ia t  "thou shalt not 

pollute" would only freeze development and exploitaiton thereby 

s t iff lin g  management and use o f the marine environment. Since 

unbridled application of science and technology could also affect 

the marine environment adversely, lega l controls should be 

designed in such a way that they fa c i l i t a t e  wise husbanding o f 

the enormous potentiality o f the oceans.
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Marine Pollution

The f i r s t  e x p lic it  d e fin it ion  o f the term marine po llu tion  was 

given by GESAMP4 and has been adopted in many conventions. 

According to GESAMP, marine pollution means "the introduction by 

man d ire c t ly  or in d irec tly  o f substances or energy in to  the 

marine environment (including estuaries) resu lting in such 

deleterious effects as harm to living resources, hazard to human 

health hindrance to  marine a c t i v i t i e s  including fish ing, 

impairment o f quality- for use of sea water and reduction of 

amenities." .
. "7

The second and wiccly accepted definition is  found in A rtic le -I, 

paragraph 4 o f the United Nations convention on tne law or the 

sea, 1982. This de fin ition  is  an improvement to the GESAMP one 

and has also been used in other instruments. The basic 

elements of both definitions are (a) human interference with the 

marine environment and (b) the unaesirable consequences o f that 

interference.

Marine po llu tion  involves a variety  o f contaminants, principal 

among them are, halogenated hydro-carbons, organic chemicals, 

inorganic substances, ra d io -a c t iv e  substances and thermal 

pollution. These pollutants enter the marine environment through 

various ways.

The marine po llu tion  problem is  complex and a variety  o f lega l
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measures are necessary, that is  to say, global, regional and 

national. The problem is complicated by the fact that i t  results 

from a va r ie ty  of sources which have d iffe ren t categories o f 

pollutants with varied degrees of injurious e ffects .^  Although 

some marine pollution problems are lo ca l, many have global 

implications and this gives the entire problem an international 

tag. It  affects the health of oceans in a l l  parts of the planet, 

i t  also affects a ll countries and a ll contribute some aspect of 

the problem. In a nutshell, the marine pollu tion  problem is a 

complex phenomenon with in terlocking economic, technological, 

po litica l and legal aspects. No single solution or remedy can be 

, expected. This part examines how the ex isting  in ternational 

legal regime has attempted to control and regulate marine 

pollution resulting from sea-based activ ities, dumping and land- 

based sources. ^

3:1 Legal Control of Marine Pollution

Legal protection of the marine environment' from pollution has for 

the most part been rea lized  by treaty. However, some general 

principles o f international law have evolved through state 

practice or judicial articulations. The international court of 

justice decision in the corfu  channel  ̂ case and the a rb itra l 

decision in  the celebrated T ra il Smelter8 are i l lu s tr a t iv e  o f 

this argument.
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General Principles o f International Law

Under customary international law, the freedom of a ll states to 

enjoy anything freely available to a ll humankind is vis ited  by a 

duty not to impair equal freedoms o f other states.

Judicial decis ions have played a s ig n if ic a n t  r o le  in  the 

evolution o f international lega l p rinc ip les applicable in the 

realm of marine environment protection. I t  is  a tr ite  principle 

o f  international law that states are under an obligation not to
Q

pollute other states or cause transfron tier po llu tion . -The 

basis of this norm, i t  would appear, is the maxim "sic utere tuo 

ut alienum non laedas," or use your own property so as not to 

injure that of another, which is  recognized as a general 

principle o f law. This obligation has been affirmed by land-mark 

decisions o f international courts and tribunals.

In the Corful Channel case the International Court o f Justice 

confirmed that i t  is  a general and w ell recognized p rin c ip le  of 

international law, namely, "...every sta te 's  ob ligation  not to 

allow knowingly its territory  to be used contrary to the rights 

o f other sta tes."1° This decision is  not infrequently c ited  to 

justify  the existence of a general principle o f international law 

that proh ib its the use o f one's te r r ito ry  to  cause harm to the 

territory o f another sta te . But e a r lie r , the tribunal in the 

Trail Smelter Arbitration was unequivocal that "under principles

of international law... no state has the r igh t to use or permit
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the use o f it s  te rr ito ry  in such a manner as to cause in jury by 

funes in or to the te r r ito ry  o f another or the properties or 

persons therein when the case is of serious consequences and the 

injury is  established by clear and convincing evidence.m11 

Although this proposition was enunciated in a case dealing with 

fumes, i t  is equally applicable in the realm o f marine pollution.

I t  is  important to note that had the tribunal in T ra il Smelter 

not referred  to the nature o f the injury- or evidence, the 

decision would have imported into the international arena a 

regime where states would be required to re fra in  from a ll  

activ ities  causing any magnitude of injuries instantly or over a 

period o f time. By alluding to the character and nature, of 

injury and evidence, the tribunal limited the prima facie u tility  

o f the decision in any context where the goal is to  prevent a l l  

environmental in juries. By suggesting that the case must be of 

serious consequence, the decision leaves the matter hanging as 

to how serious the injury must be before, action is  deemed necessary. 

In addition, by suggesting that the injury must be established by 

clear and convincing evidence, the decision deepens the quagmire 

o f burden o f proof in environmental cases where harm is  in 

certain circumstances irreversable. However, i t  may be submitted 

that generally, an act becomes internationally wrongful when i t  

produces substantial injury.

/
The obligation .to prevent transfrontier pollution was indirectly' 

referred to  in the Corful Channel Case. In the Nuclear Test
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Case12 however, the dissenting opinion o f judge de Castro 

confinrea the status of the obligation to prevent transfrontier 

damage as an operative principle of international law.

Principle 21 of the Stockholm Declaration, 1972, embodies this 

obligation.12

State obligation to prevent transfron tier pollution is  also.a 

logical derivation. from the maxim "sic utere tuo. Its appearance 

in trea ties  does not a lte r  the fact that i t  is  a princ ip le  

established by general international law. However, when a l l  is  

said and done international legal norms on marine pollution are 

' almost in their entirety contained in treaties of which there are 

now a considerable number. To strengthen the legal regime on the 

protection o f the marine environment from contamination, the 

international community has concluded both regional and global 

conventions.

Treaty Law

This part examines how the 'international community has attempted 

to protect the marine environment and i t s  components o f 

biological diversity through international agreements.

3:1 Sea-based Pollution

The era o f anti-pollution conventions was prompted by increase in



the use and carriage o f o i l  by water which led to increased

. • i • 14pollution c f ocean waters by o i l .  Despite e a r lie r  attempts,

15the f i r s t  convention on marine pollu tion  was adopted in  1954 

and came into force in 1958. The objective of the convention was

to deal with the discharge o f o i l  and o i ly  mixtures by ships.-«
Oil discharge was prohibited within 50 miles o f lan d .^  The 

convention was amended in  1962 to  t igh ten  o i l  d ischarge 

requirenents fu r t h e r .T h e s e  requirments remained la rge ly  

ineffective partly on account o f d i f f ic u lt ie s  in detecting 

violations. Further amendment in 1968 removed the zonal concept 

and prohibited o i l  discharge in p rin c ip le . This led  to a
. . ’ . 1 Qreduction in deliberate discharge o i l .  The fundamental 

shortcoming of the 1954 convention was that i t  dealt with marine 

pollution from o il only.

on
Although the Geneva Convention on the High Seas, 1958, did not 

address marine pollution generally, i t  affirm ed the duty o f 

states to control particular types of marine pollution, namely, 

o i l  and radio active waste. The inherent weakness in the 

provisions was that they did not set any standards and in absence 

of applicable standards, i t  was d i f f ic u l t  to ascertain whether 

standards were being maintained. In addition, i t  did not address 

marine pollution from toxic waste.

Further articu la tion s o f international le g a l norms to regu late 

sea-based pollu tion  are to  be found in the Convention on the 

L iab ility  o f Operators o f Nuclear Ships, 1962,^ and the Treaty
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Banning Nuclear Weapon Tests, 1963. J The former convention 

inposes s t r ic t  l ia b i l i t y  with a high c e ilin g  for nuclear waste 

dunping. But i t  operates a fte r  the fact and has no application 

where violations go undetected. The latter convention prohibits 

nuclear weapon test explosions under water or in the high seas.2̂  

Although i t  takes the commendable preventative approach, many
e

countries with nuclear capacity were not members and t  her fere net 

bound by its  provisions. Secondly, some parties have conducted 

nuclear tests in the high seas clandestinely.25 I t  is submitted 

that the danger of marine pollu tion  from nuclear waste s t i l l  

looms.

The Inter-governmental Maritime Consultative Organization (IMCO) 

(now International Maritime Organization (IMO) was established in 

1948 to promote marine sa fe ty  and navigation to  prevent and 

reduce marine pollution by o i l .26 «

Although accidental po llu tion  is  not the main source o f marine 

pollution, the Torrey Canyon and the Amoco Cadiz d isasters 

demonstrated the disastrous consequences o f pollution caused by 

accidents. The Torrey Canyon disaster inspired two global 

instruments. The In te rn a tio n a l Convention R e la tin g  to 

Intervention on the High Seas in  Cases o f O il P o llu t io n  

Casualties, 19692̂  (IMCOS "Public Law"-Convention) dealt with the 

measures a coastal state could take i f  threatened by a danger 

from a vessel beyond t e r r i t o r ia l  sea.2® But the convention 

applied only to measures o f intervention against casualties
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causing or threatening marine pollution by o i l .  Secondly, 

although i t  recognizes both necessity end proportionality, i t  

does not address preventive measures. This is a serious emission 

because an ounce of deterrence is not only better that a pound of 

sp ilt o i l ,  but i t  is  imperative on account o f the impotence of 

after-the-fact reh ab ilita tive  measures. The 1973 protocol to 

the convention extended coastal state powers of intervention to

casualties causing or threatening pollution by substances other
>

than o i l .

Despite its  shortcomings, the 1969 convention appears to blaze a
\

new and hopeful t r a i l  in the development o f tru ly  e ffe c t iv e  

measures at the international le v e l to combat o i l  pollution 

damage.

The Torrey Canyon tragedy a] sc demonstrated the need for a new 

international concept of lia b ility  for o il pollution damage. As 

a d irect reaction, the int: m ational community concluded a 

convention,, the International Contention on C ivil L iab ility  for 

Oil pollution Damage, 1969^J (IMCOS "Private Law1' convention). 

Subject to three exceptions only, damage caused on the territory 

of a contracting party by o i l  imposes s tr ic t  l i a b i l i t y  on the 

ship owner.^ The upper lim it  stood at 210 m illion  French 

Francs. This convention is  supplemented by the International 

convention on the Establishment o f an International Fund for
* . -  ”3 Ocompensation fo r  o i l  p o llu t io n  Damage, 1971. The fund 

supplements compensation available under the c i v i l  l ia b i l i t y
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convention, 1969 and compensates an impressive array o f costs.^

Although these conventions have worked r e la t iv e ly  w ell in 

compensating o i l  pollution damage,^ they b as ica lly  address 

post-spill issues whereas more e f f o r t s  should have been 

marshalled to enhance preventive measures.

The foregoing survey shows that the legal regime articulated by 

these treaties did not cover the whole complexity of the problem. 

Although the Geneva Convention on the High Seas, 1958, the 

Convention on the L iab ility  of Operators of Nuclear Ships, 1962, 

the Nuclear Test Ban Treaty, 1963, and the Convention Relating to 

C ivil L ia b ility  in the F ield  o f maritime carriage o f Nuclear 

Material, "'971, address radio active waste as a source o f ship- 

borne marine pollution, these are not the sole pollutants of the 

ligh seas.

Significant attempt to  articu late ru les to regu late marine 

pollution from sea-borne a c t i v i t i e s  were made by the 

International Convention for the Prevention o f Pollu tion  from 

Ships, 1973 (MARPOL).35 The convention was designed to  remedy 

the d e f ic ie n c ie s  o f the 19 54 convention. The convention 

addresses a ll aspects o f marine pollution other than dumping. I t  

has fiv e  annexesand re-introduced the zonal concept, that is 

to say, areas within which o i l  discharge is prohibited. Under 

the convention, contracting parties and vessels ha/e more 

obligations to prevent o i l  and other contaminants from entering
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With regard to regional instruments, other than the Convention on 

the Protection o f the Marine Environment o f the B a ltic  Sea, 

1974,37 which contains detailed regulations on o i l  and other 

pollutants, most regional conventions address the problem o f 

marine pollution from ships in very general terms.

3 :2  Dunping

Much o f the world's waste flows into the marine environment. 

Pollutants enter the marine environment through coastal run-off,

discharge, marine transportation a c t iv ity , sea-bed o i l  and

• • - 3 9mineral development, atmospheric fa ll  outs and ocean dumping.

Our principal concern here is  dumping. Although the amount o f

w i Y .e dumped into the marine environment is small compared to the

Lct.al volume o f contaminants reaching i t ,  dumping cont ributes

; ■- .jnificantly to the problem of marine pollution because much of

file waste entering the environment contain materials that affect

i t  and its  components o f biological diversity adversely.

Global attempts to regulate and control dumping of waste at sea 

begun in the early 1970s. There is now one global convention and 

a considerable number o f regional trea ties  and protocols on 

dumping. The Convention on the Prevention of Marine Pollution by 

Dumping o f Waste and Other Substances, 1972,^° (London 

Convention) was adopted in 1972 and came into force in 1975. The
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convention defines the term dumping as, "any deliberate disposal 

at sea of wastes or other matter from vessels, a irc ra ft, 

platforms cr other man-made structures at sea, or the deliberate 

disposal of vessels, a irc ra ft, platforms or other man-made 

structures at sea."4-1- For purposes o f regulating dumping, the 

convention creates three ca tegories  o f w aste.42 S p ec ific  

regulations relating to the dumping o f any substance depends on 

the category in which i t  has been placed.

The general principles in the preamble and introductory articles 

of the convention emphasize the obligation of contracting parties 

to prevent pollu tion  o f the marine environment by dumping. 

•Contracting parties are required to  designate appropriate 

authorities to issue permits ana maintain up-to-date records of 

a ll damping activ ities.4-̂ For enforcement purposes contracting 

parties are empowered to ac. n any vessels registered or loading 

waste in their territories r r under their* jurisdiction, believed 

to be engaged in dumping. 1 r addition, the convention provides 

for the holding of periodic meetings to allow  review  of its  

implementation, or making any necessary amendments. In 1978, for 

example, the convention was amended to  make provision for the 

compulsory settlement of disputes.

One fundamental shortcoming of the London Convention is that i t  

is s ile n t  with regard to private enforcement. I t  includes no 

waiver o f sovereign immunity that would permit individuals o f a 

country a lleged ly  v io la tin g  the convention to  sue fo r redress.
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Secondly, i t  is  not seif-executing, wn^ch means, i t  reauires 

implementation by domestic procedures and institutions. Finall . 

the convention grants too many exceptions to  the t o ta l  

prohibition of dumping.

However, the London Convention has numerous strong points. 

F irstly, it  recognizes that the marine environment can assimilate 

waste and therefore does not prohibit dumping in i t s  en tirety, 

Incontrovertibly, oceans can and do assim ilate large quantities 

of non-tnxic and read ily  biodegradable m aterial. However, 

damping of highly radio-active wastes, chemicals and biological 

warfare agents, concentrated heavy metals and synthetic chemicals 

is outrightly prohibited.

Secondly, although the convention does not a llo w  p r iva te  

enforcement, i t  represents an im portant mechanism fo r  

international regulation of rrm nne pollution on account that i t  

sets a common standard for na : i^nal behaviour. I t  is submitted 

that its  adoption represented a positive step towards universal 

control o f marine pollution . I t  demonstrates an unprecedented 

willingness on the part of the international community to control 

dumping in oceans.^

Finally, the convention acknowledges the need fo r national 

f le x ib il ity  and discretion in implementing its  mandate. I t  

establishes no r ig id  standards and im p lic it ly  recognizes that 

policy considerations should be allowed to influence national
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convention achieve broad international support. This is  a sure 

way o f enhancing its overall effectiveness.

What emerges is  that a more vigorous ocean dumping regulatory 

instrument could not have been possible in view o f the many 

variables to  be considered. To a large extent, the regime 

reflects a compromise o f the many interests involved.

3:3 Regional Attempts

A plethora of regional instruments address the problem of marine 

pollution from dumping. Among these, only the B altic  Sea 

Convention adepts a very strict approach to dumping. Conventions 

adopted under the auspices o f UhEPs Regional Seas Programme 

simply c a ll  upon contracting parties to take "appropriate 

measures" to prevent and reduce marine pollution by dumping.^

In addition to the regional instruments, protocols have also been 

concluded. The Barcelona P ro toco l fo r  the Preven tion  o f 

Pollution of the Mediterrenean Sea by Dumping from Ships and 

Aircraft, 1976, is  a good illu s tra tio n . The protocol was 

concluded under the Convention fo r  the P ro tec tio n  o f the 

Mediterranean Sea Against Pollution, 1976, and came into force on 

12th February 1978. I t  prohibits the dumping of organohalogen 

and organosilicon compounds, mercury, cadmium and th e ir  

compounds, crude o i l  and hydrocarbons, high, medium and low-
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chemical and b io log ica l warfare m aterials.43 Save for a few 

additions, the p ro toco l is  a almost a carbon copy o f he 

Convention on the Prevention of Marine Pollution by Dumping o f 

Wastes and Other matter adopted in London in 1972.

The Protocol for the Prevention Pollution of the South Pacific 

Region by Dumping, adopted at Noumea in 1986, adopts an approach 

not dissimilar to the Barcelona Protocol- This protocol is yet 

to enter into force. Unlike the Barcelona Protocol, the Noumea 

Protocol prohibits dumping of organophosphorous compounds.4̂  Ir 

addition, i t  contains e labora te p rov is ion s  r e la t in g  to  

institutional arrangements.43 Like the Barcelona Protocol, i t  

has three annexes and subjects the dumping of any substances into 

the sea to a permit system.4^

It  is  contended that, a lthoijn  these protocols do not make any 

radical departures from the V.ndon Dumping Convention, 1972, i t  

is an important indication :'--at the international community is 

s t i l l  determined to reduce and control marine pollu tion  from 

dumping.

But despite the p ro life ra tion  o f conventions and protocols on 

dumping, the marine environment remains one of the most promising 

dumping grounds. We think that because of the inherent and 

functional weakness of the permit system, marine pollution from 

dumping is  lik e ly  to persist. However, hope l ie s  in  the fact
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amount o f waste dumped into oceans appreciably. The ex isting 

legal framework is  not adequately equiped to accomplish th is 

objective effectively .

3:4 Land-based sources of Marine Pollution

Discharges of wastes from land are by fa r the most s ign ifican t 

sources of marine pollution. This is  because they d irec tly  

affect over 90% of marine fishery resources and other species and 

genera. Although land-based sources remain the most important 

source o f marine pollution, it  is  the source in respect of which 

the least international control e ffo rt has been made. There is 

no global convention on this source of marine pollution.

Land-based sources of marine pollution are largely in v is itla  Qrfld 

raise complex p o l i t i c a l  and economic issues. At the 

international level, po litica l problems are acute in st; :es with 

economic problems. Marine pollution from land-based sources is 

complicated because i t  emanates from a v a r ie ty  o f human 

activ ities  which are not a ll easy to control."^ In addition, i t  

is the most "national" source of marine pollution.

International concern with land-bf ?ed marine pollu tion  is o f 

recent origin. Many global forums 1 >ve discussed the issue since 

th early seventies. Principle 7 of the Stockholm Declaration, 

1972, epitomizes international community's concern for the marine
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C her than the United Nations Convention on the Law o f the Sea, 

1982, which is  not yet in force, international le ga l norms- 

relating to land-based marine pollution are in th e ir  en tirety  

contained in regional conventions and protocols. The issue was 

fir s t  addressed in detail in the Convention for the Prevention of 

Pollution from land-based sources, 1974, (Paris convention). The 

geographical coverage o f this convention is res tr ic ted  to the 

North East Altantic and the North Sea. I t  deals with the various 

forms of land-based sources of marine pollution save atmospheric 

discharges and p re c ip ita t io n  d ir e c t ly  in to  the sea. For 

regulation purposes, substances are grouped in to  four 

categories. Over and above the competent national authorities 

charged with the responsib ility  of enforcing the regime, the 

convention es tab lish es  a commission which overseas i t s  

implementation. 5 5

The strategy of adopting framework conventions including :eneral 

principles as well as provisions common to different sources of 

marine pollution and other specific issues is the basic format of 

instruments negotiated under the auspices of UNEPs Regional Seas 

Programme. This programme has so far resulted in not less than 

eight conventions. Apart from the Barcelona and the Lima 

convention, six of UNEPs convention*: do not specifica lly  address 

land-based sources of marine pollu tion . Two o f the remaining 

instruments are not yet in fo rce.56 The wording in the six



conventions is very general. Contracting parties are required to 

take a l l  "appropriate measures" to prevent, reduce and control, 

abate and combat marine pollution. Only two instruments reier to
cn

air-borne pollution as a source of land-based marine pollution. 

However, four conventions contain separate articles on "pollution 

from or through the atmosphere."^

Relevant artic les  of the six conventions contain provisions 

relating to,

a) a general obligation to take appropriate measures 

against land-based sources of marine pollution,

b) identification of the applicable area and

c) an indication o f the types of discharge covered.

The Baltic Sea Convention, 1974, which is not part o f the UNEP 

Regional Seas Programme adopts an approach not dissimilar to the 

Paris convention. I t  addresses a l l  types of marine pollu tion , 

but instead of imposing < general ob ligation  on parties, i t  

contains detailed provisicns re ia tin g  to each type. I t  treats 

air-borne pollution as part of land-based sources o f marine 

pollution.

Both the Barcelona and Lima Conventions have protocols dedicated 

to land-based marine p o l lu t io n .^  Both p ro to co ls  o b lig e  

contracting parties to adopt appropriate measures to  prevent, 

control, abate and combat marine pollution  from land-based 

s o u r c e s .T h e  Barcelona Protocol entered into force in 1983 and



the Quito Protocol in 1986. With regard to th eir scope, the 

Barcelona protocol is much broader in that i t  covers discharges 

from fixed  man-made offshore structures.0  ̂ However, boon 

conventions consider pollution from the atmosphere as part o f 

land-based marine pollution.

Finally, althcgh the Paris convention was the f i r s t  to  address 

the problem of land-based sources of marine pollution in detail, 

i t  was not until 1986 that atmospheric pollution was included as 

a source of land-based marine pollution.

From the foregoing review, i t  is  c lear that ex is tin g  norms 

relating to land-based sources of marine pollution do not address 

the problem system atically and comprehensively. In some 

instances, the obligations imposed on contracting parties are too 

general. However, in May 1S91, the Governing Council o f UNEP 

recommended the preparation a.id adoption o f a global convention 

on the control of Marine Pollit ion from Land-based sources.

3:5 Enforcement

One major problem facing marine pollution prevention and control 

regimes generally is  enforcement. Indisputably, a state 's 

competence to le g is la te  against marine pollution is  d iffe ren t 

from its  competence to enforce such legislation. The ab ility  and 

commitment to enforce international standards is c r it ica l because 

i t  ultimately rests on individual contracting states.
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a fla g , coastal or port state. Under MARPOL, for example, a 

coastal state is empowered to take legal action against vessels 

violating the convention, or forward such evidence to  the fla g  

s t a t e . p o r t  authorities of port states are empowered to detain 

any vessel found to be a threat to the marine environment.^ 

Finally, contracting parties are required to inform flag  states 

of any violations of the convention when detected.

It  is  important to note that ex isting framework for the 

prescription and enforcement o f marine p o llu t io n  con tro l 

standards is less than satisfactory. In the f ir s t  instance, many 

flag states have been lax in enforcing provisions of instruments 

to which they are parties. This problem is compounded by the so 

called "flags o f convenience" or the "free  fla g  system." This 

system entails the granting by a state its  flag to for in-owned 

vessels. I t  is  an established princip le of in ternational law 

that every state has absolute discretion to  d e te : r.ne the 

conditions upon which i t  may grant foreign-owned vessels i t s  

flag. This practice is  common with developing countries, whicn 

grant foreign-owned vessels the r igh t to f ly  th e ir  flags fo r 

minimal economic benefits. Liberia, Panama and Costa Rica among 

others are active ly  involved in the practice. In 1981, fo r 

example, i t  wn estimated that ove 30% o f the worlds merchant 

tonnage operated under the free -fla  ' Liberia had the largest

fleet o f ships in the world. Ship owners in developed countries, 

particularly in the United States, exp lo it the g u l l ib i l i t y  o f
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governments in developing countries 'created by economic and 

po .itica l woes for purposes o f out w itting their business 

competitors. This, is fa c il ita te d  by the fact that they pay less 

in crew wages, tax benefits and by avoiding tougher health, 

safety and welfare standards imposed on ships reg istered  with 

their national flags. I t  would be extending log ic  too far to  

imagine that ship owners seeking lower operational costs would be 

prepared to comply with high safety and health standards set by 

the fla g  state.

Attempts to do away with the free fla g  system have so fa r  led to  

a blind a lley . At the June 1981, UNCTAD meeting, 49 votes were 

in favour while 18 votes against i t . ^  The tug o f war appear to 

be between some developed countries, notably the United States,on 

the one hand and a mixture of both developed and developing 

countries on the other. Whereas the former group lobby for its 

retention, the la tte r  would want to see the practice abo.b * 'ehed. 

The la tte r  group appear convinced that only a genuine link 

between tne vessel and the state would fa c i l i t a t e  exercise o f 

meaningful control over the vessel. During the Geneva Conference, 

1958, a spirited attempt to incorporate the "genuine link clause" 

into the High Sea Convention, 1958, fa iled  to m ateria lize . The 

link, i t  was argued would enable f l .  g states to enforce marine 

pollution control regulation more e ffectively ,

"In the absence o f that genuine link, the sta te would 

be unable to ascertain whether navigational regulations 

were being complied with or to enforce such regulations
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by enforcing penalties or taking other measures against 

persons responsible for the operation of the ship."^

These arguments did not convince states whose nationals were 

deeply involved in the practice that time was ripe to abandon it . 

I t  does appear that the tug of- war is  lik e ly  to pers is t fo r 

sometime, because,

"...the roots of the problem 11? not in the lega l 

sphere, but in the complex economic structure o f the 

international shipping industry.

The United Nations Convention on the Law of the Sea, 1982, did 

not address this problem.

Failure by flag  states to  enforce marine pollution control and 

prevention regulations spells disatrous consequences because 

these are the only states w ii zi can take action against vessels 

polluting the marine environ aent beyond t e r r ito r ia l  seas where 

most pollution from vessels occur.

In 1986, at Geneva, under the auspices o f IMO, the Convention on 

condition for the Registration o f Ships was signed. I t  aims at 

strengthening the link between the state and the ships flying its  

flag. I t  inter a lia  requires the f la g  state to enforce it s  

legislation on international rules for safety and protection o f 

the environment.

way o f conclusion, i t  is  submitted that whereas there are many
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sources and contaminants of the marine environment, the problem 

is a unitary one and i t s  fundamental elements should be dealt 

with as such. Thus, while particular conventions may be retained 

for sp ec ific  types o f marine pollu tion , general provisions 

whether in a separate instrument or in  a general convention on 

the regime o f the sea should establish as a minimum the clear 

duty o f contracting p a r t ie s  not to  p o llu te  th e marine 

environment. Tn additon, the regime should provide for the 

promulgation of sea water quality standards. Control and 

regulation o f marine pollution  should be perceived as a global 

regional, sub-regicnal and national challenge.

'Finally, p o llu tion  preven tion  and regu la to ry  mechanisms 

instituted should, i f  they ax e to b 1 rea lly  e f fe c t iv e  and 

sufficiently comprehensive, be devised with the active  co

operation of a ll interested ^:ates.

3:6 Implications of the Ur. 1 ed Nations Convention on

the law of the Sea, 1902

An attempt to codify law of the sea has been made in the 1S82 Law 

o f the Sea Convention. Although the convention is not yet in 

force, i t  is  necessary to  appraise i t s  provisions re la tin g  to 

the prevention, control and reduction o f marine pollution.

The convention contains detailed provisions on the use o f the 

marine environment g en e ra lly .72 Part X II deals w ith  the
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therefore the focus of th is  section. In addition to addressing 

axi the principal sources o f marine pollu tion , the convention 

requires contracting parties to protect and preserve the marine 

environment.73 The fu ll implications o f this obligation w ill be 

fe lt  when the convention finally  coires into force.

The convention is  undoubtedly a comprehensive package and goes 

along way towards establishing a legal order for the sea demanded 

by. the turmoil and conflicting claims characteristic o f the last

half-century. One writer describes i t  as "a constitution for the 

..74ocean.

Part XII of the convention seeks to establish in clear terms the 

principles adopted in the Stockholm Declaration, 1972,73 and 

reiteriated in many con ferences s in ce  then. A rti<  le  193 

stipulates that, "states have the sovereign righ t to  exp lo it 

their natural resources pursuant to their environmental policies 

and in accordance with th e ir  duty to protect and p rese :i e the 

marine environment."

The general obligation o f states to take a ll necessary measures 

to p ro tec t the marine environment is  q u a l i f ie d  by the 

sentence, "the best practicable me ms at their disposal and in 

accordance with their ca p a b ilit i s." Developing cou n tries  

successfully lobbied fo r  the inclusion o f the qu a lifica tion  

because they fe lc  that international standards to  conserve the
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environment would place disproportionately heavy burden on them. 

This qualification would now enable economic considerations to be 

taken in to account. However, by v irtu e  of the p rin c ip le  o f 

pacta sunt servanda a l l  con tractin g  p a r t ie s  w i l l  be fu l ly  

responsible for protecting the marine environment.

Secondly, the convention makes no reference to  the in s titu tion  

responsible for implementing part X II. This is  a fundamental 

omission in view of the character -of the regime under the 

convention. J I t  is imperative that international organizations 

are fu l ly  aware of the ro le  they are supposed to  play in 

implementing the convention.

Thirdly, although part XII deals with the various sources o f 

Marine Po ll, tion, that is  to say, pollu tion  from or through the 

atmosphere, pollution by dumping, ° pollution from vessels or 

through the atmosphere,^ pollution from in s ta lla tion s  and 

devices used in exploration and exploitation of natural resources 

of the sea-bed and sub-soils^ and from other installations, its  

principal focus is vessel-source pollution. I t  is  only with 

regard to vessel-source pollution that specific rights anc. duties 

are clearly spelt out.

Finally, the convention fa ils  to resolve the highly contentions 

issue o f  the " f la g s  o f  d isputable c o n ven ien ce ,"^  which 

incidentlally is central to the enforcement of marine environment 

protection regulations. The flag state was therefore retained as
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the basic standard setting  authority in international shipping. 

However, as observed elsewhere, a convention to r e c t i fy  the 

situation has already been concluded. Th&■ ■ j . 't I...Lrg-'-w ais

3:2 . Protection of the Atmosphere

In this section we shall examine the strategies instituted to 

protect the stratospheric ozone layer, reduction o f global 

warming and air pollution.

The Stratospheric Ozone .Layer

Scientific evidence has now established that constant emission of 

chloiofluoiocarbons into the atmosphere is  gradually dep L i ;ing 

the ozone layer. A d iffuse layer o f ozone in the upper 

atmosphere sh ie lds l i f e  on the planet from u l t r a - v io le t
oo

radiatic .. Ozone absorbs much of the u ltra -v io le t  radiation 

entering the atmosphere and in d irec tly  converts i t  in to heat 

which maintains the stratosphere.

Stratospheric Ozone Depletion

At least two theories propounded to explain depletion o f the 

stratospheric ozone la y e r  have now been s c i e n t i f i c a l l y  

disproved. Depletion o f ozor.e layer i t  has been established is
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the result of a chain cliemical reaction between the constituents

of ozone on the one hand and chlorine and bromine containing

gases in  the s tra to s p h e re  on the o t h e r . A l t h o u g h

chlorofluorocarbons were discovered as early  as 1 9 2 8 ^  and had

been in constant use in many fie lds ever since, i t  was not until

1974 that their culpable behaviour was documented.^7 When

released into the lower atmosphere, these stable substances

randomly d r ift  upwards and u ltim ately  reach the stratosphere.

Once they become exposed to high energy u ltra -v io le t  solar

radiation, they decompose releasing highly reactive  atomic

chlorine which combine with ozone molecules thereby destroying 
• r  qstratospheric ozone layer.00 Diminution of ozone layer allows 

penetration to the earths surface of u ltra-violet radiation which 

is harmful to species.

Global Wanning

Global warming is said to occur when high concentration of : arbon 

dioxide .and other trace gases in the atmosphere absorb and remit 

low-energy radiation emanating from the earths surface thereby 

warming the atmosphere.^ The phenomenon is  s im ilar to that 

which occurs in a greenhouse and has therefore been dubbed the 

"greenhouse e ffe c t ."

Industrial and agricu ltura l effluc its have exceedingly raised 

concentrations o f greenhouse gases in  the atmosphere la te ly , 

stepping up global warming. The most important contributors to
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global warming are water vapour, carbon dioxide, methane, nitrous 

oxide and chlorofluorocarbons, particu larly  CFC - 11 and 12. 

Because the concentration o f greenhouse gases has increased 

exponentially with time, estimates have i t  that the planets mean 

temperature is  lik e ly  to  increase by between 1.5° and 4.5°C by 

the year 2030.50 Though seemingly insignificant, an increase of 

1.5°C would be the greatest temperature change experienced in the 

recent past and would a ffect biological diversity detrimentally.

Since global climate and ecologica l balance is  maintained on a 

delicate balance, changes resulting from ozone depletion, global 

warming and air pollu tion  could have fa r reaching e ffe c ts  on 

humankind and components of biological diversity. The challenge 

facing the international community therefore is  to  derice 

effective mechanism to protect the biosphere from the vagaries of 

global warming, ozone depletion and air pollution.

3:2:1 International Legal Regime cn the Protection o f t v • 

r :one Layer

Protection o f the stratospheric ozone layer is  a f  ie ld  in which

there already has been some amount of law making activity. When

ozone depletion by chlorof luorocarbons was fir s t  confirmed in t ie

early 1970s, several countries L nned their use in certain 
. . . 01activ ities ." But this in it ia l  phase o f regulation led down a 

blind a lle y  on account that i t  re s tr ic ted  the use o f CFCs in 

certain areas only while their use in other ventures increased
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and thus depletion of ozone layer continued.

More shocking scientific revelations during the eighties changed 

the course o f events. I t  was evident that the stratospheric 

ozone layer was disappearing at an alarming rate and immediate 

action became a necessity. In the negotiation processes that 

followed, i t  emerged that only production cuts, s c ie n t if ic  

consensus on the causes and e ffe c ts  of ozone depletion, finance 

and resource transfer could form a workable basis o f a convention 

on ozone layer. Determined e ffo r ts  by UNEP culminated in the 

adoption o f the Vienna Convention for the Protection of the Ozone 

Layer, 1985. It  came into force in 1988.

The objective of the Vienna Convention is  i a protect human health 

and tne environment from the po ten tia lly  harmful e ffe c ts  

emanating from modifications of the ozone layer. ̂  Contracting 

parties are required to take appropriate measures in accordance 

with the convention and protcc )ls  to which they are p a r t ie s .^  

This obligation is not only general but vague.

Being a framework convention,^'" the Vienna Convention, 1985̂  does 

not provide for a machinery to translate its  provisions into 

practice.

"The Vienna Convention i t s e l f  contains no substantive 

requirements fo r  s p e c if ic  measures to p ro tec t 

stratospheric ozone. Instead, i t  embodies only a vague 

unenforceable exhortation to protect the stratospheric
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ozone through the implementation o f "appropriate
qc

measures.

Countries which had sought more from the Vienna Conference, ̂ 6 

1985, were proved righ t when subsquent s c ie n t if ic  evidence 

demonstrated the necessity for urgent and meaningful commitment 

to reductions in CPC emission. By the 1987 Montreal Conference, 

consensus of opinion was that CPC production had to be reduced to 

save stratospheric ozone had already emerged. A protocol to the 

Vienna Convention calling for a 50% reduction in the production 

and consumption of specified CFCs over an approximately 10-year 

period was adopted in September, 1987.^ The Montreal Protocol 

on Substances Which Deplete Ozone Layer, 1987, is  the epitome o f 

the realization by the international community that uncontrolled 

emissions o f CFCs could s ig n i f ic a n t ly  dep le te  and modify 

stratospheric ozone to the detriment o f human health end the 

environment." The protocol changes emphasis from at ir.osphere 

contamination control to contamination prevention.

The objective of the protocol is to protect stratospheric ozone 

by taking precautionary measures to  control emissions o f 

substances that deplete it . The agreement requires contracting 

parties to  re s tr ic t  the production and import o f e igh t primary 

ozone dep le t ng substances. 1 fre e z e s  production and 

consurrption of f iv e  CFCs at 1986 le e ls  by 1993, reduce them at 

80% o f the 1986 leve ls  by 1993 and to  50% o f these leve ls  by 

1998. Production and consumption o f three halons w i l l  be
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The protocol creates a special category for developing countries. 

Countries consuming less than 0.3 Kg per capita of substances in 

Annex A are permitted to delay implementation o f provisions 

obliging parties to reduce production and consumption o f these 

substances by ten years from the date the protocol comes into 

force.

But events took another turn after the Montreal Conference, 1987, 

when, s c ie n t if ic  data revealed the magnitude of the Antarctic 

ozone role. A hole was also observed in the ozone layer above the 

Arctic Circle. These revelations depicted the Montreal protocol 

as inadequate and in need of rev is ion .^2  ±s submitted that 

although the international community had caken a step forward at 

Montreal, i t  was at least t.w) steps behind in responding to the 

challenge at hand. I t  became clear that targets set in the 

Montreal protocol were not ambitious e n o u g h . T o  reduce CFC 

and halcn emission appreciably, higher targets and shorter 

deadlines were necessary.

In its  1987 form, the Montreal protocol had several weaknesses. 

F irstly, i t  le ft  out a number o f substances known to be actively 

involved in ozone d e p le t io n .th e reb y  delaying minimization and 

eradication of ozone depleting substances. Secondly, i t  fa iled  

to set out elaborate resource and technology transfer modalities 

to fa c ilita te  the switch-over from ozone depleting substances to
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ozone benign substances. This inadequacy had already prompted 

India and China to reg is ter  th e ir unwillingness to  join  the 

protocol.105 Refusal by India and China to join the protocol at 

the time demonstrated that the international community was not 

cohesive enough to regulate the matter comprehensively.

Because o f these inadequacies, planning for the adjustment and 

amendment to the protocol begun almost immediately. There was an 

urgent need to strengthen the iMontreal Protocol and make i t  more 

attractive to developing countries. Developed countries needed 

both co-cperation and participation o f developing countries. 3ut 

because the r e q u is ite  f in a n c ia l and technology tra n s fe r  

modalities were lacking, developing countries would experience 

serious problems had they attempted to  meet th e ir ob ligations 

under the protocol.

The entry into force o f the Montreal Protocol on January 1st, 

1989 was an a n t ic lim a t ic  a f f a i r  on account thd : the 

internat' onal community was again pondering how to  implement 

meaningf i l  cuts in the- production and consumption o f ozone 

depleting substances. In its  1987 format, large quantities of 

CPCs would have continued drifting Into the atmosphere during the 

21st century.

Convincing scientific revelations o*. the magnitude o f ozone layer 

depletion and increased publicization o f the challenge hastened 

the heart beat o f the international community which now viewed
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the Montreal Protocol as inadequate. By the opening of the 

London Conference of parties to the Montreal protocol, in June 

1990, there was a general consensus on the desire to  phase out 

entirely substances specified  by the protocol. Negotiations 

culminated in the adoption of various amendments to the Montreal 

Protocol, 1987, -1-00 The amendment added carbon tetrachloride and 

methyl chloroform to the protocol, and those substance are to be 

phased out by the year 2000 and 2005 r e s p e c t iv e ly .  Most 

important, i t  incorporated Articles on technology transfer-1-0 ̂  and 

established a m u lt ila te ra l fund*0  ̂ to  be supervised  by a 

committee of members drawn from both developing and developed 

countries. At the conclusion o f the London Conference, 

representatives from India and China intimated that they would 

advise their respective governments to  consider signing the 

protocol. The two governments have already indicated that they 

would be ratifying the protocol.

The basic regulatory structure of the Montreal Protocol, i!L7, is 

to requi 2 parties thereto to reduce production and consumption 

of CPCs .in Group I and three halons in Group I I  both in Annex A 

to tne protocol. The London Amendments to the protocol in 1990 

accelerated the tim e-table and deepened the cuts by requiring 

contracting parties to phase out production and consumption o f 

these substanc js by the year 2000. “̂ '

Several points may be noted in re la tion  to the lega l regime as 

amended. F irs tly , although the London adjustments, 1990,
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accelerated the tim e-table to phase out CFCs, other chemicals, 

namely, HCFCs, a fam ily o f CFC substitutes not covered by the 

protocol raises concern on account that they destroy high 

altitude o z o n e . T h e  amended p ro to co l puts no le g a l 

restrictions on their use. Secondly, even total cessation of CPC 

emission by the year 2000 w ill produce l i t t le  immediate effect. 

Depletion of the ozone layer high in the stratosphere continue 

almost unabated because CFCs and other* gases emitted in the past 

can survive in the atmosphere for many decades and are slowly 

drifting upwards towards the stratosphere. Thus, whereas CFC 

production and use on large scale Dasis is likely to cease by the 

year 2000, substantial depletion of stratospheric ozone is likely 

to persist well into the 22nd century.

Although the primary ob jective  o f the Montreal Protocol is  to 

protect the planets stratospl ei ic  ozone layer, its  implementation 

w ill inevitably slow down the rate of change in global climate by 

limiting the bu ild  up o f ra d io -a c t iv e  trace  gases on an 

international basis. This argument is  premised on s c ie n t if ic  

evidence, that since at the 1986 emission levels CFCs contributed 

about 25-30% of the annual commitment to warming from the build 

up o f the fu l l  ensemble o f trace gases cessation in production 

and use w ill  reduce global warming considerably.^^

The Montreal Protocol, 1987, has been hailed as among the 

vanguard of pollution prevention efforts in the recent years. 

Although i t  is  not a to ta l solution to either the problem of
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ozone depletion or global warming, i t  is  illustrative of the fact 

that with a clear s c ie n t if ic  consensus, the in ternational 

community can move r e la t iv e ly  qu ick ly  to  reduce r isk  o f 

environmental damage on a planetary scale. Secondly, i t  shows 

that such action can be taken before catastropbies occur, and 

finally, i t  demonstrates the poten tia l to develop fle x ib le  

provisions for lim itin g  emissions o f sp ec ific  atmospheric 

pollu tants.'^

Other than the Montreal Protocol, 1987, i t  is  submitted that 

although the lega l regime articu lated in the Nuclear Test Ean 

Treaty, 1963, was designed to control p ro life ra tion  o f nuclear 

weapons, i t  ind irectly  regulates atmospheric contamination by 

nuclear material. Most countries with nuclear capacity are now 

parties to the convention. ̂  ̂

3:3 A ir Pollution

At the regional level, the Convention on long-range Transboundary 

Air pollution, 197S, is the leading legal instrument in this 

fie ld . The convention was adopted in 1979 by about 34 countries 

within the framework o f United Nations Economic commission for 

Europe. I t  entered into force in 1983. The adoption of th is 

convention was precip itated by the problem o f long range acid 

disposition. The ob jective of the convention is  to prevent and 

reduce a ir  pollution to protect man and the environment.^^ 

Parties are obliged to reduce and prevent air pollution including
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objective, parties commit themselves to adopt p o lic ie s  and 

strategies to combat the discharge o f a ir po ll utftAibk120 T’ e 

convention has a permanent secretariat based in Geneva.

In develop ing concrete p o llu tion  reduction agreements to 

implement the convention, a "protocol system" has evolved. The 

Convention has three protocols which set sp ec ific  goals and 

outline resp on s ib ilit ies  fo r partic ipating countries. The 

protocols are, protocol long-term Financing o f the Co-operative 

Programme for Monitoring and Evaluation o f the Long-Range 

Transmission of Air Pollutants in Europe (EMEP), 1984 Protocol on 

the Reduction of Sulphur emissions or their Transboundary Fluxes 

by at least 30% and the Protocol concerning the control o f 

emissions of Nitrogen Oxides or their Tran.->boundary fluxes, 1988. 

Cunmulatively, the protocols establish  a permanent funding for 

the region-wide pollution monitoring programme known as the co

operative programme for monitoring and evaluation o f Long-Range 

transboundary a ir po llu tion  (LMEP), agree to reduce Sulphur 

emissions by 30% by 1993 from the 1980 levels and an agreement to 

freeze emissions of nitrous oxides at 1987 levels.

Alchough the convention does not set out sp ec ific  pollution 

reduction goals or emission lim its, i t  establishes the framework 

for negotiating and implementing proposals. Since 1983, when it  

carne in to force, the convention has helped achieve s ign ifican t 

reductions of a number of pollutants, encouraged the exchange of
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negotiation o f abatement stra teg ies. The protocol system 

underlines this flex ib ility .

But a number o f' factors have worked against reduction in the 

level o f po llu tan ts  emitted.-*-21 F ir s t ly ,  because the 

relationship between emission o f pollutants and damage in respect 

of acid disposition is  d ifficu lt to determine countries have used 

the argument to  ju s t ify  their refusal to reduce emissions. 

Britain and the United States were good examples.

Secondly, the protocols have shortcomings too. The protocol on 

the reduction of Sulphur emissions came into operation in 1985. 

The protocol aims at reducing Sulphur emissions by 30%. I t  is  

axiomatic that the f la t  rate strategy ignores the fact that 

countries contribute to  transboundary a ir po llu tion  unequally. 

Secondly, tne selection  o f 30% as a target appear to  have leen 

arbitrary.122 Though admittedly a step forward, i t  is  submitted 

that a 30% reduction may not have been the percentage nee d to 

combat transbour.dary a ir  pollution. However, the protocol ha$ 

enhanced reductions in emissions. As o f 1988, eleven parties hai 

already attained the 30% target. They plan to reduce their 

emissions by 50% by 1995. However, as "arbitrary as i t  may have 

seemed at firs t, the tangible 30% coal has since become a useful 

yardstick for the effectiveness of national a ir  pollution

measures. 123
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The Protocol concerning the control o f emissions o f nitrogen 

oxides or their transboundary fluxes, 1988, is  less favoured and 

many countries are reluctant to implement i t .  As o f may 1991, 

only 9 out of 24 had r a t if ie d  i t .  One problem faced by th is 

protocol is  that since most nitrogen oxide emissions come from 

mobile sources, for example automobiles and d iffe ren t exhaust 

standards apply, the strigent controls instituted by trie protocol 

are not complied with. I t  would appear that reduction of 

emissions is practically d ifficu lt.

Although in it ia lly  viewed as a toothless bulldog, the Convention 

on long-range "^ransboundary Air Pollution^ has contributed to the 

reduction o f a ir  pollutants s ign ifican tly .-^^  That pos itive  

steps have been fe lt  in less than seven years is commendable.

3:4 SUMMARY

This chapter set out to  exp lcr= the international lega l regime 

relating to the protection of t ie  biosphere from contamination by 

pollutants. I t  is  evident that the international community is  

deeply involved in the protection o f the biosphere and its  

constituent components of biological diversity.

With regard to  the marine environment, the international 

community has attacked the challenge from its  principal sources, 

namely, sea-based a c t iv it ie s , dumping and land-based. Both 

global and regional regimes have been concluded. Notable in this 

regard is the ambitious UNEPs Regional Seas Programme under the
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auspices of which many regional conventions to protect the marine 

environment and its components of biological diversity have been 

concluded. Although the regional approach is  l ik e ly  to  su ffer 

from inadequate financia l resources, i t  takes into account the 

peculiarity of contamination of the marine environment in 

different geographical areas of the globe. I t  is submitted that 

with the necessary co-operation, contamination o f the marine 

environment could be considerably reduced.

As at present, no global convention addresses the problem of 

marine pollution from land-based sources. An in ternational 

standard setring regime is necessary as a yard stick for regional 

attempts. UNKP has recognized its  desirability and the Governing 

Council has already recommended the adoption o f such Convention.

To fa c i l i ta te  the enforcement o f marine pollu tion  control and 

regulation by fla g  states, the Convention on condition!. Her the 

Registration o f ships, 1986 concluded under the auspice; o f che 

International Maritime Organizations (IMO) is  a comrv’ndable 

attemptt«t the problematic flags o f convenience, which have 

hitherto been a stumbling block to the enforcement o f marine 

pollution prevention and control regulations.

With regard tn the protection of t e stratospheric ozone layer, 

i t  has been demonstrated that a f ir  ^appear to be in place. It  

is hoped that the switch-over from ozone depleting substances to 

ozone friend ly  ones through transfer of technology from



developed to developing countries w ill be realized. However, the 

international community w i l l  s t i l l  have to  contend w ith 

considerable ozone depletion by reason of the thousands of tonnes 

of ozone depleting substances already in the atmosphere. Concern 

has a lso  been expressed on the s u i t a b i l i t y  o f  ce rta in  

substitutes, for example the HCFCs.

On
Other than the Convention Long-Range Transboundary A ir Pollution, 

1979, which is  a regional convention, no global instrument 

addresses the problem o f a ir pollution . I t  is  submitted that a 

global approach is necessary to establish sp ec ific  obligations 

designed to reverse a ir pollution on a planetary scale.

It  has also been demonstrated that although the atmospheric build 

up o f greenhouse gases continue unabated and despite growing 

realization o f the disastrous consequences i t  could have on 

components of b io lo g ica l d ivers ity , there has been no e ffe c t iv e  

response to the cnallenge posed by global warming.

On the v.hole, the chapter illu s tra te s  that although there has 

been considerable law making activity  in the realm o f protecting 

the biosphere and b io log ica l d ivers ity  from contamination and 

other deleterious influences, it: is  evident that ex isting 

strategies are in su ffic ien t and -require revamping. I t  is  

imperative that the internationc community co-operate to 

fa c ilita te  implementation o f ex isting regimes as w ell as in 

devising additional ones for greater efficiency.
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These estimates are based on current and on-going research 
on global warming.

The United States, Belgium Norway, and Sweden banned the use 
o f CRTs as aerosols propellants.

Paragraph 7 of the preable to the convention.

Article II

By a framework convention is. meant a document that aims not 
at substantive norms, but rather establishment o f the 
institutional framework that w ill result in such norms.

WRITH, DAVID A., LASHOF, DANIEL A: "Beyond the Montreal 
Protocol: Multilateral Agreements on Greenhouse Gases". 
(1990) 19 (6-7) Amb.io p.305 at 307.
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CHAPTER 'TV

4:0:0 TOWARDS A SYSTEMATIC /~<L> COMPREilENSIVE APPROACH

cftdpWee
In summary, chapter two reveal* that despite an impressive

A
panoply o f normative and in s t itu t io n a l s tru ctu res at the 

international level, the destruction o f ecosystems, habitats and 

the extinction  o f species continue almost unabated. Loss o f 

components o f b io lo g ic a l d iv e r s it y  has been u nrelen ting . 

Undeniably, the piece-meal and sectoral approach which for the 

most part characterises the evolution of legal norms in the fie ld  

of b iod ivers ity  conservation has fa i le d  to a rticu la te  general 

principles and ru les o f u n iversa l app lica tion . I t  seems 

imperative that existing mechanisms and strategies to  fac ilita te  

and promote concerted g loba l environm ental action  be 

f trengthened. In addition new mechanisms should be created to 

complement existing ones. Such mechanisms would a ffirm  the 

global character of the challenge and through appropriate 

funding, administrative and ether arrangements build upon and co

ordinate existing regimes, cover gaps in coverage and fac ilita te  

transfer o f resources to  develop ing countries to promote 

sustainable development. This is l ik e ly  to reduce pressure on 

ecosystems and habitats and enhance conservation o f b io log ica l 

diversity.

For many centuries now, mankind has lived seemingly confident of



the permanence and nurturing capacity of the biosphere. However, 

since the epoch making Stockholm Declaration o f 1972, i t  has 

become increasingly c lear that the biosphere is by no means an 

in fin ite asset tc be exploited senselessly, but rather, a fragile 

and fin ite  system in need of comprehensive protection and sound 

environmental management. The international community now 

recognises that it  stands face to face with the finitness of the 

biosphere. Since the continuing deterioration  o f the state of 

the environment and serious degradation o f i t 's  l i f e  support 

systems could irreparab ly  d isrupt e c o lo g ic a l balance and 

jeopardize l i f e  susta in ing q u a l i t ie s  o f the p lan et, the 

international community has no choice but to husband and manace 

biospheric resources sustainably to maintain its e lf  on Earth.

Although the United Nations Conference on che Human Environment, 

Stockholm 1972̂  ushered in ar era of globalism in environmental 

concern and provided the be st opportunity to pick up loose 

threads to develop an in te rr . tiona l programme to conserve the 

planets b io log ica l d ivers ity , and despite steady growth in 

environmental awareness, an international d e fin it iv e  legal 

approach is  yet to be articu lated. Hovjever, there is  a growing 

realization that global measures for the protection, preservation 

and improvement of the environment are not only essen tia l but 

indispensable. The international community is currently involved 

in negotiations on a g lobal convention on the conservation and 

u tilization biological diversity. ̂



The best ex isting statement o f global conservation ob jectives 

which would constitute the basis of an instrument on biological 

diversity is  the World Conservation S trategy , 1980. i t s  

objectives are:

( i )  to maintain essential ecologica l processes and l i f e  

support systems,

( i i )  to preserve genetic diversity and

( i i i )  to ennance sustainable use o f species and ecosystems.^

Despite i t s  general nature, i t  is  the basis upon which a 

meaningful conservation convention could be made. Such an 

instrument would aim at translating the general principles intc 

specific inplementable actions.

This chapter is  set to examine the nature and character of the 

proposed convention on biological diversity and what in our view 

i t  should contain. However, i t  is  imperative f i r s t  to examine 

the issue whether time is  r i :  i for a new convention on biological 

diversity.

4:1 A Case for a Global Convention on Biological Diversity.

I t  has*been observed that:

"There is need for a global convention to protect biological 

divarsity. The lack o f funds and p o lit ic a l w i l l ,  the rate 

o f ecosystem degradation ... knowledge is limited... species 

and ecosystems vanish because o f human a c t iv ity . Choices



must be made. What is needed is a global convention for the 

conservation of biological diversity that f i l l s  in the gaps 

and builds on the undoubted success o f conventions and 

programmes now in  force.'

Tolba is  of the same view. He w rites:

"In the s ilen t r itu a l o f extinction , we desparately need a 

global convention that f i l l s  the gaps and takes the global 

view of biological diversity conservation i f  we are to halt 

this biotic genocide"^

But why a new convention while over a dozen global and regional 

conventions address b io log ica l d ivers ity?  Is there something 

wrong with existing regimes? Several points may be noted in 

relation to existing regimes. In the f i r s t  instance, although 

the challenge posed by loss of biological diversity is  global and 

affects mankind as a whole, no instrument covers the conservation 

of a l l  kinds o f habitats or species on a global scale. We 

subscribe to the view that "Conservation cannot be met through 

unilateral action."^ Secondly, other things being equal, c :t rent 

rates 01 loss o f b iod ivers ity  are i l lu s tra t iv e  o f the fact that 

existing regimes have fa i le d  to  stem loss  o f b io lo g ic a l  

diversity. Thirdly, other than the Convention Concerning 

Protection of World Cultural and Natural Heritage, 1972, a l l  

other instruments address s p e c if ic  aspects o f b io lo g ic a l  

diversity. Although th is  approach nas i t s  advantages, in some 

cases i t  tends to  be too narrow. I t  does not address the in ter

sectoral connections and, therefore, fa ils  to present a wholistic



picture. But even the World .Heritage Convention, 1972, does not 

broadly promote conservation i f  major types o f ecosystems in a 

systematic manner. Fourthly, whereas certain geographical 

regions are rela tively  well covered by existing regimes, others 

are not and major gaps in geographical coverage remain. Finally, 

none of the existing conservation instruments address the effects 

of pollutants on habitats and species.^ The foregoing notes 

indicate that there has been neither .systematic nor comprehensive 

attempt to conserve the planets biological diversity.

ifost important, secretariats under ex isting arrangements are 

chronically short o f  funds and most regim es su ffe r  from 

inadequate in s titu tion a l framework. Some regimes provide for 

neither financial nor institutional arrangements. Financially, 

existing regimes are perpetually subjected to the vagaries o f 

state appropriation and charity. Since a sustainable financial 

regime and an e f fe c t iv e  and e f f ic ie n t  in s titu tion a l framework 

play a pivotal role in the implementation of conventions, their 

adequacy is imperative and cannot, therefore, be over-emphasized. 

Implementation o f conservation  conventions’has in the past 

suffered severe setbacks by reason o f inadequate financia l and 

institutional mechanisms. In addition, ex isting arrangements 

lack financial incentives to enhance conservation o f biological 

diversity. This does not augur w ell fo r attempts to conserve 

biodiversity.

A new convention would p u b lic iz e  the challenge posed by



biodiversity impoverishment, le g it im is e  the concept o f 

biodiversity conservation, promote awareness in conservation 

matters, commit contracting parties to adopt minimum conservation 

standards and ca ta ly se  both in te rn a tio n a l and national 

environmental organizations, groups and individuals to promote 

conservation of biological diversity.

In a nutshell, a new convention on b io log ica l d iv e rs ity  would 

plug the gaps in ex isting regimes, devise innovative financial 

.mechanisms, address a l l  aspects o f b io log ica l d iv e rs ity  and 

promote systematic and comprehensive conservation of the planet's 

biological diversity.

I t  must, however, be emphasized that devising a g loba lly  

acceptable and workable instrument on biological diversity posits 

si* enormous challenge. Several d i f f ic u lt  hurdles must be 

surmounted before an instrument worth the paper i t  is  written on 

: s concluded. L ittle , i t  appears, w ill  have been achieved i f  the 

instrument fa i ls  to provide for a sustainable financial regime. 

In addition, despite the urgency with which effective measures to 

halt impoverishment o f b io log ica l d ivers ity  are needed, a 

considerable length o f time w i l l  have to elapse before the 

convention finally comes into force. In the same vein, no single 

international co n ven tio n  can address a l l  b io d iv e r s ity  

conservation needs. In any event, conservation cannot wait for 

the convention. Above a ll, the fact that many conservation 

instruments have not performed well in the past works against the



thought o f a new convention. I t  h3s been argued that there are 

already enough conventions in this fie ld/  Some countries have 

gone a step further and registered their unwillingness to become 

parties to the proposed instrument. ̂  Although i t  had been 

suggested that existing regimes could be amended to enhance their 

u tility , there is  now a general consensus that th is is an 

unworthy course o f action  on account o f i t s  ted ious and 

cumbersome nature. ̂

From the foregoing, i t  is  evident that a convention on biological 

diversity is  necessary i f  the international community is to 

prevent a biological holocaust.

4:2 Current Trends

Global concern for the planet's biological diversity is  traceable 

t t h e  la te  1960s. The Man and Biosphere Conference, 1968, 

spearheaded global concern for environmental conservation. 

However, the rea l foundation was la id  in 1972 by the epoch 

setting Stockholm D ec lara tion , 1972. P r in c ip le  4 o f the 

Declaration is the epitome of global concern for b io log ica l 

d iversity .11 The decade of the 80s witnessed the emergence of a 

consensus among the international community that environmental 

concerns play a cen tre stage in the in te rn a tio n a l arena. 

Although the international community has striven to protect 

certain species and habitats since 1972, the global approach



envisaged by the Declaration is  yet to  be articu la ted  le t  alone 

to attained. However, the galvanizing e f fe c t  o f the Stockholm

Conference, 1972, w ill most likely  result in a global convention

• 1? on biological diversity before the turn of the century.

Steady growth in environmental awareness and increasing concern 

about the planets biological diversity prompted the floating of 

the famous and g loba lly  respected World Conservation Strategy, 

1980.^ This comprehensive and elaborate document outlines the 

fundamentals o f conservation  in general and b io d iv e r s ity  

conservation in particular. I t  is reputed to be foundation upon 

which the popular concept o f sustainable development was 

b u ilt .^

Increased concern for b io log ica l d ivers ity  culminated in the 

ita'rld Cnarter for Nature, 1982.^J I t  was solemnly proclaimed by 

cue United Nations General Assembly in 1982.^  Although it  

generally re-emphazises the principles outlined in the Stockholm 

.'eclaration, 1972, i t  is  unequivocal that "a ll forms o f l i f e  are 

unique.. ."-^7

The Montevideo Programme for the Development and Periodic Review 

of Environmental Law, 1982, is  a further illu s tra tio n  o f the 

attempt by the international community to place conservation in 

its  proper perspective.-^ Although i t  does not r e fe r  to 

biodiversity conservation  as f i e l d  fo r  development o f a 

convention or guidelines or principles, nevertheless provided the
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momentum for the creation of binding rules of international law 

in the f ie ld  o f the enviroment to which the present movement 

towards a convention on biological diversity owes its  origin.

By reason o f the exceed in g ly  exponen tia l ra te  at which 

biodiversity was being lost, the second half o f the 1980s 

witnessed greater efforts by the international community in its  

attempt at biodiversity conservation. In June, 1987, during its  

14th meeting, the United Nations Environment Programme Governing 

Council registered its  concern about the disappearance of flora l 

and faunal species and requested the Executive D irector in 

consultation with governments and within available resources to 

establish an ad-hoc Working Group o f experts to  investigate  in 

close collaboration wTith  the Ecosystem Conservation Group and 

other international organizations, the desirability and possible 

form o f an umbrella convention to rationalize a ctiv ities  in the 

fit-id and consider other areas l ik e ly  to fa] 1 under such 

• onvention."9

At the request of the Executive Director, a Small Working Group 

of Experts on Biological Diversity met in Nairobi in August, 1988 

to consider Governing Council Resolution 14/26. The experts made 

a finding of fact that there was a general consensus at tne 

international level that the planet's biological diversity should 

be conserved."^ After a detailed and in depth review o f existing 

regimes on biological diversity, the Working Group reported that, 

"a global convention would be a powerful ca ta lyst drawing



togetner the e ffo r ts  o f the various sectoral and regional 

conventions in this f ie lc t^

In i t s  report to the Executive D irector, the Working Group of 

Experts on Biological Diversity included not only the objectives 

of the would-be convention, but the principal mechanisms to 

fa c ilita te  their rea liza tion . However, on account o f the 

disappointing performance of existing conservation regimes, the 

Working Group cautioned that any new instrument should only be 

concluded i f  i t :

i )  had a sound basis in Science,

i i )  was comprehensive in scope, convering in-situ and ex- 

situ conservation measures, general protection of the 

biosphere and supplement other conventions,

i i i )  defined p ra c t ic a l o b lig a t io n s  and goa ls  leav in g  

contracting parties with respon s ib ility  to  implement 

them,

iv ) had the commitment by governments to  funding at 

rea listic levels,

v) had r e a lis t ic  provisions tc  fa c i l i t ,  e transfer of 

resources to developing countries whic rbour much of 

the p lanets b io lo g ic a l d iv e r s i fy  to  a llow  to 

implementation, and

v i)  was equiped to catalyse and co-ordinate e ffo r ts  of

governments and agencies under existing instruments in 

23the fie ld .



These issues are c r i t ic a l  to any g lobal regime on b io log ica l 

diversity. In order to enhance conservation o f the planets 

biological d ivers ity , i t  -is imperative that these issues be 

reconcilled in  the convention. This would promote i t s  

workability. On the w o rk a b ility  o f a new instrument on 

biological diversity, UNEP, Executive Director says:

"UNEP is not interested in crafting a paper tiger. Nor 

w ill UNEP agree to any international agreements that 

infringe upon the soverignty of nation-states.1,2̂

The idea o f a g lob a l instrument on b io lo g ic a l  d iv e r s ity  

crystallized in 1989. Governing Council Resolution 15/34 gave 

UNEP the mandate to negotiate an international legal instrument 

on the b io log ica l d ivers ity  o f the planet. The resolution was 

emphatic - that;

"The Governing Council, Having considered the report... on 

rationalization o f international conventions on b io log ica l 

diversity, recongnizing the need to conserve b io log ica l 

diversity on Earth... Authorises the Executive Director to 

convene ... an ad-hoc Working Group of Legal and Technical 

experts with a mandate to negotiate an int rnational legal 

instrument for the conservation o f b io log ica l d ivers ity  of 

the planet."2

The resolution directed the negotiators to adopt a socio-ec omic 

approach in th e ir  n ego tia tion s . I t  a lso c a lle d  upc :ne



governments o f developed countries to provide financia l and 

technical resources to f a c i l i t a t e  the fu l l  and e f f e c t iv e  

participation of the developing countries.

Resolution 15/34 con cre tized  the le g a l basis  o f a new 

international instrument on b io lo g ica l d ivers ity  and the broad 

elements to be covered by the convention.

Pursuant to the Governing Council resolution, an Ad-hoc Senior 

Advisory Panel of Experts on Biological Diversity met in Nairobi 

in September, 1989. The Secretariat considered the economic 

dimensions of biodiversity conservation as required by resolution 

15/34. I t  was unequivocal that "the conservation o f biological 

diversity is essentia], for environmentally sound and sustainable 

development." In addition, i t  addressee other elements crucial 

in the conservation o f biological d iversity . ^

The second session o f the ad-hoc Working Group on B iologica l
u;as held

Diversity in Geneva from 19-23 February, 1990. Their task 

was co advise further on the contents of the proposed instrument 

with particu lar emphasis on its  socio-economic context. The 

group requested the Executive Director to commission studies as a 

means o f responding to  spec ific  issues. The studies covered 

global conservation needs and costs, multilateral and bilateral 

financial support fo r  b iod ivers ity  conservation, access tc 

genetic resources and the relationship between in te llec tu a l 

property rights, genetic resources and biotechnology.2^



Results of the studies were presented to the Ad-hoc Working Group 

in i t s  third session. In its  report, the Working Group lis ted  

the elements for possible inclusion in the proposed convention.29 

A UNEP Consultant based in -Nairobi made an impressive attempt to 

consolidate a l l  o f the would-be elem ents o f th e proposed 

convention in April, 1990.29 I f  records of the' l a t e s t  session 

of the Ad-hoc V)orking (Jroup o f andTechnical A p e r ts  are 

anything to go by, there has been no radioed departures from the 

consultants catalogue of elements.2-*-.

The Ad-hoc Working Group o f Legal and Technical experts on 

biological d ivers ity  held it s  f i r s t  session in Nairobi in 

November, 1990. Deliberations culminated in a draft convention
• • “3 0on B io logica l d ivers ity . Whereas the general themes have 

already been agreed upon, the challenge facing the experts is how 

to incorporate the contentious issues, namely, technology 

cransfer, access to  b io lo g ic a l d iv e r s it y  and fin a n c ia l 

mechanisms.

The Ad-hoc Working Group o f lega l and technical experts on 

biological d ivers ity  held its  second session in Nairobi in 

February, 199).. The various elements o f the d ra ft convention 

were considered and outcame a revised dra ft convention on 

biological d ivers ity .22 The revised draft of the proposed 

instrument addresses the cr it ica l issue of additional funding to 

enhance b iod iversity  conservation in developing countries.2  ̂

Elements contained in the revised d ra ft were scheduled to be



deliberated upon during the th ird session of the ad-hoc Working 

Group of legal and technical experts on biological diversity in 

Madrid between 24th June and 3rd July, 1991. Worthy o f note, the 

negotiation process has been r e la t iv e ly  slow. The Chairman to 

the negotiating team attributes the delay to the inexperience of 

negotiators from developing countries. The disappointed Chairman 

laments that most sessions have been tu to ria l sessions for the 

delegates from developing countries.-^ What must be emphasized 

is the fact that the consensus being sought on the various issues 

is imperative because i t  constitutes the mainstay of the proposed 

instrument. Examining the nature and character of the proposed 

legal instrument i t  is  hoped w i l l  a ffo rd  us an opportunity to 

assess its  practical significance in biodiversity conservation.

4:3:0 The Proposed Legal Instrument on Biological Diversity

The ob jective o f the propose d convention should be to enhance 

conservation o f b io log ica l d ivers ity  and promote sustainable 

u tilization of i t s  components for the benefit o f present and 

future generations, through co -op ertion  and adoption o f 

appropriate p o l i c i e s .^  For purposes o f r e a l iz in g  th is  

objective, the convention should contain ob ligations to adopt 

both in -s itu  and ex-situ  conservation measures. I t  should 

encourage parties to conserve b iod ivers ity  within national 

frameworks for land use planning and species protection within 

and outside designated areas. Parties should be obliged to



fa c ilita te  access to  components o f b iod ivers ity , technology 

transfer, research and development. They should also be required 

to adopt effective measures to minimize threats to biodiversity 

through pollution of the biosphere, unsustainable exp lo itation , 

introduction o f undesirable alien and genetical ly  modified 

organisms, and other factors. I t  should address a l l  leve ls  o f 

biodiversity. ̂

4:3:1 General Obligations

The general ob ligations are the guiding princ ip les o f the 

contracting parties. They are general postulations o f what the 

parties have committed them selves to. In the proposed 

convention, con tra c tin g  p a rtie s  should be o b lig ed  both 

individually and c o lle c t iv e ly  to adopt appropriate strategies, 

programmes end p o l ic ie s  to  f a c i l i t a t e  consu lva ticn  and 

sustainable u tilization of biological diversity in a l l  stares and 

in areas beycrc national ju r is d ic t io n .S e c o n d ly ,  parties 

should be required to re fra in  from a c t iv it ie s  which threaten 

biological diversity within and beyond their jurisdiction. This 

is important to prevent transfrontier damage to biodiversity.

Contracting p a rtie s  should a lso be requ ired  to  in teg ra te  

conservation and sustainable use f  components o f b io log ica l 

diversity into their national development strategies.^ This is 

essential because a l l  countries have planning mechanisms which



inter a l ia  set p o lic y  p r io r i t i e s  and a llo ca te  resources.

Lamentab.1 y, very few countries have incorporated b iod ivers ity  

conservation into th e ir  national development strategies. Until 

this is  done, it- w ill remain low ranking as a national priority.

Parties should also be required to co-operate in the development 

of agreed measures, procedures, standards, tech n o log ies , 

fa c ilita te  technical assistance and adoption of protocols to 

implement the convention. Co-operation in this case is cr itica l 

^because whereas the South needs technology owned by the north, 

the North requires genetic material, the bulk of which is found 

in the Tropical and sub-tropical South. In addition, the south 

cannot fu l f i l l  its  international obligations e ffec tive ly  without 

technical assistance from the North.

For purposes of enhancing sustainable development, contracting 

parties should be required to adopt and implement economic ana 

legal p o lic ies  txiat fo s ter  maintenance and sustainable use of 

biological diversity. Such obligation is important in view of 

the fact that government policies have previously contributed to 

the impoverishment of biological diversity enormously.

In order .to fa c ilita te  the development of a conservation ethic, 

contracting parties should be unc >r an ob ligation  to promote 

public awareness on con serva ti n m atters through formal 

education, community education programmes, through the media and 

other available means. A ll and sundry should be made aware that



conservation o f b io lo g ic a l d iv e r s it y  is  c en tra l to the 

development of the national economy and in promoting agriculture 

and animal husbandry and hen 3 the communitys w e ll being. 

Knowledge as to why and how to conserve b io log ica l d ivers ity  is 

c r it ica l to the development of a conservation ethic. The target 

of the environmental awareness programmes should invariab ly be 

the entire citizenry. Awareness rising encourages participation 

and support for conservation activ ities .

Contracting parties should also be under an obligation to provide 

both financial and institutional support to existing in-situ and 

ex-situ conservation programmes within their jurisdiction. Such 

support would enhance their u t i l i t y  and, therefore, their 

contribution in global conservation efforts. Such obligation is 

essential because the proposed instrument should aim at 

0 implementing national e fforts to boost their efficacy.

tor purposes o f preventing further loss of b iod ivers ity  and 

Mitigating inevitable losses, contracting parties should be under 

a primary obligation to ensure that environmental impact 

assessment precede implementation o f programmes and projects 

like ly  to have adverse consequences on biological diversity.

Finally, a ll contracting parties should be under an obligation to 

encourage participation and support conservation and sustainable 

use of biological diversity by a ll sectors of the society. Such 

obligation would require parties to involve local communities in



conservation and sustainable use o f b iod ivers ity . This is  

important because the root causes o f the b io tic  c r is is  being 

witnessed today are embedded in the peoples way of l i f e .

The general obligations outlined above underline the fundamental 

and basic approaches to the attainment of the objectives of the 

proposed convention.

4:3:2 Approaches to  Conservation

The proposed convention should adopt a system atic and 

comprehensive approach to conservation. I t  should place equal 

emphasis on both ex-situ  and in -s itu  measures and adopt both 

short-term and long-term conservation measures. The revised 

draft o f the proposed convention on biological diversify adopts 

this unprecedented approach/*® This appears to be in ex p lic it  

acknowledgenent ^hat e x -s itu  conservation  measures p it y  a 

fundamental role in any comprehensive conservation recioe.

4:3:3 In-Situ Conservation 

#
In-situ conservation en ta ils  cons rving biological diversity in 

its  natural habitat. Beyond dc ’bt, habitat and ecosystem 

protection provide the most e f fe c t iv e , e f f ic ie n t  and promising 

mechanism for conserving b io log ica l d ivers ity  as opposed to



activ ities  designed to  p ro tec t in d iv id u a l spec ies . This 

mechanism has more advantages than disadvantages and is  the most 

prevalent. F irs tly , i t  is  more commensurate with a view o f 

nature as a habitat. I t  recognizes that a ll species exist not in 

isolation but in  fu nction ing and interconnected habitats. 

Secondly, saving habitats is  saving a co llec tion  o f both flo ra  

and fauna. This is because unknown and unidentified species are 

protected along with better known and rare species. F inally, 

this apprc-ch has reasonable chances- o f success.

The d iffe ren t forms o f in -s itu  conservation measures include, 

sc ien tific  reserves or str ic t nature reserves, national parks and 

game reserves. S tr ic t  nature reserves provide the greatest 

protection. In developing countries, i t  manifests it s e l f  almost 

invariably in the form of protected areas wherein minimal human 

activ ity  is  permitted i f  at a ll .  These large tracts  o f land are 

mostly public land. Although fo rest zones are also protected 

through this mechanism, most protected areas in developing 

countries are chosen by virtue o f their faunal characteristics.

From the above facts, i t  can be surmised that most protected 

areas in developing countries have bedn designated without much 

consideration being given to how the ecosystem contributes to 

global or regional conservation. What remains tow ering, 

however, is  the fact that the establishment o f a comprehensive 

system o f protected areas remain the most e f fe c t iv e  way of 

conserving much of the genetic capital within tropical habitats



and ecosystems. In the same vein, i t  is  important to note that 

although more habitats and ecosystems must be conserved i f  an 

appreciable proportion of the planets biological diversity is  to 

be retained, elaborate financial and management s tra teg ies  are 

also necessary.

I t  is  against this background that we intend to examine relevant 

provisions of the proposed legal instrument.

According to the d ra ft convention on b io lo g ica l d ivers ity , 

contracting parties U jcu ld  be under an ob ligation  to take a ll 

necessary measures to secure in-situ conservation o f biological 

diversity by carrying out periodic surveys, preparing inventories 

and m onitoring b io d iv e r s ity  fo r  purposes o f establishing 

biogeographic areas.'’  ̂ Secondly, parties would be required to 

maintain up-todate l is t s  o ' protected and other b iod ivers ity  

conservation areas, adopt co-ordinated management plans and 

strategies, rehabilitate species, habitats and ecosystems, adopt 

measures to prevent pollution and other forms of environmental 

degradation, regulate introduction o f alien and genetica lly  

modified organisms, encourage land use and management, practices 

compatible with maintenance o f b io log ica l d iv e rs ity  and adopt 

policies to enhance sustainable use and development of species, 

natural habitats and ecosystems.

Contracting parties should also be obliged to  use knowledge of 

the indigenous communities relevant to the conservation and



sustainable use and development o f b io lo g ic a l  d iv e r s ity .  

Although this knowledge is  b as ica lly  unrecorded, i t  could 

fa c ilita te  conservation and sustainable use of the components of 

biological diversity.

I t  is  important to note that the obligation to carry out periodic 

surveys, inventories and monitoring o f biological diversity acts 

as an evaluation mechanism, in that i t  could demonstrate the 

effectiveness o f the management plans and strategies in operation 

and th e re fo re  the con tribu tion  o f in -s itu  measures in 

conservation. Incorporating the foregoing ob ligations in a new 

convention on b io d iv e r s ity  would on the one hand enhance 

conservation and sustainable use o f b iod ivers ity  and encourage 

designation o f more protected and conservation areas on the 

other.

4:3:4 Ex-Situ Conservation

r*

Although i t  is  generally agreed that ecosystem and habitat 

protection remain the most e ffe c t iv e  b iod ivers ity  conservation 

mechanism, i t  cannot be doubted that o f f - s i t e  (e x -s itu ) 

conservation m easures p lay  a s i g n i f i c a n t  r o l e  in any 

comprehensive conservation programi I t  is evident that as more 

and more species become endangered nd ecosystems impoverished by 

habitat degradation, hunting, pollution and other human assaults, 

methods of keeping species a rt ific ia lly , maintaining and boosting



their reproduction and ultimately returning them to the wild w ill 

p]ay an exceedingly important role in conservation.

Ex-situ conservation measures include',' gene banks, botanic 

gardens, zoos and aquaria among others. B a s ica lly , they 

supplement in -s itu  conservation by providing storage, analysis, 

testing and propagation of threatened and rare species.

Although existing regimes do not as a general rule emphasize ex- 

situ conservation strategies,4  ̂ in view of the present state of 

global b io log ica l d ivers ity , i t  remains one o f the principal 

conservation mechanisms.4  ̂ Since ex-situ  conservation backs up 

in-situ conservation, both should oe established and co-ordinated 

as facets of a unified programme.

The proposed convention should show the way by placing 

emphasis on ex-situ conservation stra teg ies. I t  shou.lc require 

contracting parties to establish centres for ex-situ conservation 

of threatened spec ies and adopt s tra te g ie s  fo r  the re -  

introduction o f species conserved oy ex-situ  means in to their 

natural environment. They should also be under an obligation to 

financially and in s t i tu t io n a l ly  support e x is t in g  ex -s itu  

conservation programmes and co-operate with the International 

Loard o f Plant Genetic Resources and FAO at a l l  leve ls  o f 

nanagement strategies and co-ordination of ex-situ conservation. 

This is  crucial in view o f the expertise possessed oy these 

bodies. For evaluation purposes, parties should be recuired to



carry out periodic surveys, prepare inventories and monitor ex- 

situ conservation measures.

To fa c i l i t a t e  the conservation and co llec tion  of germplasm of 

wild species of economic importance contracting parties should be 

obliged to develop the worlds botanic gardens and arboretas as 

principal ex-situ network.

At the national leve l, parties should be required to  expand ex-

situ conservation networks by establishing more genebanks, 
Jr
botanic gardens and encouraging research in this fie ld .

Incorporating the above obligation and strategies in the proposed 

Jegal instrument would undoubtedly be a commendable gesture on 

account that i t  would enhance su rv iva l and susta inab le 

utilization  of germplasm and species threatened with extinction.

4:3:5 International Co-operation

Since every country possess biological diversity crucial for the 

survival and development of present and future generations, its 

conservation is, therefore, not an issue for countries with large 

numbers of species alone but a concern for a ll humanity. Loss of 

biodiversity is  a global phenomenon and therefore c a lls  for the 

attention of mankind as a whole. Because neither b iod ivers ity  

nor resources or technology is  evenly distributed accross the



planet, l i t t le  i t  appears could be achieved without international 

co-operation in the implementation of the proposed instrument.^

The proposed instrument should, therefore, ob lige contracting 

parties to co-operate between themselves and with competent 

international organizations to  fa c i l i t a t e  conservation and 

sustainable use of components o f biodiversity. Parties should be 

required to  co -opera te  in the eva lu a tion , documentation, 

identification o f biographic areas, u t iliz a t io n  and exchange o f 

'genetic materials and information and support national and 

international institutions engaged in b iod ivers ity  conservation 

a c tiv it ie s .

International co-operation is  fa ir ly  central in th is  regard

because i t  could fa c i l i t a t e  technical assistance, technology

transfer end financia l support for conservation a c t iv it ie s  in

developing countries by the north. I t  could also a ;sist in

determining national priorities and promote research, 
y'

4:3; 6 Financial Mechanisms

It  has been observed that:

"A convention on the conserve, ion o f b io lo g ica l d ivers ity  

without a functioning secretariat and financial means would 

be meaningless."4* ̂



There is a general consensus at the international leve l that the 

establishment o f funding mechanisms to fa c ilita te  the fulfilment 

of international environmental obligations is necessary/1̂' This 

development epitomizes a realization that states are endowed with 

resources unequally. I t  is  an e x p lic it  acknowledgement that 

transfer o f resources to  developing countries to enable them 

fu l f i l l  their environmental ob ligations is  essen tia l. The 

situation in developing countries is  c r i t ic a l  because habitat 

•degradation has been unrelenting. E ffec tive  conservation of 

biodiversity .•’ n these countries necessitates the institution of 

sustainable financial regimes with elaborate structures to 

fa c ilita te  transfer of financial resources. Tolba writes"

"What is  at issue is  an investment in the future. 

Nations o f the World may not have a common past but 

they certain! y have a common future in the betterment 

or well-being o f which they have at stake. A new order 

of p r io r it ie s  based on global partnership is  needed. 

I t  must be an order in which everyone from a l l  pa rts. of 

the globe pay th e ir  shares in a common p er l o f 

.resources to combat environmental dangers. " q 1

That conservation o f b io lo g ica l d ivers ity  is currently grossly 

underfunded world-wide is  indisputable. The situation is worse 

in developing countries where loss - f  b iod ivers ity  has reached 

alarming proportions. Financial ne ds o f developing countries 

are both numerous and complex. The principal ones include:

i )  funds for conventional needs for development assistance,
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i i )  unmet conservation need's, v iz , support for sustainable 

development programmes, and

i i i )  funds to meet emerging global environmental problems.4^

Because o f the in a va ila b ility  o f the requ is ite  outlay o f funds, 

developing countries can only commit funds to conservation at the 

expense o f other development p r io r it ie s . The situation is  

further compounded by the fact that tension between conservation 

and development has not yet been resolved. The following words 

are illustra tive of the position;

"In the aftermath o f the Stockholm Conference, two 

views emerged. One called for giving more attention to 

the development process and the o ther stressed  

attention to  the environment. We in the developing 

countries have opted for development and rejected  any 

measures that may impede i t s  path. This is  because 

development represents the only means to sa tis fy  the 

basic needs o f our people, food, shelter and a decent 

living. On the other hand, the developed countries 

have stressed the need to preserve the environment as a 

safeguard aga inst the nega tive  e f f e c t s  o f the 

development process." 4 9

From the foregoing, i t  is evident that developing countries have 

yet to perceive conservation and environmental protection as a 

form of investment worth substantial funding. Because developing 

countries have inadequate financial resources, additional funds



are necessary to ass is t them f u l f i l l  environmental obligation. 

Ihe picture which emerges is  that i f  the planets b io log ica l 

diversity is to  be conserved, the proposed instrument must 

establish sustainable and effective financial regimes. However, 

i t  must be emphasized th at the p o lic y  and in s titu tion a l 

arrangements in  develop ing cou n tries  should equ a lly  be 

supportive.

4:3:6:1 Financing Conservation o f Biological Diversity

In the course of negotiations, various ways and means o f

financing b iod ivers ity  conservation have been considered.^

Studies and consultancies have been commissioned with a view to

determining global conservation needs and costs and the best

approach to finance them.^ Although the fin a l form o f the

financial mechanisms is yet to be articulated, most likely via a

protocol, the proposed convention should go a step further and

incorporate innovative financial mechanisms as opposed to the run

. • • S2of the mill approaches which characterise existing regimes.

For purposes o f conserving b iod ivers ity , the proponed lega l 

instrument should address a multilateral fund and debt-for-nature 

swaps. Beyond the convention, other financial mechanisms w il l  

also be considered. We shall examine each mode inturn and assess 

its  v iab ility .



4 : 3 : 6 :2 H*e M u l t i l a t e r a l  Fund

The establishment o f a m u ltila tera l fund is  seen as one o f the 

principal avenues in financing b io d iv e r s it y  conservation . V 

Precedent in this direction has already been set by the Montreal 

Protocol on substance which Deplete Ozone Layer (as amended), 

1987.^ During its  second session in Geneva in 1990, the ad-hoc 

Working Group of experts on biological diversity noted that:

"on financial matters, there was a consensus that those 

who enjoy most the economic benefits o f b io log ica l 

diversity shou ld  c o n tr ib u te  e q u ita b ly  to  i t s  

conservation and sustainable management.

The djfcsirabi) ity  of a multilateral fund to finance biodiversity 

conservation has also been expressed by the Executive Director of 

UMfP in the following words "a common pool of resources to combat 

environmental dangers."^ The c r it ica l issue remains the sources 

< f  monies to maintain the fund. This is  a major hurdle because 

contracting parties have continuously failed to contribute their 

shares as mandated under e x is t in g  regim es. Although 

contributions by contracting parties are crucial, for purposes of 

sustainability, the proposed instrument should provide for 

additional sources o f funds. The m u ltila tera l fund should be 

financed by monies fraa,

i )  mandatory contributions by contracting parties,

i i )  voluntary contributions by states, g i f t s ,  bequests 

from states, organizations, public and private bodies



and individuals,

i i i )  payments by s ta te s  c o l l e c t e d  from  u sers  and 

beneficiaries o f ieiomaterial,

iv )  collection and receip ts from events organized for the 

benefit of the fund,

v) interest from endowments created for that purpose,

v i )  borrowing and other sources.

State payments by users and beneficiaries of biomaterial would 

entail remitting a percentage of the tota l amount collected from 

corrrercial users and benefic ia ries . M odalities as to  how and 

when to  remit would have to be worked out depending on the 

market situation. Noteworthy, tine greater the number o f specific 

sources, the greater the chance of ra is ing  a reasonable amount 

for conservation.

However, i f  the proposed fund is  to  operate e f f i c i e n t l y ,  

developed countries should be required to provide addi.tional 

funds over and abov/e th eir present leve ls  o f contribution. 

Additional funding is  neceessary to cover a ll aspects o f global 

environmental concerns. But why additional? In the words of 

Maurice Strong,

"Additionality is not a mere po litica l slogan. I t  reflects 

the stark r e a lity  that however much developing countries 

may recognize that investment in sustainable development

i.nkes sense in terms o f th eir long-term economic and 

evironmental in terests , they simply cannot a fford  the



additional funds thus w i l l  often require in the short-run. 

I t  is  in every ones interest that they should have access to 

these additional funds and to the most environmentally sound 

technologies. The sooner th is is  done, the less i t  w i l l  

cost environmentally and economically."^

Ihe
Since the m u ltila tera l fund cannot be a l l  and*€&QoQ)^ means to

A

finance conservation and sustainable use o f global b io log ica l 

diversity, ex isting sources should be revamped and innovative 

ones devised.

4:3:6:3 Debt- for-nature Swaps

This is  an innovative funding mechanism whereby financial 

institutions, conservation organisations and debtor governments 

i i  developing countries have attempted to use external debt to 

ci lance conservation o f biological diversity. Its modus operandi 

is simple, a conservation organisation buys the bebtdCrJ a 

developing country which is  then discounted on secondary 

markets. The debt notes are then presented to the debtor country 

for loca l currency in the amount o f the face value o f the debt,
c o

with the local currency being invested in conservation. ° The 

basic premise of the mechanism is  that a certain  amount o f 

foreign debt is  can ce lled  in exchange fo r  lo c a l currency 

investments in  programmes that improve natural resource 

management in the debtor country.



As a source of funds to  finance conservation a c t iv it ie s , debt- 

for -  nature swaps are a recent innovation. The fir s t  experiment 

was conducted in 1987. The concept was pioneered by the Bolivian 

government in conjuction with Conservation International, (a 

Private United States Environmental Organization). In summary, 

with funds donated by Frank Weeden Foundation, Conservation 

International purchased USD650,000 face  value o f  B o liv ian  

Commercial Ban.-; debt fo r  USD100,000 from an a f f i l i a t e  o f 

Citibank. In return fo r  the agreement o f Conservation 

International to extinguish the 650,000 dollar debt ob ligation  

of Bolivia, the Bolivian government agreed to establish  an 

endowment fund of local currency amounting to US dollars 250,000 

to pay for the operating costs of managing Beni Biosphere Reserve 

in North Eastern Bolivia.-^ In addition, the Bolivian government 

undertook to take other measures to enhance protection of the 

reserve. Since 1987, the mechanism has been experimented in 

Costa Rica, Ecuador, Phillipines, Mexico, Zambia and Malagacy. '̂ 

Tne latest agreement was signed in February, 1991 between Mexico 

on the one hand and Conservation Internationa] on the other.

4:3:6:4 V iability of Debt-for-nature Swaps as a Source

of Finance in Biodiversity Conservation

William K. R e illy , Administrator o f the USA's EPA observe^ 

that:

"Developing countries where the debt burden means a net flow



of capita l to the cred itor countries are not able to take 

long term v iew  o f th e ir  resources and to  in vest in 

sustainable programmes. This is why debt-for-nature swaps 

even though they a ffe c t less than 1% o f the to ta l debt are 

absolutely necessary."^^

In the firs t  instance, debt-for-nature agreements represent a new 

wave of thinking about the link between development, environment 

and debt. Conservation of b io lo g ica l d ivers ity  require debt 

reduction and long term development, but since long term 

developaent is  almost impossible without s ta b il ity  in natural 

systems, ground water, water sheds, forests, fisheries and soils 

on which d e v e lo p in g  c o u n tr ie s  are so h e a v i ly  and 

disproportionately dependent, deb t-for-nature swaps have a 

crucial role to play.

Secondly, since developing countries are burdened with large 

domestic and external debt and are thus ill-p repared  to pay for 

equipment, planning, technology and other measures necessary to 

protect ecosystems and species, debt-for-nature swaps could 

alleviate th is by generating loca l currency to  be used for 

conservation purposes, and are therefore, a worthwhile approach 

at least in the short-run.

The ground-breaking Bolivian case demonstrate both monetary and 

non-mcnetary benefits accruing from such transaction. At the 

very minimum, each deot-for-nature transaction resu lts in the



reduction of the host countries external feci and a commitment of 

local resources to conservation activities. Although only small 

amounts have been involved so far, the rechanism has facilitated  

conservation o f b io log ica l' d ive rs ity  i t  r.ar.y areas and has the 

potential to finance the conservation : :  a v e r ita b le  Noahs' Ark 

of species the tropical countries have srccked.^

Those opposed to  debt—for-n a tu re  swaps c ite  in fla tionary  

tendencies and foreign ownership of 'lani in the debtor countries 

as i t s  principal drawbacks. With recard to  the former, i t  is  

contended that since debt-for-nature svacs increase money supply 

in the debtor country, i t  has an in fla tion ary  po ten tia l. This 

argument is  predicated on the sources cf the loca l currency for 

conservation, namely,

i )  drawing on existing reserves cf local currency,

i i )  borrowing local currency in the market place, and

i i i )  printing more local currency.

The fa llacy in this argument lies  in the assumption that debtor 

countries expand loca l monetary supplies without res tr ic tion . 

Undeniably, the inflationary e ffect is  ascendant upon the extent 

to which the debtor country meets its  darn exchange obligation by 

expanding local monetary supply. But experience has shown that 

the transaction can be adjusted tc f i t  in to the monetary 

arrangements c f the country in question end by doing so hold back 

inflation. In addition, since the mounts involved remain 

re la tive ly  small, fo r  the most part, anese transactions nave



created l i t t l e  demand fo r local currency. However, when a l l  is  

said and done, these transactions nave an inflationary potential.

Equally fa llacious is  the argument that debt-for-nature swaps 

enable foreign ownership of land in the debtor country. The 

absurdity of this argument stems from the contention that the 

conservation organization involved in the transaction "owns" the 

protected or conservation areas the debtor government undertakes 

to protect. These agreements are entered into on a w illing buyer 

w illin g se lle r  basis and parity remains the key word. In any 

event, conservation organization do not as a general rule dictate 

how conservation should take place. Pushing this argument to its  

logical conclusion, in fac t there are no guarantees that debtor 

government w i l l  comply with the arrangement to the le t te r  and 

there is no way to enforce this. Since CSA enforcement by either 

governments or private groups would be inappropriate, i t  is 

possible that debt-for-natur" swaps could potentia l ] y ba il out 

banks with l i t t le  or no conservation in developing countries.

Although the u tility  o f this mechanism is prime facie reduced by 

the fact 11 past transactions involved commercial debt, 

\;hich incicc .rally is  very high in Latin American countries and 

very low in sub-saharan countries, ̂  the concept can be extended 

to cover debts in public finance institutions such as the World 

Bank and the In te rn a tion a l Monetary Fund (IMF). Regional 

financial institutions are also envisaged.
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nee programmes require time to build slowly on sound basis and 

bt-fer-nature agreements have been in existence for the last 3 

' so years, i t  would appear too early to evaluate their success.

. should be noted, however, that the debt-for-nature swaps 

perience demonstrate the creativity, f le x ib il ity  and dedication 

: debt-burdened countries in- r e s o lv in g  natural resource 

tnagement crisis. Although these transactions are neither the 

)lution to the debt and conservation c r is is  in developing 

juntries nor a new method of conservation imperialism and are, 

lerefere, not intended to provide r e l ie f  to external debt, their 

rincipai objective is to provide funds to enhance conservation 

id better use o f biological resources.

ie p icture which emerges is that although conservation of the 

Lanets biological diversity for sustain able development cannot 

2 achieved through micro projects financed by debt swaps, which 

?ans the international community s t i l ]  has to forge an agenda 

lich fac ilita tes coherent md sustainable social order, in the 

'iort-run, debt-for-nature swaps could enhance b iod ivers ity  

enservation by providing the much needed funds.

he proposed convention should incorporate debt-for-nature swaps 

s one o f its  approaches to financing conservation. Although the 

d-hoc worlcing group on biodiversity has not debated this aspect: 

xhaustively, we think than developing countries should be 

ncouraged to conclude such agreements. *



Thus, a possible protocol on financial regimes for the proposed 

legal instrument should include in ter a] ia a m u ltila tera l fund 

and debt-for-nature swaps.

4:3:5:5 Otlier Mechanisms

For comprehensive conservation  o f the planets b io log ica l
• i • •

diversity, other financia l mechanisms over and above those

incorporated in lega l regimes are also envisaged. One of the

many outcomes o f the Stockholom Conference, 1972, was to inject

an environmental conscience into some aid agencies namely the

World Bank, IMF and b ila te ra l assistance agencies. These

agencies are now more committed to environmental protection than

ever before. They prepare environmental impact assessments for

1̂1 th e ir  projects. Although they have been involved in many

orojects, only a sm all amount o f  funds set aside fo r
— . 65environmental concerns end up in conservation projects. To 

increase its  contribution in environmental protection generally, 

tne World Bank created the Globa] Environmental Facility  in 1990. 

I t  came into operation in 1991. The idea behind the fa c ility  is 

to create a global environmental trust fund to provide grants and 

concessions to developing countries to  assist them implement 

programmes to protect global environment. I t  is  to be run 

jo in tly  by the bank, UNEP and UNDP. The fa c i l i t y  has targetted 

four principal areas:

(a) Protection o f the ozone layer. In th is regard the



fa c ility  w i l l  assist developing countries e f fe c t  the 

translation from ozone depleting substances to ozone 

friendly susbstances.

(b) Limiting emissions of greenhouse gases. Here, the
Y

fa c ility  w i l l  finance a c t iv it ie s  aimed at reducing 

emission of these gases.

(c ) Protection o f the planets b io log ica l d ivers ity . The 

fa c ility  w i l l  support e fforts  of developing countries 

to conserve sp ec ific  areas to enhance protection of 

ecosystems and species.

(d) Protection o f international waters. The fa c ility  w ill 

support programmes to enhance contigency planning for 

marine o i l  s p il ls , help abate industria l and waste 

water pollution that affects international marine and 

fresh water resources, to improve reception fa c ilit ie s  

for deballasting in ports o f developing countries to 

prevent and clean up toxic waste pollution along major 

rivers whicn affect international water courses, and to 

conserve unique water bodies.

Although i t  is  designed as a p ilo t  programme, i t  cannot be 

doubted that supporting the above areas w ill enhance biodiversity 

conservation in developing countries and the wot id at large.

4:3:6 Technical Assistance

Since the bulk o f the planets biological diversity is  located in
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developing countries while most resources and technology are in 

developed countries, transfer o f these resources should therefore 

be p a rt and pa rce l o f the north south partnersh ip  in 

environmental concerns.

Technical assistance to developing countries is  necessary for the 

improvement o f environmental p o licy  and procedures and in 

building conservation concerns into project planning. Technical 

experts, sta ff and equipment is necessary in natural resource and 

environmental management.

As a mode of international co-operation, technical assistance to 

developing countries could fa c i l i t a t e  research, carrying out 

surveys, drawing up o f inventories and maintaining the necessary 

data. In addition i t  could promote fe a s ib i l i t y  studies and 

public awareness ra is ing in b iod ivers ity  conservation. ]n a 

nutshell, therefore, technical assistance is  essentia l in the 

conservation anu su sta inab le u t i l i z a t io n  of compone' :.•> of 

biological diversity in developing countries.

The proposed convention should ob lige  developed countries to 

provide technical assistance to developing countries. The 

revised uraft convention addresses this element and i t  is hoped 

that i t  w i l l  ^e incorporated in th • f in a l draft. To fa c i l ita te  

technical assitance to  developing countries, a "clearing house 

mechanism" within the in stitu tions set up by the proposed 

convention is necessary. For best resu lts, developed countries
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should be under an ob ligation  to provide both m u ltila tera l and 

b ila tera l technical assistance to developing countries over and 

above th e ir  contributions to in stitu tions proposed by the 

proposed convention. In our view, incorporation of the foregoing 

obligations would enhance technical assistance to developing 

countries and therefore promote conservation and sustainable 

u tilization  of components of biological diversity.

4:3:8 Access to Biological Diversity 

*

I t  has been observed aptly that;

"The fu l l  po ten tia l o f b io lo g ica l d ivers ity  can best be 

realized when genetic resources remain accessible to a l l  

users..

The upshot of the above passage is , i t  would appear; accass to 

components c f  b io lo g ic a l  d iv e r s it y  is  c ru c ia l fo r  th e ir  

conservation ane susta inab le u t i l i z a t io n .  Wherea-' che 

ava ilab ility  o f components o f b io log ica l d iv e rs ity  is not 

contentious, access to them is. Needless to indicate, whereas 

the bulk o f the planets b iod ivers ity  is  located in developing 

countries, developed countries remain its  principal users. I t  

therefore fo llo w s  that maximum use o f the components o f 

biodiversity could only be achieve f i f  developed countries had 

access to  these resources. The 'one o f contention is that 

whereas developed countries have vigorously lobbied for an 

articulation that components of biological diversity are part and
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parcel o f the common heritage of mankind, to  fa c i l i t a t e  free 

access by a ll, they are not keen to make access to germplasm and 

technology easier or cheaper to developing countries. But the 

argument runs much deeper.

Although b io log ica l d iv e rs ity  is  a global resource crucial for 

survival and development o f present and future generations of 

humanity, i t s  various components are located in individual 

independent sovereign states which in law have jurisdiction over 

a ll resources within their jurisdictional boundaries, components 

of b iod ive rs ity  inclusive. Developing countries argue that 

whereas biodiversity is  a global resource, i t  is  not part of the 

common heritage, o f mankind and as such any components thereof 

within their ju risd ic tion a l boundaries are part and parcel of 

their natural wealth over which they have sovereignty. This then 

is the dilema ^acing the negotiators.

In an ideal situation, there ought to  be no res tr ic t ion s  rn the 

movement of genetic m aterials between developed and developing 

countries unless prohibited by an international agreement. 

Obviously., bonafide research by states, organizations and 

individuals should not be denied requ is ite  genetic materials 

wherever they are. However, because? every state has sovereignty 

over a l l  resc rces within its  terr toria l boundaries, access to 

components o f b io d iv e r s ity  she Id not be in te rp re ted  as 

unrestricted taking. States are entitled to guard against over

exploitation and misuse of their resources.
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Consensus of opinion in the ad-hoc Working Group o f experts on 

biologica l d ivers ity  is  that free  access to components o f 

biodiversity does not mean free  of charge.^® The general trend 

of reasoning is  that acces ,̂ to components of biodiversity should 

be based on mutual understanding between the states concerned. 

Though reasonable in the circumstances, th is approach appear 

inadequate in view o f the strong bargaining position of developed 

countries. What complicates the issue even further is  the fact 

that in most developing countries, components o f b io log ica l 

diversity have not been valued which means their commercial value 

remains la rge ly  unknown. To the extreme, developing countries 

are to  a large extent unaware o f what components o f biodiversity 

they have let alone their value. However, in the fina l analysis 

access to components o f b iod ivers ity  is  essentia l and the 

proposed legal instrument should guarantee the same on terms and 

c ( nditions favourable to a ll parties.

L:nally, although access to components o f b iod ivers ity  and 

transfer of technology are different sides of the same coin, for 

c la rity  purposes, we have considered them separately.

4:3:9 Transfer o f Technology

Technology transfer entails the movement of environmentally sbund 

technology and biotechnology from developed countries. The 

international community has long recognized that technology is  

essential for conservation, sustainable utilization o f couponents
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of biodiversity and sustainable developments.

Like i t s  counterpart access to  components o f  b io lo g ic a l 

diversity, transfer o f technology remains a thorny issue within 

and beyond the negotiation process. For purposes o f the proposed 

convention, the issue has been the subject matter of a number o f 

studios. Some delegations have even argued that i t  should be 

excluded from the negotiation process.7 ̂  They contend that GATT 

is  the proper forum. This argument is not only absurd and 

untenable but superflous in view o f Governing Council Resolution 

15/o4 which gave UNEP the mandate to  negotiate a convention on 

biological diversity. But what makes the issue contentious?

At the risk o f repeating ourselves, whereas developing countries 

harbour much o f the planets b io lo g ica l d ivers ity , developed 

countries retain  much o f the technology necessary to promote 

sustainable u t i l i z a t io n  o f components o f b io d iv e r s ity ,  

conservation and sustainable development. This has bee i the 

basis o f the now out dated dichotomy between "gene ricn ' and 

"technology rich" sta tes .7*̂ That each side needs the ether is  

incontrovertible. The issue o f technology transfer is  both 

contentious and complex. Remarks Toiba,

"The challenge is to find technology transfer mechanisms as 

innovative as technologies t emselves. A balance among 

development objectives, envir amental protection and patent 

rights must be struck. Owners of industrial property cannot 

be expected to surrender hard-worn technological advantages
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freely . Innovative thinking is  needed to resolve private 

claims on patents, trade-marks and industria l property 

rights and a code o f conduct fo r  the tra n s fe r  o f 

environmentally benign technologies.'

This then is the complexity of the issue to be reconcilled. But 

what compounds the challenge even further is  the fact that 

developed states continue to lobby fo r  increased protection of 

their technological inventions. Transnational corporations 

engaged in biotechnological research have also continuously 

lobbied for the extension o f industria l patents to liv in g  

products and processes.7 ~ This would mean patenting germplasm. 

At the present, i t  is  possible in the United States. Most 

important, although a general consensus has not yet emerged most 

developed countries wTould want to  see the In te rn a tion a l 

invention on the Protection o f New V arieties  o f Plants, 1961, 

amended to fa c i l i t a t e  patenting of l iv in g  m aterial. The rea l 

picture is captured by one writer in the following words,

"Thus, there are double standards in the industria l worlds 

approach. Liberalisation, i f  i t  suits us, protectionism too 

i f  that suits us - the rea l underlying p rin c ip le  is  pure 

self-in terest" (emphasis added)

This double standard approach is e x p lic it ly  exhibited by the 

proposed international property rights regime. The hidden agenda 

in the Uruguay Round o f GATT talks is to monopolise by developed 

countries o f the v/orld marker. A c o a l it io n  o f  de /eloped



276

countries led by United States has vigorously lobbied fo r the 

inclusion o f in t e l le c tu a l  p roperty  r ig h ts , s e rv ic e s  and 

investments within the framework o f GATT. Incorporating trade 

related in te lle c tu a l property r igh ts  (TRIPS) in to  the global 

trade order would fa c ilita te  patents, copyrights and trademarks 

to owTiers and inventors of a ll technologies. This appear to be a 

response to the realization of the inadequacy of existing regimes 

to cover new technological inventions. I t  is  argued that 

granting such r ig h ts  and rewards is  necessary to  provide 

incentives fo r  research , development and innovation . J 

Developing countries have echoed genuine fears that they w ill be 

at a disadvantage in so fa r as access to  biotechnology and 

development is  concerned i f  the in te lle c tu a l property rights 

system is  internationalized under the auspices of GATT. But this 

is what most developed countries and trans-national corporations 

•rre committed no. This could have adverse e f fe c t s  on 

biodiversity conservation.

4:3:10 Implications o f the Proposed Intellectual Property 

Rights Regime

Internationalization of the intellectual property rights system 

would prevent d iffusion  of technology to developing countries 

which to a large extent depend on imported technology. This 

would marginalize them technologically. I t  could also increase 

royalties paid to transnational corporations tremedously thereby 

perpetuating the technological monopoly of developed countries.
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This is  like ly  to be the case because transnational corporations 

register patents in developing countries net so much for local 

use, but to prevent others from copying or using their technology 

thereby inhibiting local competition for exports.

Finally, paten ting l i f e  forms cou ld  edvers ly  a f fe c t  the

agricultural sec to r , in c id e n ta lly ,  the mainstay o f many

developing countries. In the f i r s t  instance, i t  would lead to

higher prices fo r seeds and accelerate genetic uniform ity. On

£ he other hand, i t  would place global food security in the hands

of a few transnational corporations who owned genes end species

if)upon which global food security is based.

In a nutshell, amending the International Convention on the
S tenure cun q

Protection v o f New V e r i t ie s  o f P lan ts, 1961, tO""'W.'low •
•eedevs Viqhts
p lirT '4~' - ~-i 1 iihvi» ?f I i f i* nM adopting uniform patent laws ireer GATT 

would make environmentally sound technology ana germplasm not 

only d ifficu lt  to acquire but expensive for developing c > ntries. 

The outcome o f the Uruguay round o f talks is  l ik e ly  to have a 

major impact on future plans to conserve b io log ica l d ivers ity .

I t  is  submitted that, action to conserve b io log ica l d ivers ity  

should be taken outside the framework of GATT.

What emerges 's that unless an acc stable formulae o f technology 

transfer is  agreed upon and inc ,rporated in the proposed 

instrument, in terest in conserving b io log ica l d ivers ity  in 

developing countries is  like ly  to decrease.
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Basically, technology transfer to developing countries can be

effected  through any or both o f the two principal mechanisms.

mhe f i r s t  approach en ta ils  establish ing a m u ltila tera l fund to

assist developing countries purchase the necessary technology.

Tolba appears to advocate this approach. He writes:

" I t  would appear however that in the last analysis success

in effecting a meaningful transfer of technology w ill depend

upon finding new approaches fo r  ensuring enhanced flow  o f

financial resources to make the sharing of technological

options a viable objective"' 
y •

This approach would fa c ilita te  tecnnolcgy transfer through the 

so called "Cleaning house mechanism". The 1990 amendment to the 

Montreal Protocol on substances which deplete Ozone Layer, 1987, 

adopted th is approach.7  ̂ In view o^ the exhorbitant prices at 

which technology is  and is  l ik e ly  to  continue being o ffered  for 

sale and inadecuate foreign exchange reserves, th is  approach 

appear more favonraole to developing countries.

The second approach is  reciprocal in character where transfer of 

technology to developing countries should reciprocate access to 

components of b io lo g ica l d ivers ity . Developing countries have 

fc rc ifu lly  argued that access to their genetic materials be mace 

conditional upon obtaining biotechn- log ies from industria lized  

countries. The n ego tia tion s  f c r  a g loba l convention on 

biological d ivers ity  appear to have acoptec. this approach; In 

its  report the Governing Council states that:
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’’ ...the economic dimension including the question of

adequate machinery for fin anc ia l transfers from those who

benefit from the exp lo ita tion  o f b io lo g ica l d iversity

including through the use o f  g en e tic  resources in

biotechnology development to the owners and managers of

biological resources and appropriate measures to fac ilita te

the transfers o f  technical means o f u t il is in g  b io log ica l

diversity for human benefit w i l l  need to  be properly

considered in the negotiation o f any future legal instrument

79for the conservation of biological diversity.' 
t  •

»

Tiie ad-hoc working group on biological diversity has adopted this 

a p p ro a c h D e v e lo p in g  countries have been gunning for this 

approach because in th e ir  estim ation, technology is  in private 

hands. Whereas such stance is  understandable, developing 

countries should r e a l iz e  that a la rge  p roportion  o f the 

technology they require in return fo r  access to th e i:  genetic 

resources is ava ilab le in the public domain where they '"■an 

purchase the same without paying roya lt ies  to inventct:;. This 

approacn assumes th a t deve lop ing countries are the only 

custodians o f a l l  g en e tic  resources needed by developed 

countries. We think that establish ing a m u ltila tera l fund and 

operatinq a Clearing House Mechanism is  the better approach to 

fa c ilita te  technology transfer to developing countries.

According to an o f f i c ia l  at the UNCTAD headquarters, developing
C, 1

countries are negotiating with the wrong people. 1 He argues
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that since technology is  predominantly in private hands these are 

the proper people to negotiate with. His argument demonstrate 

that technology transfer can only take place in a free  market 

environment. What then should the proposed convention provide to 

encourage p r iva te  en te rp r is e s  to  t ra n s fe r  technology to  

developing countries? Developed sta tes should be obliged to 

ensure that both domestic po licy and lega l framework encourage 

private enterprises to  tran s fe r  technology to  developing 

countries.

The proposed instrument w ill have achieved l i t t l e  i f  i t  fa ils  to 

provide an appropriate mechanism to  fa c i l i t a t e  transfer o f 

technology to developing countries.

4:3:11 Environmental Inpact Assessment

As e s s e n tia l in g red ien t o f su sta inab le  developmei •: is  

environmental impact assessment. UNEP has observed that;

"An essential requirement o f sustainable development and 

sound environmental management is  the incorporation into the 

early stages o f  planning and decis ion  making o f the 

• assessment of potential environmental impacts o f activities. 

I t  is  oi. i of the p r io r ity  ai as for the development and 

periodic review of environmental Law"

Environmental impact assessment is  a study o f the possible
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e ffe c ts  of proposed activ ities  on the environment generally. It  

encompasses the study o f physical, b io lo g ica l, soc ia l, economic 

and other repercussions and seeks to compare the various 

alternatives available inorder to determine which one represents 

an optimum mix o f environm ental and economic costs and 

ben efits .0  ̂ The study en ta ils  breaking down a pro ject into its  

various b e n e fits  and adverse environm ental impacts and 

incorporating proposed a lternatives or m itigating measures 

working towards a fin a l scope and design which creates the least 

environmental cost while preserving essential economic benefits 

o f the project.

As a decision making apparatus, environmental impact assessment 

fa c ilita tes  judgement by ensuring that information necessary for 

- environmentally sensitive  decision making is  ava ilab le, a clear 

picture of the feasible a l t f :natives, predicted changes and the 

trade-offs of advantages ard disadvantages for each alternative.

In i t s  en tirety , environmental impact assessment is  a means to 

decision making and not an end in  i t s e l f .  I t  encourages 

participation by the public anc other interested organizations in 

the decision making process, fostering disclosure and discussion 

"opening them to public scrutiny and partic ipation ". I t  

presupposes community partic ipation  in the decision making 

process. I t  may th e re fo re  be argued that the e x p l ic i t  

consideration o f environmental consequences is  likey to increase 

sensitiv ity  to  the problem fo rc in g  the con s id era tion  o f
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costs in  the pro ject which makes cost-ben efit analysis more 

accurate.

Environmental impact assessment is predicated on the princip le 

that in accordance w ith  the theory o f choice, faced with more 

complete information on the environmental effects of a project, or 

scheme, together with an appraisal o f its  alternatives, decision 

makers w i l l  prefer environmentally sound a lte rn a tives  to bad 

ones. Kov,Tever, this is  not always the case in practice.

At the international le v e l, environmental impact assessment 

encourages the development o f r e c ip ro c a l procedures fo r  

information exchange and consultation between neighbouring 

states. This is  particularly the case when proposed activities 

are l ik e ly  to have s ign ifican t transboundary environmental 

e ffects .

As an environmental protection device,environmental impact 

assessment has several weaknesses. In the f i r s t  instance, as 

observed elsewhere, the principal ob jective  o f th is  device is 

to ensure that ecological parameters are made part and parcel of 

the decision making process. I t  would, therefore, appear to 

follow  that projects with most negative environment effects w ill 

be discarded in favour o f those with least negative e ffec ts . 

Amazingly, this is  not alw7ays the case. More often  than not, 

imperatives other than ecologica l parameters p reva il. In the
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words of Fairfax,

"Even perfect understanding of a il ecological ramifications 

o f a project would not ind icate the appropriate cause of 

action. A wide variety of economic and po litica l variables 

have at least as much to  do with decisions as ecologica l 

constraints.

Explicit in the above passage is , i t  would appear, ecologica l 

parameters are an aspect in a m u ltitude o f fa c to rs  cc be 

considered and may not always take precedence over others. I t  is 

submitted that to the extent that eco log ica l considerations do 

not a ffe c t  a sp ec ific  decision, the u t i l i t y  o f environmental 

impact assessment as an environment protection device diminishes, 

i t  thus becomes "a paper tiger".

Secondly, by almost any reckoning, preparing environmental L auact 

assessment rep orts  is  an expensive undertaking. W.iereas 

developed countries have the necessary outlay o f finane . J and 

human resources and can, therefore, finance such undertakings 

comfortably, developing countries are perpetually short of funds 

and often find such undertakings auxilia ry  or luxurious. To 

illustrate our argument, it  cost US dollars 150,000 to prepare an 

environmental impact assessment report fo r the Yerba Buena 

Project in t ue United States.07 However, to conservation 

conscious in d iv id u a ls  ana gove. iments i t  is  a worthwhile 

undertaking. I t  is  worthy o f note that although environmental 

impact assessment is  not an tith etica l to development, the myth
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Thirdly, since environmental impact assessments are largely  

predicated on p r e d ic t io n s  o f th e  would-be e c o lo g ic a l 

consequences, i t  cannot for one moment, therefore, pretend to be 

a fu ilproof manifesto o f the same.

Fourthly, i f  environmental impact assessment is  to  be tru ly  

e ffe c tiv e  as an environment conservation device, i t  must of 

necessity be an in tegra l part o f a c lea r ly  and normatively 

articulated conservation policy wherein objectives, procedures 

and standards are elaborately  spelt out. I t  is  submitted that 

isolated project impact assessments are likely  to be irrelevant 

and in con s is ten t and, th e re fo re , incapable o f  enhancing 

environmental conservation.

Finally, environm ental impact assessment presupposes the 

existence of democracy in the decision making process. This 

presumption has a number o f ra m ific a t io n s . F i r s t ly ,  the 

assumption that the communities concerned are well versed in the 

f ie ld  o f environment is  not borne by facts. Secondly, that i t  

presupposes democracy in decision means that i t  can only operate 

e ffe c tive ly  in situations with accountable apparatus. This 

presupposes the existence of po litica l democracy which is largely 

non-existent in many developing countries.

The international community is  exceedingly becoming aware that
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environmental impact assessment is  a necessary to o l in 

environmental management and rational development planning. The 

ad-hoc Working Group on Biological Diversity has proposed that 

this mechanism be incorporated in che proposed instrument. This 

is the reason why, present ly, i t  is necessary to consider how 

environmental impact assessment could enhance conservation of the 

planets b io lo g ica l d ivers ity . In the f i r s t  instance, for 

purposes o f pre-empting the d i f f ic u lt ie s  of elim inating alien 

species in  an environment where they have been introduced, 

environmental impact assessment should be undertaken prior to 

their introduction. In such circumstances, the assessment 

demonstrates the e ffe c ts  o f the alien  species on ecosystems, 

natural habitats and indigenous species.

Secondly, the re-introduction of species should also be preceded 

by an environmental impact .issessment to e l ic it  their ecological 

impact. This should also apply to situations where gen etica lly  

manipulated species are t :  \:>e introduced or re-introduced into an 

environment. In both instances, one assessment w ill demonstrate 

the e ffec ts  of the species cn the envircment.

Thirdly, environmental impact assessment is  necessary to  

determine the e ffe c ts  on the environment o f the introduction of 

new methods of use of alien species.

Finally, environmenal impact assessment should be carried out 

where projects or a c t iv it ie s  within w given ju risd ic tion a l
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boundaries are lik e ly  to affect biological diversity beyond its  

boundaries ad verse ly . This would ensure that e f fe c t s  on 

b iod iversity  within and outside national jurisdiction are known 

and m itiga tin g  measures provided fo r. I t  is  important to note 

that th is  would encourage in ter-s ta te  co-operation by the 

exchange of information on national activ ities like ly  to affect 

biodiversity beyond national jurisdiction.

The foregoing examples demonstrate the crucia l ro le  that 

environmental impact assessment could p lay in  enhancing 

conservation o f b io lo g ica l d ivers ity . Most important, th is 

mechanism would enable decision makers to determine whether a 

particular species can be most e ffective ly  conserved through in- 

situ or ex-'situ measures.

Since systematic review  and m itigation of development y. ejects 

and other a c t iv it ie s  particu larly  impacts on habitats and 

ecosystems are important elements in biodiversity consei nation, 

environmental Impact assessment should be a principal element of 

the proposed convention. I t  cannot be doubted that this 

mechanism remains the linch pin in environmental protection 

p o lic y .^

4:3:12 Biological Diversity Beyc d National Jurisdiction

Effective conservation of the planets biological diversity cannot
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d ivers ity  w ithin and beyond lim its  o f national ju risd iction . 

Paradoxically, some countries erect t a l l  chimneys to fac ilita te  

dispersal o f  carbon d io x id e , sulphur compounds and other 

pollutants which cause acid rain in other coun tries .^  The 

argument is  that s ta te s  should demonstrate concern fo r  

b iodiversity beyond th e ir  "backyard." But how could states 

enhance conservation o f biodiversity in other states or in areas 

beyond the lim its of national jurisdiction?

On the one hand, the proposed convention should ob lig e  

contracting parties to  ensure that a c t iv it ie s  w ithin thear 

jurisdiction or control do not damage b io log ica l d ivers ity
C| i

in other states or in areas beyond national ju risd ic tion .' 

Equally important, states should be obliged to ensure that 

persons under their control re fra in  from a c t iv it ie s  lik e ly  to 

a ffect biodiversity beyond national jurisdiction adversely. The 

revised draft of the propc: ?d convention on biological diversity 

does not consider such ob ligation. In our view, this is  a 

serious omission.

4:3:13 Relationship With Other Conservation Conventions, 

Programmes, and Action Plans

Although no g lob a l instrument addresses conservation  o f 

biological d ivers ity  as its  primary ob jective and hence the
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absence o f  a systematic and comprehensive approach, ex isting 

regimes address d iffe ren t aspects of b iod ivers ity . Since the 

proposed instrument is not intended to replace such regimes, but 

to  bu ild  upon them to enhance th e ir  u t i l i t y ,  the need for a 

working relationship which catalyses them cannot, therefore, be 

over-emphasized.

The regime should inter a lia  avoid duplication and harmonize a ll

conservation programmes under existing regimes. Secretariat of

the proposed convention should lia se  with the secretaria ts

created by ex istin g  regimes and with other organizations with

similar conservation stra teg ies and action plans acting as the

epicentre for co-ordination. But for more closer co-ordination

o f conservation activ ities, secretariats established by existing

global instruments on b io lo g ica l d ivers ity , for example, the

Barasar and the World Heritage Convention could become parties to

the convention. A lte rn a t iv e ly , and i f  approp ria te , such

conventions could be re -r« u o tia ted  as p ro to co ls  to the

convention, Whichever approach, che proposed convention finally

assumes, i t  is imperative to fa c ilita te  effective co-ordination

92o f conservation activ ities  on a global basis.

Secondly, since shortage of financial resources remain the single 

most severe problem under ex isting regimes, the financial 

arrangements cf the proposed instrument are important on account 

that they could release the much needed funds to  finance 

activ ities  undertaken not on ly fo r  the sake o f  i t s  own
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availing additional funds to existing .institutions., the pro 

egirne would go along way in enhancing their u tility .

Thus, the proposed instrument should make provision for the 

fundamental ro les o f co-ordination and financia l support to 

existing regimes.

4:3:14 The Institutional Framework t -------------------------------------------------

As demonstrated in chapter two, inadequate institu tiona l 

arrangements has plagued existing conservation regimes for many 

years. Needless to ind icate, th is  is  hardly conducive to 

e ffective  im plem entation o f conservation  programmes and 

activ ities . Under certain regimes, the institutional *i e .ework 

is e ith e r  absent or too weak to  implement the ccr:mention 

e f f e c t i v e l y . ^  T’owever, amends have already been made i r^ ic
• t *

instances.^

Since a strong, e ffective  and e ffic ien t institutional framework 

is an essential requirement in the implementation or conventions, 

and that * implementation o f some exi sting instruments has sufrerad 

severe set backs by reason of absen 2 or inadequate institutions, 

i t  can be surmised that the propor *d instrument should create a 

strong and e ffe c t iv e  framework. This is  crucia l in view o f the 

co-ordinating role that these institutions should undertake. At
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the very  minimum, the proposed instrument should provide for a 

conference o f the parties , secreta ria t, a s c ie n t if ic  Advisory 

carvuittee or panel, a reporting system, clearing house mechanism 

and a specia l body to act between the conference o f the party 

meetings.^ At the municipal le v e l, s c ie n t if ic  and management 

bodies should be established to oversee and co-ordinate national 

conservation activ ities  and programmes.

4:3; 15 Conference o f the Parties

This should be constituted by a ll contracting parties and should

be the decision making body of the convention. This institution

is very important because i t  would bring together a l l  contracting

parties to deliberate on issues, make decisions on how to

implement the convention and review  it s  implementation. For

purposes o f conseiving b iod ivers ity , the conference o f the

parties should be charged with :he resp on s ib ilit ies  o f ( i )  
i V

devising c r ite r ion  for the establishment of protected and 

conservation areas ( i i )  rev iew in g  im plem entation o f the 

convention ( i i i )  making recommendations to states on how to

improve b iod ivers ity  conservation ( iv )  approving budgets and
• <

funds to ether secretariats and (v) determing the overa ll 

approach of the conservation program me.
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4:3:16 Secretari at

By v ir tu e  o f being the -only f u l l  time in s t itu t io n , the 

secretariat plays a c r i t ic a l  ro le  in the implementation of 

conventions. The convention should aim at a strong and effic ien t 

secretariat, manned by q u a lified  and experienced personnel. I t  

must be emphasized that adequacy of personnel is also important. 

The secretariat could play an important role by way o f arranging 

for and servicing meetings of other bodies established by the 

convention, l ia is e  with other bodies and secretaria ts of other 

regimes to  co-ordinate b iod ivers ity  conservation, receive and 

maintain records on national implementation measures, maintain 

inventories and database of global conservation areas, maintain 

and service the fund, promote public awareness on the convention 

•:ra i t s  ob jectives and act as an information centre fo r states, 

organizations and individuals on the status o f the planets 

biological diversity.

4:3:17 Scientific Committee or Advisory Pannel

Because technical issues regarding biodiversity conservation w ill 

inevitably arise, i t  is  imperative that a scientific committee bo 

provided, fo r  fo r  purposes o f the necessary exp ertise . 

Appointment to the membership o f the comiaittee should Be by the
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contracting p a r t ie s  and should be based on ex p e r t is e  and 

experience in conservation. The committee should be charged with 

the responsibility of advising the secretariat, the conference of 

the p a rties  and any other body as mandated by the conference of 

the p a rties  on a l l  technical matters. Although i t s  functions 

should be determined by the conference o f the parties, i t  should 

have a fr e e  hand in conducting research cn the best ways and 

means o f enhancing biodiversity conservation.

4:3:18 Reporting Systems

For purposes o f m on itoring and eva lu ating  what measures 

contracting parties nave taken to  implement the convention and 

how e ffec tive  such measures have been and can be, the reporting 

system is  necessary. In addition to f i l in g  the necessary reports 

’ith the secretariat, contracting parties should be required to 

report to  the conference o f the parties what measures they have 

taken to implement the convention, shortcomings and the results 

obtained.

This system could operate as a self-censoring mechanism in that 

i t  would force parties to  demonstrate th e ir commitment to the 

convention when requesting for fin anc ia l assistance from the 

fund..

Finally, for best results, proper and effective co-ordination of



293

the a c t iv i t ie s  o f various in stitu tions is paramount. I t  is  

submitted that a strong and e f f ic ie n t  in s titu tion a l frame:/ork 

under the proposed regime would push biodiversity conservation a 

. step forward.

-4:3: IS# Research and Training

Because o f  the importance o f understanding* the dynamics of 

b io logica l diversity, the best methods o f managing protected and 

conservation areas, how to use components o f b iod ivers ity  

sustainably and the e ffe c ts  of socia l, cu ltural, economic and 

other anthropogenic factors on b iod ivers ity , research and 

training form the bedrock of biodiversity conservation. Research 

and training play a central role in the development o f technology 

and b iotechnology.^  Q ualified  personnel are necessary in 

carrying out surveys, preparing inventories and monitoring 

biodiversity. Training o f taxonomists, ecologists, technicians, 

ethnobotanists and other specialists to manage both protected and 

conservation areas is necessary.

Since research and training are important elements in enhancing 

conservation and sustainable use of components of biodiversity, 

the proposed instrument should ob lige developed countries to 

assist research in  develop ing cou n tries . I t  should a lso  

encourage developing countries to increase investment in research 

and training.
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4:3:20 Education and Public Awareness

Since b io lo g ica l d iv e rs ity  occurs everywhere and its  loss 

impoverishes mankind as a whole, i t  is  imperative that a l l  and 

sundry be made aware o f the need to conserve i t s  components. 

They should be made to appreciate the fundamental ro le  that 

biodiversity plays in their survival, and development.

Raising awareness at a ll levels, o f environmental conditions and 

management through the prevision o f information, education and 

training is  e s s e n t ia l fo r  environm ental p ro te c tio n  and 

improvement. Raising awareness would enhance participation and 

support for conservation activities by local communities.

The proposed convention should address tnis issue exhaustively.

I t  should require contra::ing parties to  use a l l  available
07 , _ . ,

avenues to promote conser nation awareness. Botn formal ana 

informal means should be p lied  to  tneir fu lle s t  extent. The 

essence of th is ob ligation  would be co ensure that communities 

are aware o f the need to conserve and sustainable use o f 

components o f biodiversity.

Although some e x is t in g  conservation  instruments o o lig e  

contracting p a r t ie s  to  ra is e  environm ental awareness, 

environmental education has not been a p r io r i t y  in  many 

developing countries.W here attempts have been made, the rural 

fo lk  are to a large extent ignored.
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To enable the convention adapt to changes in sc ien tific  and other 

fie ld s  so as to  keep pace with developments, the proposed 

convention should adopt the protocol and annex system. Such 

system would fa c ilita te  plugging of any Lacuna develop

with time and expansion of sc ien tific  knowledge. Kith regard to

the protocol, system, precedent has already been established by

i _ Sr '  * * 9 °the Convention on Long Range Transboundary Air Pollution, 1979, "

..eng, other lega l instruments in the f ie ld  o f environmental

conservation.

4:3:22 Other Aspects

The proposed regime should provide guidelines on conservx :ion 

methodology to enable states determ ine th e ir  conser ration 

p rio rities  and in establishing protected and conservatioi .;,reas. 

Individual part-i.es should be l e f t  alone to determine now to 

implement the convention at the lo ca l le ,re l, because to be 

successful, in ternational mechanisms should respect national 

p riorities  and generally complement overall development.

With regard t the financial rnechai sms, effective modalities to 

fa c ilita te  the transfer of finant .al resources to developing 

countries should be provided for. To promote implementation or 

the convention, the financial regime should operate on a
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reciprocal basis whereby funds would be suspended should a state 

fa i l  to  fu l f i l l  its  obligations under the convention.

Finally, i t  should ob lige  contracting parties to. incentivise 

biodiversity conservation.-^ Financial incentives have greatly 

enhanced faunal conservation in Zimbambwe. I t  is  posited that 

proper incentives could play a considerable role in biodiversity 

conservation.

s •••

4:4 Conclusion

This chapter set out to examine the emerging principal elements 

of the proposed convention. Part one demonstrated in ter a lia  

that there is  an overwhelming case for a new conservation 

convention on global b io log ica l d ivers ity . I t  was i ‘ ped that 

although many instruments address biodiversity, some c f tfhich are 

e ffec tive  in th e ir sp ec ific  areas, in their to ta liz e  they are 

necess~ *ilv s e c to ra l and th e re fo re  incapable o f enhancing 

conservation o f b io log ica l d iv e rs ity  on a global scale. In a 

nutshell, i t  has been shown that the only way to treat the 

problem of biodiversity impoverishment as a global challenge is 

through a new conservation convention. Such instrument would 

affirm the global character 01. the challenge and provide 

mechanisms fo r its  conservation. The second part attempted an 

assessment o f the elements which should be included in the 

preposed convention. The discussion demonstrated the complexity
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>f the issues to  be recon c illed  before a worthwhile convention 

:an be concluded. I t  was also i l lu s tra t iv e  o f the unenviable 

XDsition o f the negotiators and, therefore, the future of 

biological d iversity .

Dn the whole, i t  has been shown that in addition to  addressing 

shortcomings o f ex is tin g  regimes to enhance th e ir  u t i l i t y ,  the 

proposed convention should address conservation o f b io log ica l 

d iversity as an ecological unity. How far i t  could successfully 

accomplish th is ambitious goal is  beyond the scope of th is 

chapter.

I t  is  subm itted th a t should the elem ents considered be 

incorporated in the proposed instrument, the coming into force of 

the convention would undoubtedly place b iod ivers ity  in ius 

:..ghtful place. However, i t  must be emphasized that the regime 

would only herald the era of a continous out. heightened struggle 

•;d save natures brightest torches.
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CHAPTER V

THE FUTURE OF EICLCGICAL DIVERSITY 

(XJNCIUSIO&S AND RECQ k IEDATIQNS

e  primary ob jective  o f  th is  study has been to lay bare cue 

seal response by the in ternational community to  the challenge 

>sed by loss of b io logica l diversity. Our thesis has been that 

concerted in ternational regime is v imperative in this regard, 

id true, the in ternational community is  currently involvec in 

le preparation o f a g loba l instrument on the conservation of 

Lological diversity.^

n chapter one, we demonstrated, why international e ffo rts  should 

2 marshalled towards conserving dwindling stocks o f components 

f  b io lo g ic a l d iv e rs ity  and the immediacy o f action in that 

irection. We endeavoured to show that the international 

omnunity has no choice but to adopt concrete measures to stem 

urther loss of components o f b iod ive rs ity  not only for the 

•urpose o f  maintaining eco log ica l balance but for the survival 

md development o f humankind as a whole. In it s  en tire ty , the 

:hapter establishes that components o f the planets b io log ica l 

liversity are a conservation imperative.

[n the second chapter, we carried out a detailed examination of 

existing normative and institutional structures relating to the 

:onservaticn of habitats, ecosystem species and genera. Regimes 

relating to conservation of, habitats and ecosystems, species and
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biodiversity o f the marine environment were analysed. Emphasis 

was la id  on the major conservation mechanisms and strategies and 

their strengths and weaknesses. Briefly, the following were our 

findings.

i )  there is a general consensus at the international level that 

components o f the planets b io log ica l d iv e rs ity  should be 

conserved. The consensus o f opinion is  th a t a g loba l 

approach is  long overdue,; such approach would r e f le c t  the 

ecological unity o f the biosphere.

i i )  although no g lobal instrument addresses conservation o f 

components o f b io lo g ic a l d iv e r s ity  as i t s  prim aly 

objective, the international community has attempted to 

contain the challenge posed by impoverishment of biological 

diversity previously. There exists over a dozen instruments 

on various aspects of biological diversity.

i i i )  the evolution o f lega l r i : ms re la tin g  to conservation o f 

components o f b io log ica l d iv e rs ity  has for the most part 

been piece-meal and sectoral in character. The trend has 

been reacting to  spec ific  needs in sp ec ific  areas at 

specific times and hence the p ro life ra tion  o f conventions 

and consequently the emergence o f gaps in coverage.

iv ) although some ex istin g  regimes have the potentia l to 

conserve components o f b io lo g ic a l  d iversit in their 

specific areas, they labour under inadequate f i  c ia l and
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institu tional mechanisms and th e ir  potential is  yet to be 

rea lized  many years since they entered into force.

v ) most ex is tin g  conservation measures have been "stop gap" 

that is  to say, they are measures aimed at saving species or 

genera and habitats threatened with death and disappearance. 

National parks and other p ro tec ted  areas have been 

established in many trop ica l countries to save w ild  fauna 

and forested areas.

v i )  because ex isting and proposed intellectual property rights 

regimes are fundamentally designed to enhance protection of 

innovations and inventions they are ill-equiped to promote 

conservation o f genetic resources in developing countries. 

The regim es w i l l  undoubtedly make a cq u is it ion  o f 

biotechnology and other environmentally sound technologies 

d if f ic u lt  and expensive fo r  develop ing countries. 

Ultimately, the in te lle c tu a l property righ ts re: ime is  

lik e ly  to d iscourage the conservation  o f b io lo g ic a l 

diversity in developing countries.

v i i )  although environmental awareness has grown from strength to 

strength since the celebrated Stockholm Conference, 1972, 

and despite many shared perce; lions in global environmental 

concerns, environmental degra 'ation and loss o f components 

o f b io log ica l d ivers ity  in many countries continue almost

unabated.



The su rvey  in  th is  chapter re v ea ls  that although the 

international community has striven to  conserve components of 

b io log ica l d i v e r s i t y  th rough , t r e a t i e s ,  r e s o lu t io n s ,  

declarations, programmes arid action plans, i t  has fa iled  to curb 

environmental degradation and loss o f components o f b io log ica l 

d iversity. Minimal attempts appear to have been made to address 

conservation o f components o f b iod ivers ity  system atically, 

comprehensively and on a planetary scale. Although the approach 

need not be global, the sectoral approach has performed dismally. 

I t  is  evident that inherent and functional de fic iencies in 

existing regimes account for their poor performance.

In chapter three, we have attempted to  show how ex isting  lega l 

mechanisms attempt to  contain  the challenge posed by the 

contamination o f the biosphere by pollutants and other influences
t

deleterious to components o f b io lo g ic a l  d iv e r s ity .  We 

demonstrated that significant global and regional measures have 

1) on adopted p a rticu la r ly  in the realm of preventing marine 

p< llution. A comprehensive strategy on the protection of 

stratospheric ozone has also been adopted.

I t  is evident that despite these e fforts, the bioshpere remains 

contaminated and influences harmful to the planets b io log ica l 

diversity appear to be on the increase. The need to revamp 

existing measures cannot therefore be over-emphasized.

In chapter four, we attempted to show that the in terr ational



community now realizes and acknowledges that existing regimes are 

inadequate and is  p ick in g  up the loose threads. We a lso 

attempted to  make a case fo r  a new g lob a l convention on 

b io log ica l d iv e rs ity . Most o f the chapter was devoted to the 

nature and character that the proposed instrument on biological 

d iversity  should take. The survey is  i l lu s tr a t iv e  of the 

complexity o f the issues to  be reconcilled  before a meaningful 

convention can be ready for signature. I t  also demonstrates how 

comprehensive such instrument should be.

Having looked at what the proposed convention should contain, i t  

becomes imperative to  assess its  prospects as a conservation 

mechanism and the future o f biodiversity in developing countries. 

With regard  to  scope, i t  would appear that the proposed 

instrument w ill be quite extensive. I t  covers a wide spectrum of 

the planets biological diversity and embodies most conservation 

mechanisms and s tra teg ies . Iu jBSaa the ecosystem approach and 

proposes a systematic and c. .mpreher.sive approach through the 

establishment o f  comprehensive systems o f p ro tec ted  and 

conservation areas.

To enhance long term conservation by involving local populations 

in the sharing of benefits, the proposed convention proposes to 

i  norat the integrated approach as one o f i t s  conservation 

st egies. This would oblige contracting parties to integrate 

conservation o f b iod ivers ity  into th e ir  national planning and 

development stra teg ies. Since th is  approach involves adopting



anticipatory measures, i t  is l ik e ly  to  enhance conservation in 

the long run.

For purposes of supporting an e ffective  and e ffic ien t secretariat 

and conservation ac tiv ities  in individual countries, the proposed 

instrument proposes an elaborate, financial mechanisms. This is 

an important element, and i t  is  hoped that in addition to the 

traditional methods o f  fin an c in g  conservation , i t  v/ ill 

incorporate innovative funding mechanisms such as users fees and 

debt-for-nature swaps. Granted th a t inadequate fin a n c ia l 

resources has plagued ex istin g  regimes fo r  many years, the 

necessity o f a sustainable financia l regime under the regime 

cannot therefore be over-emphasized.

Although the fin a l formulae o f technology transfer is  yet to be 

articulated in the proposed irftrum ent, th is is  an important 

element in view of the importance to the south of the technology 

harboured by the north. That technology could play a crucial 

role in  sound environm ental management and sustainable 

u tilization  of components of biodiversity and enhance development 

in developing countries need no belaboring. Such approach 

would be consistent v.Tith  that adopted by the 1990 amendment to 

the Montreal Protocol on substances that deplete Ozone Layer, 

1987.  ̂ The p ractica l aspects o f technology transfer from 

developed to developing countries remain a contentious issue.

The instrument, proposes anticipatory mechanisms, including the



generally accepted environmental impact assessment. This is the 

epitome o f  the rea liza t io n  by the international community that 

development projects, programmes and technology could a ffect 

b iod iversity detrimentally. The environmental impact assessment 

mechanism has become a predominant to o l in recent years for 

anticipating and pre-em pting environm enta lly  in ju riou s 

consequences o f the development process. I t  ensures that 

ecological costs and other adverse e ffects are taken into account 

in the decision making process." Undeniably, the mechanism could 

.play an important ro le  in the conservation o f b io log ica l 

d iversity.

In addition, given that the proposed instrument aims not at 

replacing existing regimes, but strengthening their operation by 

f i l l in g  in gaps in coverage, co-ordination and provision of 

financial assistance to secretariats and programmes v itb  similar 

conservation ob jectives, i t  would enhance their utiJ ity thus 

boosting global conservation efforts.

To coun:er institutional inadequacy which characterise existing 

regimes, the instrum ent proposes a strong and e f fe c t iv e  

institutional framework. Emphasis is now being laid on efficient 

international and national institutional structures to facilitate 

conservation. Most important, •' he instrument proposes the 

reporting system. This is  an i  portant device fo r guaging 

compliance and commitment by contracting parties. We are 

convinced that a strong, e f fe c t iv e  and e f f ic ie n t  in s titu tiona l



312

framework could play a central role in enhancing conservation of 

b io log ica l d iversity .

Unlike most ex is tin g  instruments on conservation, the proposed 

instruments, i t  would appear w i l l  place equal emphasis on both 

in-situ  and ex -s itu  conservation measures. Proposed provisions 

articu late the obligations concomitant thereto.^ This approach 

is h igh ly  commendable in view o f the exceedingly important 

role that ex -s itu  conservation measures play and could tB play 

cfiobal conservation. But above a ll, this approach is  consistent 

with the need to  conserve as much o f the planets b io log ica l 

d iversity as possible.

Other fundamental aspects that could play a significant roie in 

conservation and have been earmarked for inclusion in the 

proposed instrument include, education and public awarerrss and 

research and tra in ing. Raising awareness and encouraging 

participation at the local level is c r it ica l to implemen • ition of 

conserve" ion instruments.

On the whole^, the proposed instrument sets out the basic 

obligations of contracting parties and major operational themes. 

Since the causes of biodiversity impoverishment are essentially 

anthropogenic, the instrument prop ses to commit contracting 

parties to, regulate human a c t iv it ie s , adopt anticipatory and 

corrective mechanisms and promote a c t iv it ie s  compatible w it a 

conservation of biological diversity.



313

The o vera ll focus o f the proposed instrument is  to enhance 

suscainable u tilization  of components of biological diversity for 

sound environmental managment and sustainable development.

Ultimately, the e ffec tiven ess  o f the convention when i t  is  

fin a lly  adopted and comes into force w i l l  depend on the 

commit:rent of both developed arid developing countries. By reason 

c f technological backwardness, inadequate financial resources and 

expertise, and the g u llib ility  of po litica l leaders, developing 

countries are unlikely to use access to biodiversity by the north 

as a bargaining chip e f fe c t iv e ly .  But even i f  they did so 

successfully, the amount l ik e ly  to  be obtained is  r e la t iv e ly  

small compared to the amount needed to conserve and maintain 

biodiversity in these countries. In a "u tshell, therefore, an 

important t e s t  o f the proposed instrument i s  to  create a 

sustainable fin an c ia l mechar: sm. We are o f the view  that taxes 

on users and beneficiaries c f genetic materials, debt-for-nature 

swaps and contributions amo:g others may not provide adequate 

funding. Additional funds from the north could supplement these 

sources. Thus, unless developed countries fa c ilita te  transfer o f 

technology to developing countries, provide technical assistance 

and increase investment in conservation, l i t t le  i t  appears w ill 

have been done to  enhance conservation  and susta inab le 

u tilization  o f components of biological diversity.

On th e ir  part, developing countries w ill  be ob liged to adopt 

appropriate legal and administrative arrangements to demonstrate



ccmmitment to  b io d iv e r s it y  conservation . Such national 

frameworks should be designed to promote implementation o f the 

convention when i t  f in a lly  comes into force. B iologists, 

environmentalists and economic planners should therefore act in 

unison to  fa c i l i t a t e  the establishment and management o f 

protected and conservation areas. and enhance e.X-si'm
eonsevviQvlon»
I t  must be emphasized that although environmental degradation and 

loss o f b io lo g ica l d iv e rs ity  are yet to be perceived as threats 

to national security compared to threats of m illitary  invasion, 

they are in fact threats to global security. Loss of components 

of b io logical diversity has reached a crisis level and everybody 

including p o l it ic a l  leaders must rea lize  that the planet is  

gradually but e f fe c t iv e ly  loosing i t s  capacity to  sustain l i f e .  

The paradox is  that po litica l leaders of states threatened with 

i . l l ita ry  invasion rant about not ceding an inch o f their s o il 

h ire  allow ing thousands o f tonnes o f s o il to be washed away 

through deforestation and other inappropriate methods of natural 

resource exp lo ita tion . Developing countries should therefore 

support the proposed instrument whole heartedly.

In addition, the fo llow ing  measures could be taken to make the 

proposed instrument a more e f fe c t iv e  biodiversity conservation 

device:

i )  Provide fo r a rec ip roca lly  operating fin ancia l mechanism 

where funds would be suspended should a contracting party 

fa i l  to fu l f i l l  her obligations under the convention. Such a



procedure would place the burden o f proving that a party has 

met i t s  ob liga tions under the convention on the party 

i t s e l f .  We think that this would boost commitment, improve 

the reporting system by acting as a censoring mechanism and 

ultimately enhance implementation o f the convention.

i i )  Provide deta iled  gu idelines on the establishm ent and 

management o f protected and conservation areas but leave the 

parties to determine national p r io r it ie s  on the basis of 

loca l circumstances. Allow ing fo r such f l e x ib i l i t y  is 

crucial in  winning support fo r  the instrument and 

fa c ilita tin g  implementation.

i i i )  The fund es ta b lish ed  by the convention should be 

administered by the world banK.

iv) Provide for an elaborate system of reviewing and monitoring 

implementation o f the convention. The convention should 

provide fo r  the estab lishm ent o f a body to  oversee 

implementation o f the convention between the conference of 

party meetings. Such a body would oversee the day-tc-day 

implementation o f the convention.

v) Contracting parties should be encouraged to adopt legal and 

administrative structures which promote land tenure and land 

use systems, energy, population and settlement po lic ies  

compatible with the conservation of components of biological



316

d iversity .

v i)  Provide for the use of financial and economic incentives at 

a l l  levels to enhance conservation. Given that incentives 

have contributed to the depletion of forested areas in man̂  

countries, i t  is  submitted that w ell designed economic anc 

financial incentives could have the opposite effect. Suet 

system is reported to be working well in Brazil.

v i i )  Developing countries should be obliged to promote awareness 

ris ing at a l l  le v e ls .  They should be encouraged tc 

incorporate conservation education into th e ir  nationa- 

education currieu lum s. To enable them f u l f i l l  this 

objective, they should be accorded technical and financiaj 

support.

ft nee conservation o f biological diversity demands the adopt ior 

of both short-term and long-term measures, i t  is  c r it ic a l  that 

the proposed instrument address both.

In the short-run what is needed are specific-on-the ground actio; 

to preserve and manage components o f biological diversity. Sine* 

the most effective way to protect ecosystems, habitats and thejj 

constituent spec ies is  to p ro tec t and manage major area: 

containing them so that they do not deteriorate unnaturally oj 

are not unduly in terfered  with by outside factors ircludir< 

exploitation by man, i t  is imperative to establish more protecte<
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and conservation  areas and tra in  managers to enhance their 

sustainable u t il iz a t io n . Indeed, i t  is  submitted that except 

’under catastrophic constraints of impending extinction of species 

or habitats, the best conservation strategy is  to conserve whole 

ecosystems of su fficien t size and habitat diversity to maintain 

representative trophic structures and cr it ica l species.

Over the long-run globa l conservation o f b io lo g ica l d iversity  

w ill depend on economic development and sustainable use of 

natural resources, ecosystems and habitats containing them.

The proposed lega l instrument on b io lo g ica l d iv e rs ity  should 

address both short and long-term conservation measures. However, 

i t  must be emphasized that although the instrument proposes tc 

address b iod ive rs ity  system atically and comprehensively, i t  

cannot tor a moment pretend to be the panacea to  loss o f the 

planets biological diversity. No single conservation convention 

can conserve a l l  components of b io lo g ica l d ivers ity . Put 

differently, there can be no s ilv e r  bu llet to the challenge of 

conserving global b iod ivers ity . But i t  cannot be doubted that 

the convention w i l l  be a c r i t ic a l  addition to  the global 

environmental conservation efforts menu. Heightened publication 

arid the resultant conservation euphoria is likely  to lead to the 

adoption of conservation measures and the establishment of more 

conservation and protected areas and thereby boost commitment

towards conservation.
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Conservation o f Biolog ica l Diversity: An Overall Approach

Unquestionably, no amount o f tinkering with lega l norms is  

su ffic ien t to  conserve components o f b io log ica l d ivers ity  

Particu larly  in developing countries unless fundamental causes of 

the present unenviable state 'o f th is  global resource are 

addressed. Neither w i l l  high and nice sounding phrases such as 

sustainable, u tilization  or sustainable development^ advance the 

cause o f biodiversity conservation. In order to achieve the very 

important goal of conserving the planets biological diversity, i t  

is  im perative that any measures taken be an in tegra l part o f a 

comprehensive environmental conservation strategy. Conservation' 

• o f b io lo g ica l d iv e rs ity  should therefore be perceived as an 

important component of the overall conservation strategy.

Economic 7 ?velopment

One o f the most important res j I t s  o f the Stockholm Conference, 

1972, was the recognition that :he principal threat to biological 

diversity and environmental degradation in developing countries 

in particular derive from poverty, and under-development. Much 

of the environmental degradation being witnessed today is  the 

product of soil erosion, deforestation, desertification and loss 

of genetic strains on account of the widening and desperate 

search by rural communities for food and fuel. They simply have 

nowhere to go but deeper into forested areas, higher up slopes 

and further into grazing lands and pushing cultivation into even 

more frag ile  soils."
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genuine cr sustainable development is  possible without ration 

exploitation  o f  n a tu ra l resources and sound environment, 

management. There is  now a general consensus that a glob, 

attack on environmental challenges cannot be divorced from . 

attack on g'lcbal poverty. This is c r i t ic a l  because,'"the maj< 

problem facing the south and the. world is  the persistence < 

poverty." u The imbalance of present world economic conditio; 

make i t  extremely d if f ic u lt  to bring iJocut sustained improveme; 

in the worlds environmental situation. Poverty, over-populuti 

and the resultant pressure on land drive farmers to ovcr-cxplc 

their small holdings and look’ to the forests for new land.

Logically, since mass poverty l i e  at the root o f environment* 

degradation and loss o f components o f b io lo g ica l d ivers ity  : 

developing countries, i t s  elim ination  and assuring access < 

people to b io lo g ica l resources app 2ar to be the sine cua rot 1 

sustain** .le  environmental improvement. N

Thus, accelerated and balanced g loba l development and laser: 

improvement in the planets environment require improved war. 

economic conditions. I t  is submitted that i t  is only eradicate 

or reducing poverty and undcveloc. *ient that work to conser< 

biological diversity can rea lly  be secure. Otherwise,

"How can we speak tc these who live  in villages anc; . 

slums about keeping the oceans, r iv e rs  and a ir  cie<
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when their own l iv e s  are contaminated at the source? 

The environment cannot be improved in conditions of 

poverty".11

Implicit in the above passage, is, the underlying r e a lity  that 

environmental improvement w ill  ultimately depend on breaking one 

hurrah poverty cycle by dismantling barriers o f development and 

devising v/ays and means to meet peoples basic needs and greed 

without excessive destruction or disruption of natural systems. 

Thi's assertion finds support in the woi'ls o f a learned writer who 

posits that,

"Hardly any other factor would help developing world

species and habitats more and probably nothing less

w ill adequately v/ork than speedy economic modernization

of the third world within the framework of econoriic 

l ?development."

The essential argument is  that unless and until eccrcmic 

developr nt is  broad enough to ensure minimum liv in g  standards 

for a ll people, b io logica l resources w i l l  continue tc be over- 

exploited and because th is occurs and continue to take place 

unevenly across the globe, some habitats and ecosystems w ill  be 

irreparably damaged and their component species and genera lost.

I neon lr overt ibly th e r e fo r e ,  th . ch a lle n g e  fa c in g  the 

international community is  to institu te an economic order to 

eradicate or appreciably reduce poverty, underdevelopment and
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greed. Because loss o f b io log ica l d ivers ity  is part o f the

north-south dialogue and conservation impinges on international

economic order, a new economic order appear to be a principal

approach in  addressing the cha llenge o f b io d iv e r s ity  

13conservation.

Wen qUq
What therefore aopear necessary is.the development of a new ethic

A
where conservation and care for the planets biological resources 

replace the current extravagant consumerism, wasteful and 

destructive use which characterises exp lo itation  o f b io log ica l 

resources. A new economic order through which economic activity  

is geared towards enabling developing countries meet basic need.; 

.of th e ir  people would certa in ly  enhance conservation of 

biological diversity. As has been eloquently put,

" I f  people are to  be interested in environmental 

. ^protection, i t  is  essen tia l that their basic needs be 

sa t is fied ."^

What emerges is  that the best way to conserve the planets 

biological d iv e rs ity  is  therefore not reprimanding those who 

cause environmental degradation and extinction of species, but to 

understand why they do so. Only then can substantive action to 

eradicate or minimise the causes be taken. In a nutshell, i f  

components o f b io log ica l d ivers ity  are to be e f fe c t iv e ly  

conserved, the international community has no choice but to 

address widespread poverty and underdevelopment in developing

countries.
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Technology

Developing countries have special requirements in so fa r  as 

industrial technology is  concerned. I t  is  almost the sine qua 

non to th e ir  rapid development. In addition, i t  cannot be 

doubted that sophisticated technology is  necessary in the 

development process. Environmentally benign technology on the 

other hand could lessen the da ily  burden o f rural communities, 

decrease deforestation and erosion, help in the protection o f the 

ozone layer and reduce the build up o f carbon dioxide and other 

trace gases in  the a tm osp h e re .D oes  th is mean that massive 

application o f technology in developing countries would enhance 

conservation o f biological diversity? An affirmative answer to 

this question depends on the type of technology, mode o f 

application and the presence o f other fac ilita ting  elements.

Transfer of technology to developing countries has i t s  own 

limitations. In the f i r s t  instance, since most o f the worlds 

technology is  developed and applied by tran s-n a tion a l 

corporations in developed countries in response to market 

demands, i t  i s  only co in c id en ta l that they correspond to  

technological needs of developing countries. Studies have shown 

that deve lop ing coun tries  have im ported inappropria te  

technologies.

Secondly, an inherent impendment to tech:.ology transfer is  the 

nature of the technology its e lf . Since technology does net exist



323.

in isolation, the receptive character of the recipient culture or 

environirtent i s  c r i t i c a l  fo r  adaptation. A tech n o log ica l 

infrastructure composed of literate, careful demanding, skilled 

and in n o va tiv e  tech n ic ians is  in d is p e n s a b le . ° Th is  

infrastructure fa c il ita te s  the development o f a technology 

culture.

But when a l l  is  said and done, developing countries require 

appropriate technology, that is  to say, technology which serves 

the quantitative as well as the qualitative needs of the majority 

of tne people. Such technology could play an important ro le  in 

enhancing sound environm ental managment and su sta inab le 

development. However, technology alone is  not enough. In the 

words o f Tolba,

!,. . . l e t  us make no mistakes technology alone w i l l  not

1 7solve our problems."

A ll in a ll, technology could play a significant role in enhancing 

conservation and sustainable u t i l iz a t io n  o f components o f 

biological diversity in developing countries.

Ascribing Value to Species

Since b io lo g ic a l  d iv e r s i t y  has no va lue under re ign in g  

philosophies,^ environmental degradation and extinction  of 

species are not g e n e r a l ly  p e r c e iv e d  as e c o n o m ic a lly  

disadvantageous. The lo g ic a l conclusion o f the preva iling 

philosophy is  that destruction of valueless tilings is of no legal

or economic consectucnces.
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But the philosophy that species are free goods with no recognized 

value affects their conservation detrimentally. We are positing 

that, ascribing value to species and genera would promote their 

conservation.-^ But what needs no belaboring is  that fact that 

species have value. F ir s t ly , the fact that species have no 

recognized value does not mean that they have no value at a l l .  

To hold otherwise would be extending log ic  too far. Secondly, 

since the market value of individual species derive from certain 

characteristics and a ttribu tes o f a species, i f  such species 

became extinct so would the attributes that make its  individual 

members valuable. Thirdly, i t  is  indisputable that i f  genes have 

value, so have species that contain them. Fourthly, species have 

value because they are an indispensable source o f important 

sc ien tific  i nforuiaiton. F in a lly , tney may also have value for 

ir .ir  part in maintaining eco log ica l balance. I t  is  submitted 

1 rat the usefulness o f species to man is  th e ir economic and 

ecological value and should be assessed.

What is  therefore needed is a change in humanity's perception of 

wealth. Natural resource endowments should be included in every 

country's inventory o f wealth. But the task o f ascribing value 

to species is not only enormous but challenging, "finding clear 

values o f species is only part o f the challenge." A number of 

hurdles must be surmounted before the process takes o ff. In the 

firs t  instance, a methodology to implement the process is  

necessary. No such methodology exists at the present. Secondly,
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since many species have no recognized value at the present, the 

challenge lik e ly  to face both scientists and economists is how to 

determine their potential value. Thirdly, there is a problem as 

to how the value of species l ik e ly  to  evolve in future would be 

determined. F ina lly, is  the value of species assumed to be 

static? Undeniably, "many d ifficu lties  w il l  undoubtedly arise 

and a considerable degree o f arbitrariness w il l  have to be 

a c c e p te d .H o p e fu l ly ,  given time and experience, a workable 

approach could be developed.

Though expensive and ted iou s , a scr ib in g  value on natural 

patrimony is  lik e ly  to reduce environmental degradation on 

account that,

"knowing the value of individual plants and animals, it  

: w ill be possible to calculate the value of the w ild life  

contained in a given area. This, together with other

factors such  as HHiSHe H££ *JL ££££££. 2£

representativeness should lead to  the development o f a 

method, to assess the value of natural ecosystems or
po

protected areas."

Unkown values i t  does appear would have to be estimated.

Increased State Cairoitmcnt to  Conservation Conventions

To many countries, conservation  conventions co n s titu te  

couiriitrrents the non-performance o f which is  of no economic or
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O')
legal consequence. There is  no motivation to seek compliance 

or redress.

The nascent sp ir it  of co-operation and voluntary contribution to 

the protection of global environment has not taken root. Time is 

long overdue for international law to create a broad standard of 

legal l ia b i l i ty  for environmental harms to enforce the growing 

body o f commitments to international environmental protection. 

Without firm  princip les and precedents holding states fu lly  

accountable fo r  the e f f e c t s  o f th e ir  a c t i v i t i e s  on the 

environment beyond national jurisdiction, the resolution o f every 

international environmental problem, such as contamination of a 

shared r ive r  basin or large scale degradation of oceans or the 

atmosphere gets brokered through a web o f reciprocal economic 

advantage and p o l i t i c a l  expendiency that im pairs the 

effectiveness o f resu lting agreements.2  ̂ Judge Singh, the 

president o f the International Court of Justice lays down the 

challenge facing the international community with authority and 

eloquence in the following words,

"May I submit that the burning question now cor fronting 

jurists in their exercise towards promoting the wel] 

being o f the law concerns the preva iling p o lit ic a l 

framework which displays a to ta lly  inadequate po litica l 

commitment to any regime o f regulation other than one 

based on reciproca l advantage. Th resu lt is  that 

regulation can be translated into en able law. The 

crucial problem is  to bring about a crystallization of
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international c o -o p e ra t io n  in to  the f i e l d  o f  

enforceable lav/- an aspect ca llin g  for a great deal 

more than e f f o r t s  s o le ly  d ire c ted  towards the 

formulation o f new laws or rights without any method or 

machinery to enforce them.

Although most conservation conventions conta in  p rov is ion s  

relating to dispute settlem ent, these provisions are ra re ly  

activated i f  at a l l .  This is  because disputes infrequently 

arise i f  economic in terests o f contracting parties are not 

directly damaged. Economic interests play a pivotal role in the 

implementation of conventions.

Hov/ever, con tractin g  p a r t ie s  must demonstrate increased 

commitment to  ex isting and future conservation instruments. 

International and nationa l non-governmental environmental 

organisations should work hanc-in-hand to r a l ly  international 

support for conservation in. :raments o*nd exert pressure on 

individual parties to fu l f i l l  their international obligations.

Several stu d ies have shown that although conservation of 

biological diversity is  increasingly being viewed in the context 

of land-use planning and economic development, which means the 

question is  no longer lock in g  up areas, estab lishm ent o f 

conservation zones with l i t t l e  intervention or manipulative 

management remain the principal conservation strategy in the 

short-run.^0 The prevailing circumstances cannot permit large-
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scale conservation of components of biological diversity in ways 

other than by establishing protected areas and reh ab ilita tin g  

degraded ecosystems and habitats. Undoubtedly, th is is  why 

protected areas have been es tab lish ed  in  many develop ing 

countries to protect, animals and forested zones. In the long

term, hovzever, success o f this mechanisms in the face of 

increasing human population and demand fo r  natural resources
on

remain uncertain. But states must address both immediate and 

emergency requirements (endangered parks species, collections and 

genetic m ateria l). In addition, po licy  and other root causal 

factors should also be addressed. The dual approach is c r it ica l 

because as elsewhere stated, over the long term conservation of 

oiological d ivers ity  w i l l  depend on economic development and 

sustainable use of biological resources, ecosystems and habitats 

containing them.

The picture v;hich emerges is  that over and above the proposed 

legal instrument, the international community should adopt other 

additional measures i f  components of biological diversity are to 

survive the present generation. Current e f fo r ts  should be seen 

in the con text o f a comprehensive g loba l environment 

conservacion strategy.

Having considered the im p lica tion s  o f  the proposed legal 

instrument on b io log ica l d ivers ity , the place o f economic 

development and other measures necessary fo r a comprehensive 

conservation strategy, the following are cur recommendations:
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i )  Developing countries should have access to appropriate 

technology in both public and private domains in developed 

countries. That such technology is  necessary not only for 

promoting industrial development but sustainable utilization 

o f components o f b io log ica l d iv e rs ity  as w ell, need no 

belaboring. Because these technologies w i l l  in ev itab ly  be 

offered at exceed in g ly  exhorb itan t prices, developed 

countries should extend financial assistance to the south to 

enable i t  purchase them. The proposed instrument should

. . make provision for th is.

i i )  In order to fa c ilita te  sustainable u tilization  of biological

resources at the local level, states should be encouraged to

devise appropriate economic and fis c a l incentives to

influence the behaviour of communities. Such incentives

would also strengthen community based resource management

• ’̂ 9activ ities  and thereby boost rural conservation " The 

proposed instrument should therefore encourage t\ :< promote 

the use of incentives by contracting parties.

i i i )  Although there already ex ists a regime geared towards 

eradicating depletion o f stratospheric ozone, for e ffective 

conservation o f the planets b io lo g ica l d ivers ity , i t  is  

imperati ? that a coraprehensi ** agreement designed to pre

empt the anticipated conseque zes o f the greenhouse effect 

be concluded not in the too distant future.^ Such regime 

vould work tov/ards reducing the build up of greenhouse gases
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in the atmosphere which cause global warming.

iv ) I t  is  a lso recommended that developed countries increase 

their investment not only in cosnervation but also in other 

aspects o f  the economies o f deve lop ing cou n tries  to  

fa c ilita te  tr ick lin g  o f wealth and affluence to the south. 

Trade liberalisation and other aspects which are like ly  to 

improve the economic stature of developing countries should 

also oe encouraged and promoted. The proposed instrument 

should make p rov is ion  fo r  the a d d ition a l funding by 

developed countries.

v) Most important, nothing should be given fo r nothing. 

Cancellation of ex is tin g  and mounting debts in developing 

countries by the north should be made conditional upon firm 

commitment to  environm ental conservation . C red ito r 

ccurtries should ensure- that fo r every debt cancelled the 

environment is conserved. In the long-term such practice is 

likely  to enhance commj i ment to conservation in developing 

countries. Practice should be allowed to evolve so as to 

attain the status of custom.

v i) With regard  to  in t e l le c tu a l  p roperty  r igh ts , i t  is  

imperative that sustained e ffo r ts  be made to ensure that 

such rights do not shape global breeding systems in a manner 

detrimental to interests of developing countries. This is 

a complex issue because existing and proposed regimes are 

designed to strengthen protection of innovations and related
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righ ts .^2 This could have the e f f e c t  o f sea lin g  the 

monopoly by trans-national corporations in the north of 

technology thereby m arg in a liz in g  developing countries
-5-3

technologically. Because a uniform intellectual property 

rights regim e would c e r ta in ly  be detrim en ta l to  the 

interests o f developing countries attempts should be made to 

ensure th a t t r a d it io n a l  breeding systems and other 

characteristics o f developing countries are taken into 

consideration. Joining in the technological mainstream by 

developing countries hangs on a balance should the Uruguay 

Round o f  Talks o f the General Agreement on T a r r if fs  and 

Trade (GATT) succeed.

Implementation o f the foregoing recommedations would make the 

international community more responsive to  environm ental 

conservation.

We have attempted to demonstrate that the .international community 

has adopted various le g a l s tra te g ie s  in  i t s  attem pt at 

biodiversity conservation . The study shows that ex isting  

mechanisms are ill-equiped for purposes of enhancing conservation 

of biological resources on an international scale. Although the 

proposed instrument w ill most certainly adopt a comprehensive and 

systematic approach, we posit that fundamental issues outside the 

realm of legal norms should also be addressed. I t  is only by so 

doing that conservation e fforts  could be secure.
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