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the instrootions in' pursuance of which the

™

= Ordinances were enscted. am, to explain

“that the dineretjon given to the Coupsy

X
3,

- these Ordinqncoé.\—;b 'fix_?thn'jmb of tho 3

tropical colonies and proi.edwrnut ':ai;'i__ng‘t@\

) the difficulty which in ustally upermmd

Jndqul—
-M proving the m 'f&ﬂlhi"‘l.

3. Tt will be seen that the queation at

. issoe bowun ﬁ? ?f Juettca and the
u.tnrmy Gon-ral /1 whaﬁur the yrmi-iom of

: w Ordinancu ‘murproud in their sirict
TR spplicable to a child or young

M‘/‘k\kﬁ S
‘person w‘w at the date of tﬂd’\ s nndm' tho

. ags of 16_, or whe ther @h‘cy may &lso' be appliad,

RN Ry g to explain that m,,_
¥actions 82 and 83°0f dm Indim M!l ;wl
which ig kPenm tode of the EasL Mrtca 4

Protoctcrl‘fn, aufficiently covar ?hevélui"af.

sccaged has been ad@pto& gpnotﬁllyri& thff"" o

to & pcruen who wae under 16 yoan of age at thc

,}m‘ﬁm‘f@saiw of the uxfmcum.frm %4 "”*'7“ .,k,\

b ]
‘Sectdon 82 “Nothing is am offence which is *

\_{"jﬁga of the nm “and coneéqpcneoa of his

done by a child under.eeven years of age".

W_ "Nothing ie an offence which is

doe by & child above 'Q_goln-yqanug{ sge’

nffiqiout Qﬂﬂ'ﬁ of mder 45,.»- 'h ;

oondi:et on that occasion”.

h
&. The question therefore ':t present
ALk ton
at—issue is whether in East Africa the
benefit of the Penal Code Amendment
Ordinances should be extended to a person

between the ages of seven and twelve who

ie gapax deli and aleo to o person between
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Downing Street, 424
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Sir,

i

I am directed by Mr. Secrevery (/M

Bonar Law to transmit to you, "f the

consideration of Mr. Secretery vamuel,
/,‘-'/,.' Aeticdorn ’

the accompanying copy of a dnpat.?\f‘rom 1
the Governor of fhe Britieh Basi Africa

"Protecterate

bloxnay.Lenaral, " Telative o doubis

. Which bewé erisen in the Protectorate as ;

i T8 F I
x

o' the correct, interpretation of certain .

.\.'171; G. Fiddes.
b }.Z.‘ Jugh. .

Sir . Anderson.

“proviedons of the Psnal Uode Amendment
Ordinancee 1999 and 1910.
M Bteol-Martland,

W Mr Bosar Law. 2. 1 am te enclose copies of Lhe {wo '

{ Ordimences in question: which sre founded
on Section JG¥ of the Children ict of
1906 (8 Edwerd 7.Cap.67) toge ther wi th

® —— W 7 g - copies of a Circular .despatch dated the
§ T o { -

-17th 63' F‘ek;ruary 1909, which contained

s _— o o w/







pinant, 2, Seoblen 3 ot the Mmzp.z Or¢insnce ,,
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4% heroby rlpmtl nd tha M Bntun
substitutod smr&:«.

a, hmmtue«- "young

-unmwpmmum

«nﬁm of the Court ws udoz' tho age of 16

.gt e iime
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the offence was Gomnd b tod,




shaPt Title, L This Orfinanoe nay be oited as "The Pana

Cods Amendwant Urdinanoe, 1915" and shall be resd

&5 on0 with the Pena] Code Ordinance, 1909,
*!
& ‘ %@é toforred to as the “rineipal Urdinancs,
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sanabed by the Governer of tha last ifriea
Frotagtorsts »ith tho ndvice and aeneent of the

loginlative Council therwsof,
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apemion Ji}q‘ny/-n l‘:‘.x,'t ‘.pf;-!‘r;‘:‘ ted the imiindicn of the

@ ;Iﬁ{é}&iﬁ??_uw g, Famed 18 Yy petidh aug Didinanos
ABOI.  The amiordion Is LHEL MR perecn unidor Ao ysaye
ef age ehall be con: mned r douth ané net that ne
peregm Shall Ee sentencet 1w J68LE 37 un 67T encs

comftigd by him wher ander 14 sear. 57 age,
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oepinicn 1z i ¢ nfligt «ith the Larmé of v

Ordinance, and libe asked thet tie law be samsnasd im
the dirFee’ 1on incioeted im Lhe preceding paropyeph
an *he ground (ha: +he s8¢ idant of he sty of the
Lriel wilich mgy arnd offlen coes, ip na - ve criea,
seoul oW yanre afier <o 0ffsmce ournt nel g

affert €he position of LLe etecused .. in fuc' ‘o Lolm

prder € yeare ¢f see on KRR Qo e 0f ' ofixrre

Boelh 8 cused should huve ‘e pro.ec: . con

£9
Wy the Peral Oesde Ordiksrcs, 1307,
tneiple uﬂlnaﬁh.’_ the suge  hien e L e
L@ appeara to be founced on proynds

"he Jaw in inolend,

Thiloren's Aeb 190, om whach tre ] aus] Code
Grdimemos, 19309, i ®esed, vide Fer’eom 103 of ‘Fe
Apt, The izw in Baglernd Hes 767 its ehject 1hs pPew
vepssor of Lre imfljctiom ag‘ymmq porcuns ¢f the
more o ire p‘:n,{-"‘mo"b/‘vndﬂ'ﬁt‘ By 1aw ral oroe tla
aze 6 b neeuned & 1ho triel 38 Yhe faci or wlosed
GecideN wnother oF Yo' 've prov.eions of Now A’ apply
The prineiple adoptad by the Chief Jubt.oa piakue
mEbly thni % yOURE e U 1R B r.--.—_ﬂ'-':?y agd JsFpen~
.vmﬂ.-s RY ¢ Bl T 0f 50,8 ZELLIR ASC b- TN AT
fore the mee =0 tha dale of (F: gemvisaion o %
OTfunap AMml © ko LoGRed 0. This pein’ of vize sosme
mn aoteRTR on (B existiine lax ana Hes much ‘o
rodammend 4.
8. It e in view of thiv 61f%arcsnce of praine ]

trat 1 augeast the opipian|cr the Recrviary of Stats

Bo ghlaingd, -

i - » - o
€, it will be c.en that’ the Oiiel Justicc jn his ¢

minute o¥ the 4O ASRLert (vies para £) Gas in my
. . <5 R U >
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. ;’ Pesembzy 2QLh L0,

p9 of (he Ohdel Fualice’s Pemsrks I aw

W hal Lhe supgested alterarsion of the law
wizht be ‘nu“ru and I onclose a dyaft Bilil. It
w#8ud bo fivieadle to ediain the views 07 " ha Houlee
tary of Biste defors introducing tha Pille

2. The oddent ef the BPALl shertly is < ;,rmu‘.'a
fhmt ne parEen;who ¥AS Inikke opinien of ke Ceurt
untrr the age of A8 ab 1hé dats e offencduas .
committed shmll Nave emience of Jeath l"‘k‘" n
er murud guum him,

ba m rongys for Lro acanbfrent be kst inowws ames
tunees the Wiph Couft had dealt Witk musused pornone
whe nuv When tried, ovex Tha-mge of 16 bud who enre
whan ;ﬁc aﬂ'ﬂp was womAited dndaf ine wge of 16
ﬂi@qwn Foburna cuze wit t&t defiassion. % &

1- ﬁm.'WMnan, 3909, 4, -

" yrosng yvrun' m L
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3. Thies reading of the Nrdinan e ¢ ‘rred
the subject of discuseien hetween us ard T was “harn

¢f the epinion as T still am ‘hat euch. 3 cargtructien

\ 3 ¥
of iMe ~rdinance was A etraining of s terph,

™r the case in guestion, however, when
kY
fa~ed with a similar set of circumete- es ~ p:efars.d
. to place a similsr construction on ‘he nrdicance

pther than to read it 'in 1ite mera ghvious pange
ey i

e a ceatrar‘yv'f‘ﬁij.hp .t'v tha. whick had dlxwaav

T agree with the TonbiFabin thd *tperney

“ensrel  that there myst always be d!ﬂ‘.wlm fin .

! . 5 €
correctly amcertaining ages m_ )Qf‘l‘.ﬂl of time from
native evidence, buf there ars net Infraguently °
extranstug circumsiances wlluded to, as in ‘he pressfit
) -

cass the usai move from Laikipia, which pdable ‘the ¥

_ .
“ourty te crrive with sUPPicient sccuragy et the ‘%
spproximete date at which an event teek Wa e. w;
B, Tf 1~ ie the intention of the legislature

e that ¢ persors shall be sasntenced toe death for an
crreﬁce comittisd by him wW-sn under the ap,.e of 19
T gubmit Rt it s-ould he left to the “turt to

say w‘.vlar“.er in ite espinion the &rcused wes under
1¢ y're;;'n of age at tne Lime of ithe offence rather

than as now whether the ggcused ie under 1- years of
afe at the time of the t%

6. I ferward herewith the file of the a'aa_e 2e

requesteds
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l4th December, 1915,
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The Homeurable
The' “hief Secratary, o )
Fairebl., - ;

1 ‘ice yourtwe -amorandums 13111/13/14
: of ¢tk December 1915

riminel ese ©.69 of 1915

Rex vp Yakutu Kuteri.

- —

With reference 1o ihe iemcrandum by the
Vb

Honourable the Attermey Gener=l I have i¢ atate

thdat this is net tha firet occaelen cn which the

Tigh Court has feund dirficulty in givipz erfect to

the previsiens of
19°%

the Panel Jdeds Amendmen

‘rdinence

. In the case of ?z\n_gal frik cvci triea

>
o £
“py “omnam ‘srier J

+ in 1913 on a charge of murder
1+ wae found as & fact ‘that the murder was coOrmmit 6%,&
‘in 1908, end the learned Tudge in his rsport on -, .
the rage stated . o oA B

"] gsentenced the accused t¢ be
' jfim:iaeﬁad}d‘urmg His fajesty's
:I'fl‘aﬁ'ﬂrg in accordarca with Ordi-

'gumc'a Ko. 16 of ‘1‘909, ag ¥ wag' of

,<'gpinien that he Was under léyearsc,




adipytion. “..,,..‘;..»...-,.-..,,“x._v...y. Dt R AP i s m

2, “

| #£ge of an accused mn hs mm*t« the effence
| if the date or gueh Offcnce ctﬂvﬁ‘ be fixed by the
¢vidence before him. _A, Yeer to a nntiye corveys
nothing but a -euon. or a 'leng time' and when un.
event ks happened mers than a few mon-ks heforg,
in my experience, 1t is abemlutely impossible o

get a native tc give even an approximat- idsa

time which has elapmed between ‘reo ave::
Ftrial.

'f Chief Justice provided fo. :-e -ard cass
i by stretching he onstriuctien of ‘he

I em ungware if any otrer euch rese

hs) arigen or whether it is censidered likely
that many suck ~asee will erise to mske the Bug~
gested alteration cf the law a necesssry measure.
Tf the Chief Justice thinks that <he diffioultiice
FIbvo suggested are magnified or rcean be over-
cma then'T agree that the proposed Amegdment

is desirable,

- ; S8/~ Jo. W, BARTH.

ATPORTNY GBMLRLL . -
B
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‘lan santerce. .re Ordisencé ea drafted dees n

e
¢
Lovemter 20 h, 191F%,
The Hen: Tllief “ecratary,
l'eference 6.5.13111 /06 ef the 26th inetant. a
&
re .riminal “ase Yo,.69 of 1915 <

kex; v/e Kakutu Kuseri.

e .-

ience Lo youd above minute [ agree witk ine
*tiinking ‘hat he has gone heyend the ey
1zttt o oef v nrdinence. The sugprested amendrert 9f the
Urdlinance, hewever, woula I fear be somewha*t hard
tn.adenlqier en account of ‘hs difficulty ir native
cases of fixing time, complicmted hy “re fact thai no
netiwe knews she date of his birth,

I ¥énturs "o disagres wiih the ‘hief Jugtice's
R e

-

¢to be at mll mrbipucus. A “":Uﬁé seTasa" &2’
any person “wie in the eplnlen of lhe Jeuit is indefr he

age of sixteen" (vide Ehé Penal Ceds im ndmantAﬂrdlnanoe, 'y
1910, Sectien 2), That is to ;ay»the pccueod must bd

when vefBre the curt in iis upinion under lixtaen yegra.
A\

of mgs to receive the beneritv of the Penad. uode "‘;:

S 1t . oy
AR AT Py

Ordinance, 1909, h| . p

%o Ineve is mueh te v'ecs:smén& the l‘h:lef Justice's
sropoeal Losed oi Uhs Tacte é? he case uefore him but

v is asking ~atner ‘much of a *udge to catiw&te the
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Lesksd at from thie pelnt of view -ne caae does re’
appesr le be ome that calls for « icog peried of
_detentien in prisom end 7 aulnit el i ie open to

ﬁur rx%ﬁllanc,y under the Crdinance .o girsct ﬁ)m"t‘he )
.b.wld r»ido ai a pafticular ple = under the gentrel
'nr . Bhtx iev otricnr where his energlal m.ghf. bte guised
1::“ ; useful channel,

]

..p‘.":, ‘In construing the tsrme ef the Penal “ede nre

G’im&u as T hav%e dene it is possible that ! have gona

/ Beyond the st¥ict letter of $he Ordinancs, which sayas

A thut N no. sentence of death shall be paased on = persop

Read in the Ordinery senss ihle would mean

unfler 1¢ years ef ags at the time of passing sentence,

"bm. I have regd it es though it appiied to a persen
"undar 15 §;¢fq‘ of ege at the time ef the cemmissicn
¢r »hu Of!mct. Otﬁem!se, ez in the presént instence,

.qwin; t¢ o. xhhn'ad trial 2 boy might be hanged at 17

’;.x'm wrfmcn cormitted at 15 wheress he could not havs

‘heen nmﬂ ‘h dea»h had the trial fellewsd mere

‘W:sJ,o 1y en the #ffence. 1 Would therefors suggast the

‘ desirability of amendlng the Crdinancs %¢ make it free

: turqm doubt in this respe t.

-\

T heave, ete,

'r:sll.ené:,i'n.

o = i
I etd., etc. | ate.
£ i ’
B
o ! sS4/~ R.¥W,. HANTLOON
b T ' . A
s Txcellency She leverror owuker rasyice.

et africs Prowectqratos

"l(hd 'ln t’hn epinien of the Jourt is under 1& years of age’.
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»‘;:rc. ‘uuy“admﬁ- &cﬂ&%@

a@ of & persen at t,ha ‘time he cammite ary oﬁ’tnca
1) that no act whé Lever done by'k W’songmdar 7

g &

"h& serpespondinug {proviawoxm of the Iad.um

%
!
|
v
}
|

?’

S is the age at the time of bhe sentence,

16 #hioh would be applied by b%&cﬂﬂ& of te
-"P’mfectafate gre:- | |

w. Hothmg is an offarme ﬁ'\ich is done
by a chil'd under;: 7 yem:s of age. "W}&

’ W "Nothing is an offence which is done
by e child above 7 years of age and under 12, who bsg

Inot att.uned sufflclent maturity of understanding to
i‘judge of ’ohve na‘oure oifzte consequences of hig conduct
on tha.t occauon

These provisions ars & mffiaient protection

Aol s

‘1’% present question therefore is whether in
8.A.P, the benefit of the Pemtli,jt:lde Amendment,
1909 and 1910 M b0 a person between 7

y jfnr peraona 3_,1:, the Bast Africa Protectorate under 12,

*q
- “ bime of the sembence.

| I think thers is no doubt that under Section
-30% of the Children Act 1908 on which the Zadt Africa
Pretectorate Legislation is founded the age cont emp latad

It is tho exceptiongin this Country for thers
/bo be a vary 1ong delay betwoe the commisgion of the
!:ri.me and the trza.l and' the pomt raiged by fir . Hamlton
txaa very probably nevsr been raissd here. - !

Y *unwk nowevsr :

xxug?m ﬁaamhy,cqﬂm}m tna-.




