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WhiteIttU. LONDON.

%
Through

HIS EXCELLENCY THE GOVERNOR.
NAIROBI.

fiUm,
I h*Td Ihe hODoar lo oo&firm my wire to you of l(^b inst .forwarded to His ExoflU^ney the 

(iovyruor of ibe Eroteotorate for traoBinugioD aa (ollowa :

PUaee trauami#' to Seoreiary of State foilowiog wire in terms of resolution ananlaossly 
passed at a meeting' of tble Obamber yesterday. OeteoM Secretary, Londou,

. UombAsa Obamber of eBtertberee uoaolmouaiy reqoaat you to veto 0ro1n|^|ii^. 
Ordmanoe 1916 pending d^uiry aa to appUe»bUity to Ooaat area. Mapy 
ine^uitobl. pKtioDlirly iwUpn 140 ud iad
many good titles aoquired under mdsllog twelvf yean liooilaMou.'

^ 1 also enclose herewith a Memoraudum aa to the law existing before tbe (!iroiyn ItfpdsO^'
1916 prepared by a speolal aob-Oommittee of this dhamhtfe.

^ Tbe tewhnieal legal pointe which arise have been dpaiU irith tn tbe anoioaed Uemoraadum teu 
lamduaeled by Mte Ohambar to express tbe stnngest OQOcbmnation of this Ozditeteee antf in., .. 
partteolar aaetioM 140/1 upon tea following general grouada:

^ It is a wnpriae to the tiembete of tee Obamber and tee Pablte gaosrally te^fipd p^iai<^ 
ting pritete property to auob an extent inaartedm an Ordinaaea. deatt 
nodetifcood by tbe Public to be oooeemed with Orowd liiaade alone.

\\K.nance

' ‘\

ifii*'Oiavb Wwhlib > '

5 It is'Vae teat tbe o^nal Draft of the Ordinance WM.published 
pc^oetecoqa aootioDe but it wpa uuderetood that the whole Ordimnoe was lo ba re-^iJud!! .i. • ■''
qnderslli^ was infaotdona. NooopyoftbenewDraftwasaentteteeabamberorpubliibeageii^y jl'?.

xof tbe Orfiiaise tee^neral publteof Jloinbaaa M bo Id^ that^'%;5

"ouia o; '

.;3;ba01«,iy,,p«K»rt4,,^Awu.b.rofEijahoW ’
ed. -aort of tto'^ai^.on U.e,.i4(0lt (idd by Jndi.n» St Burope.m

IMgs*. limitatiS.'vJ,'!^!^ sbdBnoa of all re^^s lu l'^6 the faote.requireji V 
. ' .rt»tion i|i woaM .4ve’id^roW)^^ native evideooe yrhioh any Ba^ter^d6i^H'4|l^^.;\■,c-

• >r
^ GteVemmeut for many years have deoliped to define, tbelr ri^te
Potehatte^ native Titles have baeo a»ade for years past aod the PuFChpabaiiteve 1\

OteW(» had full uottes of^t^, trausaotiooa and yet until tbe mssiog of the Land* Titles^i-
'‘'-d



591
t a i

i.Quqo 00 ottampt
•ppobtad in or obool the yut t906 0>><1 7»t n dlUldty h»« th. 
ugleot to toppi; on >a«qoM UoS of lorvoyon tint > lurga mm of pttil^ monep hu booB woUpd % 
wilbfflt^p»i«gn«o.:W,^^M^,.ttl«o.nMol^.ao..tmt^h^  ̂ ’

’ B»,«tnw«tlir t^P^d iho »W;iniwotloii to got bp on>:4»i>i bt^omoh a( tho.OooA;-- ' - 
itndo iopoo^^^ tbUr Ifoodo ond io td^ riM>logoo<or«y .oitoan.^''bTotMiir'4it;i al^ . > -',

.tever «m m«d« b; the Qrown to daiiae kbeir right. The Beeorder ol Cttee wi^
beeo owing to tbg -

a to 1N6 or to .1906 Ui^iatotolMnKon lud^dolood tba O^m tasi'otabMd I9 tbo' 9 
WDold&ro boon oomporatirQlp.ooay to 
booodottoa bovo boon dtaponad too «b«b ooootip eu bo nooooatollp ototoud tot too OioitB bp Ike

vbo kpm ohobnt

bolp ol Uu pnuinptioiie no<r onnolod.

The etoootive bu toll oonUol o< lagabition ond to lUbiool to. 00 oaboMm oontool b; pnbHo 7^ 
Of tolon it otoo oontroto 10 * giwl mlenl the loind ^gtotoottoa Oontlj|( In'-|lMOo, alraniMtnnooB '

aod pot the Crown whiefa neeiii no IndtOgMtoe or ptoImAod " K 
bylaw. It U e geheral nie everywhere aUa in thg wwld thet pMBiwion U m gsffd Mtf» and Ihatlliv [ ‘ .
PUintifif aaekiag to recover poueesioa ahoold prove hie Tltto. The epeoial rMhone wfaleh make tbla 
ioapplioaUe n^eoontey m Ngptdn the Crown do not in any way apply to the Ooail

the Pi

|0 Wehavebeea adviaeci by the i^l Uembere of kbe OhanbvtheimkeOrAasaha iyexeaedingly 
defeotive in many teehnioal points with regard to eonveyanoieg-apd It would be diffionlt if ^ot Iropoe- 
libleVor ordinary tranaaptione aaob ae a sale of a pottl^ ot.a plot to a Forohaaer who 1« finding 
of the P^ii^eto taooiey by a eioiitltaoepaf to be oatrled ehroegh wt all.

’ 4 • ■
li Id ordiiWy oaeee a Ven^ d^^ npk part with hie 'nUe Deeds ontii he roeAyei the moe^ 

and a purahaeer doee oot^ with an^ i;s-- the The Dtaftiniiiiff
who^rovided tor a eoEronder of the overltase aod ao Haon df^tvb ' 
tbetiwtd OQMot their leisare can have had no experiaOM of kfab wiy in'z:

•*7'

' ^
I1. The Obamb^aeha therefore that the Oraoanae in ito pr^st forih be delated; that it be 

oppliod to too Oooot ot oil onto it boa boon radiooU; ol|eiod ao u to 6t to!«ttb tbo ooiottog jtortt 4 
toe oooot atrip and tool it be sobikltkl too oompotooi '^ollotoaa dogiif|^iiod wtth oodtoooy oaa^|.0,'^ 
autog pnoltoe obd the mobnar to whtob. atdtoaap bnaioaaa to adtodtoridd.^ Tba rotinopootfliii^:!-:' { 
portoxiBiboaldbooioiaod. - Vt

1]^ 0^lHk(deP<^yo[theOrdiaeBoeiDtofaraBU^ael«tbendaeVh Title to'Okovn Xato^i 
for the parpoee «f Moaiing ao ad 
eac^olty eooeideted and oompeta

ot in 'Utodoo aboaMl heBankers u the Ft
el toe Oboiebor l^tototioo el.

, .^bi oetVto^ totto tbtt>*aot ol to.(d0||..pib>l ettoid 'M'.oouetajetod .odU .oorioorij olfoto too<%^ .'''Mj 
• aito^Wttao’^oiwto'>ialto'o»Wn lobbitod^U^ilt toridak.dopl^. lot do^toobt.-pp
^«;il»ellbjirpri>tf«li. -^ t ■ .................... .......... .. ■ - '

daiob ohtatood.'-.Ih too'

-V-
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ia &»» Africa PWtic<«I“*X 
;<vps; ,> N;. the paeaing oTthe'CWn

,■' 'Tke^Orowo Unda Otdtouaw IWH la * genanil Otdleanoe aAJok hi t«i>arairt l>i«i )l«(l«;, 
mW ratanaae to U» ooodWoa of affaba io the |»la o< tha P«*»toiata oatalJa th. ^■-toa <rf yi^ 
tha Saltan o( Zanaifaar and haa haan ap^tad ganatalty to the Piolaolotale inalndiiig tha Matal^
Dominlona ol tha Saltan of aanjibar aithoat tha Dlaltamao hayia* ilia*:ail9r awooaafnl 
totqakaltappIteaUatalli

-■■:

Jog In tha Ooaat aiaa.
Ontaida tha domioloiHl of tha Saltao of Zanaiba. all th^Iaad tabnga to tha Oio»n._^^r , ' , ■

paUvea have no righto to tha land anfoMoablo in a Ooort of law^ii » to alwja os« to tha Oro^ 
tiT'Politioal'aation to deal with any Land olalBad hy nali»aa add each Politioal aotion on *a part ^

That thla ia ao ft olitoriy ahown ,of tlto Grown nannot ha tariawad by tha Goorto of tba Pn _ ,
bylbeJudgmantof thaOonrtiofippail fofllatteB. Africa in what ia known aa tha Maaal Oaaa.lf 
Tbarafora whan tha ordinanoa proridaa « It dota Wdrid. tha* a maiaavnrmant by thb Otiwn that anyl . y: 
land.ia Grown Lapd la anlBaiant withont proof, nntil tha oontrary fa pMt'ad. *noh l^oalaion it qoita y'fy^ 
raaaiiable and 1. a preapoption lir ti.a laat»,of the nw ao long m anoh Land to^ : ; y^
ootiidatha Mainland Doa,lnioaaof^gahi <^h»^ t»lll»» »^ dentiniohe natiTOa are j
forbidden to allenatfthair Land witbont the ooaaehtof ^ AdminiatatltiOB and-tUa aonaontto , 
pntotioiMly oaver §fTeo. - ‘ ^

Aooordingly tha only Land to bo raglatarodor tranaSttrad la, OWwn Laqd atid the Orown \
Laoda Kagiatry aatabllthad by the Ordinanoa la fit fact a gaoara! Bhgtrtfy appl^og to a» l^il4JB; 
that area. ^ . .yy/y..::.;

Tbaatata.bf.aSaira with ragart to tito Mainland domlnlona',dfWi:8nlton ,i”'kinailir.lr« ' 
antiraly different. In that areilWlLaw d the Uqdla. Mohamadan Utoa^l^.tha wall hooara.

' lodgment of tha Priyy Oonnall In tha aaaa of “ The-Sooratotjyf ; fjfiairioaworth PUtlpg
AGa." Mohatoadah W da danland to ha the. Law ai^tob^'tMtotahan tha Land to held by

•Bntopaana Snaa ttmt^oJaton too*riiae Tiapatot af Aol lUa baan appHtd to the Oonitry.
ganarally and aggpllaa to Bptpptatt^hli^a Inthpito to«fetof«a. fthaa bean ha|d toa«aat only thoaa 
antgut to ft, and whaet tha taw bf tGaVm r« ritor la applfoabla anah fbawto mtmrnei^ Law,

, In'
L1!ha

i
^lohi

IE*
dllh^'lfp^^d^ah S

y-r y ■> '
enlihely

d.&waa|^
MiavUnMlfy

h \m‘Sa WlMtoi^
Dthen^a Ihdy

i/,

X ■ f,:



'MW‘tipoM^ M Intka-DBtanlooanuDf.thuga ono.AUi not asp^.^ia.^oer to
•|<Mewh>t fpp«ira«i>.fc»it>edeUlMrBtapolio; of the Admiohjlntioo to obtain aa naob Utufi aa 
inaalbla on ibe Ooaat'lor tha eomuoiib

m0 59 J'X

i-[ 3 1
'i

• ifltkW^H^iDpnor

■\

:-7

iohabitwitaanditwas asaalftnd eofldeooilarADjr 'irinagw-togat-f
Wazee before cultivating in the ar®a'<roiBBmel<rtla»e4)e«apied^by^ tpwoapwpl*-

. Dunog the disasteroae war anefog ont 0? ^ WbeHiDD <rf Bhe&b M'batt* aboj't 2696 («d ^ 
• the whole ooaet was laid bare and WMte'aod a large numhar erf fl*v^#*B.away and jaeaperf and ah 
ioo'fedible nuiaber of p^^Satione we^ de^tfi^id: Slatdry. was by'^^ a.djriag 'betitution add 
baa Biooe beoame entire^ extinot. Owing to the'low of slayaa by ^ler-tion and fibally by operatlpn 

.. ^ of tbd Uw the UodowDbra have beeQ deprived of their Jaboar, are very moeb impoveriabed. and
•> * have very geoflrally ceased to oultlvato their tAod.

Beotiona 140/1 of the Crown lAhda fwaj'ttfa pdbt.of view, would apj^^ fa»*^
tMtaimply the coping atone of an edj^.^fjibb-h'^dieeo gFa^aily erooW'.lp^' iroe y^, tnib’IBe]} ^

' an in tMt an intxtngMneDt erf private rights of^owQeifhip^geeater .ibana^ytfaiii^ ttati ha^ godirbefore.

In the oonfasion of titles on ihe wjas* th® historjAl uea^S fw, wbji^ ll^va atyeady been 
«[|lii^Qed—the ooe sheet anchor on which the Courts and ^toh^ra fertile y^

deolaratioD of the Sultan of Zansibar tbw Ifull meaning and e6^ of whiill^

In Che Arabic yww 1^ 9ia Higbnes* Kbaltfa~bin Seyid as a nsuit-^ ^ Fehoa fH^ l^a , 
declared that any claim had lain ddrmdut for 12 yeam ebonM be held to be vrdd. Thebe'
apparently aome doubt wbebber this iastrootloD was appitoabls oo^e the Island of Mombasa 
and a procUmation was oonscquently issued in ld9& by Sir 'Arthur Hardinge deelaring it valid in all 
portions of tbe Mainland dominions of cfao Sultan. This Declaration has been acted on ever since ia ' ' 'Ir i
all lAod Cades in tbe Coast area and no doohc war expresecd asito its' geqfirai appH«^tion ueti) 
reoeatCBue known as the “ Zansibar Goveromont Case," lo which In ihf High Oenrt, Mr. Jaftioa ''.'
Boobam Carter held chat the PeDolafiaatioii was ao BogUsb.Pi^olamatiob and w^st be ooostrtmd m 
such so as uok to bind ibe Crown whiob was not expressly mentioned. lo the Court ^ Appeal 
Gouoeel for the Zanzibar Government wae stopped by the Court »beu srgqing tgDItBi tbe learned 
Judga's Anding on tbis poiot. aui the case of the Zarraibar GoveriMhM>t wag on nther
grounds. ■ . ■ ' '

ilmitation lea^g 
will now be oonsiderefi tpore particularly.

on a
taHM general eeasation of ooltivalion,Owing to tbe original iDdebnitoDess pf

titles on Ibe eoaat bspameVost'iBtrlcs^wod confused end when to this wae added the loss of slaves 
wl»9 alohfftnew bauDdaritone there were, it was seen that special stops bad to be taken to meet 

'thr^fitouUy^and to r^Btototth^ certainty of tiUe wbiob ia a neoessary oondition for tbe progteefi el 
ttie country. Proposals tacr^'ao^dii^tly made by tbs Protectorate Oovernmefit for the establishment 

; of a R^istry of T^Ie with togard to ooaat lAods and for tbe goaranleelng of all suob titles hy law as 
-sbouUl-^ rngistored after enquiry had been made, with reference to an aoourate survey of each plot 

IsWHt . Tbe original soheme would, without doubt have been a great advantage to tbe ooaet 
uiWd have introduoed certainty of title and 

^ whiob Xnnd ooald be dealt with or transferred

area,
boandaries and greatly increased the facility withadd

faohrf OedioMM passed in order to carry ont the Bchsoie, and its suheeqoent adminislnration 
■ bavQ uqtirely tailed^ realise the promisaa of the first proposal. As the register was to be, flasde 

depeadaAt a|»D an aoeorate survey a large staff of surveyors was required, for each judioliH offioer 
oould-liave eotployed lo advantage from IS to 20 Snrveyors. Owing to cbaaBoartaiaty with r^ard to 
original boundaries aod the difficulty of establisbiog facts wbieh wars difficult to prove toohnioally but 
wbiob.aay officer of experieooe could easily have arrived at, the •ffloer'msitipg the enquiry should 
ba/e had potter to aseiga the* boundaries and to awi4rd cerUfleatos to tbose pepp% whom be found 
entitled after proper enquiry. There

‘'STbe finding of Mr. Jqttioe Bonham Garter has hecomn therefore a mere obiter piett 
would seem to be ioe^ir<to» ec the following grounds

Tbe Proclaroatioe iSf Bir Arthur Hardinge not being in tl^ forth reqnti^^.^ha Order ib ^
OoQQO^for legislation depeods for its validity on ^ exigting that is to say'oft-tbe orig^
daorea ^ the Bultan Now Uie EngUsb maxim " Rop,n’«si lu per ascun Statutijn il ne soit txpra^ 
rn^ wdtoM" is It^ically baaed on the form wbiob legislation takes in England, wbiob is biatori«t% 
tfao inpnt nf dte Qug to a Patfttou {XaaOQted by the Bepresentatives of the People. It is a toflbo^ 
vole r^wRiig on hiatoripwl grgaods ip^cabto to Bagh^d and not applicable elsewhere. HU HightUts 
Ibe 64ltan oi\ kba otoM haod osianot to aoy wsf change tbe l.*w. There is no one to stop ijim'^ 
breaking it. if ^ obuoaeB to do ao but bs eauooji .tiltor it. IMAM, or Spiritual Bgad. 'pt tbe 
Oommuaity lie can give, m iu this ialtotiee, aotboHikvtlve 

bind him as much aa anyone elao-

\

id have been ju appeal from bis deots&b. but a time should 
have bean limited in whiob people diseatiafied could have taken legal proosedlDgs in the ordinary 
course to escabiish their rights.

J
Ihitead of ti^, tbe Ordinance bis Men used to obtain Land for the Government which never 

belonged to the SuUao at all

The OSoar appcitiied to eaquiru into tbe title U aalled tbe Beoordar of THIee and in stead of 
toe onus being on tbe Recorder of Titles to aaonrtaia the nal owner of.any land, the onus is thrown 
on the Qiaimtot aad in the abscoM of any elaim, or in dhfMK M loeh .proof of claim as tbe BeoOrder 
may be pleased to aooept, tha.Ijand heoomes tbe property Qf the Govemuient.

F;
ons of tbe Law, hdl when so’P

0 In the Ooaet area H. M. Oovernmiwt hold Sovereignity delegated by H H. The Bultan 0*1 
Zansibar and this 12 years' limitation a«qo*^*®9*y *®'*’‘^* Crown. Section U1 wbiqh appears 
to be retrospective accordingly iavalidabes a very laygb number of Titles which have harts“■reoegnised 
by tbe Courts ae valid previous lo tbe paseiag of tbia enaotment.

■

.As part pf wbat .Appasn to be a delibtsrate ito^legr tn secure by Any 
possible for tbe Governmeot the Fees in the Recorder's Goent' are pr

means as oatrah U»A as 
j^Slyhigb. .

- If a claim is rejaotod. even if bt^bt.h^jA fide,and on reasonable grounds a fpejd 9% go the 
, v»bote valne of the property is obai^d, and there is no Hmit as thate ia iu tbe ease of fe^n tiie High
•- Court as to tbe maximum amount which may be charged.

a1 IberBUno presumption nfc«t«Ter ibal »oy LMion ibo Cowl belong, i.. the Cre| n It la 
therefore mppt ioequitable to euaot ttiet aaoh-ebOofd Bp-tha' ^fMOmption et Iaw.

.■ifi ms ^ontsmpIstBd 'by the lands j;itlea Orioence that when oiioe e OorlifScste of Title 
of^sba^omorebip wss'lrea^. thM ■iwb titlp >piiid be UpJefsiwble oioept lii.oMk^fr.ud es

.!Kr."i5.jreSS5elr4tS,t^^ ■' I-
'X

Fot the aaine^etspo the fere oo ep^eel from the Border , Opurt to. the High Court ere else

' rpi^ySe^i^h RporttrlppreU^tbrO^'^'SMtel'’'2w!l!“^lt’”^',t 'to kW «°th“
■'Tyi*shs".eS8b'lh» po8Uooee,fiJ.pplii»uteirere ur^^ to psy <4Q0 Ooori ooets end so tbsir 
M^Unp to (he.pig|totynwtoeop:t6se(ipo»l i^p.rt.ftoot'llls.psstoof the reoerd ms £400. Tbe 
»ppe.l irM posnitpreiSStHxi tbetoiSiieoelsof lhe.Orowistnoailtsdkp toss a»nr£100. In anotbsr 

IWjsoso »o ^opirisr hep Sssested the Oourt fees peysbfs in tbs spent of onsoeosss .k £8.600 
_^i.'orderffl^^ rVpplioppts to find leeatity fee the .mount'befors prooseding wUh tbs' otm. In’ 

1 ..ppthsrjMB.^t.Dd w.,.(g||^d to tbs Otown beoaots tbo Appliosnt, so PUterete nstive,' bsj 
_^u)|fI5*Tto*« bis .asrk on his .pplin,^ »Mob thsj|^^ bssn sjpspts^.

f; - . ' tba priB.n.l Ordbreoop pra«i9sd'a.t lbs BsooJ^^^Sa'i'.iliOnld bp.s BsrtMto sf not Ises 
thsr, r.va yssre elsodiog but this provWoB ttre rebdifewy:M8s»l,a're(U|aiOffl Admiois-

,r .

■

i
provi'
tbe

l>jildscinuiblloh^''tht boldeito.
;In sash s sw tbs

tills. 00^^.^^ ■ ’•F- ■'dl;'baen dfsfted by sooMeoe eutirefy d with
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\ .-*1
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.'k.

th* oI Oroyn. Upii. bwbm' IgnnHi • 0«»M<»»e «l SM, KKMU0ffdx
• Pnrabwr a( taj Und on'ths.oowt to <>biab. • a»r«l«gat« of Tills bw bbsn gnoM will bol Iwi^ 
nnlSli hs snqbiMi isto *» plsskmB tttlsiwio^oiwe itltbsuli.lw ttjW^ l^wii Bimol lbs Uii- 
wiU bsltablq tp WBlIimi nadsr p»rt^y^ Ihs Ordinstuie. Tbdi Ibsrawlil be so Ksisg o( sxpsnw ‘ 
in iimsiiestioo oi tfUs ss lotsd^ld by UM Lsndi TWss OrdiBst><» ss inilssd Ot-ihs state <k titls ny. j 
shown by tbs Ksglstar bsiog sonshuiTs, Uia old litle will still bsTS to bs sUlilinsd joBl ss bsb^ ^ ' v^ ij

gwilbrsgistntioossian
to boro Bolltsly fsrgottso the pioslBioDS ss to rsgiiitniioo Id tbs Lsods TiUss Ordiosnoe 1908 sod 
tbs smsoding OrdiDsooss and bss srsstsd s stats of sbaoa wbisb no sffort on ^ port of tbs Begis- 
lislloD (^sls wljl onsbls theoD to ssoid. Two dislioot fodepeodsot systsm if rsgisItslioD tssin to 
bs now in foroe for tbs Oos#! srss involsing in msny

■ ■■ l-‘ V

Id some omm

i

3!be Draftsman wbo is. rasponsibU for ibs p<urt of kbe 0

d iloo and doobls searobes.

(Sf) A. MOBBISON. 
E. M. BTBON. 
P. H. OLABKB.
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Momb«t a«i birtricf. ' '
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That yoor petitioMM an of d»
Ilian of Zanaibar.

ii

That yon, ,»titio«« .^t 4i ■!»««, S.^ ttnthnBoo l.M. .,i: il
namoBlOtl»rai P.<n.ldoiia minn<>.^yBgectingpri^|«Bf|. wiHlinih. aiM r.nda..l ’ -^-

That.itwanJniownth»taOM««:6iiaiiOratoaBcewi,M5ero»Dii««Oonl«.tii,thediKsowioaa - >
^O08i.p^tryb«dio,with.«*,rf to it a. reported (n «.. p-re ^tion' w dartre to the'

Quertlon only a. re tb. toreo. ,poo whioh Crown rtnrei^' grentpd. and year ifetitniere
idirehreJy unaware that the Orfflnaooe aSooted anypo* dreopt boldere or iotendfilg holaiire off^mfc • . r
^ l^Dtl, by th* Kdipn of Nre *ln»bre».Creimber^oCo»nnb«* i^fc attentre^^ . /

re rereral provrerert to ^. Ordioanoe dtreUraHy df»,j,ito« >onr ,»titipnety. righto 1*,^’ _

tasSSSSKSS^Sys^;^^

Thatitdooanotatta.with.theOoaetbpaditJbni^.* ' ajV''' 'iV'i.f!
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(Ali blnJlahoiBBdJ?in JuB*).51 >'
'5''\:

,t .*r- -;.
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