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J ot 3. That there is no x‘ou‘nd(n;ion' ié:v the
! ' SurpriSe or pnomuog of tne pmvisions of the
Crovn Lands (*rdma,ucer,« 19‘15 nxpr‘éssed in the

| Ve Petnionb is ev;.d(,nced by the fact that Sectiom " |

14,0 uppea.red in the Bill which passed the Le(rgismz'{\' y
lu.tive ‘council as long ago as 1909 (vide VSeGT:i on
105 of ‘that Bill) and that Sectlon 141 appeared
iu th drﬂft Bill of 1911 aud was published ip

tne dmrt Bill of 1')1’3 whicii eventually becaie:

were obJ oct ionable.

. Apart from the opportunity for the
expression of an opinion ou the contents off fh_g“

ordinance given by the long iuterval between

lts publication as a Bill and the da‘be on
113 was ultiuately ree,d a thwd 1;1;3 i tna

7 Legislative Council the .Sbecial Comﬁi‘b’tee of”
tha,t body a,ppowted to. 1nqu1§e and repq}';('. on -
4he B 82t at Hombasa ou the %tn Juan 1914,



and criticism is ceytpred on,Bections 140 and

/
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3. metMWeianofwmhtmnfM‘ﬂw
surprlbe or 1gnorauce of the provislons of ths &
Crown Ldnds )Pdluauce, 191% expresseﬁ  n the
Petitious is evideuced by the ract that Section
140 appeared in the Dill which paased the Legis-
lative Council as lofig ayo .as 1009 (vide Section:
{05 of that Bill) and that Section 141 appeared
in the draft Bill of 1011 and was published im:
the draft Bill of 1913 which eventually became
law in 1915. The Lommunity at the Ceast has
had, tharefore amp}b tima to discover any
feat?res of the Ordinance which in ith opiniéh

were obJectlonuhle.

1. Apart from the opportuulty for the

expression of au opinion. on the contbuts‘
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.ordtnauce snould e amdacfed md ,11; ;g gm\ ;
from paragraph 11 ‘that the effect or m pf.o,

vigions goverhing eub d!v1smn hwve not baen

is well roun&ed. A8 the, memorandum states the

Tosiaa T‘“’-‘Sf’er of Property jetih“:been applied.‘ N

8

A i wnh regutd to the Orltiodsn 14 thn
memorandum on the Lmd TJTFIQS Ordﬁ 8, J‘?OS,z




purport to be a Qneen‘s Regulatioxx under thq

East Afriga Ordar m-Councf‘_f . 189"7, and the terns

of the lroclama.tmn 1tselr lfmn; 1ts spplication

to Native (,'ourtk. The. High Court has, ng!everr,
adopted its prox isions as haviag the I‘trrce af

law and the Judges of that tribunal.have beom =
obliged to follow the dictum already prond '
Its legality has never, 59 far as I amaware,:

been in issue botbre‘ic’he court»oﬁ Appep,l.v 5

m%s s Buglish Pruclam&i‘bn and the&-efm
d ;bt Mnd the  Crown, Asém“pg that we pro-»
o ’MM mﬂy 1ega,1 qr;ecv x submlt th




Crown has any right to 1audv1u the’possessinn
of a non- udtﬁve belore the enactument of Sectiov

141 of the Crmm Lands Ordinance, 19iﬁ the

whiéh the Crown or “the Governmuent is.

t4. The note of the AUHGEWey &
& similar Section eontainod,tn the
nm maa as tollowsi= |
Sk *Under Hohazmedan rui,
a the %m:ts af;;hi‘s ?s’tecto

W 1&& by Bl“l‘iﬁ@"&tﬂ 5\ "'tlug




nistfa‘ﬁ?kl w;'s tﬁen gver by the Pritish

Governuent {which’ would have been recognised
by the Sultan. i

praserves pgll tltled to lanns whieh vm
p,vwawly ownsd tmder and in. accordaiw




pmor 1;0 our aﬂminlstration hlrt 1a’ys dovm
t.hat alter that dam new titles shall quy

- * be %cquu-ed uuder the !’roteotorateﬁ’*law" ;

(The marginal uo’bb re{rerred to 1s Mr.Com’oe s

£

note cited above)

15. It will thus be: o-bserved th&g tne Gt

u,

policy of which bection M,l of the Ordinhzwg

is ans w:prassxou was olearly banctionéd b&tm

s;;cretu.ry ol‘ Stame.

v

16, - I.do not thiuk it neoessary in this
despateh to deal with “the le gislation derining

£ aud g’ifing the Govm‘xmeut power to conﬂ'el

publle ly,nd in jus !righneas tne Sult&n of. ‘3‘75}1

-zibar's doniui&’ns. i S

sions ot tha G;‘mvﬁ Laﬂt{g (
_?‘g T ERRR Ape



sam"hme to deal™with questfons due to aty

overla;)plng 01‘ the registrmion provisions of s

itles Ameuglmem amtmnca, m

8.1 he\'e in dea.ling with tm Mr
of Cpmmme Petltion touched on the principal g

points raised in the land owuers pa,t_‘.iti_ﬁnd.y.hich
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To the
Tight Hon ble %“&mmy of Shate for the Cotonies
Whitehall, - LONDON.
L 3

Thmugh %
HIS EXCELLENCY THE GOVERNOR.
NAIROBL.

Bm,
I have the honour to confirm my wire to you of 10th inst .forwsrded to His Exosliéncy the

Governor of the Proteotorate for transmission as follows :

Please transmi to Secreary of State following wire in terms of resolution unanimously
passed &t & meeting of this Ohsmber yesterdsy. Colonial Seeretary, Loundon,
Mombasa Chamber of Gdufierce unanimously request you fo velo Orown Eapds *
Ordinance 1916 pending efiquiry s to applieability to Cosst sren: Many provisions
inequitable particularly sections 140 and 141; ﬁﬁﬁ\-lmmﬂve wiid fhvalidsts
many good titles acquired nmlar existing twelvg years limitaslon. )

2 I also enclose herewith a Memorandum as to the law existing before the Crown Lands Ordi.
nance 1915 prepared by a special sub-Committee of his Chambé,

3 The technical legal points which arise have been deals with in the enclosed Memorandum bat
I am directed by sae Obamber to express the b ds jon of this Ordi and in

partioular sections 140/1 upon she following general grounds :

“ It is awurprise to the Members of she Chwwber and ‘the Publie ganerdly to-find pgovldonu
affecting private property to such an axlont ingertedin an Ordinance desliog wiﬁ Orown Land which
was understood by sbe Pablic to be oonoornad with Crowd Lands alons,

S 1t is true that the original Draft of the Ordinance was pnblllbed loniommm\nl; hua
pupomom soadona but it wie understood that she whole Ordinmoe was o be re ‘i! 3

umlun%m‘l was in fact dona. No copy of the new Draft was sent wlha Chsmber or p

pnd n,*lﬂ e publioation of the Orditance the general publiaol Mombm had no idea bhnt an?t
- a1

¥ pmvhlo,nl could or wouﬂ ‘become Las.

P {
£ y Tlu thmbqr repfesonls,.hm‘number of Lapd holdera in'the, wbou i“amal»ueaﬁ'«t\
od, liost of ‘the ‘I‘lﬂ,ﬁ on 1he wn {ujd by Indians or EBuropeans hnvﬁo‘s‘nhughdnplhnca o? W fu
13 yoors! limibosioh: Q,vmg ;,{m Abaenoe of all- regards in 1695 the faowroquired torb

‘mﬁon Ml aﬂ_? lz)ﬁwﬁmvbd by 1gnount native evidence which nny BmurA
apma »e aﬁuu.ua 5
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mmmn‘-uvuwmmhymcmmmdaﬂuwﬂgh TIuMduolnﬂum
Appdnhdinonhoub the year 1906 and yet so dilatry ‘have the pm boancwlna to khe 87
n@uinnnmyndqumﬂdwwump sum of Mmyhn been wasted

" v MMMMMWMWMM
. boundaries have heen disp =m-mmuhwpmwmmnu
help of H:opruumpnonn now enacted. .

The executive haa full mﬁddllcwlld is subjeet t0. o effective oanyol by pﬂh :
‘opmlonlidwoonmlnoc groat extent the Land wcaﬂl‘% In Ww 'C.
prosumptions should favour the Public and not the Crown whish néeds no hdqhu or M
by law. Ilnngeuenl rule everywhere else in thy wldthupouuuon is ngoqdlﬂo and Mﬁ-
Plaintiff uehiug 1 recover possession should prove his Title. The special ressons whish make tho
inapplioable up-countzy =1 regatds the Urown do not in any way uppiy so the Oossh ares. ¢

[0 Wo have beea advised by the legal Maiubers of the Chambar thak the Ordi 'u dingly
defective in many technical points with regard to oonveyanollg .sud it would be. diﬁcnlt ll &ol lmpq-
sibleWor ordinary tratisaotions such ass sals of & porsiyn of 6 plot to & Parchaser who ia W
of msvmq- usamy_by & slmldhnabq W 1o bo cirried mmghn all,

vho,uovlhd for llnu‘endar of the overlfase lnd 80 mol t-o new Iaru o ha m b
the Land Offics at their leisure can have had no experienca of the nym whloh ordipary W
in oondueted,. {

12, The Chamber asks therefore that the Ordi in its pmm lnmla deleted; lhnnbolwt
spplied 10 the Const at all nnﬁlhhnbomndiul’ly Mwuhﬁthdmm x
the conet strip and thut it bo subtaitéd 1o’ comp Dratt )
udq‘ pumno and the magnur in whnhq«hn-yhdu- h F
porthnuinldbumud >




... MEMORANDUM:
Wl 5 . e Lasd Law n Bast Afrcn gartculaly £he Gt
S MO Vihe Pgssix}_g of the Crown Lgndam B 5l

J

. “Ths/Orown Lands Ovdinance 1916 s a general Ordinance: whioh s beeu drawiy with parti-
gular reference to the condition of afatfa u the parie‘of the Profectorate outéids the dominlensof . .
the Bultan of Zsosibsr and s been agplied geuerally to the Protestorate inoluding the Mainland .
Dominions of the Sulten’ of Zausibar without the Drafteman having m‘!ﬂ'w M effort %
to make l\.ippllad;latoihamd!douohudnlnﬁmmw} i ;

Outside the domiriona of the Bulten of Zausibar all w‘&\w Bolgngs fo the Crowa. "o
natives have no rights to the Tand- eofdreeble in a Oourt of Law "asil is glways opén fo the Orowis
by Politionl nation o 864! with any Eaad claimied by natives aad sach Polition! setios on $ba park
of tiw Crown oannot be reviewsd by the Courts of the Protésiorate. That this is eo it oleurly shown Y
by the Judgment of the Court of Appeal for Bastern Africa in what s known 88 the t Oasor i
Therefore when the ordi provides as It dogy prdvide that o more ivorment by the Crown that any .
Jand is Orown Liagd is sufficlent withont proof, until the contrary if prvid, such frovision id quit
reasonable acd is s preyuagtion Jic AZEFRER ik 35ty of the oase so long as such Laadis .
outside the Mainland - Dominions of the Sultan of Lastuihr - Aominichs. netives are:
forbidden to alienatesthair Land withdut the congent of the Adminiskrasion snd -this eonsentis .
practically never given. Rt s i .

Acoordingly the ouly Land to be reglitered or transfirred in Orown TLand and the 9'0“'0 2
Laods Registry established by the Ordinance is It taok o ganerel Rogistry ‘appiying bo'all Tand " ¢

that ares.

* Jodgmont ot the Privy Counell_in' the
&:Co.' Mobaedst. Taw-Is. declx




wlthout inmﬂmnoo hom the met unlan the owner hlmnl! whlwl,gq mvnte in that porﬁon *x\_
theddnd. Noar each town or village was s large ares occupied lnﬁw# the t’ 9 the

inbabiiaots and it waa ususl and courbeos for any sbcangor Lo gob pareissot ftom: the Hosdmgd or

Wazee before oultivating in the ;m‘frqiim mmey 91’ ”'“P‘“P"

During the disasterous war lrulng ma; Quiehaluou of Shaﬂh M’ biuk lbo!ﬁ 1396 and 1897
the whole coiat was laid bare and . wm ‘and & large number of sluves fam awsy sod) m“ and &
ingredible nuwmber of plactations werp degtroyed. Blavary, was by thas time & dying institution atd
has since beacome uunral‘y extinot. Owiog 10 the'lose of slaves by desertion and finally by operation
of thé Law the Landowners bave bees deprived of their labour, are very muoh impoverished, avd
have vary geoarally neased w oulivate their Land.

Owing to the original mdaﬂmlenosn of boundaries added to tha general cassation of cultivation,
tithoa on b eonst honma moﬂ intriontennd confused end whan to this was added the loss of slaves
who aiune"knaw mob boundmasu shave ware, it was seen shat special staps bad to be taken to mest

2 S b dlﬂnuuxmd to réstota’ that cortainty of title which is s y coudition for the prog ol
the oouzibry. Proposals Were sosordiagly mads by the Proteotorate Goverament for the establishment
of & Repistry of Tgle with regard to ooast Lands and for the guaranteelng of all such titles by law as
lhollld by registerad affor saquiry had beot made, with reference to an accurate survey of each plot
Q’ M The original ssheme would, without doubt have been a groat advantage to the coast ares,
and d have introduced certainty of tile and boundaries and greatly inoreased the facility with
whlub‘ Laud coald be dealt with or transferred

Whe Ordi passed in order to carry out the schewme, and it subsequent uimlm!imslon
“bave eglirely failed ta reslise the promisss of the first proposal. As the register was tg be. mnade
dependsifit upon an aceurate survey a large siaff of surveyors was required, for each judiciel officer
oould-tinve eniployed to advantage from 15 1o 20 Burveyors. Owing to theuncertaiaty with regard 10
original boundaries and the diffculty of establishing faots whioh were difficuls to prove technioally but
which.suy officsr of experience conld dasily have arrived at, the officer making the enquiry should
hase had power to rssign the. boundaries and to award certificates to those peopfg whom he found
‘entitled after proper soquiry. There should bave been po appeal from his decision, but a time should
have bean limited in which people dissatisfied could have taken legal prooeedings in the ordinary
course to establish thair rights,

e S o

Instend of this, the Ordinancs has BBen used to obtain Land for the Government whieh pever
belonged to the Sultan s all

The Officer appointed o eaquirs into the title is eslled the Recorder of Titles and instead of

the ouus being on the Recorder of Titles o ascertaia’the real owner of any land, the onus is thrown

s oun the c'nimant aad in the absence of any claim, or in aefadlt of sucti .proof of claim as the Readrder
may be pleased to acoept, the.Liand b the y of the G

prop

As part of what sppests to be 4 deliburste policpta securd by Auy means a8 much I‘n s
possible for the Government the Fees in the R der's Court are p ly high.

NSy o

If a oleim is réjected, even it bmu{f.\i hﬁpl fide and on ressonable’ grotinds a fee of 2% on the
‘ . whole valus of ih@ property is charged, sad” ;hare is o Hmit s thero is in the easo of fecs in the High
5 3 Court as to the maximum amount which may be charged.

\
i ) For the umn:mon the fees oo up onl lrom the Recarder ] 00urn to-the High Court are also

\ nrapaqtemn}ly hngh d e a;lm[uly without the nnxlmum thch 18 laid down in the case of other

lpmth fio' b h Qanurt or Appnls Jothe Obuft of Bastern Aftigs. o What is kiowp, ss the

ma{lha Rosuge u) sppli werg M to ‘pay $4Q0 Court costs and en their

ghplog on: cﬁa pposl apatt, f(’unlho 008ty of the record wss £400. The

Mw o088 of lhs Orown pmonpudb Jess than;8100. Ia another
order isg Wasessed-she Gourt focs pagable in the avent of unsuscéss d &8,

ordw ihe Applicapts to find seonrity fé# the amount befors proceeding with the ‘oase, .

L0 assd‘qlmm was Jgthed to'thé Crown heo&uu he Applioant, an- illiterate nutlvn. had
‘ T to gt his mark on i -ppum witioh

The Original Ordinance provuaad'tlut the Booo
i fhan 1va years standing but thia provision. %as. kubdég

sy M

B‘ﬂh‘ﬁ of not less

cer.df the Adminis-

El

ppomﬁ 8 leoovdnr. In the natural course of. Ehug- one, 86es not expash-this afﬂm to

Quo what gppears tqbetbo delibgrate policy of the Admivistration to obtain ag mueh Land as

possible on. the Coast for the Goverment. f i

&mtlons 140/1 of the Crown I.td; {rdinanee 1915, from t | poht of view, would appear, o= .
Mdmply the coping akone of s aﬂﬁu,w)}oh Tipdheen ngnally eredted-or’ dame yoars, tub they ]
are in fast 'an infringement of prlnro vights of owaesship greater. thaa uyihlnﬁ Hm\ bq gotie before. YER

3 Tn the confusion of hitles on the oonst qhe blntonul WS (ur ! ‘hsva .lnldy heen
explained—the one sheet anchor on which the Courta snd l’unhmn M‘!&J is” lhe 12 “yodrs by
limitation rea.g on & declaration of the Bultan of Zanzibar e ‘tull voeabing ma OM of whibh . -
will now be considerell more partioularly. = Lap

In the Arabio year 1306 ﬁn Highness Kbalifa-bin Seyid ss a result of § Fm m wmg I
deolared that any olaim wpiq& had lsin dormaut for 12 years should be beld to be void. There ‘wag S
sppareatly soms doubt whebher this instrustion was applicabla ouhlde the Island of Mombasa ¥
and a prool tion was 3 ly issued in 1898 hy Sir -Arthur H.rdinge dealaring it valid in all 7
portions 6f the Mainland dominions of tha Sultan. This Declaration has bees acted on ever since-le il
all Land Casas in the Coast ares and no doubt wae expressbd agto iis’ genersl application until e ¥
recen¥ case known as the  Zangibar Goverament Guse,” in which in the High. Gourt, Mr. Jastioe {7
Bonbam Carter held shut the Proclamation was an Englléb Proclamatioh and mu;n he construsd &5
such %0 a8 not to bind the Orown whiok was not exprdssly mentioned. Io the Couré of Appest
Counsel for the Zanzibar Government was stopped by the Court when. arguing dg(ilm‘ the learnod w
Judge's finding oo this poiot, aoW the onse of the Zanzibar Governient wag ﬂi’amnﬂa& on other
grounds.

The finding of Mr-Justice Bonham Osrter bas hecome therefore & wero obiter pw{mn xnd
would seem to be \uo?:r'd ‘s the following groundn o

The Proclamatiog &I Sir Arthar Hardinge not being in tlw form raqulre«f u’?ha Order m %
Conuoi for legislation depends for ita validity oo the existing law that is to say“of- the ori "
decres of the Bultan.  Now the English mexim * Rog,w'est he per ascun Statutéss il ne soit ::m »t‘ .
mémi modmia "' is logically based on the form which lemd&t\on takes in England, which is humnqaﬁy bl
the nsgon ‘ot the King to'a Petition pulonteﬂ by the Representatives of the People. It is & techuigsl i i
rule résfing on historigsl grounds me to Baglaad aud not applicable olsewhare. His High |
the Sultan on the other hand cannob o aoy Wiy chiavge the Law. There is no one to stop bim ;
bresking it.if he chaoses to do 0 but he' ean: alter it A' IMAM, or Spiritusl Head 'of the e
‘Community Be can give, ag in this instas B ‘ilvs intarpretations of the Law, but when so
given they bind him as much as auyoue alse. A

In the Coast area H. M. (}overnm.nt bold Bovereignity delegated by H H. The Buitan nl
Zangibar and &hns 12 years’ I\mi.lmmn uoordmgly binds the Crown. Seotion 141 which appears 5
to be p dingly invalidates a very lugé number of Titles which have hees recognised =" ¢

by the Courts as valid previous to the passing of this eoactment.

There i8 0o presumption whataver that any Land on the Coast belongs to !:he Cm‘ o Itis
therefare most inequitable to enact that sneh-should bttho @mumpﬂun at Law.

§ was bmﬂnplno‘d “by the Lands Titles O nance that when once s Certificats of Title
e : ! ,Auqkl be_igdefassable exoept- lmnﬁ%lrsud ns

in gwmguu . Pa

’I‘ule fn 1f

In
hotder in us
In such &

Part



1o some oswm:ﬁ:otcmn Inpdlﬁwm MLWQ"M
» Purchager of any Land- Miowhiohi Wd“ﬂlhﬁhﬂ'm
il b Uiy fo {otfefturs wder pers ¥

10 paving ]
: ' mhvawdmuwabyuhnd-mommuim ﬁmd%'
~ shown by the Register being eonetusive, the oldmlbwillﬁﬁllhtnhh!m&d just

, The Drafteman who is responsible for the part of the Odhnmo dhﬁugwilh registration seéime.
) to hare sulirely forg the provisions as to registration in the Lands Titles Ordioance 1908 and
the amending Ordinances and hu oreated & state of chaos which no effort on Ibo port of the Regis-
tration st will enable them to svoid. Two distinot independent system of gistration seem to
be now in orce for the COoast area involving in many cases double regi and double searck

(84) A. MORRISON,

R. M. BYRON.
P. H. CLARKE,
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(2]
\b,‘ogﬂpucd deatmya all fedling, ol sepurity ang, yous petitioners realise that there is

8 W Government confiscAting all pri€tte lands if in eurmu the pmnmwons
M fm\u‘ of thé erown Wg Mmuc: are stneﬂy spplied; -

-,

i vhemlm tfally pray th. the Cru‘n [mds Onhnanoe IMG b*\ not i
Gﬂ.ﬂ/ﬁmm {x: full ingiry, -




996
(Ali bin )&a.homd vin Juma)
4§a.yad mmmumm)
(Mahnmea bin Khamis Kilifi)

iy bin ‘?yEd bin HGJ -3 Tl
ML)F)—""/WM

,L \‘“, : /U_-_ V (Ab,dulll,,h_iﬂ ‘Rithiwani).
7,/ oot 3
(QA s (Ali bin Rafui)

%A»‘ u—. b (Aqlinbi:_nA,anr) ;

b (Mahomed bin Ali bin Abdurehmén)
L Il.; (Makiomed bin mweni Muye)
Amrend '

(Salel bin Almed)

%U”:‘Q\) bﬁ'& (Abdurenman bin Said)
./a“> sl (Anmed _bin Ta.ner)
st “”“4‘6‘_'5; (Bska.z:&‘bin Kahomed bin Ah.med)
doocvpe (Knaimis bin Wuallim)
U"\*@LAS‘-"’(J\,:O (Nanomed Bin AL BIKindi)
{Mahomed bin Nasib)
(Musa b&n Ahmed) ‘
(Asman bin Mahomed ’bin Amm)

(Shakue bin Omar)

(Rashid bin Lalle)

(Abdureiman bin :&nslb), :
(Mahomed bin Said)

(Omax:.lm “Wﬂd)

j_Ajnﬂi bin Sclch)

(ggg_ b:&uabomed bin Juma)
(}gabcmed bin Hohmed bin Kyglm)

(Ahm.m.a bin Sa.nm) 3 o] 1
(8&1@ bin Knaaim) -
(aumed bin Shalul_ﬁ : .

. (Asman Mn_ o BY. Do Ygllsr g m :
(MbAPuE Bin Wahomed)

} (Salim bin Omax) iy




(Mbarak bin Majid) SN
L‘x.nwm smm e

(eam bin smin_;

it ‘ _,.(8a1d Anmed bR s;;@&mml
Pl i C““Z/ P2 (M1 bin Sheikh bin ALY

"Z /”Df“ (ibagng bin Mahomed)
A IO MA; » (Kshom’gd bin Al%)
el Q_Lg_&l{ .~ (Sheikn bin Tahir)
- &L% 7@ ranic win m) S S
: 4/-14;«;'7 (Amsed bin AL1) A ]
&y ) i
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