181177
24

4,%:
d

W

O st

R




) Grern Byome 14 7ol e Y s W T
C S LZM?M

; -7;-«4‘47 '/711"4«
w”.b. mf/‘“ ﬁz.. '%dll"t“‘"

. A o o e i

LA ) ,
;4 file are ol 1 ¢E mreyr 1L U
ee 2. Lra. le » Y He)s ure
T waent Sreon tre Uative Pulley Lediglendud
eelng f.8., LOED ¢ ceworardw. o e
1one 1 ¢ 4 o " An

14 Hagga @ S ;

{tisr o mi 1. nds.
iegpubel: 1 1 voied L e.zin confidentieals
(2) I asewes it .uet ue accepted f{pace
T {Ao"r;;:.‘[‘ AT Fe Lea;y;;ett) ttet ur recards the "Highland®
(4333/30) are: as ultimately cefiped alienations or
transfers ore to ce 1i:ite! to Turopeans, l.e.,

¢y to  otilve:r as well as

c froas ohis owols 1b 1s

necesrary to ¢ * the .o.ter in relation

o o .

to tre Commiscion's.ter.s of reference relating
/HI7/3)_ -

to (A) native claim: over land (‘) alieneted
(;) non-alienated,and (5) the settimg aside

of turther areac for the present B:;!: future
occupancy  of natives,
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ering thie motter Nos.17-2

(1) In consid
of 16333/30, which include LoTu Passfield's
discuseion with the Kenya settler witnecsec 1y
Comsittee, end the minutes pelow No.17 B in
trat file afe of i.portance. Further 1t doee

not ceem desirable to maie boc much of the

argument from the Native Policy Memorendu
seeing e.g., that that memorandum siight pe
" quoted azeinst the pollcy as to "gold" lend.
Reference mey eleo be invited to the lust

part of paragreph 7 of Lori Passfield's decpatch
of 30th April,1931, in which he cuczerted
Highlends,
Thst desp&;éh’is inmtended to remain confidential;

L (8) A I assyse 1t must be accépted {pace

Sir F. Legegett) that ae regards the "Highland"
‘area a5 ultimately defined slienstions or
transfers are to be limited to Europeens, 1.e.,

the

incdlusfon of a definition of the

-

~the exc}usion_dpplies to natives as well as

y WYy

*  (3) starting from this dasis 1t is

neCesEATY to consider the metter.in welatisnh

R g e TR e g
o the Commission's -terus.of ‘réference relating"
to ‘) mative claims over land (4) alieneted
(ﬁ) non-alienated,and (;) the settimg aside

/

; vaw natives.,
vk i



10 .uke recommendstione,and the Government

, propos ed.

, (4) 46 regards (#) the Blgin pledge
cannot exclude () considera:bion of the
grant -1n suitable cases of unalienated land
in the preseat undefined Highland'area

as a possible form of compeyliisati“c\n,in
respect of alienated laend in that area

to which the netives may now meke good a
cleim or (&) the recomition of clalms to
unallienated land in tret area mode good
py the ..ablves.

(5) The settin: aside within the
precent undefined Fighland aree of further
arecs Ior native ;&:u;;a%;?is more

¢ifficult - -ut even tris ca.nnot be excluded
from consideration.. Any otber course would‘
make the second term of reference farclcal |
in he cese of cuch o Highlend trive. as

the Kikuyu. ‘
(6) Therefére whatever baunda.ries ]

the Commicsioners might recohmend without

.teking into accoupt, possibilities arising |

out of (3) and (4){muet ve’provigional
end tre final poundaries uist depend on the

¥

Coxmittee's recoumendations and ?he

Governne. t's decleions in regard to (3) and |
(4), ¥ne Comanission being entirely free

|
|
1
|

entirely free to teke decigsions, on matters
ae 2L 7
arising out of

(1) To turn to the i’ormula :

Experience of tormulao 1n ‘bhe ‘

cuse of Kenya.mekes one shy of than. but
Iv e ;"thtrn ‘

i s

r terms of referenmce. |’

there are two considerations (i) whatever formule

Cis adopted it should not be capable of being

represented as introducing a changfs of pelicy. PFor
this reason the distinction between"non- Furopean
immigrants "and Africans and the definite reference
to ‘the latter is open to misrepresentation. (1i) It
should be regarded as an ad hoc formulu f?’r the
guidance of the Commission, and not & vinding
declaration devermining aspeats of policy, which can
only be settled, subjeet to the Elgin pledge, when
the Commission has reported.

phrase ™ower any non- European

(8) The aase might be met by asmending the
formula by omitting t

1lpm_1gra.nt" anrl/pxer'v}ords "to non-natives” and
aubltigl;t‘:‘i;g’/"non Furopeans" for "African Natives".
{g) The Joint Select Committee did not deal
with the sp‘&gifio question of the area of the
"Highlande” nor is it mentioned in thz report
of the intervia; Lord Passfield gave to the
Kexva native w}itnesua.
(10) If 'ﬁ is aceepted that no change of
pelicy is involved we need not bring in in this
case either the Indiia Office or the Japanese
Preaty question which has come up in connection with
the town plots.
t11) Por convenience and to reduce minuting,
1 hn.vi translated these views into the form of a

draft toligr’l\’n for consideration. The definition

‘as amended would read, the alterations being shewn
‘2in red, 88 in the copy appended as. Fo.2 in this file,

H ',! 'Allen.
; 14,1232, "




 declarations of- 1906 and 1908 axcluded natives

from agricultural land in the Highlands. E‘do

think so. It is true that the 1908 declaration |

only refers to Asiatics. I think this is proﬁably
due to the fact that the subject under discussion
which gave rise to the declaration was the.

Indian question. In any case, I do not think
that there is anything in the 1908 declaration

‘whic. is sufficient to detract from the clear

. should be reserved for Europeans.

e

At the same time I suggested a revised
form of definition, and Mr.Allen and I have now
concocted a revised parsgraph of the proposed

.tel;gral,which we hope will make it clear %hat
while it 1s for the Commission to define the

"area and to make recomméndations on the other

matters, it will be open to the Goverpmént to

cons ggr the report as 'a whole, and 1f'neces=ary;

2 30 ato adjust the area as defined in th’vlixht of

the recommendations under the other heads in

the terms of reference. "

4 1412.32.
e

1

|

ir . _huckbur~h: 2 ‘
«r. Futhe's minute and the new draft I

follow discussiop with me yaatarday when we found
it necestary to break away ultog‘ther frou the
formula contained in the Gov

.meaning of the 1906 declaration that the Highlands

'he only roirt dhth | reed wention 1s that

d&nlt wWith by wr.iushe as to the relation L€

Elgin statement of 178 to that of 1306, the latter
of which will be fourd ip ¥0.7 (pare 43) ot H.L:159,
1907.

48 @ matter of fuct the 1976 Fronouncement
equally with the later onpe drose out of the !ndian
controversy .ant Ab one in eithcr jear dreamt ;:

individual native land holding in the interior.

I am plad to have Yr.jushe's delinite orinion as the
| point has been rather troublesome since Lord Tugefield!
| statement of native policy wat icsued definitely
limiting the hiehlands to suropeans or the streneth
of Lord Elein's lqg§ decision. Native re-uirements
' of 4ll kinds can now be dexlt with by 2ir Vorris
| Carter's Commission with 'the knowledee that the hatives
| equally with lndlans cacnot be provided for by ordlnary
| Land grants in the urea now to be detined.
‘ v ol
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-, GOVERNMENT HOUSE,

KENYA
NAIROBI,
No. 3/ . KENYA.
1 E p %
’ JANUARY, 1933.
1933
8ir, B LA L
With reference to your Confidential i

No3 " Telegram No.279 of the 20th December, 1952, on

; the subject of the definition of Highlands, I
have the honour to inform you that the Governor
bad no objection to the definition proposed in
pdmgpa.ph (a) of. -your telegram, and that the
Comnﬁ#slon was informed ‘of your views and of the

,cmtbnts of paragraph (b)
I have the honour to be,
_ Sir,
Your most obedient, humble servant,-

" GOVERNCR'S DEPUTY.

156 Cup-GsBaEe, U.Co, M.Po ”

LONIES,

smmr%
LONDON, S¢W, 1.




y. Tomlinson.
Sir C. Botlomley.
Sir . Shuckburgh.
Permt. US. of S.
Parly. U.S. of S.
Secretary of State. _

-
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Confiderz _=1.

Your -onfidential despatcn 147

(a) I sz=-.1d prefer following 4 fini-

tion bes_:as: The rrivileced nogition inq‘
question r-volves:
(1) ™he rioht of Luropeans
to acquirs by prant or transter agricultus
« 4l lund == «n area now to be defined and 1
to oecupy -land therein: j :
(2) #nat no person other %han/a

».s,?ygg‘x“bpeun =2tull be entitled to 'ao*g?qtre

“by‘grant =r transfer ugri,;:ﬁ.lﬁuréi

. ;" in sdch se=su or to occupy lamd-

sendsi

(b),___Aruf us delined by Gommissxo“n

£ i b2

will no domabt need reconsideration and

.poseibly =« justment by "ov ernment 1n

theiight 2ot recommendations under

pertgrapks 2, 3 and 4 of terms of .




- misgivirg and 1 shall be plad. ="

to learn whether you agree.

Secer.




o

misgivicg and 1 shall be plad- . S Y

o

to learn whether you agree.

Secer.




Voapgs ki dheon o 1D

i,
1 The privilege in question 1s the
' )5 finws | sole right ofé___European evor-eny—non-Buropoan
j . im&g-mt to the grant or subaequenb acquisition
' . by transfer of agricultural lend in’an &rea
- mow t0 be defined which 16 asilable for . g'.é
alienation té-aea—-na%ms and within which | .. 4 i
grants of lmd to end subsequent’ acquisition ‘of

non'European
AT land by transfer by mmea shall not
3 oy .
’ ' bespermitted.” :
P pd H.T.Allen, i

(’ 14.22,320 i
R




vages Ky Sheioen, 2
— m%
The privilege in ques'tsion is the

sole righ‘o of Eny European W-&ay—-non—gu.rm
Hﬂn&smt ‘oo the grant or subsequent acquicition

. by transfer of agricultural lend 1n an area

| now to be definmed which is avallable for

- allenation 3o-—aer—webives and within wrich

| Yo &

/ grents of lond to end subsequent acyuisition of
non*Europeans

. land by transfer by AEpieon—retiven chgll not

smaddl or ’

! be[permitt ed."

p H.T.Allen.

(’ 14.12.32.
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¢ ‘he reference

tue Jollewin  torus:
n(g)., o geiine tue
the "'ighlands", willd
nropean : It o
pogitiop inecoor e
of Tpig .
%
Yie §heirrea ot the Ondrd o nion hss

rienced gone «ifficulty in interoreti
: o KR

Whiis tepp of recrerence, owing. Lo bhe ofsenasw

51

positior

ntany d Tniticon o fae Yurivil
. i 23 o : s mant .

yhich persons of cwopeanfdescent wre Lo SnJOY.
within the srea of "Highlands".

i borris Jsrter hee reomested that,

in order to enable the Zouw 1 sion fully to )

renen w1l

Ay consiver tuil i o of red
; T .
s e ~ » Ve 12 3 '
\,‘g h LELBINE L, % worindidon o1 s o g

\
. ,,po..'.if‘iou" ve suu;lieud,

4 e hite Y

(1925) deals dmost cutirely vith the v 1 tion=

ship oetween Buropeais /. asiutics,

TiE, RIGHT HONOURABLE o S ey
\AJOR SIR PRILED, CUNLIFFE-LISIER, P.C.,G.8B0,M.CupllFuy
" " SECKEUARY:OF SIATE FOR i JOLONIES,

WIING, STREST, -
OB EFE N, s
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Y AIR aksil.

e honour to reler Lord
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@ No i Tasafield's aesp
\J.

in which Jirections were jiven (=rageari 7)

Aé}si/ﬁo ’ !
i j pe selinition of the 5

atch of tue &0th wywil, 1913

that the <ubject of the

s ohlands" was to oe included in the scope of

the Lend Pnquiry Jonmil wlﬂg ! :'»*:

ne reference to the Jonu desion.is m i

nN

S e J'ol‘lowiw ternsi-

"(6). 0o define the area generally Knowg, €8s’
%ne "lighlands", within which persons:
"u1o can desce: it ere to haye a Arlmleueu

q ﬁ infeccordsnce with the Whlt# ﬁ»*er »

ks me tthmm; 71‘7 sthe losaissi

fié&ced

this tepp of mtelup,c, VL
of serty ‘detinitipn of Lhe "priyilege&‘pbs £

which persons of wropeandescent are to en,j@t:

wthm fhe grea of“‘"lehlands"
ir Yorris Carter hgs requested that, 2

“in -ofder to enable the Com.i:sion fully to

N ; ¢ .. consider tils tere of reference in €11 its

; LN eg
3 /& finftion of tie. "pri vileged

S i s

x)e{,\tmba, & ugl

i \ ,po»lt‘ion" be supplied.

) ) " e, he White ¥aper on tire Inaian uestion
g - (1925) deals dmost cntirely with the relation=-
J{.\;f ! ship petween Buropeans fnu Asiat-ic,s.

i #

'T"H:E RIGH"‘ HONO s ;
MAJOR SIR PHILIB CUNLIMI&—LI SIER, P.C,,G.BB,M, C.,M.P.,
5! RELARI ng‘.il‘u’gE FOR T COLONIES,

N‘TQ‘T' .
L OND 0 I\I ".W.i.
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% No ix Tassfield’s ne?
in which directyons were ;_;iven (omrageaph 7)
nat the subject of +he Jelinition of the

hlands" was to oe mcludea in the scope of

. the Lend "nruiry \cmlssmn. Z :
& B V. 2. “he reference to Lue Comgicsion is dnil
{ )

terms: -

F‘i‘ ) ) N . .
% &‘ A1 l'()l,\'ﬂWln‘

"

'(8 Y ‘o define the area. g;ene,rally x\zxf
dzhe " ‘uhlandv", within which DPErSQNSt

Turopean descent ere to uave privil
t% Vit téﬁe%t

?w infeccordance v11 & vm.

(o Lw]

de

wathjn‘ the sgea of’"}hgghlands”
/.Jlr lorris Carter hat requg:st’é '&hai
L y‘ ‘to

“in -orer to enable the uO!ﬂ. izaion fi
consider this term of reference in 511 1ts
% uelinition of the. "privilegéd

o “ET befings,
PN G

% VNN N ,po:.lf‘Ion" be supplied,

3 A .'54. The White Yaper on tire Inaian . uustlon

(1925) deals diost entirely with the relation-

s

ship between Bur opeanc and ASldthS.
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\J /‘133/}0 in wnich girestions were Jiven (_-rageavh 7)
that Lhe .uujzct of the welinitim of the
’ wi: hlands" wes to ve included in tune scope of
the Lend ©nomiry a‘o:;u;.ic;;iﬁg
2. ‘he reference to b omaiovion is ipl
tne followin, terms:-
"(6). ‘:“o' define tne area gen relly cnown és
tl e "! ends mnm .lcln persons oftl
i ulubf,a.ﬂ desc sre to imve a privileged:
n inftaccorisnce with the viited] wer
‘lp P
o - ,uc,u,hr_u of the lomgission has
pighged:gone r1ftn,ultv i dater
g AT h Ve
this tgyg of references, :
offemy deCinition of the "priyilege® 'poaitiont
é‘ i which persons of ‘urcpean, *deacenu are to enjgy
5 within the srea of VRighlands".
¢ i / e
“3p torpis Ssrter hes requestéd that,
“in -order to enable the Couw.i:zion fully to
S g . . " : . :
s ¥ P consider this temw of relerence 1n 411 its
é ; /‘4..— .— —Y 1 ”.
[AESP S rork megﬁmt,.x, % uslinitdon of tie vrivileged 1
\ V‘\ \ x@0>1€‘10n" be supplied. %
4y ne ul.lte Yu er on the Inuian uestion
¢ (1925) deals dmost cntirely with the relation= 3

: bl ship between Buropeans tnu Aasiatics.,
o Hp -7
' g
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i RIGM'}LONOURABLE
MAJOR SIR PRILIP O GUNLIFFE-LISIER, P.C,,G.B E.,L c.,,A.P.,
A Dy | e m OF STAé.w FOR T “oihN

RET,
LOND o'N, Sanl.
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E Y ) WW The ‘lie_morandt;fd on Native Poicy in dast
' I o Africa (1950)‘E§d Lopd Passfield's despatch under

‘ o
relerence dgthowevéééagppear;to contemplate Hﬁ

69 for ««ﬂ ine exclusion of the "Highlands" from the arees

in woich Vative land holding, es distinet from

i

.utive occupation of land within t.e "ES€rves,

¥y advisers propose the following formula
vihich appears to me to be satisfactory:-

""he privilege in questjen is the sole right
of eny Buropean over ény non-iuropean{immi-
crant/to the grant or subsecuent acquisition
by transfer of sgricultural land in sn area
now to be defined which is availadle for
slienation [to non-Natives, and within which
grants of lena to, or subsequent acquisition
of land by transfer b¥[hfrican Natives' will
not be made or permitted".

5. T shall be grateful if you will inform

me by telegraph if you approve of this definition
A ———————
; of the "privileged position" and of my informing

A the Commission to that effeot.

T have the honoyr to be,
3ir,

Your most obedient,/hymble servant,

; A

B?igadier-&eneral.
GOVERNOR.,




