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iisi) V - THE.:pi?FI01AL GAZETTE October 18, 19^ '
j.%18

■•'V

■'S
Government Notice No. 667 ■if

’-'i'
. His Excellency the Governor init'ounciLhiHM^ovea''o( 

theSdilomng Bill being introdilcei'-'into the iegisintivo 
Ooimcil. ixi—

G, BERE8F0ED STOpKE, 
-Irttnf/ Clerh of the'-Lcgislative Council.

A Bill to Bender Lawful Oertftii Contracts in 
.; :t EesTO of Trade.

ITIMCTED by, the Governor of the 
withvtH©!advice and consent of thc Legislati

Colony of 
ve Council

BE
Kenya,
thereof, as’ic^pWB:—

1. This "prdinonce lusy be cited ss'“ ‘be Contracts in 
Reetroint of Trade (No. 2) Ordinance, M'dis."

2. Any sgreeinent or eontniet which contains nny .prf _
vision or covenant whereby any party thereto is restroinief>! 
from exerciBih^:.ony lawful profession, trade, business, or oc- 
cupatiqn, sholl^ be void only ™ .1''® Sron“d that suchf' S; 
provision or coySant is therein contained : ' ■

Provided tfet the Supreme Court , shsll have power to 
declare such ^dyisioh or covenant to be void where the 
■oiirt is satisfiMtihat, having regard to the natare of the 
profession, tra'idjibusiness, or ocoupotion.qoncemed, 
l*riod of time and tile ores within whichtit ia-rapMsed to 
appiv, and to oil the ciroumstnnces of ths'case, su^^oyision 
or covenant is not rensdnsble eijher in'the intef6B|s,||5Hie 
parties, inasmuch OB itlofforda nacre-than adequate;pijo |to 
to. the party in tvhosedoyonr It is imi«sbdi^Bt--S9taJ{M! 

j' n^ifst. which he ia.enli(iled to be protecte4Sotji|.the!in&s
o'td!ro.'publio, inosmubh as such proylBioni o(.<co^enonfc „

, jbriiS'to the public interest; ■ ^ --f ^ f- ;

’ ^ -®':’ ' And provided further that where a minoydia|'entmed iito . ^
’ ^^any agreement or contract containing any ma.j^yiaion.or

covenant the donrt aln.Uia,Bq take into conetderation whether 
forhiabene6tain||edidBo.

ri:

i%hort title

atC-ontracte
resiramt
trflde

‘1

r.twer of Oonrt
u» declare 
.•nvenant void

and tbd

it was

I

C -
'

■
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SlW-rv^fpf .n employee in contraveni.on bt the
tenheofthe.contri>^fBembe.

4, -Tiis ConiSfB in KeBtroint of Trade Ordinance,
1933, ish^eby reped.

iSsiBOTe inn Beaboss. , . ^

bs;Altered to a^l^,thm'ob,^t. ,15^
,.. ClBUBO 3 ofifliaSilJ^p expresaion lo^tta suggenti 
H«r;SB(mtary^i'State.: ,1 ' -n

Lil-oSeotion a‘bK*he#eBeiit Ordinance U^thoiight by the 
^ Secietarv of State tot^^6 tod wide in its incidence, and Ciause

B#' >■■'

lis#^ 

w-Mssy ■ ■f;ipr

Saving 
wht*rv servitw 
tvnnmpcMl in 
uontravention 
of oontrnrt.

Oil of
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l«> .lB147/:52 K'4,y.a"ik-i U:.mrh
0.0.

..-,- »-Prl«‘~’41
Mr.'dnMl^ 'I'

■ >■

. ' ^r.ParHn«m.

Sir C.- B(A4' ■■ '
-: Sir ]. Shuckhurgh.

Paml. VJS: oj sj-- - =' 
Party, US. o/,S.

B 29JUL

ILJAJ
1952

If' ;:S

i -ii

'4-

S?’:

i- Jsmtiary o/’Sfcfe,;,iPss
DMa,:

: •' •

1.-,'''' :r'

I have etc. to acknoWa.dge 

the receipt of your despatch No. 2&& _

-:;of the 8th of June forBardmg,.a,utb^tic^ 

wdppfes of ^Ordinance to ^der iawful

■^hhtgin.',Contract 6 in Kestraint bf' Irada, 

.2.1 I aiclose, for yoiir conBi^.'eratiefi,

1

sa'jMSiw

»
ISi-W ■ a copy of a memq. proparei'iy-my

' ' bfesj.eh^thef)rdinanc|,toingithe ;:

' receipt of'your furohery^hBervations.
) V 1 ' >
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fff,
Tnis ircir.ance, tLccorcir.,-' tc. trie- rv,.orL

lo ei.^bc'dy I'r.c yrirciples reiatir^

comi/=ercial covcna*;i3 KU' cov-r oy the

eo milpurpt-ree

reft r.ctive
I'Utllouee Cl Lorn? in the fc:.;:,ou^■ rornerieit ca'e ,

ilTwiii LC oecn
^ . t.

ic is doubtful whether it coc” ?c. 
froir. the previse that tne toa. i, -r ecaiir.- 
decision ae to wnether t:ie cove’ are

iiK a

1 • rear oiiahk.^Saa^'''. i
;siiof course, that is the poir; ic.r cec.Sii.r,,

Loro Lacnariiten ir. tr.e Lorteritlt ro.e<, eootio

I rSLl'H'-, ,C‘‘. IfL-t.i

I
tase into coneioe ration iiLt. e.-.c r.-'.t>re c: i-'.tre.' arcspace (-r are-, r.avr I-

;\5cancel '.c.Lrace or c-ccup-c:ucprofession, 
firso riace, U'"C'me

• 0 nor ■. "11 n-e ancr.; c -i , ar :
ii, riSLoa.ri oiIn the secorc place, aiL cc';<rce 

trade restrict in Lure arc space 'v«iL;,m; ci

S'

m..it.aOcL i
liraiLs) the exercise ol a pcirtm;..iar liauc 
arc to imose tne tesL prescrncc ;}

Lest tne reasi nuLienes;

.1L:.c v,r>-.ir...a-.ce . s

01 artmerely to say tnat to I.msi' ter:..;.agreemerc the CourL rcusi corsmer 
does not carry the mafLcr far enou^.. 
in the t'order.felt cnee ttuiec tnat 'roe reeLrictior. 
must be reaeonaoU. and tnat reasonable iroans 
reasonable in tie-interests oi t:.r part.es

,.ord :..acnag.ier I
i;

-.nc
-rtn-'t*-'

reasonable in the interests ot the public,
An

explained .tnat‘'We test of reasonableness 
interests of the parties is .whether t;.e

u-'lc ne

in one

1 estrictitn

affords adequate protection to t.n, part}- in^-wnoa-e

the test of reascnablene'-s |1favour if', is imposed, anc 
in the interest of the public is whether tr.e

restriction is injurious to the public, i^oru larKei , 
in Herbert I'orris, Ltd. v. Sa.xelby 1916 .,.0., aoopt- 
ing the dictum of Lord tocnaghte: , said t.nat what 
the latter meant by the restriction affording 
adequate protection, to the party in whose favour it

I

I
15
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■ '7'^ ^ ^ ' 4 i n

’ -jB ifliiibsediwas ' 
protection, and this iimi^ailipn seems obvious,. ;■ 

If, therefore, the Kenya hesislature 
to embody in this enactment the principi^

Ihl-5 Cjrdlnrince, .^ocordini; to the lei's! 
report, purports to emhodv the prlnrlples relntlns to 
restrictive commercial covenants laid dov/ri hv the 
House of tgrds in the famous Nordenfelt 
It is dbiibtful whether It does so. 
from the proviso th.st the lo’irt

- 'f'
decision .as to whether f-e coven.snt is reason.apl'e (“nd 
of course, ttat Is the poli.t for decision

•V

I

desire

of toglish law relating to covenants in restr^iiit 
of trade, suggested that they should

reconsider the wording of sett ion tEst'o brmg it 
into line with the principle enunciated in the

ifVm) b
X 1894 A.C.

If wi be seen

In "ora- ,c to a s;
^shon!

quoted above, which seems to be as follows:--^-- 
A provision'or covenant in restraint ot trade 

is void unless, having regprd to the nature of the 
profession, trade, business oi occupation concerned, 
anc the period f time anc the area within which

jit vide Ld. % 
Macnaghten \ 
in the
Nordenfelt
case.

cases
take into consideration anv restriction relatinr to 

laavlng reg.ard to 'he raatire c ■' the

in the

space or area, 
profession, trade or oc'uratlon -on-erned. 
first place, the word^^ "spaie” and "area" : re

's
and no do'ht ''time" -Tid ’‘area" i' me.snt.it is eipreesed to apply, and all tne circumstances

reasonable

synonymous,

In the second plnce, nil -cven-nus iu reslrnirit o''’of the case, such provision or covenant is 
in the interest of tht parties (that is to say.

It afforde no more than adequate protection to the 
party in w.'.oee favour it is impoeed against some

thing afp-inet which he is entitled to be protected;, 
anc reasonable in tne interest ol the public (that 
18 to say, not injur-ots to the public intereatj.

Section tnree of t.ne Cidinance necessarily

'e iwllhlr. or '.•.'ILhc-'ttrade restrict in time md si 
limits) the exercise of " r" 
and to Impose t.he test rres- 
merely to s.ay that to test the re"sonntleness of an

rtl'-nisr trade or ho-.ir.css 1
’Tired r- the Ordlnar.'ie Is

j

T’bi^must consider itc term's.agreement the Cour
l,oridoes not carry the matter '"ar ericie::..

ctate^ th-'t the restrictionin the Nordenfelt
rGa.Ton’'ble mean'must be reasonable, and that 

reasonable Ut the interests of the parties and 
in the interests of e p'tMv-,

the teat of reasonablenec'^ in the

i*implies L:at ll ar employer teniiinates tne services 
employee by giving him notice in accordance 

with a teriii in t.ne contract providing therefor,^ ©r 
terminates these services because the employe^Ci^.si 
has proved technically incompetent or has become 
so ill that he is unable to perform his duties,

1
01 an

nd hereasonable

explained that 
interests of the parties Is whet-er t:.e restriction

to the I'crtv In whoseaffords adequate protection
I

, and the test Of rea sor.ab'eress
the employee is relieved from the obligation

Ibis appears to be a
favou^it is Imposed

Interest of tnfe* public Is whet: er the restrlc-
imposed by the covenant, 
novel principle, and, in the abswice of decisive; 
precedent or other strong justification, could

in the
lord P»rker, In

v. Saxelby 1916 A.:'-., adopting 
Lord Macnaghten, said that what the

is injurious to the public.tion

rierbert Horris, Ltd. 
the dictum ofhardly be accepted by the Seoretai^ of State.i J the restriction affording adequate

whose favour it is imposed
latter meant by

I protection to‘'’the'party in
;-y

than adequate protection, and 
this

affording'B£L morea.

' .v-Ut'.c. Ih.
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' "this limitation se^ms .obvious.
If, therefore, the Kenya Legislature 

(Jeslre to embody In this enactment the prlnclpl^^ 
of English law relating’ to covenants in restralfk .Jr t 
of trade. It Is suggested that they should. *'

reconsider the wording of section 2 to hrlnr It 
Into line With the prtooiple enunciated In 
cases quoted above, which seems to he as follows:- 

/5ti provision or covenant In restraint of trade
void unless, having regard to the nature of the 

'profession, trade, business or occupation roricerned , 
pend the period of time and the area within which

Is expressed to apply, and all the circumstances

E

•t

t^e

7it
Vof the case, such provision or covenant Is reasonable
's

fin the Interest of the parties (that is to say (S 
{^it affords no more than adequate protection to the 
party In whose favour it is imposed against some

thing against which he Is entitled to be protected'., 
-^and reasonable in the interest of the public (that 
-ris to say, not Injurious to the public interest) 

Section three of the Ordinance

-of law,--and-l—9houl^-.i41te-^bo-ifrt<>w--»hftti--Mrtl««hU.y 
faco^tfcsESlBoo-it.:necessarily lmpll9,s 

that if an emplojrer.'terminates ^he services df on 
employee by giving him notice In aocordnnce .with 

'a term Iti' the contract providing therefor, or 
terminates these services because the employee 
has proved technically Incompetent or has become
so 111 that he is unable to perform his duties.
the employee:is relieved from the obligation 
.JLmp'osed by the.coj^t;

... .........

i

^liOcvO ,jsr
w:'

■I
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Government House, 

Najrobi,
ENYA.

N'O..J5^ KE.NYA.

^ Juno, 1932.3 ^JUN IBgg
Ool.

-‘~-.. •.

I have the honour to forward 
herewith two authenticated and twelve printed 
copies of an Ordinance intituled "the Contracts 
in Restraint of Trade Ordinance, 1952," which duly 
passed its third reading in the Legislative Council 
on the 5th il^, 1952, and to which I assented in 
His tojesty's name on the 26th l!ay, 1952*

A copy of the Legal Report hy 
-the Acting Attorney Ceneral is also enclosed.

f

I have the honour to he.
Sir, .

Your most obedlent/4|imbie serv^iyv

ji-

V 5-

Irj^er-Ge^i^^ 
tfOVEH^HmST■ -.T-

m .. j

I
iV

Ib 3
|TT

P.C. ,M.C. ,H.P

■■-• V,

■i;b :■ .

V;

iiffiliSSii mi
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, 1932.COHTHAOEIH HBSIBAIOT ® THADB BUlTHB
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" @
IliiB BiU Has Been iutrod^^o tto Conmcil 

- Law Society of

CUamBers of Comnaroo of Baat
reault of repreBentations^agde

as a 
Kenya and

' Africa.

the Association of

employerIn tBs case of ^ofesslonal
Insert in the agreement 

on the termination of 
; a competltlTe Business within 
certain period of time. In

In Bngland
assistant, it is usual toengaging an

restraining the employee,
a clause
Uis engagement, from prao^ieing
a eertaln radius and within a l

Contract Act applies, and
is restrained

, howower, the Indianthis Colony
agreement By which any oneunder that Act. any 

from eierclalng a
wold except in certain specific cases

of a Business is sold, the seller of the good

with the Buyer to

or Business islawful trade, profession
, namely, one. where

the good will 
rt.ll “dy agree 
-imliar Basiness

refrain from carrying 
long as the

on a

witl^ limits, so

'■-If therein; two, portners rtolike Business
to dlBSolTO partnership may agree

■^^r^o^ries on .a 

not ,Xo-carry on
lift^..ihre„ partners may agree that some on. 

ort:.ia will not on any rtsinesa. other tlmn that rt
^rtnershiP during the continnanc, of the p.tncrsPP. How

1 Tf is oonsidced tlmt the lack -this colony Of the

T .’protection offorded to

.. ‘1 , < / ■ „'oing.'that it is calonlated to proTont

,'>r
or al)0ut
Business in competition within a certain

or all'■>v-V

mr ri

in respect of

Beoanse
t ■

I:-®
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received tte approval 
of tlie Aesooiatlon of

Tie BillI whici 
Tell-inoTO case

Dean drafted, aud toe 
of Kenya and 

of Baet Africa.

tiia Bill toe 
Boti of tie law Society

©

& Claaiuiora of CoBneroe
^Fincivlee

of ' tlirilaxta Gun Company 
are tie law 
or contract

laid aown_^t^^e

„ -.M..
tiat any agreementin England today, provldee

oiaci contains any provieion or covenant
restrained from exercising,v tiereto iswtoiieby any party

ai^ (lawful profession
or occupationtrade.®* 'buBinesa, 

tie ground tiat Buoi provision
aHali not be void only on

tierein contained.
is conferred on tiePower

or covenant is 
CQUrte to declare 
trtwre tlw Court is satisfied 
la not rieasonable.

covenant to be void
or c ove nant

BUoi provision or
that BUoi provision

tie Governor may 
behalf of

in my opinion, His Exoellsnoy
Bill in tie name and on

properly assent to tils 
His Hajesty.

JS.-

actihg attohhby oehbbal.
*

& .

i
KfesI" ts~.

./J ••
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Coloiip anU ^rotetwratt of IS.jnpa.

IN THE TWENTY-THIED YEAB OP THE EEION OF

HIS MAJESTY KING GEORGE V.
JOSEPH ALOYSIUS BTENB, K.OJI-Q., KH-E., OH„

OovemoT.

Absented to in Hxs Majesty « 
thu U>^ day of May. 1933name

j, UY'PiSE.

"* Qwemor.

.
jf*!'

AN ORDINANCE TO RENDER LAWFUL 
CERTAIN CONTRACTS IN "RESTRAINT 

OF TRADE

.i .'■.{■■•-■.r.



1

m V of lQa2.*
An OrOinanoe to Bender l<awful Certain 

Contracts in Restraint ofTrade.
ENACTED by the Governor of the Colony of Keiiyu,

(olUK'llwith the advice aixl coiiHent of the Ijegisfut
thereof, as follows —

1. This Ordinance tuay be cited as " the Coniricts in Short title 
Restraini of Trade Onlmunco, 1002.’’

2. Any agreement or contract which contains any pro- Contrecti m 
vision or covenont. whereby any party thereto i» restrained 'J*Sd°‘ 
from exercising any lawful profeaaion. iraile. business, or 
occupation shall not be void only on the ground timt such 
provision or covenant is therein contained •

Provided that the Court shall hav.- junver i<i declare such Power of
Aurt to 
declareproviaioD or covenant to be void where the Coon is satisfied 

that such provision or covenant is not reiisonable and in defer- oovsnant void, 
mimng whether any such provision or covenant is reasonable 
the Court shall take into consideration any leslnclion relating 
to the space or area within which if was cuniemplated that 
such provision or i»veoant should apply having regard t<i the 
nature of the profession, inide. business or .svu|iation

minor lias enleiedAnd further provide<l that where a 
into any agreement or contract oonlaimng any surii provision 
or covenant the Court shall also take into i-onsideration 
whether it was for hie benefit that he did so

8p Notwithstanding and m addition to anything 
tamed in laaf preceding section any such provision or 
covenant shall; be void in any case where an employer ter
minates the services of an employee on grounds other than 
groonds of misoondaot.

> -
4.-S&tfOn 27 of the Indian Contract Act (Act No 

of 1872) as applied to the Colony i«> hereby repeale.l

8aviU||, *ai*ru
■ervioM

1 \ lleiw*l

4‘i

i'
sc

.-y-’ ■

: .. ......i,.
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V
and

true and. correcta

H. E. EAkiEf^

Aeting Clerk oj the Legulative Cmneil.

•i
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'W
OBJEOTSVXsfi’EBASbSa.: *'

a. la Englond, in. tte 'case of .o' Jfi&saonal empldyer. 
engaging an aasistanti il ia nsunl to insert in the agreement 
a clause restraining the employee. on Uie tenjaiiatijn of Ins 
engagement, from, practising a WPiKtaSy; itasinera;.r;,;rs,izrJ.3SS:m>=
specific cases. , ~ ^

3. : It'is considered that the Jack in-the Colony of the 
proteolibn afforded to English emptoyers ia respec .^ restmin- 
ing their employees is not in th,;bfSt:antdre»t8 of the pnbhc, 
in that it is calculated to preyent -employers frorp; engaging 
well qualified/employees becanso the latter miglfcwithm- a 
abort lime, in tbSabsence of‘any such restnu*. become 
seriooB oompetifofe.' 'xj

4. This Bill fi,«, tholefore, been dratted, and has receiyed
the apprbval of tlf^ LawHBocietiea and the Association of 
Chambers of Commerce, ' '

The Bill Twviaes that an) agreement or-contract which■ ■—,tSi erj-it; tr ss'S
hdamess dr oddnpa'tion'shall'Bot be void only on the gibimd 
that -such- pnivision of eovenant is therein Contained.

' ' ■ 
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