? "‘4_ A o

S8 4cs Aifl.ntaullhod practice. In these circu-taneenh,v it
appeared to the Board that it ﬁmt well be argued, ir

ﬁr.'

il “““ Mﬁmm M ’ . ) the absence of m“"l'becinc Teference to the question

‘n B ’ author sl sl SRLE T Seuain 4 m.” such ; ! of occupation, that ;i.rticle 3 did not annul this right

S .f" stk Mt’ “m’ can ﬂtﬂ under the Mo- g ‘ to reserve areas in aecrordnnco with existing pracfico.
"l;, Akl Mm l‘n‘tf i since no specific reference was made to occupation.

o A M‘ P ever a0t bo the can. 8ir : Med The Foreign Office seriously doubted the loundp
- : M lil.i 1. inedduid to- tHSHN WHat, 1f the .).?AAE//;\. ness of the Board's arguments. The Foreign Office

ey R Viows .,p,.d...a above dre sound, it may be view is that in the absence of any indication to ..
gy | neeessary for the Government of Kenya to pass an . § eontrary, the right to acquire property must in al‘l({ ]
osesnence semsving W teNtHIENIous Ixposet : : probability include the right to occupy it. It seems.

' . .‘r.panon ek i . ey o Shi A;. E ' '-um*cd, evident that a right to acquire, differing
| el vate. caiislblis ”f"r‘d to. abave, even if from a right to Ooccupy on the same terms ai Nationals
b “this should constitute a breach of these would be an empty right, and it is moast probable that
5 g‘tucfl Whd Sundsr She-Gaverssent Jiabls Per an International Court would so decide. The fact tha
damages. Possibly legislation might aleo be the Anglo-Japanese Commerciel Convention of 1911, |
pussed exempting the Gévernment from such vhich was bi-lgteral, aotually specified the right of
_ xwasw.” e boerd of Trate sugamstes; : f occupation, is hardly ufficient to affect the'
X povever, aa sogurta Arisly 8 3¢ s Ooavastion, . interpretation of & gemeral international covemant
E FiE ;}u',;/i-‘ that 1f 4 claim wers taken to arbitration such as the Convention of St. Germain.
;l : : wnder Apidele 15, Wb 0ourt IS e SIS W Mr, Howard (the Attorfiey General of the Gold
hold that the right to acquire was intended o Coast) and Mr. Duncan, support the Foreign Office
saon the 2ight 30 segitve aul Keme: 2 il views. Mr. Preeston has minuted that logically we

ordinary circumstances, in the case of an

international instrument of this kind, which

wae intended to confer sgpality on all parties,
it appeared to msmn-i-oumumnu

3 held that it was so intended, but the Board

¥ {. gathered that in the present W M o

: ), at the time when the Qomven Dy :

/1 Bawe besh within # o
_that the ci
m.r. and

residential &

can only save the White Highlands policy hy

denouncing (in respect of Kenya) both the St.Germain
Convention and the Anglo-Japanese Treaty. ufn“nm
tion (by Order-in-Council) of the White Highlands
policy is a cardinal pofnt in the Kenya Lana

Commission's n?m. m;h. Order, from.that

W”
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‘m 'qpuum at igsue, e Do :
tam. is how far the lunpmuqt Govemleﬂ
regtrictions oy the ownership und/or occjapa.t&@
of land-pl-otn in Mombasa and bthex- townships in

xenyn ia consistent with the declared “policy of

“His Majesty's vaemnent as, expx‘esaed «in the
White Paper of 1923, ' ;
The Position as 1 x‘latod in June 1951 18
ec-px-ehensiauy revienddi the ‘memorandum (vhigh '
recites the relévant ,paragmph of t{vxe Vhite Papor)
flagged A. 1 annex & pf&d‘ '!4 'du elhntial ¢

Lt

aubsequent corx-eupoﬁd.noe. i s R
Had it not b@@v the ﬂmn cqplicati

the way vquld now be clut f‘or aending the 1.0, |
a copy of the despatch or 5th Bopﬂ'ﬁ’&‘ h!!‘ed!
and saying t.hnt, subject to 1.0y concurrbnce,
Becretary of State propeses to 'lgmxgo uth the ™
‘Government of Kenya for- l 'public a.mou‘;mneht' 4‘5
to the effect: tpn. the, xenya qpvcmeat hne o
rultu obliged to niuum the exiating _ )
restrictions on the M‘-‘l of certain tovmnhip
rlots, vtu not onroroe thel in‘rupect ot

2 .i' )
TR ;




to ¢onsider how ta!' :b-ndonnent of"
P O

on ownership ("the aole'pcu vnW :
could be sustained 1n law. -

w they m) and W that Secretary

o s o it 'A‘ S
“of State sees mmm at the moment for any { & % 2.  20th July, 1981 ' . Government of India agk’
d o

e

pubue announcement, which might only serve to
>

‘ ‘{!-o'm-to controyersies which at present are . . .
ﬂib‘*ﬂenehry or . \

; Py _ vhttbn a.o. have any objection to mplig

win postpone for t.he present further sale

$ ”
. | g iz %
for Indis agrees, "QW i 72‘53 B ‘;‘ 5 of %w restrictions, (b) question
8 \ b . ‘;_‘ 1 i By of mmmm‘ of ownership is receiving
= i e o o
Copy the above to Governor, Kenys, " 5 _ oh *C.0. and Kenya Government.
L.B. Preeston, ., i ? e . 26,  19th August, lﬂi. Governor of Kenya deprecates

177 { any such Mcement; pfomises despatgh.
B T S 4 bo 3 : p
e 2’ y ; ; w g 0 :
e , . asuese . ¥ &
gt . 3
i 4. 28th April, 1932, Government of Kenya seeks i'
s ; { . - advice on certain legal pointe. }
! > . @ : |
=R 8.  29th June,1932. Colonial Office gdvice "
3 1 ‘ i tendered. In respect of areas not yet .

o R Y s+ !' sold, and areas sold (or leand) without

o i 2 o Y : § 2

: LS i ' g (mmu Nltrlcgma om
: A : i TN O T m and Wmn m be "Wk
8 o P bk : 3 B v i a * A
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s oy i AL L . - B gen -
llo.i&ho:{ 5th September,1938. Governor of Kenya agrees ? » 6 Q ~+
that restriction on ownership of e Bumeam 7 3 :
" township plots cannot properly be [ ] ® Bl e s R A, A 3'“‘
enforeced in respect either of future or i ; / Mo 4
- 4 M
of existing leases. All future sales ﬂ"“ o ‘"Z} firony {"‘ b
will therefore be unréstrioted as to Tn‘a Dol e Pl Mt o Nl dul\«d\(“ Caman )
nnorshl;:;mncul restriction on i a Q,\ ¢ Ll & tind s ‘/\Md. 3 g, . b ‘}f‘_
occupation will, however, be maintained. R
4 . x ek 1, Sk - Horaans. wnt Ht- A L A
Revised lay-out for Mosbaes,and - QA. :)d).a\.m ¢ S 'T'“L'C_l )\‘ 05 Gars M
proposals regarding other townships, ' k‘\.. cNuAJm. Li0 T\\M‘? w(‘ Acllh '-‘VH-L ,\A‘] WAE
submitted. Jovernor aske to see /L
the terms of any public sannouncement M'\M l: N‘“"‘M"‘ Paal; '(A acc e )‘."M""‘
befure it is made. s ; ﬁ Bt Sulr’w(: J‘— (M»a .'}/4:..1 n At qant b
. et Noanadve, i )wmﬂ. S (um Ot

) St b otes wd, W"‘W“* -
q»d)w.. wedd A da %f&nl&/{ 4, feu (ot
- Nama A Tm¢14.7a}.~u.JLM/. ubo Wwom WA larpeaiy
g Y wom ebedid }tmh.l s /Pt Knbiiy e w
Q..}.,.,_, wm Duchiy 1 kg Biaanes ' ame
. ipac lote & s g o feck L2d- S T 2N
o fo Lot bk, Vit G s h Ll A |
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1 am directed by Secretary Sir john Simon b0
inform you that he has hed under consideration the terme
of the letter. §o.C.R.T.1358/35, of the 13th instens,
sddressed to you by the n'u’ ot Trade respecting ihc o
righte oleimed m-r treaty by thﬂ Jmno conﬁn M
) .| Mombasa %o purchase and¥oscupy plova in u'du; mam
| f ‘ . . been siministratively mh; 201 unplu,on o SR
| : 2. sir John. aimn znu serious do;b}, %o the
[ " ' y o - . soundness of the argument advenced by m Board of :rdlb-
i . ShTRE 18 the mecond peragreph of their lester, in m,rqm :
e W‘%“ unller Article 3 of the 8ti o,-mrommg

W sbjects might justifisbly be preciuded from

oesupying. wmmnamu. property in the
| ressrved sress, It sppesre to him mfnmw
ww-u the contrary,. wwvnnw
1 munnmwmmuﬂy

it. It seemas, ;M evident ‘?’ o%u
divorged from s M to ocecupy on ;
be s empty Tight, and it ie @
‘ R 3 .




interpretation of a general international convention such
a8 the Convention of St. Germain. Sir John 3imon doubts,
moreover, whether it is usual, even in ordinary bilateral
Commereisl treaties, necesssrily to speeify the right 6f .
oeoupation, though this is no doubt often done. A very '
normal phrase used in the Commercial treaties eoncluded by 4
His Majesty's Government (for example in those with Germany, 1‘
Latvia, Roumsnias, Turkey, Yugoslavia, Siam and Spain) is&; '
"sequire and possess”, and, though posses&ion may come nearer

!
o
to the idea of ocoupation, it does not necemssrily inglude :
osgupation and is certainly not identical with it. Yot ;
1
it is probable that ml.ejuty'l Government would take the

view that these treaties conferred the right to occupy. ‘
3.  8ir John Simon slso has difficulty in aceepting |

‘the suggestion that since the Japanese suthorities, at the

time when the St. Germain Convention was negotiated., must

B probably have been sware that the reservation of residential

areas for huplm in Kenyes was an established practioce, it

follows that in \hn m.noo of any specific reference %o

otoupation in the comnuon.\ Aruolo % may be regarded as

208 having sunulled the right 8o to reserve certain areas. \ :

Assording %o the seospted prineiples of international law,

Af the wording of a tresty is reasonsbly clear, an appesl to

extraneous or contemporary circumstances cannot bhe made for

the purpose of ﬂnm what would otherwise be the normal

m of the m Pheré are seversl decisions of the

Gourt of Internstionsl Jjustiee %o s at:ui




m a the time of the treaty. It e, indeed, in
many oases demonstrable that the true position ie the exact"
r‘cmu. There may, admittedly, be instances in which
contemporsry oircumstances may properly be taken into account
in order to srrive at what was the true intention of the
parties, but the present case does no% appesr to be an
4% “instence of this kind.

4. In the light of the foregoing examination Sir John
‘ Simon sensiders that 1% cennoly safely be assumed that
demunoiation of the Anglo-Japansse Commerecial connnuén in
respect of Xenys would -ilyoo to relieve the Kenys
government from their obligstion %o respect the equal rights

of Japanese wsubd jects.
1 =,
Sir,

Your obedient Servant,

VWM

—
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or pommunioation should bo | ; ‘5
: COMMEROIAL RELATIONS AND TR s

Vg opposite. 3 DEPARTMENT,
'._ lotgors and nusmber sbould ¢ BOARD OF TRADE,
T 1363/33. GREAT QEORGE STREET, il
T Telegraphic Address : < LONDON, .’_‘c’. .
- COARTA ‘ i ™
¢ LPA!.W i HEC.‘“‘Q& "1\9' _»‘
Tolophoos No.: Whitehall S140. | i -57 18%% gilant, 19*‘
. : =T Fl

o
\_,\ ¢ 3 Sy

1 em di.papted by the‘Bou'd of Trade to utar um
NG ;‘@Z letter (3092/33) ot ezna. .nxxe, on the snbM gr righte
s .p/u claimed under 'rx-ut}}y thc Japanese connnl at Mombasa Q.
Japanese subjects to purchase and ocoupy plou in arveas
which have been administratively reserved for ocoupatien
by Buropesns. "
In reply, a{ to ;state, for the 1nranutlon of
Becretary 8ir pmup&pﬂxrre-unu, that the Board feel
some dm.i'bt ‘ll to vhathax' the right of ococupation is so v
- olearly governed by Article 3 ofihe Cofivention of 84.
‘_ Garnnin‘-on—l.qe'n it ie by Article 1 of tlu Treaty of
| ’Ouloroe and Navigation-between thn Unitcd xuu- and .
a?,w , Japan of 1911. This lattew Lrtiole wwu’. tha.‘
“The subjects of each of the High Comtracting Parties
A shall .s... in the territories of other +.... be ;

permitted to own or hire and oooup.v houses ..... in the
same manner @8 native subjects.,

Nas  As was 1ndlont.od in their letter of the 15th Maroh, 1993

’“C,#.tlrl of 8tate,




] 7 A4 ; Ty e o o .
(C«R.T.1363/33), the Board coneur n\m'mw
with regard to the legal effect of this Article in ﬁl
romun office letier to your Department of the

21st Pebruary, 1933 (F.454/454/28). On the oﬁé hand, A/ u.mng

Article 3 of the 8t. Germain Convention does not contain
the word "ocoupy”, but provides only that the nationals of
the signatories:~ :
".eec. shall subjeot only to the limitations necessary
for the maintenance of public security and order, enjoy
without distinotion the same treatment and the same rights
-as the nationals of the Power exercising authority in the
territory with regard to ..... the aoquisition and
transmission of their moveable and real property."
If the Board understand the poiiuon correotly, Japanese
subjects are not precluded from acquiring property in Kenya
in the areas reserved for Europeans, but are only precluded
from (;ooupylng it. In these circumstances, the question
arising under the 8t. Germain Convention is whether, if a
claim were taken to arbitration under Article 18, the
Colirt would ve likely to hold that the right to acquire was
intended “u- the right umunm Iin
ardinery oircusstenses, 1 4he S48 of an international

instrument Of this kind, which was %h confer

y*h uﬁn the Convention was negotiated, have been
2 tlu mmuca of the parties that the siroumstances i

stands in the way of their maintemance.

":x.nﬂur tnat in th- present Wee it % qp

5 5

xom were, xn fact, peculiar, and that the reservation
certain uudentiul areas for Europeans was at that m

established practice. Iif these oiroumstances, it appears
to the Board that it might well be argued, in the absence j
of any specifioc reteﬁkao to the question of oocupation,”

B

that Article 5 did not annul this right to reserve areas
in accordance with existing practice linoo no specific /
reference was .made to occupation.

If this view cén be sustained, & point on which Bir
Philip Cunliffe Lister will no doubt wish to consult the
Fox-o:tgn: Offige further, the question arises whether in
order to be in‘a pesition to maintain existing covenants i
in operation he would be prepared in the last rum‘p
give notice of the withdrawal of Kenys Colony M;lu

Anglo-Jappnese Treaty, which on this assumption nle-;

If in faoct he vouu ho prepared to do 80 the Board
mo to suggest for hs- copelderation that a reply might

“

- >y
g . ) g B i A
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x‘}

#ell hold that it vas -o.utupc.- uqt dﬁ ; !
ciat in &dswuui tnetanoe 1t % at

, ; Ttime uun the Convention was negotiated, have been d 1
Foreign Office letper to your Department of the S , N 5 iy, A W of the parties that the -umtm %m

| 21st Pebruary, 1933 (P.454/454/28). On the other hand, ﬂ "X ; 7 lma mo, in faot, peouliar, and that the reservation of
 Article 3 of the 8t. Germain Comvention does not contain : ‘ :  oertein residential areas for Europeans n.‘-: that time ..1
| the word "ocoupy”, but provides only that the nationals of A established practice. In these circumstances, it appears J
the signatories:~ : it to the Board that it might well be u'w in the absence
"vseevs shall subject only to the limitations nooonny g : or any specific reference to the qmuon ‘of occupation,
::rﬂ;::: mm aw‘h&u“d e and the &‘% that Article 3 did not annul this rigm“. to reserve areas

m:::,:;t:“h ,-.:,r:. FRTLON ““‘:1.1“.. it : in accordance with existing practice since mo specifioc

|

i

\

; Rnlssion of Wty pevasiie one woR W- referenge was made to ccoupation.
f

| If the Board understand the pesition correctly, Japansse 1f this view ofn be sustained, & point on whioh Sir

subjects are not precluded from soquiring property in Kenya -
in the areas reserved for Buropeans, but are only precluded

Philip ounnrre Lister will no doubt wish to consult the

Foreign Office mmm-, the question arises whether in

5 - order to be in‘a position to maintain existing covenants

3 in operation he would be prepared in the last resort to :
give notice of the withdrawal of’ Kenys Golony from the 3
Anglo-Jappnese Treaty, which on this asswmption alone
stands in the way of their maintemanoe.

i :rntuzao-ouuupomnco.omm
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from t;ooupyulg it. In these circumstances, the question
‘ arising under the 8t, Germain Convention is whether, l.f a A
' claim were taken to arbitration under Article u. the 7;-"
ool woula be likely to hold that the right um..
r. iptended %0 mesn the right %o soquire 4
ordinery oiroumstences, in b of
instrument of this kind, whioh was



be returned to the Japansse Consul on the fellowimg lines:-

Aftgr explaining the dirri,.oultiu desoribed in your ”o
letter of the 14th Janusry, 19 it might be stated that, ~ 5y
had the Japanese Government represented at the time of the. w'%):’” %
| granting of the covenants that in their view the terms of .
. $he.oovenants waPe ocontrary to the Treaty, their B -
1._nwnu“‘t1m would of course have been carefully and |
,mpat’!utloqlly considered; but His Majesty's Government
regret that at this date, even were thlly able to agree
- with the Japenese Government that the covenante are contrary
" to Artiale 1 .of the Tresty, they‘BRb wnanle to waive
covenants -ilo without protest over a period of years and

now relied upon by persons rpsl&_iu inRenya, His
| Majesty's Government would be meluctént to be obliged to
 withdraw Kenys Golony from the scope ‘of the Treaty amd they
A therefors tn€ n the oircusstances desoribed, and
| ium regard to the faot that the poliey of restrictive
» “nm ot this kind hu now been abandened so that no
p-' restrictive covensnts will be imposed; the Japaness
 Government will be willing to let the matter Pest. f
| A sopy of this letter has been sent to the Pereign Office.

I have th'ln.' o be,

, r2t Your Servant,

-



be returned to the Japanese Consul on the following lines:-

mtw of the 14th Janvery, 193§, 1t might be stated that, ,;‘,’7 -~ |
had the Japanese Government represented at the time of the = % Jo:z Jj
L granting of the oovenants that in their view the terms of
?“mg-ﬂrm to the Treaty, their
‘ Wﬁlum would of course have been carefully and
L myo_thotiul;ly oonsidered; but His Majesty's Government

-
-

“After oxphining the tufﬁ.;ultin described in your

: rdmt that at this date, even were they able to agree

3
( with the Japanese Govcrnn,ont that the covenants &o sontrary
fto Article 1 ‘of the. rnuty, they are unabl®¥ to 1

nte mo vtﬂm‘t proteat over a pericd of years md
m :ﬁi«l upcn lv persons residing in Kenys. His .

paunér'- Government would be meluctent to be obliged to

uﬁun Kenya Onlw from the scope of the Treaty snd they

10pe therefors t-h‘f h m oircumstances desoribed, and

having regerd to the faot that the poliey oft restrictive
M of this kind has now been sbandened sc that no

| mew restriotive covenants will be imposed, the Japansse
rernment will be willing to let the matter rest.

A copy of this letter has been sent to the Foreign Office.




G Formox Orrioe. /

8.V.1.
8nd July, 19“.

'€p A
With reference urﬁlhor fo. 3092/33 of the ‘
/'& L -"%m-t ultimo respecting the n;nt."&% under t reaty by

Z the J‘-mno Consul at Mombasa for Japanese -ubjoen !i

.11‘. .

to purelun and-oecupy plots in areas which have bnn

ldniniatntivo‘ly reserved for occupation by I\u‘optlnu, I u'
: dinctca by sooutm sir John Simon to 1nron you um ht
concurs m_ thc v‘i“v", .xprgp-ed in Pcnzrgph 3, msa W




AL

* . Breitish subjects in Kenya in respéct of svenifessa the
\ Y e
acguieition and transmission of their movable and real

property ..... g Tn this connexion Sir John 8imon is
advised that mo reliance cen be- placed on the use in t'he .
article in guestion of the word wtheir", which is, in fact,
meaningless in connexion with the acquisition of property
gince & person does not acquire his own property. - The

word "their" would consequently appear to possess meaning
only in connexion with the word "t{ransmission. It also
does not appear to be possible to invoke the reservation m&ade
by the article of limitations necessary for the maintenance

of public order snd gecurityy since it would be difficult

to maintain that public security and order in Kenya could

not be ensured if Japsnese gubjects were grunted the same
righte as British subjects in regard to the acquisition of
real property. :
3, {n the circumstances set forth above S8ir John
* | Simon regrets that he sees no alternative but to offer, for
Secretary 8ir Philip Cunliffe Lister's consideration, the e
. 4 : fy suggestions made in paragrephs 6 and 6 of Foreign Office
~w WJ_ letter No. F 464/454/83 of the 2lst February 1933,
4. A copy of this letter is being sent to the Board
» & of Trade.
I am,

o E : 8ir,

\ :
‘ ‘ Your obedient Servant,




