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Government lotice 1

1934 is & notice of delegation ol _uvwir 0 .u 21

nolding un otrice of Provinciol Cow..ic.ioner

Province, ol Governor!

Retive Trivugels Orailn_tice 1059

Inus ut presend thne power tu zidwiss, sispend or

instate why mewmbier of o

wppesr toQuve sbused nis poucr, or tos.ve w.orty

or to be incdpuble oi excrcising tue

for other suffjeient reesom," is vest

yruvinc{;é,ad/‘

113310ncr,

//
< \ It is now urujosed o
N the power of suspension und nt. Jiis
S devolution of power u.peurs Lo be «ll right vut it

is throwing extrs responsibpility on the District

Officer. In pructice, I should think the District
Pfficer would never suspend « person udeil Lo wus
certuin thut the person suspended would be diuwigsed.

tocording to tihe new Bill the periou of suspension

mey be unlimited. It is not expluined

provision governing ‘the period hws Leen omitted.
A8 regerds Sgction § of tne Billj ther "

agppears 8 bé na Yeuson why w Dafive trivunsdfapould
» v - [ 5

not ‘hgve jurisdictfen to try Gses in & purely minor

tommship in & Nutive Regerve. 'he powers ol

netive tribunsls in regsrd to the administration of
5 4

Mgaid' the prOVlSlOnb oi “nj Ordinéneesd 19 laid down in

o - Section 13 of the ﬂuLqu fribunels Ordinunce, I

{4 have in mind the provisions of the Pownships

* Ordinunde
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1w the Governor ig in’ agreement wit.h his advigers

Ordinance. o ) ¢

A8 Tegards paragraph 4 of the ‘
despateh it is pecessary to-point out that ¢
when the principal Ordinance was submi*.t.bad-ffdzf

found to be altogether

non~disallowance it wes!
v to the Secretury of Stute's satigfuction, end
L‘ord Pussfieid pointed out that Sections 30

,ml ‘B4 9rovided for uppeulo up to & Provincial

ou mxasmher onl,/. {.:3 he congidered thut there

ought to be &n eppeal beyond the Provineial Y 4
Go:.'zmiss;oner in ‘everz case, he aubgcé'téd' thet

in cages which do not find their wey o' the
dourt:; eitlér by ‘trensfer ‘uno‘.er Section “Z;O(c)
or by L.;;Pegl’to the Supr#me- Cowrt by wey of
statec’t::ce'.sé’ under Section’

:54(&), there should be

¢ final appesl to the Governor; und ae

suggested thet wwe nding legisletion should ‘be

introduced ut wn early opportunity'to effect
this, or else reasons ‘should be furnichad}- for
.

tie contrury course. For the reason set; out
¥ T s

in his despatcu No.18 of'the. l'f‘ﬁ‘h Januery, 1932,

mu.’t no chunge ig neeeasary in the provisions s
7.5

of the Ordlnumee dealing with!the Lppeula from

nu.‘lve ogu.ncns. ; I‘t is for conslderp,t:.on

otnts raléedeln lr.nllen's mmute

inthis Provinceigrestly ekcéods unut ef otier:
5 Frevinces: - 5
Totel cases deelt ._with by thes

A, new (eysten of "arbitrul™ triuunuls L_,s u\.e;} pz; v;;_

~-Ordinence Mo, 13/1954;

_the situation FH* JL.nu

__gdnunéction to for' the

uulJ

exsuine the return of appesls

v
. helf yegr ended khe 50th Junc. J_‘AﬂL. ie are

,,,. S . ¥ __1“

tribunulg (liyenze Province) WA
kppeallsl; o' m.tnn. Lppenl wibmwla
ppeels Lu Olatrict 0fticere

Lppeal to'Provincial Coumissiode.rsf @

Jeses revised by District Qiticers

\

: ) X, g
Ce'ged 'reuised by Attortiey-Gdnérel | 16-cesed
. { f Xt only
! RRENRHEATE EL e g 2
It ey be essumel it the number oF cdses

fevised by the District OLficers represents the

recentage o4 in waich 2y wltered sentencese.

Cages

‘he tpibuncls wppeur to be working very we

in the Centrel Province wnd in the Couwust Provinee,

-Lihougn in tae letter o laurge wewsure of supervigio

is stagdl m_c;e.x;,uu. ‘I..Llw. urluum..L., have been

esg

4

0 g g g A Ul
Prwltlu Jlstrlct t\k).e trlbum.i._, x.gpoz.nted in'toe ‘7‘

W ¥

Ordinanece

rovw,,, o N o' the ‘special tribﬂ& 2

cenditiong“obtaeining in

arec, to be ineffective,

for in the Speciel Districts (Ldmgnlatrutlon)

Parugruph 8 of the Govt:'i‘nor's Eéspatch

relates to the quea‘fioh of fees,

. W' /19¢¢, the PR pointed'




f ouf. that the 1‘:&05 e:c most. of the native

+0fficer and thence ‘toi‘a, gr_cv;ncicﬂ. Commigeioner |

B ; i

Memorandum -which deals with the question of the

W "“mﬁw it

tribunaJ%g in t,,
ho pey f&r the galerice of the tribumalis -

- period -of imprisonmens thut may be awarded in default

of a £ing is regeiving separute considerstiomy

¥

’mdeva. is & tewporary msau;gg,xmnmm e a |7 Subject te Legal observitions e
Comiaaloners recomménded bpat loeal native FaN } W of the agw PLLL Ay ]}‘ spproved.. S thot the
councils should meet "‘he ‘“ﬂ"it by P“'inﬁ i 3 Governor's Report on the working of the Ordindnce
supplementary estimates. he poai’cion o t° i has been read with 1nt.ere"ét, and request thet the ' -

be examined and ‘the Governor hoped to 7,{0 able to Governor will furnish e further Report not luter then

report more fully on the accounting side of the . l\')b‘ the 30th of June in ﬁ935ﬁ5€3 hgree that no chenge

mensgement of those tribunals at such. time as | is necessery in the provisiemg of the Ordinance

the question of the future ‘of the Ordinanece

) daaling wiﬂ\ the. umeu.l.' £rym nlti’ve %ribunals Emt

fell due., ‘I eannot see that the Governor deals ask for suggoctiona with a view aq

with the point directly although he has dealt e.t:. position as regards the system of mmm ‘,pcal

length with the arrengements mfde for a Scele pf

fees. These arrangements appear sgtis

separute consideration, i

@"ﬁ’*’w
W.buk

e g beof 00N

Paragraph 7 of the des Wh.

Governor pointe ¢

rendered useless in crwﬁales :

lmprlsonment f£or a parind of less than four

weeks has been awarded (1.0. about SOF of the ‘\'l

total eriminal cases) owing to the unavoidable 4 i ;

delay in the transmission of the month's list s ’ The position with regard to appeals is in-
of cases to the Attornay-ae‘ndr‘l. But it muet | i ‘comistent wiz the general poliegy npprove\d last year
be remembered tm;t ‘(&) any person sentenced hes iin raspect of Nigeria —znd ?enersllfx bat I wculd ‘pot i
the right &% u,*al to the-Native Court of s ¥  sugzest axw 31tcraticn of the position at m’eFentv.ﬂ

ippeal and from that Court to the Distriet { i1 The vgorking of these Native Courts really de‘éa)'ld ;
P f

‘«:the Dis%ri'ct_: Officers. If th"j are dPter'niv\ed to see
und (b) all ‘cases are ooiﬁimod ‘or revised by . '%h‘ét justi‘cé is done, and are not deterred by consider

Administrative Ofﬁceré‘ who ere in & position to ationa ‘of keeping the chiefs "sweet! and so on, then

know the triba.l lau u.nd ou.gtm ‘of their areas,
That part 0:8 ]

otherwise the" do not.

s‘bhingl! _p’retty well;
torney General's !
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. gut’that the: fg&i

b supplmentm estimates.

- .
o, Memorandum which deauls with the guestion of the
¥ :
¥ period -of imprisonment thet wey be wwarded in defeult
e P

of a fine ie receiving separute conmuar;m‘,oﬂ. TR A

couzx'aila ahoﬁld meet the defioit b:f’ paaaing-

' be exqmined. and. tha Govemor hoped to ho able to
report more fully on the gccounting side of the -
managensﬁ@.of those tribunals at such. time as |-

the questx@ of the future ‘of the Ordim,

rendered useless in on.mmxﬂaul ;ﬁﬁt

imprisonment for & period of less than four 'i;

weeks has been awarded (i.e. sbout 80# of the

“$otal eriminal cases) owing to the uneveideble

delay™n the transmission of the month's list
of ceses to the Attorney-Generel, But it must ;
be remembered that ‘(a) any person sentenced hes
the right 6f uppeel to"the-Native Court of ¥
sppeal and from fhat Court to the Distrist

Officer and thence to & Provinoiel c;:mig,;gioﬁa:j
end (b) all cases are coﬁf':irmed. ‘or révi’u&vf‘b'yf 7
Administretive of;ficers who ere in & positio o
know the tribal law and customs 'of their

Thet part of the Attorne& Gen

‘!he position waa to

? Sub,)aot 10 ‘legal observ&uons twtgm%

§ the n W Bill may b‘a approved. S&y thet the' b

e

Govamor'sheport on l;;u working of the Ordinance
has been read with interebt, and request thut the *

Governor will furnish e further Report not luter than

i g 3b
Q{'h
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the 30th of June in [935K36)  igree thut no chenge

is necessary in the provisieng of the Ordinence

1\&&111}3 w1m the meala from native trlbum.Lu,Eur,

i usk for suggutiona ¥ith a view to r&ﬁeQ/ing the
Ok

po 1t10n as regerds the system of a.ut.unﬁt-ia appeal

to the Attormey~General under Sections 39-@

that the Attorney-General's second point i@ réceiving

-
separute consideration, Lx

appegls is in-

F o
- ; ‘coneistent with the general policy approved

.

B _. ‘in respect of Nigeria and venernnv, but I \nuvr) not

i‘y The position with régard tc
i ;

last vesnr

f oy~ ‘sugggst aqy alteraticn of‘ the ‘position at '»re“rnt

s { ¢ The workiny of these Native Courts re°lly de\pcndg/‘qntl
';x bl <’the Disﬁrict Officerq.. If they are determined to see

e e ¢

: 3 "?;!i’at Qustice is done, and are not deterred by consider

3,7

‘atiobs -of keeping the chiefs "sweet" and so on, then

In al

_pretty well; other‘fise they do not.




one
present Native Pribunals Ordin nee,

(ond (ps 1rnm*anhs»ﬁ to 8

“wo r]cimg of”

", of the District officer in relation ta. fing’

sub*enswn ofLI’ative—

towndhl" gituated wi

Gover;une‘vt order. Paragraph 12 nrovice

mtfiieipality or a townshir.
Srclusion of certain towiships in native
# g dot $his, provi sion

{thifl the tovmship.

I think, that these two amendne

eagler working of" {#e ithin -, c~an be ar

e

The- report on t;he working of the Ordinance

is-quite interesting. and is exactly what one would

have exp ected with natives comnml‘hias,

communitie‘s 28 backward a8 hoﬂen‘i

no* wdrk too weH ut f‘

The covernor snys that they

dealing with the "mrt Bill amem‘lirvr ths

and the .

) a report on the

This despatch is in twe pieces. The first

G
the vrebent oréirlaﬁndé. T,‘ne 'mendnents

are of a fairly simple nh tux‘e,-ex% 1 #}éﬁ{“’

npihunalsy, ‘,an‘d 1)POY1 d:mg v

FE :E’or the exclusion fron Pqpa"ranh e of -any

in alzy:tive reserve by

a1t"no

nﬁtlve tribunal shall have jurisdiction to try
£ (c) Cognizance Offences comitted

ig declared to be a

The effect of

reserves

will be to give the native

io-. to try suitable offences
nts,

which are not: really very creat, and make for

roved.

or such

e 1, o
tiw.' (tﬂl‘f\inm}é /
1r*.>t but as they find
.thelr feet, (et better and better and are n0w

«LuiLe a satisfactory feature of the body politic.

to Le hiphly efficient.and have now become an

edsential part of the judicial syﬁ};_éh‘i'o,f‘ ‘the .

colony. It is, ‘ofseourse,aslow pm&
e et R

have proved themselves

v’x‘eally lamye, the bwck man would 7O to £aok,

satisfactory tribunals do nol COMUE L in £ b
nushrooms L ou € ¢ o ,
majority oi? the Keny  natise ® o o
understand what, g rormak cc 1, 1 i ) e,
tie woncer 1§ n‘t‘\v't‘ that they co Ladly, m™m t [

4

interestin tl at Jir. Harragingi

the \ttormgy General, rinds himself ndic ed, in
conuidering *;lkc proceedings to him Tor review, by
his luck 01'\1;1’10’.'/16:(!"% of local native lav and. cus4o:

be taken as o uide-li ht on some remirio

This might
\
made by the Bughe Re:ort, but I don't thin ,

beea.e what the bushe Dot reguires

vhen a2 @uestion wagjemR reANMPFDXE native oo tont cLe.
arodl. i ¥
thoul red P Court ’m-e.s"\, bine 3 L
hggrinists re 1 et ¢ v+ ho
1ave any i 1:id in ey g
\ 1'r. n hi nown, refers the
question of 11 et or 1 e. He . 1

the native scores ol Presel in

snmall finces, with the presen io hetrer

’ " 5

imprisonment, he wuch pelers LO\0 M oL, ne

Mr4 Harragin thinks that i in clscnmen tu
ot @ifferent scile or i or imprison. engge ted,
revenue would be jmepeased . the muber eo le in
Y ghodt would be reduced. In the case © ' fines,
Buxoyea.. willy of cou inse, alwqls pay, SO FTRRNE B o
likely t“’lt unles t_xe peried of imprisonnen

the same, one does not want 1o have 1 id tha
native of Kenya can be s nt to grol ror sid monihy IO

doin;: something for ~nhic e
so I should be very cautious indeed before upsettin_: th

governor tells us that the matter is

,A
®
Q

rec91vin~ separate consider ation and no doubt there is

P
plepty of room for -divergent views. As )Mr. Bushe,says,
) the
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the working of these native courts depends very
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largely on the District Officer. That has been the

> all ovep the world, and if you get.a good

ca
Dl)tricn’ Oi’tlr’m who takeg an interest in the. ‘mwng

k= *ﬁﬁ ’Iﬁ‘,_, n,itive no&}rh,' t}un ‘s run much more blllOOthlJ‘

2
tlmu 11 the Di°t110, Oi‘i’-tcez' is slack, .hen the
; : = L e en
e i) o A g ill‘e‘ hi . A-at_zf__fyt_,,(, -
LoLgourt '\e1 goon' Tgllows hin. % et
* ATV {
a1 LTS / v L
LY I [,re}e with Mr. FI’GC-J.A'H that there is . o= _,/(M.AV{‘___‘(_
) Fidkeatia el «zfa-——.') < >
& no use in asking LOP ts) \f‘mltum report for at least } PR ) /”—lﬁ/“'\ ] >
P U Y P < 8725
! by d 3 Z<e < s
twe years nnd 1nue(’d, I should stretch it a bit o i ‘\( 4 A ;{‘ 4,‘.47 L f
LN . P ERETTET e
awd, mpke it three, ifrmgt drop it nlto: v ther. Lok , ‘
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\,GOVéRNMEN1‘HOUSE,
2 —%Qgg. y 4
e K:NVM

1 have the honour to transmit herewlt:

. two“authenticated anéd twelve printed copies of

Ordinance entitled "rhe native 1ribunals (Amend

nthge, 1934", ite Yhird Reading

in the Leégislative Council :gm..the 26th vctober 1934,

i~ y 1 assented in Hig ma] y'c name on
Novewber 1934, together with a copy of the

s0rt” by the Atte

TN
) :
= I have the Lonour %pine; iy T
£ . Sl:, ! 1 iy o : i R
Your most obedtent| humble sexwamt, s o oo

LLP "wnm la.mr«‘, r.c, G+
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@olonp anb ﬁrntntorate of Benpa.

IN .lHF TWDNTY FII‘I‘H YEAR OF THE REIGN OF

"~ HIS MAJESTY KING GEORGE V.

JOBEI’H ALOYSIUS BYRNE, GGMG KBE, O.B
) Gonmor .

b i

Assente in His Majestv’
ssen dfﬂm is xx]eq\nka

name this 15~ day of ‘\‘Na.
1984.

3 BYRNE.

Governor.

AN ORDINANCE TO AMEND THE NATIVE
TRIBUNALS ORDINANCE, 1932




- pnmgfmci;gp;fn of 1084
% ¥ 3 ':‘A\v 3o

Ap-Ordinq;{oé]_to“ﬁmend the Native Tribunals

" Ordinance, 1880.

CENACIHED by the;v‘(;overnur of the Colony “of Kenya.

ayith the advice and ‘consent of the!Legislative Council thereof.

as follows :—{) A

1. This Ordinance may be cited as the Native Tribunals

Amendment) Ordingnee, 1934, and shall be read as one with

Jthe ‘Native T¥ibunals. Ordipance, 1930, hereinafter referred to
as the Principal Ordinance: 7

9. Section 44 of the Brincipal Ordinance is hereby re-
pealed and the following segfion is substituted therefor :—
8 44, This ifance shall continue in force until
the 31st day of December, 1936, and shall then expire :
“ Provided that the Governor may by proclamation
with the approval of the Legislative -Council and of the
Secretary of State declare that this Ordinance shall re-
main in force until a date to be fixed in such proclamation
or/until repealed.”’ il

3. This Ordinance shall be deemed to have come into
operation on. the 31st day of Decemnber, 1933.

Short title
No. 49 of 1930,

al and
replacement of
section 44 of
the Principal
Ordingnoe,

Date of
commencement

~ Passed in 4thg Leglslntiv'e Council the twenty-fifth day of _

October, in the yedr of Our Lord one thousand nine hundred
and thirty-four. ;

This printed impression has been carefully compared by
me with the Bill which passed the Liegislative Council and is
pr ted for authentication and assent as  true and correct
copy of the said Bill.

bR THANGO ST EUN

Aeting Clerk of the Legislative Council.

: (gl
7 ":~,-’” : I,M‘q vy ;g t GOVERNMEST rmg?-_rn. NAIROBI




LEGAL

A X ¥ a1 & B - . ¢
. THE _NATIV'I‘L"I,‘,BIBUNm {AMENDMENT) BILL,1934

REPORT

»

; P .
‘ B Sectlon 4 of the Hetive Trlbunals v
il = b
S ; % Ordinance, .1930, provided thpt the OI‘u.lxlaﬂO? axoﬁid

§ ,.,*T\prlre on the 31lst December, 193 3, but tnat the

i S
Gavernor could by Proclaae.tlon with yhe aqoroval o) N

Sl B fafad e %glalative Council and of the Secreﬁar}' of State

&

f.ha,b 4t should remain in fom’p until a date to

’ i, A\ ”\"\'sv
e AN e Secretary o\f,‘\bta .e's spproval to' the
"thenalon of e Ordinence was duly’ obtained and the

necessgTy Resolution was passed in Le;isl,avtive Council

on the 30th November, 1933, but, unfo‘i“f‘;\lpgffelzly, no

Proclamat.don was issued.

SN This B:Lll, which is retrospectxvé i effect,
necessary
makes the/provlsiw for the Ordinance ta remain in force
" until the end of 1936. \/

g e “i‘ ‘A’comyaratige‘Wable is attached.r
In m op.’mion, Hia Excellt.ncy the Gove*‘nor

my prope.rlly aapqnt 'to this Bill in’ the nach and on
&

beh‘alt' of Hi:.s“ajeaty

Gl st A

N £ ni
Nairobiyh b
e

25th October, 1934,

P o v : 4 %
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been

in say two years'

You will,’ no doubt, furdish me with a

furtier repont, in e not. later
X b

o Native Tribunais.

e Jigsetethat the ques

'{hy the Attorney General regarding the

period of imprigonient that may bhe

Ferarded 10 derault jof a fine, I8 receiving
3 ' 5. e ?

I have, etc.
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FGoVERNMENT HQUSE
NAIROBI N ¥
KENYA

ol e e .
R Lkl BB . October 1934,

. commmpmNTAL. 15007195
S P | c 0. REGY.

1 LR i . R
‘ A B ¢ };,t

8ir, )

8 ha.ve the honour to refer to your despatch
~ NOIO. ’ No. 868 of the 16th November 1933, on the lubjeot of
@ ,zcslm Native iribunald Ordinance, 1930, and to trensmit
a draft amending Bill for your approvel befere intro-
~ ‘duction in Legislative Council., &y this Bill 1t is
3
J
N

proposed. to amend Sections 5 and 12 of the Principal

Ordinance.

2. Section b of the Principal Ordimance provides

that a Provi;oitl Commissioner may sulpond,' and, with
the approval of the Gﬂdmor, dismiss a Member of the
Tribunal. Clause 2 of the d-rn.tt B111 alters the :
procedure s0 that a District Officer will have power to
suspend, and & r!'ouncul conud.cnor to di‘.mu s
Member, without rotorond‘o to the Goumor, and vests
@u pmprl of r-m-utuunt in the nutriot officer
um.wl of in the Provimeial Oonﬁidoncr. Because

tho Governor's powers umder Boction 5 of the Prinuipnl\

e Ordinance bave been delegated to Provincial con:lnionors il
and Officers-in-Charge, vide Government Notice No. 134
:‘ 2 dom 31 of 9th February 1934, on page. 216 of the Officlal’ ‘a
AP\ o Gezette 1934, the muwo u. in fo'ct. ul! altered

in so rq:,u yqqﬁ d "m"‘“ md qinu;tmg m
siven to m;ofmﬁm e :

G.BeEe MsCo MiPoy




3, Under Section 12 of the Princi}‘f Ordjnance

¢ripunals havé no jurisdiction te try cognizable

offences in any &‘ownship or lu;iicipality. it is

eonsidered that thgiprphibi‘tion should not apply to
gertain townships in Hative Resérves, and it is proposed
in Clguse 3 that the Governor éﬁoum have the power to

exolude td'nshlpl in )la.tive Re{erves from the provisions
of Beotion 12 (o) of the Principal Ordinance.

4. ¥dr the ressons seét out in my despatch No:. 18 -
of 11th Jantary 1932, I am in agreement vith my advigers
that no change is necessary 'in the provisions dealing
with the appeals from Native Iribunals,

5. I now report upon the working of 'the
organisation of Native iITibunals:- ;

HYANZA PROVINCE.

'(a) f1he following is the Teturn of cases tried by

Native Yribunals in the Nyanza Province for the half
year ending 30th June, 1934:-

(Page 3) see
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The number of cases deia.lt with by Native
9ribunals in this Province greatly exceeds that of other
Zérovincea, and the figures are 1n5truct1ve,a§ éhaw’ing
the small proportien 6f ipégds as compared With the
' very 1&5"'{ge' nuiaber oI oaBes ﬁ"&ed. »

: I‘n ‘Central Ko.virﬁndo there are five uribunals
111'.11 Civil jurisdiction, the members being chosen from.
the group of lecations over which each iwibunal has
power. A certain amount of favpuritiani by Klders for
members of their own locations is reported, but this
48 overcome to a great extent by forming panels of 5
Klders to hear a case with p;rtiel outside their own
location. = ‘there 1s ‘one Appeal iribunal for th‘a‘;“ﬁvi\nt.rict.

gribunals with Criminal powers are co\n’ltnuted
in each lecation, the District Cmin%.ic_.'ﬁ'e}‘ remarks:=-
W"inesé are Held in ¢ach location weekly. ihey
are not go satisfactery a8 the Civil Iribunals
and a certain amount of vindictiveness is
often apparent in prosecutions. 10 overcome
this i have tried to make the Chiefs understand
that when they.stand as prosecutors they must
not also act as judges. When ‘the mlango
headmen get a better idea of their responsibi-
1ities they will be- the- prosecutors and the
Chief the judge, seccecosssscssscscssccsccsce
ghere are three iribunals in South Lumbwa, one
for each of the Reserves of Belgut, puret and Sotik, with
Civil and Criminal jurisdiction. As will be seen from
the above figures the Kipsigis are pot litigious.
there is & dribunal with Civil and Criminal
powers in each lecation of South hvirondo"mitrict, and
they appear to be working satisfactorily. ihe Appeal
gribunal deals with Civil and Criminal work, but it has
been found advisable to ‘withdysw the Criminal jurisdiction
-ﬁ‘\armnu appeale are now heard by the District
t&iyauwr. ko
; in Nerth Kavirondo there are iribunals with

Givil and Criminal jurisdiction in each location and one

/z “ -
' Appeal ‘L‘ribuui. the ‘n&b\mala have on the whole been

1 1 : !‘l:" 1 8
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, : satisfactory. l‘inu are dven difﬁoult ‘M ~coll
e ' mm smuuy ,Rmﬁwu ;ﬁgum
considers the 'ofrking qnﬁ? Oﬂimnce is good and tnn»«

ne defimitely !:qpreving.
{ €

(h) With reference tao’ the ;@Mve ribunals %u‘llc i
Central Province, the Provineisl Commissioner rw_-;-." :

" success and rity ot the bunals
ha® ”:t:an:ogn m‘ g

ri 1 ticipated and i,  pre-
perca”so. yelhove. Hhmt i m"“'k '

meas ure hﬂ’uty

equxﬁr .;. &r !
‘the Muenm of tho ‘xﬂnuh copsist of:-

ii) President. e s

i1) Mders: | Pesmament. N o

iii)klders: Panel. X .

iv) Clerk. o

v) rrocen su'urn. ¥

&) ime presmhi 18 elected arte;,m{-ututun with,

and in most cases as a result of Qctu‘l‘ohoim-n_, the

fribunal klders. He is the lpokuﬁnn'of the iribunal

issioner

' tul'

" and eveF» effort is made to avéid the appeintment of ome

- 4
vho is a memper of the official class. In consideration

m* jﬂlnm a bonus is addedumonthly to his standard

3

‘.rhore are two diltinct divisions of elders
'rtbud. at any given time. A portion
sl and the rﬂnﬁor are drawn in

-
o ity . order to mu w confusion regarding the

\ tmoﬁ.m of lngilhun bodies, -nh as the Local sative -
wnetl, md judicial bodies, such as the Native Tribusals
u »P_)“ ‘nq clear to all uw” mi slthough steps




; mde to eneurc thn.t represent-.tives of the va.rzed

1nterestn u‘ld thought find, g ‘place ' in 1ta deli herauonqh A

A certain amounf. o d:l.ft:.culty hds| be

cxpennnced owing 1:6 mm gm-w umu&t

& 4reeént1ins the non—nypoinment of & speecific representa- ;

:{1ve of ‘their anhm.efud on the’ zrounqis that thefr
.Ah;rants will not obtain & fair nn.rine, but by &
judicious blending of hereditary elders, who provide
pallast, and the educated younger genewation, who at

-worst sdd enthusismm, a surprisingly vell-bulancod and

fair-minded body hnn runltcd. - and no couplunts on

these grounds h;n peen raised since the 1nception of

the scheme.,™
In earlier days the I.ogloln.uve Judicu.l
and Exeoutivp functions amongst natives were ome. ioday
the policy of divorou; these funéuoin is peginning to
"ibe ap;lprecined but in certain 'eress it has been found
nécessary to continue the ropréam;tum‘of chitefs on
"r.he iribunale there is occasional half-hearted grumbling
nut, &8s a'body, natives realise the position and are
content uiough to comfinue wfth ite
r N (1v) $he personnel of the actusl iribunal is 3
bﬁlntd by the sppointment of a clerk to the court.
He enters cases, accepts fines and fees, issues receipts,
keeps the iribunal accounts, notes judgments and makes
-ut.:m and warrants for endersement by a District
3 W S ornoa. it s alsc his duty te keep the elders informed
4 L . Judioinl points. The fact st his salary is &
A;Wonably hlghrnp,*\',_&l?l& ‘thi t-ﬂ' mt a system of

is mlintained obviate risks ef corruption; and

4 \if\" Vi i i _
! .,|\l'r:;nc'o, in his position &s gn interpreter of the Jaw,

§:) ! 4
he wiclds n'cnen influence over the judgments, every effort
,,g,i made to avoid uu.l by ﬁho portn.tl,@ll ot olorkl from

¥ "meutral areass
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._:,%- x) e Is‘xecntive of a Iribunal consistl q; oo(l,y

or%oceu bervm. M far as possl ble these u'e ohonm
| to represent avery lcun@\tn the uribumalt Jur?
.. (@ictional zome. ihewe are -ﬂ{ict.a by their ¢
reid a small uh.ry on a monthly momnt. ihe

fribunsl's mein executive is,; in f;c‘b,:the body of
ohiefs within its jurisdiction.

In regard to the gctual checking of the slders
Judgments e.n officer visits each iribunal at the close of
the monthly sessions and scrutinises both civil and
orixlninal ledgers, All cases ‘in vh_iohjadment has been
s .hr'given are énd;:rled by him, and any who wish to appeal

aeainét conviction'and sentence are brought before him.
-dn eivil cs,aes>lea.v¢.a to appeal is also granted.

Appeals can be brogght in the first place
before the Central Native iribunal: from here they may ve:
'oarriedlto the District Comira;nipn‘grs, and thence, if
desired,' to the Prdvinci‘l Goﬁhis'nioner'a court. 1t i8
a trib‘ute. to the Appe.l sribunal, however, that but few
appeals proceed ggx.md this Court. In j‘@hia,'r'rovinuo the
succesa of thc: Apgeal “fribunal is -'la.réely due to the
fact that the pay of the elders is relatively high,
nnd since tholr number u small it is posaible to appoint

urerully ohoun nat:lnu.

and in some ip.iatriots the particular,elders
v selected to' he.&ﬁpucnlar cases are not made known

tillvtpc auﬁmw up for hearing.
The Mombasa Island Native iribunal was

established at the end of 1932, and empowered to d.ul N
ﬂ.th beﬂ civil and crininﬂ. ciBes. ‘L‘he ditﬁ.ciﬂ-ty

w\;’uihu reprbaentfd oo tbr 5 h' 4




elected py h:La ownl tribc( k open meetihg, t.he more :meort-‘
’~"““‘mt tribes (numerical].y) olectlng two md the ;pner FARE
tripbes one gach. Whero possible chnatia.n Commumnes A
are represented by their own choice. fhe Provincial
Gommiseioner reports that at first the elders had little 3
or no ide& of procedure and were apt to air thelr views in
uhison, but with patient Vu'-.:lning they app'et;r to have
grasped the methods by which a responsible court 1s
conduoted and their behaviour 1: now little nhort of
exemplary. At first also,” as Wes onl; to “be expected
the tribunal inspired little'respect among the local
na.tive inhabitants and the pehaviour of some of the
parties appearing pefoTe it was 1mpertinent. 1his has
had ths fortunate result of creating a itrong sense of
dignity in the minds of the 'elders.

it is notable that many Arabs have now
;nva.iled themsélves of the Native iribunal and even in
ériminal cases have submitted themselves to. 1ts _Jiur:.'s-
diction.  In the Teita, Digo and Giriama Distriots S
Native iribunals there established, have worked satis-

factorily though a large measure of supervision is still

2 .

Py A
necessary.

RIFT VALLEY PROVINCE.

(d:)a in the settled areas of ‘the xift.ya.lley Province,

Native ‘rriﬁuna.la with civil jurisdiction only, have been

established and these are reported to be working satisf

AT ~

. In tho lTand.i ‘and leeyo matz‘icte the xribunals
i are,_ generally spe&king. a auocesa, especially when it ‘is

rea.li;ed, that in civil cases the payment of fees by the

wnsuccessful party is a direct reversal of the tribal

opstam,
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m monnm DISTRICT.

(e) In tha Northern rrontier vigtrict the uiribunals

’

appointed'i under the Ordinance, vroved, owing-td ‘the
special ‘tribal conditions obtaiming in the area, to e 5

1n9{fectiv%. A new system, of "rbi tral uribunalsl has .

_been provided for in the Special Districts (Administration)

Ordinance, No. 13/1934, =
MABAT DISTRICT.

" (£) There are three uribunals in the masai Disgrict,
the tribe is not litigious and the work of these iribunals
1s very small.
lgMA DISIRICT.

(g) In the rurkana District, it has been possible
to e§tgblish one Central iribunal among the Suk. At
first only a few cases were 'brought, put recently there
has been an increase. its functions are properly carried
out, and there is no doubt that it is appreciated by 5
the tribe as a whole. ihe Officer-in-Charge is convinced
that the Suk do not hesitate to bring their complaints
to the iribunal.

Amongst the iurkana tribe. there are no
tribunals, nor is the institution yet suitable to the
needs and circumstancés of these nomadic paatbralists.
There is however a Joint Yribunal consisting of members
of Turkana and Suk tribes which meets twice & year on -the
Border to hear inter-tribal disputes arising ger®@¥ally
out of water and grazing righte. An afficer of ome of the
two districts is always present. <This tribunal ‘has only
been in existence for iwo years'and, thaugh few cases
.ﬁave be‘u\‘ 'v‘t-;."."ought before it, itl'is a considerable fagtor
in the mai:ntann.noe of peaceful relations between the
two tribes.

6e in paragraph 4 of my despatcik No. 60 of 19th
January. 1935 I mentioned the difficulty arising from iy
tho .}.
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the fact that the fees of most of the Native iribunals
@ in the Central Province were insufficient to pay for the

salaries of the iribunal Elders.
mough fines are pe.id directly to Government,

in the past, fees were the pe:‘qtusite of the ‘Lribunal
itself and from them a fixed mla,ry was paid to the
yribunal clerk and the Pz'ooess hervers. the balance being
distributed in equal‘ 9ortions amon.gst Rhe wibunal' elders.' ‘

Charges he.ve been Mracted agliﬂst Native: .
iribunals of late thtt‘ ‘their scale of feesu‘ia exorbitant,

that costs in connection with cases heard by- them Trise

to ludigqrous Sums,sand that until such exéessive costs’

have been met z}m{inst_ice c;n be .obtained. 1in the first
place a scale of fees for ;1&:.1 cases :.sl in force
throughout the Province.’ this scale o!’feea which 18,
in fact, a fixed percentage of f.he sum, or the value of
the objeet in dispute - has been' agreed on by all officers
in chafgée of Districts. it has been agreed that 1£ 18
not excet;bive and was mdg with a view to checking
frivolous litigation amongst a ix»otori om.mlyylitigioua

" people, ensuring, at the Bam,_e' tin'xe, that no bona fide
litigation should be forced out of colu-'t on ac?oun.t of
the expense, .s.nd also nonstituting a_fund sufficient to
meet. the normal expenses of the mW‘ ;

this scale is exhibited in ;&1 sribunal Houses
“for geners,l 1nfomt1m, uzd even though‘pohably 5u$

of the ;u.ﬁlvo parties to suits ;;rn luﬁ‘:luently eduoated

to iake certain of ﬁxu.r vignta, ) osmplaint has been

Ly roperted of feen thliﬁ been gharged in excess of the

413 | achedule. 1o make the alnlu‘unt eyen more certain &

further standard scale of values of stock moxmally in

e diipute has bem d;awn up., +this scale is also posted
for public m.formation and is subject to reviszon to brins

it into line with current market pucu. It will be
AT

8680 sse
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seen that possibilities of exorbitant hearing fees have
vribgen reduced to a minimm. Fuar ther, ‘t‘here is now no
‘;nm%ﬁg\to clerks or elders 0 rglaify the fees. .hey
‘are on 2 fixed" Baldry and ingreased income oabmt
personally affect theme Ak
In short the only way in which a native can
pay fees in excess of the equitable amount is when he
himself, in prosecuting a suit for the recovery of
property which has no standard value, assesses the
subject matter at a higher rate than i.fs market value.

the only non-scaled payments allowed are those
to meet the expenses of elders in _la.nd cg8es, Here 1 will
guote the District Commissioner, South Nyeri:-

Where is no question that-costs in these land
cases are high and this is inevitable. If the land
in dispute is 15 miles from, let us say, the Central
4ribunal , Nyeri, motor transport is essential.
Without it the elders cannot get through the worke
Going round the boundaries takes time and the elders
often spend a night on the spot. Subsistence allow-
ance amounting to 3/- each is customary and is
reagbnable enough: and it must be remembered that in
these important. Githaka cases coBts are normally
pborne by families and c¢lans and so are contributed
by a number of persons - it may be as many as 50 -
it is the oase that even now costs in a githaka
dispute may amount to as much as 150/~ with fees,
transport, subsistence and the sheep for the
sustomary land oath."

fhe Kikuyu is nog slow to air his grievances

and were there amy serious grievance as regards the scale
of fees and extraordinary expenses incurred in a iribunal-
hegrd case there would haveé been Aumerous complaintse

It is scameely neceasary tO stress the »

advantages of this present system of dealing with fees

and of remunerating elders.

M,  ‘the consensus of opinion- of Provindial Gommis-

Sionerd and Distrigt Commissioners is that the Kative

N { { ht \\‘f\
iln”‘!‘).&;r?:u,‘ \\4

A organisation.

f7ipunals have come to be looked | ogz'
selves as a.nyuq_entln.l part of their

X
ey §

I enolose a copy of & Memorandum by the Attoraey

‘. Gemeral, in which he considef® that on the whole the \
. ae

. s




Uagtive ‘rribunsls appear. to:be, woriing satisfactorily

and the number of cases in'which he has to interfere is,
genorally speaking, with a few exceptions, becoming less
a8 tiﬁn ‘goes on. Under Seotion 39 of the oOrdinance, he
acts as an automatic apd fw Court of Appeal im every
Criminsal case, in that & oomplete return of a2ll Criminal
proceedings decided or prought before Native iribunals
are forwarded to him monthly, and Section 40-lays down

that such lists shall operate as an appeal.

He points cmt, however, that ho does net
ro;civo theu rotulng tor about 15 days dht the end d
the month in which the oases were tri¢d, ad that therefore
his powers of imtervention in petty cases are not 80
satisfagtory s would appear to be :wuud by Sections
39 ‘and 40, 1t must, hgwor. be borno in mind that any
person sentenced by & Native sribunal has the right of
appeal to the Native Court of Appeal and from that Oourt
to a pistrict Officer and ﬂun;o‘ tos Rﬂhoid Gonmi 5-
sioner.- :
Seotien 13 of the Urdinance lays down that
> ¥ative ‘xriinuih. shall administer the native law and
: oustom prevailing in the ares of the jurisdiction of the
vribunal so far ss it is pot repugnant- to justics or
morality, or inoonsistent with the provisions of day
- A ‘Grder-in-Council or any other law in Torce 1n the Golony,
and ‘ﬁolﬁmoy General points ocut that e is handi-
,ﬁmdwm lack of knqwledge of local native law and
_»:”&uton' mu is an nwm defect in the system of

nmrsl under Sections 39

these oues are oonﬁ.rnod or roviud by Administrative

\officers who are in a position to lmow the tribal law and




ﬂnc 15 reooiving separate coniideratiom the queation is

. g7
‘one ot an qanndmnt to the Penal Code. %

ke An t‘nerei’ore of opinion that in the exercise
of their clvil Jjurisdiction Native Iribuua.lq ‘have pravod
themselves to be highly effia;’ént and to 'h@ve become an
essential part of the Judicial system of the Colony. In
rospu"t ;.rhiprmm work, difficulty was experienced, whem
these dourts were first constituted, in making, the slders

~realise the essential difﬁx{enca between criminal and
eivil cases, sihce to the na.tzve mind* there was no suoh
thing as an offence against the .encral comunity, each .
case, vhether criminal ox onn being na‘ely rega.rded ab
a cun of ja- pﬂ;te wrong 'hich ‘gauld only be dealt with
by the award uf cmo\nlsu.n to the ingured ‘p‘rty-. ihe
Native ;iribnnnl.lln‘sro. however, improving rapidly in this
respect and thedr a-iningl judgments aré giving less ;
grounds for revision month by month. :

1 have the homour to be,
: .‘.. ‘ ] m' 7
Your iut obedient, h e servant, .

AT //’ 1 7
HRIGADIER-GENERAL.

\

GOVERNOR.




Snort title.

Hoe 3% of "1930.

Repeal and 2 Section 5 of the Principal Urdinance is herepy
replacement R ’
of section repealed and the following substituted therefor -
5 of the . i
Prix_lcapa‘l 5, A district officer maey suspend and a
Oréginances
"Suspension provincial commissioner may dismiss or may suspend
and dismissal
of members. any member 6f a native trib\mal who sha.ll appear to

Amendment of
Section 12 (c)
of the

Prineipal
Ordimanoe.

Amesmdment of
Section 43 of
the Principal
Ord inance.

A BILL TO AMEND THE NAL'IVE TRlBUNALS
ORD INANCE, 1930, '

BE IT ENACTED by the Governor gf the coiony of nenya,
with the advice and consent of the Legislative Council
thereof, as foliaws:-

1. ‘his Ordinance may be cited a§s<the Native
rribunals (Amendment) Ordinance, 1934, and shall be read
as one:with the Native fribunals Ordinance 1930, herein=

after referred to as the Principal Ordinance.

have abused his power, Or to be unworthy or to be
incapable of exerciéing the same justly, or for
other sufficient reason. On such dismissal or for
¢he period of his suspension the membe# shall be
disqualified from exercising any powers Or
jurisdiction as a member of the tribunalx unless and
until he is expressly reinstated :by t.her district
officer."
3, Paragraph (c) of section 12 of the Principal
ordinance is hereby amended by the in‘sertion at the end

thereof of the following proviso:-

Wprovided that any township situated in a
‘native reserve may B’ exoluded from the operation
of this paragraph by order of ‘the Governor."
4. Section 43 of the Principal urdinance is herebdy
amended by the deletion of the word '*folowing® which
ocours in the secqnd nnb ‘4nereof and the substitution

therefor of the word "follo'ing .

OBJECTS AND REASONS.

This ‘Bin prapeses to amend the Native
Tribunals Urdinance, 1930, in We'rupccts -



ATTORNEY Gmxnu.'s orncx,
P. 0. BOX 112, '

NAIROBI,

Noe L. 308/3/55, KENYA.

17th September; 1934,
‘

The Hon'ble the Colonial Secretary,

|

o

Nairobdi.

THE NATIVE TRIBUNALS ORDINANCE, 1930.

Hef. Your Noe. s@.um.l%r)e dated the 12%h
eptember, 34 .

. Under Section 39 of the Native iYribunals
Ordinance the district comnisaioner is required at the
_~end of every month .to fozwa.rd to me a complete return
-of all criminal proceedings decided by or brought befoxe - ~ 
a netive tribunal in his district during the month, the ‘
1ist to contain the neme of the defendant, the offence
with which he was charged end, if convicted, the sentence
or order in full. And it is provided in section 40 of ‘
the Ordinance that every such list shall operate as an
appeal on. behl;lf of every cqnvior_ted. person whose ‘ha.mé is
included therein, and I am en:pua:d"to exercise any of
the powers conferred om an appellate authority by sgcnon
37, In other woru 1 may Va&ry, confirm or set sside an
erder, or order a retrial of the cases
2. Now the principal d:l.fﬁonlncs with which .
have found uyseu faced sincn b 3 dﬂ'«d ig thc"ﬁuony
are two = ; ‘ o ._
(a) In the first place the returris of the Ghses
are genersilly received by me @bout 15 days
after the enmd of the month in which the cases

were tried, end consequently my powers of




T

mtervention are practically useleas in any

case whiere imprisonment thr a ﬁeiriod of less

vﬂmn four we-&s has been awayded and this
class of case constitutes, L suppese, abocut
80% of the total.: ~

‘ { realise only too well.that it would
be impossible to submit returns at shorter ‘
intervels but I want to make it clear that my
position in regard to the control of eeﬂtencea
is not so sa.ti’afe.ctt;ry as sections 39 and 4u

" B would appear to indicate.

(b) In regard to offences against natlve law and
custom, ! am of course ha.nd:.capped by nw o ;'
lack of knowledge‘ of local native lay and
custom, and apart from Bﬁ‘ﬂh obvious caBes a8
an excess of jurisdiction (e.ge & gerious
statutory offence treated as one against
native law and custom) 1 generally have to

accept the sentences impdsed by the Tribunals

and confirmed or revised by the district
commissioner.
- 4
3o On the whole, however, 80 far as L am able to
ascertain from the scanty information tendered to me 1in

the monthly returns the tribunals would appear to be work-

- ing quite well. Legal ‘difficulties such as tie period of

imprisonment that mey be awarded in defanlt of payment of
a fine and the question of compensation aré gradually being
overcome, and the number of cases in which L have to
intervene is, seneuny speaking and vith a few exceptions,
pecoming less as time (goes on.

4. 1 do not, however, wish this statement to be

“tnken ag a suggestion that’ th‘ tribunals h;ve yet reached

AES
the stage where
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elther by extending the 1i8t of offences which they should-

o ] be empowered to try or by 1ncreaaing their powers of
%&uﬁ guniahment. On the oontrary 1 feel that their
buauriadiction is as far as we should go for some
1 ,Nt time, And the ultimate Butcess-or otherviae
cf the uthona depends, in my opinion, almost entirely om.
the care with which the d:l‘striot commisaioner ex.miln
h}d powers of reviuw and confirmation, and the oﬂorﬁ
he makes to enlighten the tribunals as to the law they
may administer and the limits of their Jjuriediction in
cases where they "over-step the mark",
It may not be oan place here if I refer to
- the quuti.du ot the period’ of :anri-mnent th-t may be
avarded in d-fnult of fho Wum. of a ﬁ.no. in section
. 28:90f -the Penal Coﬂe, as originally enacted, a distinction -
" wad Mc botncn natives and non-natives; and, under the
#o 2 n;xe ap’nublo to uthu,, 4m defanlt of payment of a
fine of between Qﬂd and 20/- imprisonment of 4 :;ntbl
s 1 . could ‘be uuded @hd, in the ocase of & fine WRE/20/-
e o " and ever, & abnths, - ; - :
Iin 1931 th. special provision relating to natives
rowlod on the imstructions d the Secretary of bmo
(vide despatch Conf. (4) of 3.9. 81) and the poliun né- >y

Now
""""/"- 15 that there is mo racial distinction and the scale which .
b ”Wlmhmumnou-
v Amount. W Periods
a_,{smk 25’

Not exceeding She 10 sesvsssesvrcssssccensoce 7 days.
eding Sh.

rg Exce ‘but net ue«tm lu esedd days.

; 5 y . b «ss 1 month.
§ il . . ses 2 months.

fe s ; " 4 3 ¥ 1000 <. 4 months.

. i . it eee 6 months.

ti 'i A The Select Committee on the Penal Code (Amendment

; Bill vhhxh was onugoq .crly “this year rocomended' 'ﬁhnt
i % ? W N i :,;1 i




}he \pplent scale was qoat“‘fqetory and that representa-
J\‘\"/,- ;iona should be made to tho Secretary of State and .to the
@ 'Govemments of .the Kast.African Territories with a view
to increasing the scale of imprisonment in default of
_ payment of a fine, and L undertook to bring the matter
to the attention of Government.
<

In the majority of the cases dealt with by the

tribgnu.h & fine of 10/~ or 20/~ and imprisonment in
d;rsﬁlt is ardered and 1 feel ﬁh‘t if the scale were increas-
u the effecs would be to increase the 'p-opartion of fines
pdé and thus reduce the number ot persons nndergoing
uxprl-enment at & heavy cost to the State,

There are two ways of dealing with this question.
Tpe first is by re-emacting the two scales (one for
Buropean and one for na;tﬁes) and the other is by provid-

ing for a general increase in the scale of imprisonment.

ihe first suggestion is 1 understand disapproved of
by the Secretary of State, though in my view it is the
most suitable for this country, (The file in the Secre-
tariat dealing with Ordinance 41/31 should contain the
Secretary of State's reasons for the repeal of the two
scales) for it is manifestly nbe:zrd to order a native who
receives between € and 16 shillinge per month to pay 2 fine
of 10/- or to go to prison for 7 days which is the present
scale. He will always serve his 7 days so that in fact to-
day a small fine is practically never paid by a native.

huch two scales L am of the opinion that
Me ahoula ”n general increase in the scale ‘of
! ‘h Q.Q!lult of payment of fime.

bfﬁ}" '3 ’
a5 $ In msking these recommendations i an confident

that ! will have the unanimous support of the Administra-.
tion and ing the Buropean unofficials. ;
gl \M" T
o | (sgd) W, Ha.rrntn. . !
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