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The immediate necessity for the introduatid
/'. 1° of Ordinance XL of 1934 arose from e Supreme Court
!‘;ﬁ‘f judgment to the effect that under the provisions
of Chapter 51 of the revised edition, no woman
was liable to pay tax. We now have a copy of the
judgment. The arguments will no doubt be of
interest to the Legal Advisers.
The dreft Bill enclosed in the despatch
does eway with the embiguity in sub-eeotions b 3 n.nd 2
of Seoction 4 of Qrdinanoe X (see paragraph 3 oL
No. 17 on 23040/34) . = = i
’ ? Subject to legal obsons. .the intreduction
of the draft Bill may be ap?roved.
As regards the second paragraph of the

- - Governor's despagch it is considered that the lpo“

circumstances in Kenya render desirsble the retéfition
of Section 6(i) of Ordinance XL of 1934. I think
it is clear that if a nstive satisfies the Court
- that he hes made every ;!iorc to ohtalﬁ the money
for his tax and failed for good and sufficient
reason, he will not be sent to prison, but will be
ellowed the remission of the whole or a portion of
the tax ss the dRse may require.
? We should defer to the Governor's view,
The oircular letter to ell Provimoial !
Commissioneres and officers in charge will esnsurs i
that t@x is only exacted from such women as are
in independent possession of esufficient property.
This is satisfactory. . ~h !
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Court where it is proved that the native has not paid,

must result in a‘distress order or in 1mpfiaanmnt ir
the native has no ascertainable property. This, I' ‘
think, is all wrong. It is a cardinal principle of

I think, 'lav as well as common sense, that you cannot
take the breeks o'\rr a Highland-man, and the position
under the Kenya law would be that the Highland-man
would be sent to gaol for not havo}‘any breeks, to whic
I object as being contrary to natural justice. To
argue that the insertion of such a proviso would have

disastdrous effect upon native development, leaves me

cold. Prldo not like interference in internal
administration, but I do think thatl the miserably poor
Kenya natives are entitled to as much protection as we

can give them. We know from what Canon Burms said -

that there is at any rat; some feeling to the effect
that the poll tax is & b¥t heavy and statements that |
they could payrif they wanted to, or could easily get
the money it they chose, c}p not carry guch conviction
in ny mind. : s

For these reasons I think that it should be
made elear that any Magistrate before whom a case i8
brought can exercise the power of exemption under
Bection £. Thise would, I think, give everythin,  that
was n.ocessury without the addition of our suggested
proviso which, indeed, was only an alternative to
giving 'he exemption power.

R A o
/h,

The principle umderlying Section 8 and the
principle which we want introduced into Section 6 are,
I think, quite different. In my view Section 8 1is

s powsr conferred upon the District Officer not as
Magistrate
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. Under the Detentiop Campes Amendment
Ordinance 1930 sentence of detention may be

given i{: lieu of fine and/or imprisornment under

J 4 A - Mo bga - Ll
Arte. 1 et bnss !llr-uic,-—j
v, e Ky T e A e

STATETE S e T Mills Mer A Ty e

[ Urdinance had not been passed
‘ /!n..- - ‘.a....‘J z P .

Section 3 of the Detention Camps
/‘

Ordinance 1926 provides At .- B
|

N ; baue J - H ¥ The period of detention imposed by a
% ;"un urder this Ordinance m rnpoct. ot‘

— any suz of money adjudged id b
p Mm OJ A conviction or in rupoct. or t.ho efaul

. I ouff clent distress to ut.ufy any such
‘} _ . C{F e’ & 7 : shall notwithstandi enactment
|

any ordinance. But no sentence of detention may
exceed six months, and in no case exceed the
period of imprisonment to which the prisoner
" could be sentenced if the Detention Camps

'.o { in r% Ordinance be =
such po:‘i’:ﬁ”ryi th‘:voplnion of t.ho'court &
i will satisfy the tice of the case, but
snall not exceed in any case the max imum
/ - fized by the scale shown in the Schedule

Ly b ) Schedula. .

Where the amount of the sum |The said period

or sume of woney iudg.d to Iohll not exceed.
’ be paid by s cornc ion as
sscertained by the cornctxon

)

% ‘
O Aagme (62 G woed}E) 24 oF e

[ves not exceed Shae ... Seven days.
- Exceeds She. 10, but dool
. N rat exceed She. 20 ... Fourteer days.
- Exceeds She 20 but does
not ucood 100 . ... One montn.

¥ s e <_<“‘_~‘ - *__rg.,.‘ wAy Exceeds She. 1% but dou

not exceed Sha. 400 . .+. Two months.
. Exceeds 3he. 400 <.+ «.. Three months. "
AL e bas stwh — - mnﬁ,“(hq)

b 4—4»“--' m Sendand [t s been held by the Supreme Court
":" ’W) Limt tne period of detention wiich may be awarded
: M'- in default of payment of hut and pole tax due under
W‘ tue repesled Native Mut & Pole Tax Qrdinance |
chapler 51 of the Revised Edition) is subject to
. '_t L scale prescribed in the above schedule. The




Attorney-General says that this was never the
ifitention of the law, and the object of the @
‘present bill is to render defaulters under

chapter 51 subject to the penalties laid down

for non-payment of tax under the Native Hut &

Pole Tax Ordinance 1934.
The penalty clause for the

non-gqy.n of tax under
chapter 51 was:-

The amount due from each
native shall be payable
on the first day o

Jan in each year and
shall be recoverable at
m¥ time on conviction
before a strate b
distress in default

of distress, the Court may
order the imprisonment of
either description for any

riod not exceéeding three
Rorrtha. - ~

}'h. ;l.nlty clauut
or non-pa.
of tax under tgun
Native Hut & Pole Tax
Ordinance 1934 is:-
The amount due from
each native for hut
tax or pole tax shall
become and payable
35 the f%nt dﬁy of
anuary in each year,
and shall, if m{

id on or-before the
1st of January in -
that {:u' on convie-
tign recoverable
bgdiltrou at an
time after the latter
date, and in default
of distress the Court
may order imprisonment
or detention for any
Eoriod not exceeding

monthe: Provided
that if on conviction
the Court is unable
to ascertain the
'horo:tbout.; glf‘ any
prope: o e person
80 conyictod the

Court may, to this end,
instead of iss a
warrant o e8s
commit such

san to
rrhozr or detent ion
fn [ d'“”iﬁ cutap
or no
oxco:r“{ pc; months
mlcn the hut or pdle

, &8 case

be, is Lh: illod:{oly
or within such period
as the Court may order.

The crucial words both in chapter 51
(repealed) and in the Native Hut & Pole Tax
Ordinance 1934 are "and in default of distress
the Court may order imprisonment or detention
for any period not sxceeding 3 montis.* .

It will be seer tlat under ‘ie

Detention Camps Ordinance & sentence of three

monthe detention could only have teer giver whew

the sum due exceeded Sia. 400. And for a delt
not exceeding Shs., 20, only 14 daye detentior

could te given. | Lmagire tiat tne latter is

regarded as too lerlent b tie Ferys Joverrmert
hence treir desire o reccve Lo 'al.ve Bl a
Pole Tax (rdinance froz ‘i e.cje L

Detentior Camps Ordirarce

od
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GovERNMENT House /

Mo, IS5 / Nairos!
Kenva

/fl.ruly, 1935.

I ha¥e the homour to transmit the accampanying
opy of a B111 to Amend the Native Hut end roli iax
Ordirance, 1934, which passed its third reading in
legislative Council on the lst of July, 1935, and the
Acting Governor's sssent to which has been reserved
for the mignification of His Majesty's pleasure, 1n
accordamce with Article XEXIV of the Rayal Instructions
dated the 29t March, 1924. - C

The Legal Report by the Attorngy Genmeral, together

. ~ PO (<)

with & Comparative table, is alsc enclosed.

1 have the nox;our Lo ve,
8ir,

Your most obedient, humble servant,

ACT. GOVERNOR'S LEPUTY.

DN Er. WO
SALOCLE BACDORALD, P.C., M.P.,
SECRETARY OF STAYE FOR IHE COLONIES,
DOWNING STHENT, IUONDON, S.W.l.
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R COMPARATIVE  TANLE

THE SATIVE HUY AND POLL TAX (AMENDMENY) BILL,193:,

Classe Romer ke,
1. Sert gitle.
& Seow.

3. Beow.



COLONY AND PROTECTORATE OF KENYA

A BILL TO AMEND THE NATIVE HUT AND
POLL TAX ORDINANCE, 1934

22 CC

PRANTES BT THE GUVERRNART FRASTES s caneny
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A Bill to Amend the Native Hut ﬁhll Tax
Ordinance, 1984.

BE IT ENACTED by the Governor of the Colony of
Kenya, with the advice and consent of the Legislative Couneil
thereof, as follows : —

1. This Ordinance may be cited as the Native Hut and
Poll Tax (Amendment) Ordinanee, 1985, snd shall be read as
one with the Native Hut and Poll Tax Ordinance, 1954, herein:
after referred to as the Principal Ordinance

2. The Principal Ordinance is hereby amended by
inserting therein the following new section, to be numbered
A :— '

" 21&. The provisions of section 203 of the Criminal
Procedure Code shall not apply to any proceedings
instituted for the recovery of tax due and payable under
this Ordinance or due under the Native Hut and Poll Thx
Ordinance repealed by the next succeeding section.”

8. SBection 22 of the Principal Ordinance is hereby
amended by substituting a colon for the full stop which occurs
at the end thereof, and by adding to the section immediately
after such colén, the following proviso - —

"Provided always that apy tax due and payable
under such Ordinance shall be recoverable in like manner,
and subject to the like penalties for non-payment as the
tax due and payable under this Ordinance '

. OBJECT8 AND REASONS
It has been held by the Supreme Court that the period of
detention which may be awarded in défault of payment of hut
and poll tax due under the repealed Native Hut and Poll Tax
Ordinance (Chapter 51 of the Revised Edition) is subjeet to
the scale prescribed by the Schedule to the Detention Camps
“Amenidment) Ordinance, 1926

The object of this Bill is to render defaulters under that

Ordinance subject to the penalties laid down for nan-payment
of tax under the Native Hut and Poll Tax Ordinance, 1934

No additional expenditure of public moneys will be
involved if the provisions of this Bill become law

Short title.
No 40 of J4.
Aniendme. i
of the
Principal
Ordindnce

No. i1 of 103

Cap. 61,
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Oou.rt thn hems not md hn not had
; REGL lhoo the due date the necessary means
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of discharging his obligation,

)‘. I therefore request that you

will consider the metter further in the
light of the foregoing obénttonu,a.m}
unless further objection is seen, take
steps to secure the addition of the

a.o'aéas‘a!:y proviso to Section 6 of the
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GOVERN.ENT HOUSE.

NAiROBI,
KENYA,

74'/ karecl, _J35.

RECEIVED
~.8APR 1935

C. 0. REQY

1 lLave the honour to refer to your despatch

No 71 04966 of 20t November, 1934, on the subject of tne

_0,(._“/‘.lh‘1': Frt and Poll Tax Ordinance, 1934, and to trans-

sl mt, for your observations, an emending 5111 which

elarifies the peint made 1n paragraph 3 of your despaten-

and provides that a native having more wives thian nuts

Bust pay tex in Tespect of each wife, and that 1t he has

Bore huts then wives he must pay = tax in Tresyect ot
easl hot,

it 1z mow-the inyariable custom for eccl wife

Clvagad (2)

%o lve in Ler owg hut. in practice, therefore, tue

fumber of hute ip a vi

3 llage, om which tax 1n the absence

of u special cxeaption i1s due, 18 the same a8 l.Lc numoer

°f wamen no b&yment bein. exacted on the huts known as

*Ringire® huts in the Cemtral Province, and "Simpa® huts

in the Nyanza Prowinece, which ac¢commodate the young un-

yrried voilea, Yiziters, or cnildren.

o case, therefore, of o taxpayer pPaying tor

Sore hats than the number of his wamen seldom, it ever

arisea,

«Cr

2. As regards Jarggraph 4 of yow des; at

i smside gt Section 6(1) of the Ordinance w..acl

Jroviesy

R Ry, M.
AN e puLy AUTLFFSE- LISTER, Pal., G.8.E., n.C., p.p.,
|y oy m YOR THZ COLONIES,
e IoDow, 3.v.1.




To

11 Administrative O

1 have the honour to

8Sir,

Your most obedient,

"’.

be,

bumole

ADI KR~
Al LR
vV K.

servent,
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