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sentence of a court and thé*suggesgedquécé@§n4§

of a minimui géntence 1g not an apt-one- "

since all that the law %hich prescribes a

minimum sentence doe

~ -
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R Invites ttentlon to notice of'motion,as
A indicated, given verbaglly in Leg.Co.on 4.11.36
' by Lt.Col.Lord Fruncis Scott,and commients
thereon requesting thet, before eccepting or dis-
allowipng the motion,ne may be glven a‘ruling on
the matter by C.0,Leg:)l Advieers.lequests rérly
by Air Meil,

Vs
R

S [ attach a note gfving the relevant

facte. 1t iS soméwhat difficult to discuss

th ﬁg Yike this in a temperate manner becauce

ws K

‘constitutional issues; and t.hat rulings on

i

points of arder and procedure are very dear to
: St thzs'sort
. The

‘art'e of the -unoffrcmls:‘

disqu'alification; The Attorney General, by the

way, still sticks to it that he can: and yet

this "tuppenny-ha'penny" performance is now

In the_loeal press they have t

are.

oui' tlme over 1’:,.‘,

4

we eheuld have ’w xwas' 8,

s Of course t,he whole 4hing is petty

spite, aes Mr. Wade points out, and it serves to
st
show tLhe @m& vindictiveness of Lord Francis

Yeott. Mr, Lillywhite's offeﬁcéTWas, of course,

i
T
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that he dared to oppose the great Major Grogan,
ko
and(still greater offence that he succeeded in teating

him. The fact that lLe pave notice of his contract

six days before the election instead of fourteen ie
not a serious crime und the whole thing i1s =imply too

1

!
silly for words. + ar irtormed Lt the common
s
informer was not kajor Lrogan himself, but somebpdy
acting on his instigation, which again gogs to show

pettiness, because the election had been d

void before the proceedingsf%eré‘taken;hy'ghééc§m@on
informer. ‘
However, 1 suppose we must consider ilte
%

question at issse. Under Section 22(ix) a quééﬁign

may br disallowed’ when itis an abuse of ihe
of questicning. There can be no doubt thet the:.
question as put down was. such an abuse ancf"ﬁas’
merely calculated to give an opportuniiy of uersdn
Yabuse of the Governor. It vas, therefore, I thmk
’qulte proper 1o mle it out. The passage of " the ‘
,proceedings in Parliament. here to which- they refer
is simply that Lhe Speaker sa1d that, if a member

had sny complaint to make as to his conduct in the
Chair, he mu;t put it down as a substantive motion.
This raises the éﬁestion whether t.: person who has
the power to disallow questions is the President of

., the Council (who is normally the Goverror) or is

the Governor as such~ Assuming/that it is the

President, of the Council whotHaéithe pover of

disalfbging
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iisallowing questions, then a motion to
crificize his conduct in disallowing an abusive
viection mistt be in order, though I hesitate

to say eo. At the same time, it appears to me
that it is not the President of the Council

% ;s but the Governor ac such who has the power. he

/ rules as regards questions are that cuestions

'may be put to any-officizl member relating to

pubhc affalrs connected with his department

concemed The obgect of a questlon shall be

e

to obtalr' 1rfomat1on on a matter of fact and

the rlght to ask oucstions is gtwerned by the
ten rulee laid down, as t,o the mterpretatwn of

. which the Governor shall be the sole Jjudge. ,

may be disallowed wher, in the opinion of the
Governor, it is ar stuse of the right of
q\iestidhing, and No.x says that a question may

be disallowed when, in the opinion of the Governor,

;’thé"bmicaﬁoﬂ"meméf would be contrary to the
- H Lo . Fo

the President of Council ().f he were not the\ -
Lover’.'.m)to decide whether’ a'tqu,estmon would or e
would not he in the public interest. This is

important

;t.h'nﬂqumte cleai‘ th‘ ‘

Nodx of the rules is that a question o

imvortant as showing that Governor means the Goverr.or
9_1_1_; Governor. In Rule £9(iii) and (i) the President
is referred to. In Kule “ it 1¢ again Lhe President
who decides .pon wretner dmotron for ol journmert nay
be debated. In Ruiec 4, 8, 7, 11, 8k, &7, 48, 40,
4z, 43, 45, 49, 101 and 108, the President 15

ﬂpt ansL ;msldent of the Soun it

1 1

ed m thata\‘}fle G‘vernor 1s-thk “told JUdEe &nd

thet hls actions are not taken as Preﬂdent of the

Council but as Governor,

In saying so I think it would also be well

t «

e i . to .
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to cgll ettention o £hg childishly foolish
nature of the whole proceeding and express the
\Secretary of Stat.e s. disgust thatlresponsible

ﬁ -
persons shoula s0 ‘far forget their sense of

digpity and public.decdrum as to pursue petty

X uf ofxordex‘. -
»1 "- "é
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hom,

princli;:le is

that pased?
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Bl al'fey.
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indignity wnicn may 'bé .rs.peated in the cage or
Pl et e ‘
afhy fu‘lta;'t?arcove‘rnor-)‘ P“:Et' tae i.cue, ut ai.
»vents, should be satisfuctory. T huave n
ADULL thet the ALtorney Seneial w1 R
eXlenl LD owhoon Lie el D00 PVTER VN ¥
BV L.,
1 40 not auvocat= un. atlienpl Lo oet
Liie motiorn withdrawn, iowever m.:n [ J.ac Llue
Rlected Members | snoaiu hate 1o o und oo

» Qbligation.to tnem.
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5 cage of the

‘ Eéhyg. The two candidates were Mr. Lillywhite and

Bajor Grogan. Under the Leg

Ordinance of Kenya-a;candidate who i
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Mr. Lillywhite was, of course, conw}icted as Mr. Lillywhite, which action has since been declared

the facts were not in doubt, was fined £1 and by the Secretary(gf State to be illegal." At the

the Magistrate al the same time pointed out time the question was put, the instrument remitting

that he was disqualified. the disqualification had been revoked, so that, of

Mr. LiYlywhite then petitioned for course, the only purpose of the question was to

e e St

a free pardon which the Governor refused, but endeavour to abuse the Governor. The Governor

he proceedqﬁ to remit the disabilities imposed

accordingly dlsllowed the question in accordance v1th

. ~<f-

flne, bu{ not to r mlt the dlsquallflcatlon

, whlch would have to be done by leglslatlon.

The elected members have..nade a_gbéd
deal of capital out of this alleged unconstltutlonal

action of the Governor, and kamﬂyﬁ!hno&e~Seo€t-put R

s }’

down a questlon in Council asklng “For what e

public purpose Hie Excellshey the Governor .
‘purported to set aside the law on the subject of

ihéxremission of the disqualificatipne»i@posed'on

TR i




GOVERNMENT HO
NARos:
Tt KENYVA

7th. NOVEMEER, 1936.




despite the faot thet the reference in Standing

Rules and Order 22(ix) is specifiaaliyrte
'the Governor', the intention of the phrase may be
interpreted to mean the office of 'President of the
Legislative Council' es divorced from the Governor's
censtitutional discretion.

5. If the power of disallowance is employed
by the Governor, as Governor, the proposed motion,
wh1ch oalla hig actions in question, would appear “to

. be out of‘ rder. Iﬁ however, the intentlon of the

of Prosid
disallow the

24

'

A - 272 of th fifth aerles ofuﬂhnaard‘ ebabea, and.Whloh.
-# : ’ . ’ g {n the;abgﬁnoe of aneoific provision, in acaordance
é‘ f n . , . % _,}’ 1
f; e with Kb‘yh Legislative Gouncil Standing Rule and Or der

1, for?a .a precedent for local.p;actice.
- " B i L




Domelny strent.

/7 toverber, 1T

3‘3,.‘.‘1
th £FsrinDe to my ‘ecpetch Ho, Y or thp odfh

of Jaky, I hewd the hamoar to trausmit to y:m, the

agtymanying eopy o0« WSttes lrom Mp, ;

GOVERNOR,
b - piftoasTze GO,
. BIR JOUEPH DYARE. G.C.l
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Sir C. Parkinson.

Str G. Tomlinson.

7

iz, C. Dotlomley.
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2,.0. DOX B2s5,
NAIROBI,

KENYA COLONY,

198 €.

The R:Lght llonourable,

The Secretary of 3tate for the lolonies,
Through is Excellency the Govurnor o the Joloi,
and Protectorate of Kenya.

sir, .
I have the honour, .on bghéii‘,;’bf the .
Buropean Hlected kiembers of the Kenya Legisiati’\ieév;géggigil,
to draw your attention to the rollowing raets:— " o
1. 4as the result o1l the death of- the liember Ior the

Coast Copstituency, an election .or thai Jonstituency

e

was ords _eQ 0. be hela unuer ihe provisions ol ine

i

iy P
Legislative Council Crdinance, Chaptar =d or the - ;

(Revised Edition).

Laws. of *K.é’:f

.ordered to take place.
4. Prior to this election taking place, inrormation had

been-1aid by an elector, as® the g

ult of which

Er. Lillywhite yas prosecuted £o 'i‘enc’e"undezt

the. said Section 12, : b-Sect:Lons 3 and 5-wh1ch reac

wy

as follpws -



. ; T
either directly or indirectly himself or by any one

in trust for him any contract with a Government -

o -
Departmefit for which thé consideration exceeds

seventy-five pounds,. shall not be disqualified ror :




to a.fine which may extend to tifty poundé, and shall

for seven years from the date of his conviction be
disqualifigd from voting at any election under tonis
.Ordinance‘éhﬁ from being elected a member.”
Mr. Lillywhite pleadea guilty to the
te imposed a fine of Shs.2C/-




I an .requested by the Zlected Members
respectfully 'bo subm:l.'b to you that the Article in question .
confers no such powers on the Governor as were purported To
‘bé exercised by him, and further to submit that the act_.ién
of the Governmor was in fact ultre vires article XVI1 of

the Kenya Order in Council 1920 which gives the Goverdor of

AT
A

Sre

{2




Iam requested by the Elected Members

! W
respectfully t0 submit to you that the Article in question

confers no such powers on the Governor as were purported to
be exercised by him, F!',&f further to submit that the action
of the Governor was in fact ultra vires article XV1l of

the Kenye Order in Council 1920 which gives the Goye?n’or of
Y ‘ { :

jastion of. prineig:
£ . £ ‘«‘ AN i
HE6. doed .t







Disqualification of Mr. W.G.,
, Lillyehite.




: ‘conyiction be dis qi 1 oting
e @ any election: undsr‘» 1i8 Ordmanca and” f; m
B y ing elected = menber.'! i

Lzllyvmﬂe and fined hm Shs.20/- at the same
tine pointing oat that wader the Ordinance lir.

Lillyvhite was disfranchised for seven years _

as g remlt of;a comictlon. : .
trate farthe remarked thsj




in theory it is a necessary provision to
retain, it is obvious that in practice the ‘
penal ty, which is intended primarily to apply i
to offences such as bribery, may in cases of ‘

tedhnical omissions be unduly severs.

9. The Elected Members in their
petition do not suggest that His Excellency's
_decision is inequitable but base their whole

,t. . ' tcase on the submission that His Excellen y's

St 5. g¥

. * H' 0 ‘
emission, Iil% y

P 192
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efiers:
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Excellency has not the power to grant a pardon
"eiﬁher free or subject to conditions" to any
offender convicted of any crime or offence snd
as ths vording of the Article is in effect
“mpardort Ly or-mny remigsion of the. sentence
él{éh; dhffzﬁﬂve;",lj-m of the dpiﬁioq that




Criminal No. 124,
. X3

.~ COLONY AND PROTECTORATE OF KENYA

. ,__,‘_;mavgistrate at..Homhagn..... o

In the Court of the Bessdent

' . fRIAL OF MINOR OFFENCE.—Section 187, Griminal Procedurc Code
Sorinl Number “¥ige of 1986,
3.
Date of commission of £0. 1l. &5
offence

" Date oFthe gomplaint

g

Name of c

Nome, mn@q end, Willdem Gilb : y
restlonoarof wsused ert Ii2lywhito.

O R
Offence proved

O
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EVl.pé e 1.

171,38,

Anderaon for compleinant,

kead gomplaint of ¥,3tephono-Lyme dated 17,1.36.
Summons to isoue on W.G.Lillyvhite umder Seotion
12(8) and 23 Oap.24 for 24,1.38 at £ p.o.

Ordex -.

84. B.ViShaw,

Hesident Haglobtrate.




AR T L Sl B S B St IV $ — ~ ey s s s A U e e o D A0 4,/

-gm ' 0

A oonpequensce of a oconviotion for the offense with
‘ﬁhich_d_w m?har‘géé 18 that the person oonvicted is
¢ Bugred, by ‘the prdvinions of Seovion 28 of the Ordinancs|
from voting a% any ‘el6ation unjer this Ordinahoe end
’ " trem hdiﬂéfa’lé;itéd ’azmbe;';, for seven
{ob1

waﬁ from the
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