


N;.'.r B Vo Db shosnmemanironsnn - mommmien 1.5.36, %
e te letteér irom Yollon &nd .oung on the cuse of
Wise Bright Williems.
2. To Governor 312, --eemeceeeW/0L, -==emm —=o=ii.5. 40,
I esnd $hi@ om agaiy becavise some -of tha

ﬁlhz‘b made b:.n:g, Beliclvors sue ut general importance
apary frow thg *x&leulu questicu which has ar:

‘ The Public Trmstee (rdinance w=s produced in
1925 and the nooeeattb for 1% arose from the fuct that

the Registrar-Gemeral had alway een Kpoint.mj by

: ' tes of minors

: ' r?i‘.e and as k)

w*r 3 L] . mthu anmi Kingdom
m‘t&' 8o tin 10 vo din' which hays that

"#0) to thewrdainange and the ules mdo thereunder
« ‘h0~P!16110 Trustee my‘ if he thinks fit, act as an ‘

0, . y trustee and be appointed trustee vy & court of
00*&“::% Jurisdiction. There is nothing im the
Ordinance which lays down what he may invest in, but
that point is covered by rules made under the urdinance.
- Rule 10 empowers the trustee to invest money coming into
his hands in any investment authorised by the instrument
or authorised by Rule 11 and kule 11 suthorises the
= Public Trustee to invest trust moneys in -
(a) Any investment authorised by law for the
time being in Bngland as a trust investment;
(b) Any investment in the purchase -f ur &
firet charge or oharges secured or iummovable
property within the Colony up to cne-halr _f tir !

value thereof.

So far ag I can find out the Kules were r suhm.tted

for examination and as the pruvision in ¢iestiion ¢oliows
Unit‘ Kingdom Law [ do not think the point would have
'boln‘,"al.vl w,tmﬁtmens in land in Kenys is not on
the same fm ..'b imutment. in land or mortgages in
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I don't think that
would be a "sound"
reason. .
(Sgd.) J.C.
19.5.36.

th1is country. .

In thile p.runulnr oase the value of
1and nas deterioreted dl‘l erabl
time n is alngst impossible %07
untortmn ward has lost all hermoney

* e have invited Kenya to consider the
whole question and it may be that heving regard
to conditions in thet Colony they will see fit
to stop\the Public Trustee i.nveutlng in local
ortpages. '

50 far as [ cun see, the only sound

51 fur £llowin: the Kenya Prustee to invest

oenl lends would te political. The settlers

rue that if the Publie Trustee in England

o3} iavest in mortrares there is no reason why the

rrustee in Xenya should not be allowed to
4o the same, in order to foster the idea that

4 in Xenys is u good and valuable security.

{uilarly, if at present Goverament suddenly -3

proposes to prevent the Public Trustee investing

in local land, this would be held 7 gaod 011&,&00
AW

tietl Jovernment doeg pot tpust ﬁh future of
wCilicnimi in Kenga, 1 dch Yo Snfnk

@mdf to LUy §4c und to say 80 in pablic would
enye - bri pelicttal impressior.
remarks nade by the Solieltorse

qe vhird rart of their memorandum (pages 1

aro, 1 *nink very goend snd very practical.

mhe remers abont land in Yenya and its value, on

page

n 7 Tuet oy honuid, but ome has never bheen

e

pi'é 5,86 “probaviy agt b 4 nonnﬂ :;nl Puhltc '!'rul‘ue
'o'ua not invest in anything exooth properly worxod
.,nd ﬁuwg form. Such a £8¥m; kaving ueen cleared nnd
in “itivttlon would nave a rnr?&ﬂiu value gpart from
the farmor, even though tuat vwlué muy not be realisable
at present.

The remarks as to tpe gtatus of a Publie
Trustee on page 5 are also well worthy of consideration.
There can be no doubt that in the public mind in a
colony, especially Kenya, & Public Trustee does carry
a certain Government guarantee. analagy with tne
Public Trustee here is hardly in point, bvecause, with

the very large sums which the Public Trustee in England

controls and the very large choice available f.or 2
investment, it is possible to average things out. 1}1‘
Kenya the rublic Trustee has the choice betweq,n Trugtee
gecurities in this country or locsal lnnd &Mh rates
of interest what they were in Kenya anﬁ;ﬂn?xoy 8till
are, there is no doubt that investment -if Hlrtgage
would?
won't be probably the most high yielding form of
{nvestment that could be thought of.

The remarks about the Agricultural Indebtednes
Committee are quite interesting as suowlng winat & non-

pre judiced outside examiner thinks of tne jroceedings

1t is also worthy o/ note tzat théir opinlod a8 10 tha

return of bett mes in Kenya as repards prices
compared wit e 1927 level is much the same as the
view which took here. Things may be and are a 1little

better than they were two years ago, but I think the da)
of the bo;)m must be regarded as over.

The difficulty about Government finuncing
the farmers as suggested in page 7 18 thay (}ovgrmncm.
has not got the momey to do it and that thé mlternativel

ware
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wAre po assistemce at all, mro;y_‘t‘}'.lqvtng the P
fi;hiug industry to go, or endeavouring to reach

‘eama agreement between the creditors and debtors

with Government oiling the wheels. It will 1
probably be better for privat;.aonlorl and trustees
to postpone their rights becauae, as has boon
pointed out above, if their righte are exercised
(i.e. the right of formo-m) ”%’\
nothing or very- ntuoﬁ» We know’ that out of the
funds advanoo\ by the Land Bank abowt 40 per

cent has been used to pay off mortgages, so that
possibility is fully present to the minds of the
people on the spot.

It is hardly the case, &8s suggested on
page 8, that the idea is to put present mortgagees
behind Government. That is the result, but the
theory is that Government should not risk its
money except with a first mortgage and therefore,
if the farmer is'to be assisted by Government,
the existing creditors must agree to take second
place.

Action has been taken to submit the
case to the Governor, but in view of the wider
matters involved T send on for examination as an
interesting document.

(Signed) J.B.W.Flood.
14.5.36.
It is a bad case, Bndkl think that the
ripnt course is for the Government to pay up,

possibly

5

possibiy tranuterring tne mortyeres to toco o cbcultarmul
Advances Account and to «lter the luw.

It will no dowut b 4aid that tric woul © be
blackening the face of Kenya's credit, but <hat ix not
correct. hat has blackened the fnce of enya 8 credit

i8 the failure of the two mortgapors. The existing
state of the law blackens the face of Kenye's public
Trustee, which is a more serious, and a different,

matter.

(Signed) G.L.M.Clauson.
14.5.36.

I would rather not express any view upon the
moral obligations of the Kenya Government unt;l one nas
some particulars of this farm, its history and conditi Q-
when the mortgage was advanced, .and whether and what

-

enquiries the Public Trustee made, and if he ob q"
an independent valuation, and if 80, what the_ing ‘?ruirnt
valuer had to say. ’ Tf

I can well believe that mortgages on land in
Kenya should not be included in investments authorised

to be made by Trustees.

(Intld) H.C.B.
16.5,.73¢

We shall 1 thin< have tu wait for the Kenya

reply before any dea 8 cBn k¥ aeie L. It 18 & very
bad case; and in m@¥view land morigages are not a
suitabls form of investtment in Colonial territories.
The reasons - apart from the condltlons speeinl to
Kenya - are sufficiemntly obvious. I agree that the
Government should compensate, on the facts as we now
know them; but clearly any decision ae repards that
matter will depend on the practical eonsideyation, of

what




what & decision in !h 3
in xom to-day. nw uﬁoln a naunu -

e

potenthl - ‘1‘ ’ﬁi ant could’ th face.
- .h‘ h

I'd llmit such investments to'trustee securities,

as definek for the United Kingddm, and to
Colonial Government stocks. (The details could
be settled, when we had the United Kingdom Acts
before us.)

3. It might be worth while following up
the despatch by a semi-official communication
asking for the information Sir G Bushe refers to.
Unless that is done, we may find that the

official reply does not go into any detail as

regards this particular transaction. 5

The 19th May, 1936.

(Signed) J.Campbell.
19.5.36.

Livbrary (Legal).

May we, pleasse, have a statemen‘ot ¢
the provisions of Colonial laws generally as to
the power of

Trustees to invest trust money

the Pudblic Trustee (1Y any]

in mortzares of local real C&viltﬁ?
‘In the case of Kenya itself, there is
ns itoutt a general Trustee Ordinance, as well a8

tho 1ublic Trustee Ordinance hegewith).

(Intla) W.C.B.
20,5.36

N

A

douubimit tw tatementiy perewit: -

(1] Shouwlng the power pos 88 r1 Ly trustee:
In varlous Colapies t invest t-usi funds
on mortgage .

(2) A similar statement rur iu ic Trusteess

.
>

Generally the trustee legislation m
Golonies is based on the Trustee ict, 1693 4 = X
(56-57 V40.C.53). -This Act was r.p&t«m rEitach
by the !mho Act, 1928 . The po'ors Pogsossed by
trustees in Ceylon, Federated hlly States /na
Straits Settlements with regard to investment of
trust _funds ogp mortgage ai-e 1nt.ere=st1ng,- I annex
herewith a copy' of the Federated Malay Statcs
Enactment. Some colonies and pr;)tﬂut.qz‘(xteb

yet, no local legislation about trustees and i -V

>

others e.g. Mauritius the law is based on Fre u,u
principles. . ;b
7.
i

Ae repards the powers of Public Traetees
the Federated Malay States and “traits ',;-t,',;r:gn_»_v;-.,
2

4 cuj w1

both have nuvel legislation and I attacy
the Pederated Malay States Enacti nt uy it cn
recently consoliduated. Trinidad mevml L

investment .f funds l: the hords o© Ut o 3 X

Trustee in any mode Uf intestre:t autnorisel )

for the investme £ trunt tondy. Yo Tay,

words "atter dy¥ enquiry™ a:e added in the ule

authorising the inwestrment of trust funds .n Qurtpups,

(signed) J.H.Phumpson.

83.£.36.

Mr. Thompson's note will he oos o 0Lyl
-

It ohows at all events thut Kenya is not alone, apd
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“1te-legislation.

I don't.know wbo would heve snid In 19286 that ®

v real estate was more unstable in vulue thereé %hau
) y

-Muoh wider comsideration of the question

'wiil Be necessary before we "slute" Kenya for

There remains Sir G.Bushe's point.

’ e
Dft.g:0. to Mr. Wade.

5. To Wede.--==---

(Intld)

spuEseasms S 24.5. 50,

originéls of Nos.1-5 registered on 38.55'1/36.
6. @overnor No.445.------- fmmmmemm———— 27.8.36.

No.2 ansd;Cummsuve ui LOv Logtl 88peCl. vl the
caese of Miss Bright Wiiilams &ua ou step. wuken
L0 sareguard Lue rignts ol Trustees.
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Sir, LV

I have the honout to refer to your
o predetessor's .despateh 1'o. 512 of the 11th May, 1986, (ﬁg
. and to .V.r.' Wede's Air Meil despatch No.418 or the 12th i
W 20 Augnst, 1936, ‘en the snbject of the a'lrainist{ation by
o ““57/’/3‘ the Public Trustee of the property inherited by a Miss
E. Fright-Williams on the death of her father and to .
address you regarding the points raised in parsgraph 8§ :

‘v, Thonmas's despatch under reference.

As already indicated in.paragraph 12 of .Mr.
Wade's despatch referred to above, 1 an of the opinion
that the investment of Trus mpRées in agriculturel land

in ¥enya i undr;sl:-nt‘ie.mpl‘opose to teke the first

suitable opportunity 4o jd the Public Trustees Rul;OI :
so as to take away from XN Publie Trustee t_he powers
conferred upon him by sub-section (b) of Rule 11 (PGC(Q

of Proclamations, Rules and Regulations for 1929). £
s, With regard to the point raised in (b) of j

peragraph 3 of Mr. Thomes's despateh, viz. the position..
frees {and in particular Trustees ineluding 'é‘fi

51 mstes) 17 rel-tion to the Farmers' i

trnce Oriinance (Lo, IVIIT of 1936), 1t womld. appepde

essre, Wottou end Youns are wnder the nisépprahéns

tha® the deferaent of the mortgagee's right is . 4
compulsory under the Ordinance. It is clear, hovever,

frem
T HONOUPABLE

¥ AT e
T fysiiv ]

3Y GORE, P.C., I, P.

SECRRTARY OF 8%2ATE FOR THE coLONTS,

DOWMTING STREET, _ »
TONDOY  &W 4 ~.
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~ for $he adjustment of a farmer's affaifs cen not bg"

1

from ‘acﬁom 17 of the Ordinance’ that an arruf\gement't

confimmed by the Farmers' Coneiliation Board establi

™ .&pl_ellr the securit
vad 6f tmll vileh, A 48 usikily that a Trustee woul
be outvoted, and it is probable that the arrangement

would be in favour of the Trustee if seventy-five per
cent of the creditors did in fact vote for it.
In addition to the measure of agreement indicAted abov
the Board must also be assured of the conse‘nt of a
majority in value and in numbers of the unsecured
creditors present and voting who have a claim fox:_inout‘
less than five pounds. B S
4, I am of the opinion that the ro@iwts
outlined in the preceding paragraph consti »“Q’J
regsonable safeguards for the rights of Trustees
including the Public Trustee.

I have the honour to be,

8ir, ,

Your most obedient, humjle servant

! Brvémer

GOVERNOR.



38132/46/36 .

Downi'ng Street .

29th May, 1936

Dear Wade,

You will no doubt have seen the Secretary of
State'e despatch No. 312 of the llth of May regarding
Miss Bright-william's grievance against the Publio
Trustee, It is very unfortunate for this lady that her
patrimony has dwindled, but, in considering the guestion
of the moral obligations of the Kenya Government in
the matter, we feel that it would be necessary to know
the history of the farms in which her lonoy_m invoﬂ.ql!
their condition when the mortgages were advanced, =
whether and what enquiries the Public Trustee made, .api

if he obtained an independent valuation, and,-

what the independent valuer had to say. f-m’you
would be good enough to arrange for these aénﬁ- to
be included in the reply to the despatch.

The remarks made by the solicitors are also
of general interest as showing the view of Kenya taken
by some people and may be of use in arguing.

Yours sincersly,

(8igned) J.s.W.FLOOD.

‘A, de V. WADs, 884,, C.M.G., O.B.s., -



POWER TO INVEST TRUST FUNDS ON MORTCACE

BAHAMAS (Trustees Act Cap.80 Revised Edition, 1929).

5.(1) A trustee having power to invest in real
securities, unless expressly forbidden by the instrument
creating the trust, may invest and shall be deemed to have
always had power to invest -

(a) on mortgage of property neld for an unexpired
term of not less than two hundred years,
and not subject to & reservation of rent
greater than a shilling a year, or to any
right of redemption or to eny condition for
re-entry, except for non-payment of rent.

8.(1) A trustee lending money on the seeurity of
any property on which he can iawfully lend
shall not be chargeable with breach of trust
by reason only of the proportion borne by gt
the amount of the loan to the value of the
property at the time when the loan was made . ¢
provided that it appears to the Court. |
in making the loan the trustee was act -
upon a report as to the value of the pr gRIrty
made by a persom whom he reasonabli be L.}
to be an able practical surveyor or.v T
instructed eand employed independentiy%¥ any
owner of the property, whether such surveyor
or valuer carried on business in the local ity
where .the property 1s situate or elsewhere,
and that the amount of the loan does not
exceed two equal third parts of the. value of
the property as stated in the report, and
that the loan was made under the advige of
the surveyor or veluer expressed in the report.

NOTE : Theee reciion= Tol.vw Lhe woraing of the
corresponding sectioue 9/ tae imperial
Trustes Ao 1895 (856-57 Vic. Capn.53).

BARBADOS
Under Section 21 of the [rustees Act (No.25 of 1831,
a trustee may invest in any stoeks elLc. for the time belng
autshorised by the laws of Quulend ..... " or in or upon
real security in this l8land™.



Trusteet may invest funds "in mortgages of real
o estate in these Islands" (Trustes Ac'. 1876 section 54)

BRITISH GU.

The Imperial Trustee act, 1893 was applied by
seotion 13 of the Civil Law of British Guiana Ordinance
(Cap.7 Revised Edition, 1930) - for provisions see
Bahamas above.

BRITISH HONDURAS

Investment of trust funds may be made in any
securities in which trustees may invest funds by virtue
of the Trustee Act, 1893 (Trustee Ordinance, Cap. 191
Revised Edition, 1924 section 2(2))

CEYLON .

Section 20 of the Trusts Ordinance (No.9 of 1917) -
authorises investment in various securities including (g)
any other security authorised as a trust investment by the:
law of England for the time being (other than real g&°,
heritable securities) and (f) "On a first mortgege
{mmovable property situated in Ceylon or the United #dingdom.
Provided that the property is not a leasehold BT sgr™
of years, and that the value of the properiy exge y
one-third or if consisting wholly or m nly of-bafMings,
exceeds by one-half the mortgage moneys”.

Trust funds mey be invested ilnter alia -
(e) in or titles to immovsble propsriy in the

Federated Malay States or the Colony, sush
titles being fresbold titlee or geants in
rpetulity or leases (other then mining icases)
for'a term f sixty years at least is

e time &f suek investmell,

Pibe land to whien any such title
) 1 be situate within the limits of
a Sanl Board aerea in the Federated ualay
States or of a munieipality ip the Coleny, and
that thers erectad on such, land, houses or
other buildings, the es ronval whereof, ' |
together with ths 1 appurtenant thereto, ls
at the same time of such investment not less
then seven per centum of the purchase price
of such land, in the case of a purchase, or
of the value of such land, as ascertalned
under the provisions of Sectlon 9 (1) (n)“

r d [ H“-*l
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FEDERATID MALAY BTATES  (Convd. )

{5 the case of & oharge or mo’tgags, (Trustee
Enectment Cap. 61 Revised Edition, 1938 sestlon

* ‘ 4{0)).

Section 9(})(e) 6f the ¥uastment 1T in similar
terms to seotion ®{1) of tne Imperiaml ITustes Act, 1893
or section 8(1) of the Bahamms Act supra

y Seotion 7(1) of the Trustee Ordinance, 1915 (No.8 of
101‘5) provides. that - )

e .(1) A trustee having power to invest in real
securities unless expressly forbiddem by the instrument
oiuzin; the trust may invest and shall be deemed LO have
always had power to invest -

(a) on mortgage of perty in the United
Kingdom held rox'i:n unexpired term of not
less than two hundred years and not subject
to a reservation of rent greater than a
shilling a year or te any right of redemp-
tion or to any condition for re-ent¥y exceptl
for non-payment of rent; and

(b) on any charge or upon mortgage of any charge
made under an Act of the Imperial Parllamemt .|
entitled the Improvement of Land Act lﬂgﬁ}
and ) =

-

(¢) on mortgage of freehold property im Jhis iy
Colony or in the G wealth of Auqtr%
or in the Dominion of New Zeslaud. -~ "~ -

GIBRALTAR.

Section 6(1)(a) and (b) are similar to Section 7(1)
(a) and (b) of the Fiji Ordipance. There is no provislion
corresponding with section 7(1)(¢) of that law.

GRENADA

A trustee may, und ctign 34b) of the Lrusiee
Ordinance (Cap.231 Revi ition, 1934) invest trust
funds "in real seouriti n this Colony and on first
mortgages thereon”.




BONO XONG. 4R

Under sec\Adl 4(c) of the [rustes Ordinance 1934
(No.18 o 1984 )78 trustesc mey lnvest trast funds -

N {e) on mortgage ¢f property in the Colony held
under Crown Lease for an unexpired term of
not less than fifty years including the
term, if any, for which sueh Crown lease
can be renewed without premium at the option
of the lessee.

JAMAICA.

Section 5 of the Trustee Law, 1896 (No.24 of 1896)
corresponds with section 5(1) (a) of the Bahamas Act
supra. There is no other provision with regard to the
investment of trust funds on mortgage.

KENYA. , -

Section 7(1) of the Trustee Ordinance, 1929
(No.28 of 1929) provides that -

?.(1) A trustee having power to invest in free-
hold securities may invest and shall be . .
deemed always to have had power Lo lnvw,.
on mortgage of property held for an "
unexpired term of not less than forty yea®s,
and not subject to a reservation oflTr
greater than four per ¢entum of the =
unimproved value thereof, or to any
of redemption or to any condition for re-
entry, except for non-payment of rent.

LEEWARD ISLANDS.

No power apparently is invested in Trustees to
invest trust funds on mortgage - vide section 25 of the
Trustess and Mortgages Aot (Cap.l153 Revised Edition,
1887

NOBTHEAN [HODES.aA.

) The Imperial ' stee Aot, 1893, ic in force in
the territary vide seftion 27(2) of the Northern Rhodesia
Oorder in Counecil, 1824.

ST, vIneEnr %



FEDERATED MALAY STATES (Contd. )

9
GIBRALTAR.

i She ocase of & cherge Or morigage (Trustee
-(-et.n-nt. Cap. €1 Revised ga{tion, 1938 section
4(0)),

Section 9{1)(a) of 3he Enactment iv in similar
terms ‘to seoticn 8{1) of the Imperial Trustee Act, 18€3
or section 8(1) of the Bahames Act supra.

3 ey
Seotion 7{1) of the Trustee Ordinance, 1915 (No.8 of

"1915) provides that -

7.(1) A trustee hulmer to invest in real
securities 8s expressly f den by the Instrument
ereating the trust may invest and shall be deemed Lo have
always had power to invest -

(a) on mo: e of property in the United
Klﬁ‘ : expired term of not
les n two nundr&d years and not subject

ervation of rent greater than a
:Aﬂ%klr or te any right of redemp-
t = y condition for re-entry exeept
- “peyment of ren®;* and
(b) on any charge or upon ném;go of any charge

made under an Aot of rial Parliament
entitled the Improv £ Land Act 1864,
and

i b

(¢) on mortgage of freehold property in this
Colony or in the Commonwealth of Aust ralie
or in the Dominion of New Zealand.

Section 6(1)(a) and (b) are aimilar to Seetlon 7(1)
(a) and (b) of the FiJji Ordinance. There is no provision
corresponding with section 7(1)(c) of that law.

GRENADA

A trustee may, under section 3(b) @f Vg iTuslec«
Oordinance (Cap.231 Revised Bdition; 1934) ipveot trusi
funds "in real securities im thiw Codbuy and o firat
mortgages thereon": ,

HONG KONG




FEDERATED MALAY STATES (Ceurd. )

ih the oase of & charge or marigaga. (Trustes
Snectment Cap. 61 Revised Edi:#n, 1936 sectioa
4(0)).

Section 91X)(e) of the Enactment ls in similar
terms to seotion 8f1) of the Imperiel Trustee Act, 1693
or section 8(1) of the Bahames Act supra.

ELIL.

) 'qmin'ﬂﬂ of the Trustee Ordinance, 1915 (No.8 of
1915) provides that -

“ 9.(1) A trustee having power to invest in real
securities unless expressly forbidden by the Instrument
ereating the trust may invest and shall be deemed Lo have

+ always had power to invest -

(a) on mortgage of property in the United
Kingdom held foran unexpired term of not
less than two hundred years and not subject
to a reservation of rent greater than a
shilling a year or to any right of redemp-
tion or to any condition for re-ent¥y except
for non-payment of rent; and

(b) on any charge or upon mortgage of any charge
made under an Aot of the Imperial Parliament
entitled the Improvement of Land Act 1664,
and

(¢) on mortgage of freehold property im this
Colony or in the Commonwealth of Australie
or in the Dominion of New Zealend.

5

GIBRALTAR.

- Section 6(1)(a) and (b) are similar to Section 72(2)~
(a) ana (b) the Fiji Ordinance. There is no provision
corresponding with section 7(1)(e) of thet law.

. ¥

GRENADA

A trustee may, undsr section 3(b) of the Trusiee
ordinance (Cap.231 Revised Bdition, 1¥34) luvest trust

funds "in real seocurities in thls Colony and en first
mortgages thereon".

HONG_KONG




HONG KONG
Under sectd@f 4(o) of the Irustee Ordinance 1934
(No.18 of, 19B4)/@ trustee may invest trust funds -

(9] on mertgage of property in the Colony held
under Crown Lease for an unexpired term of
not less than fifty years including the
term, if any, for which sueh Crown lease
can be renewed without premium at the option

of the lessee.

JAMAICA.

Section 5 of the Trustee Law, 1896 (No.24 of 1896)

corresponds with section 5(1) (e) of the Bahamas Act
supra. There is no other provision with regard to the

investment of trust funds on mortgage.

NYA.

Section 7(1) of the Trustee Ordinance, 1929
(No.28 of 1929) provides that -

7.(1) A trustee having power to invest in free-
hold securities may invest and shall be
deemed always to have had power to invest
on mortgage of property held for an
unexpired term of not less than forty years,
and not subject to a reservation of rent
greater than four per centum of the
unimproved value thereof, or to any right

_ of redemption or to any condition for re-
5 ent?y, except for non-payment of rent.

m{m_m

No power apparently is lnvested in Trustees to

invest trust funds on mortgage - vide section 25 of the
Trustees and Mortgeges Act (Cap.153 Revised Edition,

1987 |
BCRIHERN RHODESIA.

The Imperial Trustee Act, 1893, ic in force in
the tearritory vi4a section 27(2) of the Northern Rhodesia

Order ‘n Council, 1924.

ST, VINCENT




1on (V) r the Trustees Ordinance (Cep.l0l
l-vi.nl itign; 1 proyides that a trustee may invest
trust fuads "On real .00!!1&10. in this Colony and in

cirst mOTLgeges U

section 6(1) of the Ordinance corresponds with
section .(1 f the Bahamas Act.

STRAITS SETTLEMENTS.

g While section 4 c) authorises trustees to invest
funds at their disposal upon freehold or certain leasehold
securities in the Colony there appears to be no definite
provision as regards advancing money OR mortgage, although
{t seems clear from other parts of the ordinance that they

have such power.

TRINIDAD AND TOBAGO.

The relevant provisions of the Irustees Ordinance
(Cap.50 Revised Rdition 1925) are similar to those of
st. Vincent supra.
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PUBLIC TRUSTEs IN COLONIsS, &TC.

(Investment of Trust Funds)

hu" is no actual prowision in the Public Trustee

e pvuod Edition, 1930) with regard to
e’ A y funds and no ppovision for making
rules ai ‘ d) of the Kenya Public Trustee
Ordinance. ection B of the Ordinaroe however provides
that
. 8. The Public Trustee may, by that name or any
other sufficient description, be appointed by
will or by order of the Court guardian, or
committee, or receiver, of the property of any
infant or other person under disability, in the
same manner f he were a private person and
1in those oases he ghall have the same powers.as
if he were a private guardian, or comffittee or
receiver.
CoYLON .
gection 45(1)(h) of the Public Trustee Ordinance,
1917 (Ne.ll of 1917) provides that the Governor in Executive
Council shall maske rules with regard to the investment of
trust funds.
geotion %2 of the Public Trustee's Rules (6th
March 1933)8provides that when trust funds in the hands of
the Public Trustee exceed Rs.500 they shall be invested.
No Rules however are laid down with regard to the method
of investment.
8ection 22 of the Ordinance hewever provides that
the Public Trustee shall be appointed......by the same
person or court, as if he were a private trustes.

The Official Trustees Law, 1912, has no provision
with regard to the investment of trust funds.

FaDaRATAD MALAY STAT&S.

Section 10(1) of the Public Trustee Ensotment

(Cap.82 Revised Edition 1935) provides that "Subject as
hereinafter provided all captial momeys available for

) invéstment which shall be in the hands of the Public
Trustee on the lst day of January, 193y, or which shall
thereafter come into the hands shall form one Common Fund
and shall be invested in any investments permitted by law
for the investment of trust funds,

-3 ' 4 FuDRATSD MALAY STAT:S (Contd,)




)

“Y'3 of the Ensctaent sstanlfd
Bo

i

the sanc

.

Rule 9(b) of the Public Trustee Rules Provides
that the Public Trustee may invest trust funds -

"in mortgage on real properiy within the Colony
or the Commonwealth of Australia or thé Dodinion

of New Zealand, provided 4hat ithe sum
‘)/w inveaged does not exceed
the

as seourity.”

o MIGeRIA. /

There'is no reference ejither in the Public Trustee
ordinance 1928 (No.22 of 1928) or Rules made under it %0

the investment of trust funds which the Public Trustee m
lawfully make.

Section 5 of the Ordinance however proyides
for the appointment of the Publlic Trustee as an ordinar

? |
trustee, but so far no Trustee | Ordinance has yet been pugo_d

PALESTINL.

There is no reference either in the Public Trustee
of Charities Ordinance 1925 (No.25 of 1925) or in ‘the Rules
under {t

o the investment of trust funds, although the

ordi suthorised the making of such Rules.

STEAITS SRTTLAMANTS .

-

the corresponding Federated Malay States Enactment.

ITANGANYIKA TSRRITORY .

Under Ruls y(c) of the Rules made under the

Trustee Ordinance (No.2 of 19%0) the Public Trustes
invest funde -

Subjeot
any, by

m‘. ) !”ﬁoha;::‘» ol;“:oa"

o
wo-thirds in value
timated purchase price of the real property

offer P *

¢ ino Public Trustee Ordinance No.ly7 Revised Edition
1926 as smended by Ordinance No.l6 of 193y is similar to

to the terms of the trust instrument, if
first mortgage on immowable property in

W

<

IRINIDAD .

the Territory up to an amount not exceeding
three-fifths of the value thereof."

Rule 1y of the Publi

¢ Trustee Rules, 1930, made
under the Public Trustee Ordinancs, 1930,

provides as follows:-

(No.21 of 19%0)

TRINIDAD (Contd.)



TRINIDAD ) ’
4. Tae 1ic Trustee mBly invest or rataln invested

.. money Yelomging to: (trust or estate and coming
%o his hands in w‘ﬁ‘“d of ssiment expressly

' Arust instrumen
) uu-ﬂu“-
and

or impliedly authorised b

or (1f there is no trust inetrus

by law for the investment of trust funds,

may, 1f authorised b{ the trust instrument or

otherwige by law, retain any investment existing

at the date of the commencement of the trust.

Provided that he shall not invest in or hold
investment in such manner as to expose him

to 11ability as the holder thereof, unless he is

satisfied thaf ne is fully indemnified or secured
against loss.

ZANZIBAR PROTBCTORATS .

Rule 7(c) of the Rules made under the Public
Trustee Decree (Cap..l6 Revised Edition, 19%y) provides
that the Public Trustee may invest trust funds in "any
investment in the mortgage of immovable property in the
Zanzibar Protectorate up to three-fifths of the then
value thereof after due enguiry." .




Copy. )

n- A Cclonial ulfige,

No. 5.18. powning street.
4 ® 087 e

11 May, 1vd6.

I heve the hoBour to transmit to you a
sopy of a letter adressed to the Prime Minister
by Messrs. wotton and Young regarding the administra-
29.1.36. tion by the Public Trustee in Kenya of tihe property
inherited by a Miss bright-Williams on the death
of her father in Kenya in 1928.
2. T shall be obliged if you will furnisk
me with your general observations in this matter,
and particularly with regard to the suggestion that
Miss Bright-#williems's loss should in some way or
another be made good to her on compassionate
grounds.

3;. Apart from the position of this lady's
property, the letter from Messrs. wotton and Young
raises matters of public interest in regard (a) to
4he propriety of permitting the investment of
Trust funds in land, of whioh the value may be
subjest to violent fluctusficns, and (B} to the
position of mortgegees (and Ln partigulal irustsns,
{noludinz the Public Trustee; in velation o ihe
proposed measures for the relief of agricultural
indebtedness. The opinions expressed, by the
firm are, I think, wort’hy of Gerious censideration

and you will no doubt furnish we wilh yovur commeuls

.
separately.
GOVERNOR I have, eto.,
BRIGADIER GINERAL (8igned) Jeh. THOMAS.

SIR JOSEPH BYRNE, G.C.M.G., E.B.Be, C.Be,

eta., etc., eto.
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Copy -
10, Downing Street,
® Whitehall. "
i lst May, 1936,., -
v 0 ol
% 2 p
Dear Tom,

I think the enclosed- is for
the Coloniel Office. T have sent an
neknonledg.-m. to Mot;rn. Wotton and Young
saying that their letter will receive

attention in the appropriate quarter.

Yours sincerely,

(Signed) G.S. DUNNETT.

.g‘{* TR

- g 2

T.W. Davies, Esq.,

a5
~ Golonial Office.

o
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Copy-

WOTTON & YOUNG.

Solieitors.

EW/ME

-

28, Cavendish Strees; = y
2 o

RAMSGATE, Kent.

<yth april, 1936.

Sir,

We enclose herewith a summary in
duplicate of a matter which comncerns our client
Miss Bright-#illiams, resident in Englana, wLuse
case appears to us 1o call ror the sympathy of
the Government and practical assistance. it is,
we think, one of the hardest cases we have ever
come across, and we trust that er'.er. reading tLe
enclosed, the Government of this country will
find that it is possible in some way Lo oring
about an amelioration of our client's financial
posi ti g5,

As stated in the enclosed summary, we
make no ellegation of improper conduct against
th: P;:blm Trustee, but the very faet that it is
pessible for a person under age, without having
eny oontrnt by herscl! or her a.vizers over the
eveants, to be put to the 1ies ol pracilesld hers
whcle fortupe amounting .o seven O €Ll LhL YN
pounds, when <hat rortupe is in the unaLts I a
Colonial Governmern: .Jepariment, 15 a malier wkic
is appalling to contemplaie, und even if nodhing
can be aone to assist our client, (we vellsve,

however,

Rt.Hon. 3tanley baldwin, M.F.,

/ Prime Minister,
House of Commons,

Westminster,
London, S.N,1.
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1.  Miss Bright~Williams's father disd in
e

Kenya, gnd unde? en Urder of the Kenys Court ﬁ

[ted 20tk December 1928 Miss Bright-willtams's

““share of thé estate was passed into the Lands of

the Kenya Fublic Trustee. This amount was £7,800
odd, or, in Kenya money, 3hs. 166,000.

2 The ruolic Trustee of renya has power
to invest in sll the ususl investments availacle
to trustees under kEnglisbh law, comprising some
thirty or :‘or'.:y Government and Colonial Government -~
securities, including one or more Kenya Government
securities. be also has power, under Kenya
Ordinances, (which are as it were local Acts of
Parliament approved, we believe, by the Colonial
Office), to invest on mortgage of 1nonovu‘fd"
propert!‘qp to one half of the value t»horeor as
estimated sfter due enguiry, and the Kenya Ordinances
appear; to fully protect the Public ‘!‘run::: vi: . e
rnﬁof'or any losses eto. due to vorf1de errors
of judgment. ¥e are mot imputing or alleging-any

{mpropriety on the part cf the Pupiie Trustee.

3. It sppeers to us that the Colomiel iar
#hieh obtains inthis Colony, and aioo, we believe,
in other Coloaies, which enaples a Trustee to
advange trust money upen mortgage of land ;rter a
valuation, is adapted from Brglish law, as a great
many of the Colonial Urdinances respecting other
mattars sra. but we submit thet this adaption is

wrong



wrong {0 prindijp 4 €bourd" b pltered.  There
P ‘;;\ 1s Lo obgr\i“‘b‘ ' en lend "ll-lnq;hb}d, of whish
' = PR spesiing the ¥alue' ic nove OF less stapie,

and the m1111ons of. aores of land available ) A

Afrioca. In our op!‘hion the right of mﬂo !n
Colonies 10 advanse trust funds on land ahould be
hedged about with more protegtiom for the persons
. %o whom the money velongs; for instance, land

comprising & substantiel vuilaing in the middle 6r
the town of Kenya would possibly be OL thing I.hyidz
might bLe permitted, but even farm land \vitl; good
farm buildings within easy reach of th; railway by
road should got be permitted, so long as there is
known to ve an.y practical difficulty (such as loeal
feeling) in exercising e mortgagees rights of sale,
even should a close watech be kept on its value and
a stipulation that the money lent should be spent ;
on speaifie improvements be imposed, (neither c’" v

-noh"ﬂa‘purs to have been the an"loro). In the

onu of the larger mortgage of £5,500, the FPublie
informs us that £800 of the @mount advaneed
5 Gsed for payment C[ arrears of ground rent and
survey feea and £¢ 220 wp. used "0 pay ofI an
sxisting mori¢ege. It .ooks as 17 lhe pOrrower
ss3re not verr scund, altrough of ithe Lwo he appsars
W nave been lle vetter. «lso there is appareant
m reason why in the oase of a Trustee, such as

t2e Publie Trustee having numerocus funds in his
hands, he shoyld not lpl&'t up each fund into Juite

smell amounts.



4. In this case the Fubliec #rustee split
the ameunt in two only, namely, £5,500 and £2,000,
mm;‘ t‘o £2,000, together with some otln'r
trust mopeys in his hands, on a mortgage of a
farm now long since avbandoned. He also invested
£5,500 on the mortgasge of another farm, and both
the amounts are irrecoverable, although reduced
interest is veing paid on the latter mortgage.
The original interest in poth cases was seven per
cent., and this might ue noted as inaicative of
the value of the security.

5. e are informed oy a party other than
the Public Trustee and believe that in any‘oase no
vuyers would be found in the Lolony for mortgaged
property put up for sale by morigagees, apart from
the question of value. The Public Trustee cannot
find e transferee of the larger mortgage although
the flrygn that case }s still cerrying on - in
the other case the farm has long since Deen abandoned
but nelther does the Publie Trustee attempt to sell

e W. although in his letter to us of 27th

‘November 1934 he says, in reply to our question as
e ihe ui‘n.ont velue of the farm, that it is
estimated st £10,000. The mortyage is only £5,5Q0,
80 this bears vut our information as to the J

imprasticsbility of a sale.

6. The trede figures, so far as one can
ascertain, of the Uolomy, ¢spesially in regard to
domestic exports, which include farm produce, appear
%o Heve risen rrom approximately nothing im 1910 to

their



their peak im 1985, o‘ro was a fall vetween
1925 and 1927, and thers was little recovery im
1928. The mz;ngugoa were made respectively in
March and June 1929. The rublic Trustee would
have been able to obtain the Government's statistiecs,
and in our opinion had no right to suppose that
the boom could be regarded as anything else but a
boom, especially as ten or twelve years before the
ralm lands in question were probably uLush land and
entirely valueless. In fact, there is so much
jand availavle in Lenya to-day that the langkper
se without the farmer who is working it is still
practically valueless, we believe. The Public
Trustee denies that he was influenced in any way
by the Government to appropriate moneys in his
hands to these mortgages which contributed to the
advancement of the Colony, but on the other hand
it 1.2710\1. thet he might have been unconseiously
Iirluomod, being a memuer of a colonial community
and which would possibly have little chance of
thdltls ;rtgqe money from the Lome market._In
this connexion, we venture to point out that we
have noticed recently in the "Times"™ newspaper an
advertisement by some private agent asking for
money for investment on mortgage of farm lands ir

Kenya, and we were somewhat ustonished.

7 Moreover, the rubliec Trustee ciolincl o
give us statistics of thé money in his hands for
investment during the years 1926, 1927 and 1928 ana

the proportions of the amount which were invested

on



oi 'Ior(’...cq o' farm lend and the proporiions of
&gu’h (wepe otherwise imvested'in the
¥

S d ¥
A
1 type of trustee securitjes, sueh as

more
Government loans. There are, however, we believe,
other cases than that of our Client, and a sub-

stantial amount of money must be involved.

8. We have applied to the Government of
the Colony through the Governor and hLave fully
summarised this case for him, but the Government .
of the Colony declines to suggest any remedy or to
take any steps.

9. At the time these investments were made
by the Public Trustee Miss Bright-williams was
under age, and, as we have mentioned, had no option.
in the matter. She has since attained twenty one,
and the Publie Trustee offered to transfer the
mrtggel to her as soon as she was twenty one.

He was no doubt anxious to get rid or them. e

advised Miss Bright-Williams to refuse to take over

the ﬁrtcgu. and we wrote to the Publiec Trustee

on her behalf that she wished for her scepital.
The mortgages, therefore, are still belung admio-

istered by the fubliec Trustee.

10. The Publie lrustee 1s a 0ody eoOrporate
ip whom the 7Zublic ere invited to put wheir trust,
snd although in this case he is protected oy legal
barriers from action which in eny sase our Client

has no money to further, we consider that the kublie

Trustee made an investment which trustees in England

properly




v v’mrv i

properly advised would have hesidated over. Even
in England, where the value of farm lands Las beea
stable for years, en investment of trust money would
not easily be made without providing for conaitions °
as to how the money was to 0e used, SO ag-l0
increase the value of the securily, and without
subsequent surveys, we think, as well as having

great regard to ine financial standing of the porrower.

11. There is something more to the idea of
e Public Trustee than there is to the bare legal
idea of a private trustee. As in the case of the
Publie l'xjustt;e in Englund,' a body corporate in whieh
the public have the ut\pont confidence, so in the
cases of Colonial Public Trustees that public conrid-
ence should at all costs be maintained. The public
without technical knowledge or the law undouvtedly
oconsider that a Public Trustee is & Governmentl
cu.ra,od institution, that he ‘can never run away
with the money, and in this they are right, but
by the same process of thought they undoubtedly think
Ahat the security of their capital 1is also gu-r-x;tood
end 1t would not oecur to them that this publie
{nstitution could make sn investmeni Cf wheir monay
i{n anything but the soundest possible sécurity, or
if the money were lost tnat the Loverumsnt would
not replace {t. we oconsider ithat tLis case, ana
others like it which uzadouvtedly exist, wiil Ireri€ste
adversely upon the status of these evloniel Goverameut
{nstitutions, and to & oertnln‘ extent even upon the
very large Frublie Trustee's Department in England
i{n the minds of the publii. In our oplnion the

losling




feeling which exists that any sort of Public

Trustee, whethar in the Golonies or im Buwxland, not

only has the weight of the Government vebind him

but also the weight and experiemce of the

Goverament

in the exercise of his powers of investment, is

opne which it would be a pity to destroy.

In sy

case, we humbly suggest tbat this poor young lady's

money, which is, we believe, her sole foriune,

. should in some way or other ve made good tO Ler upon

oompaulonts grom.. The Colomial Govermment

in quo-«on ts undoubtedly 1nd1nctly controlled to—

some extent LY the home Government, and we feel

that this astonishing loss, compulsorily ﬁxrwn

upon a child under twenty one, should not
to remain without something being done to
quite promptly. We have confidence thLat

ment of this country will not allow it to

unremnd?.

12. he must add that we believe the

be allowed
remedy it
the Govern-

S0 remain

Colonial

Government in question has set up an sgricultural

Indebtedness Committee. We enolose herewith the

interim report of ibis Committee which we

obtained, and it will Le seen from page =2

have

that &

large number of witnesses were seen, muatl 05 whua

were probatly farmers. From a perusal of this

boock, it eppeais that this Committee is recommending

the% the farmers should be further assisted oy

further loans to be mede oy the Land bank enda thut

the rights of existing lenders on mortgage are (o

be postponed by a stay order for a period

up te

Tive



& . ., TIve years in order to facilitaie fivtler agvances

N . 3
Dt . 4
‘ oz g by the Lapd Badif on the security of farms. In

¥

other words, 1f 'he Goverument um the =pol. as

Y

ap,ear possible, mecedes t. Lhis a“g,‘;;iou, 'h{n
Client's legal rights, for what theyare *rth, ‘
are 10 be taken awey, and yuite possibly this will
end in their vbeing entirely cencelled in tre iong
run. It may bve Lx:ue, &s the report says, iuat
our Client's legal rights are of no value a- regards
the principel or capital, for .o rermer, we unaer-
stand, i1s likely to buy a property put up for sele
by the mortgageres, even if it were worth the money
reyuired to discharge the mortgage principal. sut
if that is the position, no money shoulu Luve .cen

advanced on mortgage.

“ 13. It seems from this interim report that
the people on the sport undouotedly contemplate

in theiyinis that a retum to Détte: times is
inevitable, and cy better times they are thinklng>
Of the times and prices whick ovteinmed in 1927 e
and nie, whereas we think that the correct business
view to teke is that there is no visiuvle ground
-h!_eh endbles us tc contemyiale » return (o those
prices within eany practica. period, that whjflst cle
may hope one cannot calculete, ana Limt; thererurs,
the financial osition mu-t ve dealt with upon LLe
basis that no very grest improvement is 5oi.ug Lo
come about within the next/five ur lLen years. Uune
must also contemplate that there may ve cdisiurcim
factors, and that so fdr from there veing en

improvement



,u;c tere iy rWea e 8

ba o v lhink Shat tae

in whi v 'u.urt_l \‘r‘p e deals aiti ub
basically"'urong. At any r‘} ,l,‘?
ments made sy Lie r-uullc Tru‘.tl, e
advaneed on morieage Ly him should be excepted from
any such scheme u.tcss the usaxs-tam//o farmers to
be finenced vy -he Governme:t of tne Gelouy >

in suoh rorm &5 0 reimcurse the perscvic o Lave

put their trust in the :ublic Trustee.

14. In Oth-r words, we tnink ';ual tre ., verli-

ment should finance tie farmers, ana at ,rivate

lemers and Trustees shoula not ove sepmil. c.mpellead
)

to rinance the farmers uy the pos.ponems nl oI Luelir
rights.
15. The procedure inuaicetead v ;syes 19 and

20 of ’ joterim report seems ‘o us o rontemplate
a postpopement of Lhe mortgaree's rewuciles 1n oraer

to 0*10 Government funds tu ue amdvanced tu tie

~
farmers. ke 4 0t rtos Tiwt oo yernmeny stenld
JCiiot v TR ni [ 3 " ~
a'}, they siLo &2 g B < L SOty BE8
vefuic auyinii, e.e 1o i, -u sslel 3
feraers io L.-t .ny ’
io. The impresston » 7 LeVe »ul ol Lodes
proposals 1s lhut lue farmers wa .l m re ey, whileh

they hope to get from .ne ouverume..l \Laud LEDnR g,

that it woula not satis!'y them to onl: Lnve 'Le

valsting



axiating mrtg-w "paid off Ly the Govov*nt (evon

though,
ment 1.rr‘
' 'ﬁarai\r.,
of puttug the
second m'-s

xi{ig’pl‘ 80 th

- 2 = l‘r

‘a ’mﬁmu'. rights-and®

‘ -; ét‘:lnk'('t"he Government should take only second
,:l_ort,'egee'.—. vlace and the securitiy suoject to the
firat mortgapges, unless of course the uoverament
‘has such conriduoo 4n the future that it will Leke
over v.ho first mortgagws as well as make a-further
advance of cask to méet the Qreunt 'emergency. 1f
the Govermment haes no such confidence in the future,
then it has no moral right, we submit, to postpone
the first mortgagees' rights to its own rights as

second mortigagee.

5

17. #e would say that we have confidence tuai

thil_pna of ours on ychllf of our impoverished

#i11 receive the careful consideration whick

o I >
lq: stice due to 1t by the Government of this

o
aﬁmrx., ;n whose prineiples we are proud lo have

sonfidenee.

;

18. In case it shoula ve thought tuat the ’
proper remegy o our Client is to take proceedings
against the rublic Trustee, we woula point out trat
even if she Lad several hundred pounds 10 spare,
whieh we pelieve she has nol, she would probably
not win her mave, after“taking it through, as she

would



u-u mo st unxy have to, the ‘Lower
the Sourt'gf Appeal in Kenya and theE?

r’ n Englend. We think : u‘ fi take m'.t'

1t would be thrdWwing good er ved. Section

24 (6) of the Public Trustees Ordinance of 1925

&

of the 00107 and Protectorate of Kemya provides,
hat tb.— Puhlle Trustee shall not be

- 2 in general
- 1iable for ny aet done vy Lim bone fide in the
numo.’d or lntondctk perfermance Ol ‘his duties, {
unless it shall be shown thet cugh act was-dome not

only illegally but w:llx ully ‘or vith £Toss Deg ligence.

-




