


Phisz is & complaint regarding the

edministration by the Public Trustee in Xenya of
the capital left in trust for a W1ss Bright-Williems,
g miner. It ie said.that the Public Trustee
investea the I/,BUU inherited by diss 3right-Williems
in 19.8 in two mortgages, one of £b5,500 and another
of £2,000 et 7 interest. ’he investments have
not been successful. The farm in respect of which '
the £2,000. was adeéed nes long since been i
.bnndoped,.fpf 35 ll alléged that no b“”";ﬂﬂlﬁif
be fmﬁx&ffﬁ;“ ““property. 'rr{e_ nortgeger of the.
o y is still carrying on flrli;g
s paying a reduced interest on
“ trustes Lo sait to ve
] J{& of $his mortgece jnvestment in

apite of the {0t tnat yme preacnt value of the
farm iu ~suimatec ab ?16,uCu.
regards the legal position of the

Publi> Jrastee, ule 11 ol the nules 1ssued uader

the Public irustiee Ordinence (No. 7 of 1985) says: -

"It snall be lawful r the Public
[rustee to invest trust moneys in his hands ‘
i any of the following eecurities viz:-

(a) Any investment authorized by
Law for the time being in Englend es &
trust investment;

(v) Any investment in the purcy

ot or & first morigege or mortgages,
first cherge Or chemges gecured on
immovable 2 :
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Messdps. Wotton and Young impute no

idpropr}ety on the part of the.Public Trustce

but their complaint ie.' directed &t the local

law which permits the Public Trustee to invest

trust funds in investments which Trugtees in fols £ /ufy““’-“

!
”n
England properly sdvised would hesitatt Ddd W

Realizin, that Miss Bri rnt-%1llisms would have N
- no case in law in view ol section 24 (1 o1
4 Public Trustee ©rdinance, Messrs. Yotton and

Young ask tnat ner fortune be made good to

her upon compassionatle Zro ands . : ’

{= modt unfortunate that Miss /’ 4 [‘41 W ;/’ IW“ A—“

Brighi’.—.‘villxsm.; finds herself in this unhappy - ‘& " )
N el e l"/!M#"\ /A i
0/ Y k 4 pir

positiof. Since she came of age the Public
'rustze hLas offer ¢ wrangfer rortgages ; ‘Z"”‘ /5“"‘_,}', Af‘.a:‘m‘ . /* M

o ‘ | lattae Lmeg 745, hee Caes

tes €m ove .nuat uvelld “ne case iU seel

‘ Liat -u Ring ca:ll be vong fvr ner unless tne ! /
tat ~uuth vn nles .’21}/0&4—/ ﬁ eaid M i 2 dﬁm—fﬂ'a‘-\ ‘

.enye Covernmont .eslre Lo creats an (wkwara / .
smewhat similar case | f/f 4. Q, ok M’a/utﬂu(

,

preceden. . I‘l ! 1s 8

1n 3813:/4i/36. : » 1 .
) M;cuu . /

i submit for cor}'siderntion e draft s “
/7 uw\ A,

Jdespatoh to the Governor 0of Kenya and draft

d%a letter to Mesayps. Wottuu and. Young. 7/_(/7,/
-, /
s :Jti‘”ﬁi““'“.“‘/“‘“‘).‘."
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made by the Solicitors ere of general

the remarks
importance apart from the particular question

which has arisen.

The Public Truetee Ordinance was
produced in 1925 and the necessity for it arose
from the t.ot that the Registrar-General had
always been nppoinud by the Courts in Kenys
to look after the estates of minors and so on.
The Colony produced the Ordinwce and as regard
to the Trust work bases it on the United
Kingdom Law. The operative segtion is No.l7
which says that subject to the Ordinance and
the Bules made thereunder, the Public Trustee
may, if he thinks fit, act as an ordinary
trustee and be appointed yrustee by & court
of competent Jurisdlcﬁon. There is mothing
in the Ordinance which lays down what he may
invest in, but that peint 1is covered by rules
Rule 10 empowers

the trustee to invest money coming into hie

made under the Ordinance.
hends in eny investment suthorised by the Py
instrument or authorised b".hllo 11 and Kule 11
suthorises the Publie Qﬂq",.. to imvest trust
moneye in -
(a] Ay 1nvui-nt m!nd by 1ew
for the time being in Engl n o trust

A A

or & first charge a-onmq mma'ot ,'.v
. : M“" the Coleny up %0
' Wi e ;w ¢

can £ind out, the Rules were not o8
¢ the provisio que :&l
; W&I 1 do wﬁm‘
would have besn taken that investmentg in land n &
not ont the same footing ee investment in

Kenys is
land or mortgi‘ol in this country.
In thie perticular case the value of

has deteriorated considerably; at the

it is almost impossible to sell and the
ward has lost all her money .

We have invited nyﬂc
whole-question nnd it -1 be ﬂlll hl'i'
conditions:in’ thgt .op they 'lu see fit
the Publi® MMM !

"9- So tar s I can o ®
reeson for sllowing ﬁl‘cﬁ !W

Jucel lands -oum ve politiosl. The oe
blic Trustes in m

Public Trustee in ‘Kenys chou.; not h\ M n

" the ssme,in order to !ni*r the ades thst v ,

/ Kedysa is & good and vd.uhh lonﬂtw. 8
ts at present oovon-cn m ynoupp



”o “&,c fm hnvinc ian cleared and
in “iﬁﬂtion, would have a certein velue
apars from the farmy, even though thet velu?®
may not be realisable at present.
The remarks as to the status of &
Public Trustee on page 5.u§ also _-011 worthy
¥  of consideration. There can be no doubt that .
1o’ the public mind/s Public Trustes, 4oes ocarry
s certain Government guarantee. . Analogy yuh
| ~4he Public Trustee here is hardly in point,

beceause, -u.h the very large sume vhtoh the

very large chodce oy
“At sgTpgesivle o .w n
Kenys the Public Trustee m the choice bowun
Trustee securities in this country or loocsl
lend, and withirates of interest what they
were in ﬁwo end what they still are, there
ie no doubt thet gnvoq\nns g mortgage m‘
be probably the most high yﬁluu form of oeft
investment that could be thought of.

The remarks .'bﬂlt \h‘ Agriculturel

%
trol X @
Public Trustes in ululun lt“* £}

1 thxn%d““m‘hnwﬁt“' or.

a little better than they

nn aifficulty ebout Government financing

the farmers hs suggested in page 7 18 that Gotom-‘

has not got the money to fo it and thet gho‘_
utomttvu were no assistance at all, \hﬁ'c'

-Mtnx the farming industry to go, or endea’
to rn_gh some agreement between the creditors and -
debtors with Government 0iling the wheels.. i
probably be uttqr for private umx-- Q
to postpone qm- rights W.
out ‘sbove, if their rights are exerci
right of foretlosure) they will get
little. We know outof the fu
hymmwﬂu 40 per cent. has been
to pay off morigages, 89 that possivility i
present to the -ﬁbd the seepim on the spat.

It y the ocase, as exggested on
page 8, that is to put prosent mortgagees
behind Gove . That'is the result, put the

theory is thei ﬂnw! uguum riek ite poney
mﬁ-tﬁ&twmmmufm,um
munumwwm the existing
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I would rather not oxyron any view
upon the moral obligations of the Kenya
Oomt until one has some partigulars
or this farm, its history and condition when
the mortgage was advanced, end whether and
what enquiries the Publie Trustes made, and
1f he obtain an independent valuation, end,

if so, what the independent valuer had Lo 2ay.

1 can well belleve that mortgage?®

op land in Keny®s shonld not be included

in investments authorised to be made

/]

B 16.5.%6.

by Trustees.

. “ s ¥ ’ Tl
g6 shull I think have to wait for_ the w.p"],

. ‘NG e R
pefore any decisiop® cam be some to. It 18 & very
cuse; and in Wy vie' land nr%snuel are pot @ suitabl
form of 1nveitnaét in Celoniad tersitories. The ‘
ressons--apart X‘x'o; the conditions ‘special to Kgny.--
are sufficiently obvious. 1 ugx-ea that t.ha\(}ovt- "% a«
srould compensets, o the fhcts lA we. now know mil";
Mt \uemly bn,y decision a8 rnaum mt. -tm

(111’ uopond on thecprachcu\ cmi 111 § of what
X

a deutLu!un m this sense | Iouid lbld u, in Kenyu ¢

to-duy. 1t might involve & liabiliw—potennal-

which the Govt: could not» fuce.

. Probably the t'irat step'?‘v.mcn could be taken . « ,.,;.

yow, will be to see how the-Jew &s regurds Lm.s-,

mutter stands generally. ¥e ull ugrce that m..-d

however sufeguarded--on ubncultmal lund nreb

suitable investments for trust Lmds. I'ar nnﬁ such

investments to trustee sec urities, as defined for the

J.K, and to Colonial Govt: stocks. ( The detuils

sould be settled, when we had the U K Acts before us.)
L+ might be worth while following up the despateh

, B #.0. Commuan: 88KlNg for the information

sic G Bushe sufers to. Unless that 13 do.e, e may

ind that the otf L reply aoes not go into any

detall 88 rCxajg this particulur transaction.

The 1Jth: may, 1350 /
./f/ /




1 submit two statements herewith -

(1) Showing the power possessed by trustees
s Colonies to invest trust

in variou
funds on mortgage.
(2) A similar ‘statement for Public Trustees.

Generally the trustee legislation
of the Colonies is based on the grustee Act,
1893 (56-57 Vie.C.53). This Act was
—ll‘drm' the Trustes Act, 1925.
The power: poscassed by trustees in Ceylom,
Fedarated Balay States sod Straits Settlementa
Zith regard te investment of trust funds on

scatgage are interezting. 1 cmBex herewith

s copy ol the Faderated Yelay States Enactamt.

Some colomdiss and protectpeates have. as yot,
a0 local legislation sbout trustees and in
others e.g. Mauritius the law is based ou
French principles.

As fagards the povers of publie
Trastees the Federated Naldy States end
straits Septiements both aokd e
u.uuu d 1 M 2 oopy of the

/?"F. Y g

Federated Malsy States Ensctment as it has been
® recently consolidated. Trinidad permits the

investment of funds in the hands of the Publie

frustee in any mode of investment suthorised

by law for the investment of trust funds. In
z-dbum-uda nafter due enquiry" m.dc(-
in the Rule authorising the investment of trust.

funds on mortgage. Q
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be i el sahad for am opiiom. 7' _%M;yw)("w)/_zol 26
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modgege «M.S?/L.M /fean bot- Goet 3

may b tle G omake o gk i ¥ woun .A o } S 2.4 36
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R? ) 1t ls somewhat diffm\#t to know

;- e:xic'u; «hat the Kenya people have gent the /§ W ﬁwy/ /4““
scifeitors. The Rules, as published in 1925, \ A‘M’T‘Ys
wors @mended twice in 1986 and again in 1927. pri @~ Hng i * Ry

The amendment of 1997 is, howsver, tis obly
important one &% it deals with ths point at .Z'eb/,“ ” g M‘,_‘W YA
Jan for. I

issue, namely, the Kenya Public Trustee's
2 77y y—7ay ﬂ‘z a“ /;" E".},

& iy,
¢ power to invest money in local mortgages.
The Rules do not @eal in any way with .the Public
frustee's 1isbilily, which i3 entirely governsd : :
by the prdinance of 1925, Seclion 24(6). I

i R think we might reply as per draft nerewith.
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12. Netton and Younge-=-------"" """""~""~ 29 July, 1390«
Trapemi 18 copy of Taply “eosived from the Pabiic ¥rus
of Kenya and oY spewar made ; 3ommenis on the propeséls
put forward,and yequests C.0. asdistanas in obtaining
8 fair sattiement. ¢

(!
% ”
[t appears from the earlier comnpondnﬂo

4

i T
that Miss xsrxgnt.-Williams‘ patrimony was investe Yy
the Public Trustee in two mortgeges, 1.e8.:~

(A) £2,000 advanced opn & farm said to heve peen
long since ewandoned:

B) £5,500 edvenced to & Mr. A. Douglas on the
segurity of farms 2,808, 2,809 and
2,814 Nyeri.
Miss Brignt-Williams wants her capital. fh
P.T.'s proposal, whicn 18 set out below, relates only
to the advance 0of £,0UL (mortgege B)- The
repayment of the mortgege of £2,000 (mortgage A) i@
not mentioned. $ _‘é-..‘ v
The proposel i that Mr. Douglag sh d
e

apply to the Land Bank for an advance of,‘_‘ 2 0. (re

,s not clear whether the epplication will be made under
the new Conciliation Board errengement, or under the
ordinary long-term advance arrengement) . If he
secures the sdvence he will rep&y £3,500 of the
Wortaage, 98vIing an amount of rg,000 on

no L 8de aesured wi larm 2,514, v he repsid by

instalments ovel faricd of five yeary with interest
atv Jb. Ihe W oeays that farm =, 114, wmich

c R
comprises 3,694 spres, Wes valued ot £7,308 and that
# provides good securluy ror 8 mortgage of £2,000.
Megers. Wotton had Young are dogatful wuout this.

They seem L0 think: -

(a) that the security of ferm 2,814 is
insufficient: -

h) that the intgrest is ingufficient hgving
regard to the security.

L2
They weat sdviee 88 to Miss Bright-Wijlisms'

8




12. Wetton nnd Young.---- - - --=-- .G July,l3%0.
Tranemits8 copy of reply receivel rrom tne Publiie Sruste
or Kenya and or answer mude;Gomments un Lne proposals
put rorward and requestis .H. assintance In obtaining
e tair settiement.

~ /’57 /‘Ei;o‘( ' )
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® Lt appears frou ' t 9. un.len
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! /‘A*QAMM wt‘ WA/'. that Miss dright-Villiwun LI T " Invest
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00 advanced on ua 11 1 L ren
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Y~ fr‘-“'[;“ hndd liss aguns Uzs an B! £0,500 aedvenced to & Wr. A. Dodsinc on

security ot farms 2,804,

f!(/&_ﬁ " 7 o Niiave - 2,814 Nyeri.
iss Bright-Williams wants hé¥ capital. The
/f‘Mm s A "rd\“‘"‘ "“" MMW

P.T.'s proposal, which is set out .cvluvw, relates .nly

/ // ) tu the advance of £0,500 (mortgage 3). lne
S ; [( )
‘ll, 7/“ ‘ w(‘: ’ the mortgage ol .2 ) (wortgage A

repayment of 22,0

- not mentioned. .o
il 7 5 7 5 fne proposal is tnat ur. Douglas shoul:
. abemad
upply to the Land Ban: for an advance of .'3,-00. t

is not clear whether the application will be made under

. o ooy, @ .
; 4 1"""‘) 11 JUL 1936 the new UConciliation Board arrangement, or under
| - ordinary long-term advance arrangement) . I[f he
£, Rornge . 528 4./’275)/7/21 JU 1936
' 8 gecures the advance he will repay :13,:00 of tn
by J ’

PESTRCIEL Uivaldy STALV)

£5,500 mortgage, leaving an amount of 2,00

mortgase secured on farm 2,814, to be repaid by

v { d
- {
Ghotos ' "'" i ingtalments over a period of five year; with intereat

1w o

N
g
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compri

3,654 acres, was val.o i at 7,303 and trat

el & i
| e / B t K4 ¥, provides good securit rv;ace of
2 A 8 g cu y ) ;e of .
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{3 | SR N/' Messrs. Nottor sa oun.; ! fouttful ubout thas.
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They scem t0 tnink: -
a) thal Lhe securivy o1l tarm ,*l
insutffic 1t
tnal the :interest ig 1nsufficient havin
recard t tiic security.
" lney want aivice uao tu diss or !
pesition 1n tac event vl tne mor or' 1l T t i
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naticully a warranty that Qer capila .

v i Phey are at s 1¢
inde ] w 1 rengem ave bes
18 T 1 L repayment of the age f
L£e,00 on th far gald hav een 1
since eabundoned (mortgage A)

It is obvious that the P.T. ie
endeavouring to meet Miss 3Sright "hllu;mv'
request for the reWurn {f ner capitdl. | nder

ent w rog ed w
L Casl al anotner ! w Lt

alr
of S
day,

Y ou

ad over five yeal G i 1’7 — <
regar i t1
tr I
rI wil
x
5 W n e ize€
Al tga a ay unpalid
1mabl the repayment of the mortgage on
s - t isg a first mortgage - would
i ther i3 in pen pt
Ty We e » reply te No. 21
tnink we csu yeturn any sdequate reply
wnd Y I ? ~udl 8 Cc&py
(Spaenfy ey A
Lz wae® enclosures)to the dovernor by
dui. foOr vserratiune, ref. tne Secretary
tate's despatch No. 312 of the 11tk of

and esk when s reply to that despatoh
be expected. Inform Messrs., Wottcii and

the Zevretary of Stete is in

commuvication
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Wotton and YOung.-=---- =-=-- L EE 24.8.36.
Acks. n@.l0 with thanks;considers,Ior reasons seLlL out,
that Miss Wiliiams should not accept any proposal that
does not come direat rrom H.M.Govt.
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20. Governor NOe4lDe-=-=-===g==-========- -- 12.8.36.
No.2 ansd;summerises huiory of the oase,and °*
comments on the points raised in the memo. 1D No.l;
under the ciroumetances,does not consider unat the
Government should meke compensation Lo Mios Williems.
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81k H.K.rAs38,

38269/1/36. December, 1936.

Dear 8ir .rnest rass,

Thank you very rmeh for Your letter .. the
218t of Lecember about the adndnistration by the
‘ublic Trustee in fenyu of the estate of
dise Bright-.illiams. .s indicuated in my Le‘t&ou ot
the 16th of Lecerber vc should be most gratéilir ie
we could have the assistance of aomeong try;)
Office in a tusmnclon as to what should' W’du)c
about this particular Gase, and as to vhether the
Seeretary of State ought to issuc a eircular despaten
to all Colonial Governments on the propriety of allovwing
the investment of Trust funde in local agricultural
land, and poesibly as to the principles on which the
business of the Public Trastes should be comducted.

I hope aFrange a meeting cometime carly !
January and if would be 50 good as to depute

someone

KeColdeGayp CoBe; U.B.r.




: someone to uttend, N oul. let me Jne hiuv nune,

could urrange .« tiaie Jhich «ould be matun.Ll;

i

convenient
AL ards yuur question w«he ther
sule LL1(b) wus delid ritely intended to provide

eun. of assisting whce fumadng commnit, in €,

it can be suid uite dqfiaitely thy. L there ]
such intention. 8 regerds the po ces oL oV
Trustees, enc.o.¢ a copy of the JUru.tce Jrdinanct

1929, wnd would cvruw yoir ttention part 1lerl]

sections 4(e) und 7

Y’ 8l.\Cerc

& )
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¥ |
* Puble Trusise Londoy , vui 1w @Truster @ffice,
Branch Office, { $ogsway,
Arkvoright House
Plreonape Gardens Yondon, A2
Manchester. 3,
° o 21st. Decempsr 936
L 3
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Dear Puskin,

¥ 4

s Barnett has haniei me your letter of the
1th. of December (*R259/1/36) avout the doings of the
Public Trustee in Kenya. The points raised Ly the

solicitors seem to me to be the wisdam of the Kanya

Gl 757

Government; the handling of the case by one of ite
officers, und the question whether any moral obliga-
tion should be accepted by that Government to make
good losses sustained by & peneficiary in the Twrust

administered by that officer.

=
Subject to any inetructions I might feceive
fram the Lord Chancellor, I 4o not think 1t is for ue
to express an opinion upon the wisdam of the policy of
the Kenys Government or upon tne conduet  ane of ita
officens.
M Tt (2] yipt  wewuld officiall tell
JOu our practice, which 1g Lo «ppl He Teiosury
for coneant for leave to mske an gratia paywent
Je J. Paskin, Bsy.. M.Ce, .

Colonisl Offise,
Dewning StPeet, S.W.l.

P
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without, of ®ourse, admitting any legual liacility in

cases where we think 1t would be right to do so. Th‘ege

cases are rare and are naturally infinitely vsrious. A8
an example, I may say that recernitly we had an saction
rought againet us charging ue w.tl}‘neg!igence. It was
@ case in which one of two inrocent parties had to

suffer for the fraud of a third. The cuse went to trisl
and the Judge suggested in the course of the proceedings
that it was eminently a case for caompromise. The
Solicitor-General, who appeared f‘<')x‘ us, thought we
should be well advised to make an ex gratia payment
without admission of liability on the withdrawal of all
charges. I applied for and obtained Treasury authority
and the payment was ma e an these te . UL (O-u i""i/
Cpdor sccafb a clanie bua 3 ﬂ

If my personal opinlon on the firat two points
is of any velue, it would be ae follows, but 1 write
without any knowledge of trust law in Kenya ant‘ I do
not know whether the investment authorised by 11 (b)
st the Rulee of the Public Trustee Ordinance 1s &n
inveatment which would be apen to tne private trustee
‘1. Kenys under the law of that c‘ount.ry, apaﬂ. fPom any

special clause in the trust deed.




"(’ * s
I should myself deprecate vel‘!— #trohgly
1egiulatim whiuh gaVe me powers of t#tment"which

wnre not open to private trustees un'i the law, and' if]

steh poders were thrust upon me I should scrutinize A
G‘it,: the utmost possible caution any proposed 1.nvt=.rt-l R
ment under swehpoéwsrs. How far 11 (b) of the Pavilic
Trustee Ordinance was dictated by Government policy in
Kenya, T do not know, but I feel sure that in Eh&s

country no legislution devised to enable this Office’

to further Government policx would have any chance of

euccess. The porition may ‘Dﬂ aifferent in & place 1ike
ranysa, but here it ie of the highest importance not
only that my investment policy ehould be entirely free
from eny suggestion of Government eentPol, but that
settlors and beneficiaries should know that it ie so
free.

All the sbove is, of course, on the assump-
tion that an investment under 11 (b) would not be open
Eo a private trustee and that its intention 'll t.o
help the poeition of the ugricult.nrll cm\mity in the
Colony, an assumption which I should hope is entirely
uifbunded.

As regards the conduct of file Public Trustee




4e
in Kenya, what viaw the Court would *.ke as to the
( meaning of the words "after due inquiry", I carnot, of
iourse, say, but it would seem that eu ' inquiry should

not at any rate be less stringent then the inquiry e

.

- trustee is bound to make before he Xnvr-s'_{ﬂene;' upon
mortgage under English law, r“'or it would hardly escape
notice that 11 (a) authorizes investment by the Public
Trustee in Kenya of any investment authorized by_ law
for the time being in England us a Trust investment.
Section 87 (1) of the Trustee Act 1926 requires p
valuation not only by a person reasonably believed to
be an eble practical surveyor or valuer, but that such
person should be employed independently of any owner of
| the property and the loan made under his advice. Under

that Bection We, and I imagine any other trustee in thie

country, would refuse to consider a:: pr mnsl‘?:ﬂh{e;cr‘pt

on the advice of a esurveyor or veluer instructsd and
. employed by ourselves,

As regerdes mortgages of s,ci7 iR prorerty

¥ Mar ;!? ~uch

fepandt upch

generally, I mey eay that we are cons
investments, tut their wisdom ~f ¢

the nature o” the Trust und ‘lig na®ire o° the pro arty
€ prop J




e ———————

A,l_norWO on land is not al sultacie irvestment in
céaéé wh.ére there 38 reason to'suppose~ thet a distribu-
tion of capital would be necessary, or that it maf be
necessary 10 raise money within a linited time. Ais
regerds the property, while, of courss, it is true

that if the investment is lawful at the time it ie mude
it does not become unlawful by reason of u fuall in

the value of the property, but it is also, 46f course,
incumbert upon the Trustee making the investment to
keep an eye on the" mortgage and call it in if he has
reason to believe that the Vpr‘_opert.,' would be wnsdf€ici-
m upon sale to realizs the an;ount, which wes moptigaged
This involves the appointment.of ‘agents to inspect.the .
property from time to time and it would not be
difficult to imagine cmses where the g2location of

the property and ite nature might meke the investment
unsuitable.

I don't think there ie anytu"& can
usefully add at thie stage, but if yow thipk I could
be of any further help please dion't hesitsl e wiite
to me again.

I siould, howaver, @ 1t 1n May and at the

beginning of September of thig#year ‘lesere. Wottons




Young wrote to me about thie cuse, but 1 merely
acknowledged their letters and thanit=d them for the

information therein.

Yours sincerely,

g e
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. admrinistration
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et

You were )0 )
t t J might scond ) u the nclascd
co oY nce ieh we have T th
a i of solicito in rer to the

of a certain gestate by

the Public Trustee in iLenya. 1f you

f£ind. that the matter is not within your

r - ¢ ..

province, perhaps you would be so gocd

as to pass this letter on to the

appropriate meraon in your

uiLas nmue
P e ol

contend: -

(a) thut the Ful

en zut!

ought never to have !

L ——————




rale 11 (b) to invest Trust funds in mortgages, o

fearm lande in Kenyaj e G

(p) that reover, in making these particilaf
e . .

investments “he Publie rrustee did not exercise

and that generally the

reasonable prudence;
180N48 *ﬂly, US.of §

these investr ents were P of State.

» N
~droumstances 1in which

DRAFT.

—_—

ade show that the Public

imperfectly aogquainted Witl

his business should be conducted;

and (e) that the Government of renya is

W

econseguently under & moral obligation tvo

sases which Miss Bright williams has

good the 1
4

sustaine
e (30259/2/26)
*his i
.
4 e SR € 1dheR rec 7 "Om e
FURTHER ACTION.
overnor ce 1 1 ce een full
embodied in the .el' the h o ctober
and the 4th of November ym the Colonial Office
the 3olicitors. ..
< e

ervation by

6. The only relevunt

the Governor which was not so included

was to the effect Lr‘.ﬁ‘ ,'~ 1dmis T

6f moral liability to make )od ¢
losses suffered by Viss Bright Williams
would create a precedent which would”

make it difficult to resist other

arise.

similar claims, should the;

e have no information in the Colonial
Office as to the total amount of the
liabilities in which the Gov ment
Kenya might thereby be involved, though
we have before ws one other cédse [whieh
a8 however n t reseched the stage

of a.qlaeim for campehauv.on. in v

the amount involv

12 of the Colomial OfflL tre
16th of-Qetober tLhat the 1 stee

of Kenya now agrees, in Lhe i1




expe-ience, that the 1@Vnstr»nt of Trust
montes in agricultural land in Kenya 18
undesirable, that he has not i; TAGt invested
onies in such lands since {(fe
that it is now proposed 1o amend the relevant
ale” * One thing which we snhall have to \
econsider in the colonial Office is whether the

attention of all solonial Governments should

be drawn to the anfortunate results of permitting

sueh investments in Kenya, and whether they 3

&hould each be asked 1o consider, in the light

of their partioular local eirecumstances, whetiter

. the {nvestments.'of Trust monies in“Mmortgages on

¥
{ agricultural lands, or on other formg of immovable

W

praperty within the Colony, should continue tO

be permitted,

8. It will probably be foumd neces

the varijya tgenes wWhich arise 1o DE igseusesed

by.. the various people in the Colonial Office who

are concerned in these matters, and it would be

most helpful 1f we could have the assistance at

any

“ _aSir C. Parkinson.
Sir G. Tomlinson.
Sir C. Botomley

Sir J. Shuckburgh.
Permt. US. of S.
Y Parly. US.0of §

-~
Secretary of Slate

DRAFT.

——

any such' discuseion, of ‘aer
your office. In 4nf case hovcver
we should be grateful for a

preliminary indication of the vlews

of your Office on the iscues raise

“in the Kenya case which is deal with

in the enclosed correspondence. 1f

the Public Trustee would prefer his

advice to be eodght in an offiecial

letter, we will-of course do 80.

»

Yours sincerely,
L

N




Investment
of monies.

Authorised

investments.

EARXA
swiee.
x x  § x x x
10. The rublie Trustee WAy invest or retain

invested -on., velonging to -Q trust snd coming to his
hands in ay investaent authorised by the trust instrusent
or (save as otherviee provided by that inetrument)
authorised W 7ule 11 hereof for'the investaent of trust
funds, and may (-w o 09! prouud) retain any uvcu-.t.
existing at the uto of the commencement of the tmn
provided that he shall not trvest in or hold any inyesteen
in m-—-ruuw-mruxmmu.um
nolder therecf, unless he is satisfied mﬁ- is Padly
indemniried or seoured against lops. =
13, nmxuxmcw\nmnimu
ifivest trust monies in his hands in any of the following
securities, vis. i~
(a) Any Anvestment suthorised by lav for the time
veing in Sngland se & trust investaent; ’
() ay (avestmsst in the purchese of or & riret
Rartgage or aortgages or § Hr:t charge of charges
imaovadle rroperty vithin the Sol ony
up one helf of the value tmm.'(n sotinated
afver due enquiry, and whieh moptgage, mortgages,
charge or sharges shall be registered with the
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(o)
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(1) A Ju

_ (D)

v (&) that aircuns tances

authority oulint never:

on the Public istee to imveat Trist funcs
in mortgages Or 1ocal faiis.
(p) that (quite 8p rt this) the Public
- i
rprustee did not in fact exel 3¢
Jud ent in making thege (art 1l ve r.LBs
: /

S
such that

y £

arred

mrey go i rtd and say that, from th=ir Y Jews
3 )
. g
as iisclb8ed, meither the public Tmistee A
| \ £/
1 e sovernol ‘e gull iL:fLenP.‘.;; oy {%-"true
8 U p y
t i Ted OF public Trusteeg ghould act).

paragraph « fi
goou the 0s A ¢
tnreat

coupled with

matter ventil

be /d(";'.n; (and 1in

+

to taxe sters to nave

ated in Parliament it the Kaag o

;*;;uaded to devise some

’ severnment is nc t
means of meeting what ",1;:';/ consiuer to be thneir
client's just cluims.
. Ag regaras (1), \
- cut A uM@nswera . L
e i .
tY e . 3 1 ‘; 2
) & ETR ‘q.." =
g t there :8
ir thei inutes ol ) ( s
EP ttunley



.‘ o % L % ’,"J
{ v S L21°) the,time to ¢ausé 1L to
"y ] conciuplnt T te 3
t thgt 1t “}‘l‘(‘; ér for the Public
exj! sed t enr
. . tec to invest trust funds in mortgages .on Y "
- ' e/ 5 ¢ BeCeejted tl \n be T | T
1.cal furme and (l; thut in mering thege S - ! 7
%3 . conclugion as 1 the mceral il W tie st
{ r the Pu ¢ Trus acted % ] .
particular indegPmente tne Public Trustee \ " of Kenya; ‘and if this wau un is t ¢

in good traith ahd with reas nable -prudgnce. . \ : T
p&00¢ 43 £ thy reage ! L Pfhit the seeretany/g@ State would be jusfiried in
4 L .

3 < ith the ” It
<& 1 am incli) L agree w L % urging - thé-Governgent of Xgn.yu to find glue means of

~ .
- Solicitors thut thes rguments are not valid, - : - A2
. - 1king good these losases. ¢
£
if it is admitted they are based om @~~~ : K
Lot ; d But it secns to me to be difficult to go
'
insue te uprruciuti ‘he princirle hich
4 # ' \ = * juite so far in ignersnce of whut nvolv ir
PARRS N A cases, and T suggest that the Joverr should
7
H oints t ot t to
be reyuested to furrish full part rulars of the
dmit mora 1 1v tle case Ol > . R
! e wmourts involved in all such cases. T must confess
Miss Bripght w ilun 1/, open the door to many
however that I hrave not been able to form any of inion
ther similu e have no informadion . &
on the question as to what would be the jproper action
1.t that would be involved, v )
to take in this particular case if it should turn out
38269/2/36 ). though we hLuv tic 3 rne other case )
/2/%6) © that the total consequential morsl liubilities ir
here the amount invol ; ,6566.
other cases are very large.
rt of the
8 reg s poirts of aetuil irn the | tter
. . . ¢ -
3 1nt Lhe
Y 1 1

;91-u:4'ul‘h <. Tn adding te No. L4 Iraph

' the erna mbout tone confidential charucter of some of
= tuke
+ the infor tior ven t the goli t v it I
ylitica want the
» in mind wus
* secretar; . (-3
(a) thut, 1in the ! ) / Ly
3 rHe ¢ Wi 5
' M Purdoe 13 sde 1 t
Fublic Truste T a3
] T-W s
jecret e S e C I t ts
" I'e 4 .
di 3Ure; na
4.to think that
(b), thut T hud a sinilar coubt us t
- ! e r the Secretary of 3tute daocleamas & ba
» sbout thejprivate affuirs or lMr. ouglus w0 r
If we &= bo-3s : t ¢ el A ). between the L
oo et gl nanlrt generslly
bk jolicitors.® we
I The questior t r the 3oli1 5 te
s {iciont material, in the-
: uuthorised to m li¢c use this tior
way ot frgunante put forward by both
. | seems to be a 1ttesrr for the gu visers
e ¢ the Secreinry of jtate to come to a !




paragraph 27. It is I thmhgclur that tne
new maximum auvunce of £3,600 authorised by
Jectiun 4 of Uraimsree X1V/1907 is tre wucwt @

thut can be advurced Lo uny ore vorrower.

As regurds jrocedure I am inclined
to wgree with Mr. srossmith that the igguds mre

N = -
s8¢ ¢ mplicated ard 1 portant that it would be

Lest to discuss with Mr. Duncan (and ¢

3ir 5. Bushe) when they have had an owo‘vw
for considering this letter. i :




WOTTON & YOUNG. V' C A,, / ,
SOLICITORS @' ) 4 it iertlest
cowaso woTTON

o T / RECEIVED 1 //////(/.;5/////‘ )

TLEONE RANBOATE 370
gNOV 1936 \ 14th Nevember, L!’“
BW/m pray ) L
m—— g W $
’

Sir,

.

re llu B. uls t-Williams |
Ref. Ne. 3 u/l/u

1. We have t