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C.1. le GOV.KENYA oo viarevoveeee66T0nnneccccencscasslB,1B0B6,
i Trs.cony of Judge's Revort,sopy of Judgment in Supreme
CRININAL. Court Criminal Case No.96 of 1¥36,Rex ve. Musa Haji S/0
Masanja and copy of Judgment of Court of Appeal and
states that the sentence of death was subsequently
commuted to ane of hard labour for life.
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Tree.copy of the trémsoript of shorthand notes taken at
trial of Agutu s/o0 Andata in Supreme Court Criminal
Case No0.158 of 1936,when the accused was sentenced to
20 lashes and 8 years imvrisonment with hard labour.
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5. A/GOV KEWYAcooowssoscs-000100000gesecst ey - e1Be3.3%.
Trs.®etails of Criminal Case No.ll of 1937 where
¥ohindar Singh 8/0 Karam Singh was sentenced ‘to
2 years and six months with hard labour.
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Tre.details of Crimins} Case ¥0.10 of 1937 where
J.PiEnglebrecht and Kimutai arap Kibore were
sentenced as indicate for assault onm Kibrop arap fagels .
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“Tre.details of Criminal C.-e No.76 o2 1958 ia

which R.P.C.Purchas was found not guilty of the
manelaughter of Yara,wife of Mauti.
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Trs.details of Criminal Case No.81 of 1937 in whikh
death dentence pessed on Chepto arap Huté was
eomnuted to hard labour for 12 years. o
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Trs.deta 1s of Criminal Cnse No.67 ®f 1937 in which
deaih -sentence paesdd on Muthai s/o Ngafm wes ="
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Tre.detaile of Criminal Case No.48 of 1937 in whidgh
death segtence passed on Gichuhi e/o Gachingu was
commuted to hard lato.r for 12 vears.
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GOVERNMENT HOU;/

NAIROBI, |
KENYA N,

2§ June, 1957.

Sir,
:

In sccordence with the in-

structions conteined in Mr. Thomes despatch

neve the

2-tg 2, No.762 of the 18th July, 1924, I

honour to transmit two copies of the trans-

seript of tue suorthand notes taken at the

trial of Hobert Peter Chapman furchas, who wes -

charged before the Supreme Court of henya in

riminel Case No.78 of 1937, with the offence

f iara, wife of Lautl, con-

of manslaughter of U
trary to Section 185 of tue renal Code.

The accused was found not cuilty

end was dicharged.

I nave the nonour to be,
oir,

Your most obedient, humble servant,

szzu‘f'

AIR I
3 OVERNCOR

™35 IGEP oNoU
", CRUSEY GO %y PoCo, laPog

SECR™ u\ 01{M ‘mf TLE COLONITS,
ﬁ%: S.W.1.
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“S3N HIS MAJESTY'S SUPREME COURT OF KENYA
SESSIONS HOLDEN AT KXSUMU

. 4 June, 1997.
BEFORDB
HIS HONOUR MR. JUSTICE WEEB K.C.
(AND A JURY)
CRIMINAL CASE NO. 78 OF 1887
R ) X
versus
RO 'ER 3
Transcript of Shorthand Notes taken by J,S. loton
Official Writer to H.M.Supreme Court o nyu

MR. A, PHILLIPS, CROWN COUNSEL, appgarod for the Prosecution
MR. C.K. ARCHER appeared for m%m
- f;

v
—_—
PLEA
THE DISTRICT REGISTRAR: Robert Peser Chapman Purchas, gou '
are Sharged with the offence of Miualaughter “ventrary to
Section 185 of the Pamal Code in that you, em or.ahout the
19th day of March, 1987, in tlelynuPrauloo ‘smlavfully
killed Mara wife of Mautl. Do you plead Guilty or Not Guilt;
ACCUSED:  Not Guilty.
The falleving Juress ware dremwn:
B, w
William &n B B
JJ. Kelde e
‘AD.Usher Jones ’
A, MacGregor. .
G AW.‘ tosshallenge but made o Ojeotion,
Mmmumuh MACGREGOR 0 de
" (S th;ah-n.

2



IN HIS MAJESTY'S SUPREME COURT OF KENYA
SESSIONS HOLDEN AT KISUMU

2nd June, 1987.
BEFORE
HIS HONOUR MR. JUSTICE WEBB K.C.
(AND A JURY)

CRIMINAL CASE NO. 78 OF 1987
R E X
versus

ROBERT PETER CHAPMAN PURCHAS

Iranscript of Shorthand Notes taken by J.S. Templeton,
Ufficial Shorthand Writer to H.M.Supreme Court o Kcnya

MR, A. PHILLIPS, CROWN COUNSEL, appeared for the Prosecution.
MR. C.K, ARCHER appeared for the Defence.

PLEA
THE DISTRICT REGISTRAR: Robert-Peter Chapman Purchas, you
are .h.rgd vith the offence of Memsliughter cantrary to
Section 185 of $he Penal Code in that you, on or about the
19th day of Maroh; 1987, in the Nyansa Province, wnlawfully
killed Mara wife of Mauti. Do you Plead Guilty or Not Guidty*
ACCUSED:  Not Guidey.
The following Jurors wame dyewn:
M.E. Gsnnon
William Adams - ot 8
J.J. Kells 4
A.D. Usher Jones
A, MaoGregor.
Acoused was wamed to ohalln’m M objection.
The Jury were sworn and uypd;hd A. MACGRBGOR to be
their Foreman.

—_—
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iz DISTRICT REGISTRAR: Gentlemen of the Jury, the Accused
Robert Peter Chapmen Purchas is charged with Manslaughter.
To that he has plu.dod Not Guilty and 1t is your duty to
uy, having burd. the evidence, whether he be Guilty or Net
Guilty.

MR, PHTILIPS ADDRESSES ON BEHALF OF THE CROWN:

¥ay it please Your Lordship, Gentlemen of the Jury, this

cese arises out of an accident which took place an the 19th
of March last when a Kisii woman named Mara wife of Meutl
was knocked down by & lorry driven by the accused Mr. Purchas
and received injuries from which she died. The accident
took place on the Sondu-Ngoina Roed at a point where it
pasaes through a camp named iHagwagwa. On the day in
question a large number of natives, apparently several
hundred, had collected at that camp and they were being
arranged and drawn up in lines prior to appearing before lr.
Lambert the District Officer in connection with taxation.
Mr. Lambert himself was sitting in a hut or banda about
thiMy or forty yards from the scene of the accident. iie
did #6t actually witness the nocident himself but he heard
the sound and walked out immediately to imvestigate. You
will hear the evidence of several persans who sawv the
accident happen, in particular one i‘urungi who was Mr.
Lambert's interpreter, and another man attached to .Mr.
Lambert's staff, a hut-counter nnng Charles. ~Both of
these men were stuuu.nghin a position where they could see
the accident happen. There was also an old man named
Makore who will tell you that he was close bDeside the
deceased when she was struck by the lorry and appareatly he
himself only narrowly escaped being struck. kr. Lambert
will give evidence as to observations and measurements he [
made immediately after the accident. A\ 1

’l) .‘ X
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o The facts which I shall endeavour to prove are briefly
Ay follows: The lorry came alang the rosd from the Sandu
umuguu.tmtnrutmob-muum..l—
Mmugoodwuuvuutmmnmmﬂ _
there vere very many more close beside the road. Most of the |
natives on the roed hastily jumped to the side as the lorry
:ppronh-d and incidentally the accused seems to have sounded
mhonladlyndmunv-buhm“b-ht
mmunu@mmtumm&m
vas stending, m—-mammm-munip
u.mnnw.mun—ﬂumMU!
numn-m_tohnmiodthw&b“
until it was almost on top of her,  You are m “MJ
rithmv”ofpodutnm very cc-ﬂ-(nhmhﬂlf
ooﬁtry'hottr some reason or other, not noo‘q\nru: ml.
u-toboquuobuumtomlo-dotnntorbtnmm
it 1s bdlown almost in their ears. That seesis to be vhat
hnpmdumau'n. This voman's compénions seem to have
Jumped clear and got out of the way but she was too late and
vas struck by the lorry and kmocked dowm. She was then
dragged along under the lorry for a distance of about 30 paces
vhen she fell clear. mlorn-tntorcmt‘nm&1
then reversed a short distance befors finally ocoming to reet:
The offence with which the accused is charged is
manslaughter and in order to establish that offence the
Prosecution will have to convince you that the acoused was
guilty of Crisiasl negligence. VWhen His Lordship comes to
sum up he will direct you as to what exactly constitutes |
orininal negligemoe but T would 1ike to address s fev remarks
on that point to you at this stage subject, of course, to what
His Lordship will tell you later. Crisinal negligence means
something more than mere imadvertemce. MNere imadvertence
night be sufficient nml@chqdﬂlﬂq\
c—gumnu\»i 10 sonvict Mx of ‘Whe



-4 -

criminal offence of Manslaughter. In order to create
criminal responsidility it is necessary to prove a very high
degree of nqlu-o.' In s case in '”’\'M‘”i ﬁ:‘
svidence shows that the acoused drows his lorry in a grossly
negligent manner, indeed in a reckless manner, and in
considering that question I would ask you to take into accomt
the circumstances of the case, parthcularly the mmmber of
people who were on the road or méar the road at the time of
the accident, ;&h'mt connection I mld quote the words
of Archbold who is the standard autherity on Criminal law
at page 899 of the 1934 Edition. He says:- '
“The degree of care to be used in driving depend® on
"the number of persons or vehicles in the street.”
and as authority for that proposition he refers te the case-
of Rex v Murray 5 Cox 509. Now in this case the evidemoce
is to the effect that there was a considerable number of
pwople actually on the road and a crowd of some hundreds
in the immediate neighbourhood of the road and it is alleged
that what the accused did was to drive his lorry along that
road relying on people getting out of his way and in the
expectation of their doing so going at such a speed that if
anyone did not get out of his way he could not avoid hitting
that person. In other words he took the risk of hitting
anyone vho failed to get out of his way sufficiently quickly.
0f course I do not say that he consciously and deliberately
considered the question as we are oonsidering it now and
* deofded to tlke that risk but what I do say is that his
conduct amownts to that. i
Ituunpu-toyn. Gentlemen, no dowbt to ask what
evidence is there of tlunpodnt‘xﬁ this lerry was
tnnlnundxv-uwumn-nquh frankly that
Iuntnhumnmcuymtmmw“tu y
lorry. If is very difficult for an wmskilled observer to
give an accurate estimate of the speed at which a vehicle ¥
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is travelling but I think nevertheless t.hat the evidemos will
show that the acoused was driving at a lpood which was

darigerous in the circumstances on such a crowded ron#vcn 7

though in ordinary circumstances it would not have been

‘comidorod an excessive speed. In the special circumstances

in this case it was the duty of the accused to drive slowly,
very slowly, through that cemp and to give the people who were
on the road ample opportunity of getting out of his way. By
failing to do so and by continuing at an ordinary speed he
commi tted what I submit was an act of criminal negligence.

The fact that after hitting the woman he also went on for over
100 paces for about 50 yards of wvhich the woman was dragged
underneath the lorry is some indication of the speed at which
the lorry was travelling even though the brakes had not bem
applied all that time, If the accused had been going r 7
reasomsbly slovly it is difficult to m Mﬂv‘n
have pulled up before that. = t

It may perhaps be

that the adomsed hadl no chanoe of:ay®:
own negligence was a contributory cause of
that defence is put forward it will be for you £ ‘
hearing the evidence which story you believe. The Oxvn case
is that the deceased had been standing on the roadway for some -
time before the lorzy, approached and that the lorry ran her
dow before she had a-chamos of get¥ing out of the way, and it
is possible that she might have, to use a colloquial term,
dithered in the middle of the road whem she found the lorry
just on the point of runming her down, and in fact in her fear
she might have started to run in one direction or the other

and possibly she ran in the wrong direction. Panmic-stricken °
people quite often do that sort of thing, but m;-uum
exonerate mmunm 0 blame for first putting thu
wummu-ammmatmmur
to run for her life.

¥
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That, Gentlemen, is a brief outline of the case and I
will now proceed to call the first witness before you.

THE CASE FOR THE PROSECUTION
ROGER TUKE LANHERT sworn:
EXAMINED BY MR, PHILLIPS:
What is your full name, Mr. Lambert? -- A. Roger Tuke
Lambert.
And are you a District Officer stationed at Kisii in
the South Kavirondo District? -- A. Yes.
Where were you on the 19th March last? — A. I was at
Magwagwa Camp in the North Mugirango Location, South
Kavirondo District.
Q. 4., What time did you arrive there that day? -- A. About
midday.
Q. b. Were there many people at the camp? — A. Yes, the
- camp was full of natives, candidates for taxation
exemption, I should say about four or five hundred.
Q. 6. Would you give a brief description of this camp? --
A. The camp is right on the main Ngoina-Sondu Road.
Q. 7. Is this a sort of small District Road? -- A. It is the
main Sotik-Kisumu Roaed when passible and for a time
it has been used as the main road from Kisii to Kisum
Q. 8. Can you give any idea of the volume of traffic which
passes along that road? -—- A, It is rather difficult -
to say but that particular day I saw four or five
lorries and two cars between midday and the evening.
Q. 8. Is this camp om an open piece of ground? — A. Yes it
quite open. There is a bemnd in the road which
obstructed the view of the camp to a certain extemt' (
{ “from ths Bendu side, the side from which the lovxy
driven by Mr. Purchas came. mqmuu {
camp but they don‘\ ebstruct the view. There is &
certain amount of lomg grass Mlﬂ'&"‘ ald.”




Q.10.

Q.11.

Q.12.

Q.18.

(14

Q.18.

Q.16.

o -—

N

R

Q.17.

Would it be correct to describe it as a fairly opem
clearing through the middle of which the road runs?-—
A. Yes I think it weuld. The road is a littbe bit
sunk actually in the camp itself. The camp is in a
hollov. PFacing Ngoina from Sondu there is a drop
from the bank on the righthﬂudcottbnlld
I think the grass comes flush with the road en the
left hand side. Just a slight ocut out of sbout 1B
inches.

What were these natives doing? What was their positiom'
A. 1 was not an actual wi tness of wvhat they were
doing at the time.

You said there were some hundreds of natives in the
camp at the time? — A. Yes when I arrived at the
camp I instructed the Chief to arrange the
candidates"mlango by mlango" in lines radiating
from one of the trees to the left of the road
facing Ngoina.

About how far from the road is that tree? — A. Twenty
or thirty yards.

What did you do while they were being arranged? —

A. I had crossed the road, gone up a short path
50 yards from the road and I was sitting in my
banda waiting for the candidates to be ready. )

Was there any noise going on in the camp while this .
was being done or was it quiet? — A. There was
considerable nqise; chattering and conversation;
natives talking and shouting.

While you were im yomr banda did you hear anything

umuswml? — A¢ Shﬂalmmmwu'

“dnltmmm%wtqgl 3

heaxd a louwd Dang. i) }

What sort of impression did nmuaﬂ!lﬂu i
form @ny opinign at the time as to what might Tave I
caused the bang? — A. It seemed to me as if a box




,Q' 1’0

Q.28.

Q.24

Q.38.

-

- B8 =

ugm have fallen from the lorry; that sort of noise.
lnthnmothornoiu?-ﬁ.. Yes there was a lot
of shouting 'Moh]mog to be directed at the lorry.
I realised that the orowd weré trying to stop the
lorr] and T heard a Police whistle blom.
What d1d you do then? — A, ,@tq and 1lert ?f

banda and was met outgtde h & native and an askari.
I asked them what had W

And 4id you get certain information? — A. Ves.

knd then what did you do? —- A. I ren down to the road.

And vhat 414 you see? — A. T saw a native woman lying
huddled up near the end of the path from the banda
slightly to the right as I came down. She was lying
pretty well in the centre of the road covered with’
dust and Weeding; there was blood an the road; she
was unconscious,

Did you examine her? —- A. I examined her roughly. I
did not carry ocut a detailed examination.

And then what happened to her? -- A. We picked her up
and carried her across the road to one of the huts
and poured water over her and loosened the clothing
round her neck.

What did you do then? -- A. I then retumed to the
road. I had previously seen the accused., He came up
to me almost at the same time as I reached \ho'b?&i
and his lorry was drawn up quite close to the body .
He had acoompanied me with the body to the hut and
we walked back together to the road. The lorry was
drawn up on the Ngoina side; it came from the Sondu
direction. Acoused pointed out that the position of
the lerry was not vhere it had been after the
ageident, Betveen the tige he brought the lorry ®
.oﬁ-mmnaqu& ‘= the rosd he hed
backed the lorry to the vicinity of the body. ~

. & ~




.
Q.28..
Q..

(.38,

q.29.

Q. 80,

"‘”.

You say he told you that? — A. TYes.

Did he pd.nt out any, positions on the road? — 4. I
cannpt ‘say he poigtedit out. I went to investigate
the accident as far as I could rim what I could see.
of the eigns om the road. He pointed out where the
lorry trecks finished. I walked with him and he
showed me where he had stopped. I could see from
the tracks on the road where the lorry had actually
stopped and I paced the distance from where the
lorry was drawn up to where I had found the body, or
rather from where I had seen the body to where the
lorry had stopped. The distance was 70 yards.

Did the accused tell you anything about how the
accident happened? —— A. He said the woman had
crossed \ha ‘road in front of the lorry f‘ml’thg:,,
rigmrundu«Jnd that he hed no time to ¢8
anything.

From his right hul side u?gi‘:? down the road? ==
A. Yes. . -

L

o

Did the accused say anything else to you? — A. He
mentioned that he had sounded his horn on ap#oacmng
the camp and he said that he had seen the Chief
clearing a party of natives off the road at the top
end of the camp, the Sondu end, and from the fact
that.they had been cleared off the road he had
supposed that all the natives in the camp were aware
of his approach. I think he said that he did not
uﬁ“ q patives on the road in the cemtre of the
camp.

Bd'  We go any further, Mr. Lembert, udnnhur
malkotdxphntolputnuﬂnn-.ot
the accident? -- A. Yes, but not om the day. I
took seme notes on the day of‘»ﬁt distances. The -
sketeh plan I prepared on the day of the Coromer's

Yo ovrs o &
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Q.88. Is this the plan which you prepared and handed in at
the Preliminary Enquiry? — A. Yes.

(Sketch Plan put in as Exhibit 1)

Q.53. Is this plan true to scale? —- A, No it is not. The
width of the road is out of proportion to the width
of the lorry tracks as shown on the plan.

Q.34. Can you say what was the approximate width of the
road? — A. I think about 5 paces.

<55, Is the position where the body was found marked on
this plan? -- 4. Yes.

(.%6. Is that the spot marked "body"? — A. Yes.

..37. And is the place where you first saw the lorry marked?
A. Yes it is marked with a square.

Q.58. Did you see any marks on the road anywhere near the
body? — A. Yes I saw a distinct smear in the dust.

Q.50. What kind of a smear was it? ~ A. It finished at the

’ body and it was clearly caused by the body being
dreagged. It was clearly a drag mark in the dust,

Q.40. Could you see the lorry trucks at that peint? —

A. Yeos it was within the larry tn&c.‘

Q.41. And wam it parallel with them? — A. Yes.

Q.48, And 4id you 'mmsimhre the length of that markfe—— A. I
paced back 1o a point shown to me by ome of the
onlookers and I measured that distance. I camot
@actly say I measured the smear mark. The
distance from the body to ‘the alleged point of
impact, the place poimted dut by the imterpreter
Narungi and alleged by Bdu to be the point of
lupact. The distanse’ fivm 'that point to where I

found ﬁo*”ﬂ m“hd the smear mark was

?‘ pases. It commenced abowt
point of impaoct.

Qe45, And d1d you méssure the distance from the plase where -

you. found e body to the furthest point the lorwy,
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that was 70 paces. .

Q:44. Did you see anything else on the road anywhere near the!

’ scene of the ‘f,’ff‘?” — A. Near the alleged point
.d {xpact I sav small pleces of broken glass.

Aoccused was standing with me at the time and he
- looked about’ on the read mnd picked up a few pieces
of broken glass.

Q.45. Can you uf‘ox_nptly vhere these pieces of glass were in'
relation to-4he poiat you call the alleged point of
impact? -- A. Within a yard or tio. scattered t!t
the road. I cannot say exactly in which directiom.

(.46, Nearer to Ngoina or nearer to Sondu? — A. Nearer to
Ngoina. I think we found one or two slightly to
the right of the lorry tracks and others dotted
about the road.

W+47. Were they near the middle of the road or at the ‘v-
of the road? — A. Nearer to the left hand side of
the reed coming from Sondu.

Q.48. Can you describe the position of the lorry tracks in |
relation to the road on either side of the alleged
point of impact? Were they on the orown of the road
or lbaxir to one side or the other? — A, Nearer
to the left hand side of the road coming from Sondu.
Quite close to the fringe at the left hand side of
the read, and the loiry selmed to have gone across
the road more into the centre from the alleged
point of impact to where I found the body and
inclined to the right. )

Q.49. Was the body in the middle of the road or more to one |
side than the other? — A. The body was roughly in
the middle of the road; possiblya-1iitle bis mere 1
to the rl;ht then m left. My recollestion
that 1t was wity mearly in the middle of the

Q.50. Mth-lwattWtQuu‘agl

any bend? -- A. - Through the camp 1f the road is




Q. 44,

Q.45.

.46,

Qo"’.

.48,

Q.49.
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that was 70 paces.

Did you see anything oho on the road anywhere near th.'
soene of tht_“u‘o)t;‘t\‘l’:tv w- A. Near the alleged point
3‘ ispact I sav small pieces of broken glass.

Accused vas standing vith me at the time and he
- looked sbout on the road amd picked up a few pieces
of broken glass.

Can you lay"ug_otly where these pieces of glass were in
relation to{bo»kpoiat you call the alleged point of
impact? -- A. Within a yard or two, scattered about
the road. I cannot say exactly in which direction.

Nearer to Ngoina or nearer to Sondu? —— A. Nearer to
Ngoina. I think we found one or two slightly to
the right of the lorry tracks and others dotted
about the road.

Were they near the middle of the road or at the side
of the road? — A. Nearer to the left hand side of
the roed coming from Sondu.

Can you describe the position of the lorry tracks in
relation to the road on either side of the alleged
point of impact? Were they on the crown of the road
or ﬁaﬁr to one side or the other? — A. Nearer
to the left hand side of the road coming from Sondu.
Quite close to the fringe at the left hand side of ¢
the roed, and the loiry seemed to have gone ac;mu
the road more into the centre from the alleged
point of impact to where I found the body and
inclined to the right.

Was the body in the middle of the road or more to one !
side than the other? — A. The body was roughly in
the llﬁh of the road; possibly ‘a- 1istle bis more
to the right then e left. My recollection {)
mtnm,ﬁymuumumoofméa.

Does the road fun straight through the oru‘ﬁm-
any bend? —- A. ‘Through the camp f\gelf the road is

4




» straight.

Q.51. On appromching the camp from the Sondu direction is there
any bemd? — 4. Yes there is a distinct bend.

+52. A right hand or left hand bend? —- A« It is a double
bent, first right and then left.

Q.53. Can you say for what distance the road is straight for
anyone passing through the camp from the Sondu
direction up to the scene of the accident? -—A. About
250 yards.

¢.54. Did you make any measurements? -- A, I measured from
Marungi 's alleged point of impact to where I have
shom. That was 90 paces.

<56, Did you make any further méasurements? -- A, I didn't
measure the distance on the plan of approximately 70
yards., That was an estimate of the dis tance from the
road drag show on the plan to the point on the bend
where I should say the centre of the camp would come
into view, y

Q.56. You have r-ofermd to a point shown to you by Marungi as ;
the alleged point of impact. When did Marungi point
that out to you? — . Very shortly after the
accident; directly I began calling for eye-witnesses
and Just after I had taken the body into the hut.

«.57. VWas the accused present when he pointed it out? -A. Yes.

«.58. Did Marungl say mything to you about that point? -- ‘
A. He told me that he had been standing on the
footpath leading up to my banda and that he had seen
the accident.

W.59. Did Marungi at that time glve you any description of the }
accident? —— A, Yes, he said that the woman was
standing near the side of the road. He pointed out
the place and said that there were one or two other
natives there at the time of the accideat who-hed . ¢
managed to got out of the way in time. The womin had '
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TS vhenesnght 8 he road” vas the description he gave
Mrmwmwbﬂ
- oL Vo Toed, . ve ¥; &
mm‘-vmczmn You say he showed youapoint
M&gmuwmmmmm .
WNmﬂwanMlﬂw
Lrom theaide of the roady - 4. Abeut 1} paces.

HIS HONOUR: That 48.Lrom your left side going towards Ngoina ?-
A, Im.'hhhhmummumntbrb!-l
of somtrsdiction 10 what the scoused told me. The
mwdhﬂmmmmmnﬂ
ﬁ'ﬂhhﬂlmtothlmnttbomdotmp.\h
leading wp to my banda.

HIS HONOUR: I take it the accused said that in English? —
A, !-.htlﬁhklhm'pntdubﬁoboy
bumzm-borhhwm"lo-umunw
the other peint further om. He was quite emphatic
that she ¥as not going across the road. «ooused
said he thought she hed crossed the road at the foot
Of the path but when contredicted he didn't seem
vwmuthmtwmwbm
lmtbmbntlmmumwth

~ Poiat of impect pointed out by Marwmgi as being
quite correct, but he stuck to his ailpry th‘tlh
WS orossing the road,

L0, Il\bmuuotmpthuthobmdnamnnuly
42 show o this plam? — A, Yes, appreximpbeirs

Q.81. mmmmmummmtommt
thonthm-toﬁonu?-h There peened '
to b0 neve glass An, the viglaity of Marwngl ‘s

alleged. $ast Bian anyvhere else although
I think there wWere a fev pieees further aleng the

ZﬂSEﬂOﬁo.ﬂo‘mﬂ‘hwt"ﬁu.unﬂ
“m-\.mu“w&ht;ﬁtﬁ ;
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glass might have come from it? — A. Yes, the right
lamp was smashed and fhere was blood on it. There
vere still splinters in the lamp but a lot of glass
had fallen out.

Where was the beginning of what you describe as the
smear mark with reference to the point where the
path emerged on to the road? -- 4. Do you mean
facing Ngoina?

Suppose you are standing at the beginning of the smear
mark facing in the direction of Ngoina, is the path
in front of you or behind or immediately level®? —-
A. In front and to the right.

HIS HONOUR: In other words the smear mark began on the Sandu

Q.64.

"'“n
J.€8,
<. 67.

Q.68.
Q.89,

Qa70.

side of the path? — A, Yes.

Did anyone else on that occasion make any statemet to
you claiming to have witnessed the accidemt? —

A A hut counter named Charles and a Tribal
Policeman named Nyaika came forward as witnesses and
there was an 0ld man who claimed to have been
standing next to the deceased.

What was the old man's name? — A. I forget his name.

Do you know if he is a witness in this case? —- A. Yes.

Would you recognise him? -- .. I think 80, I am not
cul te. sure,

(W tness Makore s/0 inunda produced)

Is this the man? —- A. Yes.

Anyone else? — A. There were also the passengers on
the lorry, Accused's servant who I understand was
sitting beside him in the front seat and a Police
Askari who I understand was standing in the back of
the lorry. ! '

Can you remember nnythin;: ‘of what these witnesses told
you at the time? — A, I reseader that the stary
told by Charles corrobarated that of ‘Marungi and
that he said he was smzdu'(' close beside Marungi.

.




Q. 71.

L. 78,

<. 78.

74,
q.78.

Q. 76.

Q.77.

Q."t
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Nyaika the Askari told me he was standing on the
. other-eide of the road, that is, on the left hand

nm; facing Ngoina, and that he had blown his '
wvhistle. .

Di& any of these witnesses say anything about what
the woman was doing, in particular whether she was
standing or moving and whereabouts on the road she
was? — A, I do not remember Charles or Nyaika
saying anything about that but I think the old man
told me the woman was standing just behind him on
the road. He said he was standing elose to the
edge of the road and he said "I being a man got
off the road". 1 got the impression that they were
at the end of the line of exemption candidates
facing towards the clump of trees, Somewhere in
that clump was the central point from which the
lines were radiating and the tail of the line went

on to the road.
And the old man Makore said he had been standing close «
to the side of the road? — A. Yes.
Did he mean on the road near the side or off the road
near the side? -- A, On the road.
.nd he said that the womsn was behind him? -- A. Yes.
Did he point out the position where the womsn was? -~-A
Yes.,
Then would behind him be further on to the road? --
A. Yes,
About how far om the road? Can you give an estimate? -
A. I think I have already mentioned about 1} paces.'
Did Marungl point out the place where he said the
woman had been? — ., Yes, and it coineided with
vhat the old men sajd; exactly the same point.

HIS HONOUR: Did Marungi ever attempt to indicate to you the

exact point where th‘o woman was standing as distinet’
from the place where the lowyy hit hex? == A. I
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cannot swear to that.
HIS HONOUR: -t the place where the old man said the woman was
standing were the traéks of the car visible? -A. Yes.

HIS HONOUR: And if the old msn was correct in where he said
she was standing she would hawe been standing in
petween the trasks of the car? — A. I think she
would; yes certainly she would.

Q.79. Did you do anything to mark the point of impact alleged
by Marwmgl? — A. Yes I had a stake driven into the
bank.

NR. PHILLIPS: There is just one point My Lord about which I
would like to be quite clear. Has Your Lordship got
{t that the distance from the place where the body
was found to the end of the tracks was 70 paces?

{IIS HONOUR: #hat I have understood him to say 1s what is showmn
on his plan; that frem the place where the body was
found to the place where the tracks of the lorry
ended and it started to go backwards again was 70
paces, and that from the point of impact to where the
body was found was 85 paces.

4+80. From an examination of the tracks of the lorry wheels
did it appear to you or were you able to say whether
there had been any braking? -- A. 1 did look for !
brake marks. I went back with the accused and we
looked together far breke marks. | cannot remember
seeing anything definite in the dust; any definite
breke skid mark. There was & slight swerve in the
tracks just before the alleged point of impact; a
gwerve to the left on the Sondu side of the point of
impact.

HIS mlc That is to say that the lorry had apparently
swerved towards where the woman was standing? --

K. Itwas coming slong fairly well to the left of
the road and 4t seemed to have swerved very slightly
possibly a few inches. '
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HIS HONOUR: But thmt is a swerve to the right which you are
showing? -- A. Vell shall I say "kink" in the tracke
a slight kink to the Yeft; it just deviated a few
inches and came back agAin;

Q.81. About how far was that kink from the point described as
the alleged point of impact? -- A. I think it was
about two or three paces. I do not remember taking
a measurement of that. I was rather looking more for
brake marks.

Q.82. How far back did you follow the lorry tracks in the
direction of Sonduf -- A. At the time no very great
distance. Possibly 10 or 15 yards. I was more
concerned with the woman and what the best thing

would be to do for her.

(.83, Did the lorry tracks appear to you as far as you
observed them to be uniformly distinct over the whole
distance or were they more distinct in some places
than in others? -- A. Pretty uniformly distinct.

«.8¢. Did you test the lorry in any way? — A. Yes when I
had finished my investigations of distances and so on
I took the accused or went with him in the lorry and
asked him to test the brakes. The accused was driving
and T was sitting beside him; when we reached =
straight and fairly level piece of ground I asked him
to go at about 25 miles per hour and I think he was
actually travelling about 27 miles per hour when I
asked him to apply the brakes hard and he did so and
the lorry pulled up at once. I got out of the lorry
and paced the distance. I could see the brake skid
marks quite distinctly and I paced the distance and
made a note. The skid marks were 25 paces long.

HIS HONOUR: Do you mean that when he was going at 27 miles per
hour 85 paces was the shortest distance in which he
could pull up? -- A. Yes he put his foot down hard




Q.88.

(.88,

Q.87

q.88.

Q.91.

Q.92.

Q-“.

Q. 54,

q.95.

Q. 98.
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on the bruke. If he had applied the hand brake as
well he might have pulled up sooner.

After you had cmcluloq these invedigations in company
with the accused what did the accused .do? -- A. I
wrote him a letter to the Medical Officer at Kisii
and another letter to the Police and I asked him to
take these letters direct to Kisii.

Did he leave in his lorry with those letters? -- A. Yes
he left at once.

Did you remain there in the camp? -- A. Yes I was
working there.

Did the Doctor come later? -- A. Yes, Dr. Wright and
Assistant Inspector Grant arrived later about 5.830.
In the meantime the woman had died.

Can you say about how long after the accid?z she died?
A. I made a note of the actual time, 8.5 pvm.

Did the Doctor make a post-mortem examination when he
arrived?“s= A. Yes_ he went into the hut apnd
examined the body. He #dn't cut opem M.M ar -
anything like that.

That was Dr. Wright? -- A. Yes.

Do you know if Dr. Wright is here to-day? -- A. No, he
is sick.

CROSS-EXAMINED BY MR. ARCHER:

liost of the broken glass I think was found a yard or
two from the alleged peint of impact? -- A. Yes.

And that glass had fairly obviously come from the
right hand lamp of the lorry? -- A. Yes.

It therefore looked from that as though the woman was
on the right hand side of the lorry at the point of
impact? — A. Yes, I think so.

The point of impact was sdoarding to your plan slightly
to the left of the crowm of the roed? — A. Yes.

I think you said that this 614 man Makoye who claimed
to be standing in the vieinity of the deceased
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woman said she was standing about 14 paces from the
left hand side of the road when the lorry struck
her? -- A. Yes that is ;bout'tho distance he
indicated t.*o as far as I can remember. I did not
measure it.

Q.98. And on the assumption that the breadth of the lorry is
65 feet and that she was 13 paces from the side of
the road the left hand side of the lorry would have
been right on the edge of the road? -- A. Yes.

Q.99. And there were no signs or marks in the dust of the
road showing that the lorry had ever beem right in
to the left hand side of the road at any point? --
A. The lorry tracks were quite distinct.

Q.100, Yes it was practically in the middle of the road’ —
‘A T should way & 14ttls 0 ‘the left.

HIS HONOUR: . .m’wmu the 2 ’ln‘..‘

: 9 '*h;mountwuut—u n-nq-m

"l

omtdhutmnﬁouuh
or half wy between the middle and the
. left hand side a8 you go towards Ngoina,or right
« W#e are not conoerned with the width of the
road it the present moment. — 4. I cannot be very
definite about that because T have no measurements
htltdl-md(oorthomndtomelorq
tracks. 482 thet I can say is that I think it was
mere to the left than to the right. Exactly how
many inches it was from the edge of the road I
cannot remembder.
HIS HOWOUR: You say {hey were to the left hand wide of the .
‘ orew of th'rosd? . A, You but hov near T canmgh
. say. b/ ‘

p
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Q.108.

Q.108.

Q. 104.

Q. 106,

Q.108.

Q.107.

Q. 108,

antm Immmhnuuu
of the yoed? — A. xmwh-utmm
gy

r-u‘tmutut,dnnmmmn-u.
about things gemerally? — A. No, I think at the
time I rather took it for granted that the camp was
full of natives.

May I just repeat this, there were signs of a slight
swerve to the left a few yards before the point of
impact? - A. Yes I remember thit. I pointed it
out to the aocused.

WVhich would rather indicate that an attempt was being
made to avoid something on the road on the right
hand side of the car rather than the left hand side?
A. Yes I think towards the right of the oemtre
.point of the car. It is very difficult to say which
way a man is going to swerve whem he meets an object
in front of Ma. I think it is possible that if the |
sverve had been Wa¥y wuch grester the lorry would
have hit the bank. He might have hit a native
standing by the side of the road if he had gome
further.

Was the whole attitude of the accused helpful to you
vhile you were oonducting your investigations? —
A. Pergeotly.

He volunteered the statememt, didn't he, that he had
run some distanoce beyond where the body was and
reversed his oar back to it? — A. Yes.

And throughout he stuck to his story and never
deviated from it that the women hed either run or
walked into his lorry from the right hamd, his
Tight hand s1de of the rosd? — A. Yes. X

You Bave said T Giink that hs had two passemgers ia b
bis one was an Askari ind the othér wes Ms

L ? — A. Yes. ) 5

* g
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Q.109, Did they both at that time corroborete his mui
#8 to vhere the woman hid come from? -- A. I
rea@aer accused's boy doing so and I think the
Askari did se. ] am not quite certain about the
Askari but I think they both did so.

Q.110. Was the sccwsed obvieusly very much upset, white md
shaky? — A; Yos I can say that be was vexy white
and ocertainly very wpset. |

Q.111. And rather had the appearance of suffering from
A. Yhat do you mesn by shock? |

QdiS. I suppese really anydbody who has killed or knocked a |
person down can be presumed to be suffering fiem
shogk. What I meant was that he was white and
shaky and very much upset. — A. He was wvhite and
very upset. I don't think I can go much further
than that.

Q.-118. You are quite sure that you sav no signs of braking
before the point of impact? -- A. Yes.

Q.114. And later on vhen you made this test of brakes there
was no question at all as to when the brakes were
applied? — A, No question at all.

Q.118. Nov in the course of these investigations nn-‘.‘
You form any estimate of the speed at whialjghe
sosused's lorry ws probadly travelling) - A, Al
I ofh say is that 'tho natives said he was goui
fast, i

Q-116. And that with the mative 1s a relative tera? —i. TN

Q.117. 8o that really there was nothing in the ocourse of
investigations which assisted you in ooming to
oonclusion as to the speed of the lorry? — A. &
could oome to no definite conclusions at nllu“
the speed.

Q.m. mpuuumwm-m-nu
~-!Mh.,pmmubﬂm
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having strusk hér, 3 Whinkyou told the Cowrt that
hi#ted the hut gounter and Nyaika the Askart
“sadd MOtNifig defore yeu as to the old'veman's
piuition-prior to the lerry coming along” -- A. 1
doll’ { Temasbér daetly vhat they did say; Whey
cthe forward as witnesses and so far as I can
reaember théy cerroborated Marungi generally in
his statememt.

And I think in the course of your investigatiens one
of the witnssses said that the old womsn had been
d3thering on the rosd. I don't know what term
he used but I think you translated it as
"8 thering®® — A. Yes.

HIS HONOUR: Tn your statement to the Lagistrate you say " an

Q.180.
Q.181.
Q.123,
Q.128,

Q.1%4.

Q.‘f’.

Q. 186.

014 man said that the woman had been dithering on
the road®., Is that the same old man Makore? --
". Yes, From what I remember I think he said
he was standing there and sav the lorry coming
and decided to step off the road and that the
voman who wes standing just beside him seemed
unable te make up her mind what to do, and
therefore T used the word "dithering".
NO RE-ENAMYNATION BY MR. PHILLIPS.

MURUNGI SON OF MUSENDA affimmed:

RXAMINED BY MR. PHTLLIPS:

What is your tribe? —- A, Mtende.

And what is your dooupation? —- 4. Interpreter.

Where? <~ 4. At Kisil. ,

Yor the Disirict Comdssionert — d.* Ye#o'

o you raldilier 0 day vhen s accident Muppmed at

S dbgeaged Gha? — A You.

Do you ‘reuidudéy the @xte? — A. Tt was the 19k of
he ‘thd, * )

‘nd ‘Whiord 'vere YOU 4¢ that @me? —— A. I had gone
to the camp. '
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Q.127. What time did you reach the camp? -- A. About 11
o'clock. v .

Q.188. Was anyone else at the camp? -—- A. There were many
poor people at the camp.

Q.129. What were they there for? -- A. To be exempted from
tax.

Q.180. Who was going to exempt them? -- A. Mr. Lambert.

Q.151. Were you acting as interpreter to him at that time? --
A. Yes but I had not yet started any work.

Q.182. Did you see anything of this accident? — A. Yes.

Q.183. iWhere were you at the time the accident happened? —
A. I was walking along the footpath towards the
Bwana's banda. I was on the other side of the
road.

(.154. Do you mean the road was between you and the banda? --
A. Yes there is a big road from Sondu and snother
short road branching off. I was on that road
which goes from the big road to the banda.

(0.186, Were you walking towards the banda or away from it?--
A. I was walking towards the banda.

HIS HONOUR: So you had your back to the big road? — A. Yes.

«.186. At that time did anything siract your attemtion? —
A, I heard a horn of a motor car coming irom the
direction of Sondu.

(.187. ¥hat sort of a noise was the hormn making' — A. It
was sounding continuously.

.158. Did you see any vehicle? -- .. Yes I saw a motor oar

Q.139., How far away was it when you first saw it? — A. Abaat
80 orm90 paces away.

Q.140. In which direction was it going? -- A. .Towards Sotik

Q.141. You said there were some poor people there?.--A. Yes.

Q.142. How were they standing? —— A. They were arranged in
lines with thdx‘» badks towards the road and they
w—m temards Kericho.

(X

Y a'y £

A
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Q.143. Were any of them on the road itself or were all of
them off the road? — A. The last ones were
standing on the road.

«.144. Can you give any idea about how many natives there
were on the road altogether as the lorry was
approaching? -- A. Five or six.

w146, ere they all in one place or scattered about in
different places?’ -- A. [hose were on the road

but there were many others off the road.

(.146., ere those 5 or 6 people on the road in one place or
scattered about? -- A. They were all in one place.

«.147. And where was that place? -- A. m the road.

..148. How far from where you were? -- A. ..bout & paces away

<.149. vas the road through the camp clear except for these
5 or 6 people? -- A. Yes,

..150. . &d there been anyone else on the road before the
lorry came or had it been clear lor sone time
before the lorry came’ -- A. ''hepe were some
people some distance away from there, nearer the
place where the lorry had started to hoot and they
were being lined up by Chief Martinus.

<.1561. nd what happened to them” -- A. artinus started to
clear them off the road from Kericho side.

152, ‘my did he do that? -- A, Decause the lorry had’
hooted behind.

«.168. Did you see any other object or vehicle on the road
near the camp before the lorry came -- / 'here

were other people on the side o1 the roed.

Q.184. 1 am not talking about people. #as there anything at
all. Did you see a road drag anywhere near the
camp on that day? -- A. .hat was near where
Martinus was.

Q.156. To go back to this group of 5 or 6 people on the roed,

' how were they standing® — A. They were standing

in a group facing one another talking.




q.158.

<187,

H? 158.

.+ 159,

<+ 1680,

w161,

« 162,

<. 163,

.164.

€+ 165,

Q. 166.

Q. 167.

q.168.
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Do you know if they had yet been arranged in line or
not? — A. The fgont of that line had been
Armged but not the emd.

Do you mean that they were not actually standing in
line? -- A. Yes.

Did you notice anyone particularly who was in that
group? — A. I could not recognise because I had
not looked at them.

What happened as the lorry came along the road? —

A. They got startled and one looked in front and
one looked behind; by that time tie lorry had
already arrive® and struck.

Did you see what sort of person it was who was struck?
A. It was a woman; an old woman.

And did you see in which direction she was looking
when she was struck -- A, She looked behind to
where the lorry was coming from.

In which directiion had she been facing when shc ¥as
in this oerowd before the lorry arrived? -- A. 5he
was talking to the other women there.

an you remember whether she was facing or had her
back to you? -- A. She was half facing “ericho
and | was on her right.

1d you see what she did as the lorry approacrod’ -
A. She got startled amd looked in front and then
looked back and then she was struck and fell down. .

\t the moment when she was struck was she standing
still or was she moving’ -- A. She had just turmed
to look behind.

was she still in the same place where she had been

talking with the others or had she moved from that
place? — A, She was thers.

And 4id you see what part of the lorry lq'uol her? —-A
Her head struck the lamp of the lorry.

Which lamp? -- A. The right hand lamp.
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And what happened to her when she was struck? --A. A{ftor
she was strusck by the lorry she fell some pases in
Tront and then the lorry carried her away.

What part of the lorry carried her away? —— A. The
frent irem.

What happened to the other people who had been in the
group? -- A. They got off the road immediately
towards Kericho side.

And what happened to the lorry? — A. The lorry dragged
her, I could hear the noise, to the place where the
body was left. The lorry continued to go for about
70 paces. Mr. Lambert came. -

#hat happened to the lorry then? — A. The tribal
policeman was blowing his whistle whilst the lorry
was still going.

:nd what did the lorry do? -—- 4. The lorry stopped.

Did 1t remain thox:e‘r -— A. The lorry backed and stopped.

Did you see who was driving the lorry? —— A. It was the
accused.

Did you see anyone else in the lorry? -- A. There was a
Police iskari and the Bwana was sitting with one of
the Xipsigis in front.

I think you said Mr. Lambert came out’ -- A. He case an
we showed him from thq peint where-ghe was struck to
the place where the body was and he took no;nr-tt.

Did’mymo move the body before Mr. Lambert came ar was
it still in the same place: - £. No the body was
still there,

And I think you said you showed Mr. Lambert the place
vhere the woman had been struck? — A. Yes.

Was the point of impact in the middle of the road or
-snnnm\ow-mofthomq;m the other?-
A. In the osatre of the road. -

Can you give any idea of what speed the lorry was
travelling? — A. It was going fast. .
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And what happened to her when she was struck? --A. After
 she yas struek by the*lorry she fell some pases in
front and then the lorry carried her away.

What part of the lorry carried her away’ — A. The
frent irom.

mthmuthoeﬁnmlomhdbnmtho
group? -- A. They got off the road immediately
towards Kericho side.

And what happened to the lorry? — A. The lorry dragged
her, T could hear the noise, to the place where the
body was left. The lorry continued to go for about
70 paces. Mr. Lambert came. -

#hat happened to the lorry then? -- A. The tribal
policeman was blowing his whistle whilst the lorry
was still going.

:nd what did the lorry do? -- A. The lorry stopped.

Did it Temain thcée? — A. The lorry backed and stopped.

Did you see who was driving the lorry? -- A. It was the'
accused.

Did you see anyone else in the lorry? -- A. There was a
Police iskarli and the Bwana was sitting with one of
the Xipsigis in front.

I think you said Mr. Lambert came out? -- A. He case and
we ghowed him from the point where she was struck to
the place where the body was and he took measurements.

Did'mymo move the body before Mr. Lambert came or was -
it still in the same place' -- £. No the body was
still there.

And I think you said you showed Mr. Lambert the place
where the woman had been struck? — A. Yes.

Was the point of impact in the middle of the road or
was it nearer to one sids of the road than the othert-
A. In the osatre of the road. h

Can you give any idea of what speed the lorry was
trevelling? — A. It was going fast. -

5" 4 -



Q.185. Had you a clear view of this group of people or were
“ there any people between you and them? -- A. There
ns'no obstacle.
4+184, And to which side of the road did the other people in
the group jump in order to get out of the way? --
HIS HONOUR: He has told us the Kericho side.
MR. PHILLIPS: I am not quite sure which is the Kericho side.
- .185. Which is the Kericho side? —— A. I was on the Kisii
side. o
.+186. And is the Kericho side the other? -- A. Yes.
§.187. Did you hear the lorry harn sounded as the lerry

approached this — i+ No.

§.188. Where abouts was t'\:x'%ﬁ vhen it stopped

hom? — A. It stopped at the msmor”
&poor people.

§.188. Is that the group you referred to as being nuunod
by Chief Martinus? — A. Yes.

G190, And do you say that 1t was not sousded again aftcr :hatfl
A. It was not. i

Q.191. Was there anyone else anywhere near you? — A. I was
with Charles.

«+198. TIs that the hut counter? — A. Yes.

«.198. low far away were you from him? -- A. About § yards.

BY MR. ARCHER: 0 .

Q.194. T think they were mostly old natives who were attending
this camp? -- A. They were mostly old but there were
young people also. ' -

Q.185. And as this was right out im the Reserve I take it
most of them would be wnaccustomed to traffic?--A.Yes

Q.196. You say this is a mew camp? — A. Yes.

G.197. So there have not besm Mg conoentrations of natives at
that point before? — A. We.

Q.108, I think there were two groups on the road, eme wnder
Vartinus finer fairly close $o the comer and a
second growp? — A. o

B LIRS .. o - < o B e



Q.185. Had you a clear view of this group of people or were
there -any people botnax you and them? -- A. There
was no obstacle.

Q.184, And to which side of the road did the other people in
the group jump in order to get out of the way? --

HIS HONOUR: He has told us the Kericho side.

MR. PHILLIPS: I am not quite sure which is the Kericho side.

4+185. Which is the Kericho side? -—- A. I was on the Kisii
side. n

<+186. And is the Kericho side the other? -- A, Yes.

§.187. Did you hear the lorry horn sounded as the lorry

approached this -— .+ No.

Q.188. Where abouts was t'\% when it stopped sounding 4te i'!‘

hom? — A. It stopped at the first group of the tz'!
&poor people.

«.189. Is that the group you referred to as being mershalled
by Chief Martinus? — A. Yes. /-

Q.180. And do you say that it was not sounded sgain after that?’
A. Tt was not. !

Q.191. Was there anyone else anywhere near you? — A. I was
wvith Charles.

4.188. Is that the hut counter? — A. Yes.

(.198. low far away were you from him? -- A. About 8 yards.
CROS8-EXAMINED BY MR. ARCHER:

Qe184. T think they were mostly old natives who were attending
this camp? -- A. They were mostly old but there were
young people also. ‘

Q.185. And as this was right out in the Reserve I take it
most of them would be wnaccustomed to traffic?--A.Yes

Q.186, You say this is a mew camp? — A. Yes.
Q.197. 8o there have not hesa big uu-mumadnﬁv- at
that point before? — A. No.
Q.198. I think there were two groups on the road, ome wnder
' Martinus iiner fairly close $o the comer and a
lmm?—l. L.




. 206,

Q. 3086,

13 @807,

\dc”go

Q.210.

P

Qe211.

- 28 -

The second group was neardy opposite you” — A. Yes.

And as the lorry came round thé cormer it was fairly
close to the first group? -- A, Yes.

And it was then that it sounded its horn loudly and
continuously? -- A. Yes.

And Martinus lMinor the Chief of the District was in
charge of that gr up? -- A. Yes,

And he waved them off the road” -- A, Yes.

And at the same time as those people got off the road!
t e second group of natives more or less opposite
you likewise parted right and left to either side
of the road? — A.
side.

That was $he left side oif the road as the lorry was
travelling? — A.

Are you prepared to swear there were no natives
vhatsoever on your side of the road
where I was there was no ome.

were wum on your side of the road a little

* further wp the road, that is to say, on the Sondu

side?” -- A.

'hey all went to the Kericho

Yes,

-- A. Yes

Yes.

ihen the lorry first came into sight, when you rirst
notig‘od it and it sounded its horn did you notice
it also reduce speed? — A. Yes it did when it
blew the horn because it was coming round the
corner.

I understood you to say the e were five old women
standing together on the crown of the road? --
A. Yes.

Was there an old man with them? — A.
line of men reaching to this group.

You mean some men were lined up ready to claim
exemption and a$She end of that line was this
group of — Il;”‘it.? —- A, Yes.

There was a
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Q.818. Are you quite sure that no members of that group
ihieh you saw in the niddle of the road were on
the right hand side of the road? — A. No.

(.816. Did the lorry reduce speed at all? — A. It only
slackened speed at the first group, it went fast
after passing the first group.

Q.214. And these old women were standing right in the
middle of the road? — A. Yes.

(.215. And the horn was never sounded again after that first
time? -- A. I didn't hear the hom again.

Q.216. Then your suggestion is that the lorry deliberately
ran right into this group standing in the road? -
A. Yes it came and there were groups of people
on the road on Kericho side.

<.217. | am asking you whether you suggest that the lorry
deliberately ran into this group of five people
in the middle of the road’ -- A. Yes it went
fast.

HIS HONOUR: You are not being asked whether it went fast. -—-
A. 1 don't know whether it was done intentionally
but it ran on.

(.218. Where exactly was the deceased woman, the woman who
was hit by the lorry. ‘here exactly was she
standing in that group? -- A. She was nearer to
me, on my side of the group.

Q.219. Was she the outside woman on yonr side, nearest to

you? — A. Yes because the others were standing

away from me.
Q.820. Do you know this old man Makore? -- .. I saw him
after the accident.
ac en *m

Sl M

Q.221. Where was he standing in relation to thesold -‘
who was killed? -- A. I didn't see him. There
_ were many people there. .
Q.292. If he had been one of that group on the road ya k
could not have failed to see him? —= A. Yes.

ol




Q.225.

Qo 824,

«+ 325,

- 80 -

Now you say that the first point of impact, that is
&0 say, the first place of impact with the
decessed woman was her head? -- A. Yes her head
and her right side.

¥hat part of the lorry struck her head and right
side? — A, The lamp of the lorry struck her on
_the head and the iron struck her right arm.

Then it is obvious that the woman was on the right
hand side of the car when she was struck? --

HIS HONOUR: Is that not a matter of inference”
MR. ARCHER: Then may I put it in the form of a question?

Q.226.

<. 227.

(. 228.

Q.229.

.250.

Q.281.

Was the woman on the right hand side of the car when
she was struck? -—— A, GShe was in the centre of
the road and she turnmed her head to see back.

nd the right hand side of the lorry caught her? --
A. Yes.

rave you talked about this case with the other
witness Charles” -- A. Yes.

I am going to put it to you that your statement
that there were no natives on your side of the
road between you and where the accident occurred
is false. — A. It is not false. There was no
one between myself and the waman.

T put it to you that your statement that there was a
group of natives standing in the middle of the
road is also false. —- A. They were there.

Have you had any experience of cars? —A. Not mush.

HIS HONOUR: What do you mean by that, Mr. Archer? Do you

mean has he been in a car or has he driven a car?

MR. ARCHER: T was just going to ask him about speeds.
MR. PHILLIPS: The reply actually was "I don't know very much

Q.852.

about car matters".

Then you are unable to help us ax t6 how many =iles
per hour this lorry was being’drivenm at vhen ¢
accident oocurred? — A. That is so. ’

e e SRR el e eth iR ChEER
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Q.225. Now you say that the first point of impact, that is
‘ to say, the first place of impact with the
deceased woman was her head? -- A. Yes her head
and her right side.

Q.824. What part of the lorry struck her head and right

side? — A. The lamp of the lorry struck her on
_the head and the iron struck her right arm.

..225. Then it is obvious that the woman was on the right
hand side of the car when she was struck? --

HIS HONOUR: Is that not a matter of inference”

MR. ARCHER: Then may I put it in the form of a question?

Q.226. Was the woman on the right hand side of the car when
she was struck? -—— A. She was in the centre of
the road and she turned her head to see back.

<.227. .nd the right hand side of the lorry caught her? --
A. Yes.

(.228. iiave you talked about this case with the other
witness Charles’ -- A, Yes.

Q.229. I am going to put it to you that your statement
that there were no natives on your side of the
road between you and where the accident occurred
is false. — A. It is not false. There was no
one between myself and the waman.

Q.280. T put it to you that your statement that there was a
group of natives standing in the middle of the
road is also false. —— A. They were there.

Q.251. Have you had any experience of cars? —A. Not much.

HIS HONOUR: What do you mean by that, ¥r. Archer? Do you
mean has he been in a car or has he driven a car?

MR. ARCHER: I was just going to ask him about speeds.

MR. PHILLIPS: The reply actually was "I don't know very much
about car matters".

Q.858. 'n_myumu_)htohdpuntohp'-nyulu

' m”ﬁhlﬁﬂ?mbﬂu”%ﬂmnmmﬁ

acoident oocurred? — A. That is so. ’

ATION BY MR. PHILLIPS:




- HIS HONOUR: You keep on saying "we". ¥ho do you mean by "we"

- 8] =

m OF THE JURY: You have told us there was one group 'ﬁb
Chief )artinus and anoﬁur group of these ﬁh
women? — A. Ye&,> ' &%

MEMBER OF THE JURY: Could the driver oi the lorry have seen
the second group where the woman was when he came
to the first group) — A. Yes he could have seen,
(#1tness does notwwish to have his evidence read).

CHARLES ODEP son of OSERO Sworn:
BXAMINED BY MR, PHILLIPS:
Qe 330, re you a hut counter employed by the District

comnissioner, South Xavirondo? — A. “es.

(0254, you remember when an accident happened at . agwagwa
camp? -— A. Yes,

+ 230, ere you present there at the time ol that accident?-
was,

«+3%6. oUid you see what 'appened? -- A, [ did.

<+ 287, 111 you describe briefly in your own words what you
saw’ —- A. rter we entered the camp I noticed
the Bwana's banda sas built on .ond: side. There
was a path from the Sondu Road to the banda.
was on the road.

<.288. Which road? he big road or the small road? -- A. I
had just 1eﬁ. the main roau to go towards the

I heard a noise.

gwana's banda./ T stopped a.d looked in front and -
noticed s car coming.

«+289. hat sort of a car? -- ... It was a lorry but not a

proper lorry.

(+240. From which direction was it coming? -- . From Sondu

Q+241, #What was the notse.you peard® -- A. The noise which
e motor car makes.

(+242. ifter hearing the poise what did you do? — A. e
stopped and then we heard the Bwana of the car
blowing the hom.

A. I was with Yurungi the Interpreter,




(244,

Q886. ‘hereabouts was this wopan when she was strushk? Wes
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Q.243. «nd then what happened? -- A. We were surprised.
‘hy were you surpriseéd? -- A. becapse the road was

full of people; the motor car wa# runming very '

fast, e continued standing and the motor car
kept on going and the people were still there. In

" the cam- there was much noise; no one oould hear .

anything. The lorry continued running; pecple
started to see the lorry and they ran to both
sides. 'here we were standing there was a growp
of five women and one man. People were om the
road; some were talkin,, some the Chief had
already lined up, some were running when the lorry
was coming but they didn't hear the noise of the
lorry. When they heard the noise of the lorry
they dashed off leaving the woman. The woman was
suvprised; she could not tell whether the lorry
was coming from the fromt or behind. ihen she
came to her senses she hok“ over her shoulders.
About the sane tine ag she looked to the back she
was struck by the motdr car. She was threwn and
fell in front of the motor car; the motor ear
still went on. The motor car dragged her, !fter
she had been made smooth the motor ear left her.
Before he started to drag her we made a sign %o
hém to stop the car but he did mot stop. iie
continued sonc distance and then stoppéd. After
stopping he'came back. He was stopped by an Askari
wvho %)ew his whistle much and ran after him.

she in the middle of the road or towards one side?

.

A, They ware in the middle of the road.

<+246. And whem she¢ was struck was she in the same place
vhere she had been standing talking gr hed she
moved? — A. First of all they were standing and
after she wag struck she was fhrowm in fromt.
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You say they were standing before the lorry arrived.
Did this woman move away from the ;'a.laco where she
had been standing talking before she was struck
or was she still in the same place where she was
talking? - . thers when they heard the noise
£ the motor car jumped off the road leaving this
womar puzzled.

vhat do you mean by puszled? - A. Hsecause others
went away and she started lookin, to the side.

Do you mean she couldn't meke up her mind what to
do? == A, Yes.

tere there any otherpeople on the same side of the
road as you amdm Murungi? — A. They were
scattered about the side of the roed.

But were there any other people on the same side of
the road as you and lMurungi between you and
where the accident occurred? — A. There were
people in front of us in the Sondu direction on
our side of the road.

Were there any people on your side of the road close
to where the accident happened -- A. Not just
there because this was the road to the Biana's
banda, but beyond there were some people.

‘hen did the lorry driver stop sounding his hom? --
A. When he t.rned round tie corner he began to
see people; then he started to blow the hom.

hen did he stop sounding the horm? -- A. Alter he
had given one long blast he stopped.

And where was the lorry when the horn stopped
sounding? - A. Whem he got round the comer an
saw people and after hooting continuously he
stopped.

How far ayay were you when he stopped sounding the
horn? —- A. As far as from here to that housei
(¥itness indicates diu:mo of about 100 yards)
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And after he had stopped sounding the horn did he
.g‘qnd 1t again? -~ A. No,

BY MR, ARGHER: =

By the time the Bwana ceased to'sotmd his hom the
natives had cleared off the in front of him?-
A. Thes had not cleared off the road.

You say the Bwana drove his cer with this group of
natives in front of him and he deliberately drove
into them? -- 4.  After he saw the people and
blew the horn the people started scattering.

And there was a considerable state of confusion I
suppose as the lines of applicants for exemption
had not been completed? — A. They had star;od
to line them up.

But there was a great deal of confusion? -- A Yes
they were making noise.

/here in this group of five women and one man was the
jeceased woman? —— A. She was one of them.

sut whereabouts? -- A. (ne was standing this way and
one that way. She was clogest to me in the middle
of the road.

Did you see what happened to the 0ld man who was witl
her? -- A. [le ran away.

“hich s_i’do of the road did he run to? -- A. ile was
amongst the women and they ran to the opposi te
side from me.

I have two points .t.o put to you, first that it 1Qot
true that there was this group of people of whom
the deceased was one standing in the middle of tr
road. -- A. fow do you mean that they were not
there.

I am suggesting that it is not true. -- A. as I ca
I saw them standing.

What do you mean by "as I came"? -- A, We were
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6uing along this road and they were the last of
mwh in the camp.

.‘J.W* WM\UM hmquuu:ﬁmnnrono
b * natives near you? — A. There was nothmg. A 11ttR
further on there were people.

©.270. How far away from you were the people you say were on
the same side of the road? — A. About 14 yards away

«+271. Since 'you saw this accident have you talked the case
over with Murungl? -- A. I live with Murungl at
the same place and we have been talking about it.

«.272. nd did you come to the conclusion that you had to get
this .uropean who had killed this woman into
trouble? -- A. You camnot say that because we are
saying exactly what we saw.
RE-AANINED BY MR, PHILLIPS:

..275. Did you make any statement to lr. Lambert imnediately
arter the accident when he came down to look at
the body on the road - 4. 'hen the Bwana came
he did not ask me. '

<«.274. Did you never tell him? — 4. [ did not tell him at
that time.

{iTS HONOUR: Well when he did ask you did you tell him” —-

MR. ARCHER: My Lord I made & careful note at the time that
Charles and Nyaika said nothing about the woman 's
position when. the lorry struck her.

4.275. ‘lave you any particular grudge against Mr. Purchas? --
A. | have no grudge. _

Q.276. Did you kmow nim before this accident? -- A. [ saw him

there and [ began to know him.

Q.277. Dbid you know this woman before, the woman who was
killed? -- A. She was a Kisii woman. 1 began to
see her after she had been run over by the lorry.

Q.278. ihat tribe are you? — A. Jaluo.

Q.379. And what tribe is Murungl? — A. Mtende.

‘(Evidence resd over to Witness).
COURT BD AT .m. Al'D 5 “
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MAKORE son of ANUNDA affirmed:
EXAMINED BY MR. PHI

‘hat tribe are you? — A. Kisii.

L 2

Jo you remember an accident ha pening at ugngn cmp"!
A. Yes.

iere you present at Magwagwa camp on that occasi n? —-

. TYes I was there.

sid you sce with your own eyes how the accident

hlppﬂl‘d? - A. Yes,, the woman was in front and I

a 1ittle behind. ¥hen she was & 1ittle behind
then the lorry sppeared and struck her and she fell
down.

/ou say the woman was in front of you'; - A. We were
in a line, then we saw the lorry coming; I stepped
pack, then the lorry came and canght the womans

Before the lorry came share were you? — A, 1 Wagon
the road. 4

[n the middle of the road or at the side? —A. racm;“
in a direction ddagonsl to the lins of the rosd.

And vhere was this woman? = A The woman ws in fmnt'
of -.

as she on the road or off the rod‘f - A, She was on
the road.

And was anyone else on the road mear that pla#e? —

A. '1‘here were many people there paying taxes, not
one person.

And were any of these taxpayers actually on the road? -
A. There were two lines.

jere there any other people om the road near to you
and the woman at the time the lorry came? - - A. Yes
there were other people.

How many? -- A. Many people.

11 together in one phco? — A. There were only two
1ines.

How far away was the lorry when you first saw 1ty +
A. T hear¢ the lorry when it was Jiear me. ’
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mtudyoudo'hnpuhurdn? — A. 1 jumped
aside.

And vhat happemed to the woman? -- A. The lorry ran
over her and took her for some distance.

What was she doing at the moment when the lorry
struck her? —- A. We were standing in two lines
to pay taxes and the lines had come right back to
the road.

tas she in one of the lines? — A. Yes.

¥as that the same line as you were in or another? —
A. The same line; she was in front of me.

And when the lorry struck her was she standing still
or was she walking or running or vhat was she
doing? -- A. She was standing and she was turming
round to see what it was.

pid you hear the hom of the lorry? — A. I did not
hear. If I had not fallen to the side I did the
lorry would have also killed me.

pid it pass close to you? — A. Yes and [ rell back.

What was the name of that womem? — A. Maraa.
gm:[mw

Looking towards Ngelms you were on the left hand sid
of the road? —- A. Yes.

HIS HONOUR: Were you looking towards Ngoina? -- A. e were

q.506.

Q. 508.

Q.807,

Q. 508;

“looking towards Kericho.
So looking towmrds Kericho you were on the left han
side of the roed - A. Yes.

A. Yes we were throe.
‘%"" were not with three or four other women? -
.As No they were behind.
" Were you or the deccased woman the mearer to the
middle of the yoad? — A. Yes we were standing
an the road.. " ' ‘



Q. 508, Wy question was who was the nearer to the middle of

the road? — A. 'Inndthovanm,uwo.

HIS HONOUR: If we take you %o a' roed“fiive could you show ua

Q.510.

<o 811,

Q.512.

Q. 513,

Q. 914,

Qe 915,
Q. 518.

how you were standing? — A. Yes. N \.

(Witness demanstyates on & road outside the Court

that the womsn was about three feet from the side

of the road and he behind her, i.6. nearer to
centre of road, and that there were only himself
and two women on the roed).
an you tell me if there were natives on the other side
of the road, the side opposite to you? — i. The
people who were there were the poor people who had
been placed there.

Were there any people on the other side of the roed,
the same side as the Bwana's banda? — A. There
were some sitting in the grass waiting to be
exempted by the Bwana.

Were they not standing? -- A. No, they were sitting
on the grass.

You are quite sure there were noneé standing? —— A. They
were not standing.

1 suppose for some 1ittle time you had been talking
to these two old women about your exemption from
tax and so on? -— A. No we were in a line to pay
taxes.

But were you not talking to one another? — A. Ko.

The whole place was quite quiet, was 119 — . Yes,
there was nd noise.

NO RE-BXAMINATION BY MR, PHILLIPS.

(Bvidence read over to witness).
NYAIKA gon of KITANGWA affired:
EXACOOD BY MR PIEAIRS
Are you a Tribal policeman in the South Kavirondo

pistrict? — A. Yes.

Were you at Magwagwa Camp on the day an accident took



place and an 0ld women was killed? — A. Yes.

Q.519. Did you actuglly see her Knocked down with your own
eyes? -- A. 1 saw. I, was standing outside the
corner of the house guarding prisoners.

Q.530. And what did you see? — A. 1 heard the sound of a
motot horn. I looked up and sav the motor car
coming in front of me from the direction of Sondu.

Q.521. What happened then? —— A. When it passed in that way

= |

there were people in the camp. ifter that I heard

people crying out "The motor car has run over some
one". I looked and sav that it was true the car
had knocked someone down. I took out my Whistle
and blew it. He didn't hear my first whistle, I
blew a second time and then a third time and then
he stopped. 1 ran up % him and told him "Bwana
you have killed someone™. I came back to the place
wyhere the body was and sav Mr. Lambert there.

Q.582. Had you seen this woman in camp that day before she
was injured? — A. Yes.

(.53%. About vhat time 4id you see her? — A. Before the
motor car had arrived.

4.584. Where had you seen her? — A. In the camp; I had
collected them together.

Q.525. Was the woman who was killed among the people you
collected? -- A. There were three people, one an
414 man, the woman who was killed and another vonan
who was standing at the edge of the road.

Q.586. Did you see thep standing there? — A. Yes.

Q.587. Vas that before the lorry came? — A. Yes I placed
them in line.

Q.588. Did you put the deceased in that line? —— A. Yes, I
placed two lines.

Q.539. And vhen you put her in line was she on the road or

off the road? — A. One was at the odge of the Ioa

aAnd, w0 werd @ the roed. 2

‘
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Q.880. Tas the deceased among those two who were on the road?
A. Yés she was the secomd person on the road. i

Q.351. D14 you see any other people furfher along the road? -=
A. Yes but they had heard the hom and had cleared
off the road.

CROSS-EXAMINED BY MR. ARCHER:
(.382. You didn't see the accident actually happe:, dia you?--
A. No.
NO RE=EXAMINATION BY MR. PHILLIPS.
(Evidence read over to witness)
NYABORE son of NDUBI affirmed:
<.358. Did you know Maraa wife of Mauti? -- .. Yeos.
(.534, was she related to you? -- A. Yes.
©.585. tov was she related to you? -- A. ity father snd her
father were brothers,
«.586. Did you see her body after she died? — A. Yes I
arrived and found her dead. :
..587. Was that at Magwagwa Cemp? — A. Yes.
<. 588, Were you present vhen the Doctor came and examined her?
.. Yes I was there when he arrived.
L.589. Did you jdentify the body to him? -- A. Yes, 1 said
"Phis is Maraa".
Q.540. tas she at all deaf? —— A. No she was not deaf.
N
MR. PHILLIPS: Dr. Wright, Wy Lord, is 111 and wnable to attend
and I understand that my Jearned friend consents to
his Depositions being read under Section 287 (a).
MR. ARCHER: I comsent My Lord.
‘ . Cebe
*I o & Medical W‘-mim at Kisii. At about
5.80 p.m. on the 19th March, 1987, I received a
written commmication from Mp. Lambert, District
Otficer, on nu‘ receipt of which I proceeded by car to




Magwagwa Camp in North lutr-nl' focation where I arrived
shortly after B5.80 Pelie, and was ‘taken to a hut where the
body of Moraa wife of Mauti was tdentified to me by
lnborlq/omli. 'mboﬁnlthltolumnof
about 45 years of ege who had been dead for from two to
ihree hours. There was a simple fracture of the shaft
of the left femur about two inches above the knee and of
the upper end of the right femur through the neck of the
bone. There was & bruise on the right ghoulder, &a
bruise with broken skin on the outer side of the right
eye, a bruise with broken skin on the right side of the
head over the parietal bone which was not broken. [here
was also a cut one inch in length through the skin on
. the inner side of the left elbow. Tn my opinion death
resulted from shock from multiple injuries. The injuries
were sufficient to have caused the death of a person of
any age in vhatever state of health. The injuries were
consistent with ne striking of deceased by a moiar
vehicle.
Xd.by sconsed.
Q. From the fact of deceased having jnjuries on the left
- Moulﬂ'ydnlqulhomltnckmtmhnm
side? — Ay X anwable to statd whether these
in were “ﬂ‘w impact of the vehicle against
the b ; *of deceased or by the deceased in striking

the ground as the result of having been struck
clsewhere by the vehicle.

Q. Had deceased any injuries to indicate that she was
struck in the back or bshind the xnees? -- A. [ did
pot detect a bruise over the bdack and I cannot tell
whether the fracture above the left knee was caused by
a blow in front or from behind. From the combination
of injuries I am unable to state the unéum in
which the deceased was facing at the time of the
impact or whether she was stationary or moving.




Q&W any me\'ww struck on
4% Fght-nand side &8 oppgeed. to the left or vice-
versa? —_ A. There was Do {ndication either vay.

gy Court Q.Is there any pouibinty that deceased's 1ife could
have been saved had & Doctor been present at the time
of the accident? —= A. Yo.

No re-emimtion.“

VR. PHILLIPS: Your Lordship will see ot page 18 of the

Depositions that at the preliminary Enquiry Assistant

Inspector ¢rant asked 10 pe allowed to give evidence

himself on certain metlers but his evidence was

excluded by the uagistrate on the grounds that he was

prolocutmg. \ notice was gerved in respect of his

evidence but I do not wish to lead evidence on these
aatters. [nspector orant {s here if my friend wishes '
to cross-examine him.

MR. ARCHER:MY Lord I am in this difficulty, 1 am perfectly
prepared to allow this evidence to go entirely ir I
have an undertaking from my learned friend that he
is going to nake no reference to ocertain evidence in
his crou—cnnimtlon of accused. 1f, on the other
hand he is going to refer to the matter then 1 shall
feel compelled to put certain questions 1o rssistant
Impogtor ,rent by way of cross-examination. [ have
no wish to do so. It is for my learned friend W0 say.

MR. PHILLIPS: I think 1t unlikely, Wy Lord, that I shall cross-
examine on this point but I cannot give any definite
undertaking t.hn 1 will not do 80.

MR. ARCHER: In that event, my Lord, I shall créss-cnmine the
Inspector.

PREDERICK JVOR GRANT Sworn:
CROSS-AXANTNED BY MR, ARCHER:

Q.B41. Mre Grent, as an officer of th Police Porce you are
probebly apre of the procedure when & certificate
of conpétemsly to'drive a aotor car is applied for? -

Y awm
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Q.543. That is, of course, & ocru.ncau of oompetency to
drive 8 motor vehicle I am referring to. Is it the
invariable rule to put an applicant through a test?-
A. Yes. » ‘

Q.545. The {nveriable practice? — i. Yes.

Q.544. Even where the applican$ has driven a car for years
and comes out to this country? -- A. Not in a case
1like that.

HIS HONOUR: Then it is not the invariable practice? -- A. No
sir, T nisunderstood the question. 1 thought Mr.
Archer was referring to new drivers.

Q.345. In the case of somebody who has been driving a car for
years stating to a Police Officer that he has driven

a car is it the practice to put him through & test?-
A. Not invariably, in & case where a man has been
driving for years & test would not be necessary. l
4.546. In other words the Police are prepared to accept from
the applicant a statement as to previous experience
in driving in lieu of a test? — A. Yes they would
be prepared to accept a statement in oonjunction with

srevious driving licence or certificate.

Q.B347. So that the test as to the applicant's competency as &
driver is very often his previous experience? —
A, TYes. '
¥B_RE-BUAMINATION BY MK, PHILLIPS:

MR, PliILLIPS:V That completes the Crown Case Yy Lord. There was
no statement made by the accused at the Preliminary
Bnquiry.

CASE FOR THE DAF

JR. ARCHER: My Lord I do nmot propose to waste the time of the
Court by submitting at this stage that the Defence
is not called upon to answer any case. [ propose,
therefore to call my client and to put him into the
box to tell his story. I shall also call other
vitnesses.

e ——



Q.548. Your name 48? — A. Robert Peter Chapman Purchas.

Q.549. You are 1iving in Sotik? —- A. Yes.

Q.860, How long have you been in the country Mr. Purchas? —
A.  Since May 1988.

Q.581. What is your age? — Ae Twenty five.
.+553. (m the 19th March last I think you were driving in

your lorry from Kisumu to Sotik" -- A. Yes.

..55%, uhat model {s the lorry? — - Chevrolet 1984.

. 354, How long had you driven that particular car? -- A. Since
the beginning of June last year.

<. 866, .ere the brakes and steering in order on that day? --

Yes perfectly.

Q.53566. .ere you travelling with a load or light? --A. Light.

(. 567, aere you alone in the lorry or had you anyone with you?
A. I nhad my own boy and 1 picked up an Askari half
way between Kisumu and Sotik near sondu.

{.5B8. Ahere was your boy? -- A. lle was sitting in front
with me.

<{.569. And where was the Askari? -- A. lie¢ was in the back.

..360. bout midday what hapened? -- A. 1 was travelling
towards botik and I came round & bend in the road.
I was.doing about 30 miles per hour and having
rounded this bend I saw & collection of natives
where I have never seen & collection of natives
befors. These natives were in two main groups.
Imnmediately on seeing them 1 applied the footbrake.

Q.861. Perhaps you would just say sem8thing about where the
two main groups of natives wWere in relation to
yourself as you came round the bend. - A. The
firet 16t wes about 70 paces from the corner.

Q.568. And how far was the mext group beyond them? — A. About

(N'» 40 paces beyond.

Q.368, Whem you approached this first group you have just



(. 366.

Q. 567,

Q. 368.

.wgt

Q. 870.

Qed71.
Q.578,

Q.578.

e 574,

Q.5875.
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told us you applied your brake. To what speed did
you slow dom? - A. To about 20 miles per hour.

Did you do anything else? -- A. Yes I sounded my
horn very vigorously.

When you say you sounded your horn what do you mesn?—
A. I kept my hand on it and took it off again
several times.

nd what happened when you sounded your hom? --

A. The first group got out of the way. I noticed
they were being pushed off the road by a native
in uniform.

+ho was the native in uniform do you know? —— A. I
afterwards discovered that he was Chief Martinus.

And what happened when you passed the first group ef
natives? -- A, I sav that the way was quite clear
as the other group had also got out of the way.

Will you explain a little more exactly what you meen
by getting out of the way? — A. They scattered
to the side of the road and left a path for the
lerry to go through.

To one side of the road or % both sldes? -~ A. To
both sides.

Pid you appear to have a clear n-'l{- Ae Tes. .

What did you do then? -~ a. Having seam there ol
cles¥ road I took my feot off the brake.

Did your lorry slightly gain speedf ==... Yes. -r"'"

And when you got to the second g;roup at what speed
do you think you were travelling? —- A. ‘bout
%56 miles per howr.

#hat happened then? == A, I had nearly got past
this group of natives when the deceased ran out
from the right hand side of the road. the was
\mly about 4 yards away when she started to run

. out,

Could you have‘nnidod her? — A. No.
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told us you applied your brake. To what speed did
you slow down? - A. To about 20 miles per hour.

.564. Did you do anything else? -- A. Yes I sounded ny
horn very vigorously.

«+866. When you say you sounded your horn what do you mean*—
A. I kept my hand on it and took it off again
several times.

(.366. .nd what happened when you sounded your horn? - -

A. The first group got out of the way. I noticed
they were being pushed off the road by a native
in uniform.

Q.567. #ho was the native in wiiform do you know? —- A, I
afterwards discovered that he was Chief Martinus.

Q.368. And what happened when you passed the first group ef
natives? -- A, I saw that the way was quite clear
as the other group lud also got out of the way.

+8689. Will you explain a little more exactly what you mesnm
by getting out of the way? —— A. They scattered
to the side of the road and left a path for the
lorry to go through,

Q.570. To one side of the roed or % both sides? -- A. To

J both sides.

Qe871. D@ you appear to have a clear lp“? = A+ TYes,
G372, Vhat did you do then? -~ A. Having seem theme was LY
oles¥ road I took ay feot off the brake.

Q.578. Did your lorry slightly gain speed? .. Yes, "

<-874. And when you got to the second group at what speed
do you think you were travelling? —- A. bout
25 miles per howr.

Q.876. hat happened then? w A, I had nearly got past
this group of natives when the deceased ran out
from the right hand side of the road. She was
only about 4 yards away when she started to run

. out,
§.376. Could you have avoided her? — A, No,




Q.577.

«.378.

Q.879.

q.581.

L. 004,

0+ 885,

<+ 386.

Q. 587.

#qre there any other natives on that side of the
road? -- A. Yes there were.

Did you see any group of natives n the middle of
the road” -- A. No ] did not.

“hat measures did you take when the deceased WOan
ran into you? —- A. I instinctively swerved to
the left.

‘hat sort of a swerve was thAt?--A.4 slight swerve,
but had I swerved any more I should have hit a
lot more natives on the left hand side of the
road.

Do you know what was the yoint of impact between
your lorry and the deceascd woman? -- A. 1 had
the imoression thet I struck the woman on the
left hand side with the right hand mudguard «nd
lamp.

What happened after that? —— A. aving hit this
woman I apparently lost m: head.

Lo you remember having dragged her? -- A. No T
have no recollection at all.

Do you recollect having heard shouts and & Police
whistle and so on? — A. No.

¥hat is your explanation of that in the light of the
evidence which you have heard given in this Court’
A. the only noise 1 heard was, having drawn up,
I then heard some boys who came along tl.e side
of the lorry and told me | had knocked someone

down.

And what did you do when you were told that you had

knocked someone down? -- A. I then reversed the
lorry and 1 drew up a few paces from where ir.
Lambert was bending over the deceased.

"ire you conscious of any event from the moment that

you struck the deceased woman until you pulled




Q. 588,

. 389,

«e 090,

891,

.+ 892,

«+ 898,

e 994,

«+ 996,

«+ 5086,

. 5897.

Q. 588,

L/l
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up to a standstill? —- A, 1o not at all.

You have heard Mr. Lambert giving his evidence in
this Court as te subsequent events after you e
together over the deceased's body. Do you agr
that substantially it is correct? —-
entirely agree.

1. Yes I

In particular did you in company with him look fo
signs of your having bamked the car Jjust befor
at the moment of impact? — A. Yes we aid.

And what was the result? -- A. there were no siy

o1 the back wheels having locked causing a ski

mark.

AT€ you quite satisfied that the road wis clear ji
before this woman walked out? — A. Yes,

Uo you consider that your speed was sufe und
reasonable under the circumstances‘ -- A. Yes,

'hat do you think was the csuse ol th. accident? -

The woran having darted from the right hang
side of the roud at su:h a short range, 4 yards
L. Lambert has told us that sour persanal boy and
Askari both su ported you in the statenent that
the woran cane into the car from the right hand
side. ilad you had any previous conversation wi
them prior to your talking 1t over #n nis-prese

A. No.

iow many miles have you driven this particular lor
A.  Twelve thousand.

Do you mean that you have now driven it 12,000 mil
A. | have driven it 12,000 now. 7T should say
had driven it abouts11,000 then.

For how many years have you been driving a car? --
A. Since 1988.

Have you ever had an accident? —- A, o, the only
thing that happemed was that when I was driving
Mother's Austin Seven the door flew open: ane 'daj



4nd got smashed; othervise I have had no accident.

CROSS -RXAMINED BY MR. PHILLIPS :

Q.599. Why did you stop your lorry? -- A. I recovered my
senses and drew up straight away.

+400. You recovered your senses and then you decided to
stop? -- A. It was almost simultaneous; I .

recovered my semses and drew up at once.

«.401. isut you will agree that you must have travelled some
distance after hitting the woman before you made
any attempt to pull up? - A. 1 have no
recollection of that.

(.402. But is it not a fact that you travelled at least 100
yards after hitting the woman ¢ — A. after
hitting the woman I had no recollection of anything
that happened until I drew up.

Q.408. But you realised you had hit herY -- A. Yes.

«-404. Did you realise that at once? -- 4. 5he came out
from the right hand side of the road and could not
be avoided.

,.406. Why didn't you at once take steps 1O pull up the
lorry? -- A. There was not s chance. She was hit

and then I apparently lost my head and I rec llect

nothing more until T drew up.

«.408. Do you agree that there.was a very lagpe crowd of
natives at the moment -- A. Yes.

Q.407. Some hundreds? -- A. Yes.

Q.408. Some of them as you have said were actually on the
road as you approached’ -- A. Yes.

<.409. nd many more were linin; the side of the road: --
A. I have the impression that the ones who got
off the road were the ones who were lining the
road afterwards, There were a lot more in the

grass and among the trees.
Q.410. So that there was a considerable orowd of natives
close to the edges of the road? — A. Yes.




411,

Q.412.

Q.418,

Qe dl4,

\ Q‘-‘.lﬂ.

Q.4186.

Q. 417.
Q. 418.

.+ 418,

Q+430.
‘(.ull
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and at the point or near the point where this
accident occurred there was only quito a Narrow
place for you to pass between them? -- A. Well
the natives had cleared off the road or were
lining the edges.

Lining the edges, but it is not a broad road is 1t?—
A. Five paces I believe, ' . |

Is it not a fact that you saw these natifes clearing
out of your way and you thought they were all
going to clear out ofionrvqnd therefore you
d4d not take any step for their safefy? --A. lhh}
I sav the first lot clearing off thg way was l
quite glear; plenty of room to get through.

How slose did you get to them before they left the
r“dur for you? — A. The road was clear
after I passed the figst, group.

Yes but before you passed thn first group? -~A. They
started to scatter as soon as I blew my homm,

ind then whem you had passed .the first group yom i
saw the way clear where the segond group was? —-
A, Yes., .

Byt not till them? — A, ' Nos

fow near did you approach to that secend group
before they soattered to the side of the mit.-;
A. I was about 35 yards away. ‘

¢

And going at about 25 miles per hour? -- A. I was
going at about 80 miles per hour and then when I
sav the way was clear I took my foot off the
brake; there is a slight slope down amnd I
increased speed.

There is a slight slope dowmn? -- A. Yes.

If one of those people had remained in the middle
aof the road M‘ had not got out of your way you

would have had to breke pretty hard in order ta

avoid bitting him or her? -- A. ! had'& yu“ 3

in which to draw up. »
e
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«-411. And at the point or near the point where this
i _ accident occurred there was anly quite a narrow
place for you to pass between them? -- A. Well
the natives had cleared off the road or were
lining the edges.
Q.412. Lining the edges, but it is not a broad road is it?—
A. Five paces I believe. ‘ |
Q.418, Is it not a fact that you saw these natifes clearing
out of your way and you thought they were all
going te clear out of yolr way and therefore you
d4d not take amy step for their safefy? --A. vWhen
I saw the first lot clearing off thg way was I
quite glear; planty of room to get through.
Q.414, How .lpo did you get to them before they left the
y t‘jdur for you? — A. The road was clear
after I passed the fipst group,
| Qu41B. Yes but before you passed the first group? --A. They
‘ started to scatter as soon as I blew my hom,
Q:416. nd then whem you had passed the first group yom
sav the way clear where the second group was? —-
: A, Yes, .
Q.417. But not till them? ~ A, No,
Q.418. fow near did you approach to that second group
before they scattered to the mide of the roadt —~
A. I was about 35 yards away.
«+419. And going at about 25 miles per hour? —- A. I was
going at about 20 miles per hour and then whem I

4

saw the way was clear I took my foot off the
brake; there is a slight slope down ard I
increased speed.

Q+430. There is a slight slope down? -- A. Yes.

Qe431. If one of those people had remained in the middle
of the roed nﬂl had not got out of your way you
would have had to brake pretty hard in order ta
avoid Qittlng him or her? -- A. ! qubvb yuﬂn\
in which to draw wp. =
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.. 426,

427,
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ut you would have had to brake pretty hard? --.. Yes

I put it to you that you saw this group on tue road

~ 4in front of you and they all apparently made &
movement to go to the side of the road a.a it
appeared to you that they were all going to get
out of your way but one was left on the road and
she was the one you struck? — A. ko, the way was
clear; I had a clear road when I was 35 yards
away so I took my foot off the brake.

id you hear the witness yurungi telling Jr. Lambert
what he saw occur? -- A. Yes.

Uid vou hear him say thst the women had been standing

| the road? -- :. I don't remember now.

pid you ‘ear him deny that she had run out from the

Nt hand side of the road us you stated? --

e c dJdid. jerinitely stated that she had
run out .rom tie 1ight hanc side o1l the road and
he said no. . think he ulc state W.ut she wus
standing in the road Lccuuse we were aryulie ubout
the alleged point of impact.

Did you see anything to suggest why tlis woman
suddenly darted across Lhc road -- .. 0 resson
at all.

‘hen did you last sound your hom befor: you reached

he second group? -- A aviny’ passed the rirst
roup and seen the way was clear I aidn't sound

/ horn any nore.

ilIo> HONOUX: You say that arter hittin, the woman you lost

vour head ana then you drove on and rewerber
rothing more until you stopped. ahy (id you stop?
4. 1 recovered my senses «md drew up straight

away.

['T5 [ONOUX: Do you mean that during that period you had

forgotten you hit the woman® -- A. I cannot
re.ember anyphing that hap ened. [ might have put
wy foot on the acoclerator for all I knew.
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IS5 HONOUX: Do you know did you put on the breke or try to put

Is HOI

430,

.49,

455,

454,

<4356,

it on lmiediately before hittin; the woman? -- A, I

had no time.

UUi: As regards this first group, you m.s. hive taken

them rather by surprise since you say tie Cnief was
vushing the: off the road -- A. It is # biind
co:ner. W#hen I came round the corner 1 suddenly
came ou these natives where I have never seen
crowd of natives before,

N0 RE-EXAMINATION.

t1:r USKE ARAP MISAI afiirmed:

4KAI INSD BY MR, ARCHER:

\r¢ you the personal Loy of r. rurc us A. VYes,
I work for him,

JG you remember an sccident at Hagwa,us Cunp woen -
woi.an was killed -- A, e went on wi til we saw
those “1isii. € “aw any Kisii. [he bBwans blew
his hom; sore of the “isii{ .ent onc side sm some
Lo the other side. ¢ continucue on until & woman
who wus standing on the side wen. across trom ihe
right.

l'low far away from the lorry was this woman when she
walked out from the side o1 the road — (sitness
lndicates » distance of 5 or 4 paces |

ns the lorry going fast. — 4. lou very 'x::st. It
was golng slowly on account of seein eople.

ould you see what part of the lorry struck the woman?

She was struck on the right side o: her head.
as anyone else on the lorry with you? — A. VYes the
askari was with ne,
here was the Askari Was he in tront? -- -, e was
riding behind.
CROSS-EXAVMINED BY MR. PHILLIPS:

As the lorry came along tie people were getting out

0. the way on either side” -- ., Yes.
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nd some o1 them jumped out of the way very quickly?
A. Asysoon as, théy heard the hooting they clearec
off tie rod® until we saw that the road was clear.

Before you came up to the spol wherec the woman Wwas
hit did you see a people on the road there? —
A. No we didn't see any others. [his woman
left the other people and cul across.

sut before you came there did you see & little group
of people standing there? -- A. Some were
standing on the side ol the road.

s 1t not a fact that you came round this comer
into the camp end you suddenly saw a group of
people on the road . No we had left the
other people.

Jid you see any other peoplc on the road? A, 'es

ilow many people? -- <. any people.

ere they on the road where the motor car goes"” --
wvhen we saw people there were nany people

there.

sere they all across the road, blockin, the road? --
A. Before they heard us they were blocking the
road. Atter hearing the horm they scattered.

nd were there a lot of people on the road at the
place where this woman was knocked down -
\. Yes and they got off the road. I'he vonan“
lett the other people and she was caught.

sut she was with a group of people on the road? —
A. Yes and they went aside to each side.

Mich way did they go? -- A. Some to one side and
some to the other.

nd did this woman first go to one side? — A. Yes
when she heard us coming at first she went to
the side.

nd then she hesitated and ran back again? ——A. Yes

when we were near.
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A. She did that.
Did you see that old men lakore? -- .. No.
You didn't see him at all? -- A. I did not see him.
And as you 'elre going along do you say that the
woman came out from the right hand side? --A. Yes.

nd at the moment when she was struck was she stan

1

still? — A. She was moving.

In which direction? —- A. GShe was going like that
and then stopped.

was she running from left to right or how? --A. There
was no other road; there was only one road.

You said she came out irom the right hand side of
the road. Did she cut straight across the fromt
ot the lorry? -- A. Yes.

ind how was it that the lorry struck her an the
right side of the head” ..

J

said it struck her there.
A. the lorry was going along this way and she
came thal way and the lamp struck her.
Was she struck on the right side — A. Yes., I
don't know how but [ am certain she was struck om
the right. N
The fact is that you were not really payiny any
particular attemtion until the very moment of
impact — A. Iv was looking at the people and
T saw her come out.

It was not until the very moment of the collision

that you took any notice of what was happening

and then you looked up and saw the woman being
hit on the right side of the head --_ A, Yes I
saw she was struck $here.
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t‘hat happened after she was struck’ -- A. We went on
a little and then stooped.
-

HIS HONOUR: Did you go gn fast? — A. Not fast. We were

driving slowly because there were many people.

HIS HONOUR: And when you hit the woman did you not gd' more

slowly still? — A, e went slowly.

HIS HONOUK: Did you say to the Bwana "We have hit a woman"?--

. ‘Yes he had also seen and 1 told him he had hit
someone and ha said Yes" and stopped.

/IS HONOUR: Did all the people shout” —- A. Yes and one blew|

a whistle. 4s he blew the whistle we stopped and
were going h&k.

HIS HONOUR: But the man sags hc blew the whistle three times.

l{ow many did you hear? -- 4. [ think I heard two
whistles.

HIS HONOUR: If the Bwana was goimg slowly why could he not

Q.m.

Q. 464.
Q.465.

.+ 466,

stop at once? e knew he had hit the woman and
he heard the whistle. Why did he not stop at
once? — A. I don't know,

NO RE-EXAMINATION. (Evidence read over to witness).

COURT ADJOURNED AT & p.m. ANW 9,50 a.m.
ON 3RD JUNE, 19%7.

P ROSS Swom:
EXAMINED BY MR, ARCHER:
You are a Bachelor of Medicine and a Bachelor of

Surgery? —— A. Yes.
You are practising in Kisumu? -- A. Yes.

In youwr opinion, Dr. Ross, is it possible for a
person who has been subjected to a sudden mental
shock to lose for a short period possession of
his faculties so as to be remdered unconscious of
events which are happening around him? -- 4., Yes
[ think that is quite possible.

I want to put a hypothetical question to you.
Supposing that an individual driving a car were
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run into a pedestrian with a force of impact
which would be sufficient to cause death or
serious infury t that pedestrian could that
circumstance cause such a shock to the driver of
the car as to have the consequence referred to
in my previous question? -- A, Yes I think that
is quite possible.

And could the mere imminence of such an impact, that
i1s to say, the driver being faced with, in his
opinion, an unavoidable accident, be sufficient
Lo cause that state of mind? -- A. Yes I think
so.

N CRUSS-SXAMINATION 5Y MR, PHILLIPS.

OPIGHA son of ONDINGA affirmed:
BXAMINED BY MR. ARCHER

You are P.C. No. 969? -- A. Yes.

Do you remember an accident happening at Ms,wagwa
Camp? — A. Yes.

n that day where were you? -- 1. was at the
back of the lorry.

Of the lorry driven by this Bwans, the accused? --
. Yes.

t«hat part of the lorry were you riding in -- A. n
the right side at the backhear-the cab wheresthe
Bwana was sitting driving.

ere you sitting or standing? — .. was standing.

I think as you were nearing the camp you csne on a
large crowd of natives: - - A. Yes.

oid the Bwana sound his hom? -- A. Yes very much.

hat happened to the natives® -- ., € people

cleared off by going to each side.
At what sort of speed was the lorry travelling, fast
or slow’ -- A, It was not going fast.
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Will you tell the Court what happened then? --

A. 7"hen we were about to finish the crowd there
was only this woman left on the right. She moved
from the right to go to the left; the Bwana also
swerved to the left and they met.

Did you see where the woman was struck by the motor
car: -- A. ©oShe was struck oh the left because
she was going away from the right.

vid you see what part of the lorry struck her? —

A. [he lamp and the mudguard.

#hich lamp sand mudguard? -- A. 'The right hand ones.

liad you a clear view of the accident from where you
were standing? -- A. T saw.

ere you able to see clearly what heppened:

saw,

Uid you sc-e well? -- 4, I saw,

er- thereany other natives on the right hand side of
the road? -—- A. t'.ere were other peojle.
ow lar from the lorry was the old wo-an when she
started t. cowe across the road' -- From here
to the dor (-itness indicates distance of about
5 yards .

ROSS-KXAMINED 8Y wR. PHILLIPS:

And did the Bwana then imnedistely put on his ®rakes$?
A. Yes he put on the bruke at once.

~id he put them on hard? -- A. Yes.

low can you tell that he put on the brake’ — a. I
saw because I was looking forward and I could see
in front.

ould you see into where the Hwana was sitting? --
.. Yes from behind I could see becausc the top
covering was bad.

HIS HONOUR: Do you mean you saw him put on the brake? --A.Yes.

I!IS HONOUR: How did he put it on? =- A. lle 'ushed with his
foot.
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But there were several pedals which he could have
puhod.v Do you know whether it, was the brake
pedal he pughed? - A. Yes it was the brake pedal.

At any rate you say you saw him put on the brake --
A, Yes.

vas that beiore the wonan was hit’ -- .. +‘hen the
woman came near that was the time ne pressed.

¥as there a hole in the top of the cab or how were
you able to see what he was doing¥ — A. .Jhere
was a hole. The plank was bad.

Was 1t a big hole or a little hole? -- A. oufficient
‘f you were lookin through this hole to see what the
swana was doing how could you see exactly what
hap.ened to the woman? -- A. It was after the

WONAN WRS Ul OVer.

Didn't you just now say it was when she was coming
iear the lorry' -- A. | don't understand.

id he put on the brake when tlie woman came near or
sfter she wes run over? -- 4. After she was run
over.

hy did you say it was before she was run over? —

I didn't understand properly.

Did he put on the brakes imiediately after she was
run over' -- .. e put on the brakes and [ got
down. v

fow far had you gone before he put on Lhe brakes? -
A. e went on for a bit, then he put on the
brakes antﬁjulpod off the lorry.

pid you hear the sound of a Police whistle being
blom? -- A. I heard the tribal policeman blow
a whistle.

ow many times did you hear it? -- .. lany times it
was blown.

If the Bwana put on his brakes immediately after
nocking the woman down why didn't the lorry nﬁ
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good or bad.

«+5056. Do you kmow whether "¢ put on t.e nand brake or not‘
A. e did put on both brakes, the hand brake and
the foot brake,

.506. Uid you see him put on the hamd brake? -- 4. Yes
with his left hand.

.+907. 0id he do that at the same tine as he put on the

footbrake? -2 A, Yes both at the same time.

.508. dhere did you get on to this lorry - A. Near the
arket.

«509. .ud where were you going to7 — 4. was going to
ny post.

Q.510. as therc anything inside the lorry? -- A. .here
were the Bwana's boxes,

011, ad you been standing up the whole time since you
got on the lorry? -- .. Yes and I was holding
on to the body.

« 513, ou say that when the woman started to run the
Bwana turned to thc left? -- A. Yes because the ,
woran came fram the r-ight.

«+918.  Did he think there would be room to get past her? —-
A Yes.

.514. Is it not a fact that thc woman hesitated in the
middle of the road? —- A, No because she was
running and she was an old woman.

§.915. hen you first caught sight of her what was she
doing? «.s she standing’ -- A. she was not

standing.

.516. rhe first you saw of her w:s when she wes ctually
running? — A. e ecause she wuas coning from
a small road.

«+017. is that the path trou the Bwana's banda? -- A. Yes.

«+9518. Uid you see anyone else on that pat' at the time of
tie accident? -- A. No ] omly saw that woman.

§.918. Did she not come out of & group of people? -A. No.

-
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«+020. S50 she was by herself on the right hand side of the
road? —— A. GShe was alone there.

. B21. ad you seen her go across the road from left to
right as you approached? — A. She was coming
from the right to the left.

«.522. 7Tes but before she did that had she previously gone
across from left to right? -- A, Yes.

4.525. Did you see her go across and then come back again
and run into the motor car? -- A. No she came
from right to left.

«.534. You said you saw the woman run twice across the road.
A. 1 did not say that,

.+585. Did you see a group of people on the road at that
place? -~ A, There were many people there.

«+526. serc there many people actually in the middle of the
road? -- A. Those who were on the road cleared
off when the Bwana blew his hom.

.+ 537, t that place where the accident happened had there
been a lot of people? -- A. They had cleared off.

«.528. Did you see them clear off? -- A, T saw all
clearing off and the road was quite clear.

.529. ’an you say about how many people there were on the
road at that place? - A. There was nobody there
before. People came alterwards shouting.

{ONOUR: Y u have just said you saw people running off
the road’ — A. T sa everybody clear off and
the road was yuite clear.

.080. pefore they cleared off how uany were on the road
at this place wherc the woman was hitv - s 1
did not see ayain.

<981, Did you see that old man Makore? -- A. [ saw Makore
after we had taken the woman to the hut.

«.532. Did Makore tell you that he and the woman were
standing on the road when the lorry came? —-
A. Only alterwards,

“‘—
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Did you see a road drag an the road? -- A. No.

But there was one there. -- A. 1 didn't see it.

sut you say you were keeping a good look out? --

A. There was no dra, there because the Bwena put
a peg there,

But a little further on along the road, about 100
yards away? -- A, I did not see.it.

Then you could not have been looking out as carefully
as the Bwana was. — 4. -1 was lookiny the same as
the Bwans but | didn't see the drag.

.5 you entered the camp were you looking at the road
in front? — A. Yes.

Did you see the Chief on the road? -- 4. 1 saw the
‘hief after we had got off the lorry.

But not before? -- A. No.

You didn't see him clearinyg people ofr t.e road? —

. I did not see him.

Do you still say that all the time you were going
through the camp you were standing up looking
ahead? -- A. Yes I was standing. I could not
sit down.

vhat part ol the woman's body was struck by the
lorry? — A. |he lctt side of her head and the

~left hip.

Did you see what huppercd to her when she was struck?
A. Yes I went and carried her.

Yes but at the moment when she was sir.ck was she
thrown into the air or did she fall on one side
or the other? —— A. she was thrown in front tien
he went ahead.

sut if she was thrown in front he must have hit her
again? -- A, He dragyed her a little.

Is the lorry outside the Court now? -- ., Yes.

Can you demonstrate exactly how you were standing
when the accident occurred? -- A. Yes.
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how you saw the Bwana put on the brake? —A. Yes
I can show.

(The Court and Jury inspect the lorry and witness
shows where he was standing. There is a small
opening at the junction of the roof and back of
the cab through which one could see into the cab
by stooping and peering through, but not
otherwise. Wwitness says that he did stoop down
and peer through because he wanted to sce ir
accused was putting on the brake so that he

could alight,.

r. Lambert asked you all about this at the time
did he not? -- . No.

Did you not speak to him about it -- A. ho.

e told us that you told him about the woman

running across the road from te rMight. —

A Iter the Bwans had gone and we had remained
there for many hours then he asked me if T had
secr; the accident and [ said [ had.

. Do you know that Murungl the interpreter and

harles the hut counter and lakore all say that
this woman was standing on the left hand side
of the road? - . They hsave said so but they
don 't know.

1O RE-s£XANMINATION.

(#vidence read over to witness,.

MR. ARCHER: That,My Lord, closes the case for the Defence.




MR. ARCHER ADDRESSES THE COURT ON BEHALF OF -

THE DEFENCE.

May it please Your Lordship, Gentlemen of the Jury,
you have now listened to the evidence presented by the Crown
and the Defence in connection with this unfortunate accident
and after you have been addressed by myself, ny learned
friend, and finally by His Lordship you will be called upon
to deliver your verdict as to whether in your opinion the
accused has been guilty ol such negliyence and want of care,
such gross negligence,as to amount to ‘riminal negligence in
Law.

His Lordship will no doubt in his address to you point
out the Law on the subject and instruct you as to the degree
of negligence which is necessary in order to make a man
responsible criminally for the consequences of his acts.

1 should like at the outset to express on behalf of my
client his most sincere regret for this most unfortunate
accident. In his view he was the entirely innocemt cause of
this woman's death but a vehicle drivem by him has been the
cause of her death and T can assure you that there is no one
here who, under similar circumstances, could regret more than
he does that this woman met her death in a sense at his hands.
It is moreover (I think I am justified in saying this) his
intention whatever may be thé result of these proceedings to
see as a matter of grace that the expression of sympathy 1is
translated into something more substantial so far as the
dependents of the deceased woman are concerned. Acting under
advice he has taken no steps in this direction while these
proceedings are jending for a reason which I think, ventlenem,
you will be able to appreciate.

[his case is happily free from many aggravating factors
which are not uncommon in the ordinary course with running-
down cases. Not infrequently there is a suggestion that the
accused has been under the influence of drink or so affected
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by drink that he has not cmplote control of his faculties
and is subjecting innocent pedcat.rlana to the risk of not
driving properly. That fsctor is antinly absent from this
case. In many another case of this mgp there is the
charge of reckless speeding at these n&culm- spepds of
which modern cars are capable, where a yo*pm might take
out a car and drive at sixty or seventy miles an hour quite
regardless of other people. That feature is absent from this
case. There is at times a charge that a man has taken a
vehicle out on to the public roads when .11. is not in a fit
state to be driven, that is to say, when the brakes are not
brakes at all or when the tyres are liable to burst at
moderate speeds. Here again in this case there is no such
charge which my client has to answer. The point really is
whether under the circumstances he was driving in such a way
as to endanger the life of this woman without justification
to himself.

Now you have listened to a great deal of evidence,
practically all of it native evidence, and T think you will
agree with me, Gentlemen, that 1t has been extraordinarily
conflieting. It is difficult out of this welter of evidence
to arrive at the true facts of the case. I shall make an
attempt at o later stage to analyse the statements of the
varioud witnesses with a view to assisting you to arrive at
the truth but I ask you,as opposed to the aliuost incredible
variations which there are in the native evidence, to accept
the evidence of the only person wh . I sy, est, can be relied
on and that is the accused himself. I do submit to you
that he went into the box and told s simple, straightforward
story. I am going to be as briel as possible but I consider
that I must go over that story shortly with you in the
interests of my cliemt.

Now on the day in question, the 1Uth March, he had
been here in Kisumu and was travelling back to Sotik. e
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was travelling in his lorry ind; you have seen outside, a
1954 Chevrolet. It is a é:r which he hed driven at that
time something like 11,000 miles and was well used to. The
brakes and so on were in order. The lorry wes 1ight but he
has his personal boy as & passenyer and had picked up an
Askari on the road. At a point on the road which we have
come to know as Magwagwa Camp coming round a bend he came on
a large concourse of natives where he h:d no reason to
anticipate them. You have heard one of the natives tell you
that this camp was a new one and it had not been used before.
My client was accustomed to the road which he had used irom
time to time and had no reason to anticipete « large crowd
of natives. I make no point of that except this, that such
a crowd does have n somewhat unsettling effect on « driver.
lle is apparently driving in the blue where he has no
anticipation of meeting anyone and he suddenly comes on a
crowd of natives. | submit that this has undoubtedly an
unsettling eftcct upon the mind of the driver under the
circumstances. lle sees a crowd of natives nore or less in
two groups; one is fairly close to him under the suthortty
at the moment of the Chief and the other ane is some 35 to
40 yards further down the road. !ie sounds his horm loudly
and continuously, which has been admitted by every .itness,
and the natives scattered right and left and got off the
road, not only those in the first group but those in the
second group also. I am taking his own story at the moment
which is, I suggest, corroborated by .the two passengers he
had with him. Having seen that he had s clear road and
that the natives,not only of the first group but also of the
second group,had parted right and leit he takes his foot
off the brake which he had put on when he first caught sight
of the natives — as ne told you, he had slowed down to 1
something like 20 miles per hour having been travelling at
something like 30 when he came to the corner — and, there
being a slight declivity at that point, his car gathered

e
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momentun until he was tréwelling sbout 26 miles per hour.

He was not asked the question in cross-examination or in
examination but that is his impression of his speed, and he
did not go the length, as he might have done, of saying

that he looked at his speedometer for some reason and saw
that he was travelling at 26 miles per hour. e did nothing
of the sort. le said he calculated his speed at 25 miles
per hour. Iie had no reason to think that any contretemps
was about to arise. What hapened then is the matter in
dispute. I am still ta ing his own story which, as I say,
in i1ts essentials is corroborsted by the natives who were
with him in the car. Within a few paces ol the car an old
woman suddenly moved out from the crowd of natives or a few
natives standing on the right hand side of the road; it was
quite impossible for him to avold her and he saw that =
collision was irminent. lie did what he belleved to be the
best thing under the circumstances, he slightly swerved to
the left in what was a h neless attempt to avoid her. ilad
he swerved very violently to the left he would, on his own
story and I think inevifably you nust believe this, have run
grave risk ol charging into &« crowd of natives on his left.
Shere is no dispute about the numbers of natives who were
lining that side of the road and had he in attempting to
avold the woman swerved very violently there is no doubt
that he would have been endangering the lives of very many
and one instinctively on these occasions does the right
thing without thinking at all. !lle unfortunately hit the-
woman; he says he hit her as she came across the road from
the right and the damage to the lorry shows that the right
hand lamp was broken, that there is a dent in the front of
the radiator and that there is a large dent in the right hand
mudguard, It is not possible to say exactly what did
Bappen when the woman was hit. ‘The injuries were such, you
will appreciate from the Medical declaration, that the
Doctor was unable to say how she was standing at the time
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she was hit but the po.sibillgos are, the probabilities I
should say, that the left side of her head was hit by the
radiator and that she wes then thrown back on the bumper

bar which probably caught her about the kmees so that she
fell against the right hand mudguard. At any rate my

client himself is not quite clear as to €xactly where she
was hit; he only knows it was on the right hands€ide oi uhe
lorry. how as I told you he completely lost possession of
his faculties, which really means that the shock of the
whole thing was such that he did not for a short time, and
only for a short time, know what was happening ground him.
[lis mind on that subject is « complete blank. It appears
that the car dragged the woman's body underneath it for

some 30 paces, that she them dropped clear and the car
proceeded on for another 70 paces until he pulled up. Some
time before that limit of 10U yards was reached presumably
my client came to his senses, recollected or appreciated
that it was up to him to stop the car as there had been an
accident, and drew the car up. e was then told by an
Askari who had pursued him and had been hlowing a whistle
and by some other natives that he had knocked down or killed
a woman a/d he immediately reversed his car and went back

to the scene of the accident. (e got out all white and very ,
much upset as Mr. Lambert las said and proceeded to help Mr.
Lambert in every way possible with his investigations into
the cause ol the accident. Not from start to finish did he
attempt to hide anything or to prevaricate. lr. Lambert
said that he rendered him every possible assistance. Anongst
other things he volunteered the statement, no doubt it was
appar®nt, but he said he went on for some distance and then
reversed his car back.

Now I say that in its essentials, as to where this

. woman was and as to where she came from, this story of the
accused is corroborated by the two witnesses who were with
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him in the lorry. One wag sitting in the front seat with
him and the other was standing”in the back of the lorry at
the right hand side, which might account for the fact that
he did not see the road drag. At any rate I think you will
agree having seen the lorry that the Askari was in a good
position Lo see pretty well what happened at the tme of
the collision 'nd the period immediately pr\cading_l).

The Defence, of course, in these cases almﬁnﬁ'om
if 1t calls evidence from the disadvantage that the
representative of the Crown, my learmed friemd, has the
right to sum up for the Crown, in other words, has the last
word with the Jury. o_onsequemtly the Adyocate for the
Defenoe has to try and antieipete every point which the
Crowms 18 likely to present to the Jury im summing up their
#ide of the case. T imagine that the two main points I
should have to deal with are first, #he speed at which the
car was travelling, and secondly as to ‘the position of this
woman prior to the happening of the accident.

Now the only evidence we have before us in this case
of speed translated into miles per hour is the evidence of
the accused himself. Had Mr. Lambert seen this accident it
would probably have been fairly easy for him to say at what
speed this lorry was travelling because pmticall;ﬁcvq,qane
now drives a car and is quslified to judge speed within
certain limits; but the evidence of the Crown is native
evidence and that can get no nearer than to say that the
lorry was travelling fast. Now "fast" is of course a
relative term and it is very difficult indeed for a native
unaccustomed to cars to disassociate himself rrom the speed
of an ox-waggon etc. A motor car which in his view is
travelling fast might, in the eyes of a suropean, be going
at a moderate speed, and I would ask you to bear that in
mind in conning over the evidence of these witnesses.

There is also, of coursc, the well-known tendency of
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the native to exaggerate in a case of this kind. May I say
that they have here merely the evidence of one suropean
against them, and as far as two ol these witnesses are
concerned I have already suggested to them and I am going
to suggest to you that they are trying to make it as (ed as
possible. [t is very tempting for them to exaggerate in a
case such as this where there is only one suropean against

them. She was a looal woman who was killed and I have no

S A

doubt that in that Camp there was a great deal of excitement
and a greet deal of feeling and, amongst these unsophis ticated
natives, a great deal of justifiable feeling, and that

v -

influence was, I suggest to you, at work when they said the
car was driving fast. That does not destroy my clients
evidence that in his opinion he was travelling at 25 miles
per hour and I would submit to you that, the r ad being
clear as he swears it was and in which he is corroborated
by his native witnesses, the speed at which he was travelling
was safe under the circumstanoces, and that had this woman
given him a little more chance no accident would have
happened. She, I am afraid, was the author of her owm
death. You know what these women are; it is only natural
and one cannot blame them for it, but they do dither as
one witness described it. T[hey make up their minds quite
definitely to do one thing and then they suddenly change
their minds and do the other. ‘e have probably all had
that experience in driving.

It is quite possible my learmed friend may claim
that the fact that the lorry ran on for something like 100
yards is evidence of speed. Gentlemen, if there had beem
evidence on that dusty road that the car had been braked
and had failed to pull up in anything like that distance
I think there would have been no answer to it, unless of
course the brakes were detective, but the brakes were
satisfactory. 4 test was made by Mr. Lambert shortly after
the accident and he found the car pulled up within a °

‘;A
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S0 much for the question of speed, I will now degl
with the second point on which I presume the Crown will
argue, that is, &8 to the position of this woman and as to
the accused having had plenty of time at his disposal to
keep clear of her and that he negligently or, on the
statement of some of their witnesses, deliberately ran into
her. On that guestion there is a most amazing conflict of
evidence. First of all you have got in one room two
sophisticated natives holding positions under the Government
’harles and Murungl, one a hut counter and the other an
interpreter, and they say that for some time before this
lorry came down the road there was a group of, one says five
women and the other says five women and on¢ man, in the road
conversing and apparently quite apart and aistinct from the
general crowd of natives surrounding them. 'hey stick to
that story and say that the accused came along and
deliverately ran into that group of people without
slacreniny speed and without agsin sounding his horn,because
as he says there was nq;ecessi:y for him to sound it again
as the road was clear, they say that without sounding his
horn he crashed straight into this group of natives.
sentkemen, on these racts he should have been charged not
with manslaughter but with murder. I suggest to you that
you cannot possibly believe that. First of all you have

other witnesses [or the Crown who contradicted it.

There is

this old man Makore who struck me as being one of those

honest pagans you come across and sametimes get into the
witness box; I do believe he was honest but 1 think he was
mistaken. !le says, and ne was corroborated to a large
extent by the Askaril who was responsible for arranging these
lines mlango by mlango, he says two women and two only were
standing in the road and that they were well in to the left
hand side of the road. (e was slightly beind the deceased
' woman and there was a second woman close to the edge of the
road, that is, if I have got the picture right and I think 1
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have.  There was the woman unknowa mmd We deceased ,
voman and iakore, and he Says the car came along, he jumped t
clear and it struck the woman and he was quite emphatic that
he was only about 1% paces from the left hand side 6! the
road. While [ think that evidence is sufficient to destroy
the evidence of Charles and Murungi who, I suggest to you
very strongly, have concocted « case which they think it will
be very difficult for the white man to answer, lakore's

story cannot, T think, possibly be true in another particular
because ol the side of the car which was damaged. If this
unfortunate woman had been hit 1% paces from the left hand
silde oi the road where would the le1t hand side of the car
have been? It would efther have been into the bank at the
side of the road or into the crowd of natives so akore's
story in this respect cannot be true and with regret,

because I think he was honest but mistaken, you have
therefore to jetison his evidence where it conflicts with

the evidence of the accused and of his vitnesses that the
woman walked out into the road. | am going to make a
suggestion and possible solution and that is that they were
all standing as the Askari says he placed them and that old
Makore and the old woman had at some little time previously
gone across to the other side o1 the road; the lorry came
along and she says "ilere are my people™ and comes actoss the
road. That is the only explam;tion I can offer you or the
accident and T believe it to be the correct one. That old
man was henest. ‘[he dishonest people are those who concocted
the story of the accused running straight into the group and '
knocking one of them down. ‘hose are the dishonest ones. The
old lady is not here to tell us what hanpened. Probabl. she
got over to the right side o1 the road and suddenly realised
her own people were on the other side and came across and
got hit by the lorry. I do submit to you that this is the
proper explanatioen, The position of the glass splinters
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on the road shows that the early damage to the lorry,probably
the first damage, was the breaking of the lamp glass snd that
does support the accused's story that the deceased came
acrods the road from the right.

These two sophisticated natives stated in their
evidence that there were no natives opposi te the point of
impact on the right hand side of the road as the lorry was
travelling. Now the acoused himself is quite emphatic that
there were natives there but cannot say how many. ‘e knows
_there were souns there, and he is supported in that by the
wo vitnesses travelling with hix em the lorry. This is a
discrepancy whioh I would ask you te bear in mind as
reflecting on the veracity of these two natives who, I have
suggested, have concocted this story.

There is one point in connection with the case which
I feer I must trouble you with al though it is, I think,
entirely immaterial and I think it quite probedble that my
learned friend will agree that it is immsterial, but the
factor having been introduced into the case I feel T must
refer to i1t. I was given motice as Advocate for the accused
a short time ago that the Crown intended to call Assistant
Inspsstor Gramt to prove that the acoused did not hold in
this country a certificate of oompetency as a driver, I
believe and I shall argue that it is quite immifterial’
Yesterday I was told by my leamed friend acting for the
Crowmn that he d4d not propose to examine Inspector Grant.
You may have heard what I said to His Lordship, that if my
learned friend would give me an undertaking that he was not
going to cross-examine the accused on the point then | should
not worry Inspector urant. [ felt obliged to cross-examine

ir. Grant to show you what was the object of his presence

here as a witness. It must have become apparent to you that
ny client had not got a certificate of competency permitting
him to drive a motor vehicle in Kenya but I do submit and I
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hope my learmed friend will aygree with me, that it is
entirely immaterial to the {ssues in this case, part cularly
when we are told by Inupecto'r Grent that the P lice are
willing to accept a statement from the applicent that he has
driven a car before and if they are satisfied that that is
the case they will issue a pertificate of qu,withmt
more ado. I felt obliged to mention that factor of e
case because [ was in a diifficulty yesn?hy and & wrong
copstruction might possibly have becn put by you, Gentlemen,
a8 to the accused's record and character had I not cross-
examined Mr. Greant, The real tect of course is a test
which my client has stood up to, w.ether you have driven a
car for years witheut an accident. e is a young man and has
only driven for four or five years and as he told you he has
never had an accident except that the door of his Mother's
car flew open and got smashed.

Now, Gentlemen, I have, I hope, done something to
break down the evidence of the C:own in this case. I have
suygpested to you what is a possible explanation of that old
woman's novements :nd | hope that you will agree that it is
more than a possible, that it is the probable explunation,
and t at you will find my client has not been guilty of
negligence but that he was takem by surprise 'nd that the
0ld woman's death was unavoidable having regard to her own
actions. it 1s, of course, for the Crown to prove its case.
The onus is not upon me as Advocate for the Defence but it
is for the Crown to prove the guilt of the accused and unless
they do satisfy you on the evidence that without any quegtiom,
without any jquestion, the accused was guilty of such a degree
of negligence as amounted to Criminal negligence, then my
client i entitled to an acquittal at your hands.

The Crown will have to base its case cntirely on
native evidence some of which, I suggest, is distinctly
tainted and I ask you to bear that consideration most
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carefully in mind when you come to consider your verdict.
Again I would ask that*tnis should weign with you,
that here you have in the accused & young man who is on the
thmhold of his 1ife. This 1s a serious offence which cam
¢ punished by imprisomment and I do ask thlt you should take
tiat most seriously into consideration and that apart from

any benefit of doubt you will give him indulgence in view
01 the circumstances.
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May it please Your Lordship, Gentlemen of the Jury,
my address to you will be quite brief and it will Dbe
camoerned mainly with ome simple issue which you have to
determine which is a question of fact.

You have heard two different accounts of how this
accident happened. Pirstly there is the story told by the
Crown vitnesses that the deceased was standing in the road
and that on the approach of the lorry holr companions hastily
jumped to the side and that she was too late and was knocked
down before she could get out of the way. On the other hand
there is the story told by the Defence which is to the
effect that the road was clear until the very last moment
and that the deceased then ran across the road from right to
left giving the driver of the lorry no chance to avoid her.
I submit to you that of these two stories the Crowm story
is the one to be believed. You have two witnesses who, I
submit, are independent witnesses, Murungl the interpreter
and Charles the hut counter. They belong to different tribes
from the deceased; they hold positions of responsibility in
the Government employ and in the course of their work they
are oconstantly in close touch with Europeans and I submit to
you most empbatically that they have no reason at all in
wanting to concoct a false charge against Mr. Purchas. It
is very difficult for the Defence to get over the evidence
given by these people because, if it is true, they have a
very strong case to meet, and the only suggestion they can
make about the evidemce of these witnesses is that it was
deliberately concocted; that p-false charge was deliberately
framed with the object of gettimg the accused into trouble.
As Ipouuutthnh‘lutu.u\hwuuun all
why they should want to 4o that. As I have said they belamg
'$o different trides and I think you will agree that they gave

{
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their evidence in a straightforward sort of way. They did
not try te exaggerate it and one usually finds that if a
native comes t6 Court to give false evidence he will
exaggerate and it is usually easy to discover whether or
not he is trying to tell exactly what he sav. Then there

is this QM‘- Makore, and in the case of this men my
loamd{frtnd does not suggesi that he is trying to
concoos a story. In faot he has given striking testimony
of the honesty of this s and perhaps for that very

reason you will think hip evidence was true. I think you
nust have been impressed by the way he demonstrated his
evidence and he was clearly describing something he ac tually!
sav; he was not describing something imaginary or somt thing
he thought about afterwards and which be had reconstructed ,
as being what he thought must have happébed. | He wms
clearly demonstrating exactly what he gav ani what happened!
at the time, and I ask you to accept that his evidence is
true and not only true but that he is mot mistaken.

There are some points in the evidence of these *‘
three witnesses in which they 4o not correspond exactly =t
xmi I think you will agree that they are comparitively
minor points such as, for instanece, the nmwmber of peopls
comprising that group an the roed. Before the ascident
happened they probably had no particular reasem %o notice !
the number of people. The accidemt happened qufﬁll ad
it 1s not surprising if there are veriations in the
details but I submit that one cardinal point does emerge's,
and I can summarize that by saying this, that it was the
lomtiohmuutho'-mdmﬁow-nmm
into the lorry and that is the whole issus on which I ask
you to concentrate your attentiom.

The Defence story is, in my submission, unworthy of

credit. With regard to the accused himself, if he was
driving negligently and carelessly he probebly dossn't
renesber exactly what happemed. Quite possidly the first
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thu(;\d knev was that the woman was in front of his lorry
and it seems to me that it is grobably the most likely
explanation that he lost his head and went on a hundred
yards without stopping. I do not want to contest that point
at all. -

I think you will be satisfied that neither.of the
two native witnesses called for the Defence is to be
believed. First there is the boy sitting beside the me&
There i one thing of which he was more certain than nothlr
and that was that the women was hit on the right side of her
hesd. If he saw the aceident as he says he did the picture
of it would be impressed em his ming, and he autowatically ™
and instinctively raised his hamd and demonstrated the
right hand side of the face when asked where she was struck.
He did not take time to think it out; the answer camne
straight eway and he stuck to it. He said that at any rate '
he was certain she was struck on the right hand side.
Either you accept that or you reject his evidence altogether
in which case of course he cannot be taken as corroborating
in any way the testimeny of the scoused. That statemmt ¢
that the deceased was struck on the right hand side of the
head is oonsistent with the Medical evidence. The Doo tar
I quite agree was not able to commit himself to anything
definite or comclusive. It is a serious matter in a case
of this kind for a Doctor to say amything deﬁxﬂh nll‘ho
quite fairly said he could not comit himself. You lave
seen the lorry and those demts in the mudguard and the
marks on the radiator and it seems very likely that if the
woman had been struck so forcibly as to make those dents
there must have been some injuries on the parts of her bedy
vhich were struck. The actual injuries the Doctor savw axe
as follows: A fracture of the left thigh bame and & 4
fracture of the right thigh bone. They were both brokmm.
There was a bruise on the right shoulder, & bruise vith
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byoken skin on the outer side of the right eye,a bruis:’vith
broken skin on the right side of the head, and apart from
the general condition of the body which, I imagine, must
have been kmocked about very considersbly, the only distinot
injury om the left hand side was a cut one inch in length
through the skin on the inner side of the left elbow, and
the fracture of the left femur and incidentally the right
femur was also fractured. n the right side, however, you
get a bruise on the shoulder, a bruise on the eye and a
bruise on the side of the head, which is entirely consistent
with the Crown evidence that the woman was struck on !er
right side.

Then there was the evidence of the Askari, the last

witness. Now, Gentlemen, I think you have probably formed

the impression that the Askari was not telling the truth.
[t is very hard to believe he looked down through that little
hole and saw Mr., Purchas applying the brakes. It scems
hardly conceivable that in the excitement of the moment he
remained bending down and looking through, =and then from his
own stotemert it is clear that he could not have been keeping
s look out. He didn't <ee the road drag; he didn't see the
Chief getting the people off the road, «nd therefore I ﬂu.nk:
you must have very grave doubts s to whether he was looking
at all. I therefore ask you to sttach no importance whatever
to his evidence.

The evidence of these Defence witnesses is, [ submit,
in very striking contrast to the evidence given by the Crown
witnesses. The Crown witnesses have not attempted to
exaggerate and they have given the impression of people who
are trying to descrive what they saw. There is nothing at
all unreascnable or impossible about the story. My learnmed
friend has suggested that you cannot believe the accused saw
this group and deliberately ran into them and he suggests
that if that is so the proper charge would be murder. I am
not suggesting that he deliberately ran into the group, but
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when he came to the first group amd the people got out of
the way he probably expected that they would all get out
of the way and carried on at a speed of about 35 miles per
hour; he saw this small group of five or six people nnd
they appeared to see him and he probably thought they would
also get out of the way but this unfortunate woman stopped
and dithered and the accused, having run the risk of
carrying on at a speed of 25 miles per hour in the hope
that they would get out of the way, was unable to avoid her
and knocked her down and ran over her. ‘

With regard to the purely legal aspect of the matter
I am quite content to rest entirely on what His Lordship
will tell you as to the meaning of criminal negligemce. I
would only mention that in a very recent case, the case of
.ndrews, the House of Lords reaffirmed the decision in the
leading case Bateman that in cases of this kind it is
necessary for the Crown to prove a very high degree of
negligence. My submission is that if the facts are as
alleged by the Crown them that high degree of negligence has
been proved.

Picture to yourselves, Gentlemen, that sceme. The
camp crowded with natives, many ol them by the side of the
roed and a good many actually on the road itself. Then
pioture the lorry driving along at a speed of 35 miles an
hour with no theught en the part of the driver about what
vill happen if one of these chattering natives, most of

them elderly people, fails to get out of the way or is taken
unawares and runs panic-strickem in front of the lorry.
1 think you will be satisfied that if that is what happened |
them the accused is guilty of oriminal negligemoe amd I
would say that that negligence must be considered in relation
to duty. Negligence really means neglecting to perfom a |

duty and in the s ecial circumstances of this case it was

the duty of the accused to drive very slowly and carefully °
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1 therefore submit that the stary told by the

Crown witnesses is substantially true. It is impossible

to explain away that evidence and unless you are satisfied
that they have deliberstely concocted this story I ask

you %0 scoepl Mheir evidemos and to find the acgused 1s '
guilty of criminal negligence and therefore of manslanghtep
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to explain away that evidence and unless you are satisfied
that they have deliberstely oconcocted this story I ask

you to acceph their evidemos and to find the acgused is )
guilty of criminal negligence and therefore of manslanghtes
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The Information contains only one count, that is,
the oount of Msmslaughter but I would ask Your Lordship to.
consider whether it would be proper to direct the Jury ‘
that they may convict on a lesser offemce al though not
properly charged. I would cite the parallel that if a man
is charged with smmdar it is very common for him to be
convicted of menslaughter even though not charged, and if a
man is charged with driving to the common danger and the
offence is not found to be true he may be convicted of the
lesser offence of careless driving. 7 would put that
before Your Lordship for oconsilderation but 1 leave the
matter entirely to Your Lordship.
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Gentlemen, I will mention one or two points first of
all in order that you may, as I think you should, dismiss them
entirely from your minds. The rirst is the fact that after
the acoused's lorry hit, as it undoubtedly did hit, this woman
1t continued for a distance of 100 yards. That might be a
very material fact indeed if it was suggested that this
accident had happened owing to the motor car being drivem at
an excessive speed, but it is agreed by both sides here and I
think the evidence justifies you in holding that this lorry ‘
was not being driven very fast; 20 or 26 miles per hour, and
therefore it is quite obvious that it could have been pulled
up much more quickly. Sometimes the fact that a motor car
has continued for a long distance beyond the actual place
where an accident occurred is of great importance because it
proves that the car must have been going faster than the
Defendant says it was. The argument in such a case is "You
say you were only driving at 20 miles per hour. #e all know
a car going at 20 miles per hour can be pulled up in 10 or 15
yards, or possibly less, and if you went along for 100, 1860
or 200 yards it is quite obvious you must have been going
very much faster". fhat aspect does not come into this

case at all.

The second matter is the fact that Mms beem alluded 0
by Mr. Archer, namely, that the acoused had not got a
certificate of ocompetency. That fact again might be a very
saterisl faot Af At was suggested or if there was any
evidence that the accidemt had happemed because the man who
was driving the car was inexperienced or imoampetent but 1t
is not suggested here that this accident arose from any lack
of skill or power to manage the oar. Therefore the fact that
the accused had no certificate of ocompetency does not affect
the matter.



-85 ~

Now Gentlemen, in this case as in many others one is
always faced when one cames to gecide on questions o1 fact
with a great difficulty which is common, to§ys certsin
extent, in all cases. It is partjcularly common in cases
rohting 10 motor car accidents and, as if that were not '
enough, it is mm common s$111 vhen we come to deal with
vndlmud or pative witnesses. That difficulty is that in
any event which happens very‘quigkly, and in the ocase of a
motor car acecident as you na‘.!‘Q is a matter of ngonds
and fractions of seconds, it i’l extremely difficult even for
an intelligent snd Observgnt person to distinguish between
the things which he hes actually seen and the things which
he thinks must have happened but whibh he did not really
see at all. In other words, people confuse inferences with
actual fects observed by the senses. Now in this ease it
is a significant fact snd a fact which is not present in
every case that it is ,uite clear that the two accounts of
this accldent which we have heard were both given st U e
time or very shortly after the accident. It-i8 not & case
where it can be suggested that the #count glven either by
the Prosecution or by the Defence has been manufa-tured
afterwards or patched up, and I would put before you as well
as 7 can or remind you rather o: the two accounts between
which you have pot to choose,

n the side of the Prosecution you have three
witnesses, Murungl, Charles and the old .an .akore. kr.
Lambert, s you will remember, told you that the account
given by Furungl was given a ver, few minutes after the
accident, alter they had carried the woman to the hut, and
that it was given by way of contradiction of what the
accused said. |he accused said the woman had crossed the
road from the right and it was in contradiction to that
that Murungi said the woman was standing on the road. [his

is Mr. Lambert's account of what he said: That the woman




was standing in the road about 13 peces from the left hand
side. He was quite emphatic tMat dn m not orossing the
m- He Mbol how these pooplo were standing in » |
m. ufh the tail of the line wmly on the road and he’
said: "'rh-y got startled and oné looked in front and one

- looked back; by that time the lorry had already arrived and

struck”, and then again he said "She got stafled and looked
in front smd then looked baek and then she was struck and ‘
fell dom. She had Just tumed to loo£ behind when she was
struck". e seid the lorry hit her on the right side.

I'he hut co;xtor Charles put it very much in the same
way: "She was surprised and could not tell whether the lorry
was o-ng-fn- in fromt or behind. When she game to her
senses she looked over her shoulder but at the sam¢ time as
she looked she was struek". '

Then the old mem Makore had a rather vivid remark in
his evidence: "I being a man got off and she being a woman
didn't. ‘¢ were in a 1ine; then we saw the lorry coming .
I stepped back, then the lorry came and caught the woman.

If T had not fallen to the side T did tHé hrq would have
killed me also".

Now taking these stories ior the moment they give us
8 picture. The lorry comes pound the cormer and here are
these pecple. [here {s one group fairly near the comer;
the hom 15 blown and as we have heart the Chief hurries the
pmople off the road snd the road is clear, and the picture
suggested to my mind by the evidemee of the Prosecution if
it is correct is that the collection of people nearer to
the lorry scattered. There wer other people on the road
rurther on and the suggestion is that the lorry cane on
hoping or exjecting that these people would in turn get out
oL the way, the old menm Jumps out of the way, the woman
looks the wrong way first asd then the right way and them
s8he is too late. Now that is the ploture 6f you believe the
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story of the Crowm and it is for you to say whether you
believe it or mot.

On the other hand the accused from the very first
said that the woman had crossed from the right at so short
a distance from him that it was quite impossible for him to
do anything to avoid the accident. lie says perfectly
frankly that he did not attempt to put an the brake because
there was no time to do so. iiis story is borme out by the
native who was sitting beside him in the lorry and by the
evidence of the Askari who was at the back of the lorry.
The Askari is far from satisfactory as a witness but that
does not mean that he is not possibly telling the truth.

It is undoubtedly the fact that just as Murungi, Charles

and Mekore gave thcir account of the accident soon after

1t happened so these people gave their account W Mr.
Lambert while he was still on the scene and at a- time vhen
apparently there would have been no opportunity of the
accused instructing them in such a story or of them
concocting 1t. When one is confronted, as you are, with
two contradictory stories of an occurrence one naturally
tries to look and see whether one party or the other are
either telling lies or making a mistake and one looks to

see 1f there is any undisputed fact that will help, and I

am bound to say, Gentlemen, that in this case [ can find
extremely little assistance from facts of that kind,

The injuries to the woman undoubtedly suggest that she was
hit on the right hand side of her body but I can omly say
that they suggest it because the Doctor himself says "I am
unable to state whether these injuries were caused by impact
0l the vehicle ayainst the body of deceased or by the
deceased in strikin, the ground as the result of having been

struck elsewhere by the vehicle.... From the combination

of injuries I am unable to state the direction in which the
deceased was facing at the time of the impact or whether
she was stationary or moving", and on belng asked "Was the
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any indication that she was firet Wik eu the rignt-hand
side as opposed to the left or vice-versal® hif reply vak =
that there was no indication either way. Therefore the ’
highest one cen put it is that from the fact that most of
moum-mmmongmmuumdrm-muot
that, as we have seen, there are considerable injuries to
the lorry it does seam probable that she was struck on her
right hand side; but wmless I have copletely m~
xyself I cannot get from that any gnism in chossing
betwesn ane story and the other. If, as the Defemoe say,
.she was crossing the road in front of the lorry from the
right hand side to the left, then surely her left side would
be what the lorry would meet. If, as the Prosecution
vitnesses say, she was standing on the left hand side of

the road and the lorry came along and just as it was meeting
her she looked over her left shoulder, again it would be

her left side that would be hit. Therefore as far as this
is concerned I cannot find very lunh‘b help you. )

Now Mr. Archer has pointed out and, if I may say so,
very properly pointed out that possibly a hint may be drawm
from the undoubted fact that just immediately before the
lorry met the woman it swerved or attempted to swerve to the
left, Mr. Archer says that is oouinq with the story
that a man is driving along a road that he believes he has
u-toboolminrmtofhundlﬂ’hhﬂtbl;o’
warning someone springs out from the right hand side so
close to him that it is impossible for him to aveid that
person; he instinotively swerves away and them he must
swerve back again because if he continues in that direction
he finds he may run into the side of the road Al another
lot of peeple thers; and he says that if in fact the ocase
put up b the Prosecution is correct and there was this
1ittle group of people standing om the left hand side eof
the road would he have driven straight into them? Well
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any indication that she was fire$ etimek en the right-hand
side as opposed to the left or ﬁn—ﬁﬁ." his reply vk
that there was no indication cimr way. Therefore the
highest one cen put it is that from the fact that most of
the injuries were on the right hand side and from the fact
that, as we have seen, there are considerable injuries to
the lorry it does seem probable that she was struck on her
right hand side; but wnless I have completely om”l
Mlmtptmmatmluilmum
f betwesn one story and the other. If, as the Defemce say,
_she was crossing ke road in front of the lorry from the
right hand side to the left, then surely her left side would
be what the lorry would meet. If, as the Prosecution
wvitnesses say, she was standing on the left hand side of
the road and the lorry came along and just as it was meeting
her she loaked over her left shoulder, again it would be
her left side that would be hit. Therefore as far as this
{s comcerned I cannot find very mush to help you.

Now Mr. Archer has pointed out and, if I may say so,
very properly pointed out that possibly a hint may be dram
from the undoubted fact that just immediately before the
lorry met the woman it swerved or attempted to swerve to the
left, Mr. Archer says that is oouiltﬁ with the story
that a man is driving along a road that he believes he has
seen to be clear in front of him and suddenly without any
wamning somecne springs out from the right hand side so
oclose to him that it is impossible for him to aveid that
person; he instinetively swerves away and then he must
swerve back again because if he continues in that direction
he finds he may run into the side of the road amd another
lot of pesple thers; and he says that if in fact the ocase
put up bp the Prosecution is correct and there was this
11ttle group of people standing om the left hand side of
the roed would he have driven straight into them? Well of
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course he would not, but he might have driven at them
uyin(tohm.lf "You see me ouinzorityonlm'tm
“%ught to. Get out of the way" But according to Mr.
mb;rt's observations on the spot the tracks of the lorry
yere'to 'tle left hand side pf the rosd. If so, and if he

was driving at them, I don't mean driving at them

dsliberately but expecting that tney would get out of the

way before he came to them, then I cannot see Why he

ihould sverve to the left. If ho sverved at all I hink be
 should sverve to the right. @

Those, Gentlemen, are the two socomts of the sotual
facts that happened and you will have to-choosd betwesn
them. *

Now you may acoept in 1ts entirety the story told
by the Prosecution vitnesses; you may say to yourselves
that the witnesses for the Defence are either telling
untruths or meking a mistake; but you must not accept the
story iold by the Prosecution witnesses unless you are
quite convinced that it is true. In other words it is the
duty of the Prosecution to convinoce you that the acoomt

E

given by their witnesses is the correct account, but that
is not the case as regards the acoount put forward: by the «
Defence. It is not for a man who is accused 1o prove
that he is innocemt. !e has done encugh if he talls you a
story which you homestly think night-pesidbly be trus evem
though you may not be convinced that it iz tres., That is
what we mean when we say that a priscaer is entitled to the
bemefit of the doubt. In human affairs facts camnot be
proved with mathematical certainty but what we mean vhem
we talk about a Jury being satisfied beyand all reascnable
doubt is this, that no member of that Jury should feel
after he has given his verdict that he wants to say %
himself "I wonder if I was right". !le ought to have no
serious doubt.

As I have explained in the case of the account givem
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course he would not, but he might have driven at them
uytn;to_m-olr "You see me ocoming or if you don't you
ought to. Get out of the vay! But sccording to Mr.
Lambert's observations on the spot the tracks of the lorry
yerolt.o the left hand side of the road. If so, and if he
was driving at t.hn. I dan't mean driving at them
deliberately but oxpocung that they would get out of the
way before he came to them, then I cannot see Why he
should swerve to the left. If he swerved at all I think he
| should swerve to the right.

Those, Gentlemen, are the two mcomtl of the actual
facts that happened and you will have to -choose between
them. . .
Now you may accept in its entirety the story told
by the Prosecution witnesses; you may say to yourselves
that the witnesses for the Defence are either telling
untruths or making a mistake; but you must not accept the
story told by the Prosecution witnesses amless you are
quite convinced that it is true. In other words it is the
duty of the Prosecution to convince you that the account
given by their witnesses is the correct account, but that
is not the case as regards the account put forward by the
Defence. It is not for a man who is accused o prove
that he is innocemt. He has done enough if he tells you a
story which you homestly think might possdbly be trus evem
though you may not be convinced that it is trus. That is
what we mean when we say that a prisoner is entitled to the
bepefit of the doubt. In human affairs facts camnot de
proved with mathematical certainty but what we mean when
we talk about a Jury being satisfied beyond all reasamable
don_bt is this, that no member of that Jury should feel
after he has given his verdict that he wants to say %o
himself "I wonder if I was right". !le ought to have no
serious doubt.

As I have explained in the case of the account givem
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wmuoonudmu is not necessary mmum
to you that his vemsion is correct. nuwum 5%' :
honestly thimk that perhaps it may be tws. - o

Well Gemtlemen, nnnltorﬁ.t-tldﬁnuu.
If you do not aeoept the account of the facts given by the
Prosecutien, that 4s %0 say/ if you are quite satisfied that-
they are wrong, that A% $he @nd of the case. If you think
that they may be correst, a that the account ‘v’viﬁﬂ
noouoduubonrmtbnmmtmmhatr
again I t8ll you that you mest give m_.‘&sﬂ?m :
of the doubt and he is bound to be acquitted. ulltm
think that the account of tMiis accident given by the |
Prosecution is the true account asd you are quite satisfied
that the account given by the Defence is not trus, thea ”‘
have tocmndcthowmtbpe-lmpﬁlm l
that 1t happems to be the type of case ia which a Juige
cannot give you very much assistamee.

The section of the Penal Code under which - am
is charged says that emy persom who by an wmlawful act or
omission causes the death of snother persan is guilty of Y
Manslaughter, ard an unlawful d-sq is an ominsion ° '
amounting to culpable negligenoce to ulm a Au' m
to the preservation of life or health, whether such omission
is or is not accompanied by sm intention to cauwse death or .
bodily harm. Well of oourss in PRcWocallf all Gases of
Manslaughter by negligence it is perfectly cbiigus fyem the |
start that the last thing the acoused intended tolnum
cause injury, and in practically all of such cdBes there is’
probably nobody who regrets what he has done more than the
accused himself.

As to what amounts to negligemnce in amny particular
case one cannot give any fast rule because the standard of
care naturally enough varies with the circumstances of
every case. If you are driving a ntcr‘oq‘ni m 8OO A

|}

“
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‘ g
by the acoused perwin it is not necessary ru-mum
to you that his veysion is urnot. It"““!’

thytuthtmpnwhou .,‘
" Well Gemtlemen, 30 much for the facts of the nuo.‘
If you do not asoept the account of the fasts given by the
Prosecutian, that 4s %0 say; if you are quite satisfied that |
they are wrong, that 4 the end of the case. If you think
that they may be correst, a that the account .tvq‘w the
accused nay be correct but are not very sure ni%. then
egain I tell you that you must give m.‘.\u _‘.*ont
of the doubt and he is bound to be acquitted. ' But 'if you
think that the account of tlMis accident given by the
Prosesution is the true account and you are quite uusnod
that the account given by the Defence is not truse, th.ni
have to consider the Law en the gase and cnoe more I regret
that 1t happens to be the type of case in which a Judge
cannot give you very much assistamoe.

The section of the Penal Code under which the aoccwsed
is charged says that amy persom who by an umlawful act or
omission causes the death of snother persan is guilty of
Manslaughter, and an unlavful omission is an owissics -
amounting to culpable negligence to discharge a duly temding
to the preservation of 1ife or health, whether such omission
is or is not accompanied by an intention to cause death or
bodily harm. Well of course in practically 411 cases uf
Manslaughter by negligence it is perfectly obyisus from the
start that the last thing the acoused intended to do was %0
cayse injury, and in practically all of such cases there is
probably nobody who regrets what he has done more than the
accused himself.

As to what amounts to negligence in any particular
case one cannot give any fast rule because the standard of
care naturally enough varies with the circumstances of

every case. Ifyouaudﬂdnguntoru;tﬂnilug,'»
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growm man obviously in possession of all his faculties
someone perhaps whom you know, coming along in front of
you no ame would suggest that you should drive very slowly
or stop. On the other hand, if you see a little child
clearly it would be quite insufficient for anyone who had
run over a little child to say when charged with it "Oh I
blew my horn. #hat more was I to do’". Therefore in
every casc the question arises "Has the man done all that
he should have done in those circumstances?" or perhaps
it should rather be put "Has he grossly and completely
failed to do what he should have done in those circums tames
You will probably agree that a man driving a lerry
anf seeing a crowd of natives on the road would be expected
to take more care than if they were people of higher
civilization and more familiar withmotor cars and crowded
tgaffic. We are all familiar with the way in whish, even
when you hoot, a native will sometimes take no notice of
1t and on another occasian will leap frafitisally out of
the way. ilere is what the Law books say on the subject:
"Mere inadvertence, while it may create civil
"liability, will not suffice to create criminal
"liability".
In other words, before you can punish a man for causing
death or injury by negligence you must be satisfied that,
having regard to all the circumstances of the case, the
place where the accident ocourred and the sort of person
to whom it happened, the accused had acted with very great
and reckless indifference to the lives or the safety of
the people who were there or the person whom he ran into
or whom he injured. As was said in one case:
"Whatever epithet is used and whetler an epithet
"be used or not in order to establish criminal

"liability the facts must be such that,in the

"opinion of the Jury, the negligence of the accused
"went beyond a mere matter of compensation between




"subject and subject and showed such disregard for
"the 1ife and safety of others as to amount to a
"crime against the State and conduct deserving
"punishment."
It is impossible, as 1 have said, in cases of negligence
for a Judge to draw a line and sy "Gentlemen, if you find
that the facts are so M so then the ease ¥ill be upon one
side of the line and if you find the facts are so and 80 n‘

will be on the other side". Lvery case has to be judged

according to its owd gircumstanees.
If you find yourselves unable honestly to say which

is the true version of the facts then the accused should be
acquitted. If, on the other hand, you believe that he
drove along this road seeing these people in front of him
and perhaps expecting that they would get out of the way
but from the time he turned the comer taking no steps %o
warn them of his approach, then it would be for you to
consider whether in these circumstances ne was acting with
such indifference to their lives and sarety as to deserve
punishment.

'he last thing I would say to you, tentlemen, is
this, the L.w as you know makes no question of race or
colour and I am quite sure that you will allow no sucn
consideration to affect your minlls when you come to conside:.
the liability of the accused.

Now Gentlemen will you please consider your verdict.

THE JURY RETIRED AT 12.15 AND
RETURNED AT 12.30.
THE DISTRICT REGISTRAR: Members of the Jury, are you
agreed upon your verdict?
THE FOREMAN OF THE JURY: Yes we are agreed.
THE DISTRICT REGISTRAR: Do you find the accused Robert
Peter Chapmen Purchas guilty or not guilty of
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the manslaughter of Mara wife of Mauti?

THE PORM OF THE JURY: We find him Not Guilty.

THE DISTRICT REGISTRAR: You say h® is Not Guilty and that
is the verdict of you all? ~

THE FOREMAN OF THE JURY: Yes.

(The prisoner is discharged).




IN HIS 'S iME COURT OF KiNYA
; 2 AT KISUMU
A 0.78 OF 1987
R E 1
versus

ROBRT PEISR Y
LR PELK UMY PRIUS | M f:

1, J STANLSY TEMPLETON, Official Shorthand Writer
to His Majesty's Supreme Court of Kenya, do solemnly
and sincerely declare that having been requdred by the
Registrar of His Majesty's Supreme Court of Kemya to
furnish to him a transoript of the shorthand notes
relating to the trial of the above case, to which
transeript this Declaration is annexed, I, the said
James Stanley Templeton, certify that this is a eorrect
record of the proceedings at the said trial.

DBCLARED at Nairobi this

19th day of Jume, 1987, |

Before me: - , ) .
] By i, -

|
, |
yke

-

Registrar
Supreme Court of Kenya.
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PLEA
CHARGs PO THy JURY
OPENING ADDRESS FOR PROSECUTION

EVIDENCE FOR THE PROSECUTION:

JOHN FORBES

GEORGE MILNE TAYLOR

%5, KIBROP ARAP RAGOLS

5%y
KIMETO Mm )
JOHN FORBES (xhuuod)

AKBARALI RAJABALY
MALAKWEN ARAP KOECH
KATWA S/0 SERTTE -

EVIDENCE FOR THE DiFENCE:

UNSWORN STATEMENT OF FIRST ACCUSED )
OF SECOND ACCUSED

UNSWORN STATEMENT
ADDRESS BY FIRST ACCUSLD

{

-

Examined
Cross-Examined
Examined

Examined
Cross~Examined

Examined
Cross-Examined
4

Examined
Cross-Examined

Examined
Cmss-Rnnned

~ Examined
Cross-Examined

Examined
Cross-Examined

SUMMING UP
VERDICT OF JURY
SENTENCE
LIST OF EXHIBITS
Exhibit No. 1 - Photographs
Exhdbit No. 2 -~ Kiboko

Exhidbit No. 3 -

Negatives
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O HIS l[.mrr's smmm COURT OF K:NYA
{ . SESSIONS HOLDEN AT BLRORET -

. 1st March, 1987,
BEFQRE

HIS RONOUR MR. ACTING JUSTICE LANE

(AND A JURY)

| ]
CRIMINAL CASE NO. 10 OF 1987

R_B X
.> versus
“(1) JACOBUS PAULUS ENGLEBRECHT

and

. (2) KIMUTAI ARAP KIBORE

Transcript of Shorthand Notes takem by J. S. Templeton
Official Shorthand Writer to H.M.Supreme Court og

qn.
MR. A. PHILLIPS, CROWN COUNSEL, appeared for the Proseeuﬁmj
The Accused were not defended by Counsel.

. PLEA
THE DISTRICT REGISTRAR: Jacobus Paulus Englebrecht and
Kimutai arap Kibore, you are both charged for that you on
&he‘ 5rd day of November, 1956, in the Rift Valley Province
assaulted one Kibrop arap Ragole thereby occasioning him
actual bodily harm which offence is assault causing actual
bodily harm contrary to section 229 of the Penal Code.
Do you plead Guilty or Not Guilty?
ACCUSED KO.1. Not Guilty.
ACCUSED NO.2. I hit him with three strokes of a kiboko.

(taken as plea of Not Guilty).
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THE JURY WERE DRAWN;
The first Juror to be dnu.'ﬁ,w‘i{.l.;ﬁ;. Kurghy who was
challenged by Mr. Phillips on the ground of deafness. The
challenge was allowed.
The following Jurors were then drawn:
D.A.J. Coetzee
¥,J. Ullnan
7.8, Btheridge
G.R. Pembridge
P.H. Wontner
Both accused were warned to challenge but made no objection

. “-},.T

D.A.J. Coetzee was affirmed and the other four Jurors were
sworn. The Jury appointed G.R. PEMBRIDGE to be their

foreman.

THE DISTRICT RBGISTRAR: Gentlemen of the Jury, the
priseners Jacobus Paulus Englebrecht and Kimutai arap
Fibore are charged on this Information with assault
océasioning actual bodily harm contrary to Section 229

of the Penal Code in that on or about the 3rd day of
November, 1856, in the Rift Valley Province they assaulted
on® Kibrap arap Ragole thersby occasioning him actual
boddly harm. To this Information both the accused have
pleaded Not Guilty and it is your charge to say, having
heard the evidence, whether they be guilty or not guilty.

MR, PHILLIPS QPENED THE CASE ON BEHALF
X ;8 OF THE PROSECUTION.




’
MR. S AD ES ON

May néplmc'!qur Lordship, G;n‘tlemen of the Jury, the
issue ihich you have to try im this case is very simple.
There tlll be no legal intric'cics to worry you. What
!ou m%onmed with is a gimple, straightforward
Qeszion of fact, namely, upther the two accused
assaulted the Complainant and whether that assault caused
him bodily harm.
The ?Irlt witness whom I shall call before you for the
Prosecution is the District Surgeon Dr. Forbes., lie will
tell you that on the 9th November last he examined the
complajnant Kibrop arap Ragole and he wtll tell you that
he found him to be suffering from certain injuries which
) included the following:
A mass of linear bruises on the left hip of which
not less than ten were distinct, and in the case
of one of these bruises the epidermis was totally
removed. 'm the right hip there were at least
seven abrasions and in four of them the epidermis
was totally removed.
‘'here were a number of other injuries including injuries
on the left cheek, on the right cheek, sn the side of the
head, on the chest, on the back, on the knees, on the
right thigh and on the abdomen. .ost of these last named
injuries were comparatively minor ones.
It will therefore be quite clear to you from the Loctor's
evidence that the complainant did actually suffer bodily
harm. "The case for the Crown is that that bodily hamm
was the result of a flogging, or, to be more accurate, a
series of floggings administered by the two accused with
a kiboko.
It appears that Mr. Englebrecht the First /ccused
suspected the complainant, who is aged apparently about

15 years ”d who at that time was employed by 'r.
R D

-
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I ,,\ho found to be missing - I think the exact sum was S 100 -

Emglebrecht as a houseboy, of stealing some money which

and Mr. Englebrecht charged this boy with the theft of
that money. The complainant denied the charge but appgars
to have been frightened and to have run away. He was |\
brought back to Mr. Englebrecht and again denied the '
charge. )r. Englebpecht then produced = kiboko and
threatened to beat the boy with {t. 4s a result of this
threat or as a Teeult of the nctual beating (which it was
will no doubt np.lblh' the evidence) the complainant
admitfed the theft wnder pressure and said he would show
vhere the money had been hidden. e then proceeded to
point out a hole in the ground but no money was found
there; he was beaten again, and again apparently in order
to escape further beating he said he would show where the
money was and again he pointed out a place and no money
was found there. This happened several times and each
time the beating was repeated. During the course of the
beating the complainant apparently mentioned the second
accused ¥imutal as having stolen the money and while the
beating was going on Kimutai himself arrived and took a
hand in the beating himself. This was:with the consent
and approval of Mr. Englebrecht who was still present.
After the complainant had been repeatedly beaten MNr.
Englebrecht went to Eldoret leaving the complainant tied
up. Next morming the oniphimt ran away and some days
later, I think it was about six days later, he was seem
and examined by Dr. Borbes. )

The witnesses who will be called for the Prosecution to
testify to the circumstances in which the flogging was
carried out will be firstly the complainant himself,
secondly & young boy named Katwa aged about 13 who at
the tipe in question and until at any rate quite reoem tly
was in the employment of Mr. Englebrecht, and in addition
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two other witnesses who were in the employment of Mr. .
Englebrecht and as far as I lhow they may still be in his
e-ploy-nem; they are two Nandi matives and they apparently
assisted at the flogging by helping to hold complainant down

Now in & case of this ikipd where the witnesses are
natives of a somewhat primitive type and where they view
the matter from d.iﬁ’orﬂ;t angles it is not surprising if
their versions do not exactly correspond in all details.
The complainant naturally might be inclined to exaggerate
somewhat, and in this case he tells a story about & pistol;
he says that Mr. Englebrecht pointed a pistol at him and
threatened him with it. Well that story may be quite true;
on the other hand it may not be true. Tt may be a piece
of exagferation which he has introduced into the story in
the hope of making a bigger impression. No doubt,
gentlemen, you are familiar with the type of person who is
inclined to embroider a story in the hope of impressing
his hearers, but that need not necessarily mean that the
whole story is false. On the other hand the two Nandi
natives would probably be disposed to minimize th:gg:;l:}
the two accused because, at any rate until recently, they
had been in the employment of first accused and as I say
they themselves took a hand in the beating. The other
vitness is a small boy named Katwa and I may tell you at
this point that it was subsequently proved that this boy
Katwa was the actual thief and he was in fact convicted in
the Magistrate's Court of having stolen the money, which .
shows that the complainant was entirely innocent.

It is for the Jury in a case of this kind to
discriminate and after eliminating such part of the
evidence as they think to be unreliable to decide what is
the residuum of truth and I have no doubt after doing that
you will find in’' this case that the charge has been proved
Certain facts in my submission will stand out clearly
from the evidence. Firstly that both the accused actually




inflicted blows on the complainant but it was Mr. Engleb
who took the initiative and who was in control of the
proceedings throughout. GSecondly I think you I&ﬁ be
satisfied that no voluntary admission was made by the
complainant and there was no proof of his guilt, and in
fact as I have already told you he was afterwards proved to
be innocent; and thirdly the flogging was not omnly
unjustified according to any standard but it vai also
extremely brutal and inhuman in the manner in which it was
carried out. T should like to enlarge a little on those
last two points. Imagine for.the sake of illustmti‘cn a
case in which a native boy has been found to be guilty of
theft and his employer decides to take the law into his own
hands and proeeeds to administer corporal punishmemt in a .
reasonable manner and without any undue severity, such an
action would be definitely comtrary to the law and 4t would
not necessarily be approved by public opinion but it might
not be generally regarded as a very serious offemce. The
present case, however, is entirely different. Here it was
not a question of punishing an offender. I say in all
seriousness that the Mgzing in this case was nothing less
than a form of torture applied with the object of exterting

an admission from a boy- who ,,'“ only suspected and not
proved to be guilty and Who was in faet actually innocent;
and when I say extortmg an “admission I mean an admission
firstly of having committod a theft and secondly of the
place vhere the momey was hidden., [he evidence shows quite
clearly that there was no admission at all by the complaimmt
until the kiboko was produced and he was At least threatened
nth the rlogging and such admissions as he did make were
only made, and quite naturally made, im the hope of escaping
further beating.

I do not think I need say very much to convince you
of the extreme brutality with which this flogging was
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carried out. The Medical -vul'uoo“"-ul speak’ for mqu
with lar greater eloquence than T can command, and you will ’
hear that it was not until almost three weeks after he ':1
admitted to liospital that the complainant was fit to be
discharged.

I have put before you, gentlemen, what is in my
submission ‘the correct vi'" of this matter and I feel
confident that that is the view which will be takem of such
a matter by the public opimion of this country which you
are here to represent, but I would remind you that whether
or not after hearing the evidence for yourselves you accept
that view you will still be legally bound to find the
accused guilty of this charge if you believe that they
actually did inflict this flogging on the complaMt and
that it caused bodily harm. ‘'he law does not allow an
employer to administer corporal punishment to his employee
even for good cause, so that even if the accused were able
to convince you, as no doubt they will try to do, that there
was some good cause for flogging the complainant and that
the flogging was administered in s reasonable manner; even
though they were to canvince you of that, it would still be
y&ur duty to convict them of this otfence. I would ask you
throughout the trial’ not to lose sight of that one simple

issue on which you will be asked for your opinion.

THE CAS: FOR THE PROSECWYION
JOHN FORBES sworm:
EXAMINED BY MR PHILLIPS:
Q. 1. Your name is John Forbes? -- A. Yee.

Qe+ 2. Are you the District Surgeon at Eldoret? -- A. T am.

«. &, What are your Medical qualifications? -- A. M.B.,B.Sc.

. 4. Do you remewber examining a boy named ¥ibrop arap
tagole? -- A. I do.

. 5. Is that the boy?(indicating complainant) -- A. Yes.
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Q. 6. Do you remember the date on which you examined him? «

A. 9th November 1338.-

«e 7.- What'in your opinion 4s the age of that boy?
A. Somewhere sbout 15 of 16,

§e 8. Was he admitted to Hospital on that day? -~ A, He
Was .

<+ 9. nd how long did he remain in Hospital? —- A. Until
the 26th.

.10, And while he was in Hospital under Mr'pﬁql

did you take any photographs? — x. T did,

Gell., Om ht date 434 you take the photographs ? -~ A, The
day after he came in.

G.12. That is the 10th? -- A, Yes,

§.13. Are _these prints of the phntognphs?(l'mr photom
produced) -- A, Yes sir )

{Four photo,raphs put in as Exhibit 1 and shom to
both accused and the Jury).

«+14. "1l you please describe to iiis Lordship and the
Jury the condition of the oomplainant when you
examined him on 9th November?

#ITNESS: lay I look at my Report to refresh my memory, sir?

HIo HONOUX: Yes you may.

A. here were the following injuries: .

1. An abrasion on the left cheek one ifich lon.; and
one sixth of an inch wide. h

2. A semicircular abrasion on the right cheek 2:
inches long and a quarter of an inch wide at the
wvidest part.

[

1 sbrasion em the left side of the head above

and to the front of the left ear 24 inches long

and a quarter of an inch broad.

4. An abrasion on the front of the chest 2 inches
long and an eighth of an inch wide.

All these come under the category of "Hamm"

5. The left hip was covered with a ®asg of linear



bruises of which not less than 10 were distimot.
One bruise 4 inches leng and half an inch wide '
at the widest part, the epidermis was totally

[ removed. Three other bruises at right angles fo

the above varying in length from 1 40 8 nn. R
Mhﬂdthtrﬂlq\nrhrdnhehhm
inch.

; 6. On the right hip at least 7 abrasions and h"t

! orm-mwm-.-un);mnq
varied in length from 5 inches to 3¢ inches and
in widh from half an ingh to a quarter of an
inch. -

Nos. 5 and 6 come under the category of "Maim".

7. on the left side of the back in the middle a
linear bruise 1} inches long and half an inch
wide., Apart from this there were three small
ciroular bruises. ' ‘

8. On the right side of the back three bruises ‘
varying in length from 14 to 1 inch and all of
them half an inch wide.

9. Inside the right knee the marks of 7 weals and 4
abrasions, three of them from 2 to $ inches in
length and a quarter of an inch bread.

10. There was an abrasion 1 imech long on the back of
the right knee.

11. In front of the right thigh there was one small
abrasion and another linear abrasion 1% inches
long and five eighths of am inch wide.

12. On the left side of the abdomen in front there
nl' an abrasion 24 inches long and one ¢ighth of
an inch wide.

Nos. 7 to 12 come under the category of "Harmm".

Q.15. Can you give an opinion, Doctor, as to how those

injuries might have been caused? -~ A. They were
p;vhbly caused by a kiboko.

S I ~ 5 ' e 5 f‘ly- :A,mAmuaA
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Q.16. Could they have been caused by that kiboko?(kiboko )
produced Exhibit 1 in lower Court) -- A. Yes,
that 1s very likely.

Q.17. Can you say about how lemg before you examined him
the injuries had been caussd? -- A. Several
days.

Q.18. Is it possible they had been caused 6 days earlier?-
A. I should put it at from 5 to 8 days. It is
rather difficult to be sure because ene does not
know if he got any treatmemt.

Q.19. Would you consider them to be serious mj\u-lu?;_-
A. No, I should consider them severe injuries
in the absence of infection. }

.20, If infection had occurred they might have beem
serious’ -- A. -Oh, anything could Bave

U.21. Was any bleeding caused by those injuries? — e
A. There had been some but he wa# not bleeding ..
when I saw him. Seabs were formed. :

Q.22. Would they cause a considerable amount 0( pam{&
A. A dreadful amoumt of pain. )

Q.85. Would the persen who received them be disabled in
any way tempararily or permamently? -- A. He .
ns quite incapable of womk. . |

<24, Could he walk properly? — A, No, be gbuld galy °
walk very stiffly and with considera lo pat

W.25. Did you consider it necessary fﬁ' hh te
Hospital wntil the day when he vas di
the 26th November? —— A. Defjnitely.

ACCUSED NO.1. I did Mot follow that answer, | ¢

MR, PHILLIPS: The qubstion was "DAd you ana-uq 3., R

" " necessary for him to remain 12 Hocyitnl w1l
26th November the day he was u-aundxr
the Doctor replied "Definitely so".

Q.26. Il it unu tlut any permanent marks would be loﬁ
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Could they have been caused by that kiboko?(kiboko
produced Exhibit 1 in lower Court) -- A. Yes,
that 1s very likely. —

Can you say about how leng before you examined him
the injuries had been caused? -- A. Several
days.

Is it possible they had been caused 6 days earlier?-
A. I should put it at from 5 to 8 days. It is
rather difficult to be sure because ene does not
know if he got any treatmemt.

Would you consider them to be serious injuries? --
A. No, I should consider them severe injuries
in the absence of infection.

If infection had occurred they might have been
serious’ -- A. Oh, anything could have happened,

Was any bleeding caused by those injuries? —

A. There had been some but he was not bleeding
when I sav him. Seabs were formed.

Would they cause a comsiderable amount of pain? ==
A. A dreadful amount of pain.

fould thre persem who received them be disabled in
any way tempararily or permamently? -- A. He
was quite incapable of womk.

Could he walk properly? — A. No, he oould only
walk very stiffly and with considerable phim.

Did you consider 1t necessary for him to remsaim im
Hospital until the day when he was discharged,
the 26th November? -- A. Definitely. ]

ACCUSED NO.1. I did mot follow that answer.
MR, PHILLIPS: The quéstion was "Did you consider it

’

Q.26.

necessary for him to remain in Hospital wntil
26th November the day he was discharged?" and
the Doctor replied *Definitely so".

Is it likely that any permanent marks would be left
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by these injuries? -- A. There would pmbalflyibc
permanent marks in two places but there will be no
permanent disablement.

Are the injuries visible in those photographs? --
A. You wery wach 80,

Do the 'him ‘an the photographs represent the
injuries? — L\. ﬂ;., represent. where the skin
has been w and Qiro_.the pigment of the
black skin has beem déstroyed.

Do you mean that mere bruises alone do not appear in
the photographs? —- A. They de. They appear puré
white as the pink comes out white. On some of
them the black may appear but in two places where
the skin was very badly injured the pigment will
not return - in the two places where the wounds
were very deep.

In your opinien could the infliction of such injuries
be regarded as reasonable castigation? --
A. Certainly not.

CROSS-EXAMINED BY FIRST ACCUSED:

Dr. Forbes are you sure that the wound on the right
cheek is the same as shown on the photographs? --
A. Yes.

The photograph shows a mark on the right cheek but
you said there was one on the left cheek. —-

A. There is one on the left cheek here. That is
the one; an abrasion 1 inch long, and No.2 a
semicircular abrasion on the right cheek.

You say about six days after he had that beating you
examined him. -- A. I did not say so. I said I
examined him on the 9th.

Well that is six days. Are you sure that nothing
else could have happened in the meantime to have
made the bruises worse by mative medicine? — -
A. I anm not at all sure. I don't know anything
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about it. I only described the wounds as I saw
them.

' Q.36. Is it possible that by bad treatment the wounds could
get worse in six days? —- A. Yes, and it is also
pos;iblo they would have been better if they had
got good treatment.

(e86. What do you mean by bodily harm? Vere there any bones
broken? -- A, “Ham"and "Maim" ape glvyen by me as
laid down by Gonr—ent.‘demxuon.

Q.87. You said 'mlso that he suffered pain. How did you know

"1 he surtered pata? You coud nat reel the boy's
" pain? — A. No, I could not feel abother man's
pain,

3.58. You guessed that he was feeling pain? =—— A. I took
his statement which was corroborated by his

. injuries.

' <83, Do you swear that it was necessary to keep the boy in

| Hospital 14 days? -- A. I have already swom that

it was necessary to keep him 17 days.
; NO_CROSS-RXAMINATION BY SECOND ACCUSED.
NO_RE-EXAMINATION. -
THE FORGMAN OF THE JURY: Dr. Forbes you said the-patient
was suffering a dreadful amount of pain. The Jury
would like to know if he had been properly treated

from the time the wounds were made whether he would
have suffered less pain? -- A. He would have
suffered very much less pnin.

THE FOREMAN OF THE JURY: Did the boy actually report to you
for treatment or was he brought to you by the
Poldce? -+ A, 1 cannot remember at the moment. T
know he was in the iiospital when T paid my mormning
visit.

THE FOREMAN OF THE JURY: Were these photographs taken before
the boy reg¢eived any treatment whatsoever’ -- A. Neo
they were taken the day after. He got ome day's
treatment before the photographs were takem.
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TH: POREMAN OF THR JURY: Would amy treatment that the
* wouss' received have the ®ffect of exaggerating
thely appearamce in the photographs? — A. No, on
the contrary. It would have made very little
difference from the small amount of treatment he
received but had there been any difference it
would have had the opposite effect.

TH: FOREMAN OF THE JURY: The photographs are quite
untouched” -- A, That I cannot say. 1 gave them
to a local Photographer to be dane.

HIS HONOUR: I take it the Jury mean that you yourself did
not alter the negatives in any way.

WITNESS: No sir.

THE FOREMAN OF THE JURY: Your Honour the Jury would like
to see the negatives.

WITNESS: 1 think that Captain Angus is in possession of
them. He was defending Mr. Engelbrecht in the
lower Court. I would like to say that when I
gave the negatives to the Photographer he did not
know what they were. ile got no instructions
except just to develop and print them. I will
produce the negau;&s‘ if 1 can get them.

GLORGE WILNE TAYLOR sworm: (Extra witness called by
Prosecution after notice duly served on both the

Accused ).
BXAMINED BY MR, PHILLIPS:
(.40, What is your full name? -- A. George Milne Taylor.
Q.41. Are you an Inspector of Police stationed at Eldoret)

A. I am.
Q.42. Do you know the First Accused Mr. Englebrecht? —
A. T do.
«.43. Did you receive a Report from him? -- A. Yes.
Q.44. On what date? -- A. On the 8th November 1936.
Q.45. To what did that report relate? — A. To the theft
of $H100/-,
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Q.46. Did you see him again on the 16th November? --
A T @
J+47. Where? -= A. On his famrm. .
Q.48. Did he produce anything to you on that eccasion? —-
A. He produced a kiboko.
Q.49. Is that the kiboko? (kiboko produced) -- A. That is
the kiboko.
Kiboko put in as Exhibit 2.
Q.50. Did you take possessiomn of that kiboke? —- A. Yes.
Q.51. Did you later produce it in the Residemt Magistrate’
Court at the Preliminary Enquiry? -- A. I did:
Q.52. Did you carry out any investigations in consequence
of the report made on the 6th November? — A. I
did.
Q.55. And what was the ultimate result of these -
investigations? -~ A. I arrested a toto,
Q.b4. 'hat was his name? =~ A. Katwa.
Q.55. What was his father's name? —- A. Serite,
Q.56. And was he charged in the Resident Magistrate's
Court? -- A. Yes he was charged with theft.
Q.57. Theft of what? — A, Theft of $h100/-. <
Q.58. And was he sonvioted? -- A. Yes,
Qeb9. On what date? -- A, On the 8nd January 1937. "
@ 80. Do you remember the number of that case? —- A. l!(.:
I refer to my file? The number was 2871 of
FIRST ACCUSED: Your Homear may I MR that this evidenss
has not been hamxd before. .
HIS HONOUR: Yeu had nptice of this witmess did you met?
FIRST ACCUSED: fThis moming for the first time. I knew I
put 48 a complafnt to Mr. Teylor and he came out MM
investigated but I know nothing sbout whem iu u*
wvas tried.
HIS HONOUR: But you have had motice of Mr. Taylor's
evidence?
FIRST ACCUSKD: But the whole evidence should be heard by

[
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Q.46. Did you see him again on the 16th November? —-
Al T @4
Qé#7. Where? -- A. On his farm.
Q.48. Pid he produce anything to you on that occasion? -—-
A. He produced a kiboko.
Q.49. Is that the kiboko? (kiboko produced) -- A. That is
the kiboko.
Kiboko put in as Exhibit 2.
Q.50. Did you take possession of that kibokoe? -- A. Yes.
Q.51. Did you later produce it in the Resident Magistrate's|
Court at the Preliminary Enquiry? -- A. I did.
Q.52. Did you carry out any investigations in consequence
of the report made on the 6th November? — A. I
did.
Q.55. And what was the ultimate result of those
investigations? -~ A. I arrested a toto.
Q.54. ihat wvas his name? -~ A. Katwa.
Q.55. What was his father's name? -- A.  Serite.
Q.56. And was he charged in the Resident Magistrate's
Court? -- A. Yes he was charged with theft.
Q.57. Theft of what? — A. Theft of $h100/-.
Q.58. And was he convicted? -- A. Yes.
Q.59. On what date? -- A, On the 2nd January 1987.
w680. Do you remember the number of that case? -- A. May
I refer to my file? The number was 3871 of 19884
FIRST ACCUSED: Your Homeur may I pemark that this evidenos
has not been hasxd before.
HIS HONOUR: You had nptice of this witmess did you mot?
FIRST ACCUSED: fThis morming for the first time. I knew 1
put ia a complaint to Mr. Taylor and he ceme out and
investigated but I lknow nothing sbout whan the oase
wvas tried.
HIS HONOUR: But you have had motice of Mr. Taylor's
evidence?
FIRST ACCUSKP: But the whole evidence should be heard by

&
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the Jury, m;t. this new article.

HIS HONOUR) I don't quite see what your objection is,

FIRST mx' I was not present when the case was heard.

' T know nothing about the hearing of the case.

HIS HO.N()UR: I do not think you have any reason to take
objection on that ground.

MR. PHILLIPS: 1 do not know whether Mr. Englebrecht is
suggesting that there was some reason to think that
the complainant was also guilty. Perhaps he might
be informed that he can put it to Mr. Taylor in
cross-examination. -

Q. 61. 1Is this the boy Katwa? -- i. Yes that is the boy.

NO CROSS~-EXAMINATION BY FIRS! OX SECOND ACCUSED.

THE FOREMAN OF THE JURY: Durin, the investigations into
the case against Katwa was any evidence produced
or anything to lead the Crown to think the
complajinant in this case might have been
comnected with Katwa in the theft of the 5w 100/-7
A. The ascused Katwa pleaded gunilty to the
theft.

THE FOREMAN OF THE JURY: Did anything occur that lead the
Cromn to believe it possible that the complainant
in this case was connected with Katwa? -- A. No,
nothing occurred which might have suggested that
the o,plaix;ant wag involved.

KIBROP ARAP RAGOLE affirmed:
EXAMINED BY ‘MR; EHILLIITS:

Q.63. Is your name Kibrop arap Ragole? -- A. Yes.

Q.65. Do you understand Swahili? -- A. Yes I know Swahilj
well.

Q.64. Are you a Kamasia? -- A. Yes.

Q.66. Do you kmow Mr. Engleébrecht? — A. Yes.

Q.88. Did you formerly work for Him? — A. Yes.

Q.67. How leng ago was that? —- A. I worked one week for
him.



——— e —— .

- 15 -

P aa ;ne Jury, not this new article.

HIS HONOUR) 1T don't quite see what your objection is.

FIRST ACCUSED: T was not present when the case was heard.
I know nothing about the hearing of the case.

HIS HONOUR: I do mot think you have any reason to take
objection on that ground.

MR. PHILLIPS: I do not know whether Mr. knglebrecht is
suggesting that there was some reason to think that
the complainant was also guilty. Perhaps he night
be informed that he can put it to Mr. Taylor in
cross-examinatiaon.

e 61. Is this the boy Katwa® -- . Yes that is the bay.

NO CROSS-EXAMINAUIUN BY FIRS. 01 3800ND AGUUSED.,

[HE FPOREMAN OF THE JURY: Durin. the investigations imto
the case against Katwa was any evidence produced
or anything to lead the Crown Lo think the
complainant in this case might have been
connected with Katwa in the theft of the % 100/-1

'he accused Katwa pleaied guilty to the
theft.

'HE POREMAN OF THe JURY: Did anything occur that lead the
‘rown to believe it possible that the complainant
in this case was connected with Katwa” -- A. No,
nothing occurred which might have suggested that

the complainant was involved.

KIBROP ARAP RAGOLE affirmed:
EXAMINED BY MR, PHILLIPS:
.62. Is your name Kibrop arap Ragole? -- A. Yes.
Q.83. Do you understand Swahili? -- A. Yes I kmow Swahilf
well.
G.64. Are you a Kamasia? -- A. VYes.
«.66. Do you know Mr. Englebrecht? -- A. Yes.

G.66. Did you formerly work for him? — A, Yes,
Q.687. How leng ago was that? -- A, ] worked one week for
him,
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About how many months ago was that? —- A, I do mot
know if it was 2 months ago.

What kind of work did you do for Mr. knglebrecht? --
A. [Kitchen boy.

Do you remember whem Mr. Englebrecht lost some
nomey? = A. VYes.

Who first told you about that money being lost? --
A. The Bwana himself told me.

‘hat time of the day was that? -- A, I don't know
whether it was 10 o'clock in the momming.

And what did he say to you on that occasion? --A., He
asked me to produce his money and I told him I
had not stolen it.

Did he mention how much money it was? -- A. He did
not say how much but he satd "Produce my money;
you have stolen it".

What did you say to that? -- A. I told him I had
not stolen it.

#as anything else said on that occasion? —A. He
said "It you don't produce it I willshdt you
with a gun".

'hen what happened? -- A. lle went off to get a gun.
I ran away. #hen I ran oif he went to the shamba
and called his men.

where did you run to? -- A. lligh up.

Did you see Kr. snglebrecht again after that? --

A. Yes his men came out and caught me and they

took me to him.

Was that on the same day or another day? -- A. Om
the same day.

¥ho were the men who came and fetched you? --
.. arap Chelule who is outside and arap Koech
and Katwa,.

Where did they take you? -- A. They took me to the
Bwana 's house.
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‘n- *%'hpponod when you were brought before the
Bwana again? -- A. The Bwana beat me.

With what did he beat you? — A. With a kiboke.

Like that kiboko?(Exhibit 2 produced) —- A. This is
the kiboko.

Did he beat you himself with 1t? -- A, Yes he beat
ne hinself.
Was anyone else present when he beat you? — A. The

men who caught me were there with him.

I think you said that when you were beatem there wers
present the people who had caught you-and brought™
you back? -- A. Yes. .

They were arap Chelule arap Koech and Katwa; were
they all present whem you were beaten? ~- A. They
held me.

All three of them? — A. arap Xoech and arsp Chel

And was Katwa present also? -- A. He did not come to
the place where I was beaten. He wus at the

Was anyone else present when you were beatem? —

A. Myself, arap Chelule, arap Koech and the

Nobody else? -- A, No.

Can you remember how many times you were beatem? —°
A. I eould not count because he beat me very
many times.

Did you peceive all the blows at once? - A. No, he
beat me and I was tied up after that. They tied
my hands and my meck and they put me gutside the
store, :

Was that after you had beén heaten? — A. Yes they
beat me first and then tied me wp.

Were you beaten again after that? — A. The Bumna
told me he was going to shave and when he came
back if I had not shown where the money was he
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1:_ ‘t‘hppmed when you were brought before the
Bwana again? -- A. The Bwana beat me.

With what did he beat you? —- A. With a kiboke.

Like that kiboko?(Exhibit 2 produced) -- A. This is
the kiboko.

Did he beat you himself with 1t? -- A. Yes he beat
me himself.

Was anyonme else present when he beat you? — A. The

men vho caught me were there 'ith him,

present the people who had caught you and brought

you back? -- A. Yes.

They were arap Chelule arap Koech and Katwa; ';re
they all present when you were beaten? -- A. They
held me.

All three of them?® — A. arap Xoech and arap Chel

And was Katwa present also? -- A. le did not come to
the place where I was beaten. le was at the house

Was anyone else present whem you were beatem? —
A. Myself, arap Chelule, arap Koech and the Bwana

Nobody else? -- A, No.

Can you remember how many times you were beatem? —
A. I ecould not count because he beat me very
many times.

Did you peceive all the blows at once? — A. No, he
beat me and I was tied up after that. They tied
my hands and my neck and they put me gutside the
store.

Was that after you had been heaten? — A. Yes they
beat me first and them tied me up.

Were you beaten again after that? — A. The Bwana

told me he was going to shave and when he came

back if I had mot shown where the money was he
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would put me in the motor car and take to the main

road and shoot me there with a pistol.

‘as 11 before or after you were tied up outside the
store that you were beaten with the kiboko? --
A« They tied my hands with the rope first and
then they beat me.

You have said you were tied up outside the store and
then the Bwana went away to shave § -- A. Yes.
And up $o that point you had not been beaten? --A. I

had been beaten.

What with? -- A, With this kiboko.

And who had beaten you the first time before you
went to be tied up outside the store? —— A. The
Bwana.,

And after he went away to shave did you see him
again? -- A, He went off to shave and he came
back.

Did he say enything when he came back? -- A. He
showed me a pistol and said "I will shoot you
with 1t on the road".

Did you say anything? -- A. I said "Are you going
to shoot me for no reason when I have not stolen
the Shillimgs".

Then what happened? -- A. [ie untied me. He beat me
again.

What with? —- A. With the kiboko. .

How many times? Can you remember? — A. I did not
count because I was put dowmn. One man held me '
by my neck and the other one by my legs.

After you had been beaten again what happened then?-
A. I felt pain and I said "I have stolen. Let
me go and show you where I put it".

Why did you say that? —- A. I felt much pain; that
was the reasom.

And where were you when you said that? Were you



Q. 118.

w113,

<. 114,

. 118,

w118,

Q.117.
w118,

. 119,
«. 120,

«.121.
N. 122,

<. 128,

G-124.

Q. 185,

Q. 1286,

Q. 127,

- 19 -

! .‘l.yingdn'n or standing up? —- A. I was on the
ground being held.

And them what happened? -- 4, T went with arap
Chelule and arap Koech. The Bwana gave them the
kiboko and said "If he does not show you beat

"at happened when you went with them? — 4. 45 T
vent along I told them I had not stolen the -
shillings and they beat me again.

Did you see Mr. knglebrecht again? —« A, Yes he
came at that time.

¥here did you go to? -- 4. I went to & plantation
Of trees near the shamba.

/nd what happened then’ -- A. This time the Bwana

* sald "Catch him and put him down" and I was beate

‘ho beat you them? -- A, The Bwana.

What happemed then? — A, felt pain and then T
8aid "I have given it to arap *ibore”,

¥ho is arap Kibore? —— A. The second accused.

Was he present at that times -- A. He was in the
shamba and he was sent for.

Did he come? -- A, Yes.

#hat happened when he came” -- A. I told him had
stoleg the shillings and given them to him.

What did arap Kibore say? -~ A. He asked me what
time I gave him the shillings. 1 kept quiet.
Later I said I had not given them to him.

Were you beaten again after this? -- A, Yes the
Bwana gave arap Kipore the kiboko and told him to
beat me.

Did arep Kibore beat you? -- A, Yes.

"here did be beat you? -- A. All over the body and
on the back.

Were you standing wp or lying down when arap Kibore
beat you? -- 4, ‘l‘hqthmnodonnndlvu
Muuldumm'mhbutu.




Q. 128,
| qe1m9.
Q. 130,
e 181,

Q. 132,
Qe 185,

Q. 154,

<185,

<. 156,

Q. 187,
Q. 188,

<+ 139,

e 140,

Ne 141,

Q. 148,

Q. 148,
Q. 144.
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Were you beaten again after that or was that the
last time? —— A. I was beatem again,

By vhom? -- 4, arap Kibore gave the kibeko back t
the Bwana and the Bwana beat me.

On what part or parts of your bedy were you beaten
A. A1l over the bedy .

The first time you were beaten where were you beate
A. On the buttocks.

Did the Bwana beat you on the buttocks? -~ A. Yes.

Did he beat you anywhere else? —- A, 1lso on the
back.

Did arap Kibore beat Jou on the buttocks? —— A, (n
the buttocks and all over the body.

Did you receive any injuries as the result of these
beatings? — A. Yes there were cuts and the
blood was coming.

7ou said that you admitted stealing the money and
later said you had given 1t to arap Kibore? —-
A. Yes, because I felt very much pain.

Were those statements true? —- 4. I did not steal.

And you did not give the money to arap Kibore? --
A. No.

And why did you make those false statements® —

A. Because I felt very much pain.

Did you admit the theft before you were beaten? --
A. No.

After you had been beaten what happened? — 1. They
vmtcnbuuunandmnluduttdlm
stolen the shillings and I offered to 9° and show
where they were.

You have already described that but whem did they
stop beating you, that same day? — A. Yes.

What time was tha#? —- A. It was about 12 noon.

And then what nm;;, JO% After they had stopped
beating you? -.u."w W4$ e up to 4 o'clock.

)

g b
&\ ety
A
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Then they w;:nt. to tie me up at the store.
Q.145.  Did they tie you up there? — 4. Yes.
“-146. And what happened to the Bwana? — A. He came to
N *  Eldoret.
‘ «+147. And how long did you remain tied up at the store? —

A+ It was getting nearly dark.

-148, And then what happened? — A. Kimutai arap Kibore
came and untied me and tied me again in the
kitchen,

Q.149. [ow long did you remain there? -- A, He kept watch

over me until the morning.
<+180.  What happened to you in the moming? -- A. The Bwana
came in the morning, He tied me up with a chain,
lie went to the shamba. jie told Katwa to look
after me. Katwa went to draw water then I ran
away.
«+151. Where did you go to? --

I went to Lesuru.
4.152. Were your injuries still hurting you? —- 4,
much.

Yes very

W.188. Could you walk easily? -- A, JNo.

«+154. Did you receive any treatment for your injuries? --
A. it 4 o'clock when the Bwana came to Eldoret
before he left he put some medicine which is
1 something like blood on my wounds.
Q. 166,

After you had run away next morning did you receive
any treatment? -- A, yo.

! (.158. Were you later examined by the Doctor? — 4,
i C e
i Q. 187,

Yes.
Do you remember how many days later that was? --
A. I don't know how many days it was,
Q.1p8. Was 1t as much as 2 days or more tham 2 days?
A. Not 2 days. More than 2 days.

€.159. Was it as much as § days? —- A. T don't know whether
it was 5 or 6 days.

«.160. And you were examined by the Doetor? - A. Yes.

§.161. How did you come to Kldoret? -- A, The Bwana of the

‘ﬁ Police brought me here.

L



“.162.

ediBS.

§.164.
Q. 168,

4.166,
Q.167.

.168.

.169,

Q.170.

Q.171.

Q.172,

e 173,

<. 174,
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‘nd did you rumj. here in Hospital? — 4. Yes, I
stayed here in lospital.

fias Mr. Englebrecht present during the whole of the

~ time you were beaten or was he absent part of
‘ the time? -- 3, Plrt of the time he had gone of
to the house. )

\nd were you beaten while he was away at the house?
A. Yes.

#ho beat you then? -- 4. arap Chelule.

Anyone else? — A, and arap Koech.

Who was the lasti person to beat you? — A, The
Bwana beat me last. iie hit me here on the cheek
and on the left side of the face and on the head
There 1s still a mark.

Who was the last person to beat you on the buttocks'
A. Second accused.

¥as Mr. Englebrecht present when the second accufye
beat you on the buttocks the last time? — A, No
the Bwana had not arrived,

Between the time when you ran away next moming and
the time whem Jou were brought to xldoret by the
Police did you receive any sort oY treatment for
you;;ip:nrio-? == A. No only the medicine which
We w put on me when I arrived at Eldoret
but not before.

Were you beaten again by anyone during that time? --
A. No.

Can you say on how many di fferent occasions Mr.
snglebrecht beat you? Not how many strokes but
how many different occasions? —— A. I think
about 5 times. I am not certaip,

I how many occasions did arap Kibore beat you? --
A. T don't know whether he beat me 4 times.

bid you steal that money? -- A, I did not steal.
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CROSS-EXAMINED BY FIRST ACCUSED:

4.175. Where were you when you were first beaten? You
talk about a hundrod beatu:gs but where was the
spot you had the ﬂ.rlt beating? —- A. At your
house. > b I

178, .ccording to the evidence you were ﬁ.ten at the. -’
shamba. All these lies will hn-vq.b b¢ proved
by the withesses. You said you were tied up .
vith a chain? - A, Aftar you Mfup_q
Eldoret you tied me with a chaim, *2

Q.177. And you said I vent to the shemba, liow did you
break the chain to:get lodee ot that -—May
A. I untied the chain -ltlf. ; p

§.178, How eould you break the chain with your hapds? es
A. T cut it.

<.178. VWhat did you cut it with? — A. With an axe.

<.180. With your leg in 1t? Did you walk away or did you
run away? -- A. 1 was not strong enough to rum.
I went away slowly.

««181. Did you not meet a motor car which plckoi?:p? -

A. No I walked on my feet.

§.182. 1d you look round to see whether there were any
boys after you? -- A.  No.

«+185. If you walked is it possible that the boys I semt
after you could not catch you? -- A. I did net
see them.

.+184. You said in your statement that I pointed a rifle
at you and then you ran away. Didn't I shoot
after you when you ran away? — A, No.

.185. hy didn't I shoot you? -- 1. You said you would
shoot me with a gun and them you went to get 4%«
and ] ran away.

.-186. You didn't actually see the gun in my hands? —-

A. Yes I saw the gun in your hand.




| Q.175.

.178.

Q.177,

Q.178,

§e179,

{.180.

« 181,

.182.

<. 188,

w184,

Q.185.

«. 186,
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CROSS-EXAMINED BY FTRST ACCUSED :

Where were you when you were first beaten? You
talk about a hundred beatings but where was the
spot you had the ﬁnt beating? —- A, At your

house. ot " o

iccording to the evidemce you were beaten at the
shamba. All these lies will hava. to be proved
by the witmesses. You said yo\; vere ded up
vith a chain? - 4, After you retumed from
Eldoret you tied me with o chain,

And you esaid I went to the shamba, liow diad you
break the chain o' get loose at that moment? —
A. I untied the chain myself, ‘

How could you break the chain with your hands? --
A. T cut 1t,

What did you cut 1t witho — A. With an axe.

With your leg in 1t° Did you walk away or did you
run away? -- A, I was not strong emough to rum.
[ went away slowly.

Did you not meet & motor car which pacxoi%m -

A. No I walked on my feet.

v1d you look round to see whether there were any
boys after you? -- 1, No.

If you walked is it poseible that the boys I semnt
after you could not catch you? -- A, I did net
se¢ them.

You said in your statement that I pointed a rifle
at you and then you ran away. Didn't I shoot
after you when you ran away? — A, No,

“hy didn't I shoot you? -- 1. you said you would
shoot me with a gun and them you went to get 1t
and I ran away.

You didn't actually see the gun in my hands? --

A. Yes T saw the gun in your hand.




.187.

(.188.

Q.189.

4190,

We191,

we192.

e 198.

W.194.

<. 195,

(. 196,

(. 197,

«.198,
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You said in your statement that I pointed the gun
at you. Is that true? -- A. You went to get
it from the house.

And when I got it did T point it at you? — 4, T
was on the verandah when You came out with the
gwm and you said you would shoot me with {t
while you were still in the house and I ren
away.

30 I was not out of the house with the gun when
you were there. By the time I came out with

the gun you had gone? -- A, Yes.

So I did not see 'the direction you went? -- Ae I
went round to the back of the house and you did
not see me.

You said also in your statement that the pistol
had two barrels? -- A. vYes you had & pistol
with two barrels.

Did you hear it going off? -- A, VJo.

'hy did 1 show you the gun? Did I show it to you
for fun? -- A, I don't know.

Uidn't you receive any shots? — A, \No you did
not shoot at me.

All the sores you had on your back, what were they
from? VWere they from the rifle, the pistol or
8 cane or what? -- A, They were caused by the
kiboko.

You are quite sure it was only the kiboko? —-

A. Yes.

What did your people put on your sores when you
ren away? — . You put medicine 1ike blood.

I asked you when you ran away to Lesuru. You were
there 6 days before the Police caught you. Im
thnoedq.mtdid the boys put' on youwr back
Al Tw‘“m put any medicine, ‘.'

Wk 5% [y




Aleas
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§.199. You were not sick at all then? — A, I was Very

111,

Q.200. ‘Then why did your brothers not put any medicine
your sores? -- A. |hey did not know what kin
of medieine to put on the sores,

«+201.  Had you any intention of going to the Police? --
A. If I had been able I would have gone to ti
Police.

Q.202. You were able to run away, Were you not able to
run to Eldoret, the same distance? —- A. T hs
not enough strength to come.

Q-205. But you ran away to another place and not to ihe
Police? — A. I went very slowly. I was not
strong enough to go.

CRUSS-EXAMINED BY SECOND ACCUSED:

4.804. Did you say I only hit you with § strokes of the
kiboko? -- A. No it is not true that you only
gave me § strokes.

THs FOR:MAN OF THE JURY: The vitness has said arap
Chelule and arap Koech also beat him. Did they
beat him very badly? -- A. Yes they beat me
as hard as first accused did.

THE FOREMAN OF TI‘LE JURY: ¥ere you already bleeding when
they beat you or did'you bleed as a result of
their beating? — A, T was already bleeding
vhen they beat me.

THE FOREMAN OF THE JURY: Whe did you go to at Lesuru? --

p A. To arap Rono.

THE . FOREMAN OF THE JURY: Did you arrive there the same
day? -- A. Yes,

(At the request of first acoused this witness (Complainamt)

strips and shows his back and buttocks to the Jury).

SIMEIO ARAP CURIULE affirmed:
EXAINED BY MR. PHILLIPS:

Q-205. What is your name? -- A, Kimeto arap Chelule.”
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Q.207.
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«+208.

W«209.
<210,

Q.211.
Q.212.
Q.818.
Q.214.
Q.215.
Q.216.

Q.217,

.+ 318,

Q.218.
QO m.

Q.221.
Q. 222,
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What tribe sre you? —- A. Nandi.

Where do you work? — A. For Bwana Mote(First
accused),

Do you knew this boy Kibrop arep Ragole who has
Just gone out? -- 4, ves.

Did he work for this Bwana éoo? -- A. Yes.

Do you remember some time ago when the Bwana had
some money stolen from him? —— A, Yes.

W#as anyone accused of stealing that money? —-A. Ye

Who was accused? -- A, The toto.

Whichmoto? .. A. Kibrop.

WVho accused him of stealing? -- A, The Kuropean.

Which European? -- .. First accused.

Were you present on that occasion? — 4. I was in
the shamba.

What was the first you heard sbout it? -- A. The
European came to the shamba and said "The mtoto
has run away", )

/nd then? — A, He said the mtoto had Tun away
and had taken away his property. He told me to
look for him.

Did you go? — A. Yes.

Did nym else go with you? -- A, Katwa and
arap Koech went with me.

Did you find the mtoto? —- A, Yes.

And what did you do with him? — We took the
mtoto to the Bwana, First accused, near the
shamba where we met the Bwana. The Bwana said
"Take him to the house". We took him to the
house. The Bwana went first to look at the
Yachine. He retwrned to the house and he found
us there with the mtoto. As the Bwana came out
he tied.the mtoto and said "Go and tie him in
the store". We took him to the store.

o AR,




Q.228.

Q.224,

w25,

0226,

Yo 227.

Q.228.

Q.229.

Qe230.

Q.2351.

Q.258,

Q.288.

Q.204.

Q.3%6.
Qe 857,
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What happened then? -- A. We tied him in a
standing positicen. The Bwana went inside the
house and he eame out with ; kiboko.

Llike this one? (Exhibit 2 produced) -- A. Yes
thig is 1it. A

Vhat happgned then? —- A. ‘e said to the mtoto ’ ’
"1 am m to beat you. Where have you put
my property?"

fhat did the mtoto say? -~ A, He said "I have not
stolen".

#hat happened after that? -- A, The Bwana wanted
to hit him and he said "I will go and show you
where I put it". '

Do you know why he said that? -- A, He saw the.
kiboko and that the Europesn was going to beat
him.

Did he show you where he put it? — A. He took
us and showed us a hole. We looked but we did
not find anything.

Did Mr. Englebrecht go with you to the hole? --
A. Yes he came in a motor car.

Who had the kiboko then? — A, arap Koech.

What happened when he shewed you the empty hole? -
A. We dug but did not find anything and by
this time the European came.

What happened when the Bwana arrived? -- A. The
Bwana gét out of his motor car and came and
looked at the hole,

What did he do then? —- A. The Bwana did not fimdl
his property there and he said "Catch him and
put him down. Ile has deceived me®,

Was he beatem then'! -- A, Yes.

By whem? - A. The European.

Vith wha$? — A. With this kiboko.

On what part of his body? — A. On the buttocks.




e 226,

Q. 827,

Q.228.

Q.229.

(+2380.

Q.281.

Q.258,

Q.288.

Q.204.

Q.285.
Q.2%8.
Q.897,
. Q.288,
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What happened then? -- A. We tied him in a
standing position. The Bwana went inside the
house and he eame out with a kiboko.
Like this one? (Exhibit 2 produced) —- A. Yes
' n@;}- 1it. L

" What happgnéd then? -- A. ‘He said to the mtoto '

"1 am m to beat you. Where have you put
my property?*

fhat did the mtoto say? -~ A. He said "I have not
stolen",

What happened after that? -- A, The Bwana wanted
to hit him and he said "I vill go and show you
where I put it",

Do you know why he said that? -- A. He saw the
kiboko and that the Europesn was going to beat
him,

Did he show you where he put it? — A, He took
us and showed us a hole. We looked but we diad
not find anything.

Did Mr. Englebrecht go with you to the 'ole? --
A. Yes he came in a motor car.

Who had the kiboko then? — A, arap Koech.

What happened when he showed you the empty hole? -
A. We dug but did not find anything and by
this time the European came.

What happened when the Bwana arrived? - - A. The
Bwana got out of his motor car and came and
looked at the hole.

What d1d he do then? -- A. The Bwana did not fiad
his property there and he said "Catch him and
put him down. lie has deceived me®,

ias he beatem then’ -- A, Yes,

By whom? — A. The BEuropean.

With what$? -- A, With this kiboko.

On what part of his body? — A. On the buttocks.
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Q.239. Was the complainant standing up or lying dowp Ihcn
- bombut-?—A. lh-akmmhuound

Q.240. Did enyome hold ,1- domn? -- A, He was held.

Q.241. By whom? —- A, We held him,

Q.242. Whom do you refer to as "we"? — A, Molr and
arap Koech. .

(.243. Can you say how many times he was beaten on that
occasion? -- A, I did not count.

(.244. Was he beaten many times or only a few times? --

« A few times.

N.245. Was he beaten hard? -- j, Not with much force.

4.246. Did any blood flow as s result of the beating? —
A. No, only marks were there,

.247. And what happened after that? —- A. The mtoto said
bo not beat me. I have given the property to
Kimutai"(i.e. Second Accused).

Q.248. Who is Kimutai? Is he the same as arap Kibore? --
A. Yes he is accused No. 2.

“+249. #hat happened then? -- A. The Luropean sent arap
Koech to call Kimutai. Kimutai came. lie was
asked "What have you to say? The mtoto says he
has giv,az)x you the money". ¥imutai said "No he
has not given the money to me". Then the
suropean said "Beat him, he has made a false
statement against you",

Q.260. And was he beaten? — A. Yes.

@e261. By whom? — 4, By accused No.3g.

©.252. Can you remember how meny times he beat him9 —

A. Three times.

Q.258. (n what part of his body? -- A. The Buropean told
him not to hit him om the head. e hit him once
on the cheek and the other twice on the buttocks.

Q.854. What happened after that? -- A. hen when the
seoond aodused beat him the moto said "I have not
given him the money. Wait I'will go and show you
whidre 1 pat-189, | : 5
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And did he show you? -- A. Iie went and showed us a
hole again, another hole. We dug the hole but
we could not find 1t.

What happened after that? -- A. When we could not

find anything in this hole he said he had not
put the money there and he showed another
direction down below. e went down below and
looked in the grass amongst the leaves and we
could not find anything,

And then? -- A. When we got there the European sajc
"Why have you annoyed me. Why don't you show me
my property". Then he beat the mtoto.

On what part of his body? -- A. On the but tocks.

How many times? -- A. I 4id not count.

Did he hit hin hard? -- A. Wbt very hard.

Did you see any blood? -- A, No.

Did you see any blood at all afterwards? — A. VYo,

Was the complainant beaten again after that? —-

A. Then the mtoto said he had put the money
near the cattle boma. We were going towards the
cattle boma and we were called by the shamba boys
who told us the ropes were finished. Then I and
second accused wemt to the shamba. e left the
Ruropean there with the mtoto.

Did you beat the complainant at all? — A. Yo,

Did arap Koech beat him? -- A. No.

On how many occasions did Jr. Englebrecht beat him?-
A. On two occasions. The first one I saw and
the secomnd was when the mtoto said he put the
money near the vegetable gardem.

On how many occasions did Kimutai beat him? -- A, He
gave him only three strokes.

And was Mr. inglebrecht present on each occasion

when he was beaten? -- A, Yes,




R.269.
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He was present each time? —- A. Yes.

MR. l’H;[_LJ:.IPS: Wy Lord I ask leave to cross-examine this

vitness on certain statements he made in the
lower Court. Your Lordship will see that on
page 9 there were certain statements made then
which he has now contrndict.od' in-particular the
[1fth and sixth lines from the top and the sixth
line and 7th line from the bottom and the eighth
line from the bottom.

HIS HONOUR: T do not feel inclined to glve leave.
MR. PHILLIPS: As your Lordship pleases. 1 am quite content

Q. 270.

Q.271,

Q.372,

Q.278,

. 274.

Qe 276.

Q.276.

Q.277.

(.278.

Q. 279,

to leave it to Your Lordship.
CROSS-EXAMINED BY FIRST ACCUSKD:

Were you one of the boys I sent to catch the mtoto?-
A. Yes,

Did T tell you what direction you were to gr? -

A. No you said the ntoto had run away and that
one of us should take one direction and the other
the other direction and try to find hinm.

When you brought the mtoto back where did you find
me? —— A, In the shamba near the wattle trees,
at the eQQo of the wheat field.

What did I tell you about the mtoto? — A, You told
us to take the mtoto to the house.

Did I-go with you? -- A, No you went to the shambe
first. We went to the house alone.

And then I arrived at the house? -~ A. When we had
got to the house you also arrived.

And what did I do when T arrived at the house? --

A. You tied the mtoto.

And what did I ask the mtoto? Why did I tie him? --
‘« You asked him about the property.

¥hat did the mtoto then say? -- A. He said he had

not stolen,

‘ere you there when the mtoto said "I stole the
money. Dan't beat me"y . ‘.
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, Ae Yes T was m;Js-b.
‘ .880. Did you hear him Admit that he had stolen the mony
Ao Yunndnnlkd-bonhngotnrxu.‘
w.28F. nd where did he 8ay he got 1t?/— A. He said he

gotu from the hip pocket of your tromsers,
..282, d‘-lm“-scdt?wntotonmtduhcs#?

A. He Wyou and said “wait I will go spa
P Mmﬁ,ﬂpmxwtu-

u-'a. A.u the witaesBes say the ntoto said ‘Dont best me
Igave 1t # Kimutai®., s that a lie or the
truth? —— A, It is the truth.

G.284. Them the mtoto was not beaten at all before he
admitted he stole the money? -- A, lie admitted
after he was beaten.

N.286. Not before he was beaten’ ias he beaten before he
admitted? — .. hen You came out from the
house with the kiboko and before you had hit him
he said he would go and shov where the money was.

+286. Did you see Kimutai bit the mtoto with the kiboko

on the left cheek’ ? ‘. Yes, them you told
him not to hit him an the head.

-+287. where did I tell him to hit the mtoto? — A Om
the buttocks.

«+288. And then whem he hit him the backside did I stop
him again or mot’ — ..  ou said "Dam't hurt
him”,

289, 50 this occasion was the first hen did the
beating start again’ —- 1. ho rirst oncr and

the one nea: the vegetables.

«280. You said in your evidence you left me with the
ntoto. ihere did you go w? — A, e went to
the shamba and left you with the mtoto.

.291. Om)y the two of us? — 1, Yourself, the mtoto and
arsp Koeah,

Qe292. Whem m’mo-. Back agrin® — A, Ve retumed
at 4 o'closk: e fowmd you measuring the poshe,
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L0293, iter T measured the posho what did I de? — 1. You

| went away. IS 3l
| ®.294. hat were my instructions before I wemt away? —-
" A. You told kimutai te lock after the mtoto.

(+295, Kimutai and who else? — A. and Katwa.
NO_CROSS-EXAMINATION BY SECOND ACCUSED
HO_ Ri-EXAINATI ON
'Hs FOREMAN OF [HE JURY: Where have you been working since
the mtoto was beaten? -- A. I am still working
for first accused.
THe FORLMAN OF THE JURY: Are you quite certain that you saw
no blood on any occasion? -— A. I am certain I
did not see any blood.
HIS HONOUR: How many beatings did you see altogether? lot
how many strokes but on how many occasions? --
A. The first one I saw was neat the wattle trees
in the shamba and second one was at the vegetable
carden. ‘hen we went to be shown the place near
the boma we just came to the place and another man
came to call us and we left and went to the shamba.
COURT ADJOURNED AT 12.56 p.m. AND RESUMED AT 2.15 p.m.
MR. PHILLIPS: My Lord I would ask leave to recall Dr. Forbes
in drder to produce the negatives referred to this
morning.
[{IS HONOUR: Very well.
JOHN FORBES Recalled: on same oath:

EXAMINED BY MR, PHILLIPS:
Q. 296. Have you brought the negatives you referred to this

morning? -- A. I have.
Q.297. ‘'re those the negatives? -- A. Yes.

(logutlns t in as Exhibit 3 and handed to
he Jury for imspection).

Q.298, Were they originally all on one film? -- A. Yes.

Q.299. wh,re did you take that film to te developed? —-
A. Tonmw I don't kmow his name,
something 11ke! fajabalds SRR
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€800 And did you later receive the negatives of that fil

E
Q.501.

w802,

Q. 508,

e 304,

(e 505,

Q. 506,

Q.507.

baok? -~ A, I get them back some time ago.
~lncluding these four negatives? —- A. Yes.

‘Mile we are waiting for the photographer, Doctor,
can you say whether the injuries from which this
boy was suffering amounted to bodily harm in the
terms of this definition ™Harm' means any bodily
hurt; disease or disorder whether permanent or
teupomry\'"'t == A. ] have already said some were
harm and two were maims according to the definiti
They would all come under “harm" but two would
come under "Maim".

What in your opinion is the mimimum that has to be
proved in order t@ establish harm under the
definition? -- A. The definitiams state any
bodily Mgrd. By that I take it that it 1s any
bodily hurt visible to the eye; something that
another man can see and not have to rely simply
on the statement of the injured mam.

Would it be possible to strike a blow with a kiboko
like this without causing harm? -- A. If I saw
anything I would certify it was harm but ir I
could not see anything I could not certify it was
harm,

But a weal for instance would be bodily harm? —

A. Yes,

Whether or not there were any abrasion or any blood?-
A. A weal is definitely a pathological condition.

But would it make eny difference whether blood was
drawn or not? -- A. Not the slightest. ‘The
definition says "any hurt",

Would a bruise amount to that? — A, Yes certainly,
Can you say then whether a blow struck with a kiboko
like this would normally cause bodily harm in
that sense? —- A, If it made = weal ®uch as I

e
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oould see | should say it was. I can only go by
the definition laid down by law.

A (.50, In other words if there were a%'ﬂsiylp marks as a
result of the blow it would be bodfly harm in your
opinion? -— A, It would. I want to maks this
'l clear. | cam emly yo by the definitiam which ssays
"Harm means any bodily hurt". I can only certify
to hurt if I can see it. That is the position I
take up.

4.811. Can you recognise this Imdian? —- 4. | think he is
the photographer.

4.812. Is he the man to whom this film was taken to be
developed and from whom you late. received it back
A. To be perfectly candid I cannoi swear to him,
I only saw him once.

CROSS-EXAMINED BY FIRST ACCUSED:

Q.5818. Doctor Forbes I see in the law book "with the

intention of bodily ham". Can you say it was
{:ﬂith the intention of bodily harm or was it

accidental? -- A. [ cannot say. I know nothing

about 1t. .

NO CROSS-EXAMINATION BY SECOND ACCUSED:

MR. PHILLIPS: I wish to call an additional witness My Lord
in respect of whose evidence notice has been
served as required by the Criminal Procedure Code.
AKBARALI RAJABALT sworn:

EXAMINED BY MR, PHILLIPS:

Q.814. What is your business? ; — A. I am a photographer.

Q.5156. Do you carry on business at Eldoret? -- A, It is not
my own business. I am working for my @mployer

Q.516. What is the name of the fimm? — A. P.Govinji.

(.817. Was a film brought to your Studio to be developed by
Dr. Forbes some time ago? == A. Yed.

(+318, Can you remember the date? -- A. lNo, I don't rememd

«.919. llave you any idea abgut how long ago it was? — A. It
was about $ or 4 memths ago.

e
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~Q¢820. Who developed that ‘1'11m‘/ -— A. T dig.
Q.521. Can you identify those negatives? -- A. Yes, it is
-;.;vi given n?ber 116 and T devecloped them.
Q.822.- You refer to No. 118. What number is mn - A Ind
" e filn 1ne ey are ogiled 118 1 size.
. t‘.u W¥ere those ”tty purt of that film which ns
brought by Drs Porbes and developed by you? —
A, ‘Yes thesé are the films and there were some
more aln.. These are part of that lot.
. 524, "bid you make prints of tho;;e negatives? -- A, Yes,
«+525. Are those the prints? (:xhibit 1 produced) --A, Yes,
these are the prints of those films.
4+ 526, Are they true prints of those negatives? -— A. Yes.
«+327. Were those negatives or those prints imterfered
with in any way or touched up in any way before
you handed them to Dr. Forbes? -- A. No
interference vas‘ done to them,
«+328. Did you later hand those negatives and prints to

v

Ur. Forbes himself? -- Yes.
CROSS-cXAMINKD BY FINST .CCUSKED:

«.529. Are you a real photographer? -- A. Yes.

4. 580. Have you got a lens? — A, ‘ I don't understand.

§.581. If yqu are a photographer you must have a lens’ --

HIS HONOUR: Do you mean a camera’

FIRST ACCUSED: The thing you take photographs with, lias
he got a camera” -- A. Yes it belongs to my
master.

<.582. Did you take the photographs yourself or did Dr.
Forbes take them? -- A. 1 did not take the
photographs. I merely developed them.

«.835. You only developed them. Did you take them%—Ai. No.

Q.854. Can you develop any photographs any man brings to
you. If I bring a film can you develop it? --
A. Yes,

N - ION BY 8. D ACCU;

No Re-Examination.
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Q.585.
Q.536.
(. 887.
(. 388.
Q. 839,

(. 340,
Qe 341,

e 545,

<

Qe 546,
Qe 547,
Q.548.

Qe 549,
Qe 850,

(.861.
Q. 552,

Q. 368.
Q. 854,

Q. 866,

MALAKWEN ARAP KOECH affirmed:

EXAMINED BY MR, PHILLIPS:
hat is your name? — A. )alakwen arap Koech.
\re you a Nandi? -- A, Yes.

Where do you work? — 2, For Bwana loto.
Is this the Bwana?(First .ccused) -- A, Yes.

Do you know the boy Kibrop arap Ragole? -- A. I
know him,

Did he work there too? —- 4. Yes.

Do you remember when he was accused of stealing
some money? -- A, Yes,

Who accused him? -- A, The Bwena.

Were you present on that occasion? -- A. I was in
the shamba,

ow did you hear of this first? —- i« The Bwana
came and called me and told me the mtoto had run
away.

Did he say anything else? -- 4. e told me to go
and look for him.

Did you go? — .. Yes.

Did you find him? — A. Yes.

And what did you do with him? — A, I brought him
back.

Did you take him to Mr. Englebrecht? — A. Yes.

Did Mr. Englebrecht say anything to him? — A. Yes
the Bwana told him he had stolen the shillings.

"hat did he sey? — A. He said he did not steal.

vhat happened then? — A. The Bwans told us to
take him to the housel‘

Did you take him? — A, Yes. :

#as anyome else with you? — A. Katwa and arap
Chelule, '

what happened when you took him to the house? --

A. The Bwana followed us and brought a rope. iie

tied Kibrop by the neck. He went to his house to

have his meal. ) '
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10 568, g&d the Bwana come out again? — A, Yes he cemc out
3 . ' ‘ 2

a39M.
.88,
Qe 569,
2+ 860,
Q. 381,

«e 062,

Q.568.
Q.564,
Qom

Q. 568,

13067,
Q. 568.
qe369,
Q. 570.

Qe S71.
Qe 378.

Q.5873.

of his house with & kiboko.

‘as the kiboko anythdng like this one? — 4. Yes _
this is the kiboko.

Did the Bwana say anything? -- A. When he came ne
sald “Show me my shillings".

DA K1brop say anything to thet? -- A. Kibrop said
"Let us go and I will show it".

Do you know why he said that? -- .. Because he saw
the kiboko.

Did Mr. Englebrecht say anything about this kiboko? --
A. .He asked him about the shilluga

Did he say what he was going to do with the kiboko’ --
A. He said "If you don't show me the lhillings I
will beat you".

Did Kibrop go and point out a place? -- A. He went
and pointed to a hole.

Did you find anything there? -- A. Ve did not get
Ww- > N

Did Mr. Englebrecht go tp that place? — A. VYes.

What happened when you fouml nothing in the hole? —
A. The Bwana said "Catch him and beat him with
the kfboko". !

And was he beaten? -- A, Yes,

By whom? -~ A. The Bwena himself.

With the kiboko? -~ A. Yes. )

Was the complainent lying down or standug_"up, or in
what position was he when he was beatemn? -- A. He
was lying down on the ground and being held.

#ho held him? -- A, liyself and arap Chelule.

And on what part of his body did the Bwana beat him? -
i+ On the buttooks. '

Do you remember how many blows he struck? -- A. I did

not count.



374,

Q.575,

Q. 878,
Q.877.

<. 5878,

G878,

<.580.

Q. 581,

Q. 582,

Q. 586.

Q. 587,

Q.588.

Q. 589,

Q. 890,

-85 - -

Did he hit him hardy —- A. No @tly.

Did the blows cause any mark? -- A. There were marks
only. " '

What sort of markst — A. The marks of the kiboko.

nd then what happened? —- 4. After he was beaten
he said that he hag given the shillings to
Kimutai.

#hat happened then? - - A. The Bwana said to me to
go and call Kimutai.

Did Kimutai come? -- 4, Yes, ) -

'nd what happened when he arrived? — A. Kimute:
questioned the mtoto "When did you give me the
shillings?",

And what did the mtoto say? -- A. The mtoto said
"I gave you the shillings in the morming".

What happened then? —-- 4. The Bwana told Kimutai
"Beat this mtoto. e is making a false statement
against you",

Did Kimutai beat him? -- A. lie hit him on the cheek.
And what happened then? -- A, The Bwana said "Do not
beat him on the face; beat him on the buttocks"

And then did Kimutai beat him on the buttocks? --

A. He ‘lut him on the buttocks twice.

Did they cause any marks? -- A, No, onlythe marks of
the kiboko.

Were they hard blows? — A. No.

Was Kibrop beaten again after that? —- A, He offered
to go and show where the shillings were. He was
not beaten any more. .

"hat happened to him arter they had stopped beating
him? -- A. He was brought to the house.

‘nd what happened there? — A, 7The Bwana tied him
Up. After tyimg him wp he told Kimutal to look
after Ma. '

" . I'f S - ' Ly
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Q-891. And them what did the Bwana do? — A. The Bwana got

J. 394,
Qe 595,
Q. 596,
Qe 397,

into a motor car and I‘dm'.t_knof where he went
to. e o ' : N

How long 414 Kibrop remain there? -- 4. He was there
until next morning.

And then what happeq@d to him? <= A. In the nomming
vhen I went off to work I left hinm there.

In the store? — A. 1o in the kitehen,

Was he still tied up? -= A. Yes,

What was he tied with? -- A. With a chain,

Did you see him again after that? — A. 1 did not
see him,

HIS HONOUR: Who is Kimutal you have been referring to%=~

. 598.
w. 899,

(. 400.

Q.401.
Q.402.

Q. 408,

(e 404.

Q.406.

Q. 406,
Q.407.

A.  Accused No.2.

You cannot say how many strokes he received? --
A. T did not count how many there were,

Were there many? — A. Not very many.

And were his buttocks injured after the beating was
finished? -- A, There was swelling on the
buttocks.

Did youpsee the swelling? -- A. Yes I saw it.

Did anyene else beat him except Mr. Englebrecht and
Kimutai? -- 4, No.

CROSS-EXAMINED BY FIRST ACCUSED:

I want to know exactly whether the mtoto admitted he
stole the money before he was beaten or was he
first beaten and then admitted that he stole the
money? -- A. He admitted after he was beaten.

Was he beaten before he said he stole the money? - -
A. He was beatem first and then he admitted.

Was he beaten before you called Kimutaf? - A, e
was beaten before I went to call Kimutad,

Did you see any blood on the mtoto? -- A, No.

Did you also beat him in the trees? When the mtoto




Q.408.

409,
- 410,

C.411.

Q.412.

<. 415,

<. 414,

Y416,

Q.416.

G417,

Q. 418.
(e419,

Q.420.

;m
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trlod to take money out of the hole gd you bat uus
A. I did not bea

Would you undérgo & tingukgmsw-tohﬁ

“for :.100/-? If I offersd you $.100/- and said

T would give you as much as I gave the mtoto
would you lie down and let me give it to you? —
A. No, I would not like to be beaten.

Not for '&.100/-'! -= A. No.

Were you there next morning when the boy ran away? —
.« No, I was at work.

Just now you said next morming the boy was there
then you went to work? — A. When I went otf ;
work the mtoto was there. 1

low do you know he was there? Did you come :tmﬂxt‘
from your hut to work or did you come to my housef
A. I know because I left him there the previous
day at 4 o'clock.

You only heard the mtoto had run away that morming? -
A. Yes I heard.

And just now you said he was tied with a chain. How
did you know the mtoto was tied with a chain? —
A. When I went away he was tied up.

The day before® — A. 't 4 o'clock the previous
day. .

I am talking about next moming. You said next
morning he was tied with a chain? —— A. I don't
Mmow what happened in the morning. I know what
happened at 4 o'clock the previous day.

I know you were not there. You are talking a lot
of nonsense. —— A. I saw him at 4 o'clock the
previous day.

Did you get your posho at 4 o'clock? -- A. Yes.

Did you hear my instructions to Kimutai o look
after the complaimant? — A. 1 heard.

Did you hear me tell him to look after him and
give him food and water if he wanted 1t? —

A. Yes I heard you say give him food and water.




Q. 409.
Q.410,

C.411.

Q. 412,

<. 413.

Le414.

J.415.

Q.416.

G417,

Q.m-
R.419,

Q.420.
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triodtotuxcmz out oftnobolo aid you baathil
y.A‘ Iud h“

ting 1like 'hnt the mtoto got

fu' % 100/-? If I offeréd you $.100/- and said
T would give you as mueh as I gave the mtoto
would you lie down and let me give it to youv —
A. No, I would not like to be beaten.

Not for '&.100/-? -- A. No.

Were you there next morning when the boy ran away? -

No, T was at work.

Just now you said next morning the boy was there and
then you went to work? — A, When I went off to
work the mtoto was there.

How do you know he was there“ Did you come straight
from your hut to work or did you come to my house
A« T know because I left him there the previous
day at 4 o'cloek.

You only heard the mtoto had run away that morning?
A. Yes I heard.

And just now you said he was tied with a chain. low
did you know the mtoto was tied with a chain? —
A. When I went away he was tied up.

The day before” — A. it 4 o'clock the previous
day. -

I am talking about next moming. You said next
morning he was tied with a chain? — A. T don't
Mov vhat happened in the morning. 1 know what
happened at 4 o'clock the previous day.

I know you were not there. You are talking a lot
of nonsense. — A. T saw him at 4 o'clock the
previous day.

Did you get your posho at 4 o'clock? —- A. Yes.

Pid you hear my instructions to Kimutai to look
after the complaimant? — A, I heard.

Did you hear me tell him to look after him and
give him food and water if he wanted 1t9 —

A. Yes I heard you say give him food and water,
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5 K0_£ROBS-BXANINATION BY SECOKD ACOURRD:

THE POREMAN OF THE JURY: Did the otheF boy who wemt down to
, the pighole with the mtoto, arap Cheluld, beat
the mtoto? — A. No.

NO RE~-; 34 §
KATWA S/0 SERITE af{irmed: (aged about 12):
EXAMINED BY MR, PHILLIPS:

Q.421. What is your name? -- A. Katwa son of Serite,

Q-422. What tribe are you? -- .. Kakamega. '

Q.425. Wwhere do you work? -- A, I work for Bwana Moto,

Q.424. Do you still work for him? -: A. I am still working
‘ for him. ' v

Q.435. What kind of work do you do? — A. Kitchem mtote,

Q-426. Did Kibrop also work there some time ago? -- A. Yes.

Q.427. Do you remember whether he was besten at all during
the time he was working for Mr, Euglebrecht? —
A. I de not knew whether he/was beaten or not.

Q.428. Do you deny that you ever saw him Beaten? — A. Yes
I deny that I saw him being beatem.

(.429. You deny that you saw him beatem® == As  Yes.

MR. PHILLIPS: Would Your Lordship allow me to cross-examime
this witness. lis evidence starts at page 5 of o
the depositions My Lord. N

'HIS HOMQUR: Yes you may cross-examine him.

Q.430. Do you remember giving evidemce in this Court before-

% the Magistrate? —- A, Yes.

Qed81. Did you tell the Magigtrate that you saw,Mr.Englebsith
beat Kibiwp vith the kiboko? -- A. ‘Yes.

G483, Wiy do yo ndW dény 1t? VWas that statement truei —
A. Yes it ws trus,

Qe455. Then why do yon now dsny 137 — A. When Mo was
beaten I was not there but I saw him when he was
brought to the house. )

Q.454. But did you tell the Magistrate that you saw Mr\. 3
Englebrecht beat Kibrop? -- A. Yes.

\
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o NO_gROS: TION BY § Al
THE FOREMAN OF THE JURY: Did the other boy who went down t

, the pighole with the mtoto, arap Chelul®, beat
the mtoto? — A, No.
KATWA 8/0 SERITE affirmed: (aged about 12):
EXAMINKD BY MR, PHYLLIPS:

Q.421. What is your name? -- A. Katwa son of Serite.

Q.422. Vhat tribe are you? -- ., Kakamega .

Q.428. Where do you work? - A. I work for Bwana Moto,

4434. Do you st41) wark for hta? % A\ T am st111 working
' for him.

§.436. What kind of work do you do? — A. Kitchem mtoto.

Q.426. Did Kibrop also work there some time ago? -- A. Yes

Q.427. Do you remember whether he was beaten at all during
the time he was working for Mr. Englebrecht? —
A. I deo not knew whether he was beaten or not,

Q.428. Do you deny that you ever saw him beaten? — A. yes
I deny that I saw hin being beaten,

N.429. You deny that you sav him beatem? -- A, Yes.

MR. PHILLIPS: ¥ould Your Lordship allow me to cross-examine
this witness. 1liis evidence starts at page 5 of
the depositions My Lord.

HIS HOMQUR:  Yes you may cross-examine him,

Q.450. Do you remember 8iving evidence in this Cowrt before

* the Magistrate? —- A, Yes.

Qe481. Did you tell the Magigtrate that you saw. Mr.Englebich
beat Kibpep with the kiboko? -~ A. Yes.

Q.453, Wy do yo now dény it? yas that statement true? —-
A, Yes it was trus,

Qe 438, mmummmnt—A. ¥hen he was
beaten I was not there but I saw him when he was
brought to the house.

Q.434. But did you tell the Magistrate that you saw Mr,
knglebrecht beat Kibrop? -- A, Yes.

-

y
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NO CROSS~EXAMINATION BY SECOND ACCUSED:

\ Tiis WOREMAR OF THE JURY: Did the other boy who went down t

Qe 421.
422,
- w433,

L. 425.
e 28,
e 427,

‘e 428.

429,

Q. 4380.

Q.481.

Q.452,

Q.433.

424,

" the, pighole with the nt¥to, arap Chelule, beat
the mtoto? — A. 1lio.
NO_RE~RXANINATTON ‘
P#A 8/0 SERITS affirmed: (aged about 13):
EXAMINED BY MR, PHILLIPS.
'hat is your name? -- 4. Katwa son of Serite.

What tribe are you? -- ., Kakamega.

#here do you work? -- A, I work for Bwana Moto,

Do you still work far him? -- Ao 1 am still workiné
for him. )

"het kind of work-do you-do? — 4. itchen mtoto.

Uid ¥ibrop also work there some time ago? -- A, Ves.

Do you remember whether he was Leaten at all during
the time he was working for Mr. knglebrecht? —
‘« I do not know whether he was beaten or not.

Y0 you deny that you ever saw him beaten? -- A. Yes
I deny that I saw hin being beaten.

You deny that you saw him beaten? -- A. Yes.

MR. PHILLIPS: #ould Your Lordship allow me to cross-examine

this Witness. /iis evidence starts at page 5 of
he depositions )y Lord.

HIS HONQUR: Yes you may cross-examine him.

Do you remember giving evidence in this Court before
the Magistrate? -- A, Yes.

Did you tell the Magistrate that you saw Mr.snglebrech
beat Kibrop with the kiboko? -- A. Yes.

Why do you now deny it? Was that statement true? --
A. Yes it was true.

Then why do you now deny 1t? -- A. When he was
beaten I was not there but [ saw him when he was
brought to the house.

But did you tell the Magistrate that you saw Mr.
Englebrecht beat Kibrop? -- A, Yes.

i
S T,
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Well, I'wSK you again was 1*_&,”@ you said that?
A. Yes: .

You did see him beat Kibrop? —- A. ~Yes.

Why did you just now say that.you didn't see him
beat Kibrep? — A. I -uh- whom he said he
would gondl&lhnbﬂﬁﬂ Iaia
not see what happétied vhen ” )
I sav him vhen Ne was . .

Is that all you saw? = A. h“%ﬁlﬂ
the house they tied hin in the store and they
did not beat him.

Did you see anyone at all beat Kibm on that day? -
A. Yes I saw ane.

¥ho beat him? — A. This man Accused No.2.

sut you know someone else beat him on that day? --

A. 1 do not know whether he was beaten by another
man but I saw second accused beating him.

Did you make the following statement to the
Magistrate: "Then first accused beat complainant.
Complainant was lylng on the ground. Arap Chelule*
and second accused and arap Koech were holding
him down. The first adcused beat the complainant
on the buttocks five timés. He beat like every-
body beats. Complainant bled, his buttocks were
swollen. Complainant then admitted he had stolem
the money. He was crying hard". Did you say
that to the Magistrate? — A. Yes, except about
the bleeding.

Do you deny that you told t.hn to the hgiltnt.?

A. I deny about the bledhg.

You admit the whole statement except th; bleoding? —
A. Yes.

And was it all true except about the bleedimg? —

A. Yu, everything except the bleeding part.
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Q.448. Do you deny that you told that to the Magistrate? —-
. v
Q.444. You adwit the whole statement except the bleeding? —

Qe445. And was it all true except about the bleeding? —-
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Well, I'WSK you again was it true when you said that?
K. 'Yes:

-

You did see him beat Kibrop? —- A. Yes.

Vhy did you just now say that. you didn't see him
beat Kibrop? -- A. I saw him whem he said he
would go and M’ﬂnm‘& put the memey. I did
not see what happened whem h went off, Then
I sav hin vhen b‘wu"ﬁmo.

Is that all you saw? -- A. Whem they brought him to
thohousethquodhinigtholtoum they
did not beat him.

Did you see anyone at all beat Kibrop on that day? -
A. Yes I saw ane.

#ho beat him? — A. This man Accused No.2.

But you know someone else beat him on that day? —-
A. I do not know whether he was beaten by another
man but I saw second accused beating him.

Did you make the following statement to the

Magistrate: "Then first accused beat complainant.
Complainant was lylng on the ground. Arap Chelule’
and second accused and arap Koech were holding
him d\nvn The first accused beat the complainant
on the buttocks five timés. He beat like every-
body beats. Complainant bled, his buttocks were
swollen. Complainant then sdmitted he had stolen
the money. He was crying hard". Did you say
that to the Magistrate? — A, Yes, except about
the bleeding.

A. I deny ahout the bleeding.

A. Yes.

A. Yes, everything oxcept the bleeding part.

L
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w485, Well, I ask you agaim was 1t m wheén you said that
A. Yes.

1436, You 414 see him beat nbuyv’- A, Yes.

Q.457. VWhy d1d you Just mow say that you didn't see him
boat Kibrep? — A. I saw him when he said he
would ;m‘nd show where he put the money. T aiq
not see yhat happened ﬂen they went off. Thm
Iuvhh“hmbwtb‘ok to the house, -

4.438. Is that all you saw? -- 4. When they brought him t.,
the house they tied him in the store and they'

did not beat him, ¥

«+489. Did you see anyone at all beat Kibrop on that day? -
A. Yes I saw one, )

«.440. ¥ho beat him? — A. This man Accused No.2.

“.441. But you know someane else beat him on that day? --
A. I do not know whether he was beaten by another
man but I saw second accused beating him.

<.442. Did you make the following statement to the
Magistrate: “Then first accused beat complainant.
Complainant was lying on the ground. Arap Chelule
and second accused and arap Koech were holding
him down. The first accuhed beat the complainant
on the buttocks five times. He beat like every-
body beats. Complainant bled, his buttocks were
swollen. Complainant then sdmitted he had stolen
the money. He was crying hard®, Did Yyou say P
that to the Magistrate? — A, Yes, exeept about
the bleeding,

{.448. Do you deny that you told that to the Magistrate? --
A. I demy about the bleeding.

We444. You admit the whole statement except the bleeding? —
A. Yes,

W.445. And was it all true except about the bleeding? —-

A. Yes, everything except the bleeding part.

sl
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Well, I ask you againm was it true when you said that
_A. Yes. :

ranm-umbutl!bupr ~- A. Yes.

mluynm$mmﬁnmd1dn t see hinm
beat nht’? — A. T saw him when he said he
would w‘nd show where he put the money. T 4iq
not see mt happened -fen t!yy went off. Then
Isuhh«hnn brouhtback to the house.

Is that all you saw? -- A. when they brought him to
the house they tied him in the store and they
did not beat him. '

Did you see anyone at all beat Kibrop on that day? -
A. Yes I saw one,

#ho beat him? — A. This man Accused No.g2.

But you know someone else beat him on that day ? --
A. I do not know whether he was beaten by another
man but I saw secend accused beating him.

Did you make the following statement to the
Magistrate: "Then first accused beat complainant.
Complainant was lying on the ground. Arap Chelule
and second accused and arap Koech were holding
him dm The first accused beat the complainant
on the buttocks five times. He beat like every-
body beats. Complainant bled, his buttocks were
swollen. Complainant then sdmitted he had stolen
the money. He was cerying hard®., Did you say
that to the Magistrate? — 4. Yes, execept about
the bleeding,

Do you demy that you told that to the Magistrate? --
A. I demy about the bleeding.

You admit the whole statement except the bleeding? —
A. Yes,

And was it all true except about the bleeding? —-

A. Yes, everything except the bleeding part.
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We446. And it 48 all true? —- A. TYés.

-45 - O
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{

Ge447.% vhy did you tel]l the Magiptrate that the complainant

..448,

Q. 449,

Q.450,

bled 1f 1t was not true’ -- . T did not tell hir
that, I told him that he did not bleed.

Do you suggest that the )agistrate did not record

your evidence properly? -- A, Yes, he did not
write correctly.

Did you say again after that "I think the first

accused beat him ten times. He beat him on the
buttocks. They were ordinary blows. Complainant
bled"? -- A, T did not say that he bled. I did
not see any blood.

-0 a second time the Magistrate has recorded it

incorrectly? -- A. Yes.

Q.461. “And then did you go en to say this "The second

4562,
L.453.
Q.464.

Q.465.
Q. 456.

Q.457.

J.458.

accused then beat the complainant about three
times with this kiboko. They were hard blows and

ks made the complainant bleed"? -- A. Yes.
You did say that? -- A, Yes.

And was 1t true? —- A. Yes, it was true.

And then after that did you say this "Later the

v

So

complatmant was beaten again by the first
accused outside near the house with this .kiboko.
e was beaten about sx}( times. Complainant was
standing up at the time. They were hard blows.
I saw the comp-lainant's flesh was swollen by the
blows and there was blood"? -- A. I said there
was no blood.

the Magistrate has made another mistake? --A, I
told him that I did not see any blood.

And did you also say complainant was beaten on five

occasions in all? -- A, Yes.

And he had moved in the interval between the

beatings? — A, Yes.

And was that correct? — A. Yé&s it was correct.
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Is 1t not & fact that 1t was you who stole the

© money? — A, 1o I .ot this money irom anotier
man. [he man who makes bricks deceived me and
he asked me to let him have the money and said
we would divide it.

"ho was this man you are referring to? — A, fere,
thp man who makes bricks,

At any rate you were charged in this Court before
the lMagistrate for stealing-that money? --.. ves

And you pleaded guilty” -- +,  yes,

nd you were punished? —- . Yes,

nd you know that Kibrop had nothing to do with the
theft of that money? -- A, vYes.

UROSS~BXAMINED BY FIKSL ACCUSED :

‘hat did you say to the .olice when they came out
to investigate the theft cese? — « I told hinm
that the bricks man tald ne to ndnit to the
Police officer that I had stolen the money.

You said you went in and stole the money” -- i\, Yes.

ind you showed the Police where you ot it?7-—-.. Yes.

You said you took 1t out of the hi» pocket? --
A. Yes., -,

You have had your punishment ior that? -- A, Yes.

Were you and “imutai looking. after Kibrop in the
kitchen during the night? —- A. ves.

ias he tied” -- A. lie was not tied up.

And what happened next morning? -- A, Nothing was
done. i

«hen T arrived T jot him all right; he was still
there. Is that true? — A. Yes he was still
there in the kitchen next morning when you woke
up. i

But when | arrived next moming was he there: --
‘e le8e

hat did I do then to Kibrop -- A. You tied his
legs.
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Ahay with? —- A, 4ith a chain.

"hat sort ol a chain? — A,  dog chain. ‘

iy a1d I tde nim? -- . So that he wbuld not run

“ away. y

What was my intention? -- A. You wanted to bring
hin on the following day to the Court.

ot the followin, day, that morning? -- A. Yes.

But T went first te the shamba? -- A. Yes.

‘nd when I pot back from the shamba what happened? -
t. You found him rone.

You were there to look after him. #ho untied him? -

I went down to the river end when I returned I

You asked me to bring water in the morning.

tound hin gene.
hat did you state to me in the presence of witnessc:
about untying Kibrop® You must tell the truth. -
. I told you that on my return from the river
| found the mtoto gone and the chain was there on
the ground.

And 11 I bring witnesses to say that you said you
untied him with a file: — i. No 1 did not tell
you that. 1 told you that I found the file on
thes table.

50 you did not tell me that yon untied him? --i. No

that did you tell me ﬁbout a ;ianga? Do you remember
tellin, me about a panga? -- A. No.

‘hy did you not admit when you came in here the
I{irst time that you stole the money: -- A. rhe
brickman told me not to gdmit it at first. e
told me to say that he had stolen it and}put. it

away for him.
Is it usual for a man who steals money to say to
another man "You put it eway for me"? -- .. Il

deceived me by telling me we would divide the
money; heé would take one half and I would tuke th

other.
. < TR

3
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(.490. ¥Why did you not get any half? why didn't you keep

your half? -- A. He deceived me. He said "Let us
’ keep the money together".

LL.QI. How much mo}xey have you left? You got 5h.50/- end the
other boy got %.50/-. ilow much of your .50 -
have you left' -- A, lie came during the ni,ht and
took the whole lo},,Mne and his.

.492. un you remember what day or night it was? -- A, no,
[ cannot remember.
..493, iow nany days after Kibrop ran away? — A. I don't

know the day.

494, T want to know exactly, who told you to come and say
you stolc the money® — . The brickman told me.

495, The brickman is not here. +hat does the brickman
know sbout the matter? -- A. ‘e knew each other

"

lon;; before and when I left your employment I was

\ engaged at the place where he is working. nce

; was working for you. T left your service and I
was engaged at the place this man was.

) .496. 1f you were working for me before why did I dismiss

you? -- A. Someone was eating your fowls and you

B

accused me and thought I was eating them. nother
i ntoto was accused with me.
o497, here is that mtoto? -- A. lie 18 at Plateau with a
fundi who left your service.
.+498, Did you get punished for stealing the money? —A. Yes.
(.499. hat kind of p#nishment? -- A. Ten strokes with a
cane.
Q.500, At the prison here? -- A. Yes.
W+501. Are they allowed there to issue the cane? -- A, VYes,
..502. And your partner who stole the money from you, where
is he? . hat happened to him? -- A. I left him
in jail. I don't know what happened to him.
NO CROSS-EXAMINATION BY SECOND ACCUSED:

’
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THE FOREMAN OF THE JURY: VWhen did you leave the employment
of Mr, Englebrecht? -- A. I am still working for
nim. -

THE POREMAN OF THE JURY: How leng have you been working for
hid this time? — A. About 18 days.

HIS HONOUR: Do you mean you were dismissed after the
lhtlhzotmn.quuth-yu#hhnm
again? Is that right2 —- A. ‘bout #hie fowls I

X was dismissed.

KIS HONOUR: I d1d not ask why You wers dismiged. Were you
dismissed after the stealing of the melsey? —-
A. Yes, ‘ ‘

HIS HONOUR: And taken on again? —— A. Yes I yent back
after I was Mppdnndtbﬁln.pﬂnajob
and I worked,

NO RE-EXAMINATION: 2
. PHILLIPS: That oompletes the Crown case My Lord. .

ldu'otmmmd-hwmt-tntm

Prelimiaary Mquiry. \ o5 54

HIS HONDUR: h, Wm,mm-m«-ntm
‘mow. You san givé evidmmcs @R your'own behalf
nmnnucmgn-nu-uﬂma-t

. muynunf‘lﬂ-.gwmu’m;
YOU aré not obliged to' say amything. If you
vish to give evidence on cath you are lable to
be cross-examined but if yom make an wasworn
statement you will not be eross-cxamingd, You
can. chegse vhat you want to do.

FIRST ACOVSED: I will make an unsworn statement.to save
time.

-
)

——

wmwmuuunnﬂmuwmu
statement on oath or an Wmswom statement but
that if he makes & statement on oath he may be
cmumth“ﬁt-hw

- ltn-t-huhuli-.

t .
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THE FOREMAN OF THE JURY: When did you leave the employment

of Mr, Bnglebresht? —— A. I am still working for
_ him,

THE FOREMAN OF THE JURY : Hmlmg have you been working for
hid this time? — A. About 18 days.

HIS HONOUR: Do you ean you were dismissed after the
stéaling of the money and thén you wer® taken on
again? Is that right? -- A. /bout the fowls I
was dismissed.

HIS HONOUR: I did not ask why Y¥u were dismigsed. Were you
dismissed after the stealing of the meley? —-

A. Yes,

HIS HONOUR: And taken on again? -- A. Yes I went back
Artcrlnsm»dmdt}nl‘-;lm.na job
and I worked. S
NO TION: )

« PHILLIPS: That oompletes the Crown case My Lord, ,‘
. Neithar of the accused made any statement at t.bo
Pnllhl.ngr:h;qxﬂry. .

HIS HONDUR: h,* agledrecht, you can enter-em your Defence
"ow, Ydmuu evidmce on your owmn behalf
1fmﬂll“cmm-hu-uninhmt

‘ wmynhufvnhmmaom‘
yOu are not obliged to say anything. If you
vish to give evidence on oath you are liable to
be gross-examined but if you make an unsworn #
statement you will not be cross-examimed. You
can. chegse vhat you want to do.

FIRST ACCUSED: I will make an unsworn statememt.to save

© SEOOND ACCUSKD also informed that he may mske a
statement Y oath or q'-.- statement but
that if he makes a statement on oath he may be
cross-examined and that he need not make any
statement wless he wishes.

RN .

-~
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\ UNSWORN BTATEMENT OF FIRST ACCUSED
+*,~ JACOBUS PAULUS JNGLABRECHT
Your Hono\:u' and l_-uﬁ,n':of the Jury I am going to give
you something to make the matter more clear. On the 5rd
- November, it was a Nonday morning, I cashed a cheque at
Barclay's Bamk for & 120,/- with the intention of paying
100/~ to the Stamdard Benk, but as there§was not time I
had to leave Eldoret without paying this money to the
Standard Bank. I had a reaper and binder going on the
farm so I worked that whole Monday with the in;.num to
come back on Tuesday morning to pay the money to the
Standard Bank so ] was sure that T had the money. It was
cash and I tock it on Monday night out of one pocket and
put it into another pocket and I kept my door always
locked even if I went out into the garden. m Tuesday
mormning I separated the %.100/- from the other $Hh.20/- which

intended to use to pay my labour. I hung the trousers

with the money in the pocket in my bedroom on a mail.

I'here were three mtotos workin n the garden and the
kitchen and 1 ygave them each a bundle to take to the reaper
and binder. The house was locked and nobody was left. n
reaching the réhper and binder I.found that there was

some thing broken. [ gave !ibrop the complainant my key

go back and enter b, the kitchen door because all t'e otler

inside doors were open; it was only the kitchen door :nd
the front door that were locked, there is no inside

only curtains. I told him to go and take the grease frur
the pantry and put it on the verandah. ¢ himself was to
bring me a 1little plane; I told him where it was. e did
it and came back and brought the plane and the key in his
one hand but [ was very suspicious and sorry that I had
sent this boy thinking that I had money in the bedroom. e
was only s new boy about 10 days there; but it was too late

when it came into my nind as he was gone. I got the binder
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going and I walked straight back to the house and passe
lﬁmt 6n the bask Yerandah and j et strai hit in
to see if the morfey was 8till in wy trousers u;xd found it
gone. ‘hen I asked him if he had stolen my money &and he
was frightened. lie said somethin;: about a gun which i~ all
1ies. I went back into the house ¢ second time after | sald
to him "You are respansible for all losses”. mede sure

.

that the money was gone, When [ came back after I found it -
was 50 he was gone, He ran aw:.y when he ot & tright.

did not know what direction he went boeause I did not sce
him. ‘That was about 1% hours time since we left with the
ntotos and I came back and found the money gone. I am sure
there was nobody else could enter the house because it was
locked and nobody else could unlock the doors. It was
Jocked when I came back and I undid it sgain. Tt was only
during the time when he went Lo fetch the grease out ol the
pantry that the money. was gone. I am quite sure he took 1it.

I don't think any further evidence will be in the

interest oi this matter. I will address the Jury lsater.

{IS HONOUR: Do you wish to call any other evidence
FIRS! ACCUSED: I should like to c 11 the .econd .ccused.
WSS
'he Statement of First ccused is read ove:

.nglish and translated to Second /ccused

JOURY ADJOURNAD AT 4,10 p.m. UNTLE 10 8.m.
0! _TUESDAY ZND MAR'H 1487

Both Acoused released om the same bail.




- 50 -
2ND_MARCH 1987, 10 a.m.

COURT RESUMED - COURT AS BEFORE
T

HIS HONOUR: Mr.-Bnglebrecht, if youwnt to add amything to
your statement you can do so.
¥IRST ACCUSED: No sir.
IS HONOUR: I understand you want to call Accused No. 2 as
; vitness. * \
FIRST ACCUSED: sir. '
4TS HONOUR: As 1 18 an socused person he is not obliged to
‘ u.n-u-m -1-- he wants to. 1 will esk him
©4f he-agrées to ghve evidence.
Second Acoused informsd that First Accused wishes him €0 give
evidence but that as he is an aocused persan he need not do
so unless he wishes and that he may make an UNSWOIn statement.
, He elects t.o make an unsworn statement and states:
'Tf the Bwana told me to beat the boy I had no
strength to refuse. #hen I was called from the
shamba the mtoto told a lie and said that I had
stolen the money and the Bwana told me to beat
him and [ had no power to refuse. That is all I
have to say."
Statement of Second .ccused read over and translated.
iccused No. 2 states)he does not wish % call any witnesses.
TS HONOUR: That concludes your case, Mr. Englebrecht. If
ir. Phillips wishes to address the Court he can
do so and after that youcan do so if you wish.
MR. PHILLIPS: As the Accused are not defended My Lord I
do not propose to address the Court any further.
FIRST ACCUSED ADDRESSES THE COURT:
Gentlemen of the Jury this is a very oomplicated gase
and very hard for new people to understand unless you kmow °
as I do how the matter was going on but I will try and
explain as well as I can,
You have heard that all the witnesses have admitied
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that-1 stopped the natives when [ saw them beal 0O hard or

" do anything 'rong? That will make the matter clear that |

had no intention of bod'ily harm or tried to see it beiny
done. They all said that when I lashed him it was not nard
although I don't admit that I lashed him but they said !
did not lash him hard. There is no sign of cruelty. .

As far as my experience can {0 this does not include
an assault although the word "assault" includes a lot 4nd
it leaves out a lot. Remember it [ point my Finger at ¢
man he can charge me for an assault. There is common
assault and there is assault with intention, If I have a
quarrel with a man and it turns Lo « fight it camnot be =+
taken as an assault. ihy not? .1 the moto pives resson
and steals my money ;md I try to educate him could that ope
taken as an assault? ‘

y strongest objection is against the Section under
which I am charged. It does not fit in this matter at all.
It gives the Jury an opportunity to say not guilty. It
stands in the same way as 11 a schoolmaster takes a c;an;z
and beats his schoolbdys for any mischief like stealing or
telling lies. It is his duty to educate them. Tt .is my
duty to civilize these unosvillfod natives, practic ally
called venin. If I find them doing wrong whilﬂi in my
-ployllent I should think I am in the same right as &
schoolmaster or a father to learn them civilization.

liow I am coming to the bruises, the merks you saw
on the photographs. «hat is the boy's evidence in that
nmatter? ~ He was stood in front of you and his body will
show you no bodily harm. If it was really as the photograp!
shows there ‘would havé been marks left of six inches,twelve
inches and T don't know how many as described by the Loctor
but there is not & single mark left. I can show you marks

on my body which I had when I was a child. [hey still

remain there. ~That can be thrown out as nonsense. There




- 52 -
\—
is nc; proof and it shotld not be allowed that photoyraphs
should be taken and brought into a Court. 1 strictlyf _
object to that.. It is not evidence, especially in this
casé wherethe man was in front of you. You did pot see
him when the photographs were taken and nobody saw him.
sut you have seen him now and you all knovls that in & severe
beating the marks will remain there for ever. I bey you
not to take any notice of those photographs and the
evidence of Dr. Forbes. Dr. Borbes has got no confidence.
Dr. Forbes will put anything in the way to satisfy him.
According to the evidence I accused Kibrop of stealing
the money and according to my evidence that T gave
" yestgrday you will see that when I with the mtotos left
the house it only took me 2 hours to%'bm-k_agaih.' s
sure ;s we are all alive when we left the house was locked
and the moriey was in my trousers in the side pecket. lot
ten minutes before I changed my clothes to go and start
work so I was sure it was there. In an hour and a half
when I came back the money was gone. Kibrop admitted that
he stole the money and the best part of the whole lot was
that when the boys asked him where he got it he described
the truth. !le said in the trousers in’ the back pocket
and the boys asked him "fhich trousers?" he said the velvet
trousers, so that if he did not steal the money how did he
know to tell where he got it. 'wo months after that the
other mtoto Katwa turned up and admitted. Could you
believe for one moment, gentlemen, you all know what the
savages are, that he would turn up and report himseli and
say he stole the money unless there is something. T dare
not say what I want to but 1 can say what I think. There
is great suspicion in me about that matter. The second
thin, for you to consider, gentlemen, is if the other
mtoto stole the money what did he do with 1t? He says
that other boy stole it from him, Where is that boy" I
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* handed_him over te the Police. 1 gave both boys to the

Police. 'here is that other boy 'he Policeman broupht
me $h.24/- and sai;ibt.lmt was a1l he could get of my money.
T asked him what he did.‘vith the boy and he said "I cannot
punish him; he didn't admit". 1 accused one boy; the
second boy says "I stole the money" and the third boy stole
it from him. (ne boy said yesterday he was accused and pot
ten lashes; the other one is a free nn

Iumoldnn I' 72 and have been 51 ycurs in

Kenya, Ti:ere has ‘rimina]‘gnc against me. |
challengdf the whol of enya Colony to Bring s Rccord and
show tha# therec was & Uriminsl case against mep, 1 know

nething about Courts. [ have never bothered wifh then
except little petty cases but not criminfill cases.

Taking all these things into consideration,gentlemen,
you all know what the natives are and what their habits are,
I have tried to explain to you how things can be coloured.
sducated people can pit=in words and make things sound
different than what theyl are. w just consider the
circumstances. [f a matter like this Is ensouraged where
will it end. liow many settlers will ve brought up for an
assault.

I come back again to® the matter of that article of
assault with intention of bodily harm. It §6unds very bad
but there are no bones broken as far as I know and the
Doctor could not say that there were any bomes broken. Iis
skin is smooth and cannot sﬁow anything. Could you after
seeiny these things judge a man to be guilty.

It is up to yqu, gentlemen, to use your discretion
and to do what is right, what is justice and give your
judgment according to that.

I am sorry for this boy the second acoused. le is
ignorant and cannot answer for himself. lle has nobody to

defend him and I appeal to you on his behalf.




SECOND ACCUSHED does not wish to address the Court but states
®'] only gave him three strokes with a kiboko".
COURT ADJOURNED AT 10.30 asm. AND RESUMED AT 10.4¢

SUMMING UP

Gentlemen of the Jury, it is your duty to bring in =«
finding on the facts before you. The emnly issue before the
court is whether the first and/or the second acéused
committed an assault occasioning nctu!i"bauly harm to ibro
4 simple assault i1s a mere attempt to commit a forcible uct

" against another person in an unlawful way, that is to say,

o mere gesture can be a simple assault; but an assault
definitely includes any besting oF wounding. If actual
bodily harm is caused the offence in question - the one with
which these people are charged - is committed.

'hose are the two issues, whether an assault was
coruitted oceasioning actual bodily harm. ‘ctual bodily han
includes uny hurt or injury whether permanent or temporary
calculated to interfere with the health or comfort of the
person assaulted. [t need not be an injury of a permanent
character and it need not amount to what is known as grievou
harm and it is not ncessary to prove that blood was actuall
drawn from eny wound. | make this point clear because some
emphasis has been laid on whether certain witnesses saw blool
or not.

If the Crown case is proved there can be no
justification in law for the assault. There is no question
here of any lawful correction of a person in the position of
a pupil or scholar by a schoolmaster or anything like that
and there is no question of mere correction for an offence
which has been proved. This itself would not be lawful but
it would not be so culpable as the offence which is before

yOu NOW,

The Crown case as you have heard is that a certain
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number of beatings were inflicted upon Kibrop and that he
was twice tied up, once with & rope and emce whth a chain,
possibly three times but certainly twice, with the object
of making him show meney which was suspected of being
stolen. There are two witnesses srap Ghelule and arap hoed
mho should be regarded as accomplices because according to
the Crown case they assisted in halding the eomplainant
down whilst he was being beaten and dn fact are said to .
have actually beaten him themselves. - Probably katwa the-
mtote also should be regarded as an scoMplice because he
had something to do with the tying up.: Regarding these
three people as acoomplices it is nacessary as a m tier of
practice that their evidence should be corroborated agd
1t is part of the Crown case that ‘there is plemty of
serroboration in the Medical evidence.  Pr. Porbes' evidence

<«

was shortly that there were twalve injdries in all. The
main injuries wers first. at least tem distinct weals on

the left buttock of the complainant and seeondly at least
seven distinct weals on the right buttock of the
complainant, and that the skin or epidermis was entirely
removed from both sides of his buttocks; and he also
testified to wounds on each side of the face, on his beck,
inside his knees and on his stomach, and he thought the
injuries were caused by a kiboke. Six days had elapsed,
he astimated it batween two and eight days I think, before
he sav the boy. The boy had to remain in Hospital for
fourteen days for treatment. You saw his buttocks and
back and actually there were somc marks stillito be seen
although' they are healed up now.

I will shortly remind you of the different versions
of the beatings because they do differ anmd it is fair and
necessary to the acocused to take into eonsideration the
divergencies in the evidence as regards the beatings. The
complainant's evidemce, Kibrép that is, is shortly that he
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saw the first accused who told him to produce meney whici
was suspected.of bein, stolen: he was threatemed with s
¥un and then he ran away: was brought back to the house by
arap Koech and then he said there was s beatin; near the
flouse or at the house by the first accused when he was held
by arap Chelule and arap Koech: then that he was taken to
the store and tied outside the store, then the first accused
went in to shave, came back and threatened him again with
shooting. Then according to him there was a second beating
by the first accused when he was still held by these two
men: then that he admitted stealing because of the beating,
not because he had stolen. lie took them to a place near a
nlantation: on the way he snid e was Leaten by arap ‘helule
and arm; ech but that of course is not part of this charye
[hen he said vecruse the money was not found theré-h.e Was
again put down snd beaten near the flangation by the first
accused and he then said thet he had given the money to
arap 'ibore the second accused. Arap Kibore was sent for
and came and when he arrived “ibrop denied having given the
money to him. TIhen he said that the first accused told
arap Kibore to beat him because ot the lie, and this brings
us to the fourth beating by arap Kibore with the kiboko
which had been handed ,to aran ¥ibore by the first accused.
‘hen according tc Kibrop there wns & 1ifth beating b the
first accused. fter that he was tied in the store: first
sccused went sway and complainant wes put under juard of
arap Fibore and Katwa in the kitchen and in the moming the
[irst accused ceme and untied him but tied him up again
with 4 chain and went away to the shamba and when Katwa
went to get water ' ibrop said he got away and went to
Lesuru and stayed there until the I'nlice brought him to
tldoret. 5o that his version is that he had five beatings
or if you include the beating by arap Chelule and arap |
Koech he had six, though of course that sixth one is not
included4n this charge. lis version 1s that he had four



,

W h”t acoused and one beating from second
accused sAf that he was tied W Mge or, if you include
his being tied p with a chain 1t makes three tyings up.

Then we have the evidence of arap Chelule who, I
would remind you, is still working for the first accused.
lie, d1d not see the first part when the first accused first
suspected Kibrop; he was working in the shamba and he was
called to eatch complainant who Mad run away and he and
arap Koech went to look for Kibrop and Kibrop was caught
and taken to the house, thence to the store acoording to
him and them the first accused produced the kiboko and
threatened Kibrop "If you do not produce my money I am
going to beat you" whereupon Kibrop said he would produce
it and took them to a hole where nothing was found where-
upon the first accused followed and told them to put him
down and hold him and then there was the first beating by
the first accused. Complainant then said, having been
beaten, that he had given the money to arap Kibore: arap
Kibore was sent for and came and according to this witness
the second beating was by arap Kibore on first accused's
instructions. He said "This mtoto has lied about you, you
had better beat him!. There were three strokes, one on
the face then the first accused intervened and said "Don't
beat him on the face, beat him on the buttocks" and there
were two other strokes on the buttocks. Kibrop said "I
vill show you the place” took them to another hole where
nothing was found and then according to Chelule there was
a third beating by first accused. Then Kibrop was taken
to near a cattle boma where he again said he would find
the money for them and this witness went away to the
shamba. 5o according to him there were two beatings by
first accused and one beating by second accused on the
first accused's instructions.

Thenwe come to arap Koech who had been sent from the
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shamba to vlook for the boy after he had run away. He
found him and brought him back: first accused said "Tak

him to the hol_xse". first accused tied him uwp with s rope -
put a rope Tound his neck, that is to say - wemt into the
house} ' ¢ame out with a kiboko and seid "I am going to
beat you if you don't produce the money". Kibrop then
said he 'uld hke them %0 the place and he took them to -
hole where notllu ws found: then this witness said the
first beating ook place by the firet socused, Kibrop
being held by arap Mulc and arap Keech. He said that
this was not a severe beating: it was a gemtle beating,
and arap Chelule said the same. ‘hereupon Kibrop said he
had given the money to arap Kibore. - Anp. Klbore came and
was told by the first accused to beat hil \)‘ecanse he had
lied and then there was the second beating by arap Kibore
first on his cheek and then, on being stopped by first
accused he had two more strokes on the buttocks, Then bLh
complainant said he would show the money somewhere else;
according to this witness he was not beaten any more but
was taken to the house and tied up there, Then the first
accused drove away and next moming complainant was still
tied up and this witness went to work. It transpired tha
this witness did not actu:;lly see the boy again after 4
0'clock in the afternoon so does not know what happened or
the following meming. He said that there were not very
many strokes administered in all and that the bey's
buttocks were swollen but not bleeding. Arap Koech is
st11] working for the first accused.

Then we have the evidence of Katwa who is the mtott
who had admitted stealing the money afterwards and was
convicted in the Magistrate's Court. He prevaricated in
the box; first he said he hid not seen first accused beat
Kibrep at all: afterwards he sald he had seen him being
beatean by the first acoused and by the second accused and
he findlly agreed that he saw five beatings in all in



2/ different places. In the lower Court he had said t .t «e
i saw blood and in this ourt he said he had not seen .ny
blood. '@ was not & satisfactory witness but 1t would seem
a that he saw & c;crtain number ol beatings. e ndmitted
’ . stealin; the money e&nd was convicted and he said Yibrop
' ¥ 54d nethang to do with the ;nert but that his acconplice
was a brick-maker, T R
Ihat 1s the evidence for the ‘Crown. .
1 You have heard the first accused's unsworn statement
which of course has not the same weight as e sworn
. statement. It was chiefly about the loss of the money and
1 he sul. nothing about the bﬁiti;\g 1’he beaun# was not
denied by him. You may rerember that he Bfl‘r*s&.‘l very nuch
his suspicion that Kibrop had swdun the money although
Krtwa had admitted stealin, ii,.and his argument was that
because he suspected 'ibrop o. s tealing the money he was

Justirted.in doing a number of things Lo Kibrop. -iiis

TSN

nrgumen L wee that he wes entitléc to correet s native

vecause ne wus n native for am affer.ce which wans merely

suspected. Now in law ol gourse there is no justification

whatsoever for that u1, ument.- ' person is definitely not
allowed to take the lsw into his own hands #n this way.

An assault by a .uropcan en o« notive is exactly the sane in
d law as an saSsault on another ,uz*ofye;xn. in any event !ibrop
wis not the thief and =t the time of the beating if it was

inflicted “ibrop had not been proved o: shown in any way to

the thief; he wus nerely unde: suspicion. The :unishment
t w ich wus inflicted acconiin; tc vhe 'rown was not for a

nroved olfence but merely to extort o confession which when
’ 1t was extorted was delinitely witrue.

'his case is u glaring instance of the extremely
dangerous argument which the first accused has put lorward
that a person is justified in beating someone whom he
suspects has stolen his money or donepomething wron, nerely
to extort » confession, and as 1 say in this case the



. oml’nlian -.l definitely mnﬂo be mwt
be en

.ooqu t was further that tils

assault’ 1onlll bodily harm because no pcn-nem injury
was inflicted. I have already explained to you that it is
not necessary that the injury should be permanent. Tt is
quite unnecessary to prove that bones have been broken or
anything of that kind for this offence to be established.

The first accused appesled to you to take into
consideration his age and he has also appealed to you on
racial grounds. I must point out to yiu, Gentlemen, that
you have a very heavy responsibility as a Jury and you must
not be swayed by any racial prejudice of any kind. You
have to consider the law as it is put before you and the
facts as they have been proved before you and the age of the
accused has nothing to do with your verdict. It is a matter
for consideration quite apart from that. First accused's
address and argument is a mere appeal to you to uphold a
form of lawlessness and I must point out to you that it is
your duty to dismiss any consideration of that kind from
your minds and to decide and to give your verdict on the law
and on the evidence.

To sum up I may say that there is evidence of the
beating of Kibrop by both accused with a kiboko. There is a
divergence as to the number of beatings as I have explained
to you. All the witnesses agree that both accused beat the
complainant at least once: the weight of evidence is that
the number of beatings was from three to five, and I would
remind you again of the Medical evidence that there were
twelve injuries in all;that the actual strokes seem on the
buttocks of Kibrop by the Doctor were at least ten on one
side and at least seven on the other, apart from the wounds
in other places such as the face and neck.

Well, gentlemen, that is the matter that you have to
decide, whether ome or both of the accused are guilty of

assault occasioning bedily harm and I ask you to consider
your verdict impartially and give me your verdict when you
-have considered it.
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«lie FORSMAN OF TIE JURY: Did Complaimant say arap Kibore
beat him on the face?

+«Is HONOUR: (after referring to his notes) .le said " rap
Kibore beat me on the Lody, even on my back.

Arap Kibore beat me on the buttocks and ell over

the body".

0l JURY RETIRED AT 11.20 a.m. AND
RETURNED AT 11.56 a.m.

115 DISTRICT REGISTRAR: entlemen of the Jury, are you

agreed upon your verdict?
FOR&MAN O T[4 JURY: “es.

JE DINTPIST RUGISTRAR: you find the accused Jacobus
aulus xnglebrecht ;uilty or not guilty of
assaulting Kibrop aran Ragole and thereby
ceasionin: him actu~l bodilv hamm®

MO AL O JURY: suilty.

VR N C JUY: Yes but we vich to add the rider
that we consider the rssault was not brutsl or
dangerous.

aM% DISYRITT REGISTRAR: Do you find the segand accused
Kimutel arsp ¥ibore jujlty or not guilty of
assaulting Yibrop arap Ragole and thereby
'occnsioning him actual bodily harm?

-THE POREMAN OF THE JURY: Guilty.

THE DISTRICT REGISTRAR: You say he is guilty and that is
the verdict of you all?

THE FOREMAN OF THE JURY: Yes. e would like to add a
rider that-we consider that this accused was
acting under instructionc of Accused No.1 and

under provocation.
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THs DISTRICT REGISTRAR: Priseners at the bar, you stand
convicted of assault oceasioning actual bodily
hamm contrary to Section 829 of the Pennl Rode.
Have you anything to say why the Court should )

-~

not pass sentence upon you according to law?

1) 3
FIRST  ACCUSED: No sir.
¥ SRGOND ACCUSLD: I have nothing to say.

SSNTENGCE

As to the First iccused, if he had been a younger
man I should have sentenced him to imprisonmeént. In wiew
of his age (72) I sentence him to pay a fine of S 1,000/~
and in defsult to four months' imprisonment without hard
labour.

'he second ccused acted under the imstructions of
PFirst Aecused and only inflicted three strokes or there-
abouts upon the Compleinant. 1In the circumstances I
sentence him tc a fine of W75 - or in default to one
month's imprisonment with hard labour.

Of the fine if paid .. 100, - to be paid to Complainan
as compensation.

1 thank you, Gentlemen of the Jury, fer your
attendance and careful hearing ol this case and you are

excused attendance as Jurors for 2 years.

second Accused allowed 1b days in which to pay: to be
released on executing a Bond of .75/- to appear in 15 days
First Accused also allowed 15 days in which to pay the fine
to be released on executing a Bond of $1,000/- with one
Sugety of a like amount to appesr in 15 days.




IN HIS MAJESTY'S SUPRiME COURT OF KENYA

SESSTONS HOLDER AT ELDORET >

JRIMINAL CASE NO,.10 OF 1987

R i X
. I Jewsus
' (1) JAGOBUS PAULUS AHGLEBRECLT
(2%
(2) KDUTAI ARAP ¥1BORE
¢ é . —_—
7z £0% 110 MARCH, 198
R PR
DECLARATION VARTFYLIL [0ANSCATET OF SiONCHAND
BOUES OF TPIAL

1, JaMes “‘TA.‘,’LngTﬂPL;JJ;I C}‘I'_ici‘al Shorthend vriter
to ilis f'n'j;st)"s'f.supremc ourt of Kenya, do solemnly
anc;: sincerely declgre that having been required by the
ﬁegisthr of His mjesty's “uprene Court of Kenys to
furnish to him & transcript of the shorthand notes
relatin; to the trial of the above case, to which
transcript this Declnmtioxrx ic annexed, I, the sald
James Stanley Templeton, certify that this is » correct

record of the proceedings nt the said trial.

DSCLARLD at Nairobi this

sefore me: ’ .
¢ ”(lwy \ ZW 3
W |

REGISTRAR
SUPREME COURT oF KaNYA.

11th day of larch, 1997, 5 -
{
{
{
l
/



GOVERNMENT HOUSE

| RECET
=7 APR 1937
C.0 Regy

NAIROBI,
W» KENYA

/2 March, 1937,

Sir,

In accordance with the in-
7 structions contained in Mr. Thomas' des sgtch
No.762 of the 16th July, 19%4, [ have the
honour to transmit two ccpies ol the trans-
script of the :;nor'tm;nd notes teken at the
trial of one, Mohindar Sinyh s/o Karam Singh,
who was charged before the Supreme Court of
Kenya in Criminal C’ase No.1ll of 1957 with
committing an unnaturel offence aygainct one,
Ndonge wa Mbuthia, contrary to Section L145(1)
of the Penal Code. There were two ulternative
counts, indecent assault upon a boy wyed less
than 14 years, contrary to Section 14,6A of the
Penal Code, and indecent practices tctween males,
contrary to Section 146B of the Ienal t)odé. -
2. The accused was found yguilty
under Sections 145(1) and 146A of the Penal
Code end sentenced to imprisonment witls nard
labour for two years under the first count and

to...

s

THE RIGHT HONOURABLE .
W. ORMSBY GORE, P.C., MP.,
SECRETARY ST FOR T.% COLONI®ES,
0! G STREET

- D
LONDON, ﬁ,l. 1.



t‘s

i,

to Imprisonmenf with herd labour for sie months
on the second count, the sentences to run cog~

currently.

I have the Lonour to be,
Sir, )
Your most obedient, humble servant,
S Al d
1° ——
ACTRIG BOVIRNCR.
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e 18 MATESTY'S SUPRIMBOURY OF K VA
AL NAIROBI
ORIMINAL CASE 1.1, OF 1937 ’
REX . . ..o YAvg g7 prosacui
versus ‘
WOITHDAR SINGH S/0 KARWY SINGE . .°. 7. . . . 4CoUSED.,
P — h .h k -
""A.
1.2.37 Accused resent on baid
Burke for Defence ;
Phillips for Crown
ORDER ["e case is fixéd on 8rd Fel ruary. iccused's opail
extended till 3rd February.’ :
5.2.87 Lccused, on bail, present.
vurke for Defence >
=
Phillips for Crown. .
Accused arraigned: N ‘3’
1st Count: Sec.145(1) P.C. N
Plea: Not Guilty.
2nd Count: Sec.146 A. P.C. 2
Plea: llot Guilty.
rd Count: Sec.146 B. P.C.
Plea: rot .uilty.r
'hree /\ssessors chosen:
1. Ibrahim Premji
¢ 2. Desraj Bahul
5. Anwar Ali.-
Burke and accused have no objection to the three A$sessors.
) Phillips opens: <N T »
1st P.W. y ‘TL@IDRE FARNWORTH ANDERSOI Sworn. ‘

M. D\ MeddBRl Officer at Kiambu. "I exarined - young
Kikuyu boy W on 14th December 1836, I ideutiry himiim
Court. I examined him at Kiambu hospital, just after 7 pem.
He was accompanied by Mr. Stephens, A.S.P. Kianmbu: I was




asked to examine Lo find out i1 1r Aj,;u“ ssatlt md be

.comiitted. %tound swadl tear in SrA.A "ulL wsiug _t

Xxd.

et say whi ni;s bhe fost nf> on. .reating-t %

anus; it had been - gaused quit* recontly awithin levs th
six hours, certainly, probably r:pre than 3 hours. ‘It

Vv

night have been caused by an 1ncccent assault &s 611089

i.e. by introduction ot nan's erec nto iis anal

orifice. It might have been cuu reivle

2 size of an ¢€

introduction of any object of un1
penis. Certainly not caused natur«lly €.ps vy defecatd
I exinined region for traees of semen: I could find nor
'wnatevor. There are a nux‘.)c" ol diffevent vogitions ir
vhi.pu guchrs.n mlenge/cg. be co nitted.” I would not 1

4

hypothetical due:;ian; a'sq allegution that pe
- -\

-

to be lying on ground wi.h nis lugs inside the

)

comnitting oﬁeme wes knetlifng on _round, and J;ﬂ A

and his crms held vehind his back by thé a{*'

"

is quite a possi

. .
1000 the olfenée to have D
e S

done in. I sho wn . o, would ot have

dirticulty in coomitting ofien:e on the boy Lut .orce

would have to be used. ' have .0 reason to think that
had previously been subjected to this “th
don't think so fro ii;u’.‘,' i anal ocirice. . thing th
renember about boy's genersl appe rance 0. de canour.

an offence had been comritted it is possible that T i
ave lound traces of semen. ut I .as told by iie ooy
that Lis bowels nad been mcved cince the ol.ence, and
would certainly remove sll tr.ces rror. interior.

It would have to have been habitual ior ¢ to f
signs of previous offences by boy as passive »gent. T
force had been used and &here was resistance I would n
necessarily have ex,mciﬁ S_,de\ui‘)m o1 tne lo.ce;
take it thut force woulW® ML Lic cudject dow

would i-esult: thq ¢ 1‘e notoriously ni.;



;‘Ib, T

w(m b ﬁnd on black kin. I \.L.Ll{m“ .¢ whol
m’“)b N K" e

€ Je., 20T

“ﬁr as I renémber. m abnence ol guch bruis»s
oonveyed nothm "o ne. Aegativa. ‘ .,m 2% thet boy
. was rreax‘hlb trousers «hich were dre m belcy ris ‘neés; T i

E

take 1t E‘.‘af. boy s X:rn:éh #ere floxed rignt up: i S0

Ilexed anel orifice would not we covesuld Wil :lothing: I
can visualise it hapoening with trcusers rox.md Inees T
pot nees s rily indier te MANtRANGE
td ne because of i i thet *utected since
offence: ,t‘nus vould Lot ex,p;rt  1ind semen in dWPmer
%M Tthat semen was seen of
! ufd nos! lcpo orl,asn :&em 'bp ¥
! 4o TE8g "pinieh donwr s

Absence of semen

ot,"boy" body Lesides 1:‘ or necr anus; act of duuq\j.é.qn
. would probobly not arroc Mgs of ,enqx. :,, ’ i
Xd. 1 sedrehed Ahe o bekind ﬁm,u ind so forth
tor signs of s@m T 1ound none. . _.1 o~
CJ.\:. Lnna.
Adjourn 111l 2.15. oﬁm&i sune Dail. B
' y -..5-- C A UTE, )
Resumed. Accmed present. R A
Assessors as before  _ * -
‘‘Gounsel - do - - e
ond P.W. JAURICE HENRY FOX S.omm. ¢ verunent Analvst, L oore d.
- A.53P. Stephens ol Kjamou cane Lo ne O 1. 8% |
) pécember las\t and handcd to ne a shirt «npd I'._"p;‘i rof -

shorts. I exanined them by rlu rescence cx@nin%idm_\'fﬁ
presence of seminnl stains and round nft.’ )*;or ”P&Q
handed then back to hin on 22nd Decwoo!- too™ soue
cuttings from them which I retained. If the gar;!ehq \
had had seminal stains and had been washed iniwa'ter ;
probably there would be no sign. Lhese are they 4

identified marked 2 end 3.
i Xxd. Floprescenee examinatiop peenc ©. ningtior




. ultra violet light. 'Wot an mﬂnit.es,iml si{n"vould Dh,g
.'( -

- “t s disriSHE to ey -kow much \.oplq shou wp, The
examination wes to ﬁ%{, ”were any obvious 517, o
seminal fluid. wa f #ho ovicus sign ag that®
exaninanon.' L & 2

,g% }é’ ~-criatozoa would he roxe su\’ehtng .‘.ﬂru spoc‘zﬁc

: » .

i -, *© exaiinstion it would be possible to lingl t’cu
‘-‘

%?"' "*‘“' ol spematonos (il ;.c_'/ rere there) -lhi"light ﬂ*‘haﬁ

JLeen traced by fluorescence cxapinetiomy: Bomede¥i &

2 o A
3: o i. -Flugruscence e“zﬁr‘i‘uatiqn \\;M
=% A P mmination for8permatozos
( u‘ne?a.ive. Tn first seminal stain might have been
theve bat ob;curod by othér marks, e.;. on dirty clotic
» XXXn. ¥il.

oA Line,

érd P.W.DONALD YARTI.. SVzPini’S Swvorn Christian.

Assistant Superintendent oi Prlice, Kiaibu. I .cceive

y &1

renort on 14.12.36 and in consenaence

I tound & Kikwu juveni

end a Kikuyu adult, w & i a 1
wought avout U year dentiz ot 1
X a report to me: I tock him to Kianbu lotpiial. We
1 _ : "ived about 7 p.n. I hended hin to Dr. Andeison at
auout 7.15 p.n. At Police Station I received .rom !'don
Ex.1. ¢ pieces of blue mottled soap. T see them Exhibit 1.
I kepl these in my possession until I handed in tqh
H;agist.rate's Court. On my return to Polic¢ Station fre
Ex.2. Hospital I received from Ndonga o shirt Exhibit 2 and
Ex.3. shorts Exhibit 3 which I identify. On 15th I .went to

Lairobi end handed Exhibits 2 and § to last witness at‘

about & p.m. On 22nd December I received them hack 1ro

last witness after he had taken some cuttings iron them




nal B

"“,_ b v ” - - - 1

b N _ )

gy presence.- I had them in Y PO§s assi n till I handed ~
into Gourt at pradininary induiry. (‘!r 1641 went to shop

, A on Fianby owwed I believe Ly I'athu Ras: I arcived
ut 9.40 a.m. it is on Major Pedler's farn. T saw
ed there: he was pointed out’ tc ne L lconge,’ jeroge

{

¢

f and Chui, in the iront ot the shop. (‘€ wis ca..!
\

'

duties as Yanager of shop. I irtorned hin of complaint
against him through’ interpreter A.S.I. Paka Singl end

1 sfterwards arrested him. T noticed what « neared-to be

gravel rash on his left knee w h had scab on it; it o
appeared not very fresh: it was an tbrasion not a eut,

N
about atr—4fich; it had & scab cn it: I cannot say nore than

that. W@hen I arrived he . wearing linen shorts. I went

over the scene with sore witnesses: when T saw him again
he had changed :nd put on pair of trousers. I exarined

prenises and took neasurerents. Fron exanination I

. Bx.4o~ afterwards prepared s sketch plan: this is 1t Bxnibit &

(entered from lower Court Record where it is alsc narked
Exhibit 4). he front ol the prer ices is occupied Uy
. - - verendah except Ior siall store A. AUl back of compound
there is a corm;atsd iron fence: .ith ¢ door in it.
Derelict motor car at back of prenises and to one side -
.~ &t distance of 19 yards from door in back compound.
Ruaraka River is 82 yards from the door in back of

-~ compound: path leading to river.

. FProm what complainant told me on morning of 15th
when I recorded his complaint in writing I was not
-surprised to -gee scar on knee ol accused. On 14th
copplainent and his brother complained at Police ‘gietion
of offmoc I took him at once to Hospital Jefore we'
went I M”ceived soap; the shirt and s?\orcs not 11
/ we got ‘back from Hospital: we returned at -bout 7,30. %

T 4id not go to shop of accused that evening. .he shl!‘.%k
and shorts were under Ndonga's arm, rolled up: he went ‘to

Hospital with them under his arm and 1etumed with them.™

43



'quilationruf conplaman\t. was for’ 1njury and that -, "
snenmtozoa was beinh looked for. ‘meu T say shirt and *

shorts I thought they would have to be exarined for

srematozoa. It did not cuross 1y nind te o at once and

exanine accused's trousers. Tt night heve either damaged

or ecleared accused's name to do so. I thought atout it at
the time. I thought T shouu quﬁm{urther”casq .
chore I appmchdd accused. The shirt (»ad shorts were.

still wet; rolled up in bundle. tvccused it ne hed washed
his clothes in meantine mi ht heve dried them in mesn tine.
1t u,possible if I hed gone at once to accused I night
héve Obtafned evidence either ror or coainst. I envis sged
Josslbihty that they had been washed -nd dried: if not
washed they would have had Iell tale gigns: if washed,
they would have had signs of being washed: dltto if iromed

Accused 1ay have had several paus off shor!s the shorts _}

1 saw vere very @oiu.on kmd‘. I did not aearch !br other
pairs of shorts. I go not think I was negligent in not
searching then. T thought I shotld nake rurt .er inguiries
vefore I aporozched accused. Condition of sccused's
clothes on 1:th within ¢ or 12 hours woyld have been
naterial. I spolr;e 0 Sub-Inspector <00 t the accused's
scar on knee at the shop: other than thet the 1irst nentiar
T made of it .as at lower Court. -

I we v to investibat,e scene. { had arrested &CamX
anG: lelt hin vith thg Sub-Inspector o1 .“‘nce. he had
med, his Hﬁ.hes wh@ ¥ gano Dack: we told hinhe " ’
iﬂu ‘to_ Hurobi end he’ v‘“,ullawed to dhm vv‘ _

o

o¥ vas nentioned to .8
§wm later to, 11 nanabout dwsoab An hiz o
3 "Bt t iave understood this because he msied
a A& knee and made sonme remarks. I do not
't{aﬁitg_od it was s result of the offemnce. The

C



+ DY

( WoQdj dage, C, T think D Noor is wood; I

i h\il yuh earth and rongh St t,

60 te. T did not exuine tne gec ?
Inees particularly.

’,

In the circumstances describeu ii story is trueé. it
would Le provable that accused hight have ' scrape on both
knees equally.

Shop is about 35 yards from lizirobi-¥Yianbu Roade
l‘r ® open tpooo o 1ront of shop. I have seen natives
3 ‘ I hﬁ gﬂu often seen them there as I
r M imto CQourtyard. Door in
tedsiron bre¥ fbnf'e thot dodr. Ray (g nay not be
op Doa-loanmaw‘ nay or may not be opem: also '/

or from E to F inchqay Or may not be open. Building
jk"”_ .48 renshackle kind of place. All eeilings unlined: a shout

A ﬂm,_ot the rooms cgnld ¢ heard outside. T made
R unu-%u on a8, o 15th after arrest. That a.m. I

Gen say M the .[oor at back of compound X wes shut® Yoéu

cannot see -f rom Q: you can only see to a pbut
Jut outside 699: uto F from the derelict car Q; if.the
door X is opem. Skgbeh plan s dra to approxuate scale
as accurate as I oould maie it. o from B t§ F, you

would either go :hwé emd G, or else go round the )
outside ot the 'uildué and compound: ﬂn labour camp is
about the sw.c plewtion as bo;hoy gessibly on ¢ levek
tm m wﬂt camp you have a

x‘hﬁ Me eompound and the

A- vack. Wn& ze lhnh. (which i3 merelybroke
“ };,;.;. nd{ no majne lt)tbep'mdrougd wesmuoﬁ
,_u"::.“ b ¢ m*mmmm I say distunce to damp
pe valley; you .

{ but certainly nog hi

)
>lear and uninter



~ i 1%

t.
W ) ¥ ST .
drgerent as t0 perMdgsibility of the guestion 1o

?‘urter

] ~
which Burke has objected) .I dafnot say thét fuct Ll,mt

seninal stains were seen o a_men's trousers would be
strong evidence of sodomy: suth $tains could be accow:ted
7 ’
tor ip,several way$§: {f I had mgde an investigstion such
1 " o
as was' suggested by Burke -
purke has objected.

Order; Question allowed. .A.u, Lane.
if I had failed to find stain it not have oveer
'
convincing evidence on accused's beh.lf. A P.licem

% i i L
Oificer I am &Atitled under Police Ord ¢ Lo take

ossession of anything that is or vul.e inu investi,ation.
I decided -to arrest the accused on aiternouon of loth.
When I received shorts and shirt Ir tne ooy the shorts
were wet and the shirt wog slightly darp. orts were wet
all over: shirt not so wet: li hter L 1 W vould
dry :rore quickly
o1 used's ki i v e
ing anywhere v v 1 aped
dragyed along. Very di 1t to ex ¢ (
not both were aftected b} ng
- b o Xn. by Assessors
- ‘ A.e. La

4th P.W. LJAU WA GA!ENDU affirmed pagan. Enbu.
Working ror liathu Rem at shop on kr. Pedler's fgrm,
a8 ox driver; employed there 2 months: know accused is
employed in shop: working in the shop selling goods. I
know small boy called Ndonga, who is in witne: m here:
. he was working for Nathu Ram for 5 days; he w:s sleeping

in hut of ¥adru, his half brother, in the labour canp o

Y ; the tu'gu Monday was the last day he worked rfor lstiu Ram;
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thqt a:m. I was in Nairobi with Ox cart and I retumed at

A Qﬂi'@n. then T ,?px the cart to the mill on M, . Pedler' s

Xxd.

ﬁm I retu‘rnod to shop at 2 o'clock and found mhny people
there velongin, to the iarm, sole insiue 'nd some outside.
I went inand found inside iiutembel, lieri, Huairu, .jerogo;
lidonga and accused. I hewrd accuscd sy L€ would puy

220 to rinish the matter. I lmew wuiat it neunt vectuse I
ad

A

heard that oftence liad been co...itied on the boy. I

heard it -.outside the shop: in the presence oi Lhe accused:

™M o not «know who said it: T cannot say if I heard it said
inside the shop as well: I was dwnbfounded vy surprise as
it is a bad thing. When accuscd s.i. this about <20,
lgari sald "We won't accept this". 7 live «t the shep and
sleep in the room at the back near the cattle shed: next
to it; there is a corrusated iron wall in between. I live
there alone. At the tine of the occurrence I was sleeping

there alorte: the.¢ ic another Uy who sleeps in the shop

itself. The room where I -~lce. ic f zorrugeted iron with
cement snd stone iloor. n iz dny I noticed that
accuseu was sulfering r.or. fonr.

'here is a clock in the shope Jhit is why T say

-

it was 2 o'clock. I saw the clock; tire I ot back Irom
¥ill. T lett tie shop to go to llairoui U ¢ a.m. and I
got back at i1 a.m. I uid not stey at shop: I nanded in
letter which I had brought fro. .«: ouvi -nd weng stmight.
to Mill.e One goes through lapour canp to et to the mill.
Pron shop to Fiambu Police Station on rfoot, I cannot say
how long 1t would take. I went to }ill with Ox cart and
left cart at Mill and care back walking. It is quits near;
lesg than 5 ninutes walk. You cannot sce shop feom MERL
because Mill is in a hollow at the Falls, I came back

to door of shop facing nain reed: shop door wes open.
setore I went in I spoke to péople outside:. very many
people outside: all Kiruyu: I pushed my w




In. by Assessops Til. C.A.G. Lane,

5th P.W.

wadt know Kikuyu: he understands S'ahip"

into shop: I grrived at nepy when accused soid "I will
P ~Qren

«
pay $h20 to sgttle the matter" this 1s” the Jirst thing I
heard: Ngari said Mo. I id¢"nothin, . < saic it
would be better to ture tler veire e o ve 1

was all the conversation I he rd. ing, this

ve ull t out leuving 1sed alone €

road to the :j.x'opca.u' place and I ~went .0 ! ircbi. Tt
is gbolt' the su-e'distance go e guropeans as it ’J'." b

pr. W
the dills lecs thap H pinukes mﬁ&‘"wgm’f”
thére in the shop: ‘ﬁ,e people outside mere talhny J» i
inside they were pot makin; - noise: they wo'_ al
snd they were:not|falkiag. 1 dida’thost® g atter s
word, or Ndonga. '¥gari alens T heawl Wi Yidonga was
sleeping at ¥airu's place. I was &eenin,) 2 room at ek
of $Hop; /oxel abled in sheg next door: only a
pertition vetween n d/thb oren. I leard accused say
ne would offer 330 to finish the nutter,, AScused does

gy

(!

I work at the shop. I 'ad w. %0 accused and
he to me, in Swahili: he used teo serve natives in shop:
he used to talk to them in Swahili. i

Adjourned ti.l 10 a.n. on 4th inst, :

Actuszd relessed on the sm:.e pail.

. Lane.
4.2.% Accused present on bail.
Assessors as before.
Jounsel «s before.

I'DONGA WA '3UTHIA atfirmed pa,

(¥.5. This witness says he underst of an
oath and has been affirmed in the usw
Aged about © or 10, I an callel Ndonga - not sitonga.

I live at Ruaraka on a Buropean's farmm called "Ml=jor"

with Keiru my half brother who works on the il jor's famm.
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[dve 3+ Dige ooy bw:m,.n bov iz g ‘3;\':
toh e san alaigr op, o ggat N
oo Crdge - tusgid Dise !
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ol e 4 ;
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R
e g Y S L. Jwuds beyA flw o

/uﬁ::

¥
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i
i ” il ehp\lohr of t}* nccused I knew him. I workeéd th,“ ror !he

week. . Dne -iaﬁ went
unsctt That
s tilepl

thern:

one

Indian, hex’dh :at
to Kiambu boma arriving there @t o pele hens

“janbu I had !

tle, ror
day berore I went to rding, tle
I herded

yards). I

we let the cattle out to griue »t 7

as outside the Court (-ay OC

ne.: shop, as iar
nt to chop tht day: the ~attle .ure resting; it.was
went to s.op to stelier ro the sun. I

avout 1 Peae I

sat on seat in verandah in ..o of ot entrance of

KM % ,u there excet
ody clse in shop or near. Acous
bread: he said "Kuju chukua hii mkate";
the brecd was pot in the shop but in the roon beyond,
and said I had not cleaned the

ceus .d who §us inside.

1 culled mewil, cor

he totd me ihat

where
Hjaw slépt. He called me and
cattle shed and pointed out some dirt £o mE.
und, took me 1"510\"the ghed where

'ﬁ"told}c gleep in t. shad with Ilja_x‘l_ put I had refus<d and

._’ gone w‘s‘lwt. ru' .

I'jau is lho ‘an who gave cvid\m e ye~terday.

‘e egught @

Njau sleeps. Tney had

caught me and pusi{,\l ne into e racn ¥hic’ is nexi Lo the
cattle shed. !le u.( Lt ne L5 fo. ce round the Lody -nd tozk
off my chorts. o 1 on top cb .}:/* .00 ETE .,
K.B. Tt is woubtryl ir this remis-liter "1 "e loy cn top
N ofaie, o nad inlercourse with re.

with of

Srigade sorievhat bigger than hingcll’

Jitnecs de onctyites nother voy (oot

Police Loys in
t- rourr.. e explwx'{hut accused melt down on ihe
floor | raeu{gkuy (the :

/ & g;;floox, wvith his legs
QHC';:

" body :

s and gccuscdg's «Ims
put his

itness) the dtne 38 Joinx’ on

"‘ld under fb?l"

these's &

round vii
he continues -
penis inside my anus: !

#




wntusioned ais cheniiev®/do’ thie: T & hot ‘now vhet he
pos doig cs I .. @ s hem&o?? .eing dope vefore.

He oi. nothing :0 nme vhifle he wes ko', his. I told hir

< 1 ye ue. - redigted: thic skin of Bis ‘mee w o serepec

. + e Iy -3 1 , +
ir whe struggle; strug linZ his knee Zot
Gk SONE SEil. N 1t

scraped wggjnst

while. were in t'e¢ nousc .hen he drovie thé people sway.

ne ;ave 1€ Soo tu weni iy clotnes

I went out with I

80 that the treces or the " ..ter" 1t ri: slould not be

seen: my s:irt nd shoris whieh I luw L7477 Zx. 2 and .
Jhere woae treces ©f MuaLer™ LK i ¢ <loiles, theé

ound torether. e had pul nis penis inte my anus; it

right in: T imeu tuveruse I felt pain: he discha rped

the w v while nis penis 4ac “pcide my anus: the wcier
_oL on to the shirt and shovts ~ren he drew his penis fro
inside me: at that time the sho.ri- .ure 2t ny ankles,

ile Le ..5 getting eway irom 1'¢ Uie water cot on to the

shorts. Soie o. the water pot or my uody.

.Ao;;.clozi‘.m 5 l.e ..d spoilt these: e tolu w.e€e to go
vay aend Le uirew a stonme at me, I dodged it and it

icsed ne. € puve ine sone soap :nd told ne to .ash my

slotlies erore the cattle went - vay. ‘these~are
the two pieces or - 2zhibit 1. It w~s in‘one plece
uv I breke it into two. s wac : shop len I

e i ¢ _ive ne nore -lothes wo urlace thcse.
we: L down lowalds the river: I so. two o un ‘?6 aud
an jeroge; I wars crying at thds tie; whe =sked i«

viat was the petter: T said the Indi-a d = oiled iy
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N clq'i'\ns. f’?wi esiok me 'to go-and call Kairul, T venﬂ“ to
. o

Jmﬁa: s w‘t the plaZe wiwere. ihere

are 3 hats: I ive: = igm by that the Indisn,

ond tRat he had ‘md dngergou_ve

had ispoiled my clothes:

with nme.

Kairu did not belieye me nnd toklw I was’ ¥
A

lyings I had left the alothes on a stone ...w tne dver,
not in the water. I vent back to Njerogd’d¥:g very. /

N 1ero,5e I et coming away at a pla"e whm lo,ne s 18}

| I lounan' clothes in ‘the water, at the odﬁ t "hau 9
T,

been washed., I took the clothes end I met mm&?‘f A

Ngari with hip.

their elothes and “they ¢ vaek ofterwards.
BURKE: As to any further question as“t¢ what witness

‘said to lijeroge or Chui,

Ijeroge aad Chui

had"gene oif to get

the compleint in such a

AN bmlymn

matter must be to a person in authority: they were

not people in authority:

~f he made a statement it was as a result of

juestions not & direct complaint. I shall object
to any evidence of it.

s.8 I.L.A. illustration J. otes. Woodruffe ‘8th
sdition p.148. 2nd pa.agrap! 146 top.

If alle 'ti‘oA that he had jone to his brother
rirst or to pluce where his brother would be =
expected to be found - he joes to a place with no

_object of neking a complaint but met two casual s

eople; as such it is & statement not & complaint:
people; stotenent P

‘ and not admissible - elucidated from
PHILLIPS :

juestions.

liote (4) Apurba XKrishne bose end R. v Shanh Lall
These cases are with regard to point e&s to what ig

a complaint for ipstituting proceedin.s - not to be
interpreted in that sense here. Note 5, p.141
&ﬁ .1896. R. v Osborne 1 X.B.1305
l‘(n‘lf.to latter c#” iCockle's Cases p.83
4th Editionm, (aﬁm T Wdnit principle extends ®
indecent wssault on males) R. v OutoRids, Pact |

5
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cc;mplaint elicited by.question and answer J.oc::*m;.‘,.'.--i
» make it inadgissible a¥ "long as not ol leading
characte;: not whet is the matter. =
If circumstances are that if; absence of (uestion no
complaint would have been made then inadumissible.
Persan need not be in loco parentis. ﬁi;.v'idtmce of
another girl g‘ed 11 was accepted Lﬁnde in answer to
- questions] . -~ )
®.157 1.8.A. Doy cryjng: e hlates th&*‘tdﬁnt to
ssurrounding circums;a.ncn. ; % % .
‘ 8. 187 oarmbqauath‘t strt-ent wag’ “‘3"' (rd '

A ?'f, questioning mw
. W m-mmtb

BURK:: &3 to MW h%nlminz ,
voluntary ”M to fxfua- e Wag ‘$old to go.
T shall o‘bjé’ct to that evidence.
P’HILLIPé: lie was not told to make a complaint - he was only

told to go: the complaint he made to Koiru was

voluntary: not ‘extracted: and made very soon after

the comnission of offence: person in authority: boy
he had no time to think the matter

in state of amaze:




J T over. highly pmbable,thﬁgbxm ve pone to nake
“ V% ﬂ"mc WW/KMN. It nust Be & matter of

‘i speculation,
ORDER:” The complaint to Kairu is admissible on'the assumptien
that the witness would have complained voluntarily to
Kairu who was his brothez end at the time in loco
parentis: ¥airu was a person in authomity for.
purpeses ol the section #nd the witness went there te
:  's6e hin Md gomplain to him as soon as it was !

sme@od to m.n ,

; wash the shirt and shorts. I saw accysed ‘
throw them in the water; as I was going off to Kairu I saw,

him throw them into river.” On ny return I met Njeroge

and Chui and went back to the river to fetch the clothes:
I saw accused again going up the hill towards tiie shop
from the river. I went down to the river: I took my
elothes and put them down at place where I had sut at
first when I came out from the house and asked Indian to
glve me more clothes. I was alone. K.iru came to the

g M with Ngari. T e,' went into house where accused was

Q‘l asked him why he had been playing with me: -ccused

o "SS5 eplde8 NIt is your affeir®. lNgari, Keiru, Kuteubei, Chui,

I'jeroge qd lljau were there. nCCuSLh produced .w20. gar.l |

and Kaim refused to age l 1; bec'mse they wanted t@ go. '

to report. He px‘oducd its f'!m kis c&dl box. Jjle too}:uut |

% Kiubu‘ ACCUS sald’"‘Don t \EOy F‘gy'd”cuss m+ \
mftmr-a Kifru'satd "I'T1 have mtgq salk yith yout.t

I &?emﬂs if be owed 'i'm v;:y«he V&S Of’l%
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! 'ﬁxﬁn&&z;’me replied "‘H hmﬁ"vngy ,nﬂ). s ot '9,‘
1Y e S "gajort S1ret, to get a ‘fetter to. £idkbu; ve got 1T°
i P

.. = went 1o Kiaﬂm! I and Kairu, on foot all the way: and

arrived abeul O patl I saw Mr. Stephens Assistant
Superintendént of Police (idemtified) and made 2
Statem@@t to hin end geve him the sogp, shirt anc shorts.
He tooi me tb doctor who examined me.

. At the' time when Iv‘.'ms in the room of ljau with

P

the.accused nobody else was anywhere neag. I did not
call out; I wvas too frightened to :r;lli out Vf'or help. =
'I—wz.s in the house when I took oi‘x‘ ny shorts: and the
shirt and put on the shuka. . .
Xxd. _Iter putting on shuka im Njau's roon I v'cnt
outside: I went out by door of cattle shed, out of the
door a1 back of compound and then to front of shop. I
did not go through the shop. I had ny shuka on then.
T took the shirt and shorts with me. Accused went _
through the shop. ‘T stood at the door of the shop. lo
one else was there. When accused orfered me bread, I
wis outside shop on the verandah: he called ne in to give
ne the bread: there was no bread: I went out o the
verandah. I sat on verandash waiting for the Bre:ad'.
‘here was none. I“Airst went out to look & t.‘ the cattle
~and see i1 they were all right. They wcre then all
. grazing outside.” 'The accused closed the doors of the

shop a‘nd went to the cdttle shed, thep he called me =nd

told me that I.had not cleaned the shed properly. I was

then near the fence, not far from the back door: a -m*
e s . fence neer the maize shamba. ! e
i { (47 #oev " mme-gcattle shed is next to Njau's room: .ccused

- was in that shed and called me from outside and told m
"_ith't ot been cleaned. I had been to looL.Lfr an old
bro‘ ox which I had left down below Jho mzor
I was - then ;,od.ng tom ds .he labour ¢ “:‘k

u\pt l'nc\w F

“*a;'




: lijau's pu shuke.
g @‘»ﬂ“?“i in i jau’s roog and t on my shuk

. - ﬂ‘ 2% 4 {
the oar when 1 hamd‘hkn shout. and I came uacx, t.o see ‘

what he’lw% P-went i by the back door. il gnsd ¥

I had not

the shed near Njau's room: lie pushed me into lijau'c room.

ned ghe cattle shed? he caught me: I was in

After it happened as I said, I took off my shirt and

When I an

he‘xiﬁmg cottlew] .aeanb ﬂsm “and shout

against counter and t-em him to jve Wmu '
had gone through the shop. After leaving the’ cettle shed
I next saw accused whem I caue round to zronvg.‘ of shop.

I asked ror other clothes: T was stzmdir;g oﬁ'vﬁ.mndahldnd

he wi.s inside shop. .lere =re no stones inside shop.
P P

ihen I .slred tor the clothes he canc out nnd chased me; I

ran towards the cattle herc the, .ere resting, near an

R T

eating house which is s« little tc one ~ide racing the

nain road (... cvidently L on the lan; I Jid not go as
rar as the cating house as he did not chase ne far. I
ron sbout 20 paces and he stayed on verindnh. he € ting

house is not used now: 1.0 cne w:s thcre. I un in
direction of main road. Ie threw o stone at me and I
dodged it. I -went to see a.fter the cattle; I went back
to hin of my own accord and asked for other clothes; he &
) 'ht:l'gone back into shop: I went back to verandah andx
',“kl@ hq\’ild not chase me avay aghdn, he gave me some
\,thisJai tqok about § # hour (ise. since the Court
vosumed sitting). When ;u'am tovatds the
M I '.ull crying. I was stm‘q&ng when I came
baok I did not stop erying M he gave me the soap: I

L R re—— (o AT RN P AR e ,uM«.ﬂ.m 2
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went towards the river: he iold me 60 go to river. All

this- tfue wy %lozhe:" werg-on verandih ...¢re I had veen
sitting. I went tg river it lothes. I don't kmow
where sun was at this lime. n I went nuay witi soap
I left accused in shop: "€ followed e =nd vetore 1
. § e P reached the rive. :.u‘ca%k.: me up;
Vi toge theys, there he again told me tq.wash tl

'{‘ E ‘;'hﬂ-d W}\B up st & k¥ind ot arch

"7 {%ha{ place 14 about half way between the ,au dpor and

w ",% r]«er.- &'ro: there he and.I valked toge‘:uer I did
” wash t.ho cloiils et e river: he told me to .ash -

} the clothes quickly dnd.zeturn soon to the cattle: them *

‘he went back. I refused to wash them: I did not follow

acchsed when he went away: I went to cull fadiur . jeroge

teld*me to call him. Wjeroge end Chui were there qnui‘.-fﬁ"

T and accused arrived at the river. ljerc.c end ;,huj,, #

heard what wonsod told me. _After accused left st

call Kairl. w tLo go.and cull him. Ljeroge c&hi
\u.l.‘ *‘,0
me to call 2 NSE
' I.ﬁw;'}s’ﬂ. \

2

, - "“g.;.e. Lan 6

2.15 Resumed. Court as before. ﬂ—"“\;ﬁm, ‘ 3 .,( !

) XXn continued: '=‘-v

Wnen accused and I cnt o Rivcr‘g uuy;ht me up

at tpe archway‘ no told e te fash’ t.hc clotbes quickly;
Jijeroge and Chut .mre thdre Acgnaed icn* ’: to the store
leaving _‘m threé there. I spoke to ulie other two: not
n gccused's' preséncg: they asked me while accuscu was
there "What happened between you and the Indian?" Accused
was still there. They spoke to me in Kikuyu. #hen I

> =

went to ¢all Keiru I lef‘fﬁ've.o re and Chui there: up to
time I left I had not put clothes in water. liobody had.

liobody except accused knew I had gone to wash clothes




w

(p.5. d}
dey vout.iun)

;

":\/. »

there.

™ ‘id noL stay there lc efore nt to Kiiiu

I lel. the clothes there om the stone in the ter
they were not wet; 'Kairu wugs on his bed.. Do pen

thers there: I pan there. n iirmy d me that

I met Chui and Njeroge. had reaciicu
wotor car., T

.

was nobody at the river:-I

ran back; I met both Chui and Njeroge

went riger: I took up the

Lo

clothes and went the hill

nd }

to ihe

up

ligari a

shop «nd found Kairu

at shop, also utembei; I went into sihop

verandah, taking clothes

money being offered to Kairu; he refused. jau .as there
when I pot there. After I saw therc ent
towards a wire fence to go L oust here

were was near

ny food I motor F,

direction of labour cam en I wgs given I reud 1

to drive off the ox. I told

shirt and shorts in 1 jau' oonm: I zuic this in lc

Court: and that I put on my shuxe iic s in ijau’s

room, in the room.
y clothes not as I sa
lower Court I put shi

y shuka: pert
this¢ I put these
‘M&,DR shuka in Fiau's room
am &nfl sint, Lot o the gront o
mention the old mo tor bcrr T cane to {ront” 4
ind € I uf‘ Xdﬂeu hin
- bim in !;jau s Toom agnin’ until, ¥ saw him
Uﬁid 0ot sy th;t. 1’ sa¥ stcuded goiug into the shop

1501 v!iire we wpna  Acuised v&s mpbing his hnm with &

- Ly
Fi ¥

the nan did not understend.” I did

clothes on the old car. I said i
clothes under my

X _\id l&‘f.
;. of shop

left

and touk

' the house;

actused; afiter I

in the -*'ﬁop.




- 90.-

ﬁ&;&mm w2 cesie to the

wehii Lo, the river,the &c%ea locked " the
say in Court {81

ow that the Accused went

"
shop. “mén Ig/¥
shop; I did not

down to ine river

withme. I seid %o-doy thot I had seen $w20 roduced:

paper méney: two papers: he went over

ey from his belt and he w.s told
.
forgotten (if he ot the ey oul).
open: I stood outside and i
€ changed hi lot nd put
the shop: with the door open: ne 1 hi
time I could se¢ o) 1i
p@is: it this .ine I did not
p i +
fhen t eople

trousers e pulled the trouse L

d ould see the i T3]
th .t when all other people w t

true that they were demanding noneyr iio
was & crowd outside too: they did nct
hin; they did not ask for 4t becaust

3
(

had not beaten me because ol sonething
he told me to clean up the place that he
hinself wanted to pay the money so thot
should net be made.

Accus::u actually f:cnotmted when

#t.peined nepd-cried and 7 struggled.

sheufieut. “He penetrated as T pushed iin :

dis vhrfr;ed on to my ¢lothes, noth shirt w

had pushed up my shipt 6 ey chegt: I was

below knees,

Ly sgomaci. From time t‘u.tﬁ.hi"

'ﬁop &t c*\yﬁ but went strai

it: e took &

t: I have
as
1ony ers in
long ¢ I
,,,,, rt t that
¢ nee
I as a
rin,; lor
e liiscly
\ Pt
+
not
1y 0
£ he

told ne to. He

the conplaint

he had in®
I criglg,d ai

4
q 7
8.
=

nd he
d shorts. ‘e

nake b fran chest
'u,

S6Me of his diSulLr‘Q‘%nt on to my body:

happenéd I have told

evh‘i‘};@g if hat o«,curred"ﬁll T went to

We @id n

the or' - house;




we did not stop anywhere: .e weitéd o N 'T RTINS J
i _sbme tifie, .fdr‘a :l'etzf;;-: & Ww.ited ne.r soue lrl‘“f;ﬂ\'iw
O pox by - tie entrancg; «¢ stogd and .ui-ed iere: e
waited Jor Buana J.gRaMerson of gjor, W ad LQue oq%‘
‘» to see_the cabble ] 1’W .0 hin and' vé weRe 1
en a n 'f:o' K3 tbu Police Statfon: ve .
stx.:a‘l@lt' we ‘@idn't 8top anywhere; I went :i.to ~)s*x 1
relieve myself at place Vlhr.!‘e P,0, peeple ve 5 LT
neer Fienth. I'..en}t! 2 I d1d not W
1 hised Yo have *rgvenin neal dﬁm‘ brother: in
daytine I had ieals at «mkz- poSsiho: il jeEk it. o

days vhen NJan was not there s, i lot [food Deqause |

11d not leav "¢ cattle. I o. .oshc ol "y od d
¢ . . . e |
i ed it .or .. uever cookeu it myseli. If |

jru wis not there I :id not et any posho. I used to get
it v .diddey: wes given it in the shop. L.€poké in lower
k Court zbout going to room where we cooked oup pos;w:. I :
to seg.if there werdany posho lefts. I e Aigrdr.

N
€1 any posho there was. e called meantime: chén {
ointed out the cattle shed and sald I had not clesnedyd
4
|

properdy. "

XXxd. I started to go and look at the Ox: he called me

to loc t the cooled posho to see if there was

en; lol't: then le called .e old e gbout the cattle_
ed. ¢l I put on iy shui el vooin, Ve shuka
- s ot e wpr 1. s loose: I usniene 4 ..é.r the
old cer and in doi ( Sut i clotien on L l. car.
h tiie sccused 1ollowed i 1 ¢ o, »nied .
1 river_nc .ait close to ..jeroge i Chui. e o the
N ‘water washing. Acgused was neaver the .4ver than I. e
| » began washing the clothes. They told him : t0 a0 this
but this was vhen I was not there. I hrd one to call ‘
v

Kairu.

>.A.G. Lane.
Xd. Assessor 2. /hep accused pulled me down d had. intercourse
ons

{ Ny




my shorts vere at' my ankles: i le s werelhelu ,,.?e’

. gccused's e1us: my Jleys were spread uport:
Xd~ Assessor &: -1 (H not ve 1
-

coin, to llospdital.
Witness adds: I rolled mysel:i c.
on the ground.
; Xd. Cg‘rtﬁ /ui‘m the shor LSpen L w"IA <lgs .. accuscl .5 ble
e & ,{ 50 hom ny legs one umfer gach 'am.)

fjpes

\xlu '}

" ‘4.A.u W"' Whey '.,
M;Lmumuafﬁ.md,mm i t{*‘ [ i

ALY

WHMWMIQ and five on hif fare:
s &

Last AtHess 1o n@bmmp Myes there with me: worked

f6r sase tinc o the ower e e, pathe Ran,

accused ﬂic 'Au..&- the M one Gy while 1 ¢ Lness

w3 «iiployed there T went to Kie. . with loct witneos
. & gbout 7 Dot we arvived there. [t vas 1i.lit: sun had
set: it as M‘l O'M.

*" ﬂht day in B Pawalit co .o nd et idday
aboutlp.m.lhydo-u my but; at 2 p.... the lact
ceme to me: e sald the I ‘nn ‘o lad omnection

L.Ge L4 C.
W o :
T thought he wee sayifi’ it jol.. I did.mot, believe

»., o 15

bim: he said this Indian (ghe zccused) he seil "thu a
. " » P, s

Indien had hed i’ with him". I thou; ht he vas

e: lost witness' went away
rosult of whbt he sgjd
I had t0ld last

withess Lo r;b aviey gfd'l rerained on the ued'k’I was

asleep vhen the last witness come: I was awake hen
1 jeroge M ¥ )W 'oplc were at the shop: outside we
sav eccused and a lot of people with him. ¢ other




ple went avay.cnd,ve mterc‘ shop? 'the @ nad
: suggested that coue of.us should go oud into shop
1 askedothe oc

v others go aw
’Q{/ daid you hkve

argo !
there near, in the cro?d. I hed nmot spoken to him again.,
When I asked the agcused thié uestion he was merely
playing with the boy and suggested that the others-should
go away and a few of us go into shop. The clothes Ex., 2 l:
5 I saw on the bench on the vera.ndah I entered shop ‘vi th
accused: seven in all: i,ccusec Fjau, Ngari, I 1&ro§_e,
“bei, myself and last witness. Accused said he would
give :u]s .20 to finish the matter. I thought it better to
go to Kiambu and get a letter from turopean to do_se.
I did so getting a letter from-my enployer. ‘I s;‘u’ AS.P,
Stephens there: I left clothes Ex. 2 and & in his 3tiarge:
they were very wet: they were very wet when I had Tirst
seen them on ihe verandah Dehch.* T sz the 2 piece" of.
soap kx.1, on the bench wit¥-the clothes.
When I saw accused in the shop accused had a wound
on his right leg, hislee, a scrape which was bleeding &
little: I asked how he did it and he said he had been cut
by a piece of corrugated iron: he was wearing a white
shirt end black shorts. I did not tell him to give me
money. I had never had any quirrel with accused and had
never had anything to do with him before. Ndonga bad
- - worked tpere for 3 'days. As fa_r as I know li_donga had had
no quarrel with him, I never parted #» with N_‘" ge
time that we left the shop till we got to Kigbued o

{
X

o Adjourned till 10 A m 5th. .
lccnsod released on the ' san\ bl A

- / Ctl&t Lene.

: 5.7.87 iccused. Court as before. { }'/

" 6th P.V. KATRU affirmeds Xin. ,
" Iad worked at Major Pedler's for 5 yégrs. iad |,
¥




X \ - V."\“ NP - ‘ n‘

ﬁKz"t sone tine hnt Yyear. L don t know ;r

hes ' i‘Wd Mn he came. | It tobk:

o fm’ﬂﬂ. ti sunset to get to Kiambu. I got thébd
nonrly 7 pem.- Tt i8 Tow 10 a.q. We wal ed slowly
beoau'sa Wdonga, could not walk fast. We waited =t Major
Pedler's d long tire because cattle were nilked: we
waited,about an hour there. e discussed mattey .ith
accused at the ahop at 2 p.n. for ~box:t half =n hour
then we went to Major's. T e on monthly centract at
the fam: on piece work: ;muumaw"»-o

1 p.n. with all the others. T went to hut and

+ Ndonga came and complained to me: I did not

éve him and sent him avay: u,.ieroge came to me shout

that time, soon after the boy had gone away. I cid not

stay»long. I got up at once and we went to r.he shop: I

and Njeroge: had no spicks to beat him: we did not hit

e

him at all: we called Mutembei as we were going to shop:
not to help beat the accyged: Mgari was cmlled later
after we arrived st shop by : wonan: We were going to
accused to find out what had ha pened: if you et a
complaint against a person you ususlly po to =sk him if
he did the thing: I only went there to inguire: Ndonga
had gone ahead: I saw him at the shop when I -rrived.

iijau came from Nairobi with o cart ct the swic time as

2 we arrived at the shop: we net him: we saw hin get out
of tho cart: T did not desand %20 from sccused because

NW the wmmm %20

o



7th P.W,

I.JEROGE WA MUTIARA aifirmed, v

fie on. his farm #n

3¢ "":“ pt’n.rc in b
before new bep hﬂhw hot Inow if in cen or Ne was
living with Lis bpptler-¥airu on the Ium;‘ I 1irst saw

him on 14th Decerber. I ag ot river with Kinyanjui,

I wuc vashing nyself: ldonga cave iton ihe ddgpeiion
oI the shop: e sopke 0 Ldonge: !¢ .ub ¢ying. <he. Le
came 10 river: weurtnp & shuke: ke dad a piece w. oap
and other clothes in his hamd, & shirt .nd :1‘.;. ts: Llese
erc they Bx. 2 and 3. Soap wes s sosp sx. 1. Ltor
Ndonga came the”m “ogme) m#‘!ﬁsc by on the 71
gtones, a few nrds away u'llittla pigher up jon the hill
#nd he - told !idqxgl to msh the clothes quickly and to
come t: -k Qnd 1ook aftu' the cattle so that they should
n;t' stray. I asked N(longu why he wag crying snd why
th.c Indian wanted him to wash the clothes quickly: the
Indian went &way. Ndonga made a statement Lo me: I told
him to put dewn the clot.hes. and ;o and call Xairu which
he did. -'_:Ia put clothes down on'the stongs near the b
river, about 2 or J pgces away, \'1‘(& the soap: he Vent:"
away: the Indian came bad( soan af terwands 6,nd Q;H
vhere-is Ndopga. I told him "“e had gonc to see m‘
cattld™. The Indial togk up olotm; torew. l.huln
iver: he dropped the ooap as he did so; I picked L%

ale put it in 1y pocket: the Indiun .ashed the clothes

»
an. «sked me vhere thes@ep .us: I safid ¢ bay nad take

1

it he /ashed the clothes with npis Lands: _ usked ir it
‘ydn’ the usual thing ror hem to wash his boy'c ol thes:
\ la said "Ilai thur" \m,vex minQ) Ile took clothes and
' l’t‘th@u on sgenes near, river.
AdJoumted ti'll 11.156.
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Resumed. ourt as before.

P Jitngss recunmes;

I wunt beck” W shop alter
wasliing the lothe® I st ;,'u\}m: dver till >uc_m(u come
vack; he :ad lLad time L.c'.re:‘ b i-iru's pluce -;1'1 e back,
he cane ulone: he said thit Kiiiu had rerused (o co.e and
had said that be was lying: I went to Kairus I found him

T mdm and ¥ 1014 him it wqume' hn and I wept to

- accused | was wutting the doors of
3 nked nhat was the uatter: we sald "Do not ssk.

You kmow". He opened the doors: he said the otliers had
better go and 4 of us should remain to discuss because if

Police came they would ask vhat was the netier. Accused
drove the others away: he called Keiru, ligari, )Mutembei,

nysel.l und Ijeu «nd t'e Loy Gitonga or .donga into the

shop. e went in: accus & shut e doo . vehind us.

v wutembei asked iy it ws tue-5 L e <d heurd: accused
suld It is not zo Lu: * 1.vin Jothe litile oy,
utenbei id How wns it you v L. i wiw little bg
alg not Jith o grown u: nan lite rowoclf? I 5 il Tt is
true, and I ninted out . scur on c-us.d't mee, .. skin
/s 0Ll the rmee, ccused saiu it wes uosne by o, Et&
iron sheet while he win _0i.. out. Accus.d saic Jury ell
he LOOK u key .nu it oifcitu us .20 70 ..t e uld not

= © " tuke Yhe mattcr before L., € stowd up e rel A Lis

hand at iie ..ist and olTesed 1o Pey 200 e siid

".his is not « gocu thing: we ought to go and tell the )

sumpe’nn omer ox the rarm". Katm and all of uc went out,

Kamw Nuon vent' t.? the Burgpean., I went home. ﬁtl~

the‘et*u sav acc’t*d agedn, late at night +hen m
L asleep: ut the house of M’M I was awskened: lﬁ
faf it 2t

7y slecping st uy own hut: I n"l awakened by a young wan
1 -1 M Muri thebd who told me that the accused wanted me at s,



figlembei 't house: I went out to l'uteriei's house rnd 50K .. ¢

yacoused who hed a lomp and s snell axe. Mutembei was there

_himself: Chui is thé same as Kinyanjui; he sleeps in u

bk 2 / |
4z there was a nqeh’ whep I wolfe up., T Smid
e all b i A . o

. 4

fe asked we .t news? I seid there ams no mbwe. Le said
he wented me outside io make a shauri. I said mo, if thi

is anything to be arranged it nust be here in presence of

Mutembei. He said Don't be afraid. He and I went out.
iihen he got out he handed me the small axe which he was
holding. He asked ue if I knew Whether Kaira Would be
stopping mywhgrs on the road. I said I did not know. ;
fie asked me to go with him to the shop and that he would~
give me some money the e as he wanted nme to £0 with him
after Kairu apd follow him before he r?a.ched ;mmui He ™
nefitioned he would give me Jwé: I refused t.o g0, Lo the ¢
shop. Accused said- "Never ming, you Wil nét listen to
my words": he went to the shop and I went back te slcep:

only accused and myself were p‘resent - the conversation
wes in Swahili: he kmows Swahili: he sells tﬁlngﬂ et the
shop: I havé known accused since I have Worked” there
about 4% months. Accused was in charge of the sEGp end
used to sell things to natives. I had never had any kind
of quarrel with accused. I have known Kairu since I have
vorked on the farm.. Lihad not known Ndenga before this
day.» i . - 2 L
In labour camp Kairu shares a hut with others: I
also share my hut with others: Mutembei had a hut to !
- \
house, I do not kmow what time ecMised sent for me that
night. T was asleep and have no wa”céﬁ';: I do not Jnow-
what the tiae is when I.g® 1o slecp. {f 44 18 6"
9 p.m.™ Do not know“if I have becn Sleeping '
Wp!’f& noqg. DO,‘n y R
laép. T, 1
nenn . wolh, up ‘end’vent out: 1.

P . ¢ 2
! ‘J"Jﬂf‘ 0 ~'§ { § % ¥
_1". , 4’;. 7 < [ S )
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o I *fr DR
"f"t‘,':.embei house: I went out to !utci.ei's house :nd z.w
’éousod-‘.i'ho hod a lewp and go.gniill

e. Mytembei wes there

I'e asked we .hat news? . I said there was no gews. ile said

he wented me outside o make o shauri. I said no, if therpe
is anything to be arranged it rust be here in presence of
Mutembei. He said Don't be afraid. ie and I went out.
iihen he got out he handed'me the small.axe which he was
holding. He asked me if I kpew whether Kairu would be
stopping anywhere on the road. I said I did Rt know.

He asked me to go with him to the shop and t.hst. he would
#¥8 ne some money the'e as he vanted ne to o wiih
aﬂ"him and follow him before he reached Kiambu, e
nentioned he would give me Sw4: I refused 10 go to the -
shop. Accused said "Never ning, you will not listen to
my words": he went to the shop and I went back to slocp:

only accused and myself werc I;resent - the convers:ilon
was in Swahili: he knows Swahill: he sells things : ¢ he
shop: I have known accused since I have worked therc
about 4% months. Accused was in charge of the shop -ud
used to sell things to natives. I had never had any <ind
of quarrel with accused. I have known Kairu singe T have
worked on the farm. _I had not known Ndanga before \};15‘
day. - ’
In labour camp Kairu shares a hut with others: I
also share my hut with others: Mutemoei had & hut-to ;
himself; Chui is thé»sug as Kinyanjui; he sleeps in nf
house, I do not kmow what time sccused sent for me that
night. I was asleep and have no vwich.. T do not know
what the tine is whm Lgo to'sloep. P24 lt is 8 ]
élxs.n.‘ Do not kno"l‘if I have beeh sleem
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late because I wus usleen. s Tt was i irly “late; = cennot

" 3
“ sa.y what 'L;. 1e 16mus vhen "Tad no watch. I do not kngy
_ ”; iI it was very late or Wot. I do not kno. Jether T
X (o f' t ko 8leep late. I lad 1y ood snd went Lo sluep.
“ ; b caﬁwt say how long it takes T.o walk [roir the shop to

fiambu boma. I know the boma. "1t one Tegt at Smrise
I do not know what time one wo arrive: a I have no
watch, I# s @ p.n. vhen I “gaw Ndonga !
kﬂ"“‘w the*ne\i lert-pgwork. Il

work and wemt smm T aid Wk Tesve o th

Kairu: was working at different pluce: it was very near.

- I was working at suropean's house. which was about 250
yards irom the river (demonstirites). 2 s.71. wis the
_usw 1 time o leave vork. went ctraight to the river:
there I saw ldonga; first; the T dian cane arter im.
hdonga ves in iront and cccused st behind hii: cbout
50 feet (denonstrates). .iccuse. ci e not rirht to the
river. I do not know thu wrehway. ¢ ca.e towurds the
river but stopped a fe. prees w.or he Jirst tine: he
stopped at « place wbout  paces w.uy wnd {ro. there he
told iidonga to wash the clothes quickly. In lower Coyrt
I suid sccused caue twkee. I lert wouk «t o o' -lock and
went to the river. vy can. wiili Indian. Iodizn shoute
to boy to wash cloihes cuickly =n. 1o 20 ¢ Lu:: to mind

the catile, tien he went back. I received a roport fron

,.

= the boy: tMe Indian had gone away then. started to
ask the boy what had happened: the .ccusud hod _one:
boy !w what had hapvened. I told Loy o put
lo ' g8 down and gos I had never seen boy oeiore that
: 48 hdn Lo o nd call igiru. T rirst
was: he had suid Keiru's. We ddd
ign: Camp is ~boutREs rds
T‘e bn§ s’ not un on :?t“;nd
till he cang back I and Chui. ._uy only told me '\th he

e

e ) -
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t Kaj‘m would not uqueve him: I went_to see

hery H,lymf. m‘m_: Futeisbel
' Mn gom

i a

1‘

cape back tha

_|1)_,~

things and go M. b lid not cqmvone nﬁ@-ﬂr«““
‘. womp'm I “'t. kno, i1 there are QQ :ennot
{f chunt.. M”t”“t know how ..any weme Workin, near
w"» bouu oz Jjere then 20, of wews: 10, or mor
th". I do not- Wt.

a Qefl went, toeked I den’t know ho' lug it was
/10:1. “was dgl;ed. When 1 et to call m,;-n F len “hud
. ﬁs%( ‘*chped cﬁne to mmbei 4 mum fsunx o

3 go with hin (nd fm“ l?.tm- no‘

*rﬂ.@muzﬁw»m
fofed ‘and ve M.'I@no.t

e »;u'the sHop -nd the
e oztud,u o‘% Wik Mn ‘w4, ~ uid not say the
he said "It is bett.er for ne .0 _ive you .4 td:’ﬁ low ™
Tadm™ to sec if they have gone to i:mbu and ir ne ha.;,
not geue I will glve them lLw 0%,
the shop he was sitting i, .
,wshbwgir'er r ‘Q&d% #1 é ' -
4 s i mnwen}%!n mo& He \"g\',*.
qul shorts as sor sYceping, anl rt,
" 1 4




,:,vwﬂ,’r e

w\

«t.musgrs. ..e t
i see’both kneefh

‘.:!}00 . -

n vefore we-went

off to work: KSleep: I ‘do net low

vhat time it wes- thn.t-ve ) to'vm s‘a» sun
. but could mot say -here it .ss.
.. XEEn. Fil.

) -k
C,A.G. -Lane,

= c*z:*mm %A XURTA 8771ricd peian,
v Work for .ajor Pedler and live on ms fam 5
L_f" “ uambu. I do r.a.. rEoeuber 1htY .Ju'e ber.«I do uqt !
anglish -dates+- I imow la t witness. I raducnbe: tne day’

goir g with nfh te Ru:r ka River. . -t 2 p.u. to wash:-a

1te1e Doy lidonga ceme (identiried) weering o shuks and:
ha. other clothes and soay in his hend: BY: 2 &NC 5 Lre
the clothes and see Ex. 1 i8 the $0aP. b sads -

statement 'io us: he was-crying: after-him.an Indisn ceme:

a.ter the boy made » statenent to us and gone sway, the
Indian came: When the boy came to the ~iver-the Indian was
higher up above_hin and he shouted to the boy.to wash
clothes quickly: then ‘neﬁ enl avey: when Indisn- wes
standing at the place described ihe boy made a statement
0 us: Indiep went away: the Doy went away héving put. the,
cloghes on tH8 yress: 2 4r 3. paces }vq;: the ;1;-':3"' he. *. .|

oup he ulso placed J*ere thm ‘nc went. The "M@”




Y

Xxd.

9th P.W,

- 51 - " . R L

Y . f E > .
*.;/ &b ent ho CH ‘&"‘ %#‘mwwv" hes, e ;t”

river bank, irom the stones, wheoe. t dien oo put

gxed: I hawe worked ror ejo.  Pculer for two ronths: I

knew Kgiru only since ™ hawe beon there: am not ea’q,gciglky
: . =

friendly «ith him: ve et the.e at work.- 0 quarrel ﬁ .

even with accused. , o

» ‘Y
In a.n. we 0 to work very early: as sun rises:.

>

do not knmow how many }sbourers there: e Were many there
as we were picking coffee: cannot say how iiuy. When
Indian shouted to boy to Wlothes quickly he -i
about 50 feet (pointing to gallery of Court).
under the archway.

'3

oy cane back to river: lljeroge went-off: n‘xt

-

time I saw I'jerog: and Kairu wAs when I went with" them Q
the shop. I nade the same statement in the lower Oours
It wes not perhaps written down. I was working in the |
same pluce that day os Kairu, in sane place picking

cofree: [ jeroge wss also there: we were all together as

we lcit work: I left work t seme iine feroje nd we
went to river togetner. I dii .ot L. .0 clore 1
that day: that wer [irct tive C : 1. 1l uiu ot

know he was relaied o Koiru w.til ¢ asked him vhy he
was axying and he gave uc cert-in {isomation and
iijeroge usked Lim whose Loy e wes: end lhe replied that'
he was Kairu'c. Crowd tiere when we jot to the shop.

When I saw accused standing sbove the river he was

wearing shorts; I do not lmow of what colour. = ;
XX, Nil. . »
. C.A.G. Laz‘c. _.-4'&.
MUTEMBET YA WAN GERE at;i med pagen. )

"« VWork for Mafor Pe‘Jor as I’W I remenver 1440
Lebeber, I weit to the shop &t ¥ clock vecause I sajy
a trowd qem o ts;,up-mnve.,. ndian v

A




yself ﬁ accused: he shut ghe shop: suid to cused

% have heard that you have had connection with thlic Logs,
is it’ tfue? e se¥d"I was. playing with him, T ‘&')id"’";‘!:
you ig the habit of playi g)o boys apg not -!t&
grown up people?" I leoked &% b!s eyes ap}&\, red
to be in fear agAf hg.iad deuc .no;ﬁ. e lef. e
Hed a wound om 1t. We 8AMA ¥Lo. s dAsduse M

here end settle it: I wvill pay :,D'. I' told iiese

others that it could not Le settled here and the

get letter from suropean and ;o0 to Kiambu

big nmatter. alter this s {eelin 11 and 1 d I
wen Ce 401 i ( wearl lcthes: e
el i i€ 11 1l 110 Lhe (-
arnents we shibit 2 and L. ibit &, a .shirtand

., LU two pieces of soapwere pladed on tle clothies
but . uid not examine them well: somthing like the soap
sxhibited.

‘eve worked for !ljor Podler sbout € yeu‘s. He
enploys not very many nen: p‘vvut 100 . T did not know
Ndonga before thit day: he hed comé from Fort Hall
iirection: I, first saw him th\tt day. I used to see
accused at the shop vhen I went to buy anything, not for
long: T had nothing te do with him and never quarrelled.
At night that day he came to my house carrying a small

axe: he > Jeroge wa® as he yantéd -to speak to
ed why. e di ot tell ne but still said he
AN Led e ne, Te
Njeroge € !
to te e '
resepce. S oadfes &P t He
vent out Indian asked hin to @@ further sugy. [hey

went further. I shut the door and went to sleep,
djourndd 411 8.1,

Accused on same bail.

agt  C.A.G. Lame, iy
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Resumed. , i o
' Gmrt-uﬁerou.

. resmed: T Gsed 6 buy things ut the shop. I usedSO¥E
to take ondit; I deny ever oving «n ything on credit f"ﬁ'

“ptid cash for Jevepytning. T agein say T tobk nothing on

credit. It'&c‘@\léed complained against me to Bwane Jack I
do not lmow. If he had the bwana would have called me and

taken me to the shop. ) 3
"I was 111 thet day: T walked there SEEly:-T Bad g

not been to work that day: T was lying downs spent all asll

lying down: had not left house all the day. I leant on @&
nstick as I went there, being weak: ¥ found lidonga there
also Chui and I jeroge and lijau: they were all there oefdre
me: I arrived last: Keiru asked me to go there: he called
i‘ and did not waii for me: he went on in front: Ijau cape
aboui the tinc the affair staxted; we started talking, not
till he oame;‘ when he came we had not started to speak.
Accused made ‘ready to take tlic money out; I do not know
where the xnon;y was, if in his pocket or elsewhere: he put
hi$ hands to his side as if he were reeling in his pocket
saying "Let . pay 20" and at omce we went ut. When we
got outside T told the people to go to the Buropeen and
get a letter to go to Kiambu. We vere afraid of the
Government. ligari, Ndonga and Xairu' went towards the
Buropean's and I went back to my hut and beck to bed. I
had ruch pain: I have a scar how.

Accused came to my house at night: I got up 'nd

opened deor for him: I live alone in house. I did notmgp
to _l{iﬁ*'s“ hut. I was sleeping negr fireplace alone,
I called”s young men Murithebi from his house mto close
to mine and smt h:l.n to Njeroge's., }'jm s 1s mot so
close. 'I'here 1sm piece or m in between, ith grass

'M‘hwhome he went.
: ooy b

growing.

¥jeroge did ne




: " hoi.e aitere .\J.M I a not mq; ﬂre time: it x” ft igl&
‘} -I-was not f@eling .ueli 1 had been asle (ot ")

o back from shop 1 west t‘gb‘\o...!., eng I o€
oA wlbucr at § 'mc.h. o 1id nct go out zain; L Awent to .

bed. - I ha¥® ho ides how lon rterwards it was That T
saw accused. I do not kno. i. it w 3, or 7 or & o'clock

had gone to ved. wWork pecoplergo to bed anystime

In the Yower Zoutt I was not “esked about

1~cus s : rothing ebout it
I went sirei ht hooc fion the p: +nd lay down: I"did
not stop outsiue on verandeR: I ient st;':;_:l’uht bgck: /I

! could not walk fast. 'y leg uac bDleedipg hen T arrived
at the shov. T do not know iy it was ¢ o'cleck by, the
¢lock in shop when . jzu errived at shop. I had heard
about accused hoving connection with ‘the-boy ef_wy house
while I s lying down: Keiru told ue_and asked me 40 a
there. it the six D :nring shorts of .n.nk_£

above tL¢ kmee. hen

his ¥nec. Ii idonga says tley were trousers thateis ke

afffir. .I was sick ror a nonth. T show the scar en My
ankle.
XXXd. When I ‘cceived inrormation from Kuiru, he was

speaking to ne fron the oad which is guite close to my
housé: I did not see him“®I was Jxing—down: door open:
- T heard his voice. ' ’
»
C.A.G. Lane.
10th P,¥. NGARI WA RUEYA aifirmed, pagan.
L -
York for ¥ajor Pedler and live on his farm. I+ =
do not know Buropean dates: I know Kaima: T remﬂbﬂ_'.f i
oud day sope tine-mgo ho yent to Kimbu that dey T
to work and knocked ofiat g o clo’ 5 lGlth vy Tt
> 1and lay down: then I wasiawe! \bnw a wWahc o
> i \_"
me certain infostion:. then I wenfs lc. the. shop ng

AL

. : ‘f".
riany people ‘thére: sgme of ,,L;., rfd!!"ﬁ:n awayh
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s . 1
o hot.e as terverda il BHH0h ok tog tawe 10 wap gt ug&{
; 'x .I-was not fmfrnnz}aaﬂ, " hn? veen acgp _%:g"iw@;;? :

o > "j \_4P¥EKk from s” ; ¥ ‘g’ g I A
oo Whphcx at 5, cle [ Sent to -

bed. I .L‘* ho
saw accused. I do not kno. i1 it 3, or 7 ord

sveryone had jone tc ued.

“when tired.—~ In the lower

secusedls visit ~t night: =0°I safd nothing cboud

T went sirni hit hgme rion the ~hep: nd lay dosm: I'd
not stop outsiue on verandeh: T et straight back: I

!\ epuld not wilk fast.  leg sar bleedipg hen I srrived
#t tie shov. T do no. know iy it ,=s & o'cleck by the

clock in shop when Kjau urriveu at shop. T had he rd -
about w~cused hoving connection with the boy at ny louse
while I w g lying down: Kairu told i and asked ue io g0
thérg. At the shop sccused was wenring shorts or hald’
above tL¢ !mee. len .¢ were squatting down I could see

1ey vere trousers thal i his

his knee. 7Ti lonu

afffir. I was sick 1or a :onth. T show the sccar en-my.

ankle.
XXxd. vhen I cceived inrornation from K.iru, he w
" speeking to me fron the road which is quite close t

hou{;e. I did not cee him: I was lying doun: door
- T heard his voice. R

C.A.G. Lenes

10ﬂl P.¥. NGARI WA RUEYA aifirmed, pagan..
sork for Najor Pedler an®live on hi§ farm. 1
” do not know Buropean dates: I luow Kalmu: I remembef.
< one day ghe tine ago hth o xi,gbu ‘et dey I went
i‘l vork A!d lmoq_ked ‘off at 2 o clo’ T 'am to, ry lut
andlay llo'n then {\,'s awek mm&g 0 ahc‘ov'\f
./ e certain informa tion: M I-en t ho]'i"h’im
nany_people §here: gme o’.t}\;m ve '




, ed. cha there and wei.t
,‘ Q NMO, don@, Jijau mnd Jutcrbel -ndaeeus d.

- T\ heard conv»rsatigx tuem, fhe Zdi out . 2C.

He. Baid ‘he woul\'m 220 0 sgttle the ¥

of having connection with Q(b:y. this is J?.

when we got into the shop: he closed ihe doof,‘r:'

= voﬂd-ma”,mmmmm-s_k_e‘dwbyhg'
3 T8 $,20: he sald he % :

connection wiuh the ‘boy: we

this: rutembei tolu\a" w"Lo to the #.umnedp ta
“Metter; we went out end L3 vent t,o”ﬂoasuxopem I
‘.‘t back Lo houﬂm

o

/
sero.-e "0114, inte the shop I saw many people L cre!

I heard people saying. 'y Jid e have -onnection i:ih
boy? _coula e not rind  ovoman?" At e tlue the

accusel was ut..hum bye the-uoor and vas calling us, who

wegt in, 1o go LO t!w- shop. on.s v n enring 1t

_ vith stripes li-e this ole exhibited axhivit 8 end iid

/ s!uxt': _her vere lyin, on ke se t ol Jhe shoy, oulolde,
we L t L i ¢ i'donga w.s enrd .

R carviully: ~otld s2e the wound v.. in mee. . d
beun .ecrin, lo.. ircusors I could ntt love mu.n ihe &

wound oI iNeCgasm 0 :.t€d out to e olliers il vouwd.
SN
%

ot

Kutembei saw it vefore me. “'e enterecu
I had gone to ihe place wlone. lute vel .- ¢ i Jionv ol
. me. I was « little behind hii, whem € cntercd the .0.
sy ge him on the verandah. I went ‘n s son

. /1Y

insideythe shop. e cric

I en te; the shop.




camp, awnd led with us. | iy hut is sepsrate {rom iru's
» s | % 2 "
m not related W 3
hut 45 mext, be(dn mx’,s,,

_déndol'mcuﬁul"

along with" ¢
"1 a0 ;to' Ruo hut time it is 1
dilfdcult #or me to tell Tie time: [ sl he town?”
,5 ék {ﬁ’o ok at

to work when the sun:$as- risen: I
e o ctom: o
night when I feel tlpepy¢ I do not .:10ws tinme: I lmow

—

Vgl ta Dty - \ s TP
NJeu: I saw hin ineide: I was in the shdp efore hil

vei'y short uﬁxe 16 ddor was «.lo..m. alter he ceana:

g kuow A8 e or Lutewbei we.ne 1u'1o9'§q-
PR 7§ e

i B
u.Qt. When T );ot o t!& "
who wei'e angqg,w‘ :

- alarmed Dy th}amqf %mggegm zm,qw""
avay and tﬁd' the- Tew O us’shoum gp;.nsw:., 7
IR OB, g

’ :Accms'q:i"s st&teﬁeht jx}ﬁ'nii- Court 1s read’ and pu& in i
S o S
% Grown case:. ‘ :-u" iy, ' ¢ S o
 ocused moﬁea of mghts soc.w ) 'Crimmal ;
s <k Procedure Code. HEh ) U -
5 . Lcoused elooﬁ*\ﬂ}wl 'udmca gm# : LA
fst D.W. MOHINDAR SD.G' /0 masnw. SUK, SWOR.
ork for llathu Ram in shep on Vajor Pedler's
<farm: I have been in couptry €”r 10 nonihs: when 1 "a:le
I ocould not Speak amy Airrican langu &e ne Kikuyu yet:
, can speaj &, swahili, as Lor water th, can
4 ‘ count & liﬁle and knoy e&u,_.,t*mx ‘!' I.\ha"
A\S . Abeen altlls tige at :;"'e ‘ahqp ‘\e ga’had ‘be::
2 d ¥ 3

SR g 4 g Y
po R R ALt | T



working for hy employer for 2 days ~t shop. I re ember
q§y“there was this crowd ;t the shop: as to the Jdlegat-
- iom that this '.':;13 becausc of what I had donc @ him,
+@x unnatural offgnce, ‘ﬁnp k‘thn.t“ns w ° /o
' M&yao tor and washed
wrments T never went to ilg siver abd I did
. not wash these or eny other clothes that day T gve
™Hin no soepi-is to nll&atlon that I offered him-bread
ILA ruse, I did not all him or offer him bread:=s. .to .
llllﬂum that on t afternoon I offered $h280 to the
P“’PIC in shop, I\P.d not offerthen 1,20 off ‘any money
 all.  AS tomy gtatepent <1leged thet I ues only
Playing :Ath the wor;-’] d:i. not s y this. 4s to
Njeroge's statement fhrt T colled hin st night, T did

$ " ' .
not go after hiw: did nct po to lutencei's: I had no

occasion to go there. I necver csked Ije-oge o do ne™ g
l'aVO\II‘ then or at any other time: I never offere. nim
.‘1.4 if he would acconp: o Vizpbu: I ncver npoke
to him cbout 1t. I did not uven say 'Ir Kairu has not
gone to Kiambu I will give nin Le50".

On this day 14th Decenber - luonga's work wcs to
herd cattle und sweep (:»ut. cattle shed: this dey I told

hin to sweep because ‘he had not swepti ilie place:

loo.ked at me with eyes crossed :nd did not wo it: ggdic

not understand my .Jords nhd just stood -nd looked ;‘

this was at 12 noon: he took the one ox oOul nd wont

away: he went and stood near the cov du.' just outsi
the shed: I saw that 'ne 5 not ﬁeeninb I 400k hinm -

by the neck and pushed him: he fell down: I weni back

” -« to shop to sell thin s to o not ¥how what
the voy dild. T did not"de Q. !
" about 1 P11 ._the i\oy

points to "jev'oge'nnd
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.
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~ 58740 A
o
i

very m.and one had s ”g&ud 1n.3uah{'11 ¢ 459

"E W fﬁl‘fl' (he hasiiigl swepts I seid the owmex of shop*
o 2 &

“

« | yiew®d be angry with.me if he,cane and saw the pluce not
swept. \ey argued vith me for so.e {ime.and a large

crowd collected. I got afraid and went into shop. 21

O

had closed one side of shop; while I was closing the other
side the same two boys “came in and said "You have Leaten
"the Boy,: we want baksheesh 1.20". I refused. I said I+
had beaten him because he had riot <wept, not for nO%hiRg.
They went thinking J.yas not joing to pay anything. I

did not liow they were going td Kiambu. As they viere

going they said "We will let yoy know later - we will
e

oy

nake o big shouri - you will lnow latér" Up t0 the ti.ln
that I'saw the uropesn Police ofricer nd thc Indigme
Folice olwicer I had no idea tit they had gone t@
Kiamb b
'?As to séar on Y kaee, qne day I fell off cyclg,‘
and u tched ny knee: I can shkow it now: but .y trousers
ere tod tight to pull up mow. It uas cn my loft lec.
That day I was wearing the trousers (Punjabi ti nt
trousers) that I am wearing now. I do sometiics uear
shorts. That day I was wearing .the tight trouses. In'
the early a.m. we Sikhs wear shorts but to start work we
wear these Punjabi tro‘.;scrs. fhat day-at midday I wall®
'euring them. ' -
Adjourned till 9.45 to-morrow.
. - Accused released on same bail. = ) 3
c.5.G, lane. ;
o 542.57
6.2.57 Adcused <
court as befére,
ACCUSED (on Same odth) ) A Phillips.
I have heard the eyidence fPout t.

I St

which I was sald to have taken part m." T hov oniy!

. B




P
long cm&m I did not know enough Sva.hin o
carry en W by Crown ﬁtnosses. ;
e ™ _;pe evi “mg_u‘mw nsgu;u “The owner.,
«f™ne shopsadl get angry’ Micm say tht = SHIA nekiye.

eumot t.alk Swahili vaope“y, only cnough
I‘di"éhing businessiin the shop. I do not knew enough
capry om conversation as described ab-she-shep Ly

witnesses, - I kuow enough.to talk to boys - bout things
ot-the'shop. On 14th December I stiorted "oue t 7 el
X538 a.n. I had = native assistant at shop: he lefi Jor

Kﬂmbu before noon. It was .2 nmoon when I Dbext Ldonge.
I did not look at the time, I look &t my watch irom
time to time: I had had my food; I finished it at 11.(
I thought it was 12 o'clock. I beat the boy aboutl 12
noon. I :ﬂac}:ed the boy on-the back of T thE" |
each hend. First I geve him two or rour pléps in r.ﬁf
shop, then in the shed «s he hod not swept 1 took 1@
the neck, slapped hin 2 or 4 tines end pushed hil

down. First 2 or o tines on the neck in shop, Lhem
again 2 to 4 tines in shed because he stood end did not
sweep. I caid the owner of shop .ould ; ;

weey id the o 10] 1d get angry with me

because shed was nol ad rirst it hin in shop: he

-ran towerds the shed. I followed Lim there; I had told

him "Kwenda chukue newi ya ngombe sagia”; he did not

¢ look at e properly; that 15* truck hiuc: t hir
in shop because I had told him .o cleam the shed: ie

Jooked a"t me as if he was angry with me. lie widerstoo

e all right,. ] gestioulatcd o in to exploin What

I wanted. JIn the a.m. I had first wadd iim to sweep

.the place: ne dtd fot do 1 wee, 12 o'cleck I

> e got angry. 1 vas lclm Wu sh mlt,;
U ‘the ""d;-;,n%uuc'- ihis. s 8,5

~

©
o



nim vecause ne was late d I nad 14

up the cattle dung: Le understood whet I

me%t #8 T hademotioned with uy hand, with sweeping

motioM. _ I sald yesterday he did not \md»zw and “&:“W
he did not listen to me: I meant he du. not listen
or obey my order: T told him hov to do it "Xwendo ¢

{

mewi ya ngombe, kwenda fayi I seid, When I'said he

id not understand me he unde ‘stood re but he did not
obey me. Yesterday I s he did not obey mé er lisien
o vhat I snid.' In our lengua e hemeds 1o di ‘erenee
between "obey® end "understand,. - s ’
ASSESSOR 10.1. In Punjabi the uards are "samja" to unders
and *sumys” to Bear. [here ney istake about
- Thq interpreter explaine that there 1o tuo diffepent ords:
At ioseszor i1 i o Kiage eic docs net a&i’un.uv
01. dn '&plrho rmcegds. %
cid fiot vinderatabd ry order ang)

.0y

rm;;&vo'ﬂ* ‘fersntiwords’ in Pm'abi.

T e v bok;ﬁ-cnttle out of shed ®mm 1o herd
h anc herded ﬁ)d on the grass on Vojor's far:, near
Msta.ng_e avway. e didmot -ome
& shuka. T did not see .1 other
.:i;;e*bem weapin, other
] end Shorts. oy ¢4 not
‘dﬁlﬂ‘ at shop or shed -
mderstend Mn_- lluyu - whe
Tweep Lhe shed. Al U wed
katai "nd was going to take it «
this uas.after I had beaten himg:-I
naﬁm who wvere suﬂlm at the

hand on back of neek 4 or &
: Wt mough toscause any




‘ x‘

that @ould net uu scen. here would bg e .#erk . person
1s slopped on' fa7e-Lutnot on buck ol ey~ I clwors
bect the boy in this way, not with a stick. T had beaten

the®boy in the a.n. when I told him to. move the dung.
<

e 3 2
a.m.” I gave him one slep Léccuce he

shop I gave him 2 or v sl nd in shed ) or
4 slaps. I was not asked about the sl in th i
yesterday. I only beat hin in ti w..© that one
ordinarily bests a ntoto: not the sort of blow tit
would cause any serious injury: no need to
it is a common thing to beat ~-b@y like that;
been a grown up boy I would have found fault and tumed
him out but as he wes e mtoto I wanted io teach hi. his
work just us teachers do at school to small boys.

nly t >one into shop and { hen t
Mutembel did not coine in, I did not see Ngari, ! iau caue
afterwards; lijerqge came ln and Kellu nd the Loy

hey

e to the shop 'nd

did not come into the shop,

stood outside and abuseld me. 11d not see iutewlel
outside: I should wu:ve recognised him if I had seen him:
did not know ligari: I should not recognise. him. I

our language "ge

' means cart: (the witness !';~ri

ajpears) sometimes this man used to come Lo the shop: T
do not know his name. did not know )l jeroge well: he
used to ask for goods on credit: I used to refuse this.
Kinyanjui (or Chui) I do not know 't all: Kairu I did
not know at all. I knew Mutembei who used to buy flour

t my shop: he ‘was headman and used to buy flour—ior

the Major for his boys: I knew him well: he had a
serious grudge againsti me: he used to buy- on credit and
“send no money: I repoitcd to Bwana Jack and next-day

he brought the honey. ™Two or thpee days later he cane

and cried before nysuvloyc™ and said@ this vag Pro il
disgrace ‘to him: herdid ndt pey for 3 months: he said

| 2
e will-ge8 you Tater" 0 a8: it v.c the third or
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le of {
T anc X r.
Ngari or lijau.

angry

as far as I kn

€ s ] s f
Y he
L n
"
L hol

t 7
t il Lol
> uyi
A
- L - - -
¢ up f his life.
v 21 s induced the
aipsl ne cause of this.
ne tribe: why don't thé
trive ose hut re te
vidence? 1 t kno 1
antise T ‘o
v 1 -3 - “
Durdin id -
‘here we ny there
ith me. Only lijeroge an iru
»
w. They had 4 pamga: I clos




: L Wuld hava
: i‘f;éiéi‘
%0 reuce'
have done so it they \ad huten we. Re.somwhy they
threztened me and tried to éxtort noney becsuss T had
eaten the boy: only reason. ey .era i =hap for
only 10 .inutes. ~“hey s ad teiue for . hour.
vecring ny long trousers I a eari 0 ont
e about na:i
me about the offence

t1l1l1 Police

suggest all the ngtive .itnesscs have tabricated
the case against ue. De, m af’ A.‘ His M
I do not suggm h false. It‘Wuys someone has 4
mittod arf’ offence i th boy it must be someone else. -\

Q. Do you sugdosy, that no one wmtmnu )‘

~ offence with the boy? o
e ol ‘I don’t know. A
< A11 the native éwidénce is false, ligari is living close
to complainant's brother and is of same tribe; I do not
know of any other reason why he should give false evides
against m I did not know him except Ly sight. Never
had any sort of qmrrel with him. As to Kinyanjui, I
thmk he is a friend of Njeroge and }jemge must_ have
inﬂwod him. Kjau used to carry tales about ‘ne to '
. enployer at V- irobi, #ie had & grudge apainst ses, e uy
have been delighted to damage me. fe had » grudge -
because he wanted things Ilror shoy | nothing: I refused
to“give hinm. € 3 been L y employer ier < ol
months: 1or first days he worked well and. siter that
he began having trouble with me. I dig ngt comMpjain of
. Mn to ny employer. ! jau lived on premises neur $bop;
l;vm‘&lere. Q}d not suggest be :thou'l»i e discharged.

Rllf‘chc, n tix& &tw the false allegation
r S b Y N
A0 d i i B
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against me. It al¥ arose“from fact that I be:

that a.m. They must k‘;ul.e ?z..x: apgay Bt ny beating
cifed 6 nake false eherge. They tened’:
2 o t the shop theyjeseid they would ualfe s big
\sha.nﬁ beca'hse I would not give them baksheesh. This was
at 2,80 p.m. I do hot know where they went. They must
have prepared the false charge after’they went away that
afternoon. It all arose;qnt of my beating the boy.

T deny that I washed the boy's clothes at the
river. I never wash my native bqgls clothes. I would
not do it; it is not my business. I do not know if it
would be a suspicious circumstance i what 1jerope and
Kinyanjui say were true.

§itness's opinion as to value of this evidence is not

idence. T object.

it is allowed.
I do.nol knov if s F.A B suspicious il true
I did not give > boy L soap: I did not give soap 10
anyone. I sell it. should not do this in erdinary
course of events.

All the
Justomers cone
natives.sianding o
came vack to shop. ¥hen I slapped
were custoners there. Ahey sau it. I do not mow
they were: they were strangers going towards Kiambu.

#hen ntoto .came to shop at nidday he entered from
rront. I db not know whet he ceme in for. I asked him
to go and remove the dung. I had not called the boy. ’
He stood there: he 'did not say anything: F¥as selling
things, He was angyy sifite the noming because I had
hit him; not Wt of me: when Lbett him again he

Mm i 54004 therps T folldied hin
nng tom hin to tﬂ'eﬁmyw I it him again: all
l‘&% »ue#bbud not t'ud m?nmxg’ "’JQM away: he had

B




put dung in karel and vas 11fting i%: T Jeft M
to shop.- T heéard the boy' evidence,and I sa

tred¥®ion tieeedy ave. T <o not know if it

g “ ? N B 5
possiblé®ia.co it Lie olfence 8 he suggested.

¢ shap; there
ieal of traffic on it: as |t ug estton that I cou
attracted :ssist: during the 1i hours that the c
Was,“,éstic:ulat‘,iz.(, outside, I wes not buintj beaten:

natives were not righting with ne gnd I wes not
At Burke's sugges
D.M. STAPILl§ Sworm.
Assistant Juperintcendent _oli Fyam The

distance from the shop to Kiembu Po: ice is 5% miles

W e Fost Office adjoins the Zolic 1tion. Checkéd
on uy speedometer ch I velieve "is correct.

XXn. Mil.

PHILLIPS ADDRESSES:

Charge 'npl proved.  ovidence of !

particulars. o
1. Evidgggs of muu 'son: teer in cnus: recent teai‘: had
Jliappened not less L?;-..n 8 howrs and not nore than 12 hows
Could not suygest any explenatioh e€xcepl by such offence
or introduction of foreign body: noti in caurse of nature.
Some one -conmi tted offence on boy: i.€. sccused. e
2. BOy: Discrepancies in story; remarkable if né®: very
y_o'\‘mg: 4 hours in 'uox:“s;‘oss-exmuned in great detuil,
skilfully: eonfusion L) . a8, d selx and v hat
b had heprd. cf. lastd : to enu--omef,
ol to nskg statement MWe t Yo it. .usk is,
to scy wi.ether ain sub“xi ¢ of boy's evidence Te -rue.

Inconsistencies not suffietent to disposc ol whole Crom

Case:

»

el

Q' t,u !IV/A..IV‘\.
e Yo Y Y




Questidd of position - perhaps.unexpected. Shorts
an:.lﬁda" through accused "fan.,w ts:-.prevented irc
spreading: ion pos.,.olq i? legs flexed and bent ot
knee : impression of vpa‘ a ‘descrived: difficult
child to remember all dettils: frightened. Knees under
accused's armpits, ankles loffer and anklgs and shorts
round them near his butspoks that is how shorts soiled
“with discharge = fmet ”}mr‘o. this unusua
position is proof-ef tgth: if concocted he woul
Sucgested a more ordinary pésition. [ bricated?
fitina? Entirely child or by el.er natives in
collal:o:*%io.z..
Tramed.
l'ear in
evidence
Explanstion 7 because I veaten the BEY.: « &
camion wnough: 1d ] s other boys whm

strangers ! lavorated a} 1p {alse stor

PHILLIPS resumes:

- Fitina? Manufactured s
elieve mesdve olive? Lhatl t I C
oeoau.e-‘ ‘ had been slapped - no visible injary
ina@equate motiwe for compléint. Fitina - Muterbei
grudge -not proved. INot sufficient to meke Mulenmbei &

jlike this, Chui - Ngari - no reason at all -
Sane tribe? only livisglon Pedler's fam for shert

AT P s iy
T




and did not know .,d.pu, a, n,
/ -

41 - Oy aﬂ”‘ . p,. G Am e «

Yien bu;"'ting% shop:. Tt

people bu tr*de and pass il.L

iould have called for umeiston
o Police or Podlér. Accused says t till .30 Rey
topped uairrelling: cor. il t 0 a.3.F. at J.00 -
miles walk - travel «t 27 iiles er our = t 1o ot
nours -1k, -
? all couplicet .01 snuricated
time! - between cuarcelli rtin, to Fiambu

v.- plot foried amon, di.Terent .itnesses.

Accused'

r rown

a
» of }lew and ol {act.

‘on (1) dedical évidence.  Jesr in anus.
‘(2) made -imnediate conpleint t
proves cgnsiat.‘..-..;' of story.
={3) subsequent donduct of accuseu s
gave soap and told Idony 1o

he went to river n i
dmitted ‘e would t do eitl :iordinw’
i“ Q]

9.
€. an® R clokb
‘a\. pgprénea that nigu
{hey aceus®ed cihe 0 river once
‘;‘(ir‘}ei ;:oﬁlririié said nbout ;irﬁt visit in lower Court.

L
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gic 1ty aboul int velm.iox- ain difficulty -« beut

'ulogd VA8t at Wight: mnrimed"ﬁ'& Tutenived

v ﬂrsu:accused "md offerod him hed Lo 10 ‘

r lqimt end offer W50 not to ke complerint., -

i Denfed thet hero. ﬁixficulty. Explein. Cvidence o e
looked at as whole. )

.

M not shaken et all. Truthful wvitness.
bcc‘d's allebation of fitina rrainst Ijau mot
osga’ﬁlished - if then why wes Niau noi d1°c wrged.
Cl’mi no aﬁe"ation of any wrong motive!
Any . irxconsmt.encies less reuarkable thin ;e <.l
ﬁépendability of and coherency ef .rosscutionlstorr.
: ‘Reject defence and Ssw gestion thut story i- lllise.

Corroboration veiy stron,;.

e ' ~BURKE: Strength of prosecution case? ilcte po ntc
cﬁ, : _Ostaohsh its ve.iness: @ ‘
Ledical evidence very eakA 2 ‘; oroubdt in cvening, o
signs of-spermatozog, « wus - ex] wlainod by ueieentls
Explanation? of absence of seneg on };15 body. .hc rein
'eaknen-
1. Sce boy s sf-ory nan cau,jt hin oy legs my shorts sifll’
" on - shirt up to cho:t. he did not con. »lete - drer out:
penis - senen got on to shirte ot on-to shorts. (ow
T mo ux.iml fluid on his Body? el opifice and stomach?
Doctor foEd nothing after corerul cx,aminatim. herefore |
o qgt corrobontiop rron Docto‘r. Therq‘rqrg on l}gctor 5.,

of otfmce. i -

le‘soa]" Accusad chuoq QA .
e , ;'-
You ‘annot belreve beoause



>."5@:‘1 *:"V" .‘.JA‘/{," 8. :
w e ds g lisr, Q*th

¢ . i"w‘ ne. "3 re "“'0}9‘ Mat -"..70
£ u 1qt My Seroce tvents Aodes . b rie

s tet jell

i:‘r.‘u..om.t-;blc - he in ';lLtCC 17 ol

visit ot night - the 4 - :he PR 1 ied P

Mat notive. iljeroge is the 6rigin of thi
“Iijeroge go to Kairu? Wnat o

lijeroge self-confessed perjure ,
* ety soon- adter alleged offence bt wd not go fo

brother in ewisis circumstances thet any r‘hability

! could be placed on brother. 3
ut own Story after this confused, Labour caipy. 18400 yard: -
ory beqauso
Keiru's from shop. Keirdl'and ! jeroge says he f'id ;)au and fx,

1d have been to shop in 5 minutes.
ré convincing

he_had said  Jutembei - it tog- hin 40 rinutes to Zet tler
beligved stor,; : ) .
ere they there-for shot tirc or for 1f hours?
A .

did they go-there for? .o wclie a ‘shovw of ennesr—n -
S A v
L8t moreY out of ccocused? *

’e‘t here ruteibei - iy tocl i

Did ltutesei | et there  t cieisl e
offe.ed, just a5 Hjau did? -

iJeroge and-duierlel e stowy of i LT vini
believed. Had tc limp slowly. i .- :

homé at & - other vitnesses suy ti:cy lert shop
- to Pedler's at 5. Story does nol hang together.
¢ begn Ahiere at 3 o'clock in the
by tlle natives..
; - 10 suggest resson vhy pe(;ple

c - . f
{70 reason to rigd
. = e LT

? iapossivle to Lelicve story ig anuigclured because

tive, woy's er.s were voxed. I'Sgy-1t was made uwp b lijero_c.

oge dgntt 4 o T
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icitl evidence that no Semd

Tgpossible py bedup that he ‘1odon{,rauﬂw’

-

d ’ : ; :
es only"Seninal fluid, 5 e
titlel to Ten@fit,~Accu¥®d’s Bvidente

107 s anen. Nér lowest i ot AVE at ledst bLene % oft =

' doubt wut @ evigen. ari aularly- doctor - unvorty

o .
eliel,
NOTES OF SUNILG U ’ .
Lew ( 140 P.C. tural offence. mel * 1
Inct o L re = el J
O0f passive_apent noy rial. oli _htest penet
- sufiicient: pe lo Sur'f thout
enission.
- . % .
Corroboration oi €éviuence of yow: Joy Teluiy®i:
boy acconplice? I'ot apparcntly in this case.

& I gvidence riile to meke out e iive charge agrinst
cused he nay be convicted of attempt.

3) satto Indecent assault on Boy, uwnder 14 F

: wnuu tedinia tg "ip cas i.}son of ige c.

& assault aglol ied wit! n,u‘apanuegqf L

. “the part of 350% ccused, x. . otvenph to ait todt;cﬁ“,

X raiionwwi od as 1
MIQB! beheu meles,




m}.e persoil, ..hiucr. ce of Cor rl,um. L “Qk‘ﬁ W@t@r »isl Gl
e Aol | : ﬁhgbﬁlld vas sgorn not ‘

like conpl'ainant.

EVIDENCE: ldonga: said he was actually penegirsted :

accused had .ade attenpt to get him into shop first

offer of bread I'.nd later in cattle shed vy orderin;

come.

svidence as to-positions - pascil, of ser ex - omission

inside - discharge on clothes as withdrew .ftm struggle- «
8 $ail of shirt aight be nezr anus though front would ‘be Qn”

ghest. M vk on clothing - scar on accused's knee,

9 iiould seiien de on shirt and shorts .11’ position gs

described by complainent. '

? Yould rccused be.able to have m'gurc;ouse vith legs c.;i' =

complairent in position descRived and with sherts round ~

\
copplainant's eniles,

w.-_qz_g_’t.;_q:_: Evidence of Doctor that teap in enus:
recent: osition possi®le .ven with shorts: knees [lexed;.
sut no seminal ms rks - anus accounted -for by defecation.
_Benen on co: jpleinant's body - Jrect.stress on this. but
con“iae:‘ possibility that clothes f o.c tv.e seminal di m:.1a£~
as accused was '.“ithdm'.dn‘;ﬁ: fte®having complete e 1",;",‘.011;
"vidulu:e that couplainant brought. to ?Z,‘.ztﬂ'.)u thet very
evening by Kairu ond examined _romptly.

Njerege end Chul. (admissiqn of accused I was only

playing) , ¥hat they saw at x'iver: in censeguence of <
report se:t pJ’«:j'ﬁm.c}t.o hiru. md.i = washing clothes after
te}un&, c~la1nanr. %0 wash th-. | Would fhey. mven? this?
"lothes 500;1 vet aftervards by 1 n.& witnesses zmd still®

wet by A.S.P. at Kiambu. Careful thoughy§ if: qs con

piece oi evidence. Offer of a.io - all witnesses

but i ':m}si:tencx of lidonga = exaggerated by

i,

.20 4

\ ‘{,dl




~ ‘/’4/("/(,/, W
Jold idopga he WW :_

, & \:
ieve‘d - went W’ it
about temnb oy njiﬁs Lyix

lijepoge. Seme story but incansisteney about Lho nioit
t. Su gestsd 'jeroge vas orine mover in

o
L

Tot for derence to.su _ect recson but
ed -0 ex nine pess provabilities.

}o rerson .o tiis inventicn. ¢ -uiviendstip odth

. eor ple’ ot oo erdly vith o ceused.

Sto o: ni isit. tientu loer wourt 4
supgoris story - hi{3as) - te ¢l

see D.40 Med to sur heuould 0 sty i,
co.pl-ins.
Discre Lo t un oG o L -
voy v - otlle ts - er ller us
to colour of chorts = -1l sgy wheyr sou4rrh 6 2.0

Chui bore out . jeroce - not shaken - seened _¢n..ine.

- ) Mutembei-: 1le;ed to have [ ruw e ‘usud. i
. so why uid he nou tulie wo proi? 2 armaid W
-shop ulhen cclled by 1 weals &

chooge tict dag to 1

playing, with boy™. ¢ geve eviiii e Dbo.t nirt ovicit

R but hod not neniioned it in loves Sowrt.
L ligari calléd-by” vorrtnd .ent to shop., spoke of scene
' in shop - not shaken. ° T
Accused's story that all invente. Lecrus
slapped boy. é!‘ovm\says witnesses .oulC not have made
\p—‘u me" m?hor prete t. Do"yo
: mld,}’a‘ru and bO‘ have taken | uble

-

he
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Aab AN 5

v
w{; . ,evening 1o tgl ml.,e tory pecruse, of L..is" ot
e R
v ed ‘shown to“!:nov d‘xwz,}r Wulz ta cﬂe 3

: ; ) q;t;:x"gllegj 13%-\'1:" seceusé b y
C Fiemm,.
¥ : Ir t.hreut:em“ b “erowd ror 1 hours would sccused hive
N sl *
- ; -ﬂﬂd mrmm .

rative itnesses is comusittens

glven Ly

on\:t,.ho yhole. ey are not likely to be exrct - bour .ie.
Assault at rbout 2 - scene in r:T_O})‘ ror % hour - joummey to
‘ITi_wu - arrival 6.350. =
'Hc‘g.aonnble doubt: *’ - . ‘
'r‘acil in accuseu'~ iavowr - 2usen ¢ 04 cemen on boy 't body

"u in evidence. i N

uiion are different; I - .e'_\:-\

ely. .

us ed xfot,i,ilz;f.
pstly the legs. coimot
L the :nkled: ne lel
m’r the- others - ,«.,wuuly
hic not washed. ..ct s uone
eti~ed it is vely co .on r.hix.)_ lor
. e ,1_@ © Ve .oun'itoonce
-»to M(brothex' e ox?f;j' wen. - 1o beln - told by jeroge

and Chui. . .e .ould have nrotestied gn ihe $pot go his

brother. . .ct sift to hnve \JLCI doue. in‘q:tttlﬁ shew: iough
floor: tht,re;'wz, to hevg Legh suz.t ‘hes ‘on boy*: “viak.
Doctor .(id mrt ses \.ny..,. ' !
. Thirdlytleney o boy said hes.ltonots
‘ disc,r-e' I o;mty of first charge. o
Doctor X GV R :
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"‘V‘" 3yt beforo 3oing to i spitu. Co' _um.lu
*g}"cad on concrete for offence,
Boy of \this age if he found th:t offence of this
Ar&e to him he ould have cried out. I think
cmeu ot uuilty A

= “
Record of lower Court proceedin s put in s ..
L4 - * I y 1 . ~
Judcnent reserved till 11th Felruery.
& 3
g . —.ccuscd released on-the.s:ne vail 11th Feb.
&8 . B ;
C.A. be L ne.
11.2.37. _
Accuséd °n“bail - P
>
Court es vefore N
< Adjowrned i{or Judgent t111 13th February.
. 4 i
.ccuseu released on the sane baily
.. Ceires. Lane,
BN .
- R
-
-~
- - .
) L . . = .
o i g 3 \Y g L PTPER .
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- CRIMIWAL Gase 10. 11 0F ih 4@*}3

REX ‘........... -
v "" -
versus ;
MOHINDAR SINGH S/0 KARAX SINGH . . . . . . . + « «~ACCUSED
= JUDGMENKT

The accused is cherged with cormitting an unnctural

offence against one lNdonga, a Kikuyu ‘zjcy aged about U yecrs,

_contra Seq,145(1) Penal Code, on 14th Ducember: thers arc two

_ll‘emative counts, Indecent assault upon & Loy aged less tha
14 years, contra Sec.146A. Penal Code, and Indecent practices
between males contra sec. 146B Penal Code.

The offence is said to have taken vlace at a shop
belonging to Nathu Rén;’situated upon V¥a ior Pedder's famm,
Kiambu District, adjoining the'i’\iambu-}fni:-u‘:wi main road, at
a distanee of 5% miles from Kiambu boma.

the accused is a Sikh employed as Msnager ol the shop
who has been in Kenya onlf a few months; this is said to be
his first employment in Kenya.

"The Crown case is shortly thiss thut the boy 1donga
had been working at the shop for only a few days &% catile
herd, looking after some working oxen wiich rre kept ci the
shop and which at night are stabled in a shed at the back of
the ahop, that on 14th December the amused sought to entice
hdmga into the shop at about 1 p.nm. dOnf“ being outside)
by offering him some bread: that having failed in this the
accused then called him into a shed at the back of the shop
oh the pntnt‘o’ﬁﬁnding fault with -hin for not having
¢leaned out the cattle shed, seized him, threw him down and
comnitted an unnatural offemce upon him: that some seminal
discharge having got upon Ndonga's clothes, ldonga demanded
to be given some new clothes, that accused refused this but

gave hin a. p'(ece of soep and vold hlu to vash ghe elothes:
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. that wg,nt dqwy., tOWam' the rivem crying snfly Vs -
A o §

v R eneﬁ umi by two"hen I jerope And ﬁﬁmﬂl ui
called Chui); that at lijeroge's direction - ‘dongs thei. .ufsi
to his.brother Kairu in the labour ca sihort dis
away end complaiped to nim o1 what had ocaurred:
would not believe hin and told him to ;o < 1t U

retumed, crying, to the river and told = jeroge and

Kinyanjui this, whereupon Iijeroge went to see Kairu

inguli
that meantime while l.donge }iad been away to sce his brother,
the accused had coie to the river an ed idonge'
clothes which hud Leen left thwre, in the river cnd

iwwey again; that Koiru and 1'jeroge tiem went to the shop,
where by this tine - numoer of natives had collected, ‘aid
with several others were called.mslde by the accused: that:
there the accused adn;.tud thgt he hed been thi.l;g' with
the boy and ornm .20 to settle the amrz "tzﬂ&t <l
wes refused and that Keiru with Ndonga um—w ‘s enployu‘
vas given a letter to the Pohce at K:I.ubu and p:ocooded«h
Kiambu boma: vhere they arrivod. at ‘about 6.80° that they saw
_ Mr. Stephens, Assistant Superintendent of poy.oe at Kienbu,
¥ho caused Ndongs to be examined by the doctor, AN~ 3
-mmmmmummmtmveboenuMm
unnatural offence having been Gommitted upos him. It is
also alleged that the accused interviewed Mutembei and
Njeroge, two of the 'itlgsse that night éndﬁddeavoured

to perstade ljeroge to follow Kairu and attempt to induce

him not to lay a complaint at Kiaribu.

‘he accused denied the whole story; he saic it he
had had oceasion to find fanlt with T.donga lor not ‘leaning
the cattle shed and in doing so had smacked him severnl
times; that Ndonga and the witnesses <ere annoyed «t :hiﬁ;
“t w wer¢ made ior money as compenseuon ana that
n Mo were refused, they concocted the story o: the
24 unnattx_rgl yffence','seemmgly in revenge,

¥ \
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offered money to hush the matter up and that his deme-nc

I rrne e 18eR3s of Naonga itmires gormbmﬂﬁh
’Gro-: allege thag thero is .plo corrobomti* “rovided ‘.}
' the medical mdence and by the fact that lidonga ctmplained
at-once to Ms brothexr t}xd' by! ﬁ: eﬁcu"ed § own camdu“’
i.e. that he was seen'td wash Ndonga's clothes, ~nd loter

ACur
Ws that of a man who had done wrong, also that he cdmitted
that he had played with the boy.

To consider lidonga's evidence \in more deteil; it was
to this effect; Ndonga was looking after the cattle which
were grazing near the shop and about 1 p.u. went to si.clier
from the sun in the shop verandah: accused was in the shop;
no one else was near: accused first celled him inside to
receive some bread; Ndonga went in but seeing- that there
was no bread, he went back to the verandah and then outside
to the cattle: the accused th'en called him to the shed at
the back: found fault with him about not cleaning the
cattle shed, pushed him into the room next door, threw him
down and committed the offence: the positions described
were that accused knelt down, having unbuttoned his shorts,
held Ndonga with his back on the ground, his buttocks on
accused's lap and his legs under accused's arms, and o
inserted his penis into Ndonga's enus; he penetrated and
had an orgasm, emitting semen; Ndongs struggled, accused
withdrew his penis and sone of the seminal discharge went
on Ndonga s shorts and shirt m:cused went through into the
shop, Ndonga going round outside to the front of the shop
and de-nding to be given new clothes beoaue his were
l’oilt bcuutl chased w &Mn; a stone at him:
Ndonga ntmdtothomndnhcﬂmdganhha
piece of soap and told him to go to the river and wash the
clothes: Ndonga went towards the river crying, and was
rollond by, Acgusod -b‘ called to him to wash the clothes;

it { v & 4% e
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at me river lidonga !.aw twg mushm, A jevoge and
tinyanjui (also called Chut); théy ssked hin‘sgo fe was; <
not Imovlng him, and what was the matter: they hea.rﬁ-
accysed call to lidonga to wash the clothes; Ndonga grve
them some information; as a result they told him to go -nd

inform his brother, Kairu, in the labour camp near by; he
> went; &S he went he saw accusud washing the clothes; iairu
did not believe him and he returned crying and informed
xjeroge and Kinyenjui; ljeroge went %o Kairu and Keiru cnd
he made their way to the shop, lidonga and Kinyenjul | going
there, Ndonga carrying the shirt end shorts which wcre wel
from the river: there they saw A crowd of Kikuyu; the
accused asked them to send the crowd away and to cone into
the shop; they did so, Kairu, Ndonga, ljeroge, ITjau, lgarl
and Mutembei; the dccused offered $he 20 to sef,tle the matter
which was refused: Ndonga had notiped a scar on accused's
knee which was thought likely to have been caused by his
scraping his knee on the rough cement floof of the shed
where the offence was said to have oceurred; he had in the
interval seen the cccused change his clothes and rub his
legs with a sack; according to Ndomga at the interview in
the shop when money was offered accused was weardng long _
trousers but he pulled one leg up to scratch himscli and
the scar was then noticed by lidonga on his knee. After th
money had been offered and refused Kairu end Ndonga got a
letter from Mr. Pedler “and went to Wiambu, arrivin g at
T about 6.30, Ndonga being examined by the doctor, Dr.
Anderson, at About 7 p.m. Now Ndonga was in the witness
box Something Jike 4 or § hours: he was very strenuwously
crou—examinod:“ho is of course very young: he gave & goo
impression and appeared to be & witness of truth; he did
however bresk down on one or two p?ints: one was with reg
to the money; he said the accused produced two notes from
his cash box, whereas all the remaining vitnesses said tf

o 2 -




this, 4

~point and he practically admitted 1t.
: Another point was with regard to the clothes which
t.! Qcmed Was wearing when the money interview took place:
hdonga said he had changed into trousers; other witnes s

#®eid that he was wesring shorts; the accused said he was
wearing trousers; possibly idonga uay be right as to .iic
$herefore and the other witnesses wmong: there is ho.ever
the discrepapcy.

In the lower Court ..donga had not saiu that wcouscd
followed him down to the river .hen he went down and sov
ljeroge and Kinyanjui there. € wuS hOWEVEr COrrouLorslé
in this by .jero e wnad }'.in;,'mﬁ\.ii ‘nd his evidence on the
point had the i:print or truth, so that I a«m disposeu ic
pelieve Liim on this .oint.

senerally as I have s:id lidonga gave a good
impression as & witness. I received the impression that b
was genuinely taken sback by tihe allegad act commifted upc
him, that his naive story of demanding new clothes because
his were spoilt was a cenuine age, and n2lso that neither
Kairu nor lidonga would huve walked all the way to ! iambu
at 2.30 or 3 o'clock that day nerely to nake a falce
report to“tlie authorities about the scbused.

..ow is the story corroborated? rirsgly by .r.

T'Es.
Anderson, who saw a/tear in lidonga's anus which could o ly
have beén c;aused ‘oy'an unnatw:l oliénce or by the inserti
of some object Spééially into the anus purposely to isles
and create false evidence. It seems incredible that . .ong
Kairu or the other.witnesses would have been sufiiciently
designing and ingenious to have thought of this.

’ The same vould apply rto lidonga's elothes: they were
S 2 . L R " g P
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;6{{& ,r‘A w at Kiambu saw the
o T < y p A
“that any;deih Witnesses ‘would’ haf

enough to fabricaté corroborative evideno®yof Yy . Q

As regards the Medical evidence; I pause h;ré'%\
consider two points; Dr. Anderson said that supposing
accused had held lidonga in the position descrived (which
he considered a feesible position for the offence) Bdonga 's
knees could have been flexed ard the act of pemetration
per anum could have been effected even though Ndonge's
shorts were round his ankles. rhe defence raised thic
point as disproving lﬁonga"s story but as I have said the
Medical evidence is that the act could have been done.
Further there were no marks of semen on the boy's body
when seen by the Doctor. The defence m&d: a great point
of this, sdnce Ndonga hfd not washed himself before the
medigal examination. As the boy had defecated, absence
of semen in or round the rectun jndicated nothing; but
absence of semen on the body was more remarkable. For the
defence it was assumed that the accused was alleged to
have withdrawn his penis before completing am orgasm, but
this does not follow from the evidence of Ndanga: the
latter said that there was an enission in the anus and
that accused withdrew: the or asn may have been completed:
in any event the clothes ..ay have been in such a position
as=a result of the*boy's struggdes that it received any
seminal discharge upon withdrawal. I do not think that
absence of seminal marks on Ndonga's body proves the stor:
untrue. TIn face of the positive evidence of the tear, it
establishes nothing. S

Corroboration of Ndonga's evidence was afiorded by
Njeroge and Kinyanjui: i.e. that they saw hin cone to the
river follo;'ed bx the l!!cus.d who t.?ld him to wash the
clothes; that vhqm ”lg’;g, )
noc-_,&,go and w}m%w in/
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§Q subseyuently
pd the t he had pleyed with

oftered the Sh.20 having adlx!t
the boy.
lijeroge was described in the course of Mr. surks'
i argument in defence as a witness who wes the chief cgent in
= concocting a story against the accused. It was truc that
there were two discrepancies in his statement: in the lower
Court he had made no mention of accused coming twice to the:
river, i.e. once following lidonga and once later on to wash
Ndonga's clothes after Ndonga had gone to Kairu; in this
Court he mentioned these two visits: he said however that
the first time the accused did not go =s far as the river
but spoke to Ndonga from a distance: #is description o1
what occurred appeared to me to be very genuine cnd I can o
X only think that he pmitted' the full story in the lower -
Court in error or that his story was not fully understood.
I do not think that a witness of this class could possibly
have invented the story zbout accused washing Ndonga's

clothes.

The other inconsistency was-with regard to the
alleged visit of accused at night to Mutembei's hut, when
he, Njeroge, had been called and when accused had, accordil
to him, offex"ed hin money to go after Kairu, with the
accused, to stop Kain naking a re ort to the Government.
In the lower Court Hjeroge had said that accused had
offered him $h.4/- to follow Kairu and said "and if he has
not gone I will give thenm (i.e. him end Ndonga) Jn.50/—
In this Court he onitted the:veference to the .50/~ and
denied giving this statement. This was certainly s
discrepancy and probably showed Njeroge guilty of
exaggeration in one of the proceedings but in my opinion
it wes not sufficient to discredit the corroboration whick
he provided of ldonga's story. I believe that N jeroge was

+* o true witness in regard to his main evidence: certainly I

of
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cause vap gl € s ould}nve "int.ntcd thissstory _
against accus LV 6 i 4“'0' S3igl
i VATl 5 i 1y
Ndonga or Kairu. iy

Kinyanjui who was not sheken in any Wy ﬁ:oox ted
lljeroge in the major part of"his evidence. . -

- Kaim bore out “the evid of the others as to
Ndonga's complaint end his c%ﬁ!ﬁhm to go away becruse he
did not believe him; as to going to the shop when called. by
iJeroge and as to the interview in the shop, the erticl
adnission by accused and the offer of ..20/-. & cured ¢
fair witness without bias and was not shoken. ac - L ve

+ said before I do not think-it in the least likely o cven
possible that he invented the evidence =bout the wel clothes
all the different witnesses who spoke as to the interview
at the shop say they saw the.wet clot:hes lying there; -nor
would he invent the story that he first disbelieved & dih a

~and sent him away., This would be too ingenious ilor this

witness to invent in collaboration with l'donge end : jeroge;

and there would seem to be-_o resson ior hi to dc so.

) Mutembei,the farn headman, wss evidently Liie w th
day with « bad leg; therv is cviuence thut he wes sallew to
the shop and limped there, findi. [ = crowd l{'c;u‘_" v.are;
that he went in with others, and as : person in - 1t crity

he questioned the accused. utemvei's evidence (bo.n.c out
by the other witnes,'eis)_,is «hat the_ accused cdmitted
"playing" with the boy and offered $.20,'-» that the refusc
and went.out and this witness went hone and loy dowm. Tt
was suggested thai he had had a digrute with accused .U the
shop and this Was why he héd tohcocted a false story

‘ against him tﬁe 'accused. It seems incredible that ‘utembei
should choose a day when he was feeling i1l tc -concoct nd
carry out an elaborate plot; in any cvent ii is no. clenr
why he should feel any particul:r ill-will : iust the

4ocused n:or why S\lpposil’lg he had .eeided to concoct a pl’ofw
! ;?(igd #gg;\\;{‘ed the co—(.)pemtion of other witngsses, he did
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e:ployer (i juu worked at the shop) accuged could -
‘cot ..jeu discharged.

onvineil

Jely

-he sccused's story in defence has been outlined

olready: i.e. that the trouble all arose from the ‘fact-that

he voxed Ndonga's ears ond that the Fikuyu witnesess c-n

e

and demanded noney snd when it_was refused inventecd the

story 1o revenge. Tt is incredible that a body

witnesses,
vio was & strrn er to sefersl ol thewt should :
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tl‘lm tsaetsm, I will start by ciplalyin, e
law. This pat is uhapqu_ on three counts, as you have ‘eurd
The first is unnatupal ox’i’ence and that is the chiet count.
The elements of "the offence are that he is alleged i ‘leve
hed carnal knowledge against the omder of nuture with to
boy and. for it to be established you ,ust be satisiied
he penetrated the boy's rnus. ‘he slightest penetr.tic.. ic
sufficient in law to constitute ihe olfence and it is go}
actually necessary to establish emissior or f:’u;‘.en,‘no:' d8 it
necessary in the case of o small boy like Llhis t¢ uﬁ}ubliﬂh
that the offence was done against his coﬁsm“.. It does Aot

! : -
matter whether he consented or not; it would still de wn® .

offence iI the evidemce is there. Actually, of crzpriz, in”
this case it is alleged that™it was done againsthis r:onsenf

In an ofrence o1 this kind it is necessafy that the
boy's evidence should be corioborated and the Cr orm: rs you
have heard, say that it hus been surficiently corrolor: ted.
In law il the evidence fails to make out a complete chearge
egainst il. accused, that is to say, penetration or the anus
the Court is at liverty to ccnvict the accused ol nn attempt
always supoosin, that the eV..CLLL esteblishes an aizenpt .
without actu~l nenetration.

‘he second charge is indecent asssult on tic b0y, who
is alle ed to be under+14 yeurs oi ege, under Section 146.4.
of the Penal Code, and the essentials or this offence :re
that there shall be assault accomoanied by circumstances of
indeecency or “the part of t.he pevsen vho is accused.. It is
necessary to hive corroaoratlon and it is immetericl whether
the boy consénted or not.

The third charge is under Scction 146.35. oi the Penal
Code, namely, indecent practices between males; tie
essentials ol the oifence are that the accused person shoul
have comiited an act of gross indecency with another mabe

. ‘.RM ; l" ﬂV
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i 18"not materisl whether he cefisemted or noi. For the
! purpeses of this case there is very little difference besw

. the t'o latter counts because the Crown alleges thut the

Qid in fact coimit «u unnatursl offence, nd ©ie

e is, of course, a completc denial of anythin, -. the

I will now turn to the evidence. I do not t.irk it

is necessary to ;o into t ¢ eviacnce in very great

becausc you have had it zli pui to you very clearly vy Kr.
Phillips and i'r. Lurie. rhe bo; lidonga said he was - ctuslly
penetrated by tne Accused. . e said the Accused tric. 1o get
him into the shop by oifering hii so e bread and it ruse
railed because tihure was no zread, that later the .ccused
then called him into the catile shed on the vnretext t.at he
had failed to clean up the shed and tiat he thus _o. the

boy into the

Ndonga's evidence s to iic pos

alleged to have adopted ulte: thro ing Lim downs- tlel he

held hi:. with Lis vack restiiy on the | round :né- i lugs
pulled up under the accused's &l o and s anus 1. o near
the accused's lap. (his boy sui. ¢ ..od never hud

expericnce ol snything like this oclore ana was t.l.en back
couplefely and did notTlmou .lst wis hupening to bLi., so
that ir he cannot ueccrive everyilin meticulously it is
perhaps not Surp:isinb. According to the boy it wll :u:openec
anln a very sxorL Li\e',iy is oMly to be expected that if
& ‘person were "onn1Lt1r5 an ofience like this he naturally
would not take any longer than he could help in case
somebody came along and found hin out.
The boy said that the accused put his penié inside
*  the apus and discharged inside, there ws a stmgale and as

“§ Kodk :
#*the accysed withdrew sonz,or the semen Mt oxz i.ﬁd.yow;\:
R f- i*' ? fi\ N 6,7 -
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w na'h 1"“‘"‘ ? S o
urposu of this 0‘8
the two latter counts e

A O T
very little diffey
use the Crown all ge
accused did in fact commit an unnatural o

defence is, of course, a complete denial of unyt!ﬂnt of tho‘
kind. -

I will now turn to the evidence. I do not think it

oe,

is necessary to'go into tre evidence in very great detail

because you have had it a1l put to you very clearly by Mr.

Phillips and Vr. Burke. The boy Ndonga said he was actually.

penetrated by the Accused lle said the. Accused tried to get'-‘
hin into the shop by otfermg him some bread and that ruse
failed because there was no bread, that later the Accused
then called him into the cattle shed on the pretext that he
had failed to clean up the shed and that he thus got the

boy into the shed and committed the offence. You have heard
Ndonga's evidence as to the position which the dccused is
alleged to have adopted after throwing him down; thet he
held hin with his back r@sting on the ground and his legs
pulied up hunder the accused's arms and his anus on or near
the’ accused's lap. This boy said he had never had any
experience of anything like this before and was takeh abgck
conpletely and did not lmow what was happening to him, so
that if he cannot describe everything meticulously it is"

perhaps not-surprising. " According to the boy it all
within & very short time; it is only to be expected t
a person were committing an offence like this he nat
would not t;ke any longer than he could help in case 5
came along and tomd him out.
- e voy 3uid. that the ascused put hmﬁu; Apside:
the nnn&and Gftdnrged‘?nside, there vas & :
the accused vi tM'm.'?I of the semen ven

11' ..A) Ry ey, o=
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clothes.  You wil! -were said 0 -
have been near the. boy s ankles anﬁ hls shtrt was suppostﬂ
to be pulled up over his chest, but you must remember that

i

he is a very small boy und the actusl distance between his
chest and his privatc parts is naturally much less than in
the casec of a grown-up person. The defence has made a
point which you have to-consider, as to how the semen could
have got on to the clothes while the clothes were in that
position. It is reasonavle to imagine that in the struggle
and the bo; obviously was struggling according to his dwn
statement — sone pgrt of the tail of the shirt might have
got down under his anus cven though the front part was
pulled up, and supposing that the boy's knecs weri.bent‘and
his shorts were hanging down over his ankles thap some part
of the shorts might have come in contact with the accused's
penis as he was withdrawing it. It is for you to say
whether you think it is possible or likely that the semen
could have been able to get on to the clothes as” the
accused was withdrawing from the anus, and also whether it
would be possible ior the accused to hold the boy's legs
like this under his &@mms and have intercourse with the
shorts in the position described round the ankles. The
doctor said thgy he considered it would be possible assuming
that the boy's knees were flexed; he also said there was
no reason why they should not have been flexed.
o5 -You have heard what the boy said dhout going down
to the ;1ver and about the clothes and the accused
following him and telling him to wash the clothes and that
before this happened he (Ndonga) went round to the front of
the shoﬁ and said to the accused "You have spoiled my
i clothes. You have to give me some more". It has been
P! ointed out by the defence that it is a rather extraordinary
thing for the boy to have done after he had been assaulted-
‘“&nvthsg way. The boy gave the 1npressig§ thnt he rnally

SN *M.M }'~ ,.\._ mﬂ.m




o nim.) Ho said he had had
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paively implied *The fifst thing I {hotight about weng My
olothes". -The explenation might be that he had only h im
clothes for & day or two. Hie had only been workin’g‘ for /('

few days and he may never have done any work before fora

European or &n Indian and he may have been oroud of his
clothes and so have thought of his clothes before mtm
else. It is a naive su‘temem. and possibly for that 4
reason you may think that it gives en eir of genuineness w‘
what the boy said. It seems rather aifficult to imagine &,
personr jnventing & thing like that. If he ha.d‘nntd to
invent & story he would probably have said "I ves feeling
desperately upset. The flrst‘ tt.xiqg‘ 1 did was to rush W’
to tell my brother". That is the boy's story sid I Teave
{4 1o you to say whether you think it is & genuine one.
After that he was alleged to havé gone down o the

river and the accused was said to have followed him and
told him "You must wash 'those .clothes. I have given you &
piece of soap". Njeroge and Chui it is seid told him to
go off and tell his brother. They.s&y they first asked h
whose boy hoyu.bgcnuse they did not know the boy at-all.
Then you have the story that Njeroge and Chui saw the
accused go down to the river, hastily wash the clothes and
put them back on the bank; that they asked hin why he was
washing this bey's clothes and that he said "Never mind®.
» Then you come to the ocomplaint. Kairu, accd&ﬂnué
vo re story, teld the 1ittle Yoy he & not velieye hla,:
to go away and not disturb him and the boy i3 said io“h':(*'
come back still crying. Then Njeroge is sqd‘to have “‘,‘x
to explain to Kairu vhat it wes all abouf end to dave i\
conyinced Keiru that there was something M'Ul! !h“‘ ‘4
* < 3

they went up to the shop, . -
Yo e e ', R £ d s s : y ¥
T e o day it 1 vould Mke Jou %0 |
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* i consi)‘ir. whefhcr, if thEse pequht-tﬁ ‘lhv

thay would have thought of lnventlng m ;nrt Mt
telling' the little boy he, wis e liar. Il thw had m

np thhll‘ minds to mverq a story they would
hmn ﬁ*something lue this: 'legew all so 1
at’“t hﬁ Mvpened to ‘n ‘ boy that we up.
to the mﬂhr taxing the Dndfan with vhat ke &
done and them went off to the Potl'm", but the story teld

is that Kairu said "I am tired, go away, you are

disturbing me for nothing, you are a liar", and that
arter Kairu was convinced, he and the other natives taxed
the Indian at the shop. I woulu lixke you to consider
whether it sounds =« genuine story or not, and then I would
remind you that the clothes which accused is smid to have
washed were seen to be wet by somebody who had no reason
.0 invent anything at all and that is Mr. Stephens of
Kiambu. The witnesses said that they saw them wet at
he shop. Of course they nuy have invented that, but if
the story had been concocted it would have required very
careful thought and very great ingenuity on the part of
Kairu to have made the clothes wet before Mr. Stephens
_,aw‘ them.
Then you come tc the sbve:ry of the 1.20/-. There
*  was an inecomsistency s=bout thst. 111 the itnesses agree
that the imterwdew in the shop did not take very long.
There was a crowd outsiie ‘.m( were excited and the Indian
was alarmed at this. One nay suppose he being responsible
for the sarfety of the shog‘;ou.ld be alarmed; he evidently
told the other people Lo go away as he wnted to talk to.
',‘ _}Sg Q actually &med and these six people wemt 1,
I they agree in their evidemce that the question was put '
,‘ ~ to the-aocused "Is it true that ygu did this thing to- N
. ' 'this boy™ and that he snswered "I was only playing".
' ~ Phen that be fel hfs.shirt or round his waist and X
boAy "t LTt 2ot : 7N F oo :

Y MR PRECH NP ,:.(,t'";'ﬁ

@R 0N




I

/—\,"- ‘t _9 -7 : )

md Lo o vril’l give ¥oy, Jh,‘/" t:o qettle the matter". The
mzoonsisten(“ in tbis cvidence was the statement of the
1ittYe voy in oross-examination o said that he actually
saw $h.20/- in notes. The otnev witnesses all said no
roney was produced; and that they refused the offer ]

any mcney had actuslly been produced., 1 would like y&

consider whether this discrepancy proves thet they were all
lying and $het the whole story it tulse or whether it is
merely a stupid exaggeration on Lhe puit 0L Ll little
boy who thought fit to embroider hic story.

As regards Kairu I have alreauy commented on his
part in the affair. . was not actually shaken on any
point in gross-examination and his story did corroborate
t-e boy end it a¥so corroborated lijeroge-and CRui. ative
4itnesses are not to be relied on very exactly about time
but I think it is pret.y clear from Kairu that he came back
iro-. work snd wes lying in his hut about 2 o'clock resting
e he was called to the shop; that he had this interview
<ith the .ccused and very shortly afterwards went with the
voy to his employer, saited there for a time until his

employer was ready, was given a note and went to Kiambu

arriving at 6.30; according to that time-table the intervi
at the shop cannot have taken very long. I think it is
reasonable to believe that Kairu was truti:ful when he said
that it would take him 2¢ hours or so to.get lo ¥iambu
with a little boy who could not walk as fast as « _rowi=up
person.
lijerogc was the person, as you know, who with Chui
saw the boy iirst. There was an inconsistency in their
evidence about the accused visiting the river twice. In
the lower Court there is nothing to show that they said |
anything about- the sccused having céme down to the nnr
swice. In this Court they spoke of two visits by, the
accused to the river; one gathered ‘that what they meant



in notes.
one" was pmd\\ced' and ht they xexused the oxfex ueiore

any poney ! 1ad mtually bu,n produced. I would like you to
consider vwhether this discrepancy proves. that they were all
lyihg and that the whole story is false or whether it is
uerely & stupid exaggeration on the part of this little

Loy who thought (it to embroider his story.

As re arus Kairu I lave -already oo:n‘tente(i on his™
part in the s.iiair. e wes not sctually Bh&kﬂlpn my *‘ &
Jpoint iu cross-cxaipination and his story. did’ curx-ooonu g
tie boy und 4t ulso corroborated I'je;'oge ud"thu! Igt.w'
witnesses ¢ not to ve -relied on vex'y euﬁy qbbut_ti”
Hut T think it is pret.y cglear fron Kairu that he camea.ck
fron worl «nd wes lying in his hut abaut 2 6*clock reating
when he was called to the shop; that he had this ;n‘terﬂe! |
with the .ccused anu very shortly ;xx‘te;‘v.'ards went with 'the‘
boy 10 lils eiployer, waited there ror a time until his
employer s ready, w.s given yguote anu TNl 10 Fiarbu
arrivin, at ¢.30; accordin_ Lo ithat tine-table thg intervies

. at the shop cannot have tsven ve.y longe I th¥k it is
reusonable td believe that Kairu was truthful when he said
that it would fake him ¢ hours or so to get to Kiambu
with a little boy who could not walk as fast as a grom-;lp'.
persony, “NE

X jeroge was- the be’rsou,' as you know, who with Chui
saw the boy 1irst. There “was an 1nconsistency in - thei#
-ed’dmce abgut the ac‘red visiting the rivor tuce. In
the lower Court tiefe is nothi..b to snow that t.hay said - *

to the Yiver .

anything about the accused having con._ ~do)
- twice. In this Court they spoke of<gy
& accused to the river; qpe gathered th




. \ ) S ’ A
L - * . _71 = l
i e Ay 1 .
E Y.L %
. N .
- ; :

"\.: Ui t.w Ai"st, Adme he; Mm

rm and calle “to tﬁ‘/boy ""ul?n.

£o bacz to 'the ':uttlt:"'

+
51T

e hill and when he saw L’h&ﬁ ‘_Q waS 0] o
. the. lavour canp without weshing t e slothes
L LJgver cnd hastily plunged the clotnes in
!ir and ..ent back irain. T would like you to u..si;gex'
as to whether you think it is & seriousdnconsi'stem:;: -;uout
the two visits to the river.

t is suggested Uy the dercnce that Njeroge uss -he
priie mover in inventin: this story ajaipst the accused.
veen quite rightly said vy Mr. sarke that it is_not
+0u the defence to su gest any reason Why a pérson ‘ﬁke

i'Jero_e choulu 'nvent  story, but I Qo sa.‘y ?.o'yoxL r.bx;.t.'ymr4
ac Assessors and I s Cowrt :re mtltlea to exanine “Lhe
srovatilities ol such . story. .o reason has. been Sug, r.sceﬁ
s to wny liero e, who appeared to me to be & frank sort of

vegson, shoulu invent the story. € was not shaken in his

Staterent Lol e had never sean this bey before . - do
noi think e ccused man has peested that je.u.u
islikeu il N, . U, SO gy we are entdtled sider

thos: rous ilities. Jhere is an inconsistency i . jeroge's

evidence, the Loy . L.c visit of the accusef tt night to
.utembei 's hut 'ud :ro; ¢ el ralled to tic hui. dero e
entioned thi : 31 1L Lae Llo.dr Court anu siate het
wccused saia "It i tier 1 ¢ to give you i -
Iollowa: ire tc as il A t Y‘ 5 o I Lé\~‘
has not one I i1l ive tien woli/=".. i is . % ue said
in the loue:r ourt 1L in thi 1t he .
Acoused ortevc. i .ud - W to Flamiu .. roll. iru
but he nade nc mention o. the .50, - 1 ieniea | mch

this in 1he lower Court. iell there is wa in wm‘C:cx;c_‘,
there and whether it .shows that ! jerege was lydng t 'J'O\Jm
I luvg it to you to m Muteubei corrohorgted | 76"0[10

RO Y
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J{W dy , About «colsed's yasT8at i,

“utenbed did not sayenthing,8pout this, ine
in W oes hﬁﬂ,%

t Kutenbel did v

ourt. e explained

the story in any way.

1ced cant d csid he wanted I jeroge,

g ebody 10 1'0,°€ . en Wigroge cone

ed h 10 ;i itside and they went @uSgide :nd

to bed. I didn't hecr what they said".

) is :z1led ¥inanjui) bore t

hes, and so on« [le seemed to be -

entine witness as Iar nS ong could judge.

peen conented on already. !Te the

gainst the accuseu, but i: , v.y was he not the pu.son
. !

w0 started this plot? . A Lo the dei'ence it ua

c1ope who started .} lowPoul i1l tembel was the nel'son

lio had the grudge why Jid not start the plot? Ile was

L J
11 that day; apparently he was dragged out of his hut with
, . :

if. 1ty and rt in this interview aﬁ the shop.

ived, iccoruing ta hi 1y, en” the people were




doecs ur %o ne tw i'W d Ur L -n-'-"‘
¢rson whio really wan tgd ”‘Pt he aowf 11110 Lroul ::- 7
why should he choose a day when he S teeliu Vu‘y ~l¢ t

do it? A ternatively, it he Had oncé sta'tdd on this,

course of inventing the plot why did he'not An‘y !’5’
Major Pedler or bwana Jack nn‘ﬁ 54’1%

through by going to )
this man doing so and s0"? Instead of
his hut.

"We have caught
which he is said to have gone back 1o
rently resting after

lieda oy wonan to go to i
v stlate; el out the other
t 1 d en 1 -
P
lere v »jau who sgid he arrived and
this o.ler o: the w20, would also remind you 01
very ortant oration provided ‘ui,' the Dociyy. T

-
Doctor, of-course, iy an unolasced witness; he Ros notill

lie or exaggerating anythin,

Lo gain by telllng &

naturally would not-do so. .t siw a tear in this ’
anus which could only have 2N caus an unn ral
offence or by -gomet ing ina e shape of & penis ool
inserted deliberately into thc boy't snus, ghd the Lo

a very recent oceurrence. gt is very ‘'strong corrober:il

He also gave evidence thal the position described
_boy for the commission ol fhis offence was &®poss:
positien if the boy's kmees were flexed, as he assw
they were, but that he saw no marks’of semcﬁ on the
Well, any semen that was in the anus would have been
diseharged when the boy relieved nature so there is - ~

nathing vert much in that has stressed

faet that the Doctor sa% no marks of' semen on the 0% '
body andshe Says th#t that is so i:portant as practic 1
.Y

to negative this charge. all the hoy seid was "In it .=

1 3 P .
drawing his pen%s gefnie o1 the discharge went on my 31 n
. . % e P
" - -




Y-that there muy luve pecn n0/@18
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all. Ha is =~ verv'...g.l, boy and !
small crea and it is just possible that {hé whole unc .t
of the discharge, which after all may not have been ver:
great s he had alre:dy cmitted inside the anus.‘ma./ have

been trlen Ly i clothes. But there is the fact, terc

was no mart ol scmen on the ooy. < body; 'pe did Mke % "'“)‘4
extraordinary st .ted u,n;, a.. % oot Jur.ie ‘ha&,pomtcﬁ O\It t.\
vou, b suring that h¥ mbb@ m{on tn&ﬁnﬂmd nd
oyed rks. Poss1bf’ that 148 2 ﬁiﬁﬂ Of 3
cxa, eration anu ne thought he uon].d accoun.t_x
mind you Shis, chgng Fomeld
rrgboration.”. - There wg‘_di{cr@f\‘q}
g s which acc\ned fras v ﬂng a !
nterview 1t tie shops Hdenga uys tha. u-m Wged.
11 orts in10 trouserss Other -dtnnssea ghy thit he a8
they differ as to the coleu’r of the shorts.

&

Nearin S3101I°LS,

fhay a1l scy, however, that *hev saw & &Bar on the ageus:

knee’
',e T3 s &t & ~t 5
X ccuszd's story is rtl y U
“e
1S invent&a bdec luppea ¢ DOy DE se
clein oul COu d Cli gt LC in’to do 50
rgunel this, would e eopl e nade 3
serious ngt the ( o was a®percow
ticular re tc slike om gene
1c had slgoned the little doy?
adrifted thet it s it i
dritted t it tc an ordinary thing to do, ti..t

the false stary bemusn o:{ this ainol occur mce" 9 ou

know nativés—like Kairu who have oecu vo(-“ ng ric * ucliné

by 2 or 3 in the-afternoon to 1cvok on t,ho ddy ‘ac Lirished.
. 3 ’ Rl P




mw o gne o
nove far from r-louses;
" undertaking for xu.w 1o g0
working since noming on accomt of a -mor thing like
the boy being sl.pped. '
o "he wccused showed that he knew enough S.ahili ¢
carry oh an erdinary. conversatlon and he gave »he "tox'
of the .uarrel with Mutembei. u Icseribed t’situatic
&t the shop thus, that there- aus/unihd noh au.tside the
shop ror an hour end a plt 'me main Msoes just
past the shop, you qu probably seen it yomelve,, nd
notor lorries with produce e¢tc. &0 past r‘qumtl,,
according to the accused he did nﬂhmg tn_potect hiise.
or get help in the course of ﬁ&l an“-:df Aip, 3
ordinary shop-keeper 'ould h’“’mwiﬁuel‘ne& |
for his ow saiety and for the M L
infurizted ~ob. had raged auﬁide for an mmr hd.
and vouldhave sought help. - ‘f S
< - oW 'think those cre _thé fe[;:is BupI- would :¢ i

&op that the f-.ccusejl. must be given the benefit of ..~
reasonable doubt you may have. The facts im his fovop

are, the -Dbsence ol senen ‘on the boy's boRy =ng Ui

inconsictencies in the evidence Mg T vk poli. v Cut
L0 you. You know timat there v Jire: counts, @i

‘ »
vzi.,, wnatural orfence, thc sceoii. veiny ‘ndece::

= Wlt caetthe thimd bein, dnde :vat 1 ctices .

mles = iy e licrnetive, ou cowt €, — G e
10 suy .uether you -ousides .., ,‘ii.;‘ ot Lot gual

i W

these Lhree Ccowi.lsSe ‘ @

-
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T, JAMSS BTANLIY TEMPLUICL, d Trit
g His 17 jes's Supreme Court of Kenye, do soleunly
’k‘g sfneerely dcelaré thot liovin, been required by the e i

i of His !eiecty's Supreme Couri of Kémya to furnish w0 1l
o

w8 dransc: ipb of )’xiwmhg.nd notes ‘relating to lhc cuuning
Up at the trial of the-above u:':'x;, td which Tranpsgaint
: Dgglar;@ion is cmmexc d, I thc said James Sianlcy Tonplet
* Toernﬂjmﬁ tll.ischrv\.reemof..heswi’r
- the said tridd. - . .
_DECLARED ot llairooi *1;3&%‘
——— day of Pebrunry, 1937,)

_Before me: y Ié‘g E \lek
: >




GOVERNMENT HOUSE
NAIRQBI, 54 fy+
Wb b*,
KENYRL o)
i

- ¢
“g February, 1937.

8ir,

In accordance with the

4 instructions contalned in ¥r. Thomas' des- :

A patch ;40. 762 of the 18th July, 1924, I have
-------- the honour to transmit two copies of the
transcript of the shorthand motes taken at
the trial of one, Raymond Letcher who was
charged before the Supreme Gourt of Kenya in
Crihinal Case No.136 of 1936 with the offence
of causing grievous harm to Odopgo son of
Bodo, contrary to Sectian 214 of the Penal
Code. »
. 2, The accused was found
guilty and sentenced to imprisonment with
hard labour for twelve months.

I have the hopnour to be,
= 8ir,
Your most obedient, humble servant,
) l_-‘n‘ ~ 7

ACTING GOVERNOR.

THE RIGHT HONOURABLE
W. ORMSBY GORE, P.C., M.P.,
SECRB'I‘ARY OF S’“A’I'" "FOR THE COLONIES,
OWNING S‘I’REET

LONDON, S,W.1.



4 -Examined
0DANEO 8/0 BODO - c,,m;u

MULYA 8/0 MONGIN . . m_m
EVIDENCE FOR THE DEPENCR:
RAYNOND LETCHER (ACCUSED) . Statement
EDWARD JAMES LETCHER .
Cross
R
PORREST LOUDON- MEGSON . . Examined
MUSA 8/0 OTUNGA . . Cm._m
WEANGA 8/0 MYOGUTO . L. Examined
ADDRESS BY ACCUSED: . : .
SUMONG-UP . ., . é
VERDICT OF JURY o5 '
SENTRICE .. ._Lf" o .
; ¥ EXHIEIT Wi ~ SKETCH PLAN.
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IN HIS MAJESTY'S SUPREME COURT OF KENYA &

»

- SESSTONS HOLDEN AT KITALE i
» - .' ] ‘u‘ul . % X —
5[ A“ KB ! OR )4 \ ‘. ".
aa i HIS nqoﬁn MR, m HORNE -
' ‘ (AND A JURY)  (
| CRIMINAL CASE NO,136 OF 1956 _
\
R_E X
5 g versus o™

o - »

, BAYMOND  LETCHER -

Transcript of Shorthand Notes taken by J.S5. Templeton,
Official Shorthand Writer to H.M.Supreme | Court of Kenya.

THE HONOURABLE THE ATTORNEY GENERAL (MR. W. I{ARRAGIN) - ﬂﬂl
him MR. A. PHILLIPS, CROWN COUNSEL, appeared for th
Prosecutign.

- The Accused was not defemded by Counsel.

PLEA
THE DISTRICT OFFICER: Raymond Letcher, you are arraigned
before this Hongurable Court on the Information of the
Attorney General on bohalr‘of our Lord the King charged
with the offence of causing grievous harm contrary to’
Section 314 of the Pemal Code in that on or about the
7th day of September, 1936, in the Rift Valley Province
you unlawfully aid grievous ham to Odongo son of Bodo.
HIS HONOUR MR. JUSTICE HORNB: Before you plead ag you are
not defended by Counsel I think I ougk}t to explain‘the
charge. You are’charged with oauﬁna grievous
barm without any specific mt and n 1% an {
for which you may be liable to 1mpr1lanut,
period is seven years. It is for you to say

wish to plead. ‘{ ;
THE DISTRICT OFFICER: Do you plead g!!lly or uot gudlty?
ACCUSED: I plead Not Guiltys 7/ “;“? 'm

'

» . wﬁ‘v ’.,
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(The Jury were drawn:
- AN, Barberton.
AW, Down.
W.J. Carter.
W.B. Tisdall.
R. Cardale Luck)
Accused was warmed to challenge but made no objection|
The Jury were sworn and AJ)pointod W.B. TISDALL to be

their foreman.

-
>

— re

>

B 4

THE' DISTRICT OFFICER: Gentlermen of the Jury, the Pri¥oner
Raymond Letcher stands charged an this Information with
causing grievous harm in that he did on or about the
7th day of September 1936, in the Rift Valley Province,
unlawfully cause grievous harm to Odongo son of Bodo.

To this Information he has pleaded Not Guilty and it is
your charge to say, having heard the evidence, whether
he be Guilty or Not uuilty.-

THE ATTORNEY GENERAL: May it please Your Lordship. I appear
for the Crown. Mr. Phillips is with me.

THE HONOURABLE THE ATTORNEY G:NERAL OPENED THE
CASE ON BEHALF OF THE PROSECUTION.




THE HONOURABLE THE ATTORNEY G=NERAL ADDRESSES
ON BEHALF OF THB CROWN:

) n

May 1t pleage Youn. jstdyhip, Gentlemen of the Jury, s you
have heard the prisoner is charged under what is known in
our Code as Section 214 which reads as follows:-

'A.:g ‘g:;min’x who unhvmlg does grievous harm to

1ty of a lcnl. and {8 liable to
imprisonment for seven years:"

A very sigple, ltmi&ironurd charge. and there will be
no intricacies of the law to worry you and the facts which
will be disclosed ii the witnesses for the Crown Zive the
same evidence before you a. they did in the lower Court
are also simpliciiy iiself. The r_act.s are as follows:- -
At the beginning of September the accused who is s Planter
living about 17 miles away from here, & maize Planter, was
returning to his estate some time during the morning.

As he turned im from the main road to the road which ledds
to his estate, a road which in fact does not run actually
through his estate but runs through the adjoining land-
owner's estate I should say about 20 or 50 feet away from
his boundary the whole way down, and when he had proceeded
along this road an extremely short distance, some 20 or 30
yards, he appears to have seemn two natives. They were
separated by a distanos of about 30 to 40 yards. These two
natives happened to be brothers and the native who was
injured in this particular case also,unfortunately for the
Accused, happened to be the second headman on the accused's
neighbour's estate and also this native had obtained leave
from his master because his eyes were troubling him and he
vanted to go to see a Doctor, and was going along the road
vhich he and everybody else used in order to get to the
main road from h's master's estate. Now it appears that
when the accused turned into this side road wvhich, as you |,

T



all know, is & road of access though it is not a

8 foad, he appears to have becgpe: suspicious of these:
tive He stopped the two nxﬁvcs and asked them

ens and T may tell you thatghe first native ‘1‘
g & basket in which he had a blanket, Behind *
brother whe was carrying nothing and he says

he was u the road of access when the accused accosted hn
There will be a canflict of evidence as to whéther he m
in the grass .at the ude ‘t the. road or on the road nny
I vill explain the 148 oS the Land. 1f yoo Jeforioesiliy
into thrntuec u)onr wght band sene 20cfeet {rom the
road you will f}nd — or if you had been there on that
m"you‘-oum have found — the mealies belonging to the
acoused. You will hgar from the Crown evidence that in
fact those mealies wer® quite unripe and were in no state
even ilof a native to pick. (n the left hand side is just
ordinary thorm bush and grass; No cultivation whatever,

so that from the point cof view of the Crown's oase'ig is
i'material to me whether the injured man wes on the road
or whether he was on the grass. ‘herever he was, the
accused shouted to him. The injured man did not come up

to him as he expected but: started to move away whereupon
the accused started uf fua car and went after him and to
cut & long story short he pursued him,because the native
started to run, for a distance nppm;imlting 300 yards
over this thormm bush land.

'he rirst point I wish to make with regard to that is this,
1t is a matter of fact, I will come to the law later. If
you pursue a person over country such as that for a
distance of approximately 500 yards you cannot express

surprise if at some point he should fall. The Crown case

is that it is quite possible that while he was being '
pursued b did trip and fall and at this stage the accused
was ming him closely and was either driving immediately
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" hin off, 11y the Crown case of what happened is-

Hat 1t s uglawful for the accused to have chased the

o . -

¢
v ¢

x Sy

behind him or when he sa the nativeiéubling he tried 3¢

_ phat the natife led round and made an attempt to get:.
to the moad. Suug that he would havO“been in a far
worse position if ho had got to the rogd he attempted to
double back. The accused made a short turm to the right
and to put the matter very shortly he crashed into this
native and broke his back and the native is lying a
cripple to-day, After the event tRe accused did the -
proper thing, The mtive was dm&ed a short distance .
and the accused got him out and eventuaily put him in his
car and had him washed and took him to the fospital. This
has nothing to do with the case blit I only mention it to
show that the accused did do the propes thing snd tqokwehe
native to the Hospital.
Those are the short facts and I think there will be very
little in dispute as to the main details of those facts,
but I would 14ke to point Gut to you, Gentlemen of the
Jury, that it is an unlawful thing to hunt a native in the
same¢ manner as you might hunt nigig when pig-sticking.
It may be a erude way of putting/but from the Crown's
point of view that is exactly what did happen. The accused
qanod the native and because he did not get the reply he
desired or for some other reason best known to him the
acoused, in a car which was not the newest type of car
nor with' the best brakes, pursued him over this rough land)
Let me.menjion again that from the Crown's point of view
it is perfectly immaterial whether the native stumbled or
authqymmmmtxnummt I say

native in the way he did, It is unlawful to put anybody
in terror either of their lives or of griewous hurt or
anything else. I mention as an example a case which was
tried at the Cambridge Assises of which Your Lordship will
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Baow vhers @ man vith the integtion of frightening another
detfberately atned a shotpun o having mot the
slightest intention of firing that shotjun but merely to
give hin a fright. The frightened man ceught hold of the
gun and in the struggle the gun went off and there is no
suggestion that the accused deliberately pulled the trigge
The Court tried the case and the accused was canvicted,
rightly convicted, of unlawful wounding.

Now in this present case there-is nouestion o.f intent
for you to comsider st all. The Crown has Tot-sought to
prove that there was any intemt, What we say is that the
accused unlawfully did grievous bodily harm to this native
by the nuo"of Odongo. Y'ou will hear from the Doctor that
the native has hls back broken — that is the mQst serio
part of 1t — that he had two teeth kmocked out, though I
am not:suggesting that it was the motor car of the aoéiued_
which did this, and he hed various other injuries.

My first point will be that grievous harm was'done, end
the next point is that it was done unlawfully; and I sugg
to you that it will be for yot to say — and you will take
the lav from His Lordship when he sums up to you — that
it is an unlawful thing for anybody to chase another and
to run him down whether he deliberately intends to run him
down or only to chase him and to put him in dread. The
whole of that vicinity is perfectly flat ground and he
dr¢ve in suchan.ythntalthmghheknqvho was chasing a
man who was doubling hither and fhitber he was guite unabl
to prevent his car from running over that man. .

I want to make this point clear to you, that so far as the
Cromn's case is omncerued it makes no difference whatever
to the case for the Crown whether the man was actually ‘
running wvhen he was hit or whether he fell down before he
was hit. It makes no difference whatever. The accused
hit the man and unfortunately for him he will have to s




his trial. L

“ mlﬁx.oxy..“&eamrorthom
IHE CASE FOR THE PROSECUTION g
GORDHANBHAL VAILABHAI PATEL sworn:
SXAMINED BY THE ATTORNEY GENKRAL:
i

Q. 1. Your full name is Gordhanbhai Vallabhai Patel? —
A. Yes Your Homowd. * - "t
Q. 3. Are you un'.uunnt sm u»cbuo- ct the nm-
Native Civil Hobpt ta1 9" A QM\ NP
% 5. Do you rememder e 7th September last? — i, ¥es. .’
Q. 4...Who was brought in that you can remember on that OIM

A. Odongo sam of Bodo. 4 ¢
| Q. 6. At vhat ;time d1d-he arrive? —-'A. At ébbn?.l:k],t*pu_t 9
i one. O N .
| Q. 8. How did he got to the Mpepital? — . Kr. Letcher
brought him,

Q. 7. VWhat was his condition an arrival? — A. “He was not
quite comscious. He had injuries on his back and
he was bleeding from the mouth.

Q. 8. And that was all you sav at first? —— A, Yes.

Q. 9. Did you then examine him? -- A. Yes sir.

Q.10. And then what did you find had happened to ‘him? —-~
A, He had a fracture and dislocation of the spine
and two upper teeth gome.

Q.11. Recently knocked out, you mean? —- A. Yes sir.

Q.12. Did you notice anything about his eyes? —— A. Yes, he
had swelling of one eye.

Q.18. Now just let us clear that up at once. Do you think
that the swwlling of the eye had anything to do
with an accident that day? -- A. Yes, the eye was
in comnection with the accident.

Q.14. Now with regard to this injury to the back, could you’
give the Court any idea of how it might have beem

oauud?Q-A. It have been caused by a heavy
| | oumedifed. T4 owld o e Y & beavy
‘ ¥ oty !
N et Sl Al ) o Tant il '
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knock on the back m some thing blunt.

»-‘4-15-."_119').41(1 Odongo progress in Hospital? Did he get quit

nm == A+ He is still paralysed. z{'n lower
linbs are paralysed.

Q.16. 18 there eny indication that he will get better? —
A. T don't think his paralysis will get better.
In other words as far as you can tell he is paralysed

in his lower limbs for 1ife? -- A, Yes.

<-18.  ACCUSED: 'm-l'mmgv..u'rlm in Hespital you say he
vas semi-conscious? - ~- A, Yes.

Q.19. How long did it take him to regain consciousness? ~-
A. He cane to conscigusness at uiont 5 o'clogk;
Mtlnhaurmdahalfanorconingmmo ;
Hospital, .

80, b I came to the Hospital were you there? —- A. Nc
you oame %0 ny house to fetch me.

Q21. What time was that? — A, About half past one.

Q.17.

KO_A-EXADUTION
CING 8gn of B0W) atfiraed: (alwo In :

s Oluthi SWOrIT
SLAGONED BY TG FrORNEY GNERLL: nterpre

Q.22 Outhmsmmtmmem myou-ﬂlnl
A. 1 was working for Mr. Booth.

Q.25. VWere you working on that day? — A, That day I did
not work. I asked permission from my master.

Q.24. What were you going to do that day? —- A. My eyes
were bad so on that account I spent the whole day
at the house.

4.25. Did you leave the house at all? — A, I did mot spes
the whale day at the house. I went part of the w
with my Srother who came to see me on Junday.

.26, Do you say your brother was with you? -- A. Yes.

Q.27. What is his name? —- A. Awinda. \

Q.28. Did you go anywhere with your brother? -- A. As he
was going away I went with him a part of the way

. . N R S P R SO SR VS P
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Q.29.
¢+ 80,

Q.51.

Q.52.

Qe 88,
Q. 54

w86,

$e 87,

‘ %-“o
i Q.59.

Q.40.

Q.41.

Q.42.
Q.43.

Q. 44.

-9 -

_with th intention of petuming home when we n*\

the main road. . .

You went with hi with the intention of returning vhe
you reached the main road? -- A. Yes, the P.W.D.
road.

What course did you take in order to reach the main
road? - A, . There is a ‘small road which leads fro
our farm to the main road. W¥e took that rosd.

Did you get as far as the main roag? -- A. ¥e did no
reach the main rad but we were near ft. . -
inat hifpensd when you were near it? — A, When we '
had nearly reached the main road I remaine® a litt

behind and my brother was in front.

What happened then? -- A. My brether met me.ﬂlnfn.

Which Bwana? -—- A. Bwana Letcher who is here in Cour

¥hen your brother met Bwana Letcher first tell us ribv
Bwans Letcher was proceeding. Was he walking or
riding or what? -- A, Bwana Letcher wss in a Wmote
car.

When your brother met Bwana Letcher how far were you
away”’ Point out to us. -- A. From where I am
now to where I crossed the main road.(Between 80
and 40 yards).

hen your brother met the accused whereabouts were yo
A, I was on the road.

And was your brother also on the road? -- 4. Yes.

Do you know if any conversation took place be tween
your brother and the accused? —- A. Yes.

Could you hear what was said? -- A. Yes, I could hea

Was your brother carrying anything? -- A. He had a

" Kikapu (basket) inside which he had = blanket.

nd were you carrying anything? -- A. No.

Did your brother have a stick do you know? -- A. Yes
he bad s small stick. '

Did you have anything? —- A. I also had a small stie
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Qedb.

.46,

(.47,

§.48.

Q.50.

Q.51.

Q. 58.

Q.54.

Q.56.

.56,

- 10 -

Now you tell me you could hesr whig$ the accused said

to your brother., What did he say? —» A. I heard
the Bwana asking "Where have you come trom™.

at did your brother reply? -- A. My brother
replied "I hive come from L., Booth's place".

What else did you.hear? -- 4. 1 heard him asking
"Where is your kipande?"

What did your brother say? —— A. My brother said "I
had a kipande but I forgot ite yesterday at the
place where I‘.;us working"e =

Yes, what-nexs? — A 1 heigd.the Bwana telling my
brot.l:or "If you go 'alkin’g about like this without
your kipande I will beat you": .

What happened then? -- A, My Brother passed.én and
continued to walk ahead. Them the’ Bwha came
towerds me in his motor car. He drove his motor
car and came towards me.

What happened next? -- 4. When the Bwanm-came wp to
me I moved away on the grass to give him room.
Then I saw he was still following me on the grass.

You say he was following you on the grass. Up to
this point had he spoken to you? -- A. No, he did
not speak to me.

When you saw him following you on the grass what did
you do? -- A, I started to run.

Tell us in which direction. -- A. I ran on the grass
towards our shambe.

And what did the acoused do? — A. lie proceeded to
chase me in the motor ear until he caught me in
the front and made me take another direction.

And when you took another direction which directiam
did you take the second time. You say you were
going towards your shamba the first time and now
you say you tumed in another direction. —— A. He
‘out‘me off and made me come back.




Q.57.

Q.58.
L. 59,

Q. 680.

.81,

Q. 62,

.85,

Q. 86.

§-67.

4.68.

q.69.
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Where did you come b‘nk‘ to? —~ A. I turned back
running towards the road where I came from
Then what did the accused do? -- A, T got tired them.

Had you run some distance then? —- A, Yes I had run
for a long distance.

And then what happened? -- A. When I was tired he
came with the motor car and hit me.

What was your position at the time you were hit? —
A. After I was hit with the motor car the motor
car went over.me and then I was wi thout u;y strength

At the time you were hit ﬁre you nmning lying dowm,

walking, or what were you doing? -- A. I was very

tired and I had stopped running and was walking
slowly.

You were walking at the time ¥ou were hit? — A. Yes,
slowly.

Immediately before you were hit wors you geing along
in your normal way or did you stumble? -~ A, I did
not stumble. R '

#hat part of your body did the motor car hit? -- A, My
back (#itness points to a spot about the waistline)

Do you mean that the motor car came up behind? --

A. Yes, '

At that time the motor car was not trying to head you
off? — A. No.

Was the motor car going slowly when it hit you? --

A. It was going fast.

Af'ter you were knocked down did the accused ‘get you
out, put you in the motor car and take you to the
Hospital? -- A. After I was hit the motor car
dregged me as far as from here to the wall (Witness
indicates a distanoce of 8 or 7 yards). The Bwana
took me from under the car and put me down and he
drove the motor car away and left me there,

b




<. 70.

Ne71.
q.72.

Q.78.

Q.T4.

Q.76.

«.76.

Q.77.
Q.78.

Qe79.
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And what happened then? -- A. Then he came back and
asked "Are you still here" an;l I satd .'Ho' could Y
walk after you have killed me?". He asked me

_"Whose boy are you" and I told him I was Mr.Booth's
\t;oy. Then I told him he was a rriem;l of Mr. Booth
and he had seen me passing there every day and I
asked him why did he hurt me. At this time = lot
of blood was coming from my mouth . I hed lost 4
teeth. I also lost S 12/-which was in wy trousers.

And could you walk? ™ A. Ne, I could no walk,

Now to g:‘but a little, why did you run? -- A. I saw
the motor car was coming towards me and it was
going to run me over so I ran away.

Can you give the Court any idea as to why the motor
car was running after you? —— A. I don't k;xo'. It
waf the Bwana's affair.

Did the Bwana say anything to you before he started
chasing you in the motqor car or whilst he was
chasing you? -- A. No.

Had you got your kipande with you at the time? — A, Nd
I had left it in my house. If the Bwana wished to
speax to me when I was tired he could have jot out
of his car and spoken to me but he only wan.ed to
kill me.

I want to know whether the accused said anything to yoy
before he started to make you tired. -- A, No he
did not say anything to me before he started to

chase me.

Do you know ¥r. Letcher's maize? —— A. Yes.

Had you been into his maize that day? -- A. lo, our
Bwana on our shamba had planted a lot of maize fer
us and it was quite unnecessary for us to take
anybody's maize.

Did you go into the maize either to take it or for
anything else? — A, No I did not go into the maize

‘
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Q.81.

«.88.

<. B4.

<87,
<. 88.

Q.91.
Q..
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And can you give the Court any idea at all why the
accused wanted to chase you? -- A. I do not know.
This is oply the affair of the Bwana because I‘left
the road to make room for him to pass.
CROSS-BXAMINED BY ACCUSED:

ACCUSED: Did you ask permission to harbour s friend
of yours from Mr. Booth on Sunday night? -- A. No
I did not go to the master. t the time he came
it was raining heavily and I did not go to sse the
Bwana tg get pcmis?ion. o =2

#ere you not too stck to walk up to the main road
from Mr. Booth's labour lines? — . I was not
very 111. It was only about the eyes.

iere you carrying anything at the time you saw my car
coming along the road? -- A. I was carrying
nothing.

‘hy did you both leave your kipandes at home? — A. I
did not intend going far away. I was only going a
short distance and coming back again.

Did you hear me talking to your brother Awinda? --

A. Yes.

Did 1 do anything to hin? Did I frighten him or do
him any harm? -- A, You diu not get down from your
car but you spoke to him and quarrelled with him
and told him not to go about without his kipande.

Did I stop my car after I left your brother? -- A. No

Did I actually chase you in the car? — A. Yes, you
chased me.

Did you run straight or did you dodge or what did you
d0? —— A. I went on straight. 1 did not dodge.

Did T cut you off at all? — A. ¥hen you had nearly
caught me you cut me off in the front.

Was my car facing you then? -- A. Yes.

How did I strike you in the back then if my car was
facing you? -- A. Wwhem you cut me off in front I
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turned round and I wvas running again in front of
‘ your motor car.
Q.95. Did you iétmlly try to run across the front of my
’ car whilst I was in motion? -- A. You turned
round and I was running in front of your motor car.

Q.94. You didn't try to pass me at any time? -- A. No.

Q.96. If you were so tired after I chased you why did you
not stand? —— A. I got tired but I did not stop.

* T was walking very slowly. 1T was poverless, Evemn
K you had got offy of your notor ear you could
vycaught hold of me. “n

Q.96. were the:e any trees there that you could hide behind
A. Thcn were trees down below.

3.97. -sdere there no trees that you could hide behind rmlnt
you were rumning? -—— A. lo.

Q.98. Not éven ome? -- A. There were trees in front of me
but I was defeated. [he mator ca. caught me befn
T reached those trees.

W.99. Do you smoke bhang at all? -- A. No. «hen you were
carrying me away did you find any bhang or anythi
like it in my possession?

NO ; ATION.
WILLIAM HARVEY GOWANS sworn:
BXAMINED BY THE ATTORNEY GENERAL:

«.100. Is your name William Harvey Gowans? -- A. Yes.

Q.101. And are you a Medical Practitioner pructising in
Kitale? —- A. Yes.

«.102. Do you remember seeing the last witness (dongo? --
A. Yes.

. Q.108. Dbout what %ime @id you see hin? -- A. Some time in

the afternoom, on 7th September.

Q.104. What was he suffering from shortly? == A. Fractured
dislocation of the spine and many abrasions.

Q.106. Were the injuries that you saw consistent with his
having been knocked down by a motor car? -- A. Yes.
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Q+108. And if he hed been knocked dov;i by a motor _what
p'lnothuw'ouldnhnvebom e in
contact with that car¥'- Ay’ His back. .

HIS HONODUR MR.JUSTICE HORNE: What mm Mp %0 his back
that you could notice? -- A. A fracture and
dislocation.

HIS HONOUR: Whereabowts? —- A. In the small of the back.,

HIS HONOUR: What particular place do jou call that in
medical language? -- A. The donal lunbar region.

HIS HONOUR: Could ¥ man get an injury lime that by being
rm over in = i frerent ‘way; by befng struck
sideuys, ror example? -- A. I do not think so.

IS HONOUR:. Do ypu definitely attribute the injury to being
struck by a car while standin, up? -- A, Yes,
NO CROSS-! ATION BY ACCUSED:

AWINDA san of BODO affirmed.
EXAONED BY MR. PHILLIPS: (interpreted)

«.107. Do you know the injured man Odango who hiis just
given evidence? -- A, Yes.

G.108. Is he related to you? -- A. Yes he is my elder bro-
ther.

Q.109. Do you kmow how he received his injuries? -- A. Yes.

(.110. How? — A, 1 remember he was injured by & motor car.
The motor car hit him on the back and his teeth
were knocked out.

Q.111, Were you present when that happened? -- . Yes.
Q.112. About how many months ago was that? — A. bout b
months ago.

4113, that were you doing on that day? -- A. My brother
was taking me a part of the way.

Q.114, Vhere from? -- A, We were coming from Mr. Booth's
shamba.

(.115. Was that where Odango worked? -- A, Yes.

§.116. Where did you work at that time? -- A. On Mr.
D'Olier's famm.
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Q.117.

*g.118,

Q.119. .

Q.120,

Q.m

Qe188,

Q. 184.
Q.1865.

Q.136,

Q.127.
Qomo

Q.189,
Q.180.

Q.181.

Q.188.

Q.158.

Q.154.
Qe 186.

<. 136,
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Yhat werw yuw.deing thefe at that t’m-—A. I weat
$0 see my brother Odango. N

,Mdmgoent.-thy?-A. I wemt there on

Sunday. _

And when was Odomgo imjured? -- A. On Monday.

Did you spend the night, o th Odongo? — A. Yes.

udmmhtummuluyouonym

wy? =Ko Yes.

hﬁmmr— . I was going to the place
vhere I worked. ~

Were you carrying anything? -- A. I had a kikapu,

Was there anything in 1t? — A, There was a blanket
in the kikapu.

Were you carrying anything else? -- A, Only a
blanket.

Was Odongo carrying anythingt —- A. No.

Had he anything in his hand at all? — A. He had a
small piece of cloth.

Nothing else? — A. No.

Did you and your brother walk together or were you
separated? — .. He was behind me a little bit.

And what road did you take? — A. The road which
goes from Mr. Booth's farm to the main road.

Did you meet anyome when you were going alony that
road? — A. No.

Did you go all the way home without seeing anyone? —
A. Ve met this Bwana here (Accused).

#fas he en foot? — A. lie had a motor car.

Wers there any other people with him? -- A. His chfld
was with him.

fhere were you with reference to the main road vhem
you fire$ say his car? Had you reached the main
road or not? — A. "¥e had not reached the mainm
road. -




Q.157.

AW .y

Q.188.

Q.189.
Q. 140.
Q.141.

Q.142,

Q.148.

Qe 144,

. 145,

Q.146.

Q. 147,

Q. 148.

- A7 -

cunyoumdiuuhaﬂruumnntxﬁwm

wmmuvmm-m From here to

the other side of the Hospital.(100 to 150 yards).
And you said Odemgo was behind you. How far was he

behdnd? ~¢ A.  As far as from here to the hedge
ouw the Hospital Compound. (About 50 yards).

iﬁh" vhere Odongo was walking at that time?

Was he on the road? -- A} He was on the road.
And you say that you saw the accused coming in his
oar? -- A, Yes.
Did he como.up to where you were? -- A. He came
near me and he stopped me.

Did he say anything? -- A. He asked me where ] had
come from. I t0ld him I had come from Mr. Booth's
place. e asked me where I was going and I told
hin T was going to Mr. D'Olier's place. Iiie asked

me for my kipende and I told him I forgot my
kipande a{ our shambe.

Did he -q'umnu else? — A. He asked me "Are
people allowed to walk about without their
kipandes! Then I went away.

In which direction did you go away? -—- A. In the
direction of our shamba.

¥r. D'Olier's shamba? — A. Yes.

Did you see vhat Odomgo was doing while you were
having this oomversation with Mr. Letcher? —
A. I oould see he was following me.

You said the acoused had his child with him. Was

there anyone else in the car? — A. Nobody else.

Do:you know anything more of what happened after

you proceeded on your way? —— A. I saw when Mr,
Letcher met Odongo. Odongo went on the grass to
make room for the Bwana. He went towards Odongo

in the motor car and Odongo ren into the grass.

.71
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Hooh;ndﬂnpumemuumlomm
Mhﬂu\uhtol-gohtbﬁ'ﬂtuﬂodw‘
trying to come towards me on the road vhere I was
when he was hit.

Q.148. ‘iutmuwummuunm

Q.150.
L. 1561,

Q.1582.

. 168,

Q. 154,

Q. 166.

Q. 186,
Q187

Lordship and the Jury exactly vhat you sav with
your vwn eyes. If you heard anything about what
happened from your brother try and forget abguts
it for the n\: What you awe required to sayy,
in Ggurt is just what you saw viﬁf'your own eyes

, and nothing else. You say you started t.o walk om
after_this conversation with Mr, Letcher was
finished? -- A. Yes

You were then facing away fyem the car-were you not?
A. Tes. » '

Did you turn round again and look behind you? ——

A. When he met Odongo I looked round.

Why did youw look round? -Did anything attirect your
attention? —— A. I looked round to see wheiher
the Bwana would speak to Odomgo as he spoke to me.

And what did you see whem you first turned round? —
A. I saw Odongo move om $0 the gress to make woom
for the Bwana and then the Bwana followed him in
the c;ar.

¥When you looksd round was the motor car on the rosd
or on the grags? — A. At that time I saw Odomgo
on the gress and the Bwana followed him on to the
grass,

How far away were you when you turmed round? —

A. About as far as from here to that flower.
(Vitness indicatesa.a flower in the Court grounds
about 20 yards anj).

Had yowseached the main rosd or not? -- A. Not yeb.

Can you indicate ahout how far you were away from
the junction of the main road? -- A. From here to
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Q. 150,

‘01”0

Q.161.

(.162,

Q. 168,

e l“.

G166,

. 168.

Q. 167.

Q. 168.

Q.169.

Q. 170,
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A

the hedge outside the Hospital Compound (50 yards)
¥hen you furned round 4nd’ saw Odongo'and . “Letcher’

motar car iy’ the grads what did you do? —- A. I

stood still at the place I was. Som T

Did you watch what rappened? —- A. Yes.

Will you tell His Lordship and the Jury exactly what
you sav? == As I sav him chasing Odongo with the
motor ear untjd he got up to him. He knocked him
dowm. He went o%gr hin and- then”I u'“hn removing
hin fwem under it. ’

Can you say about how far the car had fravelled after
lsaving-the road until the accident ocgurred? —
A, About as far as from here to the Hoespital(100
to 150 yards). \ . .

Did Odango run in a straight lige all the way wntil.
he was struck? -- A. He 'was not pcoing straight.”
He was turning about.

In which direction did he Tun first of all? — A, In
the direction of the forest,

Yas that directly away from the road? — A. Straight
fram the road to the forest.

When he first turned did he turn to his right or his
left? — A. He turmed to his left side.

Was he them going towards the main road or away from
the main road? -- A, He was running towards the
road and towards the plage where he left me.

Did the moter car. fellow him? — A. Yes.

Then did he turn again? -- A. No, he did not twn
again,

You say you saw Odongo knocked down. Whersabouts
was the place where he was knocked down? — A. In
the grass.

Was it near the main road? -- A. No it was not near
the main road.
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i fzf(‘.‘n. Abcut the l‘.l. distance as from here to the

. i Honpital (100 to 150 yards).
Q.172. Did you keep the car in sight all the time from the

> o

time 1t left the roud to go into the grass until
the accident happened or did you lose sight of 1t?
A. I saw the whole thing. I had the car in sight
from the time 1t left the road until the pan ut
undtmth.

Q.178. And d1d you see Odongo all that time? sey '.,-1;:.-'
sav Odongo all the time from the ﬁn ll left -.
road until he fell down. » o

<+174. What was Odongo doing all that tine? fas he walking.
Or running or what? — A. He was runninmg.

#1765, #as he rwnning fast? -- A. Yes yery fast.

N.176. And was the car far away from him. ‘bout what
distance was it from him? -- A, About from here
to those trees ahead of the car. (Witness indicates
trees a short distance away).

%+ 177.  Did you actually see Odongo knock®d down h’ the car?
A. Yes.

§.178. Was Odongo then still running or what was he doing?
A. lie was running.

(.178. After he had been knocked down what did you 407 --
A. T still stood on the road. 1 was afraid. I
did not go there.

«»180. Did you see Mr. Letcher pick up Odongo and put him in

the car and take him away? -- .. Yes.
CROSS-EXAMINED BY ACCUSED:
«+181. ACCUSED: Did T speak to you again after you turned

and left my ecar? — A. No.
Q.182. Did I stop my car again after I left you or not? —

" e
. No: L4




Q.186.

Q.186.

«. 187,

<. 188.

Q.189.

«. 180,

s

Did you see me swerve my car towards Odongo whilst
he was runaing? — A. Yes,

How could 1 swerve my car towards him if I was
chasing him? -- A, When Odongo gave way to make
room for you on the road at that time you wemnt
after him,

You say you saw me¢ swerve my car. How could 1
swerve if I was chasing him? -- A. Vhen you cut
Odengo off in front and made him come back towards
the road I saw you swerve.

Did you actually see me cut him off? —— A. At that
timé he was near the forest. Then you made him
come towards the road again.

Did you speak to Odongo after I left you? -- A. No.

Did you se?o pick up Ndongo after he had been run
over? -- A. Yes,

Where was he lying? -- A, lie was under the motor
and you took him out from under the motor car.

How did I take him out? -- A, You pulled him out
with your hands. You looked at him and then you
got into the motor car and went away.

HIS HONOUR MR.JUSTICEK HORNE: The mestion is how was he

taken out? Describe the taking out. -- A. I saw
him pulling him out from under the car and he put

him on the side.

HIS HONOUR: How far away were you (rom him? — A. | was om

the road at the place where he left me. bout
as far as from here to the hedge. (50 yards).

i{IS HONOUR: Was there anything in the way to stop you seeing

A. There was grass between but this could not

prevent me from seeing.

HIS5 HONOUR: All you can say is that you saw him pulled out.

Q.181.

Is that all? -- A, Yes.
ACCUSED: How did Odongo fsall after he had been hit
by the car. Did he fall sideways or forwards? --

. 1 canpot say how he fell down.
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Did yu see the car ltnko hin? (—— Ao Yes. o - . i
Surely ym can tell whether hé fell on his bead or his
feet if you saw the car strike him? — 4. I saw
/hid being hit by the car but | cannot say how he

fell down whether forwards or sideways or backwrds.

HIS HONOUR: Can you not say which side upwards he was lying?

. 194,

(.196.

Q.196.

Q.197.

. 198,

$.199,

<+800,

Q.201.

A. I saw him being pulled out but I cannot say
how he was lying.

ACCUSED: Did I pull him out from the front of the
car or the back? -<"a. From the side of the car
at the middle. Not from the front or the back.

Which side, the right side or the left side? —-
A. From the side farthest away from where I was.

thy do you think I followed your breiher into the
gress in my car® -- A. I do not know. It is your
own affair

Did you have permission to be away from ¥r. D'Olier's
farm? — .. No I did not ask permission. I left
there on Sunday.

Why did you not return on sunday” -— A. The reason
why [ did not return was that I found mp brother
had sickness in his eyes.

Could you not have left ¥r. Booth's farm at 7 o'clock
on Monday morning? -- A. It was not necessary for
me to go because I knew I was too late to have my
ticket marced.

.re all the boys not out working about the time you
left Mr. Booth's shamba? -- A. Yes the other boys
were doing their work.

You chose a time for leaving when you knew all the
boys would be out at work? —- A, I waited for my
brother to have some medicine put on his eyes at
the Bwana's place and when he came back we sat
down and conversed for some time before I startcd:,
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@ 208.

.205.
Q.206.
Q. 207.
Q.%08.
Q.%09,
«.210.

(o811,

\-212-
Q.2195.
Qs 214,
q. 216.
Q.216,
G817,
Q.218.

Q.816.
Q.220.
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Did you not tell your &cﬂwr to run quickly? --A.

Whefi you first sav me which side of thc #oad were you
walking on? —- A. On the left, fide of the road.

Is that the side nearest the ruev'-- A. The maise
was on my right | w:lo.

Were yow going fxulr. .foncr s to Mr. Booth's or
from Mr. Booth's to Mr.'D'Oliesis? — A. 1 was
going from Mr. Booth s to ¥r. D'Olier's.

And you say th} nzuum your right? —— A. Yes.

Did you ha¥® anything in f.honnpuyounre carrying

* Yes.' 1 had a blanket.

Nothing else? -- A. No, Hothing else.
RE-EXAMINED BY PHE ATTORNEY G:iNERAL

You are working on a ticket? -- A. Yes.

Does that mean that you have to work 30 days out of
42 days or do you have to work every day? -- A. I
work every day. They mark my ticket every day.

Domhnwtowﬂonnduox-doyouknvetovm
80 days out of 42? —- A. I have to work 30 days
on the ticket.

Before you get paid? -- A, ihen I oomplete 50 days
on the ticket then I get paid.

When the accused met you you say you had & kikapu?

. Yes,

Did the accused search the kikapu? —— A. No.

RERCY BOOTH Sworn:

EXAMINED BY THE ATTORNEY GENERAL:

Your name is Percy Beoth? — A. Yes.

You are a farmer near the Endebess Road? — A. Yes.

Do you know this boy Odango who got injured? --

A. Yes,

Is he a labourer of yours? -- A. Yes.

What exactly is he on the farm? -- A. Sub-Headman.

Do you renember the day that he got injured? --

A. Yes.
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$.285.
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¢.227.

4.228.

.229,
Q.280.

(.281.
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Was he working that dayt—/A. @,

Had he got leave of absence? — A, He had leave to
be absent from work. y

How leng has he been ¥ith you? — A. To my knowledge
2 years but my brother knows more about it.

Dommmthewmedculngtomthnttky?-
As  Yes,

WThat caused him to come? — 4, I saw he had a boy in

the back of the oAr and he met me and said he was
afraid.he had run over one of our bays.h

Did you see who the boy was? —- 4. Yes.

You saw it was Odongo? —- -A Yes he asked me to go
up and see.

And did you see that the boy Odongo was in fact
injured? -- A, Ves.

Did you ask accused what had happensd? -- A, Yes.

And what did he may? — A. e said that coming
down the track from the main road he had seen two
boys on the road.. fe asked them to stop and one
boy ran away. He went after him in the car
calling on the boy to stop. ..e said the next
thing he knew the boy had fallen and he had run
over him,

Now this road that he was on, what sort of road is
it? I think you said it was a trach? -- 1. It
has always been a track for years leading from our
place to the main road but just sbout that time
we had applied to have it made a road of agcess
and actually we just heard it had been made a road
of access a few days before this happened.

V.238. And vhose land is this road of access on? — .. It

Q.238,

o B -y N Yogkad o r,

starts on Mr. Letcher's land and finishes on ours.

How long have you known that road to be used though

it has only just become a road of access? — A, It
has u used for 10 years.
~ o

b}



Q.254.

Q.286.
q.23%8.

§.287.

Q.288,

Q.289,

. 240.

G241,
u.948.
. 248,

Can you explain t.o ho Court. the ne of the land as
you aré going fron your place to the main road.
#hat sort of land 1s 1t? — A. On the right hand
sideris grass and bush and on the left hand side
is maize belonging to the accused.

Is it flat lamd? —- A. Yes.

At that time of the year what height was the grass?-
A. About § feet. _

Just to refer back to This road for the mement - has
the road always been exactly on that alignment op
has it been changed comparitively recently? —

A. Yos it has been changed comparitively recent]

Fron where has it been changed? -- &. Only a matter
of a few yards. |
CROSS-EXAMINED BY ACCUSED:

ACCUSED: Was this road not made by my wAggons ? -
A. Yes.

Did the old road run through my shamba, the present
maize land, or not? -- A. Yes on the edge of {t.

NO_ RE-EXAMINATION:

GBORGE MORRISON BOOTH Sworn :

EXAKINED BY THE ATTORNSY GANERAL

Your name is George Morrison Booth? —— A. Yes.

And you are a neighbour of the Accused? -- A. Yes.

Do you remember the day that Odongo got hurt? —

Yes.

Why was he not working that day? — A. He was on
sick leave that day.

liad you givem nim sick leave? -- A. Yes.

CROSS-KXAMINED BY ACCUSED:

Why had you givem this boy sick leave? -- A. He
came and reported in the morming that his eyes
were hurting.

Were his eyes swollen? -- A. There was a little
matter in his eyes.

: . - =
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Q.248. Could he see all right? -- A. Yes he' could u.‘\.’n

. right. L

Q.249, Did he report to you that he had & friend Gharin‘!
hut with him that night? -- A, Ne.

HIS HONOUR MR. JUSTICE HORNE: Did you actually doctor hh
eyes that morming? -- A. Ko, I took it to be a
cold in the eyes and told him to lay wp for the
day.

HIS HONOUR: Is it a very uﬂ.on{ crime for any of your boys
to have gheir friends in their huts? — A, If tn
are found out.

HIS HONOUR: What 1s the offence? — A. I do not like them
to have any strangers.

HIS HONOUR: And what would be the penalty? — A. T just gly

them a warning, (NO RE-RXAMINATION)

NEIL ALEXANDER KEITH Sworn:
BY THE ATTORN:

§.250. Your name is Neil ARexander Keith? —- 4, Yes.
§.381. And do you work at a store owned by Mr. Albert Boy? -
.o Yes.

N.2562. Where is that store? —- A. At Endebess.

4.258. Do you remember the accused coning into your store at
the beginning of September? -- A. Yes sir.

§.864. Did you notice anybody with him? -- A, Yes sir.

¥.256. Who was with him? -- A. e had hi® som Bdward and a

' native boy.

Q.266. Did you notice anything about the native? — A. The
native appeared as if he had been injured.

«+267. Did the accused tell you anything about the native? -
A. Yes sir,

Q.258. #hat did he tell you? -- A, He told me he had run
over the boy.

Q.268. Did he explain to you how? -—- A, Yes he said he was
caming alang the edge of the maize with his car



k.”l;

Q.262.

Qo”o
U.364.

Q.265.
4. 266,

Q.267.

Q.268.

Q.269.
Q.270.

Q. 271,

Q. 278.

q u'ﬁ.hQ‘l. He called on them to stop and
the gt bay stopped and the other one ran on and b
chased him in the car.

Anything else? — A. The boy slipped and fell in
front of the car and the car ran over him.
@RO8S-RIAMINED BY ACCUSED:

ACCUSED: Did I tell you I had chased the boy er
followed him? -- A. lie was running on ashead of you
and you followed him.

Yes, but did I say I had chased him? -- A. No, yow
didn't say you had chased him, You said you had
followed him in the car.

NO RE-EXAMINATION :

THOMAS KERR Sworn

EXAMINED BY THS ATTORNEY GENERAL:

Your name is Thomas Kerr? — A. Yes.

And you work for the firm of Kerr & Howse Ltd. Kitale?
A. Yes.

You are a Motor Engineer? — A. Yes.

Do you know the car belonging to the accused? -

A. Yes, 1 examined it.

ihen did you examine it? -—- A. I camnot tell you the
date without referring to my letter.

Which letter are you referring to? —— A. [ wrote &
report to the Police.

(Exhdbit 8 of Lower Court Record handed to ¥itness)

Is that your Report? — A. Yes.

From your Report what do you gather was the dete om
which you examimed the car? -- A. 9th september,
1966,

nd what was the eondition of the car? Take for
instance the brakes; were Shey all right? --

A. The wyrakes yere working but not in good erdew:
mdyaudoanycnchnnunm the car? —— A. I took
thnmmdudtostduru- speed.
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Q.974.
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Q.276.
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I :llo gave it a test for ‘the brakes.
¥ill you tell His Lordship and the Jury the result of
the brake test? -- A. I took ‘the car out on tho‘
road and tested it up to a speed of 86 miles per
hour. The brakeés were also tested and the braking
distapmce. at 0 miles per hour on the speedometer
taking a mean of three tests was 68 feet.
Yas that braking hard? -- A. Yes.
Speaking generally would you sey it was an old or a
> new car? —— A. It was an old car. I mean im
point of use, not so much in point of age.
It had the appearsnce of an old car? -- A. Yes.

HIS HONOUR MR. JUSTICE HORNE: #hat sort of brakes are they?

Ordinary 4 wheel brakes? —— A. Yes.

HIS HONOUR: And they took 68 feet? —— A, Yes.

Q.277.

Q.278.

Qe 279.

G.28C.,

CROSS-EXAMINED BY ACCUSED:

ACCUSED: If this car had struck a boy would there be
any marks on the car to show? -- A. I cannot say,
but I did not find any marks.

No marks to show that the car had bumped into the boy?
A. No, there is a tie bar between the lamps of
light construction and I should have expected to
find that damaged or the lamps damaged had a boy
been struck by it.

Which part of the car would most likely strike a boy
first - a bey who was walkifig?! — A. So much
depends on ;.ho position of the car with relatiom
to the boy. The probabilities are that the dumb-
iron, the front end of the car which holds the
spring, would have struck the boy first but if the
boy was walking right in the middle of the car
then the lamp tie bar would strike him.

Would the lamp tie bar be sufficient to break the man'
back if it struck him3 — A. I am not in a
pociiian to say. I do not know how easily a man's
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Q.885.
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Q.287.

Q.888.
Q.289,

Q.290.

Q.291.
Q.293.
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How fay is the bar from the level ground? — A. I
nive not measured that. The distance would be
about just over three feet I should say. e

Travelling at say 16 to 2 miles per hour do you
think it possible to pull the car up at say 16 or
20 feet? —— A. On a road, no.

vis it wet or dry the day you- tested the car? ——

A. Vhen I made the test the road was dry.

Can you remember if the District in general was wet
or dry about that time? —— A. I cannot remember.
The road I tested the car on was 2 firm surface,
no!sand on it.

Going through bush country and grass do you expect a
brake to work quicker? —- A. Yes sir.

How much guicker? —— A. It should halve the distamnce

at least sir.

NO_RE-RXAMINATION:
YAJALL son of OKINDA affirmed:
RUAOCNED EY MR. PHILLIPS (Interpreted)

Do you work for Mr. Booth? -- A. Yes.

Do you remember the day when Odongo was injured? —
A. Yes.

Did My. Letcher come to Mr. Booth's farm on that day
bringing Odongo in the car? -- A. Yes.

And did you accompany them in the car? -- A. Yes.

Did you have any conversation with Mr. Letcher? ——
A. 1 asked him how the man was injured. He said
»Phis man slipped in the grass and the motor oar
went over him. This man has brought trouble on ®
for o reasem st all”.

Where did yoeu go in the car? -- A. We went to
Endebess.

pid you stop at the stere &a. Endebess? -- A. Yes,

ind while you were there was Odongo washed? —A. “



Q. 2904,

" Q.294,
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Q.297.
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Q.399,
Q. 800,

Q.501.

Q. 502.

Q.508.

Q. 504.
Q. 805.

Q.506.
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mmudmpmhxﬁhhu&wnam--
As Yes,

And was Odemgo left in the ilospital? —- A. Yeme

Di¢ Odomgo say amything to you? —- A. lio he did not"
‘say anyihing to me. '
NO_CROSS-EXAMINATIOR :

. at 3

EXAMINED BY THE ATTORNEY GENERAL:
Your name is Edwin Ewart Bristow? -- A. That 1s
correct sir.

You are the officer in charge f the Police at Kitale

A. Yes sir.

‘m the 7th September last year did you receive certain
infonlnat.ion? -- A, T aid sir.

From whom? -- A. From the accused Mr. Letcher.

And in consequence of that information what did you
d0? — A. I first of all visited the injured
native in the Hospital. Later at about 4 p.m. I
proceeded to the scene oi the accident.

Who did you go with? ——’A. I went with the accused,
his son Edward, two plain-clothes Constables and
Second Grade Assistant Inspector Tyler.

Did you @0 anything with the acoused's car? — A. The
acoused's car was impounded by me before we left
and we proceeded to the scene in the Police car.

When you g;)t to the vicini'ty of Yr. Letcher's fam
was anything pointed out to you? -- A. Yes sir.

By whom? -- A. By the Accused.

And what was pointed out to you? -- A. Car tracks
across grass lands.

Let us just get the picture clearly before the Court.
Going from here to Mr. Letcher's farm where you
tum off the main road to go to the farm on the”
right is what? —— A. On the right i¥ the acowsed's
maize. :

™



Q.807. And on the left? -- A. Grass lands.
Q.808. Anything else in the grass? -- A. (Grass lands with

¢

thorn bush., . Yow ®F
Q.509. You heard in evidence thg.s mom‘ir.g refevence was made
to trees which paople could hide behind. iere
there any trees in ‘the immediste vicinity of the
road which n’ pegson could 'i‘c behind? -- A. None.
(e810, Purther away were there any trees? -- A, Further
‘ away there were trees. .

Q.311. Just give the Jury some ides of how far they would be

roughly® -- A. Thére is grass from the roed

roughly to a depth of 125 large paces.

©.312, as it over this yrass land that the accused pointed

) out tracks to you? — A. It was sir.
Q.518. Were the tracks visible to the naked eye” -- L. uite
easily.

Q.514. To this day can you see the remains of tne tracks? --
A. One can, and I did yesterday.

Q.5156. Did you make a plan of the tracks which were shown to
you? -- A, I did sir.

Q.516. Is that the original plan and some copies? (.xhibit 1
and copies produced) -- A, Yes sir.
(Copies of plan handed to the Jﬁry)

Q.517. Will you explain this pghn to lis Lordship and the
Jury? -- A. Yes sir.

HIS HONOUX MR. JUSTICE HORNE) Is it drawn to any particular
scale’ -- A. It is not a scale plan 'y Lord.

HIS HONOUR: It is merely a sketch? -- A. That is so, My Lord

(.518. Did you do some measurements-on the spat? -- A. I did

Q.519. And you will be able to tell us from time to time the
number of paces diiferent lines represent? -- Yes,
sir. » '

(.520. ¥hat is point E on the road leading from Mr. Booth's
and ¥r. Letcher's farms? -- A. That is the point
where T was shown the car of the accused 1irst

entered the ;rass lands.
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" Q.581. Does the white line represent the track as you
followed 1t along? =g A. 1t does sir.- -‘i“g‘ '
© QufR2. mayounnammmmpmumwo
BB ~heTe gny parson had fallen? <='A; Thers vas a
mght mark on the ground.
Q.m. At vhat point on your map? — A. Approximately in
the centre of the track just on the right of where
1t 1s marked "slight hollow" and a small "g".
There was a mark on the ground there.

R Q.534. What is point H? Before we leave that, you said
there was a mark. -What sort of a mark? —— A. It
was o small place about the size of the palm of .,
my hand and the bottom parts of the grass looked

.. as if they had been broken from the ground, as if
something had hit them. Not severed them
completely but half severed them. =

Q.585. Was there anything else to indicate where a body had
1aid? -- A. From the point H which is in the
centre of the track to the point marked C the
grasg in the tracks was very much beaten down as
1f a body may have been dragged that distance.
The distance from H to C was 18 feet 6 inches.
On the track to the right of point C there was an
iwpression in the ground as if a body had laid
just off the track where there are three 1little
‘arrows or nrh

Q.586. So that as far as you could judge from viewing the
ground itself the point of impact vas somewhere
about H.? -- A. Correct sir.

Q.387. _Now ean you tell us approximately how far it is frem

¥ ‘w#n 1s'spere the tracks enter the grass, to

point H following yowp white line? —- A, Walking
along the centre of the track from E down and
romnd the skid marks to H was,myself taking large
steps, 3541 paces. 3
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4.898. Fow from phiat N thefe 1s & treck nov leading dowm
towards the trees:; ¥ould that be towards a
' stream? — A. “That ‘woul®sir. >
Q.829. And them you traced the retwrn track from the trees?
A. Yes sir. “
(.580. Aind that comes out eventually on to the road at the
point marked J. Is that oorrect? —— A. Yes sir.
Q.381. And just to get it perfectly clear, you are mot
suggesting that that last track we have men tioned
had anything tq do with the accident? --A. Nothing
vhatever sir.
Q.388. These were just the last tncka you saw and tham
you put them in? — A. Correct sir.

.-Q.588. What is the distance from the road roughly from J to
H, to the point where you think the accident took
place? — A, Approximately 6C lsrge paces.

Q.554, Will you explain to the Jury what you meen by £
vslight hollov*; just before the place where you
suggested the body might have lain you put the
words "slight hollow"? -- A. That was a place
approxinately a yard wide or a yard square and
approximately 4 inches in depth.

Q.585, Over the whole of that area we are talking abous, "
the grass land, was it sven or uneven? - A. ﬁ
Q.586. From a point in the road — I am referring to this
side roed — would it be possible for anyone
-muwmu-uwmtmnkmma
over the area covered by your white line? —-
A. Yes it would.
Q.587. Have you actually tested that yourself? — A. Yes.
Q.558. nd you yourself from the vicinity of the junctien
ofthoninroaﬂamlthoul.md'mlbh“
see a person standing, for instance, at HY -
A. Yes, I did.
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HIS HONOUR MR. JUSTICE HORNE: At the junction of the main

road and this road? -- .. Yes sir.

HIS HONOUR: You posted a man at H ? -- A. That is correct,

Q.558.

Qo w’
q.“l.

' ‘Q.m.

Q. 548,
Q.544.

Q.545.

Q.548.

<. 547,

Q. 548.

Q. 850.

Qe8B1.

I did sir.

What was the width of these tracks? -- A. 5 feet 4
inches.

Did you measure the agcused's car? -- A. I did sir.

And did this correspond with the width of his tyres?--
A. It daid sir.

What sort of a roed is this side road? -- A. It is
grass land that has been worn flat owing to
vehicles and perhaps motor cars or waggons passing
over it and making a track.

Is 4t clearly defined? -- \. Yes, quite clearly.

And about yhat width would you say this track vas? —
A. I measured it and it was 4 paces.

And what do you judge your pace to be? — A. (Witness
demonstrates. Roughly 4 yards).

re there any trees at the side of the road? -- '. Not
until one gets to the end, just against the
Endebess Road.

Let us take a particular spot. Is there any drain at
the spot where you saw the tracks’ — .. No sir.

S0 that there would be no difficulty about a persan
in & oar leaving the road? -- A. None whatever.

Having made your investigations what did you so? —
A. I returned to the spot on Wednesday the 9th at
about 8 p.m. uiﬁ-thopointxmtbcnp'toﬁl
point J, on the right hand side of the road
corresponding to those, I examined ¥r. Letcher's
maise,

Before you go any further, what condition was this
maize in? — A. It was young maize and unripe.

¥hy  4id you make this examinatiod? — A. Because
' ¢
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T .
I wanted to see 1f we could find any traces of '
anybody having entered the maize or of any cobs
being stolen out of the maise.

Q.563. What part did.you play in the search or examinatiem?
A. I stayed on the edge and looked into the
mnaize and I had a constable a short distance imto
the maize and another constable further in.

> Q.558. And did all three of you make a thorough examinatien
A. We did sir.

Q.554. And as a result of that examination what can you
tell the Court to-day? — A. That no footprints
were found and there was no evidemce of any maise
being stolem.

4.556, -is there anything else you want to say? — A. Ome
thing the Jury might Jike to know and you, My
Lord, and that is that between the maize and the
road there was grass to a depth of 4 or 6 more
paces.

Q.556. So that the road in other words does not run
oontiguous with the maize. There is a grass
verge of 4 or 6 paces? —— A, Yes sir.

Q.557. Looking at your plan for a moment and looking at
point B at the bottom of the tum - is that
drawn exactly? Is it a sharp tum? -- A. Yes
sir, it appeared that somecne coming down from
above had made as quick a turn as possible with
a oar. )

Q.858. ACCUSED: Did you examine the maize further dowm

ﬁ.tﬂipoht."-—.\. I did not go beyond
that.

Q.569. You anly went $o J & — A. Yes from & to J.

Q. 560. Conldm,a: whether the maise was ripe further em
pr—-l‘i‘m&ll.7—~ I codld not sey.

T 414 not, ebikine tds
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Q.561. You have some trees marked on this map. Do you

think those trees could afford shelter to a mam
wishing to hide from another? -- A. They were
thorn trees and not more tham ® inches $o 1 foot
wide. I do not think anybedy could have hidden
behind them. They oould have tried to hide but

I think they would have been unsuccessful.

(I3 HONOUR WR. JUSTICE HORNE: You mean 9 inches in the

> Qe.562.

Q. 588,

Qe 564,

Qe 385.

dismeter of the trumks? —- A, Yes sir.

ACCUSED: ¥hat I wish to know is could not a man
suMbehmdmdMQmumdbemnor
less safe from being hit by a oar? — A. If
the car did not hit the tree he would be safe
but if the car hit the tree with any force it
would be liable to snap off.

This hollow at point G - do you think a boy running
full out would be likely to stumble and fall? —
A It would be possible.

Were thére any other holes round about this hollow?
A. The land 4id strike me as being uneven in
other parts, similar perhaps to this hollow.

Did you notice any pigholes close to this hallow?
A. No, not an actual pighole.

Did you search around Mound K for anything? --

A. Yes, at the request of the accused iy Lord
I 414 search round that mound.

Did you see any signs of a boy having sat down or
moved about round this moupd? Was the grass
disturbed at all? — A. T don't think it was.

Were there any signs of a boy having sat dom there
in two or three different spots? -- A. Not to
My MEWOTY.

¥ould you say the tracks leaving the road were made
by a stationqry oar or by a car in motion? -- ..

A. I am afraid I could not say. It is a very
difficult thing for me to say.
A
SR LPEPI T LT S e S Sy S
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m uon II.JU&ICB HORNE: :You mean whether there was any

ACGUSED:

5

8

Q.871.

Q.572.

<. 578,

Q.574.

e 875,

«.5876.

Q.877.

Q. 878,

Q.879.

-mornurhnving stopped at the point E ¢ -
Yes sir. >

ACCUSED: Ts the track not at right angles to the road
A« To start off with it is; approximately as
drawn, 3 ;

caldnmmnlnngctmpcc,nkothocoinm
at right angles like thu?—A. I do net think
s0. I(thurmmthmdxta'tthmk
it could have got that right angle turn but if the
car went auy to the right of the d and then
swung in it might be possibvle.

But do these tracks show any 8igns of a car having
swung out either way? -- A, No,

You would not like to say that the car was stationary
prior to making these tracks? -- A. Yo I could
not say that,

I showed you the whole of those tracks on the map did
I not? == A, Yes Mr. Letcher.

RE~ INED A Y G

First with regard to pigholes, did you make a special
search for pigholes? -- A. I looked all round
in the vicinity of H.

And did you find any pigholes? -- A, No sir.

With regard to the mound K, just tell the Court what
you were asked to look for? — A. I was askdd to
look for anything that might have been left there
by Odongo or whether he had relieved himself
sitting down there.

And you found no evidence as you said before’ —

A. None sir.

ABD] NOOR Sworn:

EXAMINED BY JR. PHILLIPS:

8% 4450 name? —A.. AbdL Noor Snd Grade Poltcs
mt "4\”‘

®
~ ‘,\ i




Q.580.
Q.581.

. 588.
Qo mo
Q. 584.

Q. mc

e 586.

.+ 880,

@ 8901,

Q. 508,

Q.598.

Q. 094,

Q. 596,

v

-a
B

Are you a Somali? -- A. Yes.

Are you a Constable in the Kenya Police stationed at
Kitale? -- A, Yes sir,

Do you remember going with Mr. Bristow om 9th
September last? -- A. Yes sir.

And another Police Constable called Mulwa? -- A, Yes

Where did you go? — A . To Mr. Letcher's shamba.

On Mr. Bristow's instructions did you carry out any
sort of search there? -- A. Yes sir,

Where did you search? -- A. When we arrived at the
shamba ir. Bristow told the brother of Odongo to *
follow the track.

Did you make any examination in the maize on the
other side of the road? — A. Yes.

WVhat did you search for? — A. We were looking far
footprints of a man or if any maise was broked

Did you find any signs of any of these things? o)
A. No.

CROSS-EXAMINED BY ACCUSED:

ACCUSED: How far did you search? -- A, ¥We went in
18 paces.

How far did you search along the road? — A. About
100 paces up to the point where the Bwana came ouf
from the grass.

How far does my maize go along that road? — i. A
long way. i

Much furtser #an you searched? -- A, We only looke
about half the length of the (niu.
NO_RE-KXANDNATION ‘

MULTA son of MONGIN affirmed: &

ELAINED BY MR, PHILLIPS: -

Your nape? — A. Mulwa s/0 Mongin, 1st Grade Pollce

Constable No. eSS, "
You are a plain clothes constable attached to the

Kengs Police at Kitale? —— .. Yes.

-

rF Y



Q, 596,

Qo”o‘

Qomo
Qom.

Qs 400,

Q.401.

.402.

Q. 408,

Q. 404,

Q.4086.

Q.407.

HIS HONOUR: What was the weather like at this time? Hag it

\ NG r
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Do you remember going om 9th September last with Mr.
Bristow and Abdi Noor? -- VA. Yes.

md you go to a track whieh ran between some maize
and grass land? — A. Yes. -

Was the maize Mr. Letcher's maize? — Al Yes sir.

Did you together with Mr. Bristow and P.C. Abdi Noor
make a search in that maize? — A. Yes. .

What did you look for? -- A. We were looking to see
if we could find footprints or a place where the
maize had been broken.

Did you find any footprints? — A. No.

Did you see apy signs of any interference with the
maize? - A. No.

What was the condition of the majize? Was it ripe or
not? —— A, It was quite rawv; not ripe yet.
CROSS-EXAMINED BY ACCUSED: :

How far along did you examine this maize? -- A, "‘.‘,
the place where the motor car went on the grass
up to the place where it came out.

Could you see the maize beyond? — A. Yes we could
see it.

Was that ripe or not? — A. About 60 paces beyond
the maize was ripe.

You did dot examine the maize beyond the car tracks?-—
A. No, we did not go beyond that.

been raining recemtly? -- A. No sir, no rain.

HIS HONOUR: Are you a tracker? —- .. Yes.
HIS HONOUR: Wowld it be easy to have seen footprints if

anybody had been there? -- A. Yes the footprints
could be seen if someone had entered.

P

THE ATTORNEY GENERAL: That My Lord is the case for the Crowm.

There is another witness, the young son of the
Accused. For obvious reasons 1 do not intend %0

T,

8 g
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“4" Ao upli Iﬁuw he has been . andyls;
mum. if the Defence want him. '
HIS HONOUR: As long ‘as Nnmnpulumxnm oy
not baud to call them, ' -
THE ATTORNEY GRIERAL: He is in attfendanoe.
HIS HOMOUR: Is there any statement?
THE ATTORNEY GENERAL: There is My Lord. When called upon
- to pleed the Accused said "I plead Not Guilty and

s

reserve my defemce".

HIS HONOUR: (To Accused). There is a prima facie case
against you and you have the opportunity either
to address the Court or to give evidence on your
own behalf; that is, to be sworn and gave |
evidence. If you do give evidence you are 1liable
to be cross-examined by Counsel for the Crown

and if you do net wish to do that you may mak§”

an unsworn statement. You can also call vitnesse

if you have them and I presume you will call your
son who was in the car. You are not bound to do
80 of course but if you wish to call witnesses
you should state so now.

ACCUSED: I would like to call witnesses My Lord.

HIS HONOUR:Do you wish to make your statement unsworn or on
oath?

ACCUSED: T would like to give it on oath My Lord.

RAYMOND LETCHER (A(X:USKD) Sworn:

EIS HONOUR: Your name is Raymond Letchor? — A. Yes My Lanik
On the morning of the Vth September I ws retuming
home and I turned into this road, this track alomg
ny maise. Immediately I turned into this track I,
saw two boys approaching. I should say they were
about 500 t» 400 yards away approximately. I qonld

—nlrmtlairhuhudpcrtofwm

o

K ‘mwmmu.b&tﬂ“o&‘q m,
w : B N
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boy in front was carrying a kikapu over his shoulde
I could not see whether the boy behind was carrying
Wthlncornoththqvemint‘handotthem
There is a bend in the road at this point which
bends towards my maize and practically borders the
majize,

I was proceeding slowly when I saw the boy at the
back walk off as if to enter my maize. He came ou
of the maize again and when I saw him leave the
WOHMnlkncmthoroqultappdllw“‘
it appeared to me he was acting in a suspicious
manner., I awaited the arrival of Awinda the boy -
-'homludlngmmumo\mtoulukd
hin where he was going and where he was from to
which he replied he was going to Mr. D'Olier's fro
Mr. Booth's, The boy was not standing whilst
replying to me. He was on the move. He appeared
Very nervous for some reason or other and as a
-ttcrofhcth.nuam-syu'dlbohindllw
after I had asked him the last question. I asked
hin if Be had a kipande and he said he had left 1%
at home,

At this stage My Lord the complainant had walked
across the road practically at the spot where I ha
Seen the two of them first or perhaps a little
further on. He walked straight across the road &l
sat dom behind the mound marked K on the map. I
could fust see the top of his hat. I asked Avinda
vho the boy was hiding in the grass. He said to
ue in Kiswhilt "Mimi sijul Bwana. Ntu nafuata
mimi bwrre® (I dea's know sir. AmfoM-*
for no resmat W), o,
Inﬁ-ﬂllwuuuurya-vﬂﬁv""

ulmgmtmmw within twg of thre®
yards of each other I Mmﬂ to. him

e [0 ’ SRS (N ot sy
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" this boy shout several times "Ringi ringi opiyo"
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*You had better get home as you are imocking about
/witheuta fpmnde Defore you gt w trouble".
7 e Wadalef getting out of gy omr v #nd exsmining

mpsuihulcnm-mm“- on ‘sscond
thoughts I could see a blamket sticking out’ of the
top of the kikapu and I was not really very
interested im blankets so I moved my car on. I was
stationary vith the engine stopped. I started up’
my engine. I moved on amd stopped my car and - %
mwoﬁm-dQMImlhdtoﬂ”W
whom T sould ses -hiddng in the grass ge behind this 4
nound. T said’in Kiswahili *Come hepe®. The boy
got up, hesitated a bit and then I heard the other
witness Awinda shout to him in Jalua so I looked
round and I saw Awinda rumning down towards the
thormn trees and the complainant started off-to ruf
as well. I do not speak Jaluo My Lord but I heard

which I understand mesns "Run run quickly". When 1
saw them both rumning, especially after Ayinda had
told me he did not know this man who was hiding in
the grass, I naturally thought they were up to
something or other, either they had been stealing Wy
maize and when I saw the boy at the back of Avinda
walk towards the maize shamba I thought he might
“have dumped something on the edge of the maize or
in the grass. )

I had other reasons to suspect theft. I have a lot
of thefts at different times, especially of maise.
I also have boys' huts down to where this road
leads at my maise crib. My boys are all away at
work between the hours of 11 and 13. If they had
not stolen maise I thought they might have beem
helping themselves to something else from the MY
huts having had several complaints in the pasty




g
Ishrtedup"r Wﬂnnthnthoouphimt
had had a gook 100 yards sta¥t. I followed him into
the grass and bush as I know all that country pretty
well. T tried to drive putmg‘ur\cur"m
off but before T got up to him he Deskéd romnd. I -
shouted $0 hinm "Simema” but he inmediately tumed
romnd sharply and more or less went back in the

~ direction he had been coming, slightly North. He
Tan back towards the road — towards my mealie

shamba. There were two qr three trees just at this
po;ntonunmnndbotwﬁmandtheboy. I
went round these trees and them turned my car due
East. The boy was them running quite a long way
from me back to the road and looked as though he vas
running towards the mealie shamba. I continued my
course dus Bast and instead of the boy runming into
the mealie shamba as I thought he had done when I
last looked at him he had mors or less changed his
direction and was running down towards Mr. Booth's
maize and incidentally in towards the thorm bush,
thick thorn bush. I was not very far from him at
this point so I swung my car round and I came face
to face with him. I put on my brakes as I intended
jumping out of the car here and going for him with
ny hand. To my surprise he stopped running in the
direction he was taking and changed his direction
and cut across the front of my car going as hard as
he could. I shouted to him to stop two or three
times here again. He looked round, hesitated and
fell domn in front of my radiator. 1 thought he
had trodden in a pighole or tripped in some way as
he seemed to lose his balance. I applied my brakes
and got out of my car. 1 naturally expected to

rudhubchindthowulmvlmthuem
over him, butt.owhorrorltmmm\mdch

.
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" betwsen the two wheels under the running board.
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car. It did strike me when I saw him disappear in
front of my car to swing the car right or left but

_ as I could not see the boy I knew I had to act

quickly and I realised this would be dangerous. I
did as I thought the omly thing to do to let the car
go straight over him and straddle him. Whilst he
was lying ynder the car I naturally was upset. I
wondered how 1 was going to get him out. I looked
@omm and tried to pull him out but I ocouldn't. He
was lying right underneath the sump of the car.

I looked round for help. I saw nobody so I realised-
I had to act quickly. The boy appeared to me to be
dying under the car. I could not see him; it was
in the long grass, I got into my car again and
reversed it 2 or § inches to release him if he was

caught upgenyvhere. I eventually dragged him out

I realised that some water might revive him so I
went to my car to look for water. I found there was
not any so 1 left him on the grass and got back inte
ny car and drove down towards the swamp where I knew
there was water and a river,and having gone a few
yards I found myself tied up in thorn bush country
s0o ~ decided it was no use wasting time with the
risk of getting a flat wheel as I had no spare.

I returned to the spot where I had left him, stopped
my car and I lifted him into the back of my car
which has a door at the back on hinges.

I asked him whose boy he was. He said he was Mr.
Booth's boy. He was saturally cursing me and saying
all kinds of things to which I merely replied "Why
did you run away?" He replied to me by saying in
Kiswahili "Wwait, I will kill all your childrem".

‘I took no notice of this. I drove down to Mr.Booth's
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Q.408.

Q.409.

Q.410.

Q.‘ll.

Q.418.
Q.413.
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‘i)n |
tmm@uﬁm a ufle andd half avay, tha y
the hemestead. I was met by Mr. Percy Booth. I
.uodmtos‘-uqmwmwmmmnu
'5pno over him in the grass. I then asked Mr, Booth
%o give me a boy to help me hold him and look after
him as he was wanting to jmp out of the car. All
the way down to Mr. Booth's farm he was trying to ;
Jump out and kept en telling me to stop. I got al |
boy from Mr. Booth and I brought the boy into 7
Hospital calling at the Endebess duka on the way.
I arrived at the iiospital and found the Doctor at
lunch. I then called for some stretcher bearers
and had him taken from my car into the Hospital and
I went off to fetch the Doctor with one of the
omderlies. After retuming to the Hospital with
the Doctor I drove down to the Police Statiom at
Kitale and reported the matter to the Police. The
Police officers werc just returning from lunch.
That is all I wish to say in connection with the
accident.
CROSS-, THE ATTO. GENERAL:
Now Mr. Letcher, As you turned off the main road and

L

got on to your side road you say you saw these boys
800 to 400 yards away? — A. .pproximately sir.

And they, at the time you saw them, were coming dowm
the track? -- A. They were walking alomg the road
towards me.

So that when you first saw them there was nothing
suspicious about them? -- A. - Nothing whatever.

And you say the road bends there? -—- A. It bemnds _
slightly where I first saw them in towards my naise.

And you proceeded on your way? — A. Yes sir.

How far along that side track did you go before you
stopped? -- A. a matter of 5 or ¢ yards.
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Qo dld, Somtmmum\mmynmwm-ﬂ {
road vhen you stopped? — A. I should say roughly
10 %0 18 yards, ‘' I was proceeding slowly and I
lm'mihnlthnqmmnammt
quite right with them.

Q.415. mnnwmtdmutm.mmmm
went into the maise or that on acesunt of the bemd
you had an optical delusion and that the walkingis
along the road looksd to you as if they vere going
into the maize? — A. It would certainly look
like that, but the boy actually went towards the
naise. ’

Q.416. You will agree that there is at least 20 feet from
41§ track to your maise? — A. Not at this poimt.

Q.417. I was there yesterday and I would be interested to

) " know how far from the main road you cease to have

- a verge of gress. I suggest nowhere on this plan.

- Nowhere aleng there? — A. About the spot where
1 first saw these two boys the grass and the road
practically adjoins my maize shamba. There is
only a vergs of perhaps a foot.

_ Qe4iB. The pojpt J was where you came out from the grass? —

ore ;. Yes.

‘ Q.419, Hov far from the point J would be the spot where you

first sav them? —— A. I don't know exactly where
I first sav them.
Q.480. You say there is a verge? — A. There may be 1 yamd.
Q.481. Do you still think in the light of what you know new
that either of the boys went into the maize? --
A. 1 adtually saw the boy at the back go into the
naise.
Q.Cl._cumwtotmmemmﬁmt
‘boy should have gone into the maize? —- A. The
only reason I can think of is that he might have
been carrying something. I could not see froa
_— where I was.

<




Q.‘. Don't you think it would have beemn easier for him
7 to just put what he was carrying down where he
- S was instead of going into the maize? — A. WNo, I
don't think so.
Q.434. Do you think it is better for hiding? — A. Im.;,,
‘Be realised ﬂ-ﬁ\b-h.didmﬂ.-“

wr’

cover he thought.
Q.485. 80 we really agree that it'-aln]yﬁinhr-l
%o try to hide? — A. I think so but I don't

think he realised,

436, Do you still suggest that he hid semething there?

N A. I do not know,

Q.427. You sav him afterwards cross the roed. Was he
carrying anything when he crossed the road? =
A. No.

Q.488, Therefore if what you say is correct immediately

after the aceident you would have known mare or

less where to go to look for what he had beem “ ~
carrying? —— A: More or less sir.

Q.489. Did you look? - A, No.

Q.450. Don't you think it was probably the most important
bit of evidence in the whole case? — A. At this
point I was more cancerned vith the boy's life.

" Q.451., I realise that. I am not trying to be clever at
your expenss. You have told us an apparemstly
straightforward story, that you sav the boy going
into the maise, you believed he had something to
Jide. Ve know about this acoidemt; we kmov you
took him to Hospital. From that day to this have
you ever looked for semething he might have
hidden? «— A. Yes I have looked.

Q.458. Did you tell the Police on that day ..... o
HIS HONOUR: I do met think you should have statements malle’
to the Police.

THE ATTORNEY GRNERAL: No sirs

e o
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i semething in the maize? — A. I dom'$
} ”’" B thigk se sir.
"?{ . Q.434. I suggest that you never tom a loul ‘and that you

younclfncmq-ttoiuk . Laia sir.

Q.485. Did you fipd u:thlng? — A. No sir.

Q.“B.‘. S0 you know mow that there was nothing to hide? -
A. I do.

Q.457. And kmowing that there was nothing to Mde and tha$
there was nothing to steal becsuse it was not
worth stealing, cap you suggest why he vent into
the maize? — A. I cannot, exceépt to hide
something or to nide himself,

Q.458. You are not suggesting that he was going into.the
!nize to steal the maize? — A. No sir,

Q.459. And we now know that he kid nothing and I suggest
to you now that the boy never went into the mafie
at all and that what really happened was my first
suggestion, that you thought he went into the |

. maize because of the bend on the roed? — A. Not
at all sir.

Q.440, After this he and his friend continued alomng the
road didn't they? -- A. Ko they did not.

Q.441. Well sow, the spot you told us where he went into
the maise was somewhere about J ? — A. Yes sir.

Q.448. Looking at that plan where do you suggest the bay
went into the maige? I suggest somewhere near
where you twrned off? -- A. It may be somewhere
near there.

Q. 445, 1 suggest to you that he never vent into the maize
at all, but even if he aid he came out again and
walked across the road into the grass towards
the mownd and sat down and hid himself. Is that
80?7 — A. Yes sir.




Q.“‘-
Q. 445

Qe 4486.

Qed47.

Q.448.
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Q. Ml.

Qu4lis.

Qudss,

Qo 4Bds

Q.“b.
Q.456,
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So that he was walking towards you? —— A. No sir.
The mound 1s there and you were somevhere about hers;
therefore he was walking towards you? — A. I

would not say tewards mes .

He was not getting further away from yoj -as he? —
A. No sir,

Then he was getting nearer to you. [e was safe here
vhen he first saw you but instead of staying here
he proceeded to come nearer to you and having got
comperitively close to you he then Mod to
hide himself behind a mound where he could be
sem? — A. Yes sir.

Are, you suggesting that this boy is a hmatic? -
hy He was acting like one sir. )

The ‘particular lunacy, I suppose, was the fact that
he camé near you at all? —- *. No, the fact that
he vas hiding if he had nothing te hide.

Are we agreed on that, that he had nothing te hide? -
A. I don't know. y

You kuow how that the boy lived in and around that
district for several years. He would know your
ﬂ:qndhomuyno'youmdyourmmldm
‘mot? — A, He might. > - x

You would ngt be sufprised if he did? You would
expect him $0? == A, Yes sir.

And he sees your car and he seizes that moment to-
go into tho'-uo. Is that the suggestion? --

A. Yes sir

So that would be the first act of lunacy. —— A. He
-llndlntrnnbymnmm-uo.

‘mhm.uuom?-h He might have done.

But firom that spot ocould he see you? — A. He should
have besn abls to.

I suggest that he must have seen you and that he '
seized that moment to go into your maise.--A. Yes
sir.




Q. m.

Qe 469.

Q.460.

Q.461.

Q.m.
Q.468.

Q.484.

Q.487,
Q.468.

«+469.

H-"’o.

And having gone into your maize he then comes out and
gets nearer and mearer to you and sits down behind

amound” -- 1, Yes sir. . .
You vere very suspicious of these fgo ﬁqn A I
was six‘. -

Andyonconlduo mtm-mmmtum

cfise crossed ‘the roed he was oamﬁt Hothing? --
A. Yes sir.

.
-

But the othcr boy who came on fcoviuds you was carrying
a kikapu? — A, Yes sir.

You asked him these q\psu&u?. -- A. Yes sir. .

Did you get out of your ear to search the kikapu? -- 
Ao No sir, - -

And you suggest to the Court and the Jury that you
were quite satisfied because you could see a
blanket? «— A, I was not interested in these boys
or in a blanket. ‘

But your movements show that you were interested. —
A. Only afterwards.

And you told us that it flashed across your mind that
they might have seized the opportunity to go amnd
steal vhilst your natives were away working? —

A. Yes sir, :
1 suppose none of your natives had blankets? — A. Yes
And when you saw the blanket you say you were not ,

_ interested? =— A. I was interested but I did not ’

worry about it very much., I was quite prepared 4@ -

let him go and if when I got back I found a hut '
of mine had been opened I could have found out
about it as I knew more or less who the beys were.
You knew they were travelling without kipandes? —
A. I thought it strange but didn't worry a great
deal about it.
Did you shout at him at l.ll? == A. No I spoke to him
as an mwuam

A
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Qe474.
Q.475.

Q.476.

Ho‘"-
q.478.
Q. 479.

Q.480.

481,

.488.

Q. 483,
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..nd Hie wnlike an’ordinary mdividual hastened by? --

A. I was not statiemary while I was speaking to

And you st111.ddd not think it wordn Your while to
go after him? —- A. lo. :

I suggest to you that you were very annoyed. -- A. I
was not sir.

You were not at all? -- A. No sir.

And that you shouted at him. -- A. I did not shout
louder than was necessary.

/nd why didn't you shout when he went away without
answering ‘your questions? -- A. I realised he‘-p
near the main road.

Because it was near the main road? — A. It is easier
for him to run along the main road than for me.

I suggest that it was easier for him to run into the
grass? — A. 7Tou are going by his statement.

Do you say that statement is incorrect? -- A. I
should say 75 per oent is incorrect.

But you must agree that on the main points we are in
absolute agreememt. You chased him? —- A. I
followed him into the grass.

Well that is what we call chasing. You tried to cut
nim off from time to time? — A. I did not follow
him along those tracks. He admits that I cut ndm
off which means that 1 didn't follow him.

re you suggestin, that there is any differemce. It
you were hunting a pig would you follow immediatelX
behind him or would yeu try to cut him off? —

A. You would not be certuin of catching a pig it
you tried to cut him off.

Ye are not certain of anything in life, bnt/voulﬂ
save you a few yards would it not? -- A. Not
necessarily sir.
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(.484. You at any rate went into this grass and whether you
followed him or cut him off you manamvred about? --
A. Yes sir.

Q.485. Until you knocked him down? -- A. 1 did not kmock him
down. ' i

Q.486. Well then until he fell down and you ran over him. --
A. He deliberately ran across my tracks.

Q.487. Are you suggesting that he tried to commit suicide? —
A, He deliberately ran right across my car and I
accelerated. I was naturally excited at this point
and he disappeared in front of my car.

Q.488. Ts it not a fact that you sccelerated and hit him? =
A. I didn't hit him. The car ran over him.

Q.489, That is all I am suggesting. What right had you to
follow that boy? -— A. I suspected that he had
been either stealing maize or else he would not
have acted in this manner.

Q.480. You now know as a fact that he had been doing nothing
wrong? — A. I would not like to say that.

Q.491. You have found not the slightest evidence of that boy
having done anything wrong. -- A I8 there any-
thing to prove that he did a8t run back and piek
up something? :

Q.492. I$ is for you to do the proving of all this. I
suggest 1t is entirely a myth. -- A. I don't know
that he did not go back. '

(.498. But as far as this Court is concermned you have not
got a tittle of evidence to show that this boy did
anything wrong. That is a fact, is it not? —-

A. No sir.

Q.4984. You will not even say you have not got a tittle of

evidence? — A, I would not like to agree to that

sir.

Q.496. What evidence is there then. If you will not agree
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to it let us hear what 1% is. — A. T maintain
that boy might have dumped a bag or something in
the maige or in the grass. Awinda might have gone
back and recovered it whilst I went to Mr.Booth's.
There is nothing to prove that he did not.

Q.496. The trouble is there is nothing to prove he did. Yom
chased him really because you thought he was
running awy. — A. T did not chase him.

Q.497. You followed him them. -- A. Only for a few yards.

Q.498. A few yards: Do you l\_tgpl‘t that the track on that
plan is not 560 pacea? -+ A. He did not take that
track. I eventually tried to cut him off and cems
face to face with him but I did not follow him ner .
chase him.

Q.499. “Were you not endeavouring to cut him off at every
turn? — A T don't think my tracks suggest hat.

Q. 500. Ifmnrenottqingtocuthhorfhmdidyouﬁt
him? — A. I came face to face with him; then he
doudbled past my car, slipped and fell and I wemt
over him.

Q.501. He was running somewhere towards the road and your
maize. He then decided to double back? — A. He
came towards me according to his own statement.

Q.508. ' I am asking you vhat your statement is. You say B ..
decided to double back and go towards Mr. Bogth's

. plase? -—- A. Yes sir. ; '
Qu508, What happened according to your story is that he Bl
thought of going back and them desided to dowdle
hﬁ” way? — A. Yes sir.

Q.504. I suggest $o you that whem you sav him doubling across
you turned Mard meaning %o cut him off and you hit
hin? — A, He was rumning all out and had he not

slipped and fell I would not have hit him, .

. S d he must have run two or
<S8y 1 Be M AFLog 40 @8t avay and he =
DA NS .

Ry —
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Q. 508.
(.807.

Q.508.

£ Q. 609.

(. 510,

Q.611,

Q. 512,

Q.518.

Q.514.

Q.515.

Q.5186.

Q.517.

P

““ ghiree hundred yards. -- A. He ran 860 odd yards,
And he was still going all out? — A, Yes 8ir. =
ind I suggest to you that you -pu'l& ;xpect any human

being an that ground and in that grass to fall at
any momemt, — A.° Yes sir. )

Therefore 'tj: you were, follqwing him up you well
knew that he was likely to f&11 at any moment? —-
A. For that reason I kept out of his way.

We know how well you kept out of his way. The result
has been seen this morning. If you were trying to
keep out of his way why did¢ you turn round to cut
him off? -- A. Because he had astually pessed me
and had he not fallen he would have been all
right.

But you did your best to stop that man? -- A. I did
not.

You said in your evidence that you accelerated. You
accelerated to go faster didn't you? —- A, I
expect so.

nd the result of going fasier was to catch him, just
what you intended to do. -- A. Not at all sir.

Were you not trying to catch him? -~ A. I wanted to
get him to find out wvhat he was doing.

I am entirely with you there, and I say you were
neaning to get him at any cost. —- A. TNot
necessarily sir.

I know you were not doing it for your own amusement.
You had an object which was to catch that boy.
That i8 why you were on that grass at all. 1Is
that not so? — A, Yes sir.

And you followed him right up until you did catch
him? -- A, Yes sir.

And do you think you are allowed, even in this
sountry, to'chate down human beings like that
vhon you don't kmow have done anything wrong? —
A. No sir.

L&
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Q.519.
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40”1.
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Q.588.

Q. U84,

Q.585.
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Why did you take him to Mr. Booth's? -- A. Because
he told me he was his boy.

You did not believe him? — A. No sir.

There is a boy practically dead and you are so
anxious to see whether he ns'ur. Booth's boy or
not that you take him to Mr. Booth's rather than
to the Hospital” -- A. He had no kipande, sir,
for all I knew he might have been anybody.

But what you did know was what you told us a moment
ago, that there was a humam being undesmeath your
oar whom you thought was dying and having.got
this dying man out you thought so little about - !
his death that you went three miles out of your
way to have him identified - A. ‘fter I had
got him out he was making such a sang about the -
whole affair. Had I been a quick-tempered man I
might have gone further.

It would have been a very brave thing to have done
t0o a man with a broken back. -- A. I did not
know his back was broken. )

You knew he was hurt. You talk about him lying in
the car making a fuss. Would you not have done
80? —- A, I probably would sir.

S04t was a natural thing to do. You agree to that?
A. Yes sir,

You rather tell us as though he was being provocative
or something. ‘re you suggesting to the Jury thas!
he was saying he wanted to get out because he
thought you might take him to the Police Statiomn?
A. 1 den't think he was very pleased when I took
him to Mr, Booth's.

an you tell me why he did mot want to go? -- A. For
one thing he had got leave to be absent from

wvork begause he was 111 and here he was nearly 8
miles frem home
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Q.530.
Q.581.

Q.5882.

Q. 585,
Q. 554,
Q.535.

Q.5%6.

Q.887.
Qomc

Q.6889,

@4\‘ Nyl

- 56 -

Was ¥r. Booth in any way annoyed? -- A. I don't

know sir.

Did he intimate fo you that he was in any wey
annoyed at_the boy being away? — A. Mo sir, I
ujm;.muuuthnusmb'mofm
mforhisutnnnnztogo.

Do you also suggest that you really think that this
boyuthhubmbnhokmgomwjmout
of the car? — A. Yes sir, he tried,

Hotﬂodrlthhiabnbnhtﬂtomwtotm
o;r’—A. Yes sir.

He must have been in great pain to do that. —A, ll
probab];nslir.

Didyaudonnythngtotnandtnﬂutomph
or did you just acce}erate again so as to get to
the end quicker? — A. I laid hm on his back,
xwzmzmpmpormmuumfm
not kmow what was wrong with him. Ipmnl.d"
slovly down to Mr. Booth's farm.

You told us you had a lot of thefts. — A. I bave
sir,

How many have you reportel vithin the last 6 monihs
A. Two or three. ' ‘

To the Police? =- A. One has been reported to the
Police.

But you said you had a lot? — A. Not necessarily
in the last 6 months, I actually got a convictin
last year for the theft of maize from my maize
erib.

Last year? —- A, TYes.

What was the name of the boy you ran? -- A. lie was
& Kitosh boy.

If you tell me the date we can chase it up quite
quickly? -—— A, It ‘l/ulﬂmnn

" “,
Sl

~
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Q.540. You call 1965 last year? -- A. 1085 or 1936, I am not

' quite sure, ‘

Q.541, I am merely asking so that I can look it up. Can you
give me.any idea as to when the book should be
examined? — 1. Say the end of 1985 or beginning
of 1986, ' .

Q.542. nd you do net know the name of the boy? — A. I will
try and think of it. I cannot remember it.

Q.548. Since the end of 1985 or beginning of 1936 have you
reported one single case to the Police? —... I
found sir that unless you had definite grounds for
reporting these matters it was a waste of time to
bring a case to the Court where there was no
definite evidence of the boy having stolenm.

Q.544. 1 anm glad to hear that they require a little proof
in this part of the country. -- A. Perhaps more
than a 1ittle proof.

Q.545. The fact remains that you have not seen fit to report
a case during this last year. -- A. I have not
actually had a theft concerning me personally.

THE ATTORNEY GENERAL: My Lord it is mow 4 o'clock and if
Your Lordship pleases I suggest that we adjourn.

I have no objéction to bail being continued.

HIS HONOUR MR. JUSTICE HORNE: Is Mr. Boy, the Surety for £50,
villing to ?aunu?

(Mr, Bay attends and signifies his willingness to
continue the Bond).

HIS HONOUR: You are still both bound on the Bond until the
oonoluli:m' of the matter is reached.
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20TH JANUARY 1937. 9-850 a.m.

THE ATTORNEY GENERAL: Jultt.ocluz;w that very
small point that was raised yesterday, Mr. Letcher,
was the name of the servant of yours who was
convicted Okoretu? — A. Yes sir.

That you can take from me vas in January 1885, 8 years
ago. — A. It may be sir. -

So it would not matter if it was 10 years? -- A. I
would not say that.

And you say you are always having trouble with thefts!
A. 1 am having it at \‘.helmnnt sir.

I put 1t %o you that you keep these things to gourself

‘ A. Not necessar.ly.

You then by way of proving to me that thefts are
taking place bring up something that happened two
years ago. I should have thought that was pretty
mach one theft in two years’ -- A. I have had
more than ome but that is the only one I had
definite proof and got a comviction on.

Have you brought any single other case in this Court
for the last two years? -- A. I have not sir.

Well how do you know you would not have got a
conviction? What do you mean? -- A. J have beem
in this country a number of years and I know that
unless you haye definite grounds and wvitnesses to
prove everything against an accused no Magistrate
is going to convict.

You must feel very happy that that is the law of the
land? -—— A. I think that is the law wherever you
g0,

Referring to immediately before the accident — I wam
you to correct me if I am wrong. You say "I was



Q.586, I realise that. 1-syppose it was a mtter of 3“

Q' m.

-

Q.558. mmwumuthtmthmnrl-

Q.568.- You nu told us that just unountoly borm the

Q. 560.

Q. 561,

Therefore you will agree vith me that you were right

I am not up in these sporting terms. I don't kmow

He was rumming in the direction of the road whilst

not far from him. I swng round and came face to
face with him. 1 put’on my brakes intending to
Jump out. To my surprise he changed direction

and cut acrogs the front of the car going as hard
as he could. T shouted to him to stop two or
three times. iie looked round, hesitated, and fell
in front of the radiator. I thought he had tripped
and fallen im & pighole" and then later on you .
say "When he dluppur’ed in front of the car I
thought 1t was better to straddle him" -- i. You

&
nust realise sir I mad not much time to think.

or even less than-that. —— A, TYes li{' =

on top of the boy when he changed direction. Yom
were within 2 or 3 yards of him and nothing oould
be done: —- A, Eutirely due %o his movements, sir.
Had he stéed still or had I knocked hin dowm it
would have been a different matter.

n;tn,lnunruugou?—-A. Yes sir.

incident the boy had been going wnrdl the road
ul!bnrminandt.hmhommu
to go towards these trees or Mr. Booth's lines.
¥Was this while he was still running? -- A. Yes
whilst he was in full flight.

what you mean Yy & Bative being {n full flight.
A.. T'meen Wilst ¥ ws running.

yow were doing this circle. He then changed his
ideas about the road and turned to go bagk. WVas
he going in the direction of the trees? — i. Wé
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was more or less followirg the tracks. He got
down towards those trees a little to the right.
(Witness indicates on plan).

Not quite:parallel with the road going Zast. Aind
you saw him turn and make this new manoeuvre
going RBast? — A. I had more or less prepared to
stop my car and put on my brakes and then when I
saw him start up at full speed and swerve I N
naturally thought 1 would have to make up another
round.

What actually happened was that immediately he-
started going Bast you swerved hard round to cu¥
him off. -- A. Ky tracks show that I braked fukl
on and I would have stopped my car befare I
completed tlnt. circle had the boy not moved in
front of my car.

Am I or am I not right in suggestimg that if you
want to turn quickly the best motor drivers brake
hard and some of the racing motorists do all ‘
their twrms with the brakes? —- A, I am not a
racing driver and I don't know if they employ thls
Aethod. '

But when you have besm attempting to avoid other
peoples’ urghunou have ‘you not found that h'
you brake hard it swerves your car? — A. Yes,

\nd I suggest to you that if you were in a hurry and
wanted to make a quick turm you would brake
suddenly and the tail of the car would swerve
round. I suggest that is what you did on that
day. Is that not so? You admit you did brakef?—
A. The braking marks on the map show that the
car was fully braked long before I hit the boy.

Do you agree with that plan? — A, Yes sir.

Assuming there was no boy and you had to make u;
short a turn as possible is that not exmotly

]
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what a goed driver would do? — A. You might
agres with me sir, on grass land 1f you did vhat
you say I @44 the car would swerve practically !
round on its tracks and face jhe way it was going,

Q.568. Is it not a series of tufts of grass? — A. No, the
grass was long.

Q.5¥0. Will you agree with me to this extent, leaving out
what happened on that day entirely, if some wicked
person had wanted to cut off that native going
Bast and he happened to be going hard as you were,
that the way to cut him off would be to brake im |
exactly the same way as those trabks. mtwil

N be the quickest way of cutting him off’ — :\, I
don't see amything wnusual about that track.

Q.571. And the fact of the matter is, Mr. Letcher, that you
were s0 close on to him that when he disappeared
by falling or Vhatever it was you could do
absolutely nothing about it° — A. I codld do
nothing as he fell in front of my car. If a maW
munrr-t_otnurenyn'mtdonwmu.
Had he not fallen he would have got.away. )

Q.578. You den't think you would have been sble to get Mim
vith the right ving or something’ —— A. T dowbt
it, as he more or less fell oa the right hand #flle
The marks en the ground show that I think, and the
fact that I pulled him out from the right side of
the car would go to prove that he was more to the
right than to the left.

Q.575. I am quite prepared to admit that, but if you hed
managsd to swing over another foot and a half left
you would have missed him altogether. — A. T'had
to think guickly sir. I 4id what I thought was'"
the right dliag at the time. I oould net see Mim
and I thought by going right or left there was a-
chance of the wheel hitting him. I did what I
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thought was the right thing at the time.

But is it not a fachithat you were so close to him
that you had b go on? =y 7 could have swerved
1ortu1mm“““’hﬁ‘ )
that 1f 1 had Jost gy bead.

But your diffioulty was that you were frying to cud

" hin off frem the trees? — A, ‘No sir, I was not.

‘ou rullywn.hdﬂo.aﬂynm
going ta stop him a$ any cosk, That is the whols

: case, —— A. Dan't you believe it sir.
Q.B?7. To turn to something elge, going back to the original
e conversation between you and the two boys Avinda

and Odongo, when you stepped these boys did you
fell the first boy iwinda words to this effect,
that"if you have not got a kipande I wvill arrest
you't — A. As a matter of fact on thinking over
. the matber I d1d not sotually stapy hin; 1 he

= 2 had wished he could have gone straight past.

57 »Yahlpkoum.udnuut?—-l. As he came up
7. %o my.car I asked hin where he vas going.
'my-uummutuuunpnmm

u'rutul?—b lo.Iuian!hdﬂn“
nnmummmon'!umunc
ggtb.okh.obotoremuthto trouble ak you
are walking sbout without a kipande®.
Therefore when you stopped him or he stopped to
speak to you you said, after the first words
whatever they might have beem "If you han”
got 2 kipande I will arrest you" -- A, “No sir.
- And if anybody says that it is untrue? — A. Yes.
And whem you spoke to him did the boy become very
nervous? — A. He was already nervous. e was
not speaking 1ike an imoosmt persen. .
DidhogctW%}om?-—A, Ko.ocrm
moved on after I had spoken to him.

_— g




Q.584. Had he his kipande with him? -- A. He said he had
not.

ind 1f you had said that you would arrest him that
would have been sufficient ‘to make him frightened?
A. If he had his kipande vhat was the point of
him telling me he had not got it, in which case I
should not have interfered with him.

I am saying in answer to your suggestion about his
guilty conscience that if a native is walking in
the vicinity of your estate without a kipende
and you stop him and say *Tf you have no kipands
I will arrest you" that would be sufficient to
make him move off? — A, It may be sir. T
naintain it is in the interests ¢f the law,

That we all agree about. I am only trying to get at

" the mental attitude of this men, snd I ask-you

once more did you not say to one-.or other of

these natives "If you have no kipande I will
arrest you"? -- A. Fo sir. I didn't say "I will |
arrest you®. |
anything like that, because I do not want to
quibble over small words? -- A. I cannot quite
remember the words I used. I simply said "If you
don't get back to where you come from you are °
likely to get into tromble walking about without

a kipande®.

And the other boy, I suppose sitting where he was
on this mound he would have heard this? —- A, I
doubt it sir,

You were not shouting at him? — A, No, I was
sitting with my engine switched off and there was
no need to shout,

The other boy was about what - 15 to 20 yards awmy?—
A. At least 50 to 60.
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If anybody says 15 to 80 it is untrue? — A. I
should think so sir. :

Did you call him? -- A, Not then sir.

Didn't you say "Kuja hapa"? ---A. Only after I
was right opposite him. Where my tracks turn e
that map I stopped my car and said “"kuja hapa®,

And so you didn't address him from where you
addressed the other boy? -- A. No sir,

When you got to this place wherever it was when yo
did address him you called him? — A. I merely
said "kuja hapa" .

And did he move in your direction? ---A. Ilie them
got up and hesitated. I don't titink he quite
knew what to do and then I heard the other mam
saying "Ringl ringi opiyo® He then started off
at & guick walk., o

In the opposite direction do you mean? -—- A. In
the direction he went round to the bush.

AMAm-M'hjahp'udhwmm
step tewards you as if coming to talk to you? —
A. Ne,

Would it be true to say that you shouted at him? =
k. Mo sir. )

If amybody says you shouted twice that would not M
true? — A. I may have shouted at him after I
started the car but not before.

I suggest to you that when you called "kuja hapa®
the first time that he started to come in your
direction. He came about a yard in your
direction as if coming to you. That is not
oorreot? — A. I would not like to say it is
eorreat but he walked across. Immml/
and he more or less went in that direction but
Iwnldiaotukohmhunalmnmi
me. It would depend en the eyesight of a
persan witnessing it. .

.
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Q.608. Did you then shout at him twice and did he then
ut;rt walking off in the other direction? --
A. When I saw him walking away and heard the
iy other boy shouting I then shouted again "kuj
hapa wewe"
1,604, Nov aid he run because you were shouting at him? --
A. I & not think so sir.
Q.806. In other words, did he not run until you had shouted
at him? - A, [e was running when I shouted at
m“ $
f .608, 0 Dad alrepdy started to run and therefore it would
it By trus 12 anybody seid he ran because you .
3 ' munumt—g. I would not _say so. .
) G.807. I«&thnuﬁnmhmmh(-l‘-
{ nmftnmu_h_hmrtrytomndu

L % Ane back of the gaFf — A, ThEt is a point WAt
I might explain sir, T told you thet I swerved
~: ‘uy car round and faced ¥im: -As I explained he

. tried to cut across which would mean that he was
‘more or less travelling the way I had been coming
and from & vitness who apulll not explain himself
mnnnuuuhu.hnbumh
p)dﬂhar. I mnzh\mu

"n-z. -

ll!)t-ﬂnlb‘opn-\untqlﬁm

Q.009, Wum — A, No sir.

Q.810. I‘Mh".r-& No, not at all ir.
QoL -nﬂ'-ph-m *To wy surprise he changed
diregtion and cut across the front of the car
going as hard as he oouwld“§— A. Yes sip. .
Q.618. How far away from you would he bé shen 'hé Shanged
direction? — As’ When he chinged direction he ..

——
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must have been ] should say the full lemgth of
two ou) (wm House diagonally).
QJJ* M .when b chnnzd direction you them shouted at
“iske him several times? — A. I thtn shouted "Simama®
Q.614. That means "stop"? -- A. Yes, it means "stand".
Q.6156. And it was at that moment while you were shouting

"Simama" that he threw himself in front of your

car? —— A. I would not like to say that sir. I

shouted at him several times and as I say I

thought he had got away. When I started to

accelerate I had more or less swerved the car
round and he tripped and fell in front of the car.

I don't remember if I shouted at the time or

before. I don't think I shouted at the time he

fell.

Q.616. The position is this, that he siarted t0 run ecwdss
your bows when he was that distande awey and you
tell the Cowrt that you couldn't aveid him? —

A. Por the simple reason that as I swerved wy
car he twrned across, fell in fromt of my car
and I couldn’'t aveid him.

HIS HONOUR: (To Accused) Do you want to give any further
evidence? -~ A. No thank you My Lord.

HIS HONOUR: I just want to give you an opportunity if there
is any other point you think you have left out.
A. No My Lerd.

HIS HONOUR: Do you want to call your son now? -- A. Yes, My
Lexd.

EDNARD JAMES LETCHER 7 years old. (Unsworm):

HIS HONOUR: What is your name? — A. Edward James Letcher.

HIS HONOUR: How old are you? — A. 7 years old.

HIS HONOUR: You know that the proper thing is that you must
speak the truth, don't you? — A. Yes sir.

HIS HONOUR: And you know it is very wrong not §o speak the
truth? — A, Yos sir. R
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ERAMINED BY ACCUSED::,
Dommmi\;nm the road with me

on the 7th,Edward? -- A. Yes.*".

What time was 1t? —- A. Before breakfast, after
lunch.

Did we see anything whilst travelling down the road?
A. Yes.

Will you tell the Judge and Jury what we saw’ —
A. Two boys.

What happened when you saw the two boys? — A. One
went into the maize and one came on further:

What did I do then? — A, You stopped. '

And them what happened to Q:eboy'hoom;lmrt!lr
A. You stopped and talked to him.

What did I say to him? -- A. Natoka wapi. ('hgro have

you come
Mmtudhmly?-A. Bwana Booth's.

lhltd.idlltytohil? — A. "Nani ile mtu nakaa
ndani majani?”(Who is that boy litt;:ng in the
grass?)

What 414 he say then? — A. Miri hapana jua. Nafuate
mimi burre” (I do not know. He is following me for
no reason).

What did I do them? — A. You started up the car
and went further,

How far did I go? Where did I go to? -- A. To
where the boy was sitting in the grass.

Did I go aleng thé road or did I go into the grass? -
A, You stogped on the road. N

Are you sure I stopped? — A. Yes. /g

How did I stop? — A. You pushed the key ide i+

" Where was this other boy them? — A. 8itting in the

grass,




Qv687.. Was he Just sitﬁ.ng there liks & ﬁq um%

or how vas he sifting? -- A. -Sitting down.

(1744808, And vhat happensd then? — A. You shouted to hin.

... 659,
Q. 640.
Q.641.
Q.642.
Q.645.
Q. 644,
Q. 645,
Q.648,

Q.647.
Q. 648,
Q. 648,
a,00.
Q861
Q. 688

Qo“o -

Q.654.
QQ“.

Q.656,
Q.607.
q.688.
Qn“o

Qo mo

Did I shout lowd? — A. No. e

Hov loud did T ghout? -- A. Net too loud.

What did the boy do them? — A. He stood up.

What did I shout to him? -- A. "Kuja hapa" (come here)

Did he come? -- A. No.

What did he do? — A, He went away.

What did I do themn? — A, Started up the car.

Was the boy just walking when I started up thé car? —
A. No he was rumming.

Did I shout to him again? — A. Yes.

WVhat d1d I say? — A. "Simama" (stand).

Did he stop? -- A. No.

Vhat did he do then? -- A. He ran.

"Did he run hard or slowly? — A, Hard,

What did I do them? — A. You started up the ocar.

What 41d I-do after I started wp the car? — A. You
went after him.

How far did T go after him? —- A. -Into the trees.

And vhat happemed them when we got into the trees?
Did I-speak to the boy again or did I just go eh?
A. You wemt om.

“Did I speak to him? — A. Yes.

at @14 do after I spoke to hin againt — A, He
turned round then.

And what did he do when he tumed rownd? — A. n\‘
to pass the car. ke
-umt-pumm-mmwu-'
the oar just as I tumed rowsd? — A. Yos.
Where was he vhen he tried to run past the car? Vas
he near the road or in the grass? — A. In the
grass. .

X



4. 661.
<683,
.668.

H-mo
L. 6658.

Q. 668.
Q.867.
Q.688.
Q.669.
Q. 670,
Q.671.
H‘_e?s.

Q.674.

Q.675.
Qe ere.

Q.877.
Q.678.

Q.6879.

«.680.
Q.681.

Q.682.

. 685,

- =~
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was he near the road or off the road? == A, Off the

road.

I3

. <
‘-mdommnkhtnedwmnpst the car? Are

you sure he tried to run past the car? -- A. Yes.

He didn't try to rum away from the car? You are
sure he tried to run past the car? -- A. Yes.

And what happened then? -- A. He fell over.

How did he fall over? Did the car hit him? -- A. He _
fell into a hole.

You think he fell into a hole? -- A. Yes.

Did you see the hole? — A. Yes.

re you quite sure you saw a hole? —— A. Yes.

¥hat happened vhen he fell dowm? — A. The car-weab.
over him them.

What happened after the car went over him? — A, You

And where was the boy? — A. Under the car.

Did he stay under the car? Did I leave him wnder the
car? — A, No. ' o '

What did I do? <- A. You pulled him out then,

What was he doing whem I pulled him out? Was he
laughing or what? -- A. Ne vas shouting.

Did he say anything after I pulled him out? — A. Yes

What did he say? -- ». He sald "Nitaua watoto yako
yote" (I will kill all your childrem).

You are quite sure you heard him say that? -- A. Yes

It is not what I told you to say? -- A. No.

¥hat did I do them? — A. You went to the trees to
look for some water.

Did I find any? -- A. No.

What happened? -- A. You turned round and came back
again,

And then? -- A. You picked him up and put him in the
back of the car.

And what happened after hat? -- A. You took him to




Q.684.
Q.686.
Q.608.
Q.687,
Q.688.

Q.688.
Q.690.
Q' 691-
Q.693.
Q.698.

Q. 694,
q.696.

Q.m.

Q. 897,

Q. 698.
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My. Booth's. fa

D14 I go fast to Mr. Boofh'st sk, Ne.

Are you guite sure? — A, Yes. *©

Dia we travel slowly? — A, Yes.'

Are you sure we travelled slowly? — A. Yes.

What was the boy doing whilst we were going to Mr.
Booth's? -- A. shouting.

Was he doing amythipg else in the back of the car? —
A. Trying to get:out Wut he coudd not.
¥hat happened when we got to Mr. Beoth’s? — A. We..
stopped then nnd Mr. Booth came.’

What happened after we sav Mr. Booth? D!.‘dluy
anything to M. Bgoth? Did I ask him for anything
A. Yefyouuhdhhforubay. Y

Did he give me a boy? — A. Yes. <=

¥hat happenod them? —= A. You started up the car
and “turned, ‘

And where did we go to? — A. To Mr, Boy's duka.

.nd did we stay at Mr. Boy's duka or what did we do?
A. We d1dn't stay very long.

Did we do anything whilst at Mr. Bay's duka? —

_ A, Vashed the boy and pye_phh a druk of water,

And then? -- A, Put bgm in"%he Back of the ear
agajn and started wp and went to Kitale.

Where did we take him to? — A. To Hospital.

HIS HONOUR MR. JUSTICE HORNE: Wheresbouts was this boy

~ sitting down in the grass? — A. Beside a bush.

3
mm How far away from the edge of the road do yom

?; y

.09.

think he was? Vas he near or far? -- A. As far
as those troes nﬁ‘l (uu‘w&- a
£

aagam, of thoes i)

lw.« s ws ntﬂ‘pﬂ fun, -un'th? Chasing
~,nth! all over the grass. Didn't you' Q’GE"
it was good fun? — A. No.
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Q.700, Why didn't yow 11MS"I¥? Don‘t you like chasing r

- people? — A ¥o.

Q.701. Do you newer chase other little boys? — A. No.

Q.708. What a good boy: nd the native was dodging all
about? — A. Yes.

«708. And Daddy was dodging about after him? — A. Yesy

Q.704. And eventually Daddy caught him? — A. Yes.

Q.706. And Daddy was so ¢lose on him that he wemt right
over him? —- A. Yes.

Q.708. That is the whole story is i3 not? Yes.

Q.707. When you said he was trying to get past the car you, .
nean he was trying to get behind the car don't
you? — A. No. -l

Q.708. Do you remember saying when you gave evidemce befors
mtumwmnmbmmm—u.‘i&»

Q.709, Didn't you say that? —- A. Wo. -

Q.710. What happened was that he was trying to get back
into the bushes? — A, Yes.

Q.711. And Daddy cut him off? -- A, Yes,

Q.718. That was all wmasn’t 1t? — A. Yes.
W'

Q.718. mmwmmn—munmux
chase after him? — A, No. o

G-714. You have fust teld this gentleman mtnmuﬁu

ulonrthophummtlmmulcni

the place behind him? — A. Yes. r

~

. Q¥18. Is that right? — A Yes. P 2 j
.718." And vas I '~ A. Yes,'gping in and out of
Q.717. Was the boy running along in front of the car? —

A. Yes,
Q.718. VWhen was he running in frant of the car? — .. s
soon as you started. ' v ead

Q.719. Did he rwn in fremt of the car’all the time? -¢.,‘,p

LR e, W, 434 he 2 uuqamufm,,ﬂ?(n
» "tm you wet the other. g

»

a ' 2
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Q.700. Why didn't yow I1MS"I¥? Don't you like chasing 'y
8 people? — A. No.
' Q.701. Do you never chase other 1ittle boys? — A. No.
Q.708. What a good boy. nd the native was dodging all
about? —— A. Yes.
«+708. And Daddy was dodging about after him? —— A. Yes;
Q.704. And eventually Daddy caught him? -- A. Yes.
Q.706. And Daddy was so close on him that he wemt right
over him? -- A. Yes,
Q.708. That is the whole story is n not? Yes.
Q.M.'hnyuoddhn-stqugtoptpstthomm
mean he was trying to get behind the car don't
you? — A. No.
Q.708. Do you remember saying when you gave evidence before
mtbimmhmbwnoaﬂ—k.ls
Q.709,. Didn't you say that? — A, No,
Q.710. -What happened was that he was trying to get back
into the bushes? —- A, Yes,
Q:711. And Deddy ocut him off? —- A, Yes.
Q.718. That was all wasn't 1t? — A. Yes.
ER-RJAXINRD BY ACCUSED: .
q.m.mmwmwmmumnuumx
' chase after him? —— A, No. g
Q.714. !'on have just told this ptlmn that he was dm
; xulov-rthcphnommtlmw:uul
et the place behind him? — A. Yes. g
,\,\q,mi Is that right? — A, 4 Yes. | {1 .
Q.718." And was I ’— A. Yes, ‘gping in and out of
Q.717. Was the boy running along in front of the car? —
A. Yes,
Q.718. When was he running in frant of the car? — .. s
800n as you started. ' "
Q.719.  Did he run in front of the car'all the time? —i, JNe
5 4 u.m. “Whn, 444 he 3jep reming 4n front of the car? -
T ~=_‘ ; mno you went the other.

P A W + o e it " 4 = » B -

el
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Q.781." Wnigh way did e go? -- A. He went thsfiway and you
went that way. (Witness demonstrates).
Q.732. Did he go into the grass? —- A. He came out of the
thorn bushes.
ACCUSED: Will you take it My Lord that he means the boy went
to the left and I went to the right? )
HIS HOFOUR: I have got down what he said.
Q.785. Did he try to run away from me when I said "Simama"?
Did he try to run away? — A. Yes. -
Q.724. Did he stand still? — A, No, he ramn.
Q.785. Where did he run to, the fromt of the car or the side
of the car? — A. To the frént of the car.
Q.7%6, :nd what happened them vhem he ran %o the front of
the car? -- A. He tried to pass the car.
Q.737. What happemed thenf — A. e fell in a pighole.
FORREST LOGNON XiGSON Swomn: o =
BEAMINED BY ACQUEED: | - i
Q.788. MNr, Megson, you are a Justice of the Peace? — A, Yes:
Q.m_.. Do you remember taking a statement about the 7th of
= September at the local Native Hospital? — A, YesS,
Q.780. Was it a sworn statement? Was it wnder ocath? =— A, IV

S

was under oath.

Q.781. V¥ho did you take the statement from? -- A. I took it
from a native called Odongo .

HIS HONOUR: On what date did you take the statememt? — A, I
am trying to refresh my memory.

THE ATTORNEY GENERAL: The statement is here and can be
produced so that he can see it if he wants to.

HIS HONOUR: He had better see it them (Statement produced to
¥itness).

WITNESS: I ddted 1% 7/9/36 § pom. If I remember rightly I
read it over to Odongo en the following day at
10.15. 8/9/%6. :

HIS HONOUR: He was not-on ocath was he? -- A. Yes he was o
oath.
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Q.781." Whigh way did Ne go? — A. He went thé$/way and you

went that way. (Witness demonstrates).

Q.738. Did he go into the grass? —- A. Hé came out of the

thorn bushes. '

ACCUSEDP: Will you take it My Lord that he means the boy went

to the left and I went to the right?

HIS HOFOUR: I have got down what he said.

Q.785. Did he try to run away from me when I said "Simama™?

Did he try to run away? — A. Yes.

Q.784. Did he stand still? — 4. No, he ran.

Q.785. Where did he run to, the fromt of the car or the side

of the car? — A. To the front of the car.

Q.7986, /nd vhat happened them vhem he ran to the front of

the car? -- A. He tried to pass the car.

Q.787. What happeméd thenf — A. lHe fell in a pighole.-
FORREST LOUBON XEGSON Sworn: '
EXANINED BY ACOUSED:

Q.788. Mr. Megson, you are a Justice of the Peace? — A. Yes.

Q.729, Do you remember taking a statement about the 7th of

L September at the local Native Hospital? —— A. Yes.

Q.780. Vas it a sworn statement? Was it wunder cath? — A. It

was under oath.

Q.781. V¥ho did you take the statement from? -- A. I teok it

from a native called Odongo .

HIS HONOUR: On what date did you take the statement? — A. I

am trying to refresh my memory.

THE ATTORNEY GENERAL: The statement is here and can be

produced so that he can see it if he wants to.

HIS HONOUR: He had better see it then (Statement produced to

A ¥itness),
WITNESS: I dafted 1% 7/9/36 § p.m. If 1 remember rightly I
f read it over to Odongo an the following day at
10.15. 8/9/%6.

HIS HONOUR: He was not on oath was he? -- A. Yes he was an

oath.
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: HIS m I cum;t exclude it from the Defence. It is
1 : - quite admissible as far as I am concerned.
| {HE ATTORNEY GENERALs I do not know the object of it and at
this stage I am not prepared to o6bject. I can
/ only say in passing that as far as I remember
nothing was said to 0dongo of what he said on this
i naturally we would not want to take

) "' pceasiou but
advantage of the accused if he did not knovw.

HI5 HONOUR:We will hear it then. (To Accused) You wanid: to
put this statement in I take it? / /

ACCUSLD : If 1t pleases you My Lord. )

HIS HONOUR: Before it 1s put.in I ad better read It.
(statement handed to His nonqzr),. £

hs HONOUR: (To tccused) You were présent tgo?f i 1

< ACCUSED: Yes My Lord. { ,’ ;

HIS HONOUR: And cross-cxanined the man? k

. . ACCUSED;  Yes Xy lord.

. HIS HONOUR: Doyouru.ny want this in as partoryou'

: ) defence? ‘

i ACCUSED:  If it plesses you Xy Lord: I would like Mr.Megson
to read it out. = §

HIS HONOUR: I camnot very well exclude it.

THE ATTORNEY GENERAL: And I certainly will not raise any
objection if the accused wishes it. I have not
read it actually.

HIS HONOUR:(To Accused) If you will be advised by me, I am
supposed 'to consider your defence as you are
undefended and my opinion is that it is not worth
your while to trouble with it, but if you insist

7

.
P

you may have it.
ACCUSED: My Lord may I cross—examine jir. Megsem?
HIS HONQUR: Not on hearsay statements. You can either adopt
3 " the course you were planning to (o‘;” that 1s, to
wtmem;:tmngmrm!otmomniryou
wish, I cannot say more.

| -

O
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THE A’HOHK.Y GENERAL: I think it would be only fair if I
mention to the accused at this stage that if he
wants amything out of that statement I am going
to have the whole statement. 'l"ho moment he puts
that in I am geing to ask Your Lomdship to allow
the whole statement to go in.

ACCUSED: I do not quite undepstand My Lord.

HIS HONOUR: You do not understand but I think I have
intimated to you'that if I was advising you as
defender I should not put it in.

ACCUSED: I thank you My Lord.

HIS HONOUR: But you are perfectly at lﬁ”tp h-n ;t u
you wish.

ACCUSED: Thank you My Lord.

HIS HONOUR: You do not want to pursué the matier futher?

_ACCUSED: No My Lord. ‘

HIS HONOUR: Have you any other witnessés?

ACCUSED:® T would 1ike to call my beadman if he is here, -

\

MUSA san of OTUNGA Christian Swomm: Marama Tribe.
EXAMINED BY ACCUSED:
Q.758. You tn‘w Headman? -- A. Yes.
Q.788. Bﬁvlanglnveyou'orkdmm-hvlvmnnﬂ'-
Qéi784. During that time have you known of any -thefis on &y
faru? —- A. I know there are very thefts "
i the shawbe. Even now they are '
| Q.Tss, lh,tmthyltulng?—.p They stad .
Y -m-uum-‘nr&w jos'ab athlen
G: 786, Wore wa--. mﬂuuﬂ.
s omnvieted? - A. 1 ws there.
Q.787. Have there been any thefts since? -- A. Yes there
hnhqmwm-.r mdye ws
» J‘ l%hi:ﬂouuut A e thtoves. After-
iy f»r _/#hat there were more thefts. memlomot
F L amseey wae sinlen.




t/ Wbl . \f"/
& E- 7 - :

Q.788. Have there been any thefts resently? -- A. Last )
. Sunday the 17th two sacks of maige were stolem,

Q.789. This last theft you are speaking sbous, yow will admit
that 1t 1s stil] usder investigatbon? — A. Yés
we are still investigating.

Q.740. Have you got any clue? Do you know where the bags
might have gome? —— A. We have been searching. We
went with a nete to Mr. Booth but we could not find
where they were taken to. We are still searching.

: Q.741. Nevertheless there have been thefts steadily ever o

K' ’ o since the boy was put in gaol? — A. The thefts L

S ) are still going on even in the houses. When we go

out to work peopls come to our houses and rteal the

P fowls even and take them away.

-+ Qe748. hemmmumuﬂhnummmummt

rn-ltlw'ﬁnnﬂ.ngyonrtyun urunj--t
. Ae l.lhn-tu.,l- o
Q.Ni. Where were you when I had fhis sccident and Odengo wis
X I‘M—A. Iumoalnwtowmtry
A+ tu--o-tl. '

>

QM !um;uhnauut-ythd‘umthrmmv—
A« Bven now they are still stealing. - ’

QJ‘. Then you say om your shamba do you mean that people
coms and steal at your shamba from outside or that
you are harbouring thieves yourselves? — A. We do
lﬂkﬂuﬂnmthhnlm. We find things
nissing and we canmot find who took them.

Q.746. And you always report these to the Bwama? — A. Yes.

Q.747.  And he gets very upset sbout it I suppose? — A. Some
times he sends a report to Badebess and the Police
are trying to search for the thicves and they

; H| SRR camnot get any thieves.

k. @748, When did that happe last when the Police searched sy

As Near Christmas last year. !




Q.749.

Q. 750,

Qo’MO

Q.752.

e 758.
Q.754.

Q.mo

Q. 788,

Q.787.
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Do you mean § or 4 weeks ago? — A. Thc,pa.r before
the last.

Anmmwmom.nonortm-m
Okoretu who got sent to prison?-- A. No, not

Another boy? -- i. Yes.

And they also steal clothes from the bBoys huts? --
A. Clothes, fowls. sufurias, cooking pots.

And blankets? —- A, Yes.

So 1f you were to.peetantrnge boy in your land
carrying & kikapu with a blanket you yould have a
Matmnhputosu!hntvnlnit'i—

A, IfIMMomumabcn;bQIwm
look his basket. h

Irnuuvaltunpboydthannpuvoum:'ou
look to see? — A, Ho'Imld look thcbuht
but usually I am at 'on:andhnn no time,

But if you did happen one day to meet a stranger
near your land carrying a kikapu and you saw
blankets sticking out would you search him? —
A. When I am at my work and some psople pass in -
the grass ..........

On Sunday them when you are mot at wopk} —A. If
Iuvmoyul‘uultopm.butlcmnotb
it if I do not see anyome.

HIS‘HJNOUR: You have been there four years? -- A. Yes four

years,

HIS HONOUR: Do you know the boy Odengo? -—- A. There are

many Odongos working at my place.

HIS HONOUR: Do you know a boy Odongo who is second headmen

at Mr, Bogth's? — A. No I dam't know the
~ people at Mr. Booth's place.
NO RE-EXAMINATION :
W called but not presmmt.

Witness Summens served by H.R. lnlkcr on 9/1/87,

Y
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{{IS HONOUR: Is he one of your own boys?

ACCUSED: le was discharged a week ago and said he would stay
here till the case came on.

HIS HONOUR: Is he absolutely essential to- your defence?

ACCUSED: Only to record certain evidence he heard whilst in
Hospital. e happened to be in Hospjtal and
overheard certain conversations which took place
in Hospital which might be of some use.

THE ATTORNEY GENERAL: The position is Your Lordship that the
Police have no information whatever as to where
he is now, mqhnuctmmbouloomgm
Mlnmmtonhymdthqhnutmuhm
allamth(phucﬂthmunoupothh

HIS HONOUR: Have you 't a lht.nt rmgt.hu wi tness?

ACCUSED: No My Lord, '
KIS HONOUR: Is there liy possibility of the Police nmung
hin?

THE APTORNEY GENERAL: Tt 18 en uxtremely diffigult question.

He was suppcsed to be in the Location but they
' have had that combed out and he is not there and
has not been there for some days.

HIS HONOUR: I am afraid you will have to go on without him.

ACCUSED: Very well My Lord, . T

HIS HONOUR: Itmoonlhngotnlut-ntfmmsm

) “y-hdo.mhmﬂuuﬁloomlu
& vhether this was going to affect your case in any
wy I might take a different viev.

THE ATTORNEY GENERAL: I do not want to do saything that
might be unfair to the acoused. Kight I suggest
to Your Lordship that if the Jury withdrew and the
acéused could then state the substance of the
evidence then you could come to your conclusion.

THE JURY WITHDRAW.
Accused states the substance of Sulemani'sevidence:

HIS HONOUR: I do not think it is sufficient to justify a




- ‘\-/) N
o985 ¢ ' \ : 1
. 7
postpanement. ‘ e

ACCUSED: I do not wish to hold up the proceedings Ry Lord.
JURY RECALLED: SN

HIS HONOUR: Does that conclude your ritneuos?'

ACCUSED: 1 have one other witness My Lord. Might T eaIl
Mwanga, the boy in charge of my maize orib.
MHANGA son of MYOGUTO affirmed:

ACCUS.

Q.758. Do you work for me? — A. Yes.

Q.759. How long have you worked for me®? -- A. I was engaged
in the year 1885.

Q.760. Do you live anywhere near my maize crib? -- A. Yes.

Q.761. Where is this maize crib of mine? -- A. Near my
place.

Q.768. Yes, but is it in the chamba or where? -- .. Near
the road.

Q.783, What road is this? -- A. The waggen road. l

Q.764. Where does this waggon road go $o? =- A. Up to the
Bwana's house.

Q.765. Does it not go anywhere else? -- A. No, it goes wp
to the Bwana's house oaly.

Q.768. Is this crib near a mealie shambe? — A. Not very
near.

Q.767. But there is a mealie shamba not far away is there
not? -- A, Not very far.

(.768, Is there a road near the mealie shamba? — A. No,
the road is far away.

Q.769. I am not talking about the main road. - A. There is
the road from the store.

Q.770. Which way does it go? How does it come out to the
main road? -- .. It runs from the store algng
the side of the shamba and joins the main road.

Q.771. Is this road near Mr. Booth's faxm? Is tt on Mr.
Booth's farm or on my faim? ~- A. The read is°~
between your farm and Mr. Booth's farm. '

(‘..
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q.'l'll. mumllile erib in relatiost ie this rosd? —
pt 528 A. mlwﬁilmndomtthggm
other side.
Mm:mdnotgom-thb'ltonnmf Is
m-mn«mmm-q. The waggen
road gods to the store, then from the store fo!

“Q.T78.

- -

the Bwana's house. : -

Q774 Yo my house? == 4. TYes.
Q.775. 1Is htumm-mho-umm-n:‘m

A That is the enly resd. e

Q.776. xry-mpmm'-iuaﬂbumm
road you would fuke that rosd? — A. Yes.

Q.777, mnmmqmorwmm-mﬂ
of wine? — A. YeB .u

-Q.778. VWhen &id the last cos take place? — A. Near

Q.779. Vere ﬂmwmmﬁn?—t, !u. -

Q.780. How lodg befere? — A. In the year 1984, . =
§O_GROgS-KEAKINATION : P

HIS HONOUR: Do you want 0 address the Jury now? LA ‘

ACCUSED: I would like to call a witness to give evidmes

' regarding my past. xmuzumfv
unmuump!-laﬂbduh
that I am a rash driver a reckless charagter.
I would like to call Mr, Albert Bay who has kuiis
me longer than anybedy in Kenya and who is alse'a
past member of the Police Perce.

THE ATTORNEY GENERAL: There has been no evidence whatever
called with regard to the accused's driving exoe
.mmm‘ﬂlﬂtbnlomto;ﬁ
Crown 13 that he 18 an extremély good driver el
that {s how he managed to ywn this man to earthi

HIS HONOUR: T do not thiSk it is necessary for you to oall s
vitness. It is always assumed, and in fact Whex

-

»
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@.'NI'. Mu the maize crib in relatiost. ie this roed? — ‘
¥ A mltorouanoudcmdtmwuum
other side.
Q.778. Does this rosd not go from the store at all? Is
there mo road from the store? -- A. The waggem
M“tothelton,thnmmltmh

the Bwana's house. -

Q.774, To ny house? == 4. Yes.
Q.775. 1s that the sane read vhich cemes frem the main read?

Ac That is the enly reed.

Q.776. Ifyanrapilemw-inonbuthom
roed you would fake that road? — A, Yes.

Q.777. Have there been amy thefts of maize from this orid.’
of wine? — i, Yebs ' :

-Q.778. When 214 the last one take place? — A. Near
Christugs Day. "

Q.779, Vere there axy thefts before that? — A. Yes.

-Q.780. How loig bafere? — A. In the year 1984.
HO_CROSS-RIAKINATION :

HIS HONOUR: Do you want 1o address the Jury now?

ACCUSED: I would like to call a witness to give evidmoe

‘ regarding ny past. I medntein dhat the Crom *
have tried to prove o Your Lordship and the Jury
that I am a rash driver a reckless character.
I would like to eall Mr. Albert Boy who has kuwa
me longer than anybedly in Kemya and who is alse a
past member of the Police Feroe,

THE ATTORNEY GENERAL: There has beem no evidence vhatever
called with regand to the accused's driving exoept
-ﬁhm-hrmumuhm:o;n
Crown is that he is an exfremély good driver aslit
that 1s how he managed %o rwn this man to eartli

HIS HONOUR: Ibutmuummmmm.
vithess. It is always assumed, and in fact there
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is no guestion arising here as t0 character or
anything like that.

VHi ATTONEY GENERAL: There is just one point I would like
to mention at this stage.y Rather than that the
acéuad-:hkmid suffer from any “Sense ‘of injury
because this ‘witness cannot be found I am
prepared, if Your Lordship grants an adjournment,
to turn out every askari and search the phole
place. I do not want any question to arise
afterwards of the Crown suppressing witnesses.

I understand he is supposed to be in the Logation
but so far he as not been run to earth.

HIS HONOUR: I am perfectly prepared to grant an adjournment

- if you insist to see if this-witness can be found
but personally I do not think his evidence is of
mach importance. I do not think the Jury will
pay much attention to it. I think you can leave
thyt safely in my hands but at the same time to
be absolutely certain you may have an adjournment
and we will see if we can find him. i

ACCUSED: I doubt, My Lord, if you will find him. e was
being searched for yesterday aftermoon. I doubt
if it would be of much use. I am prepared, My
Loxd, to closé my case.

HIS HONOUR: You did mot address.tie Court before you opensd

o your evidence so I take it you have the righk%e _
address the Court now on any peint you wish -
stress or make. 1

|
|

ACCUSED ADDRESES THE COURT: ;

If it pleases you, My Lord, I would like to point out
to Yowr Lordship and thc Gentlemen of the Jury that in this
case the two chief witnesses are both brolﬂnrl.‘ They have
trumped up a ckmrgemdghin flll:éﬂ@.ﬂtoytll

o




- . Y Lt
Y, . 3 { v
- 81 - AR
= i

By 2 5 ok )
sonvioted of dsliberately mi;n of my way to do this
man Odongo grievous bodily harm.

The evidgace is.false, My Lord, and the-chief
vitness Avinda has, I think, more or less proved that. In
the first place he stated that after I chased his brother
into the grass his brother went to the left when he
actually turned to the right. He then said that ks
brother tried to get back to where he was standing when it
has been proved by the car tracks that his brother was |
running actually in the opposite direction.

I maintain, My Lord,that if these witnesses spake
the truth and nothing but the truth the case would be
different. I do not deny the fact that my car went over
Odengo but had he acted as the first man Awinda acted
nothing would have happened. That is all I wish to fay
Your Lordship. :

.
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T Yk :‘\ a4 Y S ‘
'loquu-qotthNnyonhnntowﬁnyo\r

numm:tummammma-usm

bomuctﬁomohn“l&toraoﬂph“hn.'

The prischer; &8 fou caf see from the Information, L
 aharged that he 14 grievous hedily hars to-thds man Odongo
mmmhvanbm\hthMhanh.aud
mmyuhvotbtn.uealdhumm.mu
mm-nbcurm’botltpllyonthttho-hnﬁq
'm.wuu-lmm-pmmmtuuqm
grievous bodily ham, monturuﬁibo{hdl-tlh,
vy, that we can have no doubt that that barm ws done My
uutofmtmdbmuomAmhnv-M
uuaumab,-htuﬁnhoddmmﬁhnx »
mthtﬂ?mu.nnthmundﬁhm i
Muhhnrnﬁortnl-ﬁo-nlu.d“m =
and-he weat over hiam, !ou.a;z‘lmou.btht.-n
Mmuw.ﬂtﬁh&.tt“mm“.
m‘\.anmtmujumm.ot;mtmm-m ’
mmtvi‘nﬂunm-mc,mutm
Crown clearly shows to you by their evidence that no felomy
had been committed on. that day upon his property, nothing )
otthtn.nd!ndb“ldmo,thqlhnvototollyouthilh
l-, thnlnhuulonl right whatsoever to try and go
lMthlthoyinuntm. The mere fact that whem a
mﬁnilpnuiunlﬂthmdyouuncaum-tooo.
nndbodoelnoto-lmutunmthomttomt
hhortouththmtlh_.or,mityouhndn
rlpttomtm.tont-pthmﬂhhbylmm
uanu;-rm-mum-—m-.

Now, therefore, that being the outline of the _
mm.ruumumttuéomlumto-uxr"
thoniswﬂnltinthobodyotwid.oo_‘tchubcﬁ;
you Which will enadle the acoused to establish his defence.

b
.

.\ &
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But his defence, so far as I can understand, is that he
has a right ta, behave in this way because some thefts !
were committed at his place a longw.while ago, in 1985;
but even if thefts have been committed €lnce that time

he has no right at 10-80 or 11 o‘clock in the morning

to jump to the conclusion that these people have committed
thefts and in order to justify himself he has got to show
that the thefts have actually been committed or, if not,
that he had reasemable grounds for suspesting these
particular individuals. That is the state of the law in
this country.

Now the Accused has asked you to cut the evidence
of Awinda right out and you may do so, but none the less
it leaves the evidence of the injured man Odongo and
there is & conflict of evidence between his story snd the |
Accused's .vhich is not very material but I will deal with
4t; as to whether the other-boy told him to run or not.
If what the Accused says is trus, that the other boy told"
him to run, there must have been some reason which is not
explained. I want you in considering that to remember
that Mr. Percy Booth and Mr. Keith gave evidence and
their evidence was of admissions made by the Accused on
that day to this effect: He saw two boys; he asked them
to stop; one boy stopped and the other ran away,; that he,
the \ccused, went after him; he slipped and fell and was

i overs  Thag was the Accused 's statement that day

andl §t 1s praotigally the Accused's statement this time
and I MMMDMW legal defence to m}t
chu'go vhich uirwmﬁm him here. His own

evidence more or less convicts him of the charge hln
brm It does not seem to me to matter very much |
whether the boy was hiding behind this mound or whether
he was actually sitting in the grass. It dges not seem
to affect the matter one iota, and how cam yow rely



exactly on the Accused's evidence as to what happened to
the other boy because hig mediaa attention was od the
boy he was going after ang whom he has always admitted

he went after. 71 go not wish to labour this. If
could find souething to say for the’,'\ccused;s dero;\iv:e I
(vould paint it out to you, but he goes into the box and
he makes these admissions and they are in my opinion
damaging adnissions and I have to leave 1t to you to

decide. You will consider your verdict.

i mmman mmﬁr'ﬁ.l%ésg.ﬁil' AP

THE DISTRICT OFFICER: Gentlemem of the Jury, are you
agreed upon your verdict?

THE FOREMAN OF THE JURY: Yes,

THE DISTRICT OFFICER: Do you #ind the Accused Raymamd
m;unyumqutuum
grievous bodily harm to Odongo son of Bodo.

THE FOREMAN OF THE JURY: We find him guilty sir.

THE DISTRICT OFFICER: You say he is guilty and that is
the verdict of you all? . A

THE FOREMAN OF THE JURY: Yes.

THE DISTRICT Om@: Prisoner at the bar, you stand
convicted of the felony of causing grievous
harm to Odango son of Bodo. Have you anything-
to say why the Court should not pass sentence
upon you according to law?

ACCUSED:  Nothing My Lord.

HIS HONOUR MR.JUSTICE HORNE: Is there anything known
against the Accused?

THE ATTORNEY GENERAL: Nothing known against him. In
other words he is of good character.,. .

HIS HONOUR: Have you beem in this country long?

ACCUSRD: Ihnnbemherod.mﬂplu.loﬁotothh
country with the ™Moons &n 19 ¥y Tard
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) Raymend Letcher, you have been found gutlty by a Jury of
your fellow comntrymem of this offenceand it is my
unpleasant duty to pass untcnc.‘upon you. There are,

- of course, powers under the Code for dealing with first
offenders and for imposing a fine, putting you on
pmhuuorbindingman.butthnunchuof
case where I think I should be false to my Judicial Oath
if T d1d not impose a sentence of imprisonment. On the
other hand, the circumstances of the case show that at
the start you were far from expecting the results of
your very rash and negligent act; of your wromgful act,
mmtut“thnmm<ﬂ%m
more serious than have happened. I know from residmos
in Africa myself that it is exjremely difficult to deal -
sometines vith natives and one is apt to sometimes be
more angry than the Gocasion warrants, but taking all
those factors into consideration, nevertheless I fesl
that you must be sentenced to something which will maxk
the general disapprobation of your condust and I sentence
you to imprisenment with hard labour fer twelve months.

ACCUSED: Thank you, My Lord.

HIS HONOUR: You will surremder yourself to Mr. Bristow.
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I, JAMES STANLEY TEMPLETON, Official Shorthand Writer

to His Najesty's Supreme Court 8f Kenya, do solemly
and sinoerely dselare that having bean required by the
Registrar of His Majesty's Supreme Court of Kemya to
fumnish to hina transcript of the sharthand notes
relating to the trial of the above case, to which
transeript this Declaration is annexed, I, the said
James Stanley Templeton, certify that this is a ocorrect

record of the proceedings at the said trial.

DECLARED at Nairobi this
89th day of January, 1887,

— | ol Tt
Lo,

sw% Kenya.
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28 December, 1936,
Sir,
In conformity with the
instructions cmveyed in Mr. Thomas's . =
Gov /232 3/24 despatch No.762 of the 18th of July, 1 192,
i I have the honour to transmit a copy of
il the transcript of the shorthand notes taken
g at the trial of Agutu s/o Andata. in

Supreme Court Criminal Case No,158 of 1936.

2. The accused was

sentenced by the Trial Judge to 20 lashes
and 8 years inprisonment with hard lsbour.

I have the honour to
Sir,

Your most obedient humble

)

' o
Ll eva :‘L

ACTING GOVTRNCR.

THE RIGHT HONOURABLE
W. ORMSBY GORE, P. c., .P
SECRETARY OF STATE f-‘OR THE COLONIES,
DOWNING STREE

4

LONDON, S.W.1.

.\A‘/ .

GOVERNMENT HO

be,

servant,
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b) | .
December, ) 3t
Sir,
In conformity with the N

\
instructions conveyed 1in ur. “homes'se
Cov. /_2/‘3'_23/2/, despatch No.762 of the 18th of July, 1924, |
/ 4 1 hsve the honour to transmit & co,y of |

tne trenscript of the shorthand notes taken

Y st the trial of Agutu s/o Andata in !{

Supreme Court Criminal Case No.17& of %9_56.
2 The ageused was <1 ’

sentenced by the rrpe) Judge to 20 lashes .

and O yesrs 1 prisonment with hsrd labour. g

. E

"1 heve the honour to be,,’ 3

’ -

Sir,

Your most-obedient humble servant,
-~ ° )
( A T T

ACTING GOVZRNOR.

THE KIGHT HONOURABLE
. OHMSBY GORE, P.C., N.Po,
SECRITARY OF & AT= FOR THYE COLON® “5,
DOTNING STREE™,

LONDON, S.%.1.
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_OPENING ADDRESS FOR PROSECUTION .
DENCE PROS ON:

ANDERSON, GERALD VICTOR WRIGHT,
DIAS, EDWARD . .
DIAS, ROSA .

DIAS, SIMPLICIA LULU

CHAUDHRY, MOHAMED ISMATL

Cross-!
MAGNER, MATHEW . . ‘
MWANTKI WA THUO :
Cross-Examined
BONIFACE S/0 MACHARIA . . . R
NASVE S/0 MUITA . : .

ACCUSED IN WITKESS BOX

SUIOONG TP . ; :
ASSESSORS' OPINIONS .
JUDGMENT ‘ .

SENTENCE . ..

LIST OF EXHIBITS

1. Native carved wooden figure.
2. Sketch Plan.

5. Accused's Statement in
Lower Court
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IN HIS MAJESTY'S SUPREME COURT OF KENYA

_SESSIONS HOLDEN 4% NAYROBI
9th Decesber, 1936
BEFORE

HIS HONOUR MR. ACTING JUSTICE LANE
(AND_ASSESSORS)

CRIMINAL CASE NO.168 OF 1936

REX

versus

AGUTU son of ANDATA

Transoript of Shorthand Notes takem J.S.
Official sm:-thud Writer to H. I.SupiL M

THE M«‘l’ﬁ mm, MR.- T.D. WALLACE, appeared- -

MR, WALIACE: Perhaps I should tell Your Lordship that the
Police inform me that they have bo- approached by
Dr. Dias with the request that this case should be
held in camera.

HIS HONOUR MR. ACTING JUSTICE LANE: I think in view of
the fact that the Complainant is a very young child
and the recial elements involved it would be
desirable. I agree.

‘THE REGISTRAR OF THE SUPREME COURT (MR. EDWARD J.O'FARRELL):
Agutu son of Andata, You are arraigned before this
Honourable Court on the information of The

The Attorney General on behalf of our Lord the King
that you Agutu son of Andata are charged with the
following offemce: :

First Coung: RAPE contrary to Section 182 of the




Penal Code, that you Agutu son of Andata on or about
the 11th day of November 1058 in the Central Province
had camal knowledge of Rosa Dias without her consent
Do you plead guilty or not guilty to that count?

ACCUSED: She comsented hcrul! and I could not take her by
force because I was not mad, If she insists that I
took her by force we shall have to take oath that I
took her with her comsent.(Plea of Not Guilty IW'
Second Count: Acutu son of Andata you are chargad
with defilement of a girl wnder the age of sixteen
yoars gontrary to Section 128(1) of the Penal Code,
that you Agutu sen ornht(en or about the 1ith day
of November 1956 in the Central Prevince had carmal
knowledge of Rosa Dias, a girl under the age of sixtess
years, Do you plead guilty or not guilty to that
count?

ACCUSED: ~ She herself comsemted. She closed the door and
she allowed me to have connection with her. The
bigger girl her sister closed the door and she was
keeping a watch to see that her father was not ooming.
She allowed me and I ocould mot refuse. I can't know
if she is sixteen or mot. I held her and she
omsented. (Plea of Not Guilty entered).

Assessors summoned:

Juma b

g: Okolo bu Rgomu
g. %ﬂo bin Odima
8. ‘ﬂn.‘:mo

Assessors empanelled:
1.
X 9&:.2&: Sy Y.

The Assessors are warned as to their duties.

Accused states that he understands Kiswahili and does not "
require aft interpreter in his om langusce.
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MR. WALLACE ADDRESSES ON BEHALF QF THE CROWN :

May it please Your‘hordship; Assessors: The A
as you have just heard, is olarged on two counts. Firstly
that he raped the girl Resa Dias, and secondly that he
defiled this girl who is a girl under the age of 16 years.

mamntortwlmotommotomﬁo
facts upon which the Crown relies to substantiate these
charges but befere doing so it might be as well for me to
tell you very briefly what in lav are the ingredients of
these offences. IHis Lordship will no doubt explain the
lav to you at a later stage of this case and of courss you
will realise that any remarks which I may make im this
respect are subject to any observations which His Lordship
may address to you. My only object in explaining the law
toyuilhoxiﬂthtmwhnlctowu&
cvu-uofthonnmﬂhmnvhnlmhun
and the reason why it is necessary for the Crowm to tender
such evidenoce.

Now with regard to the first count, that of Rape,
our lav says that any perscn who has unlawful carmal
knovledge of a woman or girl without her comsemt, or with
her consent if the consent is obtained by force or by
means of threats or intimidatien of any kind, or by fear
of bodily harm, is guilty of the felony termed rape.

It is clear, therefore, that before the accused can be
found guilty of this offence it is necessary for me to
satisfy the Court of two things; firstly that the accused
had carnal knowledge of this girl Rosa Dias, and secondly
that it was without her comsent or that if it was with
her consent such consent was obtained by force, threats or
intimidation.

In order to prove carmal knowledge it is unnecessary
for me to prove the actual emission of seed but an the

other hand it is necessary for me to prove pemetration,
. but T should tell you that pemetration of the slightest
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m.-lmmmmonmormc;m:

Hay it pﬁuc Your Lordship; Assessors: The Ao?d
as you )nv just huﬂ‘. is charged on two counts. Firstly
that he raped the girl Rosa Dias, snd secondly that he
donldthilgirlvhollnurlmdorthomotmm

In a moment or two I propose to outline to you the *
fasts wpon vhich the Crom relies to substantiate these
charges but befere doing so it might be as well for ms %o
tell you very briefly what in lav are the ingredimts
these offences. m-mm,uuuuthu
h'umntlhhriwotm-nqdm
vill realise that any remarks which I may make ia this
respect are sudjest to ay ebeervaticns whieh Ris Lae
may address to You. n-namumn
tomuhn‘ctlnmmhlﬂo' baia
mm«a,nﬂu.unn--r-b”
nﬂ.ﬁnmwuhmﬁﬁmt _
such evidenocs. e

luuun.mumnntu-t.htdnp,
nrthntht-ym‘omm-—! ‘88
n-muoou—cgmumn-t.cnq,
hcmtifﬁ“thd“'“ﬂ"
mnmucumuuqm.-wp._
of bodily harm, is guilty of the feleny termed rupe. ;I
It is clear, therefore, that before the eosused cen be._
rounmyotm-munmh-.“
un:ﬁh“db“;ﬂnmﬁtﬁow
had carmal knowledge of this girl Rosa Dias, and secendly.
that 1t was without her omsent or that 1f it vas with
her consent such consent was obtained by force, thrgats g
intimidation. »

In order to prove camal knovledge it is unnecessar
rer-tomﬁoum-tmuofudht-ﬂn

omuuummnummu-.
but I should tell you that pemetratiaon ormmt
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IR.‘ WALLACE ADDRESSES ON BEHALF OF THE c;m:

Hay it pﬁuo Your Lordship; Assessors: The Aoq‘nd
as you have just hui'd.. is charged on two counts. PFirstly
that he raped the girl Rosa Dias, and seocondly that he
defiled this girl who is a girl under the age of 16 years.

In a moment or two I propose to outline to you the
facts upon which the $rown relies to substantiate these _
charges but befere doing so it might be as well for me to
tell you very briefly what in law are the ingredimts of
these offemces. His Lordship vi1l no doubt explain the
hvtoyuutahhrnmotﬁum-‘dmm
will realise that any remarks which I may make in this _ .
respect are subject to any observations which His
may address to you. n-nymmnqmuuﬁn'ﬁ
umunmmtmmuouwwuu
mormmummxmuqd
uumwuummmmu
such evidence. ’

Now with regard to the first comnt, that of Rape,
our lav says that any perecn who has walawful carmel
hﬁl‘lpofl_-m'lﬁathcmt.cﬂ.
her censent if the oomsent is obtained by fores or Wy
motﬁmuchmtt-otqu.uw}w
of bodily hamm, umv«mmmm L
It is clear, therefore, that before the gocused can be
fomd guilty of this offence it is necessary for me to
uu-qmmabm;nantmw
had carnal knowlédge of this girl Rosa Dias, and secomdly
that it was without her consent or that if it wvas with
her consent such consent was obtaimed by force, threats or
intimidation.

Inomrtopmoumlhovldpnhw
for me to prove the actual emission of seed but on the

K

other hand it 1s necessary for me to preve pemetration,
but I should tell you that pemetration of the slightest
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thet he penetrated the girl and that she was under the age
* of sixteen years of age it does not matter vhether she

degree is sufficient. It need nmot, for instance, be of
such a depth as to injure the hymen. If, therefore; !w
able to satisfy the Court by eyidemcq that-the accused f
penctrated this girl without her cansent, or with her
consent but under duress, there is ng doubt that in law he

is guilty of rape. i
¥ith regard to the other charge, defilement, the law

camally knows any girl under the age of sixteen years is
quilty of a felony. Tha differsnce, therefore, betweem
this charge and the charge of rape is that whereas in rape
1t 18 necessary for me to prove that the accused penetrated
tiis giyl vithout her comsent, in defilement if I can prove

consented or not unless it appears to the Court that hobl
reasonable cause to believe and did in fact believe that
girl was of or above the age of sixteen years.

Now in this case when you have seemn the girl and

" heard the evidemce of her father it will, I think, be quise

obvious to you that it was ispossible for the accused to
suggest that he believed that this girl was above the age.
of sixteen.

There is only one other aspect of the law to which I
would like to draw your attention and that is that although
the accused has only been charged with these two offences
it is open to you if you consider that the Crown has not
proved penetration to advise His Lordship that in your
opinion the accused is guilty of either attempted rape,
attempted defilement or indesent assault, and if you do so
advise, His Lordship under the provisions of our law can,
if he agrees with your advice, convigt of one of these
offences. I refer of course, My Lord, to the provisions
eontained in lutm 178 and sectien 180 of the Crimimal
Proocedure Oolo.

pa———_ )
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I now propose to turn to the facts: The complainant
Rosa Dias 1: a girl of 9 yurl of Bge and she lives with
her father Dr. Dias, her mother, her brothers and her
sisters in River Road. The accused was employed by Dr.
Dias on the 11th of July last year and his duties were to
look after the youngest child aged three and to do the
washing and iroming of the family's clothes. The child's”
mother Mrs. Dias is a dressmaker and she leaves the house
{n the morning at 8.50 after the elder chiléren have gons
to school and-she does not return until 6 o'cleck in ths
evening. The children return home to lunch abo‘f one
e'clock ind with the exception of the eldest boy they as &°
rule play in the house during the aftermoom. Dr, Dias goes
to his surgery every moming about 9 o'clock and gm"‘
about 13, He Temedns in the house s a rale wiil 4 olal
hjho“tmdﬂthnhmba&hhhmd
stays ‘there from 4 to 6,50, It will be cbvicus to you,
therefare, that between the hours of 4 and 6, Hoth parents
muanhgi.tthohou.mdtho children are alond.

On the 11th November last Dr. Dias and Mrs. Dias
were as usual out of the house after 4 o'clock but Dr. nln‘
contrary to his usual practice, returned home uexpectedly
at about 5 o'clock and found all the children with the
axception of the child Rosa in their mother's room playing.
He then rushed into the adjoining bedroom and there he
found the child Rosa sitting on the bed with her dress up
and her private parts exposed. She had nothing on under
hordmnwmmummmnmmmmtbd.
The accused was sitting beside her very close and bending
over her thighs. The Doctor asked his daughter what she
-ndmgummuyunummmmmamt
the boy was rubbing the inside of her thighs. The accused
averred that he was removing a dudu from her foot but Rosa
said that she had no dudu im her foot, and there was
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°5rhhlr Ro sign of o‘ithcr a needle or a dudu,

The child Rosa will tell yWu that the accused had
that aftemoon after her father had gone out at 4 o'clock
pulled her into the bedrocy, pulled off her knickers, put
‘her on the bed and had comnection with her against her will
and her sister Simplicia will tell You that she was there
Mthatlhou'thoucnodhkoﬂouinto the roo-'hm
the Doctor found them,

Dr. Anderson who was oallodinbythochildl father
$o exanine the ehild thet same evening will tell you that
the hymen was intact but thét there was soreness round t.ho
aperture of the vulva and that her condition was consis
- vith pmetration as far as the valva.

That, Aluu-n is a brief summary of mﬁoto-a
I do not intent bphﬁﬁuﬂﬁ.ﬂhd‘tﬂ.l. You
vill hear all the vitnesses for youriblves and you can
Judge for yourselves. 1t you believe the child's story
that the acoused had camnection with her by force,and this
i3 to a ocertain extent corroborated by the sister's stery
and by the father, them the accused will be guilty of rape.
If, on the other hand, you believe that he had connectien
vith her but that she casented then he will be guilty of
defilement.

i

THE CASE FOR THE PROSECUTION
SKRAID VICTOR WRIGHT ANDERSON swomn:
Q. 1. MR. WALLACE: What is your full name? — A, Gerald
Victor Wright Andersonm.
G 2. And your qualifications — A, M.8,, F.R.C.S.
Qo 8. Are you a registered medical practitioner in
Nairobi? — A, Yes.
Q. 4. Do you remember on the 11th November last being
called to Dr, Dias' surgery in River Road? —
v Yomg o
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' #Qq 8.

Js 6.
Q. 7.

Q. 8,

Qe 9.

HIS HONOUR MR. ACTING JUSTICE LANE:

«.10.
Q.11.

q.18.
Q.18.
Q. 14.

Q. 15.

Q.16.
Q.17.
Q.18.

-7

¥hen you arrived thefe 018'y88 exanine the child Rosa?
A. Yes. - '
br. Dias' daughter? — ,, Yes.

. Can you give ug any idea of her age? —— A. I knew

"eT age, but she certainly looked under ten,
What was the result of your examinatien? -- A, I
examined her on informatien given by the ftthr
and I found that she had a certain amgunt. of

discharge on her knickers and round about the
vulva:

5

that the appearance of the vulva was ngt of
& child approaching puher;i in that the entrance to
the vulva was red and rather sore: no Ayctunl
bleeding. I examined the hymen and I found it
vould admit the tip of my index finger:

Was her condition consistent vith penetration? —
Ae It was certainly consistent vith injury to
the vulva and quite consistent with penetration.

I take 1t that the hymen
vas not ruptured? — 4, No, it was open but not
abnormally so. Tt would be impossible to lay down
rules for the size of a normal hymeneal orifice.

No cross-examination by Accused.

EDWARD DIAS Sworm:

SXAMINED BY MR. WALLACE:

Are you a Doctor practising in Nairobi? — ,, Yes,

What are your medical qualifications? — A, L.R.CPas
(Edinburgh), L.R.P.P.& S.(Glasgow).

How long have you been in this country? -- A. 29 years

You are a married man, are you not? -- A, Yes.

How long have you been married? —- A, about 15 years

How many childrem have you? - A, . Six.

What age 1s the eldest? - A. H'ﬂen. ) i."

"hat age is the child Stmplicia? — A. Eleven,

And what age 1s the ohild Rosa? — 4. Nine .na.h‘ug'

——



Q.19.
Q.20.
Q.21.
Q.23.

Qo 28.

Q.24

 Qu85.

Q.26.

Q-"o

Q.28.
Q.29.

Q.80,
Q.51.

Are the other children younger or’ older? -- A They

-8 -

are ‘all younger.
What does your wife do? —- A. She is a dressmaker,

Is sbe out during the course of the dsy? — A. Yes,

__she leaves at 8,80 in the morning and returns at
6 in the muu She dess net retum ts lunch.

Do any of the dildr- go wlvbool?--A. a1l of
them. » b

What time do they q'o cut 13, the momisg? —k. They
leave about 8.30 and retum about i o'clock for
lunch. .

W¥hat are your movements during the course of the
A. I leave in the morning at 9 o'slock and go
to the Secial Service Dispensary t- dnt.- awy
from my hous¥ and return home about 180 clod..

¥hen do you lefive the house egain? — A. ' T leave
again at 4 o'clock and return at 6.50.

Between 1 o'clock and 4 are the children as a rule
at home or do they go out? — A, The eldest boy
goes out two or three times in a week for his
afternoon lessons and two or three times a week
to play. About six times a week he is out.

What about the other children? — A. The othoxi are
in the house.,

And do they stay there until 6 o'clock?-- A. Yes.

Then are they alone as a rule between 4 and 67 —
A. Yes, they are alome. During my office hours
I sometimes come back to the house to attemnd
patients in my own dispensary at the house.

liow many servants have you got? — A. Three boys.

fhat are their duties? -- A. One is my om
dispensary boy, his name is Mwaniki wa Thuo;
another is the cook, his name is Macharia wa Chwiu
and the third is the accused Agutu whose work is
to waih oléthes and to look after the yomgoif.‘-.

&




child in the morning.
N+38. Is he here to-day? -- A. Yes he is the accused
Q.35. When did you employ this boy"uqtu? -~ A.  Abqut s
) year and a half ago; 1n July of last yesr.
N+84. Where did he iron the clothes as a ru.le? — A, He
used to iron the clothes outside.

£

Qw85. Did you ever see him ironing the clothes anywhere
else? -- A, .Yu—. nbout'z months ago I saw him _ ‘
ironing the clothes in the childrem's bedroom
gh"ﬁ door opming‘tlto the bedroom of my wife
cloded. L

Q. 86, Did you say mm to him on that occasion? -~
A. T came from nm other dispensary,nd I saw

v the door closed. :

HIS HONOUR MR. ACTING J}Jb’l‘I&a LANE: Which door are-you
referring to? — A.- F]m‘\:bne sitting room
opening into my vife' e~ .

MR. WALLACE: There is a plan here (ixhibit 2) which I do
not think is of much use to us.

HIS HONOUR MR. ACTING JUSTICE LANE: T do not think 1t is
very important.

Q.87. Did you say anything to him on that occasion? —

A. T asked him why-he was ironing in the
children's bedroom instead of outside. I ordered
him to move the table outside and I told him to
leave all the doors open... T told him to let the
children play about. ”

HIS HONOUR: Where is your house? — A. On River Road.

¢.38. Do you remember the 11th November last? -- A. Yes.

Q.58. Will you tell His Lordship what happemed on that
day? -~ A, As a result of this closing of the
door and this boy iraning inside it raised a
suspicion in my mind, "Ry, '

KIS HONOUR: You were mlpioiu bm.l | you ‘had found

{Sooused Lrening in the house with the door closed
A Yedr |,
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HIS HONOUR: ' Perhaps you might explain this & 1ittle more.-

(.40,

Q. 41.

.48,

Q. 435,

w44,

Vas the boy entitled to be. in the house as hil

duty was to look after the chil¥ aged three? -

A.  Yes, but not with closed doors.
MR. WALLACE:

November,

I want to bring you to the 11th of

W11l you tell His Lordship in your
Own words exactly what happened on that day.

A, In the morning I told Agutu and two Indiam
compounders working-at the Social Service League
%o take the childrem out for the Armistice
celebration. They were taken out for the
celebration that morning and when I came back at
mo'clmbuhmothmummutn
the house, I asked thilboyAgutu'hmtho
children were and he told me they had gcntor‘
theirsmother's dressmaking place in Government
Road. N

Did the childrem all come beck to lunch? -- A. They
came back to lunch that day.

And when 814 you leave the house that day? —— A. I
left the house mn 4 o'clock.

Were all the childrem there when you left at 4
o'clock? — A, All except the eldest boy who
wvas out. He had come to lunch and had gone out
again,

So when you left the house at 4 o'clock your wi fe
was out and your eldest son was out and all the
other children were in? -- A, That is right.

¥hat time did you return to the house that day? —
A. 5 o'cloeck.

You usually stayed in your office till about 8 or
6.80: qu‘-mmaﬂy\ht day? — A, I
.-u.-mumn-numu this thing'
had aroused a sispicion in sy wind 1 returned




Q.47. When you retwrmed to the house wpat did you find? —
A. T fousd the entrames to my vifp's bedroom

: was closed. I pushed the door opem; the lock was
holding very 1ightly, and I found the childrem
a1l playing in my wife's bedroom except Rosa.

Q+48. Vas the eldest boy there? — A, No.

Q.48. S0 that all except Resa and the eldest boy were i
playing in your wife's bedroom. Is that carredit
A. Yes, ‘

Q.50. What did you do them? -- A. T opened the mext doer
adjeining my wife's bedroom and Nchill_g.'l’

HIS HONOUR: The door leading from your wife's bedroos te.
the children's rom? — A. mwum
the sitéing recm to my wife's bedroom dnd -
door frem wy vife's bedreca to the childrem's
bedrocm. ) Y

Q.51 MR. WALLACE: And you epened the door from your
vife's bedroom to the childrem's bedroom? — &
A.  Yes.

Q.58. Did you go into the children's bedroog? — A. Yes,

G.55. And what a1d you find? — A. I found Rosa sitting
en the other child's bed with her dress wp.

Q.54. Hov far wp was her dress? — A. Just wp to the
waist.

Q.56. Had she no kmickers on? — A. No.

Q.56. Did she usually wear knickers? — A. Yes.

Q.57. Did you see tham? —— A. Yss, the knickers were em'
the next bed.

G.58. What else did you see? -- A. Agutu the accused Ws
sitting next to her leaning over her thighs. As
soom as I entered the room Rosa pulled her dress
dowm. I asked Resd what the boy was doing to

(.59, Vas the Doy there at the tims? — A. Yes.

1



Q.47.

Q. 48,
Q. 49,

Q. 80.
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When you retwmrned to the house wpat did you find? —
A. T fousd the entremeé to my wifp's bedroom
was closed. I pushed the door open; the lock was
holding very lightly, and I found the childrem
all playing in my wife's bedroom except Rosa.

Was the eldest boy there? — A. Jo.

80 that all except Rosa and the eldest boy were .
playing in your wife's bedroom. Is that corredt?
A. Yes.

What did you do then? -~ A, I opensd the next doer
adjoining my wife's bedroom and the childremn's
bedroom.

HIS HONOUR: The door leading from your wife's bedroom to

Q.51.

Qp“c

G. 88,

Qo“o

Qc“o

Q. 56.

Q.57.

Q. 58.

L. 59,

the children's room? — A. Ome door leads frew
the sitting rom to my vwife's bedroom and snother
door frem wy vife's bedroom to the children's

bedrocm. ‘ -

MR. WALIACE: And you opened the door from your
vife's bedroom to the childrem's bedroom? — ¢
A. Yes,

Did you go into the children's bedroom? -- A. Yes.
And what 41d you find? — A. I found Rosa sitting
en the other child's bed with her dress wp.

How far up was her dress? — A. Just wp to the
waist.

Had she no kmickers on? — A. No.

Did she usually wear knickers? — A. Yes.

Did you see them? -~ A. Yes, the knickers were om
the next bed.

What else did you see? -- A, Agutu the accused ws
sitting next to her leamimg over her thighs. As
soom as ] entered the room Rosa pulled her dress
dowmn. 1 asked Rewh what the boy was doing to

Yas the doy there at the tims? — A. Yes.
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Q.80, And what did Rosa say? —- A. She started weeping.
Then I asked the boy what he Qs doing to her and
he said he was taking out a2 jigger.-

G.61. Did Rosa say anything? -- 1. I asked Rosa whether
she had a jigger and Rosa said No. I asked her
what he was doing to her and she waid he was
rubbing the inside of her thighs. I asked accused
what he Was doing there rubbing the inside of hax
thighs and he denied it.. He'repeated he was
taking out a jigger. 'I asked him "Where is the
needle", )

HIS HONOUR: T take it you assumed he’ meant he wap taking a
., Jigger out of her foot? - 3

\‘.62 YR. WALLACE: Wxen he nm ha vas taking eut a jigger
did youundmtnndhhhu that he wis jaking

< - a Jigger from her' feed? . 4. Yes. f

Q.68 nﬂﬂ-n you gay you asked him where was the noedle?
A, He had no needle. 2 ‘

.64, What d1d you do them? —- A. I asked him agadn if he
was taking a jigger from her thigh and them I hit
him two or three times. L

Q.86. What did you hit him with? — ., ¥ith my fist.

Q.668. Wheret —- A. Probably on his face or on his chest.

Q.67. What did you do then? -- . I shouted for my two
boys. Both came in. 1 told them the whole thing.
Mwaniki asted accused a question and then I sent
for the askari.

.68, What did you do after that? ——- A. I took the younger
girl Resa into my room and ] just examined her to
see 1f there was any blood on her. There was no
blood on her. I came in and asked the other girl
questions.

4.69. That has nothing %o do with this case, but at any
rate you talked to the other girl and them yhat
did you do? -~ A. As a result of what she told w4




Q.€0,

Q.€1,

And what di4 Rosa say? —— A. She started weeping.
ThemyI asked the boy what he was doing to her and
he said heFms taking out s Jigger

Did Rosa say snything? -—- A. 1 asked Rosa whether
she had a jigger and Rosa said No. I asked her
what he was doing to her and she said he was .
rubbing the inside of her thighs, -1 saied ssowted
vhat he was ungmmth”""‘u
thighs and he desied 1f. Hs repsated he W&
taking out a jigger. talum-mmu the
needle", y

>
e

HIS HONOUR: I take nmnumﬁumthnm‘_mﬁr‘

.63,

Q.68,

Q.64.,

Q.65.
Q. 68,
N.67,

e “.

.69,

Jigger out of her foot? — |
MR. WALLACE:; Whem he said he wak ta[{.ngcntnM’
didynummmwmmtmmung"
8 jigger fram her foet? — A. TYes.
And then you say you asked him where was the neodle? -
A.  He had no needle. _ ;
What did you do then? — A. Iubdhh..h}fh.
was taking a jigger from her thigh and them I hdt
him two or three times.

What did you hit him with? — .. Vith my fist.
Wheret —- A. Probably on his face or on his chest.
What did you do them? -- . I shouted for my two

boys. Both came in. I told them the whole thing.
Mwaniki asked accused a question and then I sent
for the askari.

What did you do after that? — A. I %ook the younger
girl Rosa into my room and I just examined her 1o,
see if there was any blood on her. There was ng,
blood on her. I came in and asked the other giml
questioms. ,

That has nothing to do with this case, but at any
rate you talked to the other girl and then what
d14.9%8 do? — A. As a result of what she told e

-



Q.60.

Q.61

Q62.

q.6s,
Q.64.
Q.85.

Q. 68,
Q.67

(.68,

.69,
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And what did Rosa say? — A. She started weeping.
Then T asked the boy what he gas doing to ber and
he said he“ms taking out a jigger- "

D4d Rosa say anything? — A. I asked Rosa whether .
she had a jigger and Rosa said No. I asked her
mth‘m‘mwhﬂ'nﬂlhedlhnl .
rubbing the inside of her thighs, I ssked sccused
vhat he was umwmmmﬂcdﬂ
thighs and he demied 1$. He repsated he wes
taking out a jigger. tnnlm'mmil
needle".

HIS HONOUR: I take 1t you assumed he meant he vas-taking a .

jigger out of her foot? —

MR. WALLACE: Whem he said he was taking out a jigges
d1d you waderstand his to mean that he was taking
a jigger fram her fogt? — A. Yes.

And then you say you asked him where was the neodle?
A, He had no needle.

What did you do them? — A. Iukodhilmuum
vas hnlllnuorm-hct.highmdulnt
him two or three times.

What did you hit him with? — . ¥ith my fist.
Wheret -- A. Probably on his face or on his chest.
What did you do them? -- . 1 shouted for my two

boys. Both came in. I told them the whole thing
Mwaniki asked accused a question and then I sent
for the askari.

What did you do after that? —- A. [ took the younge
girl Rosa into my room and I just examined her %6
see if there was any blood on her. There was ne
blood on her. I came in and asked the other girl
questions.

That has nothing to do with this case, but at any
rate you talked to the other girl and then what
414 gen do? — A. As a result of what she told m




Q.70.
<71,

78,

e 75-

Q.74

<. 75.

Q.76.

Q.77.
N 78.

HIS HONOUR: That is Rosa and Simplicia. Lulu is the same

w79,

Q.81.

I went inside and hit him again. He got very
excited.
And were you exeited? —- A. Yes I was very excited,
/at happened then? -- A. The accused asked the
other boys for a kmife to cut his throat. le was
looking round the room for a knife. He found a
wooden doll on the bed. e
Do you recognise thds? (Exhibit 1) — A. Yes, that
is the one. Ilie hit himself on the head with it
4 or 5 times . lie threv himself down and

#

/

pretended to be unconscious. j /
Andb'doyouinovho-nnotmodniw-h I
saw he was quite all right. N / /

Was the askari there at that time? -- 4. The aakari
came in just as he was lying dowm. I told the
askari what had happened and ] handed him over
to the askari.

Did the askari take him away? —— A. He asked me if
he should take him away and I told him to stay
there till I had telephoned the doctor.

Did you telephone for a doctor? -—- A. Yes, Dr,
Anderson.

And di4 he come? — A. Yes, he came to my office

And did you bring the children to the office? --

A. Yes, | took Rosa and Lulu to my office.

as Simplicia? -— A, Yes,.

then you took the childrem to the oiffice did you
leave the boy and the askari behind in the house?
A. I took the askari with me W the office and
left the accused at the house.

hat time did Dr. Anderson come to the 0f{fice? ==
A. About 8 o'clock. X

And did he examine the children? — A. Yes, he ‘
examined the two children.
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.82, After the Doctor had examined Rosa vhrﬁ'  you N
then, I assume he left after he had omd
the childrem? — A, Yes he left and I retumed
to the house with the askari amd the children.

I told the askari I was going to comsult my
lawyer next morning and asked him to leave the
matter till the next moming.

Q.85. Did the askari go them? — A. Yes.

(..\84. And the boy remained? — A. Y“f I signed his

kipande that evening and gave him hiis own wooden

box. I ceuld not ﬁmu-mncmm I

told Ma to come next day X

4 §-88. B4 you go to ses your lawyer next dn.y? — A, Yo,

I wvent %@ no Dr. Anderson againm and I saw my
Tawyer the hy after. Accused came back for his
book and for his pay.

Q.868, Was that the day after Armistice Day? -- A, No, the
18th.*

|\;

© - Q87 Just keep to the 13th. You wemt to see Dr. Andersem
' " 4fd your lawyer? —- A. T couldn't find them om
the 12th. I got them on the 13th.
Q.88. When you signed off the boy's kipande on the evening
of the 11th did he leave’ -- A, Yes.
Q.89. When did he retum? — A. He returned at 12 o'cled
next day.
«+90. Were you there? —-- A, No, I was not there.
<.91. When did you next see him? -~ i\, ‘m the 15th at ny
ofﬁcof
4.92. What did he come to your office for? — A. He came
for his pay and for his domestic book.
Q.88. When you wemt into the children's bedroom at 5
o'clock em the 11th November and found Rosa there
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Q.94. If she had cried out would the children in your
wife's bedroom have heard her? —- A. I do not
know. They could have.

. HIS HONOUR: You say she became very upset as soon as you

questioned her? — A. Yes.

HIS HONOUR; But before you questioned her she was not very
upset? — A. 1 entered the room very suddenly.:
She did not motice me at first. I sav her
before she sav me.

HIS HONOUR: When you surprised the boy doing this what
was her cemdition. Was she distressed or not
when you first saw her? — A. She was looking
very frightened. She seemed to be in a very '
frightened comdition. Ithntdhuuw
she was relieved by my entrance.

HIS HONOUR; Childrem of that age have 1o 1dsa of
their feslings. It is very easy to ses what
they are thinking about. You say she looksd
relieved when she saw you? -- A, Yes.

msmm:umummtzumw*y
ory? — A, Yes. ¥ TR

CROSS-EXAMINED BY ACCUSEN.

ACCUSED: Did you ask Rosa if I teok her by force? —

A. Imdmntyumhmbbr.

ACCUSED: Did she cry before you asked her? — A. Not
until I questioned her but she looked frightemed.

ACCUSED: Was this in the daytime or nighttime? —- A. Five
o'clock in the eveming.

ACCUSED: mwmmmnmmr—

A. The other children were there.
ACCUSED: Who closed all the doors? —- A. I don't knem. I

think you did.
ACCUSED: That is all., I did not take this child by foroe
I want to take oath in Court. ™
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(.94, If she had cried out would the children in your
wife's bedroom have heard her? -- A. I do not
know. They could have.

HIS HONOUR: You say she became very upset as soon as you

questioned her? —— A. Yes.

HIS HONOUR; But before you questioned her she was not very
upset? — A. I entered the room very suddenly.:
She did not notice me at first. I saw her
before she sav me.

HIS HONOUR: When you surprised the boy doing this what
was her condition. Was she distressed or not
when you first saw her? — A. She was looking
very frightened. She seemed to be in a very
frightened condition. It looked to me as though

she was relieved by my entranos. -

HIS HONOUR: Childrem of that age have no idea of
their feslings. It is very ecasy to see what
they are thinking about. You say she looked
relieved when she saw you? -- A. Yes.

HIS HONOUR: And then whem you questioned her she began to
ory? — A. TYes.

CROSS-EXAMINED BY ACCUSE,
ACCUSED: Did you ask Rosa if I took her by force? —
A. I asked her what you were doing to her.
ACCUSED: Did she cry before you asked her? — A. Not
until I questioned her but she locked frightemed.
ACCUSED: Was this in the daytime or nighttime? -- A, Five
0'clock in the eveming.
ACCUSED: ﬂuwmvmmutbchouﬂ—
A. The other children were there.
ACCUSED: Who closed all the doors? -- A. I don't know. I
think you did.
ACCUSED: That is all, I did not take this child by force.
I want to take oath in Court.




Q. 96.
.96,

Q.97.
Q. 98,
Q.99.

Q.100.
Q. 108,

Q.108.
' 108.

T Qe 104,
Q.106.

Q.108.
Q.107.
Q.108.
Q.108.
Q.110.

Q. 111,
Q.113.

Q.118.
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ROSA DIAS.  (This witness appesrs too youns to
understand the nature of an oath and is
warned to speak the truth).

EXAMINED BY MR. WALLACE:

Is your name Rosa Dias? — A. Yes.

And is this your father? (indicates last witness) ——
. Yes.

Do you know this boy? (indicating accused, —— A. Yes.

What is his name? -- A. gutu.

Did he work at your house: — A. Ves.

Do you remember Amistice Day? -- A.  Yes. :

Tell Mis Lordship exactly what you did omn Armistice
Day. Did you go out in the moming to see the
gslebration? — A. Yes.

And>lilm veturn home to lunch? — A. Yes.

Who was'in ffl“ that day? 7¥ae your father ghere?
A. Yos+he ®ame Pack %o lunch. N

And wers all the 4hildren there? — A. Yes,

Did your dig brother Eddy go out after lunch? —

A. Yes.

WVhat did your father do after lunch? -- A. He went
%0 sleep in his bedroom.

And after that what dtd he do. Did he get up after-
wards? - A, He went to work.

Were you and Lulu and the three other children left
in the house? — A. Yes.

And what were you doing? Were you playing round the
house? -- A, Yes.

What happened then? Will you tell us exactly what
happened? -- A. The boy came in.

What boy? -- A. The accused.

Did he say anything uyou? -- A. lle took my hand.

He put me on Lulu's bed. Tn the bedroom where
Lulu and T sleep.

Where were you when he took you by the handt —- A. Im
my mother's bedroom.




Q.11%,

Q. 115.

(.118.

Q. 117,

Q.118.

e 1‘.’.

Q.120,

Q.121.

Q.122.

Q.l”v

Q. 124,

Q.125.

«+126.

. 127.
<. 128.

« 129,
«.150.

Q.181.
Q.158.
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Did he lead you into the other room? — A. Yes he
took me by the hand and led me in.

Were Lulu and the other children left in your
mother's room? -- A, Yes. i

‘hat did he do when he had put you on Lulu's bed? --
A. He fell on me. »

Can you just explain exactly what he did? -- A. He
put something in between my legs.

¥ere you wearing knickers? —'A. Yes.”

hat did he do with them? <=4, He took them of

ihen he put semsthing between your legy was it -
befors he had teked your knickers off ar after-
wards? — A, After he %ook ny midkers ot

What did he do them? — A. He put something hard
between my legs.

Did you feel anything in detween your legs? Did it
hurt you? -- A. Yes it hurt.

Was he wearing trousers or shorts? -- #. He was
wearing shorts.

What did he do with his shorts? — 4. He undid the
buttons.

nd then he took something out when he undid the
buttons? -- A. Yes.

nd was that what he put in between your legs? --
A.  Yes.

Did he 1ie on you for long? — A. ‘bout s minute.

Did you call out? — A. shouted but he caught my
mouth,

Did he put his hand over your mouth? —— A, Yes.

Did he say anything to you? -- A. He said "If you
tell anyone I will hit you till you die".

Did he get up afterwards? -- Yes.

DUid you see anything in between your legs? -- i. Yes
1 sav something like water between my legs.
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Was that hurting you or not? -- A. Yes it was
hurting me.
Did he say anything to you afterwards? —- 4. l.o.
«as 1t then that your father came in? -- A. Yes
he came in when the boy was just on the bed.
Did you agree to the boy doing this to you" —A. N
You did not let him do 1t? -- A. No, I did not
want him to do {t.

when your father came back what happened? --
A. Agutu said he was taking a jigger out of
my foot.

Was he taking a jigger out of your foot? -- A. No.

What did your father do then® -- A, He hit Agutu,

Did your father ask you what you were doing with
the boy? — A, Yes.

#hat did you say? —— A. I told him he had hurt ny
legt

And then did you cry? -- A. Yes.

Did your father take you to the office that
evening? -- A. Yes.

And did Dr. Anderson come and examine you? —
A. Yes.

Are you quite sure you did not take off your
knickers? - Did you take them off or did he? --
Ao He took them off

CROSS-EXAMINED BY ACCUSED.
#hy did you not cry out when I took you into the

other room? -- A. Because you frightened me.
W¥hat were you afraid off? —- Do you say that T
took you by force? -- A, VYes.

ACCUSED: Do you say that I took your knickers off by force?-

ACCUSED:

Yes.
Do you say that I put you on the bed without your

consent? -- A, Yes.
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‘ho closed the door of the room where the bed was? --
A. You did. '

Are you willing to take an wath on the book that it
is true thst I did this thing? -- A. VYes.

SIMPLICIA LULU DIAS Sworn.

EXAMINSD BY MK, WALLACL:
What is your name? -- A. Simplieia Lulu Dias.

What age are you? -- A. sleven.

"hat standard are you in at school? -- A. standard
Three.

Have you beem confirmed yet? -- A. Yes

When? -- A,  Last year om 8th December.

Do you live in River Road with your father and
mother and brothers and sisters? —- A. Yes.

Do you remember Armistice Dey this year? -- A, Yes.

Did you go fo the Armistice celebration with your
brothers and sisters and tm;lndims and this
boy (Accused)? -- A, Yes. ‘

What is the name o1 this boy? —- A, Agutu.

Does he work in your house? —— A. Yes.

“bat does he do? -- A. He washes the clothes and
irons them and looks after my little brother.

Un Armistice Day did you all come back to lunch
except your mother? -- A, Yes.

Did you all stay in the house in the afternoon? --
“e  Yes.

Did either your father or your brother go out after
Iunch? — A. No.

Did your father go out later on? -- A. Yes, he went
back to his office.

Did your eldest brother go qut? -- A. Yes.

Can you give us any idea of what time your father
went out? -- A. 4 o'clock. -

llad your eldest brother gone out at 4 o'clock before
your father? -+'A. No, he went after.
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What happened that aftermoon after your father had
gone out? --A, We were playing in my mother's

““bedroom and our own Redroom:

What happened after thet? -—"A. Agutu took me by
the hand and took me into the bedroom and told
the other childrem to stay in owr mother's room.

And what happened then? -- A. iie closed the other
S

door and he told the children to close the door

leading to my bedroom. e forced me on the bed;

I wes struggling; then he took off my kuicksrs
and then he slept on me.

After he had done this to you what happened? —
A. He put on my knickers and told me to go back
to my mother's room.

And what happened then? -- A. He ctllod_:u sister
Koaa. o

Into the bedroom? — A. Yes.

What happened them? -- A. He told us to shut the
door leading te our bedroom.

When he had closed the door were you and the other
children left in your mother's room? -- A. Yes.

And Rosa and .gutu were in the children's bedroom?-
A. Yes.

After he had taken her into the children's bedroom
what happened next? -- A. Then my daddy came in

Did he go into the children's bedroom? -- A. Yes.

nd was there & row then? Did you hear the noise
from the other room? -- A. Yes, my daddy asked
him what he was doing and he said he was taking
& Jigger out of my sister's leg. My daddy
asked him to show the pin but he had no pin.

Did your daddy take you and your sister Rosa to
the office that evening? — Yes.

Did an askari come to the house that evening? --
A. Yes,

s i




Q. 179.

HIS HONOUR: When Rosa went with .gutu do you think she wanted
HIS HONOUR; Do you know why she went in? — A. Because he
HIS HONOUR; Did you see him actually doing anything to her?—
HIS HONOUR: What made her go in if she didn't want t0 go? --
HIS HONOUR: Did she call out? —- A. No, because she was

HIS HONOUR: Do you know what it was that made her frightened? .

HIS HONOUR: Did he say this in the other room when you were

ACCUSED:

ACCUSED:

ACCUSED:

ACCUSED:

ACCUSKD :

ACCUGED ;

ACCUSKD:

- 921 -

When your father was questioning the accused were
the other two boys working in the house there? --
A. They came in. > r N e

. [
&

to go? — A. No.

forced her.

A. I Neard him telling us to close the door.

A. He caught her by the wrist and pulled her in,

frightened.

A, He told us if we called out he would beat us,

all there? —- A. Yes,

CROSS~KXAMINED BY ACCUSED.

Do you say 1t is true that I took your sister by
force? -- A. Yes.

Why did she not call out so that other people could
hear? -- A, Because she was frightened.

Why were you frightened of me? -- A. You said you
would hit us.

There was a dispemsary boy working for your father.
If Rosa had cried out would he not have heard? —-
A« She was very frightemed.

Have you not been taught to tell lies in Court by
your father? —— A, No.

fere you crying inside the house when your father
came? -- A, Afterwards I was crying.

You only cried after your father came in, not before
A. No, because I was frightened you would hit



ACCUSED:
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ACCUSED:
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Did you not only cry after your father came in to
make him believe I had takq? you by force? --
1. oo, ‘s ?

Are you willing to take an oath that I have taken

you by force? -- A. Yes.

MOFANED ISATL CHAUDERY Sworn.
BLAQOOED BY )R WALLACE:

What is your name? — A. Mohamed Ismail Chaudhry.

And you are Sub-Assistant Surgeon in charge of the
Goverament Dispensary, Nairobi? -- A. Yes.

Do you remember on 13th November examining a boy
called Agutu s/o0 Andata? -- A. Yes.

Is he here mow? —— A, Yes, the accused.

What did you find as a result of your examination?—
Ao I examined Mim and found he had ome bruise
on the right buttook end he had » small hurt
somewhere else, ] cmumot remember where it vas,

ias he seriously imfured? — A, No. The bruise om
the right bastock was in my opinion due to a
blant weapon.

Could it have been caused by falling dom? —

A. Possibly.

Would I be right in describing these two injuries
as being of a trivial nature? — . Yes,

Did you examine him sgain on the 14th? -- A. Yes.

And you found nothing on that occasion to make you
alter the opinion you formerly made? -- A. No.

CROSS—-EXAMINED BY ACCUS LD

You did not examine me properly” —- A. o the best
of my ability I examined you.

You only touched me with your hand and told me to
go and have medicine put on.—A. Yes, that is
what you needed,

COURT ADJOURNED AT 1 p,m. AND RESUMED at 2.15 Pale
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MATTHEN MAGNRR Sworn.

BXAMONED BY MR. WALLACE:

®at is your name? —- A. Matthew Magner.

Are yoh attached to the C.I.D. Photographic
Department? — A. Yes.

Did you draw this plan (Exhibit 2)? -- A.  Yes, i%
is a plan of the rooms in Dr. Dias's house.
Thegs ‘rooms were indicated to me by Dr. Dias
himself, It is a correct plan of the three room
Indjeated by Dr. Dias, om 35rd November 1986,

Did he tell you this was the position of the
furniture on the 1lth November? -- A. Yes.

NO_CROSS~AXAMINATION BY ACCUSED.
MWANIKA WA THUO affirmed: ol
RLAMINKD BY MR, WALIACE:

Do you work for Dr. Dias as Dispensary boy? — A.Ye

How lgng have you been working for him? -- A. 64

Do you know the accused? -- A. Yes.

What is his name? -- :. Agutu.

Did he work for Dr. Dias? — A. Yes. .

Do yon'r-bcr the aftemoon of Amistice Day? —
A. Yes.

What happened that afternoon? — .. The affair
happened between Agutu and the child.

Were you called into the house that afternoan? —
Ae Yess

At what time? — A, 5.50.

What part of the housé? — A. The children's
bedroom.

Who was inside the bedroom when you were called im?
A, I found the Doctor and Agutu.

Dr. Dias? =~ A, Yes,

And where was Agutu? -- .. He was inside.
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MATTHEN MAGNER Sworn.

u!m) BY MR. WALLACE:

what is _your namef -- A. Matthew Magner.

Are you attached to the C.I.D. Photographic
Department? —— A. Yes.

Did you draw this plan (Exhibit 2)? -- A.  Yes, it
is a plan of the rooms in Dr. Dias's house.
Thegs rooms were indicated to me by Dr. Dias
himself, It is a correct plan of the three room
talicated by Dr. Dias, om 35rd November 1986.

Did he tell you this was the position of the
furniture on the 11th November? -- A. Yes.

TION BY ACCUSED.
MNANIEA WA THDO affirmed:

~ BXAMINED BY MR, WALIACE:

Do you work for Dr. Dias as Dispensary bc}? - A.Ye

How long have you been vorking for him? -- A. 64
years.

Do you know the accused? -- A. Yes.

What is his pname? -- .. Agutu.

Did he work for Dr, Dias? — A, Yes.

Do you'x--bqr the aftermoon of Armistice Day? —
A.  Yes.

What happened that aftermoon? — .. The affair
happened between Agutu and the child.

Were you called into the house that afternoon? —
‘e Yeos.

At what time? — A, 5.50.

What part of the house? — A. The children's
bedroom.

Who was inside the bedroom when you were called in?
A. I found the Doctor and Agutu.

Dr. Dias? -- A, Yes,

And where was Agutu? -- .. He was inside.
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Was anyone else there? — A, The child Rosa.,

N- 196. What happened when you arrived in the children's

Ql

Q.

Qe
Qo

Qe

e

199,

201.

bedroom? — 4, Dr. Dias asked me "Why has this
man lain vith my ohild?* The Doctor slapped
Agutu and then slapped him agein. Then I told

the Doctor to stop beating him and I would ask him
a question. I asked Agutu what the shauri was.

He said "I had ben taking = jigger from the
child". I asked him where the jigger was. lie
could not show me one so I asked him"where is the
needle". He could not even show the needle.

Dr. Dias then told the cook to call en askari.

The askari came and Agutu was kept by hia and the
Doctor took the children to a European Doctor, I o
have forgottem his name,

When the Doctor slapped Agutu did he -do ui‘lnnd -
A.  He asked "Where is a knife that I may kill
nyself*, He could not get one. Then/togk the-
doll (Exhidit 1) which is a wooden ane, and hit
his left eye with 1t and the Doctor caught hold
of the deoll,

Is that the doll he hit himself with? (indicating
Exhibit §) -- A. Yes.

When did Agutu leave the house? -- A+ About 8,30,

Did Dr. Dias hit him hard? — A. Not very hard. He
only slapped him with his hand.

What was Rosa's condition when you arrived in the
bedroom? Was she upset or did she seem to be
quite chgerful? -- A, She had rumn avay to the
kitchen. She was not there.

But you told us a moment ago that the Doctor, Agutu
and Rosa were there when you went into the room?—
A. At the time I went in the child went away.

"Did you see her? — i. Yes, 1
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. 2068. Did she appear to be cheerful or upset? — A, She
was crying hard. She was not cheerful.
CROSS-EXAMINED BY ACCUSED:
ACCUSED: If the Bwana hit me gently how did the blood come
out? —— A. I do not know.that. The Bwana also
hit me.
ACCUSED: Whem the Bwama hit me and knocked me dows this man

was outside doing his work.

BONIFACE 5/0 MACFARIA af firmed:
EXAMDED BY MR, MALLACK:
207. Are you Dr. Dias' Cogk? — A, Yes.
<. 208. I want you to tell His Lordship what happened on
the aftermoon of Armistiece Day in Dr. Dias' house
A. At 5 o'clock I was in the kitchen on tnat
day., I was called from the kitchen. I went
4 inside the house. I found the Doctor, Mwaniki
Agutu and Rosa. . The Doctor described to us how
he had foupd Wls"child =nd Agutu together.
After nhu}u this to us he caught Agutu and hit
him., After Mtting Agutu Agutu said he was
taking a jigger from the child. Agutu was asked
where the needle was. He said he had not got it.
Q. 209, What happened them? — A. Then I was sent to call
an askari. T brought the askari slong and I
brought him right inside and I left him inside
and went back to the kitchen.

NQ_CROSS~EXAMINATION BY ACCUSED.

MASWE $/0 MUITA affirmed:
SXAMINGD BY MR, WALLAC:

e 210, Vhat is your name? — A. Maswe mfo Muita. No. 641
Srd Grade Polioce Constable.

<. 311. #ere you on duty in River Road on the afternoon ef
11th November? — A, Yes, ‘
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Do you know that boy’ (indicatimg last witness) —
A. Yes.

Did you see him that a!tm\oon? — A. Yes, I saw
him on the street when he called me.

Did you go with him? -- . Yes.

Where did you go to? —— 4. To the house of & Goan,
Dr. Dias.

Did you go inside the house? — A, I first went to
the outside of the house. Then the Goan called
me and I went inside.

#hat did you see when you went inside the house? =-

. I saw = man lying on the ground.

Who was that? — . The accused.

And what happened then? -- A, [ asked what the
shauri was. The Goan said to me that this was
his boy and I asked why he was lying down there
and he said "I hit him and he sat down". | asked
him why he hit him and he said "ie was playing
with my child™. I asked him "Do you want me to
take him to the Police Station or what do you
want done” and he asked me to wait while he took
the child to a Doctor.

And did you wait? -- A. I waited there for s short
time till he called & Doctor. hen the Doctor
came he too: the children with him to an office
where he worked. [Ur. Dias and his children and
the other Doctor went inside and 1 waited outside
the door. le told me not to allow anybody to
come near that place except myself. They closed
the door and the window and they pulled the
curtain over the window.

then Dr. Dias and the two children came out of the
office did you go back to the house with them? --
A. I myself went back with the children and I
left the Doctor in the office.
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Q. 322. Did you arrest the accused that night? -- A. No.
-5 AT B SED:

MR, WALLACEs. That is the case for .‘he Crowm, My Lord, with
the 'exccption of the Statement of the Accused
which I want to put in now.

(Ao 's 8 t in Lower Cour Assesso

by the Ipterpreter and put in as Exhibit 3).

HIS HONOUR: Tell the accused if he wants to make another
statement now either on ocath or not on oath he
may do so. If he makes a statement om oath he
is liable to cross-examinatiam, but if he makes
a statement not on oath he will not be cross-
examined,

ACCUSED: It is the affair of the Government. If they want me
to make a statement on cath I can do sa;

HIS HONOUR: Yow need hot say anything if you do not want to. -

ACCUSED: #na®'X have alresdy said is enough but I want to
ke an oath and make & statement.

AGUTU 8/0 ANDATA (Accused) affirmed:
I swear that I did not take her by force.

HIS HONCUR: Is that all you want to say?

ACCUSED: That is all except this. This case happened because
I made a complaint against the father of this

.Bi¥l. If I had not made s complaint he could
\not. have brought this case against me.
CROSS-EXAMINED BY MR. WALLACE:

Qe 288. Do you admit that you had connection with the girl
Rosa? -- A. Yes I admit it but I did not take
her by force.

Q. 324. But yol had connection with her? -- A. Yes.

Q. 225. On the afternoon of Armistice Day? — A. Yes.

Q. 236. Did you hear the girl Lulu and the girl Rosa give
evidence that you took Rosa by the hand and pulled
her into the children's room? — A. I heard them
say that but it is a lie. I did not take her by
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force. She took her knickers off herself.
Did you W Mwaniki and the other boy and Dr.Diag
say mt on that occasion you said you were

™ taking a jigger out of the girl's foot. Did

you say that? «= A, I did say that but I said
it after he hit me and my head wmas going rounds
I 14 not know what I said.

Why did you lie to him when you knew Jou had
cennection with the girl? —- As I Was heaten
and T had nothing to #ay. X was not streng. .«

You told Dr. Dias % lie on that @Scasion. Are yeu
sure you afe telling the #mith to us now whem
you say you had her with her oomsent? — A. I
am $e1ling the truth hete in the.Cowrt. He &id
not wish this thing to come out and that is Wi
. he drove 'me smay from his service.

!uwmtnoumtumm-otbrlbch‘-
‘hbhrmbdnnﬂﬁnnﬂ“hﬂz
this? — A, m--mum-mm‘
room by her sister Lulu who asked her to come
to that room to play and shs came.

To play with vhom? — A, To play wWith me. *

Did you tell Lulu to call her? — A. No I did net.
She did it of her owm acocord.

And then when Rosa came in Lulu went out. Is that
right? — A# Lulu called Rosa; Rosa came in
and Lulu went out and she closed the outer doer.

She closed the door between the mother's bedroam
and the children's bedroom? — A, She bolted
the door from her mother's bedroom.

Do you seriously suggest that Lulu called to Rosa
to play with you although you had not told her
to do so? —- A, Ididnotntterawrdﬁpnly
mouth asking her to come. Lulu called her of
her owm accord.

¢
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force. She took her knickers off herself.

Did you b')\r Mwaniki and the other boy and Dr.Dias
say thas on that occasion you said you were
taking a jigger out :f the girl's foot. Did
you say that? = A, I did say that but I said
it after he hit me and my head wmas going round,
I d1d not know what I said.

Why did you lie to him when you knew yom had
connection with the girl? —- As I was beaten
and I had nothing % ay. I ws not streng.

You told Dr. Dias a 1ie on that @scasion. Are you
sure you are telling the tauth to us nov whem
Jou say you had her with her oomsent? — A, I
am telling the truth here in the.Court. He did
not wish this thing to come out and that is why
he drove me avay from his service.

You uytﬂnt Rosa went in from the mother's bedroem
into her own bedroow vith you and agreed to all:
this? -~ ., 8She was called from her mother's
room by her sister Lulu who asked her to come
to that roam to play and she came.

To play with vhom? — A, Te play with me. "

Did you tell Lulu to call her? — A. No I did not.
She did it of her owmn accord.

And then when Rosa came in Lulu went out. Is that
right? — A# Lulu called Rosa; Rosa came in
and Lulu went out and she closed the outer doer.

She closed the door between the mother's bedrom
and the children's bedroom? — A. She bolted
the door from her mother's bedrocm.

Do you seriously suggest that Lulu called to Rosa
to play with you although you had not told her
to do so? -- A, Ididnotnt_tcrn'ox-d from my
mouth asking her to come. Lulu called her of
her owm accord.

"

.7
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Q. 886 What do you say happened when Rosa came into the
room and Lulu shut the door? — .. Rosa saild to

me "I want to play with you". 7T said "what play*
She said "the play of men and women®. I saw her
tak¢ing off hép knickers and she called to me
to come on the bed. I got on the bed }bd played
with her but I did not go far inside her because |
it was not enough for a man to go in. Then the
door opened and her father came. The door 'u
opened for him by Lulu. The father asked "What
are you doing?". I did not say anything then.
He asked again "What are you doing?". I did net
say anything,
Q. 887. Tell me this. Do you suggest that Rosa asked you
to have connection with her although you did not
suggest it to her at all? — A. She herself-
wanted 1t. . :
Q. 838. And you did not call her in at all? — A, ~T did pot
call her. Lulu fastened the door with a bolt.
She was there with her other sister. Mwaniki
was near the door at the place where he works.
Boniface was iff the ki tchem.
ACCUSED states he has no witnesses to call.




SUMMING-UP BY HIS HONOUR MR, ACTING JUSTIC: L:hi.
-
lay I just remincd you that this man is charged on two

counts. It may seem to you rather stupid to charge him on
two counts when it really seems to be the same thing. ‘You~
may not understand the object of that, but the point is that
there are two Sections in the law, one is the raping of s
person whether & grown-up woman or s girl, and the other {®
defilement of a girl,

The charye of rape applies, as I have told you, to
both women and small girls, and for this to be established
it 1s necessary to find that the woman or girl was penctrated
and that she did not give her consent. It does not matter
whether it was complete penetration or only partial
penetration. If those twe things are established them it
is rape. The section reads in this way: It is rape if it
is done without the woman's or girl's cansent or if+t is
with her consent after that consent has been obtained by
force, threats or fear of bodily harm.

The other count is simply this: intercourse with a -
girl under the age of sixteen. 1In the case of & girl of
under sixteen it does not matter whether she has given her
consent or not.

In this case the accused has admitted that he had
intercourse and partially penetrated this girl, so that that
essential element in both counts is established: and it is
also clear as regards age that she is much less than sixteen.
She is only nine years of age and no one in their senses
could imagine that she is anything like sixteen. [his other
element in the second count is therefore established, and if
you agree you must find him guilty on that second count.

The only other question I would like you to answer
is whether, as regards the charge of rape, you are satisfied
that it was done without the girl's oconsent or under the
influence of threats or intimidation. Rosa has said that



the accused pulled her into the moom after telling her and
her sister that he would beat them tiﬂ they died if they
said anything to anybody; and that inside the room the
accused took off her knickers and put his hand over her
mouth to prevent her shouting. Accused says that Lulu
called this child in, shut the door and that Rosa then asked
him to come and do this thing to her. 1 would just ssk you
to consider the probabilities of this. Hosa is = vary
young child. She appeared innocent and truthful and not a
precocious sort of child who knew a lot about that sort of
thing. I would also ask you to consider that the accused
wvhen he was questioned by Dr. Dias lied and told the story
about the jigger.

I ask you do you consider thai the accused had
intercourse with her without her consent or under the
influence of threats. If by any chance you think that he
did not actually have mtercoumo;ih:}r,' but tried to do so
then he can be convicted of attempt to rape, but [ think
it is fairly clear from what he said that there was partial
penetration.

OPINIONS OF THe ASSSSSURS:

1. Juma. In this matter I find this: that the accused
did wrong because the child is not grown up to her normal
size. She is still very young. He may not have had
complete connection with her but he did wrong because she
is still young and it is not her time now to go with men.
As to catching her, I do not think he caught her by force
because if he did she could have cried out and the others
inside could have heard her. The other children could hear
and there were other people there in the house. This was
in her father's house and she should not be afraid. This
is where the great fault lies, that she is very young. Her
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father got annoyed because a gomplaint wis made sgainst
him on account of pay. If he ity angry or anmoyed about
his child he could have had the accu.sed arres?™d on the
Very same day. He would not have left him to wo.

2. Okelo. Agutu aid wrong in one thing, because he lay
with a child who has not reached the age of 16 years, On
the question of catching her by force she was not o;ught
by force because there were other children, sisters and
brothers,in the house. She 3mid have eried out and her
sisters or brothers could have head. Nobody will}'be
afraid being in the house of his father and mother. This
is what I find, that he aid wrong in having connection
vith a young girl who had not reached proper age. The
father was angry after accused had complained against him
5. Munyedadi. The acoused did wrong in interfering witl
a child wvho had not reached thg age-of sixteen. If she
vas taken by force she could have cried out becaun she
vas in her father's house, She could not be afraid of
orying out there. If the father was annoyed about it ho
could have asked the askari to arrest him and take him

to the Police Station at once.

10 a.m. TO-MORROW FOR JU A



COURT RES AT 10 a.m. on 10th De& er 10%6.

Accused present. ‘

-

¥r. Wallace for créwn. J -
JUDGMENT

The accused is charged on two counts, the first being
Rape and the second being Defilement of a girl under sixteen,
the offences being alleged to have been commi tted sgalnst one
Rosa Dias, a child oi’ nine years, on the 11th November.

For the first count, Rape, tO be established it must
be shown beyond reasomable doubt that there was pemetratiom

and that the act was dome either without the child's comsent,
or, if with her consent, then that the consent was obtained
by force or by means of threats or intimidation or by tur
of bodily ham. :

To establish the second count.. penetra tion must be
showm to have taken place and that the child was under™
sixteen, Her mt is immaterial.

The accused has admitted intercourse vnh partial
penetration, and this has been povd by other evidence, that
of Dr. Anderson and of Rosa h-rulf. Pnrtial penetration is
sufficient for the requirements of Section 122 and also
gection 128 of the Penal Code.

The complainant Rosa has been shown to be under
sixteen and is clearly so young that not even the most
ignorant person could imagine that she wes as much as sixteen
years of age. The offence of Defilement {s therefore clearly
established.

/1th regard to the charge of Rape, I regarded Rosa as
truthful when she said that accused had intercourse with her
against her consent and that accused threatened her and her
sister, and that that was the reason why she was afraid to
call out. In this she was supported by Lulu, her sister.
osa appeared to be an innocent ehild and a timid'ome, and



the probabilities are in favour of what Rosa hes said.
The accused has denied that he did this without Rosa's
consent, or that he used force or thregtened her or
intimidated her. iis story is that the elder girl Lulu
called Rosa into the room where accused was, then went out
and shut the door leaving Rosa and accused alone, and that
Rosa then took off her own knickers and invited accused t0
have sexual intercourse and that he did so. as 1 have
said, Rosa's story that the intercourse was without her
consent and =iter threats and intimidation is much the
more probable, and the accused's story is difficult to
believe.

In the evidence of Lulu there is one inconsistency;
she said at first that accused called Rosa into the room,
and afterwards she sald that accused dragged her in by the
wrist. The latter statement corroborates what Rosa had
said.

'he sccused has ealled attention to the fact that
Rosa did not call out, although there were two other boys

as well as the other children in the house. Unless the
child Rosa was completely intimidated by accused it is
difficuit. to see why she did not call out, and this does
raise an element of doubt which operates in accused's

favour in regard to the charge of “ape. Although I have

very little doubt that Rosa was intimidated and that her

version is true and that the intercourse was against her
will, it is safer to give the accused the benefit of this
doubt to which 1 have referred.

I therefore acquit accused upon the charge of Rape
and I convict him upon the charge of defilement oontrary
to Section 128(1) of the penal Code. 1 call on the
accused to say anything he may wish why sentence should not
be passed upon him according to law.

ACCUSED: I finished all I had to say yesterday and I

reve naothine more to say.
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MR. WALLACK: There is no previous conviction.

AENZTENCE

m.fh‘o is o nlﬁ.d and revolting one and there
is very utth h“ said in favour of accused. The only
_ feature which calls for comment is the scandalous neglect
on the part of Rosa's parents in leaving her and the other
children alone in the house vm Ahe acoused and other
netives regularly sachday for a e piriod of tine. Such
Mﬂ‘op&n«eﬂmn\thl who have had a lomg
experience of this country is highly reprehemsible since i%
is a well known fact that the average uneducated native |
cannot be trusted alone with female children and that sexmil
offences are common in such circumstances. Mbﬁﬂ.‘
the parents, therefore, while it could net cendeme
act, tendet to make such-én ocoowrrence mot walikely, ..
The acoused is a-cripple and lame: this, I do not
think, tn any way tends te lessen the seriousmess of his
offence. o T
I sentence aocused to twmty lashes and eight years
imprisonaent with hard labowr, ."
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MR. WALLACK: There is mo previous conviction.

‘ll:l!CE

The effemce is o sordid and revolting one and there
is very little to-bé said in favour of accused. The only
fuﬁ” ﬁich calls for comment is the scemdalous neglect
on the part of Rosa's pareats 4n leaving her and the other
children alone in the house 'u.l; the acoused and other

natives regulerly each day ror a piriod of time. Such
W-ﬁ'ptrtof edmndpamtl who have had a long
‘experience of this country is highly reprehensible since it
is a well known fact that the average uneducated native
cannot be trusted alone with female children and that sexual
offences are common in such circumstances. Such behaviows "
the parents, therefore, wvhile it could not condome acoused's

t, tended to mske such an 0OCEITNcS ROt wmlikely. -

The acoused is a-cripple and lame: this, I do not
“think, hn:wt-lltohu‘-'hnnmotm
offence.

I sentence accused to twemty lashes and eight years
imprisemaent with hard labour,




MR. WALLACE: There is no previous conviction.

NTENCE.

The offence is a sordid and mo‘iting one and there
is very little to be said in favour of accused. The only
feature which calls for comment is the scandalous neglect
on the part of Rosa's parents in leaving her and the other
children alone in the house with the acoused and other
natives regularly each day for a period of time. Such
neglect on tne part of educated parents who have had a long
experience of this country is highly reprehensible since it
is a well known fact that the average uneducated native
cannot be trusted alone with female children and that sexual

offences are common in such circumstances. Such behaviour by |
the parents, therefore, while it could not condone accused 's
act, tended to make such an occurrence not unlikely,

The accused is a cripple and lame: this, I do not
think, in any way tends to lessen the seriousness of his
offence.

I sentenpce accused to twenty lashes and eight years
imprisonment with hard labour.
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IN HIS MAJESTY'S SUPREME COURT OF KENYA

SBORIONS HOLDEN AT NAIROBL
0 OF 1956
REX
versus

TION T OF D
NOTES OF TRIAL

1, JAMES STANLEY TEMPLETQN, Offieial Shorthand Writer

to Hi§ Majesty's Supreme Court of Kenya, do solemsly and '
sincerely declare that Hvlu been requim by the
Regiwtrar of His Najesty's Suprdis Court of Xenyu. §o .
m&mntmnrlptoftheshorwnotu )
'nhﬁubﬁoiﬁddm:&w case, to which
transoript this Declarstion is annexed, I, the said James
Stanley Templeton oertify that this 4is & correct record
of the proceedings at the said trial.

DECLARED at Nairobi this
15th day of December, 1956,
Before me,

@z@y\wé ”®




KENYA

No. (7

THE RIGHT HON.

SECKET

Decegber, iuie. »

[ have tne nonour to transmit
a copy of the Judge's lie,ort and &
dpdgment in Supreme Court Criminal Csse No.
of 1950, Rex v. Musa Haji s/o0 Masan ja. The
accused was sentenced to deati on the 17tn
September, 19%c. He appealed to His Majesty's
Court of Appeal for Rastern Africe and the
appeal was dismissed on the 20th October, 19306,
I enclose & copy of the Judgment.

25 The case was reviewed in
Executive Counct¥-op the 1ith Novembey, 1936
when my Deputy concurred with the advice of
the Coﬁ;cil that the sentence of death should
be commuted. .Thc punishment subsequently
imposed was imprisonment with hard lsbour for
life.

I have the honour to bve,
Sir,

Your most obedient, humble
servant,
i N

| s .
BRIGADIER-GNHAL.
GOVERNOR.

. ORMSBY GORE, P.C., IL.P.

'ARY OF STATE POR THE GOLONT?

DOWNING STREET
LONDON_, S.W.1.




IN HIS MAJESTY'S SUPREME COURT OF KEWYA T Nalx Bl

SKSS .ONS HELD AT NAKURU ON THE

14th DAY OF SNPTRMBER 1906.

WRIMIN:ZL C-SE WU, 96 . F 1986.

(Uriginal Cr.Cree ¥Wo.l541/86 of the . .'a Cousrt »t Kimunu)

KEX seveeee ocacsce osasscece oessccs cocves 5 rrose oulor
ve rups
WU HJI 8/0 # 5 A soeee eenen ceecs  eeecs .ooused.
BEE O N

Your Lxoelleney,
| have the homour to report that on the 17th
jeptember 193@ at Fakury Sessions 1 peesed sentence of death
apon Yusa HejJl », 0 Megndje, who wes saxyloted of murder. The
.ttempt of the eonviet to eet:blish thet he wue drunk, thet
his compamioms attaekad him #n2 beat him snd that in reSslia-
tion he stablsd ehe decensed fuiled -1 the &xinl. There wus
no spearemt mosdve for the arims. }
The conviet th¥ deceumed «nd thelr cowpaniona, wite

were present ere ull Tangenyiks notives- Luny~n'wesi- suployed
in or nesr iondiami, und profess Xohemmed. lsm. They were all
guthered ~t the hut of Mugungs in the Forgst Nursery Londiami
between 6.3U and 17.3 p.e. on the oevagion ef the erime ,
having spent the uftemmoon <t prayer meeting =t Londiumi.
The conviot was -llowed, or tock upon -imself to sleughter

ehickem in seeordance with the usllim ritusl. He went out
»f the hut with the chicken «nd ~ knife. hortly ufterw.rds
he returned to the hut threw the enjoken down hard on the
grourd, ®0 that it was stunned or kille . The deeeaaeu end the
witnesses were then in the nut «nd the dece.sed .rose to go out
of the hut.'. The convict thimking, predably, that the deoce«sed

wie «nmoged nt his aet of threwing down ‘he chioken snd wus



B0VARg 4“gninst him, stabbed the decevsed 1in the stow eh,

80 severely that he disdwwithin about twenty fow hou.s.
Thare wis no previous enmfty between the convict -nd

the 4eeeased. There is #0 fir s the ewidenee goes nothing

t0 Justify or expluin the Xilling, snd no euggestion of

ineanity was ruised during the trisl. r belng eslied wpen

after econvietion the oonvie: nud nothimg Vo'say, No extemese

Sing siroumstanees of uny kind ppe.red during the trisl,

and I am unadle to submit “ny srounae fer the witig: tiow &

the sentenes.

I have e homour to be,
Your elleney's obediant
servant

/(/:/{/‘[)x\
JU¥ex, ’

SUPKEME OOURY OF KENYs. -
. ;
His Exesllemey the Govermeor,
Shrough
The Nemeuwrabdle,
The Colemial Seeretary, -
Nuirobdi,



t' IN HIS MAJESTY'S COURT OF APPEAL FOR EASTERN RCA-
- SESSIONS HELD AT DAR 1S SALAAM.
CRIVNINAL APPWAL NO. 149 of 19Yse.
(From originel Criminal Case Ko. 96 of 1936 of

H., ). Supreme Ccourt of Kenya at Nakuru)
REX = ==emeee--

Respondent.
(Orig: Prosecutor)
) versus
ke 3/o ¢
MUSA HAJY/ MASANJA  ----- Appellant.
(orig: Accused) .
- -
» o . . —
JUDGI®NT: ~ ) »n
- s T g, —————

. i - S 3
i The lurnod trnl Judge o.rmx;ly-rovlnoﬁtho B
. 'holo o-ao and was unahle to tu .nyﬁung %o_rabut

the prenump:.ionﬁqt-muaor by the.appellant. w» . - -
o= - _ 8ee no reéson for ocoming t0 s~vontrary goneiusion. =
The appeal 1is diemissed, ~ ’ o
LT 20.10.36 _
) A Joseph sheriday.
. 1. I, Hearme,
- . -
iy I. G. Bates.

1 hereby certify that this is &
true copy of the original.

REGIS

COURT OF APPEAL FOR RASTERN AI'RICA.
1B. 12. 36




v HIS W,.Sﬂ‘{ g W'E,,mr'l‘ GR K1Wa AL HaIROHI

g
ann,a. GASE No. 96 C® 1928 ik
"01 ir 5B Case oplitl. of 1926 of the °
o “um?"n Ksgiatrate' 3 Corrt ot Kisur
t tha 9ittings h°§de‘ b Fghdra on t'o lith day of
’ NS N Sap temer, 1sae.
REX b %

¥ w It ts not easy to come o definite cw'clnsir'm‘
Lt fact in*this case. ~The wit'wsut glvo ‘treir "16“
in a &mr tluﬁ,wld 1682 one to *eli,e‘m_._ﬂlt*_
wre. xithholdim ‘som® part af’;a. vy

- MM W"Q u Jgonver,qm

‘-:

at first to m‘*mpmﬁbler 1 an ho-va'-s ' 3
- : - D .
T the person d-rm~ hw-ﬁosnital as &lt-!um is the po
rafe;md to-.hy .-.Ll the mtmsses. The Crom nrftnessu Ei

oy ttut Between the hawrg of &30 to 10:50 pem.~on the
night of tho_‘;i Jlmc Vavan'ra and bis qu. ledire, Kinls.

. an old friend of: l.ganga s, .\11 bin Hassan; Alimasi
an?i Musa the accv-=d were rsthered together in o * Aoy dly
talk st Maganga's hut. On that day there hed be
Yuslin native prn.yer meetin~ at Londieni close by. All
Hassan Ali Mazi and Musa hed come from Turi -the Friday

t 27 the

before snd were stayluy at lsganga's hut for AL

@

of attending. "‘he"(had been at the prsyer reeting 57
which finished sbout 4 pems end had re-sc-e "“led in

Magenges's hut about 6.30. The hut consists of one room

and A kitchen. " A door leads from the hut to the oitside;
another doorwsy dllows saccess fron the in room of the -
hut to the kito!un. The party were sittin sround &
et A M(u’w A
) 2ot ol y

ey



fire in the hut talkin---* y,t J.s,,,u,(.,“. o A deeki [
Vsgangs decided they should bouye g_ws. b ma hiz et
then vent into the !itci.n Er‘ ke preparetiongs, 1'87an e

then csught 3‘1‘0‘1 or chicken wnd cave 1t he sayc,

? . ,Misa n ordler Mat b shouli slun Lt it L. ueeovas os
L : ) {_ 'ﬂhliull.m law. Klimazi ‘ives s 1if“ere t .cc v oat.
He says it was the srews orivilese or t - .lusr 0f the
g:uosta to slauchter the c?do]k_;n «I.ri tha't nes took’it
' ~a without consent of W& othergy” v tact v pllishe took
' it and went to the doorway (t‘e hut to ‘o out and’ ¥
‘nhnghtor it ' £ :
| QT .J.,puuo tq,midor nésm, 1ta’0f the dum
E-r': ; ek i uto the s-désthi_i de-to Lhe lﬂ ﬂ"‘*q

E.:.':‘; T !Mmmuﬁounw"

""jl M‘ﬁ& dec?ued' s ltatgmmm thon
- @iazzel sbout & Ehicken 15 Gorroberited by Amnzt h&.’ﬁ

e . : not by lﬂqganga and Kinla- - That” th re yae sone ﬂrt 0!'
Ty ahun'i sboyt it 1 mulj osvtmtqwm 1t wash
of & ltrl.nua natire {t is difficrut to disSover. ‘?. -

Lelving thb’matur far ?mo" ent, the fact remains

. t sccording to the Crown witnesses miss left the hut

5 ';a’" thﬁ live chicken snd carryir Frife awith o hlade

] S "'&2‘?" gbont.“’) inehes lonce Th other four nen 1 ruin-d in the
O -
i e Lok . The ooz & 85 Jescridbed by tie Crown witnesses
;’)‘3 ‘ is that 5t o ik 18T ro n down violently L. iusa
& ® and died s sitlte J st ;.’ ghe sct ﬂDh\ All
) ... Haseam ‘wert tH o oqt =nd met luu at the 4001'&!

"{4 ‘ lead¥ic out ~* *' . Fut. Merencs suys they et artgice.

L 3 rid )

Kiule safs th t 17 Fessan had not left tre »ut. all

Kazi does not u v ar to have seen the blog'st-ok, ot



U

he was drunk. ~ = . " o

40 have heard the noise of th« chirk
snd thed his#ttentim bein - aroused notic
Hassan was ‘wounded. Kinls uslso wvers thut b sev 1o -—

blow struck.

Whatever discrepsiicies there ray be tote- Lol
of these witnesses the impressicn they lesve iz thut
the stablin- was s sudden snd utterls 268C ls und

unforeseen event. They sll deny that thore was .. thing
in the nature of s serious -ua.1el or thet they, tkough
annoyed by the action of the sccused, exXprp seq l{'
annoyancé by sttucking hirm

The accused fave svidence an oath and says that
the hours from 7 to 10.30 were .p_gss»;d b ?i's::l? nd all
the Crom Msécs at the hnt of the Bugamla farerai™m

- . ——
near Magangg's hut in drinkine tembov-.«'v"ﬂmd is _h

| nfapded by amadvogate n"d %uuh.gmls forem,c h«; Heen
’_ surmonsd it has he®n dm*x 1Pd 1gt te ealw i, As, auaJ._x‘m

the ac cured' dlle ration th»t he was drupk ”y\l(‘.éx‘ 8t
nlvht and Shat e aEhess h;d been Urfhkin - «lsa, tWere

is the evigence. of the askeris sid-tie othef Crovm

witnesses. I therefore cimot accept it as = fact that

o 7

The next sta e of his aefence is that he threw
the chic;kén dowrnu und killed it und the other beco e
snnoyed or snory .nd sll of <her set ron hinm wnd junche
him. In the cwrse of this ~inching he sgruck back with

the knife in his hand und didn't krow ~hat -

It is somcwhat suririsin - that & :un sho _il:pe
he was drunk, and was attacked cun -ive svch C ‘ziiled'
account of the happenini s of the evening: cxes tin: of
course, the finsl sct of the knife cettin irto ili the
deceased. On Bis own story the oshers had less tembo
then he and would therefore be capsble of as exac} an .
aporeciation of the occurrence. put {,,cannot ¢mcqn-i

= r'\«',_‘

e . Iy

ST T I LR TR N ¥



thet the annoysnce given to '*, ,t?&r u %
# M bt

"\ nsture as wvi1d uuse“thﬂl to sct fon “ ad," 20
+ v

Four men sett et n 1.') ome anc ot hrand
::.f"“knif'e wmiu :res I»&:Mz we: st b deor
. hut of which some traucas v 1li b vims b
Nv;}tmsses. Mor:over the wife lisii -:"‘Aoi'.i.», in th
kitchen with an”opsn door fror vhich t;u ':‘.0‘1' it i
not see what is going. on iv:s us 10 hin kﬁ a fistu —f.;:
bance of such- a natnre as wnuld ba oxpoc‘“d to arise e,;
from such an m Horoover «-qrn be reagonsbly A
expeoted thet a'man who did ndt khow whe theéT he had P
stabbed shother or not wopld s nm avn‘.and hide in the
bush. > f»,, Sl
1 emg;~ Wfore placn a!v r;lhue-upmm
mused's e‘vihnt. .-The m M

50 L‘tm jd.nt .ttut 3f ; _-;.?_, n‘@-_cs
tor b the.dcdh are wble'to give a‘.ﬁ emmofeo.
Becount of thg ecurrenge, thﬂ -very sudMss pf’it 3
_.ccomg for tha ma e 1~vhich bhmj Yii.v'é “"c’zr

| ovideneé. It'is =t first sight l'spmbable thet ¥ nen.
should stab his cnnpwnion.for n_o ajﬁ.arent cause,. !t_
ts also Qf note thet the waind is in tfe 1sft lower
shdomen sand wes ‘sen kin _d,vaY‘a}—nErTrvmt* ons. of
the inteatine. - I thorefore think that -hat hs- ehed
is mare or less sccirately described by the Crown

witnesses viz thst 311 =1me ent tovards the doorway

and was stabhed t'ere fr‘;' the accused. -
The statenents mede bt the deceased, hwever, q
all point to » narrel or some kind overfthe }i ligg

‘e ' 5
of the chicken. The act of thg asccused fip thrs in},
dow the chicken so v.i,‘& ntly us toekilliit shous L‘m\
he l'md' become angry. It is oﬁwﬁoﬁ by thc"

accused that he was provoked: by bein “tola he oqula

‘wl the chicken, And his own account is tqt he

R



- UK
el = RO

N f
was angry because the chicken had escapgd and he h.d

“to catch it. That statenent seeng to be bome
the evidence“of Alt';azt vho said the accused was out

4

nt ‘m' L
v

of the hut for half an hour before retimi vith the
chicken snd throwing it down. ' thi
+hink words passed between All and the accused, and
Ali moved from where he was sitting on the floor
towards the aocused who was then sia din- at the hut
door with the drawn knife in his hende It cannoh ?

.o1d from the evidence, other than thet”of thr scensed g

F = that, 411 Bh)ﬁwed.‘{f):f his. movements amy intaptifs to
. atiack Puss. From the vidence of Kiula, Alineri,
2 :" : end Magume it seems clear that the throwir "
. - fowd, the vo!P@wt of A1 thé deceased t0; rds” the
i 2 ‘!onr, -nd the infliction-of 48 wund fu_rvr' Al el172
‘ . rmo-sd in quick su.ocasston. f“” wen 55 “J_ y

>

- ‘m @c? o, Bven e
-»- Ali‘!!assm was poim., J.o attaoh-hil - Cl v,a ‘h—- 3

"’r

ﬂiwd T - o

e »And where a uan ktlls an ot‘ef'f'r' nly ;;,i.t‘-—w-v_t

W or without con',fd—rrn yIe provocation, The lew -
1mplies malice. In this caBe 60 & desdly we-oo 15
.._4—- 2 —,.?.,‘ i 'uxod. I.__is not roase *_: M/Wr&m “"v'eqlm,, ¥
oo : and g.t'a_;'t}ng_to ﬁght. And aven if it ware, thew
. 'F} :-scoilséii*{s ab=the ‘@pen doorway r~°d cen rotreast.
" Y am usble 4o accept the scoused’
that he was drunk and-wes attacked by four I
convict him of."mder.
. W. K Forre
Alloeﬁtn;:- I have nothing to say. -
Sentence of death passed on atcused. o 1
* ~Informed of right of appealds ... —_ . -
Sl ™ol
cé-tified r‘il case for appe;l.

W. K. Horne
«9.36..°



