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Proposed paragraph i'W^ Insertion ft Artiela % of V
jm-■:.ir-'

'v<if

r.: V. +- .. ,*i, , the Kenya and Uganda (Transport) Order in Contfcll,
M m ^ s. ■

. /' if- -’--f

r.>

r;fe;.| ;‘^ ■

(S) It shall be lawful for the ’High Comnlssloner, 
In accordance with the provisions of any Ordinances 
passed by the Legislatures of Kenya and Oganda^to 
enter Into such Agreements as may be considered 
expodidnt'rdlating.to the^ownership, control,

]■ working or management of any railway, roadr.motor 
: aerflces,..Blr43raft aervloM* portSj-harbours, whar^ea)

’

- • - ■ , ',V -' *
•f'

-m
1,^^*or 9t»M8lilp seme«* wltte jmy pepions.

gl;' „ j) - eorpggfcta bodie:« authority %gheM^ed_^juefa^4-^ '
•je.

rights, liabllit^ss and intc^antA

S '- Commlsslonar under’d^rrManAgreeaeert -ihBl|^^', j
n-Sag’'' *?***”''*" .. P*»* **• SdTtleee fwf-.Jfc* purpose* of tbla”*^!;

:

Ordar, aag MoordADglr soneya of tha and
' a' ' ■**

"^ Barbour Fund may be expended for tBe purposes
{.v«or in connection with, such AgP^Miants*r

■

■ US''
.' ^ ■Sv %

W^*

.-i* ‘ 1*.
r 7i ■i-ir'&i -f"1;.,^ ■t*..:-v ,;'|i »'-X' s^ ea

■* 'rt..
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isir.
I have the haaonr to laform ytti"that it is pTOposed to 

l".: , ' ' iotrodaoe into the LeglslatiTe Councils of Kenya and Uganda'
a Bill tp .aawnd the Kenya and Uganda Railway Ondinance, 1927.. ' 

J?he Bill has been drafted, and ha^gjjsen agree# to by the " * 
•Government of Kenya. With the esoeption one mJ!l!er which 

„ I w now referring to you for your "decis^n, it has also'beSi 
; '^p-eeg-tbj^jthe «VteB^ of ggan8a>

WWG^o|^

' ' th»«r£aan^ to'giwa^e TT|li nillffliiijiwii lITHlfTt jC Ur '1 
■ J4»e«*ft^a Ro^ Iransi^^iafpwfctsJ- y first-ta-ae^ii^dtr-ia 
legislate for the former servlefe-t^g Rs

^ ’ of tftrftHSiKie'the words:- i

1" - -■

F' o’-*-' '.■'

h ■■ n-

.t

s-

•ana fnrthar^ pniBlihae ol^ in any other 
“ «aeGniw. sell or otheriiao-dispsTi^'raffi;

■constrwst, repg,r, hire, let or eh&rter,* from \ ^v- -m
■or to any person, and cx^trol,’manage, maintain 
•and work aircraft and any land and appliances 
■required for the purpose of the landing or mooring 
■of aircraft, and all things incidental thereto, and 
■to make oontracts In conneotion therewith."/

■■

ms was based upon provi^ans in Act No. 21 of 1981 of 
% South Aftrloa.

8, ;. m Government of ^
^ Chiaf Secretary In a letter to tM ffaSefS! ■fflagen.-Ke^jf^'*
,' -...j..j ... . .....K'.^. ■ '■'i'r ,

mi ngandf-Ratlways'an^ Harbours, dated the 17th JshuaiT, ’ ■■ ' *
-* "v-i 4.: >

. . S-r-
’‘7

S-- IBSS.'-stateH:-. 1 V. -IVtf

ABI _W StUE KR^THB GO^ms,1^-.^
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-. •''■ ■■ "It'ls.conBidered .that all reference ta -fircraft '
'S'ircraft Mrvlcea should he del’ete d thm^itut^ae 

...;, •Btllj as it .would appear, t.4 he lincoxreat ,fOT. ' ■
■ ■■ ' to contain any reference to powers td’operate aircraft
- ■ services when it is sutoaltted to the Railway Council,

since no decision has been taken hy the two Governments
to whether such services should be operated/

- .Wg^ -

s -' ■ !->:3

concerned as 
"“hy your Administration."
/' "If such operation were to-be agree;d“upon, then, 

> adiioo-legislation shou^lM

■v^

■ - it is considered
intrg^bed oonferrlni the neeea»ry powers. m r ^ 

■■“■^.^Wposartor^^pilng^st^^

““'y "int^sts, shaai*-3?’M5SSrte<nDef^^
0f35r^^l|tfl»%a;.^ \

4. ^Ke General Kana^r
’ regret ext^ir|Q!jr^6w4^?-#^g^^ 

^ferenoe^.alr«^t^^^^^" ■ 
should be deleted, froji the draft Bill«9-,,^:; „ , ■

"I coiftiider this AamlnlstrationZshoulihaflrlJhe -

fi^t to operate air services if, cm the adrioe of 
Railway Council, the High Commissioner considers such 
services are necessary or desirable."

"The proposed legislation would in no way confer 
any monopoly upon this Administration, 
some scheme of reflation ef transport is brought in.

sr.

♦

Si- .

that

rrr;^-^-

vr;,'. .

■ ; vl*.
-r-

Moreover, if

■ your Government, in addition to the control exercised 
- ifflder m'Aijf'Riivlgati® *DlreS.lons;' iG^irwild. imve
^5^: Cf^t^ln two other,^K-^v

h*- ■

...... « . .....^
i-;

(1) Throu^ "j
Wj •** -<

-*1.
‘i '

r>

", •*
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.'»_ itl) Tteugh J^lway Coimoilf ■ :. 
'and

,1.
' <

(2) Throu^ Transport Regiilation Control.
"As' the 'proposed legislation\ould in ncT way octofer ' ■ : - 
any monopoly of air services on this Administration,
I fail to appreciate idiy it should caud^ any alann 
to existing vested interests, hut consider that, ^
unless Government is prepared to protect these 
Services from undue oompetition_, these Services 
should be accorded "right s at least -taHhose ^
granted to private enterprise, -I irost, thel%for»r 

“ - GovesMSeiit will reoonstt^r
■_ iiA fecaisE- Ugaada^,^;

^SaeFJTe'lst

modified!Tut in y iew 'of !^e :^^r^l^a^a. iSsOlr .eshe^^a^e 
on the «gaa*i«t.ietwe«ai sSSrSns^i^i' oth^j ' 

foas erf trasi^igrfer it Hfeald appfe'af desiraWiS'fep^]^:-^ '*^ ' 
farttyr diBOUBslQP on this iSatter'ifflttt-JiiB%llpOrt' aoi^^abl^

..I

waa. -

» -
. -• 6. As you are aware, Sir Osborae Manoe rsjpsrted in due

course, and at paragraphs 110 and 111 of-his Report ho 
. reccyiaMded unhesitatingly that the best policy forjflr servloes 

in Bast Africa was the @rant of a monopoly to a local ctmipany, 
and he felt strongly that the two Railway Administrations of 
Bast Africa should be permitted to participate in the capital 
of the privileged air company.

7,' At a meeting of the Transport Policy Board held on
'’r tlje 17th , June it .was,,A«P!®^

-****^^SlrJDsborhe nance’s reooimendatlojiw:tn:t>«’««*'h^% 13#3l!d4 14i-, ■- 
. %f his'lreport sb«^.^;.aoo^^^^ principle, -amd thaA '■ • - ■

legislAtlvA/■ .*

V.- '•> ft-.m

. ff ■i- •
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the'pr4|c&ed,B«M0^1y Jbr “internal settees, _4^
;; il)i pMiiicipation by the Ridlways In the oapitel of Idle .

"■ ^^lebted' cc&psay,; ■" ■

<7;

m.
K - m&

.. .t.V.,„ .. s
■■ '-i

In view of tills, and more fully to glt» effect 
to these recommendations, it was considered necpessary further

8.

to amend Section 8 a£ tie Raijj|j|j^|grdlnance and the following 
proposal wag, put forwardt-#^^
, ,TO,delete the wpwdsJlJid 1
laonection tiwrevtith" :^m' the end of the saggestafaplause 
|k fortlj in paragraph 2 of this despatch, "and to aibstitutfe. 

r^'tao&jaaphph (ijj^ciause S of the Bili="C^Qi^fcllpwsi:
<sMb« 0’^%“ce2^he fsaiartagtJ

. -.idiSthBr in tho-GolanT^ ^Isewherrln i ^

•>rtsr«v» rt4;^^77'
_ Matters affectlW4r'incid^lS.;>o'^'**^=^

Jhe eantnl. working and man^saimt 
0? the servloos incluftiagjioil^fllfi -~

- '.i,

to ualiae contracts in

-‘4
tss-

L

■t

the supply of water or el^pirlf''
iZT.

energy to ships or to persons;
The prowlelon, osnlng, woilclng, h8», 
nanageoent and maintenance of any 
aircraft, lands, aerodromes, depots, 
buildings, sheds and property provided 
or used In-conneotion with any Air 
Transport services;

* i

' - "^r

SV '■75.

iC
(UJl)-. Wfflttiat,, t||s»,i HMRtMt«»it,!.aie^,-. ,

'■ maiatenance of any ]po«d'w*i<JS.«!«^. - 
'"^i^Eousep,^ depots, -iiSiJiags,. shnds^^

'' ':■% ■ ''

V
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''.^' r-:..

^r:|: .|,.-

■

}' ^ I ie»venieooes in ooimedtion therewith •
■>*

- -j
■ ^ necessary for ^ purposes of s^ agreements, 

and the employment of officers and servants;
(v) The interchange accommodation conveyance >*3, 

transmission and delivery of traffic 
cpnv^ed <ff to jbe eonveped by air-transport 

^ - ■ of road transport ^services .'and the'^ISyment, ---. 
-^UOllecticaJ and apportion?|ent of the fares, 

ra^ and tdiarges and pth^ feM^s -^sing
__ aMj^Servicai^
”*f. - It »as fnf^mTr propo«*!®St*0iS pM^SjinuSs bite^

a*

•!?

" eh^Mti-lnrtrted-afiar paiJgnaiiW^

. .aa^-foUows:- _, • "“1
to provide of iaotXitnto llHjps^sl^^ 

of ftad* for the estahliitommt ^

road trahepcrtTen^ViM^
. agfeenaat’^aMfcda to pttrtraanoe ^ paragraph It) 

tola 8eetle«- aBd to toe extent li^jisite therefor

ifk,-
•*!

-3-aw'm air transport «r
m

u.*-. ■

m
" <0 ocaitribute any moneys toidi nay 

be necessary.
(li) hold atook shares and securities 

of MV of tbe contract tog parties,

jnanantatl toe ^viSk^f or ifeiergst; 
toolt .shtr#,,aM!«gtrmeS„§f^"_ 

.....fv ' •.:;'*;v^:Mjch psrti^/^^ ■ . .'•■
^ . i^) :Mor8 oSf^ftomey lind like .authbfltlesf

• ^ ^ P‘ suggestions the Oovemment of Kenya saw

/
^■.y, -.

I*

1A.,
A

'.'•■I,

-* ■■ #
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*
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^ Am*'.riT ^
f'l-Ntoisr-r ;/-■ '- -^.-py■ r^-'

-.■no obieoticm, fhe (Joreniwnt of Uganda/iioilife^er, fir a ,
'letter ta tl«.&eneral Hanager fron ti>e letl^g Obti^ Seoreti^'', ; 

;MK;£;-^vfe>aate4 the msep^^ 1957, h^jwt,owojwxfid to,th^ :. 1 ■: 
* proposed euf^dmeHts to Section 5 on two points of principle,*

11. In Ae first place tliat Goveiument objects to

f -.i V • i. .

>

lAoludlng in the Oirdlnance at this stage powers designed to 
enable the Hlg^i COTmissloner to own and operate railway air- ^ 
servicer since not ooXy has the erercise of such powers not"
been :advocated as a Jaatter^ of policy on thejcbntrary,
the reooemwidatibns in paragraph* 110 and ill of t^TlCanoe *

•«. -: .fl.

Report having been adopted, the aooepteiLjjralicy ia and will '*

SSi

^ ^or se(i.-«)nsflerSble tl*e to dfoeoarage the-Raill^" froa,-f*‘

■ ngSMa aoea Jipt sngfioet ttw-i^Siroh c?'su@
'tlie Ofdlaif^.NBld be jaSM Visa % IJjw^rt^Orate*}- 
Cooncll, tot considers that. thfWi, t^ra jav rut. pTiyMifar • 
be topl»tot<5 uatil the policy recently 4eo'ij»d -iq>«J.g --^

IH event, it aalntains that .adJjp l^EiAl#ioi»-

■

shoiad be piaaed. The Oamnpeat of Uganda ^ther^
ttat if the Inclnalaa of th.se powera were to be opposto 
during the passage.of the Bill .throii^ the Legislative 
Gouicll (and publloatlon of the Mance Report obviously puts 
the Unofficial Menbers of Council in a position to query the 
iBclualon of these porcrs} the Ooverment would be placed in 
the quite untmable position of having to defend provlslcits 
which it will be bound to atolt wer. not in accordance with

:■

the policy of the Bast African Traas^rt Policy Bp 
c,^ ’ - " Tfie aeetod 'pijiat ral'^ by ttoj^oveimt..

a»ceraed.aadfe,.<*f.t^ propo.^ed wa^wnte t^; t^^^^
^V':... .' ■; ■ Rall^

m',.A "
i-K,..

.iV ?
i,'.:. .

■■

- f ■

.V
:■ .

-f"’ y,
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m- 7 ' , HaUwflS^ prfl^(» r*g w designed to ciiwy 'kt^
reoOTiiiiendation of the I^ce Report tl;at'.the aedliray ^ 
Administration flioald partictphte In thfe ,oa^ai ajid 
management of a'local aircraft company.

-

m-'y In this '
respect, .the Soremment of Uganda does not ols^Bot toi
the terms of the proposed amendment, but only expresses 
doubts as. to its legal validity in the absence of.some 
oiabllng power in tjie Transport Order-in-Counoil_^on which 
the local Ordinance depends.

In an endeavour to settle thesd-divergeut-^iewa^ 
itttoipy-General of Kenya cHMipSted to

diacB«r1!Mt^t3_maiied ^ i^ing'ehlgf ^geewieeiy
te»Wt^S^a''l!ri!andgr-^^ -
Ift njgard >o'l«gaat2t.of^e^grepose^^^ 

toSnteoe^^StBling the Raiilr^ilSist|^^».j^^^^ 
In the iMMlwrft and euplt^^of an’-ali=er»^^;<BU# * '■ 
Attomey-Oene^ of U^^a ifflvi^fWToli^^ii^^

(1) The ^ers grOTtred-tdTtsiil^i^gJlMa^ai^^"^^ ”
Railway OrdlMnoe ©ly oi^ be a^oiUd^^h^ Urso'f^''’' 
as they are afft ineoSbslstent with the powers glvap to him 
l^'the Order-in-Oounoll. (Article 8 (2)). ’
(8) Under the Order-In-Council he hasihe control, working 
and management of the services (which are defined) and 
powers necessary and incidental thereto. (Article 5 (1)). 
(5) Articles 17 - ^9 in particular, and the tenor of all 
the Articles relating to financial arrangements, require

IS.

.«Kg

■■

r.'

9^ -tiSk'-..

IT::

r ■

St-'-

-7
in e^eot j^t railww,^ey.al)^^ (jp. the

" services and for purposes tart^ehtol, thereto,
it oahnot-be said teat the alf^t cj^i^'te.'vihV , ' 

j.anar' sense^- a part of the serilces^nor'oan partici^ioa^ in 
- • the/ ■

^ ‘-‘a
- '*• ■;;

' ysa 7,
;■.*

it-:. .
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‘;t :s'S'lwr'
.'■• > * ril ; ihe dapltai of the company he i^operly oon;^^red • - 

a step necessary for,or'incidental to the workli® ' 
or jn^pemen't' of any-.of the services. ^ To expend*- ■. 
railway maney- on this enterprise is thus ultra vires 
the Order-in-Gducil.
(5) To argue that the proposed transaction is a-mere 
investment of idle railway money is not an accurate,,^ 
description of the proposal in paragraph 111 of the.

: ■

-’-•'SI

If the. RailwayJ.S to-participate in 1Mtoce Report, 
the capital of the Company and to be acdoiite the

. flieasupe of ootftrol which f&llawa^from represefitatiphj^| 
' bn ‘thrboifa^-ef manegement then iit;effigrtbfcl^' ’

seapltfl^xpeWlituS- O^. x^

1

wwtrana<B[Se*f«tif’J^^^een a 8

the'Boerd..-in effeet tfr^j^r^e aig^^ 
-cbamereiai^nteypa^se uncpiHW^ed 

-■ »ad,lil@*S^tS'puiiila. money’earmerJcedforrlii^^'^^
‘ - ; 1 in’thel^S^^^^iB^r./■

t7) : The ieading cases-on the'HiS-ctTlnB bi^ ta'tefc^iAihs;

»'

services as defined

ippear in point.
- 5,4, ' Seither the Govenment of Uganda nor the Attorney

If the
f
e

-*^1-

General wishes to press t his point of view unduly.
Secretary of State is satisfied that the proposed legislation

H is not ultira vires the Orderin-Counoil, the Government of
■ Uganda is fully prepared tc^proceed w^th the necessary Bill but 
if, on the other hand, the position is open to reasonable-doubt,

oft#-

r^r-
W ''1 , .^en t he ^QovernmentvhlJ^anM TW^d'f 

5«,ivu^‘^lM0rir-jLn-Couiicil rather than rislc-toy legil'autiort^n

■ ' " courts which might Gdaocivahly he commenced hy pai^i'es pi ‘* 
jUganda'or Kenya-vftio'.may be disposed'fe-dihpute the policy

-that/ f

j
.♦ ■-\

% ■ «
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, ■ A,^.."mB
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- ^ftat, ill Is iiKi|0SBff :ta f olloww' f''

■■ J#.' Bhe-Aotlng Attorney’Swefal' of' Kenya dpeft, aot S^P
:^-gg’g-'|jr^tha'|L*'tornay 4ener^^ of UgajSaf-'fft© , ;’’ 

extraot from a letter, he has written to the 
aai^ Wander:- - ‘‘

" “flm.-:
,:'. '*

e the view taken by the ittomey 
^g^y opinion Article 3 (1) was 

. in ’i]^,Oi:der-in-Councdl for the specific.

-■:. control-Qftharil»t--
'tJeiAlSBioher for TtaitepoH; railways eig.' ifliich Tmi f" -.

•do
.'n'V '>- ..Az^

■0 incl
-V"ff

.j. / --siaawarly bgaS .a*^ wid ecmtroU!^ Jy tti^owe*B8a|S. ■ "
~~ the U»» pc^ '.

' ~ii-g^l?omHigstT5iKiH iS[ff hl^

'“' .-A^iol*-has anything-^ .?d»wito. a^^qjiesUtm of lnve%Jii^
or STmfiay prsclu&s .the

aiiS" taaaiBaent of a j^yate --;
' ’tfcsnspcart 0Q5ygany*l>rd**M!? it. is anthoi4aea'*3'‘ab 

^1^*^ .:, J;3 the Kenya and UgMda ftailwjy''prdtwwa*;''. :'^ifr-info!i*a-'’ ^
^‘hy, the Legal Adviser to the Railway Aftainlslration, wha- 

^ agrees, with ny opinion, that surplas fnads of the.
>■■ .. ,4a»lnlstf ation are invested by tile Crown Agents. The

***“ * only reason why It Is savisable to infee speciflo
provision in the Bill for the proposed investment is that 

■■' ’ it would not be a trustee investment and therefore it is 
;.' advisable to sanction it ,by legislation.

■ f agree with the Attorney Seneral, Uganda, that

^.r'

-W

• •j’-.

-4^I*.-

U-- \ "■'■ . .. under.the, oirotmstan.cas,_i*,;|j8w»adH*i## feA«U#il.^e ^■.■
'.ii^^;^.'':^^‘N?retary;of State with a regiMwt-fcjr:-*!, pepljl,j^,f.^

' ■* #Thls cts^ly s'eth ojif‘the point <tt and t shall ^tw^- ^
^ ■ .■ i^lad iftyou w-lll lit, me h*.ve‘y^.(ilwlp.Vi<lBs in the matter^jj*

‘ edrii^st coftw^ihppe. ‘ ^
I- .. ;*

■‘,t.

I ■-. 4.-%r ■ •- i
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I W tlja^the BTftposed-paragjri^e .(b)''^|^,j
^;f#o?mttuse;S toSftM exbfe^ioii'is.t^n'W

-, ?®6t‘Jdns 8 ll-;of the. S^thern Railway, (A^i3? Tr€^s5ojtJ Act, 
1&19, and the Southern Rail^way (Road Transport) Act, 19&,

1
'V,

respectively.
V -'r?«

17. With regard-to the question whether-the Railway 
Administration should oe permitted to participate in operating 
or operate aircraft services, the question of policy raised was 
considered by .the Railway Advisory Coimoil at a.-teoenf meeting, 
and that Council recommended that the‘pringiple Should he' 
accepted that the Railway-Administration should ire^empowered ; 

--4# op^aty-aif-sepj^^s*'aaiTpartiqlpate in aay-^roMft

that p«n»s'itoui?be Qhtaifted to enagUP<15?S««D-

Cotteil AU»4:geoafl|hded^sijal4gff'W^eKigard-to 
traosport.

. ..
-y-..aayr'

■

- r

As fillltGaifesioner 1 fullyjg^ve Railwj^rWt^iB^T^. 
Council's reOGBiaendatiairj.rjnf as ffoVftrnoi* of KenyaJ r^h^ 

r« ■’ ob>etion to staps being tjdten in Kenya to.

18.
S5 ,• ..

My colleague, the Joint High Commissioner in Uganda, ndwevdr,. 
as at present advisaii, is unable, to asnoolate himself witn

.

CewaoH'-B PeoooB^ation, and adheres to the point of view 
expressed in paragraph 11 of this despatch. I am personally 
impressed, however, not only with the necessity to take such 
legislative steps as will enable the Administration to participate 
finanoially in the monopoly company proposed by Sir Osborne JIance, 
but also with the desirability of ensuring that should 

«j,.. r..', p. , clri^s^ces prpye to r.eodfir-sach ,a oaarbe" eijpeiffientV'the"
ivr^j^l^straji(m should have legal power to own and Opei^ate its 

oin service^. It'%ay be pcrtlitad out, moreoy'er, that even "when , ^ 
Mltab],e enabling legislatipn has beai passed, bdth Governments *»

will/ ' . ,
■ /;

•l



r"

Krj-’*”■** '*’■ «
i ‘®'

................
. > (fi.,.. IHli still reta^ foil control of the^ltuAtion,' as pointed: ■ ■; 

,,.i>ut by the GSherai Manager, jji letter.received t6 la
4 aDoVe/-; ffi njf iigrf^'th^effere; ‘tie'pj^t^^n or ^ ' 

these Sovemments is ^ply safeguarded by the proposals

r-< -1

r :♦
.W.

5 now
under consideration.

19. Further discussion with the Joint High Comiiiissioner 
is proceeding, of the results of which you will be notified in 
due course. Jn the meantime, however, 1 shall be gr^eful 
1 f an early ruling may be ^^-;ph the purely 

_ »ised in paragraphs 10-16 of this despatch. Jf you-upold 
' of ttej^r^y &eneral,_ U£anS,^li agfiC
“tHBlJibe Kea^''^j|||Lnda-^wniswiBj^ Orda^in-esHncil^ 1^85

- -ir' wUl^su^si ^at fora tl« ;^^S:,^ould thlee,

^ 'c^e-ri^his d^4cE’M^siii»:o«aiaet^d to„. - 
Joiat^jyyjh ^|P.s^oner %anda»^jLnd' to1h^|^ei^^^- 

ef Kenya and ^ganda5_ " ~ ,.•« r' i
I have the.:hbnDhr

. .- E. ^
Sir, -- - ■ .̂. ^

-'^-4

Mflr «■■■■'

■» i.'

r' J"-
t.

Your ^st obedient, bumble sscwaat^.

HIGH COMHISSIOIQR
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