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"provi-de funds t'or the purpose’ of *enubl.tng the E:lgh
Comisqioneﬂr to teke part in the management or

AR T <w;r‘snontrol of ansair transport 99;192*&51:1:1;; ‘with a
4+

"~ But. I am _afrai_;&

since the action view to securing co-operation with the railway

challenged in the
courts by disgruntled persons.
The Order in Council constitutes
&=

services, and so on.

My=ewn view is that properly
drafted the substance of (c) 1is not so inconsiﬁtent

with the Order in Ccuncil as to make it™ bed,

the High Commissioner for Transport and sets s but = -
o n.;p machinery. It is clear upon the_face of . * N llr Duncan and ilr. Roberts -Wray, with whom I disetr¥Sed
the document that it does not purport to 1 % = T “the’ mter, take, I think, a d,wel‘ent view.. .

contain all his Eov;ers, and to ascertain . 3 -+ T think thererore th&t’a’ the DOt 1ses0 @batﬂblﬁ

o what they are 1t is Elearly permissihle e e _, e e “ would be ”f“‘ “-0 M:ﬂp Orggj in Cogseil

B, : look at Gtber Rgimw the t@eormm . ,"x?‘
g The Legisla&ufu%lexgﬁﬂgmlaww
: with ‘His ézjesty m‘ﬁouncil-,—eoncum powers ™

B £ of legislation, and there is notiimg to »

prévent those Legmatufes déaling wit&&ht

High Comiw the serﬂcgs provided

- S g "t only thut‘ﬁe ﬁrovisionu of such hgislat%

ok W00t tnoomsistent with the provisions of
"the Order in Council. The whole po:Lnt,‘*
therefore, is whether Uganda and Kenya

legislation, which gives effect to these

proposals,will be so inconsistent with the

Sang K‘..’ *
Order in Council as to make it inoperative. o, R S S By fud
N : b Aot :
It is clear, I think, that provisions on: i e " oKre Bl Al ) b owtnn e a ute oo
the lines of (b) in paragra'ph 8 of the - 2 e s Couneld . Th

. ‘1“ bl gD S G Bk
despatch are not 80, but when you come . i e A

% to the prdp'bsél‘s in ’(d) ';n ma;nﬁi‘ﬁ' FEX
A he position }5 more du’ﬁcnlt. . l m
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Urder in Council of the

The only point
can use the Road Fund jtw
finaneing wtni&o»o%
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(1) aekmhm the vé’éé"ipi;' ol‘wvymi:r ”“ .

A -
= despateh NoTl08 of the 10th of

pofnt‘é rdised by the Government of

‘:Dgam-d'a as to the. validity of such local

legislation and I have the following

pbgcﬂatﬁbe{ offer. The Kenyn
et '



. -iipon the Bigh cm;-'sioyer. being

challenged in the Courts, I gm advised

e

“The Legislatures ¥ s Dok rtary ofStae: = .. teat it would be prudent for the - :

have, with His

M N . - &5

%muamu deatimg
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'B. 'The proposed amendments of :he v : ~ Ordinances passed by the Legislatur

a and Ugapda Railways Ordinagi,lezv, ; . i : ; s ; : _of Kenya and Uganda, to enter into

such Agreements as may be
Qg],p;not- ‘open to objection. .
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ement.

The $ights, liabilities and

- . i -
interests of the High Commissioner under

déspatch that I shall be informed in due

_gourse of the results of the discussion
o

proceeding witr the Joint Eigh Commissioner

on the questions of _r,\oi}:ey involved.

I have,. etc,

o

1 have tha hommr t& acknow-

=

ladgn th- msupt m &sg"tch

* No. 108 q';;m mn of Nmnw‘i’- the

-by the Gowrmaent of‘Ué;anda as to the-

Tepet valmxty of such local
tion..w—obavm—thn.t,_a.b—u—e-he

— —_—
M_ﬁao&-o&' ‘he Kenya and Uganda



- «’Aw-t ’

i A béing ohsllelgw"in the Courta, ]
e s ldnnp that it wonld ‘be grndent

- il for the mm-pm-mme .

g R | madeshy sn ipan -Order-in-

enya and Urranda have with His Jajesty Council
] -in-;cuuncil, concurrent powers “of legislation,

- and there is nothing to prevent those

Legislatures dealing with the powers of

. the High Com}§sionel;1 and the gervisu wrbl o

: m'x that the provisions of- Suoh leglsla’flon "é e

B R

e ao; 1ncon51st§gt with-the provisions of

é"and‘Ugunda Ra;}t&‘l;ay§ o‘?"‘&?ﬁmé, 192'7, set
‘gnt in paragraph 8 of your despatch, are clearly
t to be open to objection on this groﬂnd.

| As regards the amendments proposed in

* paragraph 9 of joﬁkdesgxtch the position is,

meever, lesg-elear; and, havipg regard ‘to the
- ,raﬁ;};ty of avmdmg%«)saib}hb}wﬁ the
’Lﬂ"ﬁqﬁf ths*w{)owam @ch‘xt ¢ Sl
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" (3) It shall be lawful for the
Hzgx (um:mlssim:e&a in accordance with the
ioﬁsmna of any Ordinances sassed by
thm Lognlatms ef Kcnya ui*

under any sachwmm
- part of the Serviees for th pgouq
| of this Order, and i
of the Hailway and Harbour Pund nay be
expended for the ﬁn‘x'poﬁoa of, or in
k cpn_noétioa with, such Agreements."
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to the’ ownership, control,
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8ir, )
I have the homour to inform you that it 18 ) proposed to

introduce into the Legislative Councils of Kenya and Uganda

a Bill tp .amend the Kenya and Uganda Railway Ordinance, 1997
= -The Bill has becn draffed, and has beén a.gree& to by the

Government of l(enva I;Lth the e;caption of one mMr whigh->.

I u now rere;-rhg to yau for yaur’daci!ign it has elso been =

e

o~ Wmmmm&uﬁ@
ormwm words:= -

M..‘“ mwm g_fgﬂs@»wa

e

f%i

o s T m.-uﬁw W“f

Bi.ci i “construct, repair, hire, let or emrtEr,‘ - ]
‘ “orto any person, and control, manage, maintain
@ ‘. Wan@-work aircraft and any land and appliances
V "required for the n;posé of the landing or mooring

"of aircraft, and all things incidental thereto, and
: "o make contracts in connection therewith."
+ % - This was based upon provisiens in Act No.21 of 1951 of




#in any reference to. pow

T services when it is submitted to the Railway Council,
since no decision has been taken by the two Governments
concerned as to whether ‘such services should be opeuted
’by your . A&min‘istration. " R

o ,'S Die sndtr opoa;abion were ‘bb-be agregd" upon, then,
it s co'iisidered, 5@ ~1egislp.tion Ashouybe

moed confming the né’ceaﬁry

mmegts,mdx.sh :
Sy Wm u@m%rm i
COR LI, gﬁ&g G‘m&kwm 17 .58
B L
e Mﬁéferam"?@ iperaft
| sHow1a be deletad frop the drafé DillL.. . -
- ‘ | T comsider this xanims‘fration shml&m the » -
right to operate air services if, on the advice of
Ratiway Council, the High Comnissioner considers such
services are'nécesssi'y or desirable."
"the proposed legislation would in no way confer
’ any monopoly upon this Administration. Moreover, if
some scheme of " regulation of transport is brought in,
, your Government, in addition to the control. exércised

under tHe' u& xmgam nua"‘i‘ions, 1999, would Have
S 8 xn Y

e Tn;ough/ o



. "“(i) Through Retlvay Oouncily - '
; i
(2) Through Transport Regnlatlon Control.

s the proposed legislatlan “would in no" way confer
any monopoly of air services on this Administration,
T fail to appreciate why it should caus® any 2 larn
to existing vested interests, but consider that,

unless Government is prepared to protect these

§

Services from undue ‘competition, these Seryices

should be accorded rights at least equal-tomhose
granted to private enterpr&se. . T trust, theﬁforor s
e w“u!mﬁ\t 1111 reconsmgr 1“4:@!%&511.&7 .

R

e e TRy »efbﬂfrcm &Gw Su-ofﬁ'ﬁ M
. - ;se%?.{r?e Ist cﬁ'ﬂr 1956, 8 gor, o

e
modIfied ﬂg‘ut in view of the %rw‘s.‘ﬁf'
-..;\» =
mwaﬁ‘e on the- mguwtwém :

“ 8. - Jg- you are avare, §1; Osbow Innoe rsp’irteiin dne
‘“/‘7 €4 coursey and at pgragraphs 110 and 111 of-his Report he
Peconmended unhesitatingly that the best policy for Alr services
b in Bast Africa was the grant of a monopoly to a local company,
and he felt strongly that the two Railway Administrations of
Bast Africa should be pemitted to participate in the capital
of the privileged air company.
7. At a meeting of the Transport Policy Board held on
) i “‘53' t.'a
the 17th. June, 1957, .1t wes agresd; m ‘alia,. thet
”‘ S Sir - Dsbomne Mance' s recommendauons in-paregraphs ue md m
R o
’Bf his‘ﬁport shoul@ be accsptad 1.n princi ple, -and thac

4 DL legislative/




o - ﬂew of tais, and mowe mny to gq.n ébhoct
to these recommendations, it was cons:unmd neo®ssary further

: Mce and the fo}ézming

d to make conbﬂcts Jg
Smn the ‘end of the W

_(i1) The provision, owning, working, user, =
management” and maintenance of any
aircraft, lands, aerodromes, depots, i
buildings, sheds and property provided
or used ﬁin,gon‘nection with any Air
Transport :urvices; i




' Y 1 nemnryforth.mrpeues arsneh.greemts,
) and the stploymf ‘of officers and servants;

(v) The interchange accommodation conveyance ;«za»,f

: = 7 trensmission and delivery of traffic - -

- S oomdyod or. trbo conveyed by nh'v’tnnsport B

‘or Tosd mnpm,.mnces and tm%mt, -

;[ ; this Seetm-a t6 the extent rlghaq Mefor
r " to ‘

:'(i) eontribute any moneys which may
be necessary.
(4i) hold stock shares and securities
of‘.‘*%”‘of the eontracting parties,

!p/:
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mﬁii‘m 1987, M&M onncnrrﬁinthq
proposed mts to Section 5 on two pomts ‘of prtnciple

11. In the. first place that Government objects to
including in the Ordinance at this stage powers designed to
enable the High Commissioner to own and operate railway air -
services since not only has the exercise of such powers not~
_been ﬁvocnted as a matter of policy but, on the contrary,
the recommendations in paragraphs 110 and 111 of E?lanoo 5
s Report ha!j.ng -been adopted. the tcoapte@,policy ia and rlll -
_— be for wnﬂaﬂmo time to discourege the' Mﬂm

BT e m—" T :
_&&mmsm ‘The Government.of = _
=i Ugaiida dves ot suggset that the-Ane1IETon of such pewers H

12 Opdinange weuld be mm the Tpansport OrdEgein-
 Cowncil, but if considers that those wﬁmw
ted until the polm fecently aMW:,,
m w’lﬁmt. 1t uinldnsthg._% w«i&a
_should be passed. The Gevemmment ofnmuwmm ’
E that if the inclusion of these Powers were to be opposed
during the passage-of the Bill through the Legislative
“"Gouncil (and publication of the Mance Report obviously puts
the Unoffieial Members of Council in a position to query the
hﬂum of these powers) the Government would be placed in
v tho quite untmble poai'tion of having to defend provisions
: “which it vill be bound to- ‘sdmit were not in accordance with
the polfey of the Bast African ’I‘r‘nsport Policy Board
g i - M P wammwmsovemm ot
' : vgm agomu;mx the mmrea nment» o e
: A : Rtiluy/

T
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magmnt of s."local a:h'cra.ft company. In this <
respect, -the Government of Uganda does not obdect to

the terms of the proposed amendment, but only expresses .
doubts as to its legal validity in the absence of.some :
enl‘bling pmr in t,he Transport Order-in-Councll .on which

the loca.l Ox'dimnce depends. - e T = e ';,

" 1& In an mde;wonr to sef,.ge thesé ﬂivergentﬁiems. .

‘mhayﬂz‘dan;noe ﬁy oﬂa ‘be maised
as they are nit inconsistent with the povers givon to nin
@nd 25" by the Order-in-Cowneil. (Article & (2?)
(2) Under the Order-in-Council he hasthe control, working
and management of the services (which are defined) and
powers necessary and incidental thereto. (Article 3 (1)).
(8) Articles 17 - 18 in particuler, and the tenor of all
tho Articles relating to finalicial arrangements, require
e 1n effect th}t MIIQK, mqnex SW b, cxgendﬁ only on the
-'uurviccs a&i for purpos“es magm‘.tg,l tgereto -
& (Q. It m'm& that- the nﬁmt cpnxpmy is,. 1




T bhe capital of ‘the company. he pmperly oonsidered
8= . as'a step necessary for;or' moidental to the working N
W i B ;nane,gement of any of the serv1ces. To expend... -
B Vrailway money on this enterpriSP is thus @_tra vire s
the Order-in-Coucil.
(5) To argue that the proposed transaction is a-mere
investment of idle railway money is not an accurate
deseription of the proposal in paragraph 111 of the: f
lﬂnce Report. If the Railway_is to-participate in
‘the capitel of the Gompagv and’ to “be- aecom the - ,:,
,'1

'easu;-e of control which rbllowg fram rgpreseptatﬂm
S

M" bvﬁﬁ -of mmgementﬂhan mm:@w ;
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Y - - smicas as daﬁamd ;n—the : ‘
s T ("77 _The 1e§§ing casesm the actr.'un oﬁ&m
appear in poini; j of
& Welkher the Goyerdment of Uganda nor bhe kttorney
General wishes to press this pditit of view unduly. If the
Secretary of State is satisfied that the ,{)roposed legislation
‘is not ultra vires the Orderin-Council, the Government of
- Ugenda is fully prepared to'proceed with the necessary Bill but
M s if, on the other hand, the position is opento reasonable» doubt,
f;,;xn..; , Jhen the ﬁomqn‘bﬁwma*famm ‘Snenanent o tife-
A ?Q;-qu;-;g-cogngi'; rather than risk dny Tegel ’aﬁﬂég,.fi tgaw 4
"’  courts whi i might aagmvavgly abe comnenced by parties in" -
i s }Ugénda'or Kenya.mo"m be d:mpoud ﬁb d #spute the pokicy~ g5
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ncil for the specific.
onr.ml Qf/ thew

- gtﬁu%ﬂ’m_ *f"t”;mm
" agreps with my apinion. that. surplus fonds-of the.
2 i ,mmtion are inmted by the Croim Lg‘ﬂs.
only reason why it is ddvisable to make specific
provision in the Bill for the proposed inyestment is that
it would not be a tmstee investment and therefore it is
advisable to sanction i$ by legislation.

gr < . I agree with the Attorney Gereral, Uganda, that
under the, sireumssepess. :wmww {o:00re8 the
s éwfretary of State with a mwm oarly mplﬁtﬁ'
. *nis ofearly et‘i’ggi‘the polnt &t {asie, and I SMIM =
. gal n‘;yo;? -m lpi.neh;ve m dlm’bius in the natter,ats
. «;" i jﬁvﬁ- oxﬂ.igsi wme, o -
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1919, and the Southern Rai]_way (Road Tra.nsnort) Act, 1928,

respectively.
L2 YRS -
G52, 17.  With regard 4o the question whether -the Railway

Administration should be permitted to participate in operating
or operate aircraft services, the guestion of policy raised was
considered by the Railway Advisory Councll at a xecent meet‘l ng,
and that Council recommended that the ‘pringlple should be -,

accepted that the Railmw Administration should Be empowered
o ~to operabrﬁrﬂma mﬂ"" H‘ticipne in any ﬂirfﬁ‘ﬁft o —

— moeryotﬁﬁ'cM’ gt

oy S

- "“""W"Ithat powers dould be abteingd to Wm e

T Couisil- Mcomm@aea sw@ rﬂgard to wd m’aep- -

truxs port.

iB. As mﬂssmner I f‘ulIy

s

My colleegue, the Joint High Commlsswnsr in Ughtida, nmvevez ,> : <~

as at preseni advisegs is unable to associate himself witn
Cmei;%‘ recommendation, and adheres to the point of view
expressed in paragraph 11 of this despﬁtch. I am personally
impressed, however, not only with the necessity to take such
legislative steps as will enable the Administration to participate
finanoially in the monopoly company proposed by Sir Osborne liance,
but also with the desirability of ensuring that should

iy 4 ko8 u mces prove to rendér ‘such a- deirrbe’ ex‘pé’l‘zeﬁt ther W

) »-‘raj;ion should have 1egal power to-owa ané‘opeﬂtc its ‘!

-

' m sarvioé. It"m ve. pointeaa out, moreover, that even when
N suitub],e cn(bﬁng législttipn ‘hds bea passe‘§ bdth Governments e

4
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T pt‘rdguph 4 above. v Ih nﬁ"%iévf there’fore,' the position of
these Governments is amply safeguarded by the proposals now
under consideration. -

' 19.  Further discussion with the Joint High Conmissionei‘a;
s procéedmg, of the results of which you will be notified in
‘due course. ;n the meantime, hpwever, I shall be graﬁeful
ifan early rulingnay be givmron the pmlrﬂggalawnons
o ;:gised in puagraphs 15 - 18 pe ‘thls de.spatqh TIf you uﬁield«

i e the COMEenEigR vf*‘me.womey v General, | ?gm@‘ﬁ nﬂd spolt

- ,;K, L the Ww am‘:’»mﬁnnmm

g,.,_&mwmmﬁmm '

e *v—x.a

P = m
~5 ~you will suggesr. ¥hat form e mmmtﬁoulam
. Mnis aeﬁa:ﬁ dﬁ{gﬁewd T

Your most obedient, humble servant,

HIGH COMMISSIONER
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