wl ‘hnhlmn of ”mﬁ ‘t.rent.nréat of the
c(wo %11l Ye rodm.é- :

© e it is prohluntm detention will

qg‘:h tho;lnno sort of lsboun ag-they




2 zupliedﬂn thc sase of natiges 'ho lesvo t’u 08¢

for any gther purpose}, I m&ﬁ
Wem._m. our tugginky the rogtﬂru.uon, ‘ Q(
; ». inte & purely hbon:r Qs‘.nr. : :n- -qu
oriyaiye from in gi\\ of vieg q-f e pubilic. m WQ
se of Cl‘h‘~-6 as & ngar,s of fmmm
wlop & fug reglwmea

T L3I0k 1he argues. &

- er‘i“@awh vt*hoot Amrie le

%

amovee all mot ve for tavi
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Arreet without warrant. lecticn 4675 Masters amd
Servantes (rdlinance 17) jroviter for penall!ee 8,a'net
any eervant who wit-,ut lewful ce.ce dejarts “r "

employer' ¢ service without intent ‘o return.

icotion of (rdinance Bo.l of 1916 yrovided t-nt

offences under the above mentioned sudb-seoction shall bte
P2

a corni-able offence, nand 8 yclice officer ahal] arreat

without warrant

any

joreon aocuged ¢f slieh an of “ence.

"hie wae A°ne on the pround that experisnse haid shown

that t'he delay caus

tefore a Magistrate

e* ty the officer

r J... renderg lhe proviai on for

the 'uniehment of lemertion nugatery,

and 1t wag also

a¥ing & oomplmint

pointed out that {n many cesem tre distanae at which the

fer uar tived (rom o Mapiestrate etc., made 1t

{mpraoticable for him to cucoyl 'n in jereon. The

et african Commission suppested that 're Goverment

uf «onya should guasider mhelher tno tine <#u nol now
ocome wh.n it 18 roc loarer neces:sry to regurd deserti.n
ag ' 1enrl 0 e . e butl merely e 0f breach ¢ clivil
ovntract (jape 174 Of  ercort

In n lesyatch datet the 3rd July 1114 jnare.d
(g tre Secretary o’ ‘'ate g 'e! ‘hn' ‘he lO0Yeror
he* Tersrte? in = “rar-tom ated tha Ptk Tptakeas )
that a till was under con tderat ' on rejealing *"“e
jrovistcn mnvine deserticn a oopnt able 0"fe-ce wnd
eanjuired why an amendm-nt had pot Leen incl:le' 'n
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the Crdinsnce submitted in B3446/24 whioh was ultimately
disallowed On this on page 11 of his memorandum in
49069/24 the Chief Netive Commissioner pointed out that
{t was the intention of the Govermment to estabdl ish
detention ocamje to which nativee oommitted for
offences involving no moral turpitude ghould be sent
i{netead of a prison, and expressed the opinion that s
oivil remedy sgsinst a native 18 likely to operate more
hershly against him than & fine or detention.

The provision of the 1916 Ordinance making
desertion cognizable was ultimately rerealed by
seetion 6(3) of Ordinance No.4 of 1928.

(It may be pointed out that the revised laws
as originally printed only {no'uded legielation up %o
the end of 1923. The smendment made by No.4 of 1925
was, therefore, not included, but it is incinded in
the omnibua ordlasnce of smeondments 1O the revised lsws
Bo.7 of 1926, an. the sm«nd nente in that Ordl nancehave

been incorporated in the revised edition by meens of

slipe/
Penalties for depertion. jeationm 47 of the

Masters and Servant: Ordinance 1710 imposed for
desertion s penalty of fine oOr ig;risonment in default.
This provision was amended by Seetion °/1) of Ordi nance
Ho.3C of 1918, which mede the penalty rigorous
imprieonmeat for a term whioh may not extend beyond one
month or & fine of 78.50, or both imprisonment ami fine
at the disoretion of the Magistrate. The reason givea
was that ~yrerience hed ahown that the imposttion of &
fine has little or no effect an' that imprisomment is
not liked ond the prospect of imprisonment will Mave

the




she effect of preventing the offence.

Under Section 48 of Oap.ld9 (Revimed Bdition) the
penalty for desertion {s & fine not exeeeding £7.10s. and
in defeult imprisomment of either descriptioa not
exceeding six months, or At the discretion of the
Magistraste sentence without fine, of either desoription
for s period not exceeding six months.

Seotioa 8 of the Detesntioa Osmps Ordinence (No.ES
of 1928) sshedules ecertain Ordinsnces including the
Nasters sad Servaste Ordimance 1910, snd provides that
for offemces ags!net ’)n the Oourt wast inetesd of
awarding & fime or imprisomment sward detention in &
oamp . The Goveramor was {netrnoted to amend the
Ordinsnce (see 48015/258) to provide (a) that detention
shall not exgeed term of imprisonment to whioch accused
eould otherwise have been gentenced, and (b) that
when fime only or fime and {mprisonment 12 defanlt of
payment le provided for in an Ordl sapoe detention may

be ordered in defanlt of payment and not as the primary

yunishment . These amendments wers mads by Ordi nsane W
of 1986 (X.P.1872/86 No.9).

I am not olear, however, aa %o the effeat of
these amending provisions ia the oase of Seetion 48
of Oap.139 (1.s. Masters end Servasts Ordinasee) o nee
shat seetion does nO% merely provide for fime or
{mprisonment ia defsult but slso for impriscomest witha/
an option of a fime. It might be useful to have

legal opinien on this.




RIGHT HONOURAELE

LIEUTENANT COLONEL L.C M

SECRETARY

I“lnoca-ber, 1925.

8ir,

With referemce to your despatch No.788 of
the 18th of Auguct, I have the honour to enclose
the observations of the Acting Chief Native
Commissioner upon tne points raised on page 174 of
the Report of the Past African Commission as regards
native registration and penalties for breaches of
labour contractes

2. The views expressed DYy the Acting Chief
Native Commissioner pave my concurrence and the
correspondence which led to the first Registration

Oordinance bears out hls contentien as regards the

object of the measure
3. I agree wiih tne Comrisaiunmears that ne
form of coALREI O native movement would be re quired

in substitution were the Registration Ordinance

to be repealed; put I onsider 1t probable that th
Pass System as 1n use in South Africa would D€
regarded by the Native as more restrictive ol L18

liberty than.is the present law, while I have no
reason to believe that jt would prove more effective.
1 have the hornour to be,

8ir,
Your most obedient, rumble servant,
’

‘?/(w/\ml \“~ 97

-
I

'%‘Alf:lk(‘x',k J.,‘.,I-P-,

OF .“A
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1'" 16,,( By the Master and Servants Amemdment Ordimance 1920,
q A

* . which repealed Section 2 of the Master and Servants Amend-

'~‘°21:f ment Ordfnance 1916, desertion was made a non-cognizable
izal

Uifence. offence.

Some .dl.‘lninratue officers .5. inclined to the view
vrthst dn:ruon should no lomger 50 i )&1 offolﬂ On the

whole, however, it scems probmn that the natives have not
yet attained to an adeguate semsg of discipline and
responsibility to make it ad¥isable to substitute eivil
for oriminal proosdure. In praftice moreover, it is
iikely that u native deserter would suffer more hardship
#8 & rasyit of % civil astion for damagcs than he would
by Reing sentencédd t9 pay e small CIin# cr to undergo a
fn'i(yr 1{aT {#snment. €IVvid-procedurs might exaily mean
the Dw’urn of aowwiderable costs, delays spigh he :oula
Rever be puile to \mdn—-twa and finally dt'uua on his
ws GpeTty- ALT tma '..;14 Worty i gord tl‘l a week in
&80l and awn order to finish his contsact on ‘o‘pl!&lon of
hie C4Ntence.

!go.ipn‘\t. recommsad at presgnt that desertiom should
ceans 10 b; A pemal offence.

A GMO#t who refuses to sign off an employee may

1l by :
oyer be fined Z1L0O or impriponed for a year or béth. This

sign off. oo ximmn penalty is surely sufficiemt. Possibly the

Commissioners meant that in practice the penalties awarded
by Magistrates are combonly too ljght. I do not know on
what facts they bucd thie opinion. It is believed that:
the offence is not upomnon amos \n few unacrupulous
elplqcrl Ibo ﬂld"l‘t ld”!fricult Co rehln mu 1M
Obvionuly,hpﬁan, it ‘soon recoils on t.hut o'n I&u as
an employer with @ r.p\xutun for diehonuty of thi. kind
will get no labour at all, ‘and it is not a prectice which

is likely .to survive. It i# an offence which is very



aiffisult to prove as, if a native charges his employer
'1t; having refused, the employer replies that he was not
asked by the native and that he believed that the latter
was willing to continue in his service. I am unable to say
that the penalties inflicted by Magistrates for this
offence are too light.

*That the registration should only be compulsory

tration
ilsory in the case of natives who leave their reserve for work."

y outside

serves. Taking the last two words I submit that it would be totally
impossible to asecertain whether a native had left his
reserve for work or for any otheér purpese and the effect of
such & ruling would be to reader the Ordinance emtirely
useless.

It _would be & nh,trrvor-u! of Wmnuon

“of the Ordifiance te tura {§ wuroly inte & meawire for a
laboux comtrol. Im 1%s erigin and. mu‘d.i ih

casentially a measurs fof giving the mm L senes of

Loey

impertancé  of hie ewm individuality m of h" Mnhﬂ
reaponsibils vy for ute unﬁnn and uilono pﬂ of ©
enabling Govermment to tmi hil and his record, “to

distingulsh betwesn The good sad thd bad the industrious
and the idle and to enferce the lmort;le- of the
performance of contracts and of the dutdies of mEkhEX
citizenship.

Omitting the Z\Lun two words, I am still of opinien
that the change would be inadvisable since most natives
at some time or other require to leave their reserve and
would then have to take out a registration certificate.
Since they only have to do this once in their lives they
may as well do it while they are young and give us the
valuable statistics of the adult male population that we

hope will be soon invaluable in checking census returns.

The actual vost of replacement is cents -/65 per
L of
l..m‘“ certificate (this includes material and overhead charges).
.

s )&
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I am not of opinion that the charge should be reduced.

On the contrary, if anything, it is too little. It is L
a not uncommon practice for a native who may wish for

some reason to change his identity to 'lo\u' his
certificate and buy a new one under a different name

(he ie of course eventually detected by his finger

prints but thies is knownonly to the Registration

Department and - in the case of criminals - to the

Police). Obviously this is a practice to be discouraged =

to lessen the cost would be to encourage it.



RAFT.

[ou

l (4 V.
R o8, Jm
I\ s

l/ j‘:w(; (124,

v < %o ..4.4.,4.1’»
S vph o goi Wit}
Mo:/sas 7_ la 0.,,_. 7

Bleco boem

Siv .

I Lape










bewning Utreet.

1] Junury 1908,

Bir,

1 bave the homour $¢ asknewledge tha recsipt of
your despatekr re.) B36 of tnme 144k of Leeember, in which
you tremewit the observations of the Asting Chief Lative
Sermissicacy oa the peludd reised im Lhe report of the
et Afridan CeNMLSELGE regarcing native registrailien and
venalties for sitcemee of labour sontructs.

2., | coneur genewully im Lhe views expressed oy

the scting Chief Mative Commiocsioner, with wiieh 1 abserve

T*e 253 alse Ih agresment. “ith yegard however, L3 tue
ausetion of Lo pemalising of ewployers for refusing ‘e
sign off wmative emplayds, i should be glad %o learn =u-ther
in fadl any esplagede huve boen sucesssfully pr eded

against for tals effence, and AT se, what penalties have
been enforeed Ln sach onse.
i have the nomgur ‘o be,
uir,
Tour meot obediegh,
Justele servast,

N ERNOR
LLSUT MMANT OOLOMNL
SN A W M, GUUGO, KeCoVeOe Cobolisgiamele,

e ete,




bewning Ltreet.

Z/ Jusnry , 1908 .

Bir,

1 bave the homour ¢ asknewledge tia receipt of
your despatek re.) B38 of tne l4th of Leeember, in which
you trempeit the observations of tie Asting Chief Latlive
SeskisSicney oa the peluds reised ;s lhe repert ol the |
et ifriéen CEELSSL6E regarcing native registration and
penaliies for ssCoemee of labour sontruets. |

2. 1 comeur genewnlly in the views expresesd oy
the Acting Chief kative Commiosioner, with whieh 1 euwerve
y*e 273 alse LA agreement. “ith regard however, 15 tue
cueetion of Lhe pemamlising of employers for refusing te )
sign off wmative emplayds, i should be glad to learn w. tner
in f40% any explapeses have been suceessfully proceedeu
againet for tals effence, and AT e, what permlties have ‘
been enforeed Ln sach onse. |
i have the nongur Lo e, 1‘
upr, |
Tour moet obediegh,
husthle servent,

V¥ ZREOR

LLSUT MMANT OOLOMNL

SN AWM, GIUGO, K CoVe0g,Cololisgianela,

e, ete, TN




