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KENYA. N O OVERNMENT HOUSE,
g ’ Naigosi.  9(4

4
Noi231, e CERYe

-

15th Beptember, 1924,

8ir,

I have ‘the honour to acknowledge the receipt of

casl Your despatch No.348 of the 2nd of April, 1924, and to

e L S e —

furnish the Tollowing explamations which will meet the
polnts raised therein:- 4" ‘

2+ Section 4: While ‘the placing ef the onus of
Proof of lawful pdsgession upon the dpcunsed may be a
départure from g general rule of law, this step has been
rendéred imperative by the pequliar Sirecumstanceq in
which losses by theft have gravely hampered. shet should
otherwise be the most flouriehing i profitavle dindustry
on the Coast. I agr that 1t 1s generally objectionable
to place onua of pragl of in 20 e a a2 pePeon,
but the eircunstances wre such that the

v +LY as a whole requ

what i8 rapid)

M satisfied

In this connect ion [

Lo Section 369 of the Crimir

& 'iT"‘JHT'kHUHUUMSI:.E
J. H. THOMAS, p.C.
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%fé;@>/ undeyxr your delpatch No.573 of this year and also td Céylon
/O

~F Ordinafice Noi8 of 1904 - an Ordinance to proven‘ﬁthefte of

Cacoa_and in particular to Section x ‘ux tﬁ&‘ Ordinlnce
&

\

which 1: 1s~ungeratoom heg p:qvéﬁ vd;g>efftotivé {n revent il
A :

in‘ n(pgg ﬂﬂotts 'h1ch were threatening the existence of
 thig! cultzvation in Ceylgn. é ,iA' “.; oy

g 'ould alsa rcfer you 16 24-5 Viu €h.210, 8.4 and
'Ruasell on Crimes VIT Ed “1311-1312. ‘Further, in Soction

14 (8) of the Game Ordfnance of this Colony the burden of
pProving any fact which would be @& defence 18 placed upon
the accused person. With reference to the first lines of
the second page of Your despatch ugner reply, I believe
that the Coast natives will very wcll understand, this
principle.

4. T am informed by the Administrative Offdoers &t Cﬁm
Coast that the change in the incideuce of proof has beer
explained Both t0 the Avaba and native pepulation and that
no objestion® £ the principle Luve been nades  On chevlant
trary it has been bailéd with satisfaction by all reepectabl;
COAFL natives who gee i h 3 Tor tHe reviwe. .f &
staple fndunt sy Puring m
Trom Kismayw %9 Wombuss this
baraza,; and 4vi epery
vigiond which.are embolied in this Qrdi nay

I annex ocopies of Reports fygh the Senior umeme
141 the'Coast 35° ;ka Has;ﬂapt Commissioner, Lombqga

5. A te:t 1nveatignt;on was made by tHe®istrict Com-
misnioner, L&mu t6 eéstablish thé ownership oi all cocpnuts
on sale on a qortain day 4n the market, and all were traced
wisHout ﬂlffioulty a fact which would appear to dispose of
the suggestion that the only possible proof of lawful poesese=
ion is a written receipt. All the nuts in question were
traced without any doouﬁentary evidence, nor did the

necessity -
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necessity for such evidence arise.

6o Seétiun 7: . If a man is found passing through or near
a coconut estate with coconuts in hia.poaeeasion, &nd "“there
are no shbﬁs ¥ codanut trads gglohéing %o him near,‘pe spot
a definite~prinuh“tlon of éuilt is suggested.; The stremgth
of this presumptiow would depend to some extent upontihe ) ‘
distance from the plantation at which the accused was found.
The accused would always of course be given.an epportunity
of calling evidence 0 corroborate any statements mds hy
him as to the gource from which the auts were obfhined.

7. Bectiogn 8: Thie section with the sxception of gube
section (3) reproduces seotion €6 (1,2,3 8bd 4} or tie Putive
Liquor Ordinance, 1981, and I am now advigsed that 1t more
properly belonge to that Ordinance. 3 agree, therefore,
thut it should be deletsd from this Ordipange , but in view
of the pecessity for eéntrol ing ‘the miu{lctun and sale
0f tembo, 1 congider thet 'the exiasdng provieioNs in the
Native Liguor ordlosnce shibuld be maintaingd.

8. Baction 14 Thesrw ie w precedent B Easgien 17 41)
of the Game Ordinsnce, as well as in the Ligue® Ordinanpe
rgr-‘inv"g;nu A liceneaing Mttty with fdladretionary power
Lo refugg Liednces 1 ad of opision that there i8 wspecial
ne8d Yor inveasbing District Comuishi ere pith thies power,
ag wgll s» that ¥ danoellw®ion | respect of dlicences to
leal in GocegMuts It i9'a Sruise say That if shere wepe
no receiverd of stolen Property theps would be But 1ittls
BCORe for thidwes, In the casp of cooonut dealérs, it ;." 35
t0. be borne in mind that once nuts are thrown ox to & heap
om their premisés the thief 1a safe, for the nuts cannot be
identified. Investigations may prave that the dealer has
nuts far in excess of what he can acoount for by legitimate
purchases, but no one can say which were gtolen or from whom
they were stolen. The only safeguard is to give power to

G&ncel the licence. Thers can be no grounds £8% anticipating
that -

I3




‘~‘ L : : S g - g‘,q)’ i' !

that such a power #duld be exercised without dlequate reasor

and I'drust that yom will pemit this provision to be retain

) & g & ép
in t-lu Oldina.nco. % ¢4 .

3 x P

§ 7
9./ Beétion 16‘ lollw‘ @ection 12 of the Caqgmn dee
—_—— :

‘Ord thane | 1918, It 1e 1 belieye the gensral praotioo tndex
Bnglish law for the ott‘oncu of laroeny and posnse‘qn of
stolen Property to b thc gnbject

‘Polfge on hlhilf*of the's

fwtlone of the

of proaecutions by the
/1 agree, hq;vever, that the.
4

uPollel fn thla respegt shduld be imited “to

sectiona 4 and f1 ana ;:é;opose that the words "aoainat the

provisions of sections 4 and 11 ofv be substltuted for the
word !unwr" in Section 16, . "

108, In gonclusion T'would say again thathnis Ordinance
oo : -
ba® Peeh rendered hecessary to mave the cononut industry fronm

B8 Tate with whieh It wae threatened throughdihe ever

hertuigg thefta, for ‘the laws hitherts in fo#ce afford no

practisal ovratection to plantation owners. Id g Very rorely

that a.thief 1y Agtually gaught in the act of talkimgr goconuts

3nd, although a Mlugls cosanut 1s-ef @ omyssutively little

value, the cummulunve loss from thefts is onormous The
native as well as non-n Hive owners of voth iarge = imall
plantations have alike preesed for the mpplidation the
Ordinance. The following ia any 2

SXLTRAS Lrom oBe nt cevert?

petltlou, Which I received from Coaat Fatives wii By e

tour: s 5

A't "‘J' ‘Z ‘4
Moconut + leves have yreatly ipcreased in e r’*'ﬁ‘:&
now infest all our olantatlm OQug.plandations are our sofgn
means of(Aivelihood, and we au—, now 1oam vheavily owing to
the, depredations of these thieves: it ncemu brobible tpat bi;t
little will ne left o 7.91 fz;gm this year's Btop. We theye fove
pray Your Exgelle usrq our interests and te igsue
instruetions tMat ' tﬁo cooonut Oxdinmce 1923, be applied to
tiels District.n

11.

The Resident Commissionex, Wombhsa, reports that in

Mombisa where the Ordinance has been applied, there hus been
one -

.



T ; ¥ v
‘Hat such a pwdx %duld 'be oxerciaed without uequa.te reason,
and I3 trult that xojl will pomit thia provision—tc 'be retaine
xu W}Miﬂmn v ,;,azf{\» id _’_41 ; ~ o & if‘“ B2
% &}_13_9_33_ :eum @gction 12 of t;;g.‘buynm Trade
;‘Nm‘q. 1‘% It is I. heliq& the genaral }’“4””‘ bader
Mllh law fér m omnscu ot la.roeny and. pos“ssiqn of
ltuen property tu ‘“ ﬂ;l hbjeat of prosecutionl by the
'Nit'- on b‘w%t ‘tho = agree hapever, that the’
t\ﬁ.uon- of thq,'rl?oun n thie respeqt enduld be limited %o

“eetttona 4 and 11 %na p‘x-opoee that the worde “againet the
‘? proV\aionn of gections 4 and Il of%: ba subat!tuted for the
word, lnn in Sectien 16. ‘
10, Sn goncusion !*Hould say again ﬂw 018 Ordinance
ba ‘?-& ”nderod nowa;ry to save the capoonut industry from
the tlm» ®ith whith 1t was threatened through¥ihe ever
mh; theftm, or the’ dawe i tiarto in_fozoe arford no”
practidal orotection to plantation owngrs, 1% 1s very r-rely
that : thicr is a.otually caught in the act of taking coconuts
and although a liugle coganut 1s of comparatively little
valle, he cumulutive loas from thefts is enormous. The
native as well as non-nztive owners of botn large ari smal:
#lantations have alike Paasssd fop the applidation of the
ord {ance .  The following is an extract from eome of Reveral
_Petitdogs which I receiveq from Oonst Natives on My ecent
"t’)h.“_i; ' % %"— .‘- ..--r * ;
. ‘oconut taleves have yreatly ipcredsed in nunper %ﬁd’
Low infesg all our plantations.”; Oup, pla: ations are our saleﬂ*
meane of !1vullhood and we &are now losin heavily owing te
the. depredations of these thievess it aeqma probxble that Bit
« little will be left to fq;n this year's ®top. we therefore
pray Your Exsellenc 8 Qg\im our interests and te igsue
instruetions txht e chonut o:dm}nce 1923, be applied to
! tiel{s District.”
11. The Resident Commisaioner', lﬁ;mbaaa,' reports that in
Yombiea where the Ordinance has been applied, there has been

one -

o
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one prosccntion and. conviction under section ¢4, and that th;,

step has haq & very marked effect in reducing the number o;
thefts in the neighbourhood. It is comfidently expected that
on the application of the Qpdinance to the other Coast
districts, thert. of coconuts from plantations will pracnca;
1y cease. I believe that the Ordinance will be successful

in pecuring the objects aimed at, and I am satisfied ghat

‘chez-. i® no ruk or serious abuse as* tuunated 1n‘the aecond

p.ngrnph of your despatch. I trust that you will now a;gre;
to the Ordinance. .
I have the honour to X:ie,
Sir,

Your most obeuuni, humble servant,

]

\ \ ((\ u(,,\\c(m» .

OVERYOR

=3



¥0. 547/90. - sENIOR QOMISSIONER 'S OFFICE,
‘,

a8 a
Zﬁth uuly 1924,

N éaURES |
?n/f)etv"mh Npw28/ef . 25 ?“:MI o o

The Honourable
The Chief Nstibo Gominmner
NALROBI.

I'am in faveur of the. Ordmanco being T ¢ mj
apphed in ite presest form and ‘given-a trial,

I 46 not anticipate any dlfnculty in ' "‘
applying same to the COast Belt nor do I think 1t& e
Spplication will lead t4 any gerious abuses or act b

harshly either on Q.hamba fwners or. the natives,

Vide publioity hae heen given to the {
provisipns“sf e Ordimnc.,amng drabs ‘and “the

native Population end no -orwus obJectlou bave

e e
beef lodged,

Re, pira m)*of'ﬂxq Secretary of ;\‘_Qgpk
letter Thefts from coconut sbambas haye' baen ‘on“nf. 4

increase and under prumt Tawg §t

s almedt g
Lapo “orWmceal with the watter,Undsr 1k g

Ordinance Morestly believe thai AfLer Gns we
LIl long haye Leel OLLAII®Y the 1irance i 8
¥

Ceape, .

- . ~
reople 1u HOnes ¥ Ieéien sodonnis 4

need not fear molestation as suggested in para
3 (b).

e para 3 (c) The lamu people who are

the only ones to ny knowledge who huve raiged any

objection




co-mssmner liiﬁ; to abuso his ,nu' atv m it
without reamn. M

ihe péra 3 (d) I ami oz’ the quuon that
the section 16wshould stand,

8d: A, J,kmclean,

SENIOR 00kl S "IONER QDAST, -




. "

‘mu rouonab;l,.

obj-ct:lon to Section 8 (1) ayud in Btn.q that a
Tee of ﬂu.Z{- for a llo &8 | to t.ap Mfum' v

s 4 fo . 8" (2,
r da ot

270
<and (s) A's District
An expert. hq cq lﬁ-tys obtun

ﬁ.xp.rt adviq‘«ii’ momry dor {8 a Distriet

Coamni ssioner hw t.o abuso his m oy use it
vithout roann.

Re, para 34} I wi’dm':i:i'»-'pinioh that
the s#ction 16 should stamd,

8d: A, J,kmclean,
SENIOR 00kM} SCIORER Q04S5T,
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i ﬂomb‘ni,l.
M2t Taly 1924_

;The ‘Hon, Galonial Sccr:.“t.dy’:p. N e

There Bas been one conviction for an 4ffence
under Bection 4, and I am informed that it has had a marks
effeect ip rodncing the mumbsr of thefts in the nelghbours
hood ( the Likeni irea), The change in the incidence of
the onus of proof hag been sxplained to i nstivu in
Baraga, No protest ) das béen brought to thiy Orﬁoo from
any quarter either in regurd to this partitnlaf convidtion

or .8 the prielpls inus Ve

Zﬁ&fﬂmm-

Although thig Bectick Was pplied te i

Yowbwsa Diatript on Marah Eth leal to date ag from January
1t W24, 1o Licenoe Booke have vét been re ceived,
Uﬂlil‘ﬂ‘"f;" ealing i1 '» Y"" o Bg anhck

B > it loust six moadfs § N he N 2 o Ty _»-'.
after the Licence Baoks bave beeu robedyed Ba g ;

reﬂ‘ibh opinion can be formed ag to the Bucless of the
system, 3

4. A deorease in the voluine of the looul Trade
in Coconuts, 'luoh night. be coneoqngnt “apon these mtriol
tions, would ut &reatly agfect the lurger qu&mns,
vhich make their Profits by exporting copra.On

hand they again ouruu-u h; inmg their nuts u:o-
@uarded, Owners of smller Pltntatzonu have been equally
n Propivent




There Mas been ofe conviction for an 6ffence
under Section 4, and I am informed that it has had & marked
effect in rodncing the musbsr of thefta in the neighbours
hood ‘( “the Likbni Area). Tue change ih the incidence 6¢
the onus of proof has been explained to the natives in
Barazs. No protest has been brought 46 this Office from
any quarter either in rognrd te this particular conviction
or to the principle involved,
4Befersnoe Segtjon 1.

Although this“Bection wAs dpplied te the ’
Kohgsa Diectrint on Yas ¥arch 12th lest to date agm from January
1st 1924, no Licence Books have yet bLesu rec eived,
Unlicenced dealing is“stil] Procéeding un-hecked,
3. At least six menths trial will be necessary
after the Licence Books bave been received before 8

re‘hbh opinion can be formed as to the suscess of the
gystem,

4. A desrease in the. volume of the logal Trade
in Coconuts, 'hinh might be ooasoqngnt ¥pon these westric
tions, would ut &eatly affect the larger leuonn,
which ilbtlm' profite by exporting copra,On the other
hand they Q.ln mbuﬂ; b; having their nuts safe-
&aarded, Owners of . smller Plcuutiona have been equally

& Proginent



g \’.ﬁndr‘.

. | R ! tof T, : 2
prominent in Presiing for' the Ordi,_ung, to bs spplied,

¢

and evidently sxpect to &in by ti.rh;y were prompted to

this belief by the faet'that up'to now they bave been

losing at lesst half fheis pats by thefts, . 999
7 ¥ A § t‘ ‘, : " ; ¥ o o . \. @ i

% X
!

: . "This hpf‘,;ion;{a of the grestest utility in
v'-uppuaamg drﬁnﬁ?:u\s. ivhi'eb is very prevalent among
. the n_»-_nyi'n nativeg.and iy booomipg increasingly - commmn
.. among the Swahilis ang yo’ungof Arabs, \
e 5 The faot that Section: 8 (1) proventy &'*
man from tapping ;von his '‘own trees 'if.hout & licence ig
More en apparent than a Feal hardship, For Gocomat
bgnars on the Coant are almit all either Eurdpéans or
Mohsisdaie, Mo foruer go not. tap their traws, and the
latter motly prefess to.be tetotallers, At the same
tive I am of opiniop that a proviuion‘th.t & man wight
£8P tonbo tam 7o hip pwn 1ty and: 1hat of 558 friends
" to be censumed on the premises) woudd do N0 harmy,. jf
carefully vorded, and the comnemsinn vould be appreciated
But(tbere 4re owners who would étteq;?to hia such &
congsasien inte g Pomisrion to PRY their-ldbour in T onbo
Wa-lyika natives wil) vork Tor anybedy who wil) make
them driink,

g 8, 5, M

“ESTIENT, OB o,

.
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Dare

15th September 1924,

"IBCULATION -~

t. U8 of 8.

m U8 ef 8
*US.of S

tary of State,

E.A.ESTATES LTD, EXCHANGE OF LAND,

TT T TTTTTT ' ]

Fwds further particulars regarding p¥o-
posed exchange and trusts approval may now be
given. Native question does not arise,

r
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