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Surron, OMmannty & Ouiver f ’ 2 1; 4 9 I3S

s

O 1l AT
3 & 4 GREAT WINCHESTER s!nquJN “‘),

9/ LONDON, §.C.2

let Jwme, 1923,

R

%
Dear Ex. Bettomley,
Innnmuumlmﬁnw
three copies of ¥r Dighton Pelleck's Opinien together widh
three copies of the Case uwpem Which it was founded.

If you approw of the ocourse suggested by ¥r, Pelleck
will you kindly let me nov as soon as poessidle that I nay
£ive instructions for the necessary fwemans to be prepased.

I shall, of ocourse, hold mymelf svailable for Teurher
fiscuselien 1f you think this desirable,

Believe me to be,

Yours sincerely

V9. Bettombey Beq., ~.¥.0. C.B.E,

Celenial Off1ce.
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or the Government in respect of any breach of
covenant and it is provided that the proviso for
re-entry shall be subject to all restrictione

and conditions on and such relief against for-

fei+ure as shall be for the time being applicabl

under the laws of Zngland t rovisoces for re-
entr wined ir leases of sinmilar property or
tr t ated 13th April 1911 i
) t e t i row
R 1 JiLpad )
< u Y f t:£ t art the Contract
iniert t truct equ 1 rai in t
b A jeT Ar 0 wor«s at 111
1 with the ct.
£ tnis Contract it w —-—
t * as therel itione the Crown Age
wou t a +ne GContractors acce;t a lense
% t ¥ tructed .nder *ne t .
Y . n : {de y the sment the
ter nted hy the Lease of 12th Aj
7 t ye y rent of §5/- Such Leat to ¢
- g i+i effect ¢ tie r
t t r is for re-entr
payuent f Y »f any of tne
v T iso ¢ re—entry t 1-ject t X
trintd s and nditions in relief agal
% € should for the time i € i
w8 0f England to provisoes for re-ent
ease ¢ Eng land.

- ’




lesase containe a provisc for re-entry similar to t
contained in Clause 47 of the Construction Contrac:
©On 2nd Uarch 1925 an order was made by Mr.Jus:
Romer in a dedenture holders' action ;ppotnun‘ And
Vileon Tait (a partner in the firm of Messre. G.A.!
& Co). to be receiver om behalf of the debenture .:
of the Lagadl Company and to manage the business o’
Company with a provise that the looo‘inr_il not tc
anager after th Jue 1923 without the lou; of ¢
Court. The order provides for the usual enquiriec.
¥o notice of the appointment of a Receiver wu
tre .agedi Soda Co. and the Crowmn Agents first
sasare of the appointment of the Receiver on or abc
1%n Larch through advertisements in the Press.
attention of the Sclicitors to the Lagedi Soda Co:;
was immediastely drawn to the effect of the appoint
s Receiver and some correspondence ensued.

The deventure holders action was launched and
rece.ver appointed with a view to a reconstructio:
Lagad! Bods Compary Limited which 1is said to be i
vyt no details of the reconstruction scheme are -
avallable. -

The Uagad! Soda Company is a Limited Company

1s Bugland under the Companies Acte.
It is clear that wunder Clause 29 of the Lop

m;u the appointment of a Receiver has caused o
of that Lease and brought into operation the powe
Jovernment wnder Clagse 47 of the Conetruction Co

The question therefore arises as to what action should *
be tal Wby the Government. >

,I"il. thought that some action should be.taken
{mmediately to assert the powers of the Government as 1% i’
~apprehended that there i1s grave risk of a waiver occurring 1
there is further delay.

The Goverrment would not be disposed to take extreme
measures, and would still allow the Company to develop the
industry in the Colony provided they are satisfied with the
reconstruction scheme of the Company, and that their rights
under the lease and Construction Contract above referred to

can be preserved intact.

They would however require some modificatiors in their
favour in respect to the rates fixed by the existing Contract
for the Couveyance of Soda.

One course would be to muke demand for immediate
possession and if not complied with to commence proceedings
for ejectment.

Another course, which it is submitted would be effective,
vould be to obtain from the Receiver an admission in writing
of the rights of._.thc Crown Agents in a form which would keep
tho-\l{ho for a dof‘;nite 'pe.riod to give time for the
reconstruction scheme to be brmught forward and considered.

If the first course is taken it appears improbable that
the rotl:oivor would give up possession without a judgment
against him and 1t is likely that hostile proceedings would
seriously damage the chances of a successful reconstruction
of the Company.

In the event of legal proceedings for ejectment becoming
necessary it is apprehended that a judgment in England could

be obtained against the receiver which would afterwards be



(a)

should be pureued, he 1s reques ted to settle e
scoomp mying dreft of & letter which 1t 19 sugs
«noul d be written to the Receiver”s Solmttors,

recommend an Al ternative coures.

-
" unforced agsiast the property i the Celony.Pes::
& Ressiver could be sppointed whe would by a pa
title oust the receiver sppoiated by the ‘debent.
'hou.n of the Company

Counsel 1s requested to sdvise
Woether & formal demand should be made upo:
Company for possessien with & view to legal
proceedings for ejsctment 1o the event of &
refusal, or

Whether & letter from the receiver or & fo
agreemant formally recognizing the rights of
Crown Ageants and agreeing that they should
kept alive for a limived period wuld be o
and binding upod all necessary parties.
Whether 1f legal procesdings are NECENSAry
action should be takea in Sngland or the Co
Whether it wuld be possidle for the Crown
to get s Receiver appointed with title supe
to that of t e Receiver sppointed by the D
Bol dare.
Jenerally.

In the eveant of Counsel sdviaing that cour

OPINION . 336

(a) & (v). It 48 clearly, in my opinion, advisable
that some step should be taken to make it clear that the
Crown Agents are keeping alive their rightsunder the
forfeiture that has occurred apd to obviate any risk from
& plea of waiver. . 1r -qg step with this object is not
taken, I think tmt-tbr; might poseibly be a risk of such
& plea being successfully raised.

With this object.in view, there are, in my opinion,
two alternative courses ‘”on: -’

(1) te_ commence }c(-l proceedings to enforce the
rights existing under the forfeiture, the nature of which
rights I deal with below in answer to Question (c), and
contemporanssusly with the service of the summons mentioned

in the anewer to (c), to send a letter to the Receiver

stating in effect that, as the Crown Agents have been unable
to obtain the information which they require with regard to
the proposed reconstruction, they have on their Counsel's
advice issusd the summons in order to safeguard their
xn\t‘r‘oltl undes the f.rflliuro and, {f necessary, to enforce
the same, dbut that, if within a reasonable time it is made
clear to them that the nroposed reconstruction is going
forward on terms which are satisfactory to them and which
would have to include modifications in their favour in
respect to the rates fixed by the existing contract for
the conveyance of soda, they would be willing to delay
further procesdings until the scheme of reconstruction ie
satisfectorily settled, and if and when it is so settled,
of course to stay all further proceedings; and putting
forward a8 & further term of staying their hands that it
ohould be arranged for them to attend all proceedings



of & lotur to the effect that tlo rights of ~c;~
Agents are not to be prejudiced in any way by \htr
not uﬁu action at m-t until the results of :
moudtou for mnnnu“- are evident, and for
that mon to -r‘lu & letter to the Receiver on t

1ines of the draft letter with the papers.

On the whole, I am of opinion that course () :
the preferable one, inasmuch as it definitely asser:
and lnnut:o the rights of the Crown Agents and at
same time opens up & way to & compromise and does n:
8o far as I can see, Joop.rdh.o the proppect of a
successful reconstruction; and this is, sccordingly
the course which I advise.

(¢). In my opinion, the legal proceedings sho
be taken in Bngland and should, and, acoording to t»
authorised prectice, must, de Dy a summons pro inte
quo taken out in the Debenture Holders actipn. No
action can be taken againet the Company without the
leave of the Court, as, the Regceiver deing ia posse
under the order of the Court, procesdings without ¢
leave would be a contempt of Court (see cases citec

below). It is, I think, clear that the Receiversh::

under the Order of the 2nd hnhalhila extends to U
foreign property of the Company, and in that ocase
application by summons should be in the sgtion in
the Receiver was appointed (see Searle v. Choat, 2¢
D. 728).. The summons will ask that the Receiver =s
be directed to deliver up to the Crown Agents posse

of the property which has been forfefted or that v

-: N at m q commence an q-m-
m‘.ﬂ the Company for possession of such ,n)my with
mesne profits and the appointment of a receiver or alter-
patively that the Crown Agents may be allowed to come in
and be

=
14
!

pro interesse guo (see Angel v. Smith, 9

; Brooks v. Oreathed, 1 J. & W, 178, Russell v,
Anglian Railway Company, 3 Mac, & 6. 117, Exparte

Coohrane, L.R. 20 n. 282; Richards v. Mayor of Kiddermi

1896, 2 Ch., 212; Marriage, Neave & Co., 1896, 2 Ch, 663;

Ves.

Henry Pound, Son & Futchins, 42 Ch., D. 402; Slade v. Hulme,
18 Ch, D. 683). The Receiver of the Company should not te made
party to such an application (see General Share &e. c-iny
Probably the

Court, 1if sptisfied, asit no doudt would de, as to the

v. Whetley Brick &c. Co., 20. Ch. D. 260).
title of the Crown Agents under the forfeiture, would

direct the Receiver to give up possession without putting
the Claimants to the expense of an action, There may be
s difficulty as to the Crown Agents themselves bdeing the
applicants (see Robertson's Civil Proceedings by and

against the Crown, pp. 107 and 108), and it may be that

the Attorney General may have to apply: but this I should

l1ike to coneider further.

(). Y think 1t would be possible in the circumstances

of the present case to get a receiver appointed; and, {f

80, ! think that they might be able to get their receiver

appointed of the forfeited propertvy in substitution for the

receiver appointed under the order in the Debenture Holders

action.

(o) Generally. I have nothing to mdd exS¥pt that, e

1f the Court orders possession of the forfeited property to

be given up to the Crown Agents, {t will probably still Dde

nOcCessAry to take steps in the Colony to obtain effective
Sxecution of the Order.

DIGHTON POLLOCK,
Line. Inn,

Slet May 1923,
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