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‘T.o my mind that the question of

5 _tiﬁed in 1909 when the Courtry was mefely under
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Thig case illustrates the dangers cqn‘r{cted
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with such an abnormal piece of ‘o:rjnlntion'as"‘.he e

collective punishments Crdinance 1;(,9"anq suggests

its repeal ‘should ~

be serlqnly considered, Itc enactment was no foubt '

-3 Protecto-me régime- and the awmwura‘&{n was

not' in a position to accept the full raséonsi‘blliw

of s. Colgnial vaea en;;ut now trat ¥enya is'a

COlon}r/\and the Government has fill ané—unfe
.e Ordinance

would seem to have @if@ppeared. The poeition of

affaira diB.Clqsed hy thie case would be hl,rd te
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‘() The r-‘ives conce-ied are nob th" iw&jb!fants of
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any-¥illage aven or.disirigt Wi‘t‘l‘fin the ,!ge;liing of .the
Are nance, noX are they being’dealt with fér ‘thie 1%’3”}:059};‘0
. Menber P trite or cormuni‘y - they a,re muidénth tm
i ¥r.H's ‘arms and come™Pro Y'pJ.'ioLu! districts amd ‘belong
%o v2:. .- trites,

(b) o charge Wes anparently made againat the mreona
! ﬁned a'td no ‘gppertunit; was give: tc them o? defenéiﬂg
veés,.. This latter cirowmstance is an-‘.off@n&e sga,in..t
Jiietice wiich it would be imposelbl'a“}u-fb defend,
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There may have bee. diffic lltiea !n holding an

quiry Ln__tc-i-a—o»—u ag the Or ‘nrance d reots but u“l&t

{ cirdﬁﬁstance iA.djcMse the fact that the case: dou not reglly

i ran 'ithir the Ordinance and the Ordinance has been
strem'ted unduly to.inflict punishment on these:m

e

' once have bren seen.tc te necessary to formulate,a}
)

and to give an opporturnit; fiol defenae I1f the

had been surnrensing °\'1dem>e trose oroceeded :‘—;_:,.
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gainst would have bemn.en®itled 6. ask what evidence |

z 1“ thé charge had
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Whave considersd Jpe copy of the Magiptrate's

}1 “in M‘-ciﬁe out of which these proceedings
dro#e and am olear (1) thet it feils to establish
that’ any crime was committed; there is nr_tnin@s in
the evidence which is ineonsistent with the <fime
having arisen either accidenmm'or"negligen;:
{2) that assuming (as we are not entitled to do)

notining
‘that a crime wa: committed, the evidence did/more

t'r.an‘

to jus<:ify the opinion

&
suggeet very flimsey euspicion againat, he accused;

and (3) that there is noth
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that the acquittal was due <5 any sunspression of

evidence, In my op:.ajcn our fgrrmer deeisiow should

l be upheld and the fines remitted. A ;mfF“”(
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February,

I have the honou¥ ta acknowledge the reseipt of
V. i “/‘°/ Colonizl Office Confidtntial despetch of September 19th,

<. regarding the imposition of & fine of Bhs:2 ,860/- under

i the Collective P\miahment Ordinance, 1909, on 56 ﬂltlvea

relidqnt on the fam of ‘Captain Hewitt in the ‘rranl Fzoia

district.

2. I respectfully submit thet whilst the interpret-

ation given to the Ordimance in the géepstch, under

» refez%xib’"o Ay pé correct, the Ordinsnce is capable of the

alternative mterpretati.sn which I have given to it.® Inm:

o LI

pami,raph 2 cf your des;atch youw speak of the Go\re.rnor \

being satisfied, "after =n enquiry", bu.t I would point

out:that the worde of the Ordinance are "e.ftar enquiry"

‘Saoticn 6 speaks of* "an Inqulry" under this Cminance, L

followirg the laws of Criminal Prodedure It may be t‘nnt

t in gpite of its phmseology. Sectlor 2 ;mas ;reqpiré-‘v,xz %
V»Inquiry' 1n addition to the requirement, cf Bection 6 but ﬁ
"’V'U_v :':I would su’brpit that thia t.' ndt an immediately obvious

'rending of. ﬂb,e Ordinance. g T8 (Y

..,‘

X !i'{ze view wﬁa taken hat a erininal case havlnq

xo:‘igina‘ted befpre\a ms.gistrn"be And having brqd(en s
il dawn, in the opinion of the magietrate, through the .
,lupprnshion of evidence -"inropinioh in which 1 co;currae
pftez‘ Beeing the record - p-d-nt the nature cf the

investigation -
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?‘jﬂa;,on u” mctu. 8 mny, ﬂlat%e

eelven to Juatifv their be‘ing rsgarde an & oommunity. Al
gther rud.a.ns o'.t' th@ Seounn renders th q in_ nu . ‘
. 1noperut1% in the' utuatiqns end 1oan11ﬁu ‘4n’ ’which u-s.

aid is'often nkaxy tobe reqﬁ jred. I oubmit tiat the

obligation ‘to asﬂilt ra the: diucovery and irvesﬁigation or :
erime is not ;tgg_tyi,cted to natiyed living in re,‘se‘r'ves.-i 28
8y X mebc‘capiei o;t‘ repért. from the. Chipi‘ Nat.ive 8l
Cormissioner and from the Attorm-y Genoxal.
9. I was of opinion that the. supprauzou of evidence by
ﬂl& suu‘atters acnng “in combination oh Captain Hewitt's fam

waa establlahed and I made my —nrder atcordlngly. e

10, A number of cattle su*‘ficieut to pay the rlne has

sale by pubI.Lc auction.

arrange for their z‘eturn £6 their <

To keév the cu.ﬁg,e pending flnalédeci‘

oonsiderble cxpe.nke. I emsider tnerefore, tha.‘t. tha bgst i

%

couxsa is to sel:l. the - cattlc and ké‘%p the pracaeds in

e 18 ﬂeposit when the monie’a obtained can’ be refunq.

fa4. 7 4
cattle ‘owners 4f you dwlde thst the fine aho&fd# be »r‘emitted.

 a ﬂ_ I earnestly tr\wt. however, that you wim how "be! prb,pmed.
f 3 A,

e to?%engider‘ tl! opinion éxpres.ae@tin ygur dea atoh "
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I regret the delay in answering your letter.
1% a:‘:on due entirely %o pressure of work and almos$
sbsance frem my office. .

ﬂu it a mu,o diffiguit to offer dommenta
bmm ‘“0 tidhe raised by the Searetary of State
lri Qll Q!lltlnl. which will doubtless
the Abtorney-Ggneral, but as you have

ntu ' hnnh I 'hive to offer the following

3, I venture to suggest, 'with the deepest respeet,
Shat astien in e matter of this kind 1s complefe when
fhe Governor has made his order and has reported id

8¢ the Sgoretary of State, togather with a statemend of -
the grounds of his decisiem and the proeceedings; (vide
Section ¥ of Ordimsnce No.4 of 1209),

. 1% would seem unusual for the Searetary of State
eetion the propriedy of the desisien unless tunere
esn an appesal er )-uuu \; or on behalf of the

{ muvﬁ upen whim the o i u-l-nntnl:- been
aud or thyg Y3 t.w [ {1 t the
' -4 v;i saty's bébalf

¥ ef Stateienn
atu‘u thi't up Rox)l pr‘qu.txv. be sxercised and
punisiment’ unu ;

tht uu thcpc ‘were' cﬂ-lnl»pro naing- )
c};,y q e ¥ : . ? .. ‘Yunder the .
o f \’h-uedurc" (vide Sestion 6).." -
) i&on h .%q the faet that the | '~ &
.‘% pro rg 108 ﬁou twige ovey, onee for the
“¥7 eriminal ‘duse 1‘ for $he purpesgs. of. & 5, Ordlmam i
Whe ther -uy bl nu {:du”«u nnuu’r ks & ”
3 ‘j

&

legal point mu u d: o %9 deeide, thot
2 1 may say se. 1 u "wﬂ p&-dxnnr'm\ J"k;:
indicate that. u u nt! ‘lu ( b

Whefhern a .ru t :mﬂnd comuwtu
nigl &OC seems to bﬁ a question of fact io
ahy cmud ‘Ihb Officer holding the enguiry™ In -m
¥’ gases squattern might 1ive seattered overa large area
although all upder contract im respect of the same farm,

1 ,

ot and might know numu of esch others agh q;i or -qnuntl ,
. and’ thus might be held mot to constitute » ani
" On the other Mnd where & group of sgu 1ive ‘tnnotntr
*'4n ‘one cprner of the farm and are in 1y communicatiom

and lnnnuru 'Mh each nlur, 1 m‘k th-‘t & Gawt'ymmt
4 A0 ‘t‘c yroubly -
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I regret the delay in sn“orlu your letter.

4§ 3 qn s entirely Vo pressure of work and almost
osmtl: snee frem my office.

[ RS B 1 m A% & 2ittle diffiguldt $p offer cdemments
hmm"_&o tiéhe radsed by the Searetary of State
are almtet degal questions’which will doubtless
be SeMIft mith by the Attorney-General, but se you have
asked Mh I hive to. offer the following
mmum

3, I venture to suggest, ‘with tha deepest respect,

that astien in « matter of this kind is cemplete whem’

the Govarnor has made his order mand has reported it

f0 the Sgaretary of Sgate, togather with s statemend of

iu- po ds of his decisiem and the proceedings; (vide
of Ordinance No.4 of 1909),

I8 would seem unusual for the Secretary of State
te egtion the proprisdy of the deeisien unless tuere
esn an appesl or patition by or on behalf of the
\ muv.ﬁ upen whim the ool ive punishment hes been
uod or thig only aatiewm it would. s that the
,‘ of Stateionn take 1s on His @NJeety's beéhalf
d hit' tne Royal ;n-bnymvo be sxercised and
,u-m-c;w réni§t“.

lhh oase, thtpo were >¢ﬂ-£ml proynainp
Y lr ¢ % .. “funder the . '
“&neduu {vide Seetion 6). -
eri-$q the faet that the P

,“yf, % ::g ot hue twige over, onee for the

‘» erimina. x» u for Oxu purpeses. of. his’ Ordinance.
Whe ther sugh pro ‘ ln necessary is a. -
legal potntmu u u ctg dnidn, th 1!‘

' -~¢u’ 1 may say s8I \prdtnnncu o T
Rl hdl«tb lht u u :

| ity then o group 6f, ‘squitters. co ucuuoi
SO ml ’ 20 be :u:udluon 'o‘; fact to ‘be
ey 2’1& “u’ holding the enguiry: In some
WY cases squetters t live scattered over'a large area
o .;;‘ﬂ all under contract in respect of the same farm,
o' snd might Xnow nothing of eaoch others -nwh or movements )
... and thus might be held not to consiitut ity
| On the oﬁm hand where & group orl-q E‘ﬁ:l‘:‘:"
'4n 'one cornmer of the farm and are in ;
. and nmnupn m each othu‘. I mnu . n\,gywwym_nd
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smuiry shenld pave e
onqdq thaq&ﬁm_, Wl
s Jngistrate hes 0 ﬂi&u- wpon o8th from wioh it

ﬂ,w ﬁn the lquhm senld have given Qﬂﬂow in
*iﬂﬁnl oase. i, 4%,
. The oml.u. was not fonmug m the agmnu ﬁ
dhtm tint they supprossed «33-3
ﬂf;‘y“fu His m-’hn from & perusal of ‘ﬁo m !‘l lxlmau
%nu of | m fhot, ?
A mﬂjm could have Wm ﬂﬂ th L e
A WFD
at tmu‘hrﬂ(-h gl

R repri b0 the fim1 M of the seavetary .1

tate's dnph-h ¢ anm haye thought that the wérds
("imhabitaits of an ub') wors wide omough te 1nolude -mn,

squatters whon the Searetary of State doss not rogurd as 8.

c'.-mty b!t rather as fam labourers which from an ,ﬁ;;;uiﬁ

pédnt at‘vla they are mot, -
o The offonge is concealing o:;lno and it is not n‘y t.
“'sew & a ntlh vlllsgo In be flud for tho of!onoo ﬁu.

.\pﬂwﬂ' on th %n ‘eaniot be so punished thusl ou

would input mt ﬂ" obll’t in’to diaoonr the orime ‘.

ove ;r-.tc h the omse of ‘nat ives dm ooouphd & position f‘f

mm sorvants of the injured huor.
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