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ificiency in'icreage is 
t.h« n.orda cr tJlftresJ:outsold

A
F‘' > ,<.' • r

r I

the de/
If. L.
*-T»l sf

aHJuxD t..at if the principle^ of-
- '■ ..•^--

Sngl'Uh luw had 
been applied to this caee tija.'j’.dr^ae^ ef the farfc, in 
question ,oul« have beej. and-
that tAe aeaeore or

rateable abatement of th*.]purohase| aopey.;
2. op^oo|5ii'Ahe folloiring,(a^ong

otaer) cases;- • •

lejf cIt 394) 
vas held that coiKptf..aatiGn for a deficiency of

(a) Hi); ,.f.-' Back In rf^teh’'lt
acreage

is preaun)tiTe>jr;.- Beasured by a rateible abategient of
the priced

(b) Bain "of wglU (7 H.L.1&9) "If a pereon
enters into a oofrtraet for the sale of real estate.
the purcnaser cannot in an action for breach of

cofitract recover'danages beyond the expenaos 
inou|r*d. Any ot^r dana,.?* neet be''the subject of 
an aetirn for;deceit'.

Oj hae

•Upon u opntr.ict for the'rati eaU.te wiiere the 
VO .™r, witiiout me default, la ..nabie to tia^e a p:ocd 
title t.*e purchaser ;b not by law entitl"-. to rercvsr 
.la..&,-e8 for loaa of .us laridn*.

(c) nurhsB 7 L«®a-d (34 Be*v.6!i; - Uie 
rateable amount of ; - ,per,8at.oj nil not :e .eai'ded 
wiiere it would ififiirt^ vencbr-a.-ei ''
Uta purchaear mmi* be cajpeiird either t„ eacir.d thd

.. contract or te take t.e leeeer auomX of U^r.d -it;;out
1
* f C<Weneatii|i|'4»ftt.)

1J*

•reeape^rttl*,
ijrA- -

: Ould
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c mpenaate".
3. T. » .U«

iV^ f :-Vs t-i JU^ A
■ii»r-*f opinion that these princiijlee 

apply to Kenya l^jlany. In tne case of Ja-nes V. Jaffer 
36wj i (Bast African ^p.y.p.68) they were considered 
and deliberately applied by tne jud^. Tlie decision
wae baaed on them and has not been appealed from, 
a previous caae (heard previously, thouf^. reported later 
in the BUSS Vol. at p.ll7.) Hall'?. Attorney General the

In

same jud^ had given a decision in the opposite 
Ihe rasagre report of this earlier case .however, -nakee it 
haHU^worth while to consider it and suggrsts ir-~n» t.ial 

Attorney General practically consented to judp^nt. 
Ihs later case was, it is clear from the reoort. well 
argued and the declaim is -epiniea/entitled to

f. »

•sight and until repealed by a competent tribunal ie 
binding on a court of first instnnce.ln Kenya. 
option the deoieion in tne case cf Hall' V. Attorney 
General ie wrong ani^ an a-nesl fro.m it would have been 
sucoBseful .

sense.

/

-*-(

4. TV» opinion eipreased by Br. Baru. tnat trese 
English principles as to compensation in Ian 
•jjply in Kenya ia baaea or. the terms of >a) 3.73 of 

Act and (b) c:, tne pwc Bonhay ceeaa cited by 
. '^ S.'’3 --t^is contains a general stalecer.l

'^iohidamages are sWded for breech
«n|rg4^W it^ityifsri'M:'quite oMislatsint

• the erctlen BoAs not male any special reference tpithls

snecial

c case Jc r:ol

Lne
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apeoial rula# but it is equally ailent in regard to othe- 
peculiarities in as aj a sing damage a which spring from the

nature o^,th* tranaactfipn. e»g'. prpnueea'bf-‘aarria^ etd'.’ •
^^and ana nor'

t*^ logically deducible f^o-tfl* principle erpraaaed'in ■ 
the ruction, ifona attaohoa proper weight^to the letter 
part of the let sentence of t.-.e section.

Aa to (b) - in tne cabea quoted ti.f^enarha as to tne 
scope of 3.73 are obiter dicta not involvel in the decieia

7 \ . Ce,;-
l»-ay ^i-ttion had the^raaee been brought 

law the ificiairns would have been the sTBie,

i

of the case 
■here under
In 'ABitiohnnd T. ManmahnndflB (Bomb Z'Z p. 166; tne case wps 
one of wilful default and it was held that the damai'B.- 
will be the difference, if any, between ti.e contn.t 
prices and tne market value at the date of breaen. ir 
we Mithing inconsiatent with Englieh principles,; in that 
case - But it seems inconsistent witt. the East Africa casj 
relisd on by Ur. EarU. of Hall /. Atccrney Teneral in 
which tea damage was calculated on tne value cf tne land 
at th® tiiBB o/ the action.

!ah‘

In Najardhaa V. Ahia^dichaj^ - Botnb.21 p. I't 
a ■ortgag® in poBBeeaion waa evic’-ed contrary.' to t.-.e lerTB 
of tho pontrac^'*- it waa held he waa entitled ic t;.e

falm »t tba date of tne eviction. / Such would have been

iUe osee mM.

} •

- I thviA.
is net;ons cf wroagfni^

j

I ^

It.sssms It. Barth WM in erhor in 
taking into account tira value of the land at the tftne he

t.

gave hiB opinion. If the English preeumption that a 
rateable
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ia the proper aea»ure 

’• \ damage ie not oonolnene in this caae . i:a Tu^si-re 
Biiet be .according tc t.na ceee cited ly 'Ir. Barti., t:ie 
difference i.n va’ue -'t tiie marking of trt contraci and at 
the time of the breata. of it. 
occurred as soon as the purci.aser • 
enter on tr.e form in purei.ar.ce of toe centric'. - t.iat 
ie to siy whe.o all the fonnalities were lompleted. It 
vaa then 'tendered* to him ao ir. ftlfilioent of tne ecr.-

*• ra

fX-* /.e-- in
la, ay wpiJ.lWH.'tiio I reacr. 

^ir. a pee It 1C r. tc
A.

tract and as it whs deficient ■ n icrea<.-e. t.ne breacr.
V r. '..-e

Our/inforraat ion, is inadequate

It eeema te-lee oxceelingly

improbable tnat durirq^ tne o.oort perioa invol vo j^an;

change had taken place in the value cf tie (er acre.
L _ c.. V* •. ■ q IUi

At any rate in-sy ♦yrMjien tne value of tne land at ti.e 
tisB Jr. barti. gave .is opinion was not an elecjsnt to

the contract occurreu. 
for confident opinioi

be coneideha in tne loat ter in aasesoi.ng tie damage.
As the action of the OoTerninont will havee.

given riee tc doubt ae to tne results of inaxuracies
.flu

in a surrey J^roooiirienJ^ that^in ^1 '.ie+r sgrseMr.’.e 
as to 
clause

.arnie to be diepoeed cf^ there shoul i be a 
at^in the event of its being found on a re- 

surf»/ that ti»* area is substantially larjcer or 
sroaller, the purefcaee p-ice aha.’, be ir.creaeedor 
dimlniahed raleally.

1urlj
—-3 t.

.1 .1 .
• li f b..t

va,' U..au

Sir'

M-

>
,,..1t ^I\

i ^ V •
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sir. \
■ With ^*fe?Bnoii«|^'»oar tosp^teb Ho.m ot 

30th Apr%; I have the hpnotir to inform you that 
your inatrutttlone convoyed In paragr^h three are

^^nioB.1
duly noted.

2. he regarde t.ie legal advice on which Ctoveni- 
ment proceeded in maKlng payment, I enclose a copy 
of a memorandum from the Attorney General expial-niag
the situation. A copy of the original opinion given 
by Mr. Barth (then Attorney General) which le therein 
referred to. le also attached.

3. In accordance wltn !Jr. Barth's suggestion,
made to induce Mr. Wood to accept as 

the origl.;al
an attempt was
compensation an equivalent amount o- 
purchaae price, plus a proportloiate amount '■f t.e

Mr. Wood refUBetl U. accept this uffer,rent paid.
and Government ■* a^aln ad'vised that tiie val^e
estimated In 1918, via; *6/- per acre, should oe paid 

Hall oaee wnicn la referredun the precedent of tne 
„ I ■ to'lh the Attorney General'* ii.soora;-idui.

"YI®-M'' a: ■ to settle the matter hy v.e gr.u.t

.o; a piece of land were 8l*iS;p%^wWc.Mful, as was 
Trtp'OTtAd .*0 you

' I haW M
'■ huiEbl|yittS<i’»ht sarvmt, ■'

.11

, °fggro^^8tBm . * a .
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In Despatch’ /ipO'W"' 'jMl
J

iLr-'H/». 13th J«:Jj, 1921. ?

Colsalal 3Mr*tiu7,

3 > i r e h i.

^f.3Mr«tiii7 itBfh

*
Mo.WSi

1 1 M« that tiM SMratarr of Stat* aaka irho vaa
raaieoaslbla for tm lse»l advloa on ahloh oaapsaaatloa 
«aa paid in thla oaaa. ia thla la a aattar whloh
affaata tha profaaalonal romitatioB of tha offiotm of 
thla Dapart'iant It sti onl/ ri^ht tliat I shanld giaa 
an ozpUnatloB thoucb tha aattar haa not baan raferrad

1110 opinion rafarrod to took plans bafora 
arrlral but tha history of aoRotlationa is on tha filaa 
and it aoaas only fair that tha iaorotftry of Stats should 
ba infonasd of tha praoiaa position.

Tha lo(5al opinion on ahioh oonpanaatlon vas paid in

3os anoLosura
It ana baaad on a daoiaion of

to aa.

this oaaa aas glasn by Ir.darth la 1918. 
(b) to fl) in S.18d93.

dr.Juatioa iionhaa Cartar in tha oaaa of Attornay Cansral 
raraua (t.HaL.^ tn 1914. That oaaa ana in all assnntiala 
iiiantlaal with load'a oaaa and soapanaatioa aas aaardad
oa tha basis of tha Talaa.of tte fam at

orifTinally paid
Mtioa (Hi,75 »• r.«.i/p*r Mr») asd no daduotlMi

“• !■ raapaot of tha aord "thorasbouta" ahioh

tha data of

(Oopy^^ifoBad).oeoarrsd U tha oonditlaas of aalo.

la »laa af this Jad^Mat aad of tha Indlaa 
rsfarrad to U his apinloa Ifa-.barth thoa^t it anlikoly

taat OoTomaoBt would aaMaad la Ita dofsnea in IwaM
(•asd'a) aas*.

oaasa

v-aia* •
.j

■ \ ■ VV
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-k 'Cr ■■--.yL ••r‘i“tl'«.l». JwMry, 1920.
' lk« -9^ , ' i

•wmiU hail |tat Ott aUlmtt, n^old b. mtitlwl

to bdapoautita nil |» a«r»f4 with tho CoManlonor of 
Ini* n th» TalMtlOB of ft p«r Mrt.

?

Im a oabsoqnoat 
lottor bo BofTroatoH that as azpraaa stipalattn ahnld be
iaeartel la all oondltloma of sale statlnjr that 
penaatin for a aledeeariptlen would bo allowed.

The Ceaalssloaor of I«nds howarar ooneidored saoh

as ooa-

a stlpolatioB aaaeostearj and added "I doubt aleo whotber 
It Is exaotly fair or would own le«all/ hold water te 
atteapt to owada obli^aHoas la the future in the 
eiv?>fested bj the Acting boUoitor Oeneral". 
sidored that owla^ to the inoraased aoaarasy of eurwe/e 
ao auoh error was lissly to ooour la future.

I aay perhaps be aitowed to

aanaar
He ooB-

exprsss dloagreonent 
with dr.Juitloe honhaa Carter’s Judgaaat whloh anpoara to 
he iMonslateat with the oases quoted be hla whloh 
Inoluded liBOh Tsrsue dUoTeetsr 38 S.H.1«.

Iwea If the ehorU^e was tee ^sat to be oorered 
bj the word "tnsrosbouta'* 
aopsar te be glTsa te the word.

eom effeet ou#Jit, it would

All lead aaetloned in this Colony is I understand 
pat ap under a oonditioa that the area le only approiiaate, 
^e Crown Uads Ordinanoe 1918, Seotion 27 fa), and on a 
definite upset prise and rental. 1 aa therefore soawwhat' 
St a losni to knew sn what priaolple «y rshats is allowsd 
slthsr U sbaad prsalnn tt rent*! (nnoh less in aotual

» «*ili iUforenee
esMastsI aX kk, asasured

be tween *
areas.

ATToH!f:ar lidicauL.
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IB THiS DISIHICT BBI31KY CF H.Jf’3 HI(JH CcnST AT lAIBDBI

fAru in*
V ' •'

X

I f
r‘ PlnlatttfWilXlBB.aCl ,

-T*versos

ns Ittsmsy SeMsrsl oo sakaaf of. 
Ike Seraraseat of the Preteat»fo1w JjafSBAeat

- - — O'' o»» ■ 
------oCc--

jppCM.sati-

Tha QoTemieat ooatrasteO ts sell to Ur.Bell SSI

sores at Umnra sal after a eossldarsbls Use the; nnl 
thenselTss oal/ la a pesltlsn to oonrey S8I aoras, this 
SC seres alsslac la a«t a sasll error ooTorsS by tha «crS< 
"thsrssbOBts’.

The iroTanwent Is liable for th dlffsrsasa an*

1 find the V a«s of fas laa* at a.76 per asra. 
order that the OoTararent transfer the SSt sores tc the

I nsTs ol

I'lalatlff aaS pay Ua dsaayss of .:3i C or hs.saM. 
for "Islntlff with so^ta.

’odgnnt

(3g4.) V. T. B. CJIRTTI! 
8. II. 14.

, \
(

•- ' • L

JV.Pi .
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,0 \ti.

’A »y •>\
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T#|trettce year No.5445 of tlie letsli 
I wa« ^an ppen caittra^rt to l«t 35T1
a^BsJw '^pteln ixnrm*;betoR ful«n«l. . *&• Ylgbt to 
l,«M8 ttwl flrm eubject to those tenae me sold for

:V

'■5!<'!
' :%A. ^n:iOg§Bp, Md » licence to occupy embodying the terais 

tiw te^ne of the licence were fulfilled
^duod^ the eeeiiMiee licensee Is ntitled to a lease 
.ynimr.the Orown Lende ordinance, 191S. of the total 
area two areas of 44.5 acres, sid ‘.9.4 acres were 
feggpied for the purpose reepeetlvely of the Port Hall 

JRoad and ttie Thlka Hallwai' of theee areaa t)ie first 
jwaa speclfteally reserved when the right to lease wae 
aeld. Tha second area was resuoad under the powers 
Conferred hy toe Crown Lands .Or Unarice, 1902. 
propose! both to make a reduction In rent on account 
of ouch iRaa and also to refund a proportionate part 
of the a-tflhd ufTsmlun. I .asj not aware of the principle 
on which auch proposed reJund of proinluK Is saael and 
BO far as I ara at praswot advised, there appears to 
t>« objections walch.caJi IpslUtiiately De ur^ed atjainat 
It.

' • re-survay ths area which was descr'.aed as
•SdTl'acrss or tosreabouts’ wae found In fsi;! to be

It le

k
t la to. say 322Q acre8V44.3

of 249.3
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.• in swiping t^K BSjpa m'aaeiirB of ^ ■,,;’^!

distkges ■'l6;!^‘‘ia88.-of ^onifr^cta ueallti- wl*.,. lai-.d m 
In aoniapactfi'daaiin*-' -nta ^ds vice ;iaf«ar<iH8 V/S 

.Jtoedkhan' (1895) Zl Som^ai’ 175, 185 wid nanoWi V/3 
ftoniiiohaiidas (IBOT)- 32'9on,5a/ 165.

4, As to the nieaisi^B of dtonagee Abatenent of tiie 
ylirohase money has been followed at liowe Iji sor:ie oases - 
see pages 618 aj.d 619, out at. pai;8 623 ?ry (5th E lltion) 
atatee - "Where thn'e 's a ■'efeot In tne .a^.tlty of 
an estate, Uiep'-lnoipie r.n whlot; abater,ent ts ce.lrjlated 
is prliiiti facie acreage.* Uiider 'iie Contract A:t, two 
Instances are gl.ve.n - s-e pages 3.;f .-oi.i 3_6 fpoiiocl 
3ra Si-tion) ti.i latter reiatlng t,) 1^.16. * It ; s'
oorjio.ily said that .ocsra a jersoii su'-tains lues ty 
reaso:, ;' a brenoh of contract he Ip prlPH facie .■'t .f. 
so far as raoney ca-i do it, to or placed 1:. the ,H;..e 
sitoatloii c'ltri 'e3je''+ •' 'i,.':agep as 1 ' t.-' -onti'act a ' 
teen perforiaef, • . tr.l.- ctatemei.t - It goes vh tc, aay , 
is Open to some tlsaiiderstandliig. The case deal:..' It.' 
land is not o all fo'.u's, out 'i/ery ...uc.h 1;. , oii.t. * At 
all events, where a vendor of le.nd junrai.tees t d s -.it-e 
to the purchaser, w.d ttie latter 1’ evicted fro: '.iv 
Jioldttig, he 18 entitled tc recover t:ie value of Tue i'o.rt 
at the datf of eviction, a..d not r..erel,Y thei, ir'pei^ 
aocey." iJi these clrc inetancae t a r<i'vemiiie:,t ^tande 
on thin ice, ajid I have Jpned to flni a.p-t.'d... ■ » .let 
offers a r^soaable defence to a possl.lf claiia, !fr.

Sva-is would appeal! to Je entitled to d-ra.;;';?, ■-'.-Ic t<H, 
liiy opinion will be the differeaoe .between' j^spjtyg&haaei,^

' f '

9

i

!-H!tuJ¥

'f ,



T~

V
‘■■- ';v .;:^’#-V’,!|jjVl^< •. >. "•1 r •)

ii ■ >
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pent'.iri.the'ilic'^’^ ■ ' ■
171, I fear an atiit-e-

f, price-^:ii a reriai'j of rent ■■■ould 
not^ be''a«yiptedudglii^ Ga o'rf^ed'! , ‘

5. Tlidi-onajr.pofeB^ble defence* is,in n^v'.opl 
bo contend that word "therettoo-ie* ooyei;E-.y-.e '
dltference. I howe7<^, bnat;^^ aiiould ;.ct
nicely to eucoeedt tn *uca''e tiereuce’.

le
i ■

. i
6i Yaur aiCloaurea. are retamed i.erewlth.

i

Sd. J. ff. Barti..
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