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HEncloses copy of memo, by Attorney General
explaining situetion with Copy of origiral legal
opinion, States efforts made to settle claim.
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ave L™ o T paes s / ( \'.V . h‘\‘_’
Ye], Q‘&T@th the deficieney in a,creaga is
wiidies
nof, bm& B?w the words. or thQre.Jcouts nd -ﬁm of
opdadlon toat if the pr1nc1pleg af Engh,h law had
been wpplied to this case tq{ B‘Phalqr of the fa.rh in

Juestion would huve been w'ﬂ

that tae ueasure of® dbmap v‘u h&"

rateuble abatement of tnm purchase’ monoy. ¢

2. L bese [his opinianinn)‘{he follcmng (among -
other) cuses:- - -

(&) HilD ¥+ Blc&‘ey c‘l'r Ib;q 34) tn which it

vas beld '“ut cowpe.sation for a de‘xcmrc; of acreage

is presumptively: msusured by u rateable abategent of

the price.

(o) Buin‘.? "ot argill (7 H.L.159) "If a person
enters into a contract for the szle of real egtate,
the purcnaser ea.nnot in an action for breach of
cortract recover’ dameges beyond the experses ne nas
incugr8d.  Any other dama es wmust be the subiject of
an actien for ‘decait®.

*Upon « gontract for the'rsu! estute where tne

vesser, witnout nis defuult, is .nable to wmixe a rooq

title tue purchaser (B rot by law entitle: 4o recover
e es for the loss of s ‘:ar:in

(c) Turhsm V Legurd (%;euv.éll‘, - toe
r‘ateuble amount of cc pensat. or will not te .warded
vhere 1t would :nfl.c uu'lpm’ og " the veng‘r e

bl -
the purchaser mrp cox 'po.l-'d either tu aascind tbd

. contract or te take t.e lemger amount of l.nd without
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n.tho% ?{}Tﬁ%l\%j t.o _
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3. ther of opinion that these princivles

c mpensate”

apely to Kenya Colany. In tne case cf James V. Jaffer
Bwji (Bast African 3ep.V.p.68) they were ccnsidered
and deliberately aprlied by tne judge. The decision
was based an them and has not been appealed from, In
a previous case (heard previously though revcertea later
in the same Vol. at p.117.) Hall' ¥, Attorney General tne
saue judge had given a decision in the opposite sense.
The meagre report of tnis earlier case however, uakes it
hardl vrortr while to consider it and sug@nte e st
~t.heLAt.torr~eV feneral practically consented to _]udg;nent.
The later case wue, it is clear frow the remort, well
argued a:fwvt(he de"i:xrkrdxu in- myopxmen, entitled te
weight a.nd until repealed by a competent tribunal ise
binding on a conrt c¢f first instance.in Kenya. e
o,bi-aion the deoision in tne case of Hall V. Attorney
General is wrong anx‘:?ir'; arnenl from 1t would rave been
suceessful . }

4. T opinicn expressed by Hr. Bart, tnal tr-ese
English principles as to compensation in land case ic rot
ApPly in Kenye is basea on the terms of (&) $.7% of Luc
Camtract Act and (b) cu "o two Bombay ceses cited bty .iu.

(,) As o 8.73 - tRis -ortaing a general stateue:t ‘
of wi ’ iple on ﬁioh damat;ea are umcbd for breacn
‘of mn’ ‘&d i Ww quxte wutﬂnt nl&h
NMM rules sbove miﬂﬂ fo. 1t s quide tm

the wecticn 40és not make any apecxal reference tg ‘t.his

oy,

svecial
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, 4 lnd,

special rules but it is equally silent in regmrd to other
‘pecullarxtles in ass@ssing dammges which sprmg from the

natul‘e o,f the transection, e.g. Rromul of marriage etd.
it im wm'l:.a;ly applics,q;ge Ao land are net
b ; ng' o They %
to-'-g loglcally dadumbla frotthe prxhcxg;e expreased in
the r.ction, ifone—ettaeches proper wethL to the latter

part of the let sentence of t:ue section.

As te (b) - in Lnecases quoted tndremarks as to tne
scope of 8.7% are obiter mcta not involve! ir. the decisic
Ty W S
of the ctue?. In py opimion had thecsses been brougnt
nere under :111' lew the decisions woul i rave been the same.
In Jamcianod V. Manmehondag (Bomb (2 p. 166, tne case wes
one of wilful default and it was neld that the damases

will be the difference, if any, between tre contra.ct

prices and tne market value at the date of breacn. +

sae M)t'ning inconsistent with Engl is: principla/i; in that
case - But it seems inconsistert witn tne East Africu as
relied on by Wr. Barth of Hall /. Aticrmey Teneru! in
which tne damage was calculated on tne value ¢ tne land
at the time of the action.
In Najardnas V. Anm#dkhem - Bomb.2) p. 1'L
& mortgagee in possession was evicled contrary to tne Lerms
of the contract - it was held he was er‘LlLlGJ tc t.e
value at {ha date of the evicticn. / Such wéuld have been
ks’ e -un;f‘hn, I think. [he omee u.?b&(‘d;:lmgm
Y no’t'one of 21;!\:1 Onctxon,nd'#"“#'éww‘?
ﬂ:/:‘ehab M. ‘m't.h w2s in ertror in
taking into account the value of the land at the time he
gave his opinion. If the English presumption that a

ruteable
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ratesble abatement of “thé price 1s the proper measure

,of damage is not conclusive in thls case, L.e B :3u.re

must be , according tc tne case cited vy Ur. Baru., tue

difference in value ~t the making sf tne contract and at
. . Tla sk rieas ¢ by Kot
the time of tne treact of it. lo wy vpinien tne treackh
ccurred as socn as the purchaser wis ir a pogiticn
~
enter

sn tre farm in pursuance of tie cocntrac’ -

is to say wnen all the formalities were ompleted. It
was tnen "tendered" to him as in rulfilment of tre ccn-
tract and as it wag deficient '~

G o x’ .
the contract ccairred. f"u xmo"'m'uon is inadequate

acreage, tne breacn ¢f

b&&. 1t secms Lo e exceelingl
r-.c ‘;»-pf"*‘

umprobable tnat Junm tre snort period xvolve* ar)

for confident cwmv

change had taken place in tne value c¢f tue land jer acre.
w Carmnydlans A, L
At any rate in-my epinien “ne value of tue land at tie

time Jr. Bartn gave .1s opinicn was notl an elerentl tc

be conside¥ed i1n tne ma. L8r 1in assessing tue damage.
€. As the action of the Government will Lave

given rise tc¢ doubt us Lo tne results cf ing-curacies

-
ot

in & survey l reoommem} that,m all tawir sgreeraile
ae to M} iarme to be diswosed cf

YA
claunse

there ghoula te
Ast in the event of 1tls being foundi on & re-
survey that t}}® area 1s subastanti

smal ler,

larger cr
the purchase 1-ice sha.. be .rcrease: or

{iminished rateally.
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With referencs. % your despaich No.678 of
30Qth Apr’t‘l;_;,‘. I have the honour to inform you that
your instructions conveyed in paragraph three are

duly noted.

2. hs regards tae legal advice on which Goverti-
ment proceeded in making payment, I enclose a Copy
of & memorandum rom the Attorney General expleinlig
the situation. A copy of the original opinion giveu
hy Mr. Barth (then Attorney General) which is therein
referred Lo, is also attached.

3. In accordance witn Mr. Bartih's suzzestlon,
an attenpt was made to induce Nr. Wood to accept as
compensation an equivalent amwount 02 the orizglial
purchase price, plus & proportimate amouut ~f u.e
rent paid. Mr., Wood refused to accept iile uffer,
and Govevmuent «wo agaln advl ised thatl tne val.e
es’smatad in 1918, viz: £6/- per acre, should ve pald
8 the procedmt of the Hall case wulch le referred
to An the A’wtcrney General'e meorandua.

4. m attempns to BeTLAE the watter Ly une grwit
&8 [d

i ‘o'r a piece of lasid were slrd‘ P s 1 ns was
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~ .~ INGLOSURE
fn Despatchi Ne. /61 b’ l#"‘” *&Vm didi

15th July, 1921.
The, Bun'ble Aofing Colonial Jeerstary,
Bairobi,
ret B MD (SYANS) FARM NQ,254. o

Ref, 3eeret of State's Despatch Ko 40,695
AR 12y et o

I soe that the Ssorstary of State asks who was
reaponsible for the legal advice on which compensation
was paid in this case. As thie is a watter which
affeots the profeseional reputation of the officers of
this Departrent it seems only right that I sheuld glve
an explanation thourh the matter has not been referred
to ms.  The opinion refarred to took plasss before my
arrival but ths history of nsgotiations is on ths filss
and ¢ soems only fair that the Seorotary of 3tate should
be informed of the precise position,

The legml opinion on which compensation was paid in
this case was given by ir,3arth im 1918.
(b) to (1) in 3.18493.
dr.Justice Donham Carter in the oasme of Attornsy General
versus W.Ha.. 1n 1914.
identical with Wood's case and compensation was avarded
on the basis of the value of ¢t

OTlmnﬂ
aotion (Ra.75 as azainst a. 4/per uro) and no deduotien

366 onolosure

It was based on a docision of
That case was in all essentials
farm at the dste of

y paid

was made {n rospeat of '»s word "thareabouts” which
ocoarred im the conditions of sala. (o.:;;)?%“fé‘fu).
In view of this judgment amd of the Indlan cases
referred to im his opinion Mr.barth thought it unlikely
that Oovernment would smoceed im its defence inm Bvans

(¥ood 's) case.
A
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At n”!tr\nm in the nconatim ia January 1920,
husie statod that Be hw $ho /i Sonrt |
vnld mhﬂ.y hold that the ohl;at mun be entitled

to oomnutun and ho agreed with the cmmomr of
Lands on the valuation of £6 per acre. Ina subsequent
lettor he supgested that an express stipulation sheuld be
inwerted in all conditioms of sale stating that mo oom-
pensation for a misdeseription would be allowed,

The Commisseioner of Lands however considored such
& stipulation unneceseary and added "I doubt also whether
it is exastly fair or would oven logally hold water to
attempt to evade obligations in the future in the mannar
sugrested by the Acting solicitor General”. He oon-
sidered that owing to the inoreased acouracy of surveys
0o such error was licsly to oceur im future.

I may perhaps be allowed to express my disagrsoment
with dr.Justiee bonham Carter's judgment which anpears to
be inconsiatent with ths cases quoted to him which
included Winch vorsus finchester 38 3.H.148.

Bven if the shortage was too groat to be covered
by the word "tnereabouts” soms offeot ought it would
anpsar to Le given to the word.

All lend auctioned in this Colony is I understand
put wp under a condition that the area ie only approximate,
%s¢ Crown Lamds Ordinance 1918, Seotiom 27 (a), and on a
definite upset price and rental. [ am therefore somewhat:
at a loss to kmow opn what principle any rebate is allowed
sither in stand premium of rental (much less in actual
toereased value) in respect of a small difference botwesn :

» the satinated and the meamired areas.

ATTURNCY GINIRAL.
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IN THZ DISTRICT RIBISTRY QP H.M'S BIGE COURT AT NAIRCBI
" £avil Case ¥p,b0 of 1913

v
{ [

FA12480 Bo1Y suevericrerennesioanpboedaneesesePlaingdesr

versus
The Attorney Gemeral on bebalf of
The Covermment of the Protectarate ..........‘Dofu‘dans

_____ - <0 0ee--w
e L

JUDGK = H 1~

The Governnent contracted to scll to Ur.Hall 645
acres at Limuru and after a congiderable time they find
themadelves only in a position %o convey 582 scres, this
6C aoTee missing 18 not a small error covered by the worde
“thereabouts”.

The Covernment i@ liadle for th differenve and
i find the vilue of the land at 8,756 per acre. | make or
¢rdexr that the Covermment transfer the 582 acres to the
“laintiff and pay him damages O0f -3 C or He.4000. Judgmar
for "laintiff with costs,

(3gd.) \. T. B, CART®®
3. II. 14.




mdn verms bo&ns mnmu. The right to

" aubject to those terus wes sold for

and & 1icance to occupy embodying the terus

The terms of the licence were Alfilled

; _Gwdinmeee licensee is mtitled to a lease

., iunger the Orows lends Ordinence, 1915. Of the totel
area two ereas of 44,3 acres, and 9.4 acres were
regumed for the purpose respectively of the Fort Hall
Road and the Thiks Reilway of these sreas tie first
was specifically reserved when the Tight to lease was
sold, The second area was resused under the powers
cd&iarﬁd by the Crown Lands Oriinance, 1902. It le
proposed botn to make a reduction in remt on account
of such m and also to refund a p;'oport.ionate part
of the a”d premiwn. I .av not awere of the principle
on whi¢h such proposed refund of premium is vesed and
80 far aé I am at présent advised, there appenrs to

bé objections woich . can legitiuwately be urged agalist
it. y

2, On re-survey the ares which was descrived us
'uTI{‘cru or menabuuu‘ wag fownd tn fact to be

g oy Sl S
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: Wistrueg i Ind.‘n,aae sppljins the mpxe measm'ﬂ o"

n};.f
1

" ‘i*" 4 g "’ {!'\I\ ‘
wa%?jﬂ in b opinion sec&w 73‘*‘
Mnac%“xactf e 'qectﬁh hﬁs mri AR .j

dariages m“{m cape of qontracﬁs dealinz wiv. land as
in co‘.t.ra,cts dealin with g;oods vide lagardas V/8
-Aledxhan ‘(1895) 21 Bomoay 176, 185 end Renchod V/8
Manmoheidas (1807) 32 Banbas 165.

4, As to the measure of darazes Abatement ol the
purchase woney has been followed at lLome 1. some cases -
ser paces 618 aud 619, out at page 623 Try (£th Filtion)
gtates - "Where thore ‘g8 & ‘efest in e juantity of
au estate, theprinnsiasle on which shatement s celuliated
is yrina facie acreage." Under -ne Zoatract Ast, two
instances are <iven - weeé peges 3.6 il 3.6 (Polioch
3rd Ed.viou) the latier rajlating to imad. * It 18
cora0iily sald Lnat shere s oerscu su-nalus luss
reasuh ° & breach ¢ countract he is Jrir-a facle Y o
3, AP as money :a: do 1t, to 7 placed in the e
situetion witn -~emaje~t tengzers Aas 17 tae coatract
neen gerformed.," - tris tetemet - U gues oL LU &),
is open lo some wisanderstandliig., The case Jdeall.
land is not 621l fours, out very .ulh inLo Lint. " OAY

all evenitg, where a vendor of lent zuw.oralleres ~.s “li.e

4

t)y the purchaser, and *the latter 1= evicted Iro. "=
nolding, ne is entitled tc recover tic value oI Tne Lnd
at the date of eviction, a.d not merely then ronese
"lcnev * In these cire ms‘t.am,oa te Goveranle t =tands

on ‘Bh"n iee, and T have failwd to fini aiytd.. w.i:h

0 ti’ers & reasorable defeuce to & poasl . le “dediiy ur,

LELLIO L. B8
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“ M&J b * 4 i 4 4‘
b .A%{ :‘\’@l:‘ ) rs, _'~‘. ‘_-uf'*""-»sl"".“* \.
Lo " ﬁgﬁ 3‘ 'y L | rz ’
Yeatmo W:}p"* W at Page 171, I fear an ablite-
ment: 1n the diz E prtce a.d a refud of rent rould
not, be” aeclptod f‘ ut, m;m( Le of fdg'ed 1' "
5. Toel, only. poss;ble defence s in uqf opi ich

%o contend thst the word *thereaso.is covers e

Vg

v

dirferanco. I thi:tk howeve}“, Lhat wo should ot e
1]
likely to succeoé in sucn'e dareme

€. Yuur au.losures are re uned L ﬂrewith

S4. J. W. Barw, i
ATTORVEY T'ERAL.
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(Bigned) WINBTOR 5. CrURGHILL.




