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Oonfidential,

was, | 40257
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’ 4 sip2a
Nst, August 1923,

The Under Secretary of State,
Oolonial Office,
LONDON, S.W.l.

8ir,

T have thy honour to ackmowledge the receipt of
your letter bﬁ!/ﬂ of the 17th inst., regarding the
claim of the Bastern & South African Telegraph Company
for a licence to deal direct with the public at Mombasa
15Tand. I regret the delay in replying which is due to
the fact that the letter reached only two days ago, its
re-direction to me having been delayed for some days,

On the draft Bispatch, as it stands, I have the
following observations to offer:

Parg. 4, It is not quite correct that the
Company did not at amy time deal direct
with the public generally on the
Island, The history of direct
relations is briefly this. At the
time the Company opened its Kilindini
Station (about 1888) there was
apparently no local telegraph law in
force and seemingly the Gompany added,

-




-

without any question, the service

of accepting and delivering telegrams

to its concession which merely granted
landing rights, But as the

business centre of island shifted
from Kilindini to WSmbasa the eellection
and delivery of cablegrams became
gradually transferred to the Pout Office,
until ultimately, for some year:iprior

to the War, direoct relations were in
astual practice maintained only with

the firm of Wessrs Smith MacKemsie.

The point here Y think is #his: For

a long time prior to the 1906-07
correfpindence, which the Gompany now
stresses so much, it had, to save itself
expense, no% exercised its right, assuming
| it had one, to deliver direct to the

| public. Instead it transferred
substantially all the traffic to the Post-
Office which, to recoup itself, was-
obliged to collect a charge from the
aldressees.,  Wor was the right exercis
oven after the 1906-07 correspondence
although from that time onmwards the
Company was properly obliged to pass &
oredit to the Post Office on all messages
transferred to it for delivery. The
credit then fixed smounted to .64d per
word ( 4 cents of a rupee),  Now that
the oredit has been raised, for revenue
purposes, to an average of about 2,1d
per the Company desiree to revive

a privilege which, in its own interests
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entirely, it allowed to lapse,

Nay 1 suggest some mediffoation of
this 1 sots ider
that the real intention of 2
of 840, lotter dated the
1907 was to point out that the semders

of from England were being
nisled in so far that the published -
charge in 414 nof, save in a

fov cases, ude lclinry, ad that
wtice which had growmn wp of

1 & supplementary charge on the

addressese to cover the cost of delivery

by the Government was objectionable,

In regard to the Company's clainm
this paragreph 2 should, I think, be
read in conjunction with paragrsph 6
(1) of the seme letter.  Phe substance
o!ﬁchonﬁgrqhq,omh\oto
the effect that the then 'dlqu
mtﬁ. under which the B¢ i,urd

messages in the

which its system 414 not oxtou.

g to be disturbed; but in regard te
Iﬂ-u messages ~ 1,0, a1l other

nessages for the island » a oredit was

to be passed to Government in respect of

delivery, al

1 do not think it can be sald that
there was a Breach on the part of the
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entirely, it allowed to lapse.

May 1 suggest some modification of t
this paragreph. 1 rather consider
that the reel intention of parsgraph 2
of 8.0, lotter dated the 15th Pebruary

1907 was to point out that the semders
of telegrame from Rngland were being
nisled in so far that the published
charge in Bngland did not, save in &
few cases, include delivery, and that
the practice which had grown up of
levying a supplementary charge on the
addressees tc sover the cost of delivery
by the Government vas objectionable.

In regard to the Company's clain
this paragraph 2 should, 1 think, be
read in conjunction with parsgraph €
(1) of the same letter. the substance
of the two paragraphs appears to be to
the effect that the then prevailing
practice under which the Company deliver
certain messages in the Kilindini area,
beyond which its system did not extend,
was not to be disturbed; but in regard to
Mombasa messages - 1.0, all other
messages for the island - a credit was
to be passed to Government in respect of
delivery.

1 do not thimk it can be said that
there was a breach on the part of the
Company of any previous local agreement
under which it was either to effect




delivery itself, or pase a credit te
the Post Office on any transferred
messages, When the Company first
started transferring messages.to the
Post Office for delivery the latter
should have claimed a credit fram the
Company instead of imposing a

suppl mentary charge on the addreesess,

-

1 fear 1 may not have made myself
clear on this peint.  Up country
rates as sush are fixed without any
relation to the yield from the
Mombase terminels. In regard to &
large proportion of the traffic there
is the same imward terminal rate and the
same outward terminal rate for the
whole country including Membasa and
Ugenda, and on such traffiec the publie
charges are also the same for the
whole country. Yor instance, the
public charge for telegrams to and
from the United Kingdom and Burcpe
generally is the same for all parts
of the Colony and Protectorate and
Uganda. The point is that the
Membase terminals are the most
profitable part of the local service
as the only expense incurred in .
conmection with the Mombasa Cable
traffic is practically only that
associated with-collection and delivery,

_ while oh up eotntry messages not only p

must the work of collection and |
delivery be dong for the same tetminal,
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but transmission over hundreds of
miles to or from the coast must also

be provided for. The profits new
accruing from the Mombasa terminals
does undoubtedly help tewards maintain-
ing certain remote up-country telegraph
stations whish are run at a less,

In any case it is true that the net
revenue which wonld pe lost if the
Company's claim is admitted would have
to be made good in some other manmer by
an already heavily taxed general publie,
4s it is our inland telegraph rates and
terminal charges on foreign telegrame
are higher than in any other part of
the empipe;,

£
- g,

I must conf.u I rather deprocnto
unoi;ﬂn‘y mo-ﬁ\g the Company's
ludlng 1icence with this case which I
showld prefer to see dealt with and
declded upon its merits., <«If it is
held that the 1906-07 correspondence
constitutes in effect licence to deal
direct with the public it would seem
more reasonable and more defensible
not $o. remew that licence seeing that
no expense was inmcurred by the
Company in conmection with it, or
vested interest created, rather than
introduce into the question of renewal

of the landing license some new amd




rather foreign conditions,

The Gompany's letter of the
13th r 1921 to the Golenial
0ffice (g7 » with vhioch- the
present negotiations may be said to
have started, is in effect an _
application for a remewal of ton
or licence to deal direst with the-
public. It would sppear that the
Company then recognised that amy -
previcus permiseion or licence it may '
have held had legitimately ceased to
have effect. )

The draft dispatch is returned herewith,

1 have the honour te de, S8ir,

Your obedient Servant,

; % 9(2“‘”2-' ;
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& With refsrencedMc ry
4 Confidential despatch of the 3letrof May,

1 nave the ronour to tranemi to you,

/ K’;ﬁ for your considerati on, the accohpanying
BN
4

N copies of furtner correspondence with
o ]
m" the Eastern and South Africam Tel egraph

= - - - R
Company, Limited,; regarding the clajmof
the Company to deal direct with the

public on Mombasae Island. For convenienc

!/ rr
< ,I .
of refereuce, /copy of the co espondence ?

[ ;

\
WQ
S gQ referred to in the Company's lstter of

r‘\the 16th of July is aleo enclosed.

\é:e\ 2. In view of the definite claim

now put forward by the Company ,. in the
letter of the 12th of June, it is
necessary to consider carefully the
attitu;ie to be adopted by the Government

35)& in meeting that claim.
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v m These arrangemente were

corifirmed in Colonisl office letter

We.4hB1/07 of the 15th of Pebruary, 1907.

4,” 1 understand that the Cmpmy

¢
U ne Unas £ aaned

have ct“tny timoLdu‘t direct with
the public in Mombase Island, save only
in the case of one firm, Messrs Smith
Mackenzie and Company, with whom they so
dealt, by epecial arrangement, for some
years before the ¥ar. If tnis ie the
case, it may be poseitle to contend tnat
as, with this exception, no attempt
has been made to exercise the right wo
tne Company claim, such right, if it car
be neld to nave exdsted, rmust now te
regarded as having lapsec. should te
glad to I]oam what is the opinion sf your
Legal Advisers on this point.

5. It wi)] be observed *tnat t.e
Company base their claim partly upon
paragraph 2 of Colonial Nffice yetter of

the



not meking ady payment for the work

»

{nvolyed to the Gavernment, which hed
thus been compelled to levy an additiona)

terminal charge of six annas & message

of thise

upon the public. The result

protest wae that the arrangzements set

forth in the Company's letter of tne

20th of December, 1306 to Vr.ms]mg/

and Mr.Gosling's letter to the Company

of the 28th of January, 1907, were

confirmed by the Company in thelir

1907

letter of the 18th of February,

'

and it would appear that from that time

[he Corag wuny . p

Vae-Gempeny—have—paio—the e¥aFRmant 10d
T B ¥ ‘

Lae-mere ot —seltvary ans reesstion al

o} oppaes —ta Hombars 1818

wr.ich nave tagern p.&
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Legal Advisers will no doubt g
careful consideration to the questior
whether the claim now submitte

P

be resisted if taken to the Courts,

ghould they take the view that it

resiste the , ndce v ¢
ni ie based ehou ne fully
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3. Finally, I may observe that on
certain pointe of detail, the position is
not altogetner clear, and I have therefore
to rsquest that when you reply to this
despatcn you will furnish a full report
on the facts of the case, including
especlally Y1aformation a8 to any instances

\
wnicn may te known of direct dealing by
tie Comuany witn firms or individuals in
" - /> a3 M
Vombasa Island and thg conditions on which
L veuling nas been permittad. The
arnue. amount of revenue involved in the

Yombasa traffic should alse be stated.-
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