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ABSTRACT
This study explores the linkages between property rights and the conservation and wise

use of wetlands in Kenya. The aim is to demonstrate that existing property rights regimes

and rules for their regulation do not engender conservation and sustainable utilization of

wetlands. The study argues that even at the international level, laws developed for

wetlands management, although urging for conservation and wise use, do not appreciate

andaddress the property and conservation nexus.

Wetlands are one of the most important yet threatened ecosystems in the world currently.

Despite progress from the early positions when they were viewed as useless, mosquito

infested and breeding grounds, whose utility could only arise from their conversion to

more productive uses like agriculture to current appreciation that wetlands have unique

attributes and perform varied important services to the ecosystem and are source of

unique goods, they continue to be degraded and lost at alarming rates.

The problem that the study responds to is how property rights can be regulated to ensure

conservation and wise use of wetlands in Kenya. This is done against the background that

despite the existence of an international legal framework, The Ramsar Convention on

Wetlands of International Importance especially as regards Waterfowl Habitat, coupled

by an array of laws and policies at the national level, wetlands destruction in Kenya

continues unabated. The study argues that land owners will only comply with

conservation imperatives, in the case of wetlands, if either compelled by law or given

appropriate incentives. The critical question, therefore, is what the appropriate linkage

should be, in the Kenyan context, between property rights protection and wise and

sustainable use of wetlands. What juridical tools and frameworks can be applied to

regulate property rights in land so as to guarantee the conservation and wise use of

wetlands in Kenya while protecting rights of holders of the property?

The thesis was largely based on library research, relying on books, articles and journals

both in physical libraries and from internet-based research, this was augmented by
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extensive filed-work in Yala swamp and limited face to face discussions with individuals

with expert knowledge on the subject of study.

The Key hypotheses of the study were, four-fold:

1. Law is a useful tool for guaranteeing sustainable management of wetlands in

society.

2. Property rights to land and property rights regimes have an impact on sustainable

management of wetlands.

3. Current property rights regimes in land and the legal framework in Kenya do not

engender environmental sustainability and thus are not supportive of conservation

and wise use of wetlands.

4. It is possible to propose and apply innovative tools to regulate property rights so

as to ensure conservation and wise use of wetlands.

The Key findings by the study were that law had a key role to play in the regulation of

property rights and in ensuring sustainable management of wetlands. Unfortunately,

Kenya's regulatory regime has focused on conversion instead of conservation of

wetlands. Until the adoption of the new constitution in August, 2010, the constitutional

framework for recognizing and protecting property rights over-glorified private property

and focused on its protection even at the expense of conservation imperatives.

The study concludes that attempts to regulate property rights have not adequately

appreciated and embraced sustainability imperatives. Eminent domain and police power,

existing tools for regulating property rights in Kenya, do not expressly incorporate

conservation imperatives and where they do have not been applied for the benefit of

environmental conservation. The study argues for reconceptualisation of the framework

for the management of property rights so as to incorporate an ecological perspective to

property and for application of public trust doctrine in the regulation of all wetlands

whatever property regimes they occur. In addition it makes a case for incorporation of

conservation imperatives in the criteria for the exercise of the regulatory powers of the

state and their application in the conservation and wise use of wetlands.
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CHAPTER ONE

1.0 Introduction

1.1 Background

Wetlands and forests are the two most important yet threatened ecosystems in the

world currently. 1 However, the degradation and loss of wetlands is more rapid

than that of forests and of any other ecosystem.i The reason could be that forests

have always been viewed as a useful ecosystem, the source of trees and related

products and serving important functions in society.' In contrast, the utility of

wetlands to society has not always been accepted and appreciated. Indeed, for a

long time, wetlands were viewed as useless areas4 and their utility could only

occur as a result of conversion to more productive uses like agriculture. This

resulted to wetlands being referred to in certain quarters as "wastelands."s

See Ramsar Convention Bureau, Wetlands and Biological Diversity: Cooperation between the
Convention on Wetlands of International Importance and the Convention on Biological Diversity,
(Paper distributed to Delegates to the Third Meeting of the Conference of the Parties to the
Convention on Biological Diversity, Buenos Aires, Argentina, 4-15 November, 1996). Available
from http://www.ramsar.org/about/aboutbiodiversity.htm (Accessed on 2817/2005 ) page 2.
The Millennium Ecosystem Assessment points out that wetlands are the ecosystem that is
degraded at the fastest rate. See World Resources Institute, Millennium Ecosystem Assessment:
Ecosystems and Human Well-Being: Wetlands and Water, 2005. Available from
http://www.millenn iumassessment.org/documents/document.3 58.aspx.pd f. (Accessed on
13/6/2009 ).
The comparison and differences between wetlands and forests is beyond the scope of this study.
So is an exhaustive discussion of forest management and uses. For relevant literature on forest
management in Kenya see, for example, Okowa-Bennum.P, and Mwangi, A.M. "Land Tenure and
Forest Resource Management" in Juma, e. and OJwang, J.B. (Eds), In Land We Trust:
Environment, Private Property and Constitutional Development (initiative Publishers and Zen
Books, Nairobi and London, 1996) pp. 175-197;Situma, F.D.P., " Forestry Law and the
Environment in Kenya," in Okidi, e.O., et al (Eds) Environmental Governance in Kenya:
Implementing the Framework Law(East African Educational Publishers Ltd, Nairobi, 2008) 235-
259.
See Mathews, G.Y.T., The Ramsar Convention on Wetlands: Its History and Development
(Ramsar Convention Bureau, Gland, 1993) page 6 discussing general perceptions of wetlands as
waste areas, not fit for any use.
See Wetlands are not Dangerous Swamps; They're Worth Saving, Reuters Library Report, May
3 I, 1990(BC Cycle) which reports that historically most people considered wetlands to be nothing
more than swamps and wastelands, the breeding grounds for insects and diseases. Se also Gardner,
R.e., "Banking on Entrepreneurs: Wetlands Mitigation Banking and Takings" 81 Iowa Law
Review 529 (1996) which points out that at one time wetlands were considered little more than
mosquito-breeding nuisances.



However, over time, the utility and importance of wetlands was realized and so

did the international community respond to and make efforts for their

conservation.l' Part of the reason why the importance of wetlands was not

appreciated and efforts spent only in their conversion was the failure to accurately

assess and value their economic utility. Decision-makers, developers and land-use

planners have long perceived little economic benefit to conserving wetlands and

few economic costs attached to their degradation.i Traditional concepts of

economic value are based on a very narrow definition of benefits and costs and

usually exclude goods and services that do not appear in formal markets.8 Efforts

at valuation did not consider the use, non-use and option values of wetlands. This

justified the continued modification, conversion, over-exploitation and

degradation of wetlands in the interests of other seemingly more beneficial and

productive land and resource management options.

In efforts to ensure that wetlands are managed in a sustainable manner, the

economics of valuation has developed to an extent that has allowed the values to

capture not just the traditional conceptions of benefits and costs but also goods

and services and other non-market values.9 Valuation helps capture the relative

gains and losses that arise from alternative land use practices and activities and

thus enable decision-makers choose how best to use a particular wetlands. 10

See Mathews, G.V.T., Supra, note 4, pointing out that the international effort to demonstrate the
importance of wetlands started with a campaign in North America in the 1930's. This was a result
that contrary to earlier opinion, wetlands are useful ecosystems, with a wide range of benefits to
the society.
Emerton, L. "The Economic Value of Africa's Wetlands" In Thieme, M.L.(Ed) Freshwater
Ecoregions 0/A/rica and Madagascar: A Conservation Assessment ( Washington, D.C., World
Wildlife Fund, 2005) 11-18 at II ;Ratner,B.D. et al, Undervalued and Overlooked' Sustaining
Rural Livelihoods Through Better Governance 0/ Wetlands, World Fish Centre Studies and
Review No 28, (Malaysia, World Fish Centre, 2004), page 7.
Emerton, Ibid.
This is the concept of Total Economic Value, which includes subsistence and non-market values,
ecological functions, and non-use benefits associated with wetlands. For detailed treatment of the
concept of total economic value See Emerton, L, Supra note 7. See also Smith, M. et al, (Eds)
Pay: Establishing Payment/or Watershed Services (lUCN, Gland, Switzerland, 2006) pages 30-
38, Barbier, E.B.et at. Economic Valuation of Wetlands: A Guide/or Policy Makers and Planners
(Ramsar Convention Bureau, Gland, Switzerland, 1997) page 14-21. Available at
http://www.ramsar.org/pdf/lib/lib valuation e.pdf. (accessed on
For General discussion on valuation of wetlands and other environmental goods and services see10

2



Despite developments in the appreciation and valuation of the importance of

wetlands and the need for their conservation, they still continue to be degraded

and/or lost. Whilst certain pressures on wetlands arise from natural causes (such

as droughts which affect community migration patterns), it is human activities

that have significantly altered the rate and nature of wetlands change. 1 1 The rate

and scale of wetlands loss and/or degradation'< has continued to increase.l ' In

Kenya wetlands are under serious threat due to pressure to convert them to

agricultural and other development activities. For example, Yala Swamp near

Lake Kanyaboli in Western Kenya and the Tana Delta wetlands have faced and

continue to face threats as a result of efforts to carry out agricultural activities on

them on a large scale without due regard to their fragility and the need for their

conservation.I4 While these are not the only wetlands in Kenya, they provide

examples of challenges that confront the country's wetlands and inhibit their

conservation.

II

Emerton, L., (Ed.) Values and Rewards: Counting and Capturing Ecosystem Water services for
Sustainable Development. IUCN Water, Nature and Economics Technical paper No. I(lUCN,
Ecosystems and Livelihoods Group, Asia Colombo, 2005); Barbier, E.'B, Economic Valuation of
Wetlands, Ibid.; Emerton, L, Economic Toolsfor Valuing Wetlands in Eastern Africa (lUCN,
Nairobi, 1997).
Shine, C. and de Klemm, C. Wetlands, Water and the Law: Using Law to Advance Wetland
Conservation and Wise Use, (lUCN, Gland Switzerland, Cambridge, UK and Bonn, Germany,
1999)p.13
Wetland loss refers to the conversion of wetland area to a non-wetland area due to human activity,
while degradation is the impairment of wetlands functions due to human activity without actual
and total loss of the wetland area. For a discussion of these see Shine, C and de Klemm, C , Ibid
pages 13-23 and Gardner, R.C. "Rehabilitating Nature: A Comparative Review of Legal
mechanisms That encourage Wetland Restoration Efforts" Vol. 52(3) The Catholic University
Law Review 573 (2003).
Gardner, R.C., "Rehabilitating Nature," Ibid, page 573-4 reports that throughout the world more
than halfofthe world wetlands have disappeared with two-thirds of all European wetlands having
disappeared since 1900.
See Kenya Wetlands Forum, "Rapid Assessment of the Yala Swamp Wetlands 1t"_18th February
2006" (Unpublished paper on file with author); Romulus, A., "Biodiversity and Sustainable
Management of a tropical Wetland Lake Ecosystem: A case Study of Lake Kanyaboli Wetland,
Kenya." available at http://www.oceandocs.org/bitstrearnlI834/2126!l IWLCK-205-209.pdf.
(accessed on 13/612007); Abila, R., "Utilization and economic valuation of the Yala swamp
wetland, Kenya" in Gawler, M. Ed. Strategies for Wise Use of Wetlands: Best practices in
participatory management. Proceedings of a workshop held at the 2nd International Conference
on Wetlands and Development, November 1998, Dakar, Senegal, Wetlands International (lUCN,
WWF Publications No 65 Wageningen, the Netherlands) pp 96-104.

12

13

14
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Initially, law at the global level, instead of preventing, did encourage degradation

and conversion of wetlands. This position has, however changed over time.

Concern at the rate of global environmental degradation, including wetlands

destruction, has grown since the middle of the last century.l ' Components of the

natural environment, including wetlands, started being viewed as public goods

requiring public protection.i" Also legal efforts started being made to conserve

and sustainably manage wetlands. Although these efforts greatly revolve around

the adoption, evolution, implementation and domestication of the Convention of

Wetlands of International importance especially as Waterfowl Habitat I
7

(hereinafter referred to as the Ramsar Convention), they, however, predate the

adoption of the Ramsar Convention. 18

In certain traditional societies, the need for ensuring sustainability of the

environment and its component resources always existed.l" In African societies,

for example, this practice was commonplace and traversed many resource sectors.

Land, for example, was to be kept fallow for seven years and this can only have

been due to the need to ensure its sustainability and to give it an opportunity to

regenerate." while closed sessions were observed amongst fishing communities so

15 Although modern environmental consciousness is much older, modern international efforts to
address environmental degradation is normally associated with the discussions in the run up to and
at the Stockholm Conference on the Human Environment. For general discussions on this history
see Birnie, A.W. and Boyle, A.E.lnternational Law and The Environment, 2nd edition, (Oxford
University Press, Oxford, 2002).
This is at the heart of the emergence of environmental law as a discipline with an array of
Conventions and Declarations.
996 U.N.T.S 245( 1976) reprinted in I I ILM 97 (entered in force on Dec. 21 1975), amended in
1982.
For a historical discussion of the evolution of the Ramsar Convention, see Shine and de Klemm,
Supra note I 1,pages 27-32; Mathews G.V.T., The Ramsar Convention on Wetlands: Its History
and Development ( Ramsar, 1993) available at http://ramsar.org/lib/libhistinedx.htm (Accessed
on 2617/2006)and de Klemm, c., and Createaux, 1, The Legal Development of the Ramsar
Convention, (Ramsar Convention Bureau, 1995), available at http://ramsar.org/lib/lib legal e.htill.
(Accessed on 26/7/2006).
See Ochieng, B.O., "Institutional Arrangements for Environmental Management," in Okidi, C.O.,
et al Environmental Governance in Kenya: Implementing the Framework Law (East African
Educational Publishers Ltd, Nairobi, 2008) pp 183-207 at page 185.
See generally Akech, J.M., Rescuing Indigenous Tenure From the Ghetto of Neglect:
Inalienability and the Protection of Customary Land Rights in Kenya, Ecopolicy Series 11(Acts
Press, Nairobi, 2001). This position is also evident in the Judeo-Christian tradition. See Leviticus
Chapter 25 in Holy The discussion of African Customary practices and their promotion of

16

17

18

19

20
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Kenya, as a Contracting Party to the Ramsar Convention.j" is obligated to

implement its provisions. Part of implementation requires the existence of a

national legal framework. In this vein, Kenya has enacted several laws that impact

on the management of wetlands. These include the Environmental Management

and Coordination Act30
, the Water Aci," the Physical Planning Act,32 the Wildlife

(Conservation and Management) Act33 and laws governing land tenure." These

laws attempt, to some degree, to guarantee sustainability of wetlands as a

resource.

Despite the above efforts, wetlands have continued to be degraded." and the law

has largely been ineffective in ensuring sustainable management of wetlands in

Kenya." Against this background, the question that needs to be answered is

twofold. First, what is the reason for the failure of the law in ensuring sustainable

management of wetlands in Kenya? Secondly, and flowing from the foregoing,

what changes are necessary to ensure effectiveness of the legal and policy

framework for wetlands management?

This study adopts as its operational definition for wetlands, the definition

contained in the Ramsar Convention as:

areas of marsh, fen, peatland or water, whether natural or artificial,
permanent or temporary, with water that is static or flowing, fresh,
brackish or salt, including areas of marine water the depth of which at low
tide does not exceed six metres.V

29

30

31

32

33

34

/lJ.!l2;LLTI!!TIs<!I:sgh,ch/qia!en/ramsar-documents-resolution-vi i-7Imain/ramsarl 1-31-
107%5E20724 4000 0 . (Accessed on 10112/06). In addition article 6 of the Ramsar Convention
requires parties to cooperate in the development of policies and laws.
Supra, note 17.
Act No.8 of 1999.
Act No.8 of2002.
Chapter 286, Laws of Kenya.
Chapter 376, Laws of Kenya.
In addition to the Constitution these include the Government Lands Act, Chapter 280 Laws of
Kenya; the Registered Lands Act, Chapter 300 Laws of Kenya and the Trust Lands Act, Chapter
288, Laws of Kenya.
See Shine and de Klemm, Supra, note lion continued degradation of wetlands.
The discussion of the current legal framework regulating wetlands in Kenya and their
shortcomings is dealt with in Chapter 6 and 7, infra.
Supra, note 17, article 1.1.

35

36

37

6



The concern of this thesis with the sustainable management of wetlands derives

from the fact that wetlands are an important and fragile ecosystem. Their

importance emanates from the values and functions they serve in society. These

include, inter alia, habitat values, ecosystem values and aesthetic valuesr" Some

of the values of wetlands include serving as storage of water supply; regulation of

the water table through maintenance and recharge of surface and underground

water supply; discharge of ground water; storage of flood waters; flood control;

source of useful products like medicine and food?9 However, in spite of and

partly due to these values, wetlands continue to be under continuous threat and

pressure from development requirements.l'' On account of their importance and

fragility and the threat they face, it is imperative that the use of wetlands be

regulated.

Law is a useful tool to ensure that the threshold of sustainability of wetlands is
I

maintained even as the resource is 1ft to various uses. However, using the law to

ensure sustainability is fraught with challenges. These stem from the delicate task

required in balancing the interests of property holders against the necessity for

environmental stewardship. This difficulty emanates from the general failure by

land owners to see the value of wetlands and hence have no justification for its

conservation.41 Values that arise from wetlands conservation like ground water

recharge or flood control are available to the wider public hence making wetlands

conservation a matter of public interest and such goods and services derived from

38 See Mcbeth, D. "Wetlands Conservation and Federal Regulation: Analysis of the Food Security's
Act's "Swarnpbuster" Provisions as amended by the Federal Agriculture Improvement and
Reform Act of 1996" 21( I) The Harvard Environmental Law Review, 1997,201 at 204-9. A more
detailed discussion on the functions and values of wetlands is undertaken in section 2.8.1, infra.
Mcbeth, Ibid. See also Shine and de Klemm, Supra note II at page 7-8;Richardson, C.J., cc

Ecological Functions and Values in Wetlands:A Framework for Assessing Forestry Impacts,"
VoI14(1), Wetlands 1-9(March 1999), available at
http://www.springerlink.com/content/40 II xw 1537213726!fulltext.pdf (accessed on 2311 0110).
For discussions on the threats to and degradation of wetlands see Golding, S.L.T., "Beyond the
Ramsar Convention: A Proposal for International Protection of Wetlands Through Binding
Regional Agreements" Vol. 3 Colorado Journal of International Environmental Law and Policy
359-380. (1992).
See generally Whitten, S.M. and Bennett, J" Managing Wetlands for Private and Social Good:
Theory. Policy and Cases From Australia, (Edward Edglar, Cheltenham, 2005).
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wetlands public goods. Consequently wetlands protection is a matter of public

interest. Landowners, left to their own will not pursue conservation of wetlands as

an end and any use will, in their opinion be wise, so long as it results in greater

economic benefits. Thus while the public might have an interest in protecting

wetlands, land owners interests is on exploiting the resource. Against this

backdrop, this study focuses on identifying innovative juridical tools to balance

the competing interests of the land owner to enjoy his property rights and the

public's wider ecological interests so as to ensure sustainable management of

wetlands.

The study will, therefore, critically analyse the regulation and limit of property

rights in Kenya for purposes of guaranteeing environmental sustainability from

the perspective of wetlands management. In doing so, it will borrow from the

experiences of the United States of America" where efforts to conserve wetlands

has continuously grappled with the challenge from private property holders who

view laws and tools for wetlands management as an infringement on their

constitutional rights to property':' and from Uganda''" where the preferred

approach has been to designate wetlands as public property and vest their

ownership in the people to be held in trust for them by the government. In the

final analysis the study seeks to demonstrate how property rights can be regulated

so as to ensure conservation and wise use of wetlands in Kenya. This will involve

Discussed in detail in Chapter five, infra.
In the US, the laws to regulate the conservation and use of wetlands have in addition to general
environmental principles and tools largely relied on the concepts of the Public Trust Doctrine and
the police power of the state. The challenge from private property owners have largely revolved
around the constitutional takings clause in the US Constitution which stipulates that "Nor shall
private property be taken for public use, without just compensation." For a discussion of takings
and wetlands management in the US see Klavens, J .S. "At the Edge of Environmental
Adjudication: an Administrative Takings Variance" Vol. 18 No, 2 The Harvard Law Review
J 994,277-344; Wise, C.R., "The Changing Doctrine of Regulatory Taking and the Federal
Government's Ability to Regulate?" 44 Administrative Law Review .. 403,415 (1992); Hale, T,
"Takings and Wetlands: Property Rights, Public Stewardship, and Compensation," December
200 I available at http://uts.cc.utexas.eduJ-jthale/takings.htm (accessed on 28/9/05); Cordes,
W.M., "Leapfrogging the Constitution: The Rise of State takings Legislation," Vol, XXIV
Ecology Law Quarterly 187-242 (1997); Rose, C.M., A, " Dozen Propositions on Private Property,
Public Rights and the New Takings Legislation" 53 Washington and Lee Law Review 265-298
( 1996).
Discussed in detail in Chapter five, infra. •
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an assessment of the extent to which the property rights framework in the new

constitution meet the standards set for environmental management and effectively

promote the sustainable management of wetlands in Kenya.

1.2 Research Problem

Property interests that individuals have in land have, in the past not included

conservation. For property holders, conservation is the concern of the wider

society, a concern that invariably interferes with the exercise of their interests in

land, and one that society should compensate them for, if they are to pursue it.

Thus for individuals to undertake conservation, they require either to be given

incentives, compensated or compelled by law. Save. for this, their individual

interests will prevail over conservation imperatives.

The legal and policy frameworks and tools for regulating property rights in land

do not guarantee the conservation and wise use of wetlands in Kenya. The study,

consequently investigates the appropriate balance between right holders' interests

in their property and the public's right to environmental management. It

interrogates, how for instance, existing principles like "the Public Trust Doctrine"

and the tools of "eminent domain" and "police power" can be applied to ensure

conservation and wise use of wetlands without extinguishing proprietary rights to

land.

1.3 Hypotheses

(i) The law is a useful tool for guaranteeing sustainable management of

wetlands in society.

(ii) Property rights to land and property rights regimes have an impact on the

sustainable management of wetlands.
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(iii) Current property rights regimes in land and the legal framework in Kenya

do not engender environmental sustainability and thus are not supportive

of conservation and wise use of wetlands.

(iv) It is possible to propose and apply innovative tools to regulate property

rights so as to ensure conservation and wise use of wetlands in Kenya.

1.4 Research Objectives

1.4.1 Main Objective

The main objective of the present study is to explore the linkages between

regulation of property rights in Kenya and the conservation and wise use

of wetlands. This is so as to determine the measures that are appropriate

and necessary to ensure that enjoyment of property rights and their

regulation engender sustainability of wetlands and its component

resources.

1.4.2 Specific Objectives

To achieve the broad objective, the study specifically seeks to:

(i) Determine the importance of wetlands in society, the necessity for its

conservation and sustainable use and the role of law in the process;

(ii) Establish the impact of the current property rights regimes on the

conservation and wise use of wetlands in Kenya;

(iii) Assess the efficacy of the legal, policy and institutional framework

for the management of wetlands in Kenya;

(iv) Draw experiences from international practices, with special

reference to Uganda and the USA, on options for effective

frameworks for conservation and wise use of wetlands; and

(v) On the basis of the findings, prescribe legal, institutional and policy

options for enhancing the conservation and wise use of wetlands in

Kenya.
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1.5 Research Questions

(i) What is significance of wetlands to society so as to warrant the use of the

law for their sustainable management?

(ii) How effective is the current regulatory framework for the conservation

and wise use of wetlands in Kenya?

(iii) How do property rights in Kenya impact on the conservation and wise use

of wetlands?

(iv) What lessons can Kenya draw from international practices and other

jurisdictions in her efforts to improve the legal framework for

conservation and wise use of wetlands?

(v) What regulatory reforms are needed to ensure that Kenya's wetlands are

better conserved and wisely used?

1.6 Justification

This study draws its justification from the importance of wetlands for sustainable

development, performing varied functions including ground water recharge, water

purification, flood stabilization and ground water discharge. Wetlands are rich in

biological diversity, resulting in them being referred to as "biological

supermarkets'?" and perform useful ecological services, hence also seen as

"kidneys of the landscape.T'" Because of this, the international community has

crafted laws and policies to regulate the management of wetlands.Y Despite there

being international recognition of the need to manage wetlands sustainably, there

IS no proper regulation of property rights in Kenya to encourage sustainable

management of wetlands. This IS despite the clear nexus between sound

regulation of property rights in land and sustainable management of natural

resources. Secondly, existing laws and policies do not support conservation of

wetlands. Rather, the focus has been on conversion of the habitat to agricultural

Shine and de Klemm Supra, note II page 7
Ibid.
These are discussed in detail in chapter four, infra.

11



production and other land use activities. Effectively, law and legal traditions have

played their part in failing to check wetlands loss and degradation."

There is no research that has been carried out proposing a re-conceptualization of

this approach in both law and practice within the context of wetlands

management. Secondly, although there is international recognition of the need for

sustainable management of wetlands, studies have mainly concentrated on

discussing the Ramsar Convention, its provisions and efforts to domesticate and

apply it. While useful, the greatest challenge to efforts to conserve and wisely use

wetlands is the implications of those efforts on property rights and the challenge

from property rights holders. This study seeks to address that missing link and

therefore contribute to the efforts to ensure sustainable management of wetlands

in Kenya.

This study also comes at an appropriate time. There is increasing pressure on

wetlands resources, mostly from development activities, which are justified on the

need for the country to develop an industrial base, increase employment

opportunities, generate wealth and reduce poverty thus improving the livelihoods

of Kenyans. This is occurring against increased environmental consciousness and

threats like climate change 49 which brings to the fore the increasing need for

innovation in the quest for sustainable development. The present study will make

a useful contribution in demonstrating how legal reform can contribute to

wetlands playing a role in sustainable development in Kenya. This study is

opportune too due to the ongoing governance and policy reform processes,

including implementation of the new constitution adopted during the period of

this study and of the newly adopted national land policy'" and development of a

Shine and de Klemm, Supra, note II.page 23.
For a discussion on Climate Change impacts and Government of Kenyan proposed strategic
response See, Government of Kenya, National Climate Change Response Strategy (December,
2009). See also generally Stockholm Environment Institute (hereinafter SET), Economics of
Climate Change in Kenya (2009), available at http://kenva.cceconomics.org/kedo/kenva-final-
main-report-3-12-2009-summary.pdf. (accessed on 12/5/2010)
Republic of Kenya, Sessional Paper Number 3 of2009 on National Land Policy(Government
Printer, Nairobi, August 2009)
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national environmental policy, developments that offer avenues for implementing

some of the study findings and recommendations.

1.7 Methodology

This study has relied on both primary and secondary sources of information.

Being essentially an inquiry into the legal and institutional framework for

wetlands management and linkages with property rights regulation, it has relied,

to a large extent, on writings on the subject. Primary focus has therefore been on

library research. To obtain comparative data on the international legal framework

for wetlands management and the experience in other jurisdictions especially the

USA and Uganda, internet materials and sources has been consulted. The Ramsar

Convention secretariat hosts a website (www.ramsar.org) which has substantial

information on international aspects of research and ~tudy on wetlands. Other

sites include that of Wetlands International (www.wetlands.org) and International

Union for the Conservation of Nature (IUCN)-The World Conservation Union

(www.iucn.org). In addition we have accessed e-library sections of various

international libraries to get access to articles and journals with relevant literature

to the subject under inquiry.

To augment library and internet based research, limited visits and discussions

were held with officials from institutions that carry out activities or that have

some mandate regarding wetlands management. These institutions included

National Environmental Management Authority (NEMA), Kenya Wildlife

Service (KWS), IUCN, World Wildlife Fund (WWF), Kenya Wetlands Working

Group, and African Wildlife Foundation (AWF).Other government agencies,

namely, the Water Resources Management Authority (WARMA), Departments of

Lands and the Physical Planning Department were also consulted.

Lastly, extensive visits were undertaken at Yala Swamp wetlands. During these

visits discussions with local communities, civil society and local government
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officials resulted in useful information and insights on the current status and

practice in wetlands conservation and wise use in Kenya. Although the intention

was not to undertake comprehensive and in-depth case studies of specific

wetlands ecosystems in Kenya, because such an exercise would have shifted the

focus of the thesis to a natural sciences as opposed to a legal (social science)

inquiry, visits and collection of information on specific wetlands in Kenya helped

appreciate the practice and issues around select wetlands and made it possible to

augment points made with relevant and contextual examples. Other sites studied

included Kimana, Yala, Lake Naivasha and Tana River. The choice of these sites

was due to the unique issues that they present. In Kimana, for example, there is

ongoing efforts by the local community to carry out conservation activities but are

faced with the challenge of conflicting government mandates and property right

owners. In Yala, there has been controversy over the conversion of the wetland to

rice farming and other agricultural activities. This has gone on against different

property rights regimes. Tana River Delta has had ongoing challenges between

conservation and development efforts which have even been litigated in Court.

Lastly Lake Naivasha is a Ramsar site with its unique experiences. These sites are

representative of the key issues that this study has explored.

Information on Uganda was obtained from secondary sources as well as through

targeted interviews with professionals in Kenya who have had working

experience with Ugandan Wetlands. Agencies like the Wetlands Inspection

Department, the National Environmental Management Authority and IUCN and

the work they have done on Ugandan wetlands was a source of very rich data. It

should however be pointed out that the data collected was qualitative in nature.

Information obtained from the different sources was aggregated and analysed to

inform the arguments and findings of the study. The analysis was carried out

using appropriate qualitative techniques and models along the themes of

investigation.
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A key limitation of this study was resources to carry out detailed field work both

within Kenya and outside. The study being largely qualitative and analytical did

not weight information on community perceptions. This is in spite of the modern

trend of balancing between qualitative and quantitative information. However, the

limitations were addressed by thoroughgoing library based research.

1.8 Thesis Outline

The study is grouped into eight chapters. This introductory chapter provides the

background to the study, summarizes the problem that the study investigates and

seeks to responds to, research objectives and methodology. It, therefore, provides

the broad parameters within which the study has been carried out. Chapter two

provides the conceptual framework for the study. It argues that sustainable

management of wetlands is linked to the regulation of property rights, especially

property rights to land. The chapter, discusses in detail the different conceptual

postulations of the concept of property, traces its historical origins and assesses

the conceptual treatment of property in Kenya' juridical framework. The chapter

also defines key terms in wetlands management and concludes with a lucid

elucidation of how to regulate property rights in land for wetlands management.

In Chapter three, key literature is analysed to inform the study and identify gaps

in the broad area of research that the study seeks to fill. The literature is grouped

around property theory, rights generally, sustainable management of wetlands and

literature on regulating property for wetlands management. The chapter reaches

the conclusion that there lacks a comprehensive study linking property rights and

wetlands. This conclusion provides the justification for the study.

Chapter Four discusses the international framework and trends in the legal regime

governing the conservation and wise use of wetlands. This chapter commences

with a historical overview of the evolution of the law relating to the management

of wetlands. It expounds not only the path in the developments of a legal
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framework to govern wetlands internationally, but the contents of the existing

legal framework. The chapter appreciates and highlights that such a discussion

cannot restrict itself to only wetlands but must also seek to draw from

international laws on property rights including land, water and biodiversity. The

discussion highlights the trend as evidenced from literature, international treaties

and case law. While the chapter discusses the historical evolution in treaty law

and practice, it focuses in detail on the Ramsar Convention as the principal

international treaty governing the management of wetlands at the international

level. It traces the evolution of the Convention, points out amendments of it to

date and highlights its salient provisions. In addition, other conventions and

international agreements that have a bearing on wetlands management including,

amongst others, the Convention on Biodiversity and the 1997 UN Convention on

the Law of Non-navigational Uses of International Watercourses are also

discussed. Within the African Context, the African Convention on the

Conservation of Nature and Natural Resources has been discussed, while

regionally, the East African Community Treaty and the EAC Protocol on the

Environment and Natural Resources Management are assessed.

To put the succeeding discussion of Kenya in comparative perspective, the study,

in Chapter Five, assesses the legal framework and practice for wetlands

management and property rights regulation in Uganda and the USA. The

experience of the two countries is taken as representative of the dominant

approaches in property rights regulation for wetlands management, with the US

relying largely on conveyance with prohibition as the preferred approach to

conservation of wetlands, while Uganda has adopted the methodology of

prohibition on conveyance for wetlands ecosystems. The discussions not only

evidences options and tools that these countries have adopted in their efforts to

manage wetlands and how the issue of property rights regulation has been

addressed in law in the process, but also gives alternatives that Kenya can

consider in efforts to regulate property rights so as to sustainably manage her

wetlands resource.
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Chapter Six and Seven seeks to critically analyse the existing legal and

institutional framework for regulating property rights generally and then zero in

on the framework for ensuring conservation and wise use of wetlands in Kenya.

The chapters will, following the conceptual framework explicated in chapter two,

seek to demonstrate the extent to which the existing legal and institutional

framework regulates property rights for wetlands management. The laws

governing land tenure and use, those governing water ownership, access and use,

those on biodiversity, environmental management and physical planning are

discussed so as to determine their linkage and utility to wetlands management.

Further the institutional architecture that they prescribe for wetlands management

is assessed to determine their efficacy. The study structure is such that chapter six

discusses the status and practice in the legal and institutional framework for

wetlands management in Kenya.

Chapter Seven deepens the discussion in the previous section, analysing the

shortfalls in the current legal, institutional and policy framework for wetlands

management and property rights regulation. Borrowing from international best

practices, the chapter makes a case for reconceptualising the framework for the

regulation of property rights so as to adopt an ecological perspective as a basis for

its sustainable and effective regulation. The chapter builds the case for essential

reforms in the regulatory framework for property ownership, management and use

and wetlands conservation and wise use.

Chapter Eight concludes the study by drawing out key lessons and making

appropriate recommendations geared towards ensuring sustainability of wetlands

and its component resources in Kenya. It suggests innovative ways for regulating

property rights so as to ensure conservation and wise use of wetlands and points

out key elements of legal, policy and institutional framework for wetlands

management.
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1.9 Chapter Conclusion

Wetlands, despite their importance, are under serious threat in Kenya. The threat

is such that the existing legal and policy frameworks are inadequate to guarantee

their sustainable management. Efforts at guaranteeing sustainability of wetlands

in Kenya need to address not just the society's wider interest in conservation but

also property rights and property right holders' interests. This link between

property rights and its regulation and wetlands management is at the heart of

designing an appropriate and effective regulatory regime for sustainable

management of wetlands. The next chapter proceeds to explicate the conceptual

framework within which this nexus needs to be explored and appreciated in

efforts to design a legal and policy framework that will guarantee sustainable

management of wetlands In Kenya while respecting property rights.
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CHAPTER TWO

2.0 Conceptualizing Property Rights and Wetlands
Management in Kenya

2.1 Introduction

In Kenya, wetlands continue to be degraded and or converted to other

"seemingly" more productive uses. The existing legal framework, and its

application in practice, has been largely ineffective to stem this degradation, loss

and conversion. I Its application has also been wanting. The management of

wetlands is an incidence of and is intricately linked to property rights and

property rights regimes. Sustainable management of wetlands requires sound

regulation of property rights in land. However, the manner of that regulation is

determined by the legal rules put in place. How property rights in land are defined

and regulated in law is therefore at the heart of sustainability of wetlands

resources. In essence, sustainable management of wetlands is predicated on

adequate and sustainable regulation of property rights in land.

Appreciating the nexus between property rights regulation and wetlands

management, it is evident that the failure to sustainably manage wetlands is linked

to the manner of regulation of property rights in land. In Kenya attempts to

regulate property rights have not adequately appreciated and embraced

sustainability imperatives? Tools for guaranteeing sustainability of natural

resources and thus ensuring sound environmental management are not contained

in laws governing ownership and use of land and its components resources. The

The legal framework is discussed in detail in Chapter six of this study. See also Odote, e., "Wise
Use and Sustainable Management of Wetlands in Kenya," in Okidi, e.O., et al Environmental
Governance in Kenya: implementing the Framework Law (East African Educational Publishers
Ltd, Nairobi, 2008) pp335-353.
Ogolla, D.B. and Mugabe,J. "Land Tenure Systems and Natural Resource Management" in Juma,
e. and Ojwang, J.B. (Eds), In Land We Trust: Environment, Private Property and Constitutional
Development (Initiative Publishers and Zen Books, Nairobi and London, 1996) 85-116.
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existing tools that could be useful, like eminent domain and police power, have in

practice not been applied for the benefit of environmental conservation.'

To reverse this trend requires the reconceptualisation of regulatory regimes

governing the management of natural resources and the ownership and use of

land. This thesis addresses this issue in the context of wetlands management. To

set the context for the ensuing discussions, this chapter discusses the linkage

between property rights in land and sustainable management of wetlands,

therefore providing the conceptual framework within which the rest of this thesis

proceeds.

The chapter explicates the evolution of the term property, provides the obtaining

definition and the various conceptions of property before discussing the different

property rights holdings. The chapter then demonstrates the linkages between

property rights and sustainable management of wetlands. It proceeds to discuss

key terms in wetlands management, being those of wetlands, conservation and

wise use. The chapter also highlights functions and values of wetlands in Kenya

and threats that wetlands currently face.

2.2 Property, Property Rights and Property Regimes

The institution of property is one of the most enduring characteristics of human

societal existence. It is a core component of societal development. Each phase of

human society - from the primitive societies, through the feudal systems to the

modern industrial and commercial societies - has given its own content to the

notion of property." Indeed, property relations and other elements of social order

See for example the case of Commissioner of Lands & Another v. Coastal Aquaculture LId (Civil
app. NO. 252 of 1996 reported in KLR (E&L) Vol. I (264-295), which arose out of the use of the
power of eminent domain, not for public purposes but, to convert a wetland to private purposes
detrimental to environmental conservation
Bhalla, R. S. "Property Rights, Public Interest and Environment", In Juma, C. and J. B. Ojwang
(Eds) In Land We Trust: Environment, Private Property and Constitutional Change ( Nairobi and
London, Initiative Publishers and Zed Books, 1996) 6 I-8 I at p. 6 I.
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such as political groups and economic policies largely constitute the substructure

on which social order of any community rests.

The importance of property as a concept was captured by Blackstone in 1765,

when he wrote that "there is nothing which so generally strikes the imagination

and engages the affections of mankind, as the right of property.t" However,

despite the importance of the concept, its definition has been elusive and subject

to controversy and much academic writings. Property law seems to suffer from a

characteristic disease of legal categories; everyone knows what it is, but no one

can define it.6

In literature on property, there is robust discussion of the vanous theories of

property without consensus on the exact meaning of the term or on the different

categorizations and postulations of the theory of property. 7 This study adopts the

position that property concerns legal relations among people regarding control

and disposition of valued resources. 8 It referes to relations amongst people

relating to things and not a relationship between people and things." Property,

therefore, is a social construct expressed in legal, economics, political, cultural

and ecological (environmental) terms. In the literature on property, there are

different schools of thought, theoretical approaches and categorization of the term

property. This study summarizes the legal conceptions of property from different

standpoints and concludes by pointing out the approach that the study adopts as

its theoretical base.

Blackstone, W. 2, Commentaries on the Laws of England, (1765).
Bell, A. and Parchomovksy, G., "A Theory of Property" 90 Cornell Law Journal 531- 615 (2004-
2005) at p.533.
For a discussion on some of the theories on property and the theoretical confusion in the
discussion on property and property rights See Bell, A. and Parchomovsky, G., "A Theory of
Property"90 Cornell Law Journal 531-615 (2004-2005).
Singer, l.W., Introduction to Property(Aspen Law and Business, New York, 2001) page 2.
See, Ibid.
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2.3 The Legal Conceptions of Property

2.3.1 The Labour Theory of Property

One of the early theoretical depictions of property was during the period that the

natural school of thought reigned supreme as the theory of law and all its branches

including property relations. The naturalist conception of property, as conceived

by such scholars as Aristotle conceived of the right to property as inherent in the

moral order. 10 Aristotle argued for the primacy of private property because it

encouraged people to attend to their affairs rather than interfering with the affairs

of others. II He argued that this was a key benefit of and virtue of private

property.l Following on this tradition, early theories of property focused on

"natural right" to property. One of the most celebrated jurists from the natural

school is John Locke, who developed the "labour theory" as the basis for property

rights. According to Locke, property in a thing arose out of the labour that one

expended in that thing. 13 In his words:

every man has a property in his own person; ... the labor of his body and the
work of his hands, we may say, are properly his. Whatsoever then he removes
out of the state that nature has provided and left it in, he has mixed his labor with,
and joined to it something that is his own, and thereby makes it his property. 14

According the labour theory advocated by Locke the focus is on rewarding hard

work. Importantly, however, for environmental management is the recognition by

Locke that this right based on one's labour is not absolute. Locke included a

proviso to the labour theory by providing that the reward of hard work for those

who possess property is limited to circumstances where "there is enough and as

good left in common for others." 15 This is what is referred to as the "Lockean

Aristotle, The Politics 5 (Stephen Everson ed., 1988) 25-29
Ibid. at 26
Ibid. at 26-27.
John Locke, The Second Treaties of Government 27 (Thomas P. Realrdon ed., Liberal Arts Press
1952) (original 1690) at 17.
Ibid.
Ibid.
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proviso'v" to property "and is intended to ensure equal access to opportunities to
. ,,17acquire property.

The labour theory to property in particular and the natural conception in general

received huge criticisms in literature. The argument against the labour theory

specifically related to how it could be reconciled with the fact that labourers and

slaves toiled but the property belonged to their employers and owners
. I 18respective y.

2.3.2 Positivism and Blackstonian Conception of Property

The modern discussion of property as a legal concept can be traced to the writings

of Blackstone in the is" Century where he described property as "that sole and

despotic dominion which one man claims and exercises over the external things of

the world, in total exclusion of the right of any other individual in the universe.,,19

This description by Blackstone has been referred to extensively in property

literature and criticized for suggesting that property rights are absolute, it being

held that Blackstone saw property as an exclusive right due to his reference to

"sole and despotic dominion' and " ... in total exclusion.r''"

The more important point from Blackstone's description, however, was the

conception of property as a right over a thing. From this perspective, property

was, viewed as an in rem right, meaning that property rights attached to a person

in so far as the person had a particular relationship to some "thing,,21 and

See, Singer, J.W., Property Law: Rules, Policies and Practices (Little Brown and Company,
Boston, 1993) page 13.
Ibid.
For a summary of this argument see Singer, Supra, note 16.
Blackstone, Supra, note 5
Merrill, T.W & H.E., Smith, "What Happened to Property in Law and Economics?" 111 Yale Law
Journal 357-398(2001-2002). See Also Rose, M.C., "Canon's of Property Talk: or Blackstone's
Anxiety? 108 Yale Law Journal 60 I-63 I (19998- I999) where Rose argues that Blackstone
himself acknowledged that the exclusivity of property ownership is not absolute. She says that he
used the term as rhetorical figure of speech describing an ideal and not a real situation.
This differs from property in personam which refers to rights which attaches to persons as persons
and this mainly holds as against a limited group of persons. Examples of in Personam rights
include contract and tort.
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conferred on that person the right to exclude the world from that thing. This is

what Blackstone's described when he viewed property as "a physical thing" and

one "under the absolute control of the owner to the exclusion of all others." For

the theorists who recognized the in rem nature of property rights, they saw this

feature as key to property as it established security against a wide range of

interferences by others. The rationale was to enable people to reap what they had

sown. Blackstone, aptly captured this thus: "(i)t was clear that the earth would not

produce her fruits in sufficient quantities, without the assistance of tillage: but

would be at pains of tilling it, if another might watch an opportunity to seize upon

and enjoy the product of his industry and labour.,,22 Property as a right over a

thing, therefore, helps protect the efforts of the owner of the thing from those who

would want to benefit from that effort without any contribution of their own.

However, Blackstone's conception of property as a right over a thing became

untenable and was criticized especially by those who sought to view property as

relation between people over a things and that what one had was a bundle of

rights.

2.3.3 Social Relations Approach to Property

The gist of the concept is that property defines the relationship between people

concerning a thing in a social system. It therefore defines social relations. This

conception sees property rights as deriving from society and reflecting the

agreement of society to enable the holder of the rights to act in a particular

manner without any interference from other members of society as long as the

manner of acting is one which is not excluded from the content of his rights.

Customs and mores form the basis of the social conception of property. Applying

this conception to land, for example, one would see that the social conception of

property would refer to the view of property in land as seen by a particular

community.

Blackstone, supra note 5 at 7.
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This theory is part of legal realism. The theory examines the role property rights

plays in structuring social relations and the ways social relations shape access to

property. The explication of this theory can be seen in the evolution of the

concept of property as a bundle of rights.

The "bundle of rights" view of property arose as a response to the Blackstone's

conception of property, with the central argument being that property is not a

relationship between a person and an object but a legal relationship among people

concerning an object.f This description of property is an amalgam of Wesley

Hohfeld's analysis of rights" and A.M. Honore's incidents of ownership.f While

Hohfeld divides property into a bundle of rights of various kinds, including claim-

rights, powers and immunities.i" Honore complements the categorization by

detailing the incidents to include rights to possess, use, manage, income, capital,

security, transmissibility and absence of term, the prohibition of harmful use,

liability to execution, residuarity.v' He, therefore, elaborates not only the kinds of

rights one has when he/she owns something but also the features of ownership. As

a legal concept, property refers to the rights one has when they own something. It

refers to the totality of rights in the bundle with one bundle differing from the

next. When applied to wetlands, therefore, one may have the right of use and

possession but not that of exclusion and various other mutations. This determines

what one can do as regards the thing, the subject of property rights.

It is not only the description by Blackstone of property as an absolute right that

has been criticized. Even his definition of property as a right over a thing has also

been the subject of critique.i" The critiques have led to property being seen as a

Bell, A. and Parchmovsky, G, Supra, note 6 at 544-545.
Hohfeld, N. W., Fundamental Legal Conceptions as Applied in Judicial Reasoning and other
Essays 67( Walter W Cook Ed., 1923)
A.M., Honore, Ownership, In Oxford Essays in Jurisprudence 107 ( A.G. Guest Ed, 1961)
Hohfeld, Supra, note 24
Ibid
See Vandevelde, K., "The New Property of the Nineteenth Century: The Development of the
Modem Concept of Property,"29 Buffalo Law Review 325-368( 1980). See also Arnold, C.A.,
"The Reconstitution of Property: Property as A Web of Interests," 26 Harvard Environmental Law
Review 281-364(2002) at page 286.
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set of legal relations between people. Even if the relationship is over some thing,

the basis of the right is as a result of relationship between persons and not just

about a relationship between a person and a thing, due to the argument that what

makes property a right is its recognition and respect by others. This view is

traceable to the writings of Wesley Hohfeld.29 Hohfeld is credited with providing

the conceptual model for analyzing this new conception of property. He identified

eight legal relations which formed the constituent elements of property. Each

element was defined relative to its opposite and correlative. In Hohfeld's

conception, to describe one as having property was akin to saying that the person

had a set of rights, powers, privileges and immunities while one who did not own

property had no rights, but had duties, liabilities and disabilities relative to the

property holder.

Hohfeld departed from the conception of property as a thing, and postulated that

property consisted of legal relations, not things. In contrast, Blackstone referred to

property either as a thing or a right over a thing, in both instances clearly implying

that property could only exist in relation to a thing. Both ofthese were rejected by

Hohfeld, who argued that property could exist whether or not there was any

tangible thing to serve as the object of the rights.i" Property was thus composed of

only rights. Further, Hohfeld held that legal relations were between people, not

between people and things."

The second departure that Hohfeld made from Blackstone's conception regarded

the reference to the dominion of the owner as absolute and fixed. While Hohfeld

held that property consisted of a set of legal relations between people, he argued

that there were no fixed components of this set. This conception by Hohfeld soon

His writings that became famous in the discourse on rights are Hohfeld, W.N., "Some
Fundamental Legal conceptions as Applied in Judicial Reasoning," 23 Yale Law Journal
16(1913); Hohfeld, N.W." Fundamental Legal Conceptions as Applied in Judicial Reasoning" 26
Yale Law Journal 710 (1917)
Hohfeld, N.W., "Fundamental Legal Conceptions As Applied in Judicial Reasoning" 26 Yale Law
Journal 71 O(1917) at 738-39.
Ibid, p. 721
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gained ground and even though he did not use the term himself, led to the

evolution of the view of property as a "bundle ofrights. ,,32

Although Hohfeld is credited with the invention of the term "bundle of rights" to

describe property rights, it is A.M. Honore's33 description which refined the term.

Hohfeld splintered a property right into a bundle of rights of various kinds,

including liberties, claim-rights, powers and immunities. Honore complemented

these by detailing incidents of ownership. He stated that:

. ownership comprises the right to possess, right to use, the right to
manage, the right to income of the thing, the right to the capital, the
right to security, the right or incidents of transmissibility and absence
of term, the prohibition of harmful use, liability to execution, and the
incident of residuarity. 34

Thus, Honore elaborates not only the kind of rights we have when we own, but

also further incidents, or features of ownership, including duties and liabilities,

which provide a more accurate picture.F The totality of Honore and Hohfeld

explains the concept of property as a bundle of rights demonstrating that it

constitutes a complex of various normative relations.

The bundle of rights metaphor deemphasizes the importance of the thing with

regard to which the rights are claimed. Instead each right, power, privilege or

duty is but one stick in the aggregate bundle that constitutes the property

relationship. The totality of the term property will thus depend on the kind of

sticks that exist in the bundle.

For a discussion and critique of the concept of property as bundle of rights See, Penner, J.E., "The
'Bundle of Rights" Picture ofProperty"43 UCLA Law Review. 711-820 (1995-1996). Penner,
while also acknowledging the contribution of Hohfeld to the description of property as a bundle of
rights points that the earliest reference to the term "bundle of rights" is actually found in an 1888
treatise by John Lewis where Lewis wrote that "the dullest individual among the people knows
and understands that his property in anything is a bundle ofrights."(JOHN LEWIS, A Treatise of
the Law of Eminent Domain in the United States (Chicago, Callaghan &Co., 1888).
Honore, A.M., Ownership, in Oxford Essays in Jurisprudence 107 ( A.G. Guest, ed., 1961)
Ibid, at p 113
Penner, 1.E., "The Bundle of Rights Picture of Property" 43 UCLA Law Review 711-820(1995-
1996) at p. 713.
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Applying this conception of property to the management of wetlands, one would

argue that to determine the totality of rights that one has when one is said to have

property in a wetland would be determined by the particular legal regime and the

sticks that the legal regime contains in the bundle. Therefore, the property that

one has in a wetland that appears in private property would differ from that

which appears in common property.

2.3.4 Utilitarianism and the Economic Conception of Property

The utilitarian approach to property arose out of the influence of the movement to

apply economic analysis to legal questions. The approach focuses on looking at

the consequences of legal rules on human behavior with a view to maximizing the

level of human satisfaction, also referred to as social utility. For this school, social

utility can be measured by the level of economic efficiency. This school is

ascribed to such scholars as Oliver Wendel Holmes and Ronald Coase. The crux

of the economic theory of property is that property rights provide the basic

economic incentive system that shape resource allocation. Modern economists

assume that property consists of an ad hoc collection of rights in resources'" The

modern economist's view of Property is traceable to the seminal anicle " by

Ronald Coase, The Problem of Social Cost. 38 Coase argued that property has no

function other than to serve as the baseline for contracting or for collectively

imposing use rights in resources. In essence he conceived of property as a list of

permitted and prohibited uses of particular resources. Although he paid very little

attention to the content of property rights, his analysis set the stage and basis for

further developments in the discourses on property theory from an economic

perspective. From this standpoint has evolved the view amongst modern

economists of property as providing the baseline for contractual exchange and a

Merrill, T.W. and Smith, H.E., "What Happened to Property in Law and Economics?" III Yale
Law Journal 357-398(2001-2002) at 358.
While Coase is seen as the father of modern economic conception of property, the origin of
property theory from an economic perspective still remains Harold Demsetz's, " Toward a Theory
of Property Rights," Vol. 57(2) The American Economic Review 347-359 (1967)
Coase, R.H., "The Problem of Social Cost" 3 Journal of Law and Economics I (1960)
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mechanism for resolving disputes over conflicting use of resources.r" Specifically,

property helps reduce transaction costs.

For economists, the function of property rights is to internalize externalities.4o

Demsetz provides the linkage between property rights and externalities by arguing

that property rights give one the right to benefit or harm oneself or another." It is

the rules that inhere in property rights determining how and whether one can

benefit or be harmed that links property rights to externalities.Y Demsetz defines

externalities as including external costs, external benefits, and pecuniary and non-

pecuniary externalities.43 He then proceeds to point out that:

No harmful or beneficial effect is external to the world. Some person
or persons always suffer or enjoy these effects. What converts a
harmful or beneficial effect into an externality is that the cost of
bringing the effect to bear on the decisions of one or more of the
interacting persons is too high to make it worthwhile ... Internalising
such effects refers to a process, usually a change in property rights,
that enables these effects to bear (in greater degree) on all interacting
persons."

For property rights to exist and be meaningful, according to the economic

conception, the cost of internalization must be less than the benefit to be derived

thereafter. This makes it economical for those affected by the costs and benefits to

internalize them. Economic conception argue that the best property system is that

of private property for it internalizes both costs and benefits making it possible to

39

40
See Merrill and Smith, Supra, note 36 at 364.
For various perspectives on the definition of property rights from an economics perspective and
the function of property rights as an internaliser of externalities See Generally Harold Demsetz,
"Toward a Theory of Property Rights" 57 American Economic Papers and Proceedings. 347,
347(1967) asserting that "an owner expects the community to prevent others from interfering with
his actions, provided that these actions are not prohibited in the specifications of his rights"):
Yoram Barzel, Economic Analysis of Property Rights 3 (2d ed .. 1997) (defining property as "the
individual's ability, in expected terms, to consume the good(or the services of the asset) directly or
to consume it indirectly through exchange") : and Armen A. Alchian, Economic Forces At Work
127, 130( 1977) ("By a system of property rights I mean a method of assigning to particular the
authority to select, for specific goods, any use from a nonprohibited class of uses.").
See Demsetz, H. "Toward a Theory of Property Rights," 57(2) The American Economic Review
347-359 at 347.
Ibid.
Ibid, at page 348.
Ibid.
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protect property rights." However, the argument confuses, just like Hardin46 did,

communal property with that of open access and proceeds to discredit it but using

arguments against open access, where no one has property rights and thus the

right to exclude others. According to Hardin:

The tragedy of the commons develops in this way. Picture a pasture open
to all. It is expected that each herdsman will try to keep as many cattle as
possible on the commons ... But this is the conclusion reached by each and
every rational herdsman sharing commons. Therein is the tragedy. Each
man is locked into a system that compels him to increase his herd without
limit- in a world that is limited. Ruin is the destination toward which all
men rush, each pursuing his own best interest in a society that believes in
the freedom of the commons.Y

Closely related to the tragedy of the commons theory is that of the tragedy of the

anti-commons. Like Hardin's model, the tragedy of the anti-commons blames

commonness and multi-owners as the source of efficiency problems and

advocates for private ownership as the appropriate policy response. This theory

has been popularized in recent times by Michael Heller 48 who has drawn on the

work of earlier theorists like Ellickson.Y Dukeminier and Krier50 and

Michelman.51 Heller argues that in tragedy of the anti-commons resources are

underused because of too many owners. 52 According to this theory, "multi-owners

are each endowed with the right to exclude others from a scarce resource, and no

one has an effective privilege of use. When there are too many owners holding the

rights of exclusion, the resource is prone to underuse-a tragedy of the anti-

commons." 53 The difference between the tragedy of the commons and that of

45 Demsetz, H. "Toward a Theory of Property Rights II: The Competition Between Private and
Collective Ownership,"31 Journal of Legal Studies, Special issue 653(2002). See also Singer,
Supra, note 16 at page 19
Hardin, G. "The Tragedy of the Commons", Science 162(1968): 1243-1248
Ibid.
Heller, M.A., "The Tragedy of the Anticommons: Property in the Transition from Marx to
Markets" Vol. I I I No.3 Harvard Law Review 621-88. (1998)
Ellickson, R.C., "Property in Land" Vol. 102 Yale Law Journal 1315-1400(1993).
Dukeminier, J. and J .E. Krier, Property, 4th edition (Aspen and Law Business, New York, 1998)
Michelman, F.I., "Ethics, Economics and the Law of property" 24 Nomos 3. 9 (1982)
Heller, Supra, note 48.
Ibid, page 623-4.
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47
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51
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anti-commons is that in the former the result is overuse while in the latter it is

under-use. Secondly the owners in the former have privilege to use while in the

latter it is privilege to exclude. In the tragedy of the anti-commons there are too

many people who have private property in a resource. They have the right to

exclude others and thus through the exercise of this right nobody has a stable and

effective right of use.

This suggests that the two tragedies need to be reconciled so as to determine an

appropriate property rights regime for sustainable management of wetlands. The

tragedy of the commons is easily dealt with through creating a stable property

regime be it private property or common property. From the standpoint of the

economic conception, the way to create this stability is through creating private

property rights, it being the more superior property rights holdings. 54 It ensures

that there is greater economic efficiency.

2.4 Property Rights in Land in the Kenyan Context

In Kenya virtually all attempts at defining the term property resort to descriptive

rather than definitive approaches. Both Section 75(1) of the old Constitution and

Article 40 of the new consti tution provide typical examples. Section 75 of the old

constitution provided that: "No property of any description shall be compulsorily

taken possession of, and no interest or right over property of any description shall

be compulsorily acquired." This provision referred to all the different

representations of property - movable or immovable, corporeal or incorporeal -

that can be enjoyed, and represents the well-accepted notion of property as a

bundle of rights. The legal regime, therefore, did not give an indication as to what

theoretical approach to property the country adopted. Put differently, save for the

reference in section 75 of the constitution, there was no distinct treatment of

See Demsetz, Supra, note, 41 who argues that an increase in the number of owners is an increase in
the communal ity of property and hence an increase in the costs of internalization. See also Heller,
M.A., "The Boundaries of Private Property," 108 Yale Law Journal 1163-1223(1998-1999),
glorifying the place of private property.

31



property rights in law. Article 40 of the new constitution makes a slight

improvement to this state of affairs by its recognition of the right to property as a

distinct constitutional right under the chapter on the Bill of Rights.

Bhalla has extensively discussed property and property rights in the Kenyan

context.F' He points out that, firstly, property is a legal concept.i" The second

conception of property is as an economic concept. This is especially key in the

Kenyan context, where property (equated with land) is the only available source

of livelihood for the majority of the population, who depend on agriculture. The

Kenyan law and practice has in until recently given premium to private property

and looked down upon customary tenure. 57 This study, however adopts the stance

that the preferred approach to property in the Kenyan context is to view property

as a social concept. Property would thus express the relationship between people

in societies. As Kameri-Mbote and Akech point out, the law as the expression of

the will of the people through the sovereign would thus provide the framework

and rules for the protection of property. 58

This thesis regards as untenable a conception of property that does not incorporate

its social elements. Further, it discounts theoretical postulations that see property

rights as absolute. These approaches mainly from the utilitarian and law and

economics schools favour private property regimes the most mature property

system. However, this conception encourages exploitation by private right holders

without due regard to the overall societal good. In the context of wetlands

management, and other natural resources generally, this conception of property is

inimical to sustainable management of natural resources. The view of property as

a purely legal concept with the focus on the bundle of rights too requires to be

Bhalla, Supra, note 4
Ibid., page 61
This is what Migai Akech refers to as condemning Indigenous tenure to the Ghetto of neglect. See
Akech, 1.M. Rescuing indigenous Tenure From the Ghetto a/Neglect: Inalienability and the
Protection a/Customary Land Rights in Kenya, Ecopolicy Series 11 ( ActsPress,Nairobi,200 1)
Kameri-Mbote, P & Akech, M., "Ownership and Regulation of Land Rights: Balancing
Entitlements with the Public Trust," unpublished paper available on file with author.
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tempered by regard to its social context and has been criticized for not promoting

environmental management. 59

In our assessment the correct conception of property is one that sees property as a

legal relationship within a societal context whose focus is on a thing whether that

thing is physical or not. The conception that comes closest to a useful description

of property rights is the New Institutional Economics model of property rights.I"

Property is and should be seen as a social context whose promotion and use

depends on the rules the particular society puts in place for its protection.

The thesis further argues that within the Kenyan context, discussions of property

rights in land needs to appreciate that land is not just a property to be used and

disposed of but a property with social, political, economical and ecological

importance. The environmental importance of land as the source of varied natural

resources requires that rules for its ownership and regulation be reconceptualised.

Commendably, while still very new and is yet to be tested in practice, the

country's constitutional framework recognizes some of these aspects of property

in land.61

The manner in which property is expressed in law and regulated determines the

content of the property, or what in property lexicon is referred to as the sticks in

the property bundle. There is no universal agreement of which sticks must exist

in the bundle for one to be said to have property rights.62 While Honore has

See Arnold, C.A., "The Reconstitution of Property: Property as a Web of Interests", Vol. 26
Harvard Environmental Law Review 281-364(2002); Penner, 1.E., "The 'Bundle of Rights'
Picture ofProperty"43 UCLA L. Rev. 711-820 (195-1996); Merrill, T.W. and Smith, H.E., "What
Happened to Property in Law and Economics?" III Yale Law Journal 357-398(2001-2002); and
Bell, A. and Parchomovksy, G. "A Theory of Property" 90 Cornell Law Journal 531- 615 (2004-
2005).
See Blocher, J. "Building on Custom: Land Tenure Policy and Economic Development in Ghana"
Vol. 9 Yale Human Rights and Development Law Journal 166-202 (2006) at pages 171-177.
Article 60, Constitution of Republic of Kenya, adopted at Referendum on 4th August 2010
requires that land be held ,used and managed in a manner that is equitable, efficient, productive
and sustainable.
See Akech, 1.M., Supra, note 57 pages 13-4 pointing out that some scholars like Honore explain
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explicated the sticks in the bundle.l" vanous permutations exist III different

property rights regimes. The "bundle of entitlements" over land is as extensive as

is the importance of land in a country such as Kenya/"

A determination of the components of the sticks in that bundle requires an

appreciation of the tenure regimes under which land is held in Kenya. Taking the

position that property rights determine the social relations amongst entities,

different property rights regimes will have various ways to arrange and thus

govern the various sticks in the bundle of rights called property and thus ascribe

differing values to the property institution. For the purposes of wetlands

management, discussion on the property rights regime is particular to property

rights in land. This is because wetlands by definition and nature exist on land and

thus the property rights regimes in land impact on the manner in which wetlands

are conserved.

2.5 Land Tenure Regimes

Land is an important factor of production and forms the basis of livelihood for the

majority of the Kenyan population.f Property rights in land are sometimes

referred to as tenure in land. Land tenure defines the methods by which

that none of the elements of property on its own constitute a core element of ownership while
others argue that the right to alienability is the quintessential stick in the property bundle.
Ibid.
Kameri-Mbote, P., " The Land Question in Kenya: Legal and Ethical Dimensions," in
Gachenga,E. W, et al Governance, Institutions and the Human Condition( LawAfrica
Publishing(K) Ltd, Nairobi, 2009) page 219-246 at 224. The author summarizes the importance of
land as: economic, social and cultural development of the country; representation of the country's
sovereignty; host of community's spirit and residence of the deity; political importance.
For a discussion of the importance ofland in the context of Kenya see Ogolla, B.D. and J.
Mugabe, "Land Tenure Systems and Natural Resource Management "In Juma, e. and J.B.
OJwang In Land We Trust: Environment, Private Property and Constitutional Change (Initiative
Publishers and Zed Books, Nairobi and London, 1996) 85-116 at 94-5; Kameri-Mbote, P. "Land
Tenure and Sustainable Environmental management in Kenya," in Okidi, e.O. et al
Environmental Governance in Kenya: Implementing the Framework Law (East African
Educational Publishers, Nairobi, 2008). See also Blocher, 1. "Building on Custom: Land Tenure
Policy and Economic Development in Ghana" Vol. 9 Yale Human Rights and Development Law
Journal 166-202 (2006) stating a similar point in the context of Ghana.
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individuals or groups acquire, hold, transfer or transmit property rights in land.66

Formal rule of tenure, therefore, define the nature and content of property rights

and determine how society will allow individuals or groups to hold property rights

in land or other resources and the conditions under which those rights are to be

held and enjoyed. 67 Land Tenure is both culture specific and dynarnic.l" They

vary from community to community and as a result of the historical development

of each political grouping and due to variations in the legal and institutional

structure.T Therefore, the categorization of land tenure may vary depending on

the particular community. In general, however, the issue of tenure regime in land

will be concerned with the basic question regarding who owns what interest in

what land. 70 Property rights in land, therefore, address a three dimensional

relationship relating to people, time and space. The quantum of the rights across

these planes is determined by what the law stipulates. Yoram Barzet1 I correctly

points out that the value of property rights is determined by the amount of

protection accorded by law. Consequently, a discussion on property rights in land

within the Kenyan context requires an exposition of the land tenure regime in

Kenya. However, since the totality of the rights is both a function of the tenurial

regime and the state's regulatory powers, it is essential that the study also

appreciates the regulatory powers that the state has over property, determining in

the process whether such power depends on the tenure regime or not.

In Kenya, there exist three broad categories of land tenure: customary land tenure;

private land tenure, what Bondi Ogolla and John Mugabe refer to as 'modern

tenure,72; and Government or public land tenure. Both the National Land Policy

and new Constitution improves on this categorization of land. The Constitution

Ogolla and Mugabe, Jbid, page 94.
Ibid.
Ibid.
See Bentsi-Enchill, K. "Do African Systems of Land Tenure Require a Special Terminology" Vol.
9(2) Journal of African Law 114-139 (1965) at 115; and Kameri-Mbote. P "Land Tenure and
Sustainable Environmental Management", Supra, note 65 at p 262.
See Okoth-Ogendo, H.W.O, Tenants of the Crown: Evolution of Agrarian Laws and Institutions (
Acts Press,Nairobi 1991).
Barzel, Y., Economic Analysis of Property Rights 3(1989).
Ogolla and Mugabe, Supra, note 65, pages 99-104
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directs that "all land in Kenya belongs to the people of Kenya collectively as a

nation, as communities and as individuals.,,73 It then classifies land as public,

community or private.i" Thus what was hitherto known as customary land tenure

has been renamed community land, private land tenure remains as before while

government lands now becomes public land.

2.5.1 Customary Land Tenure/Community Land

This refers to the tenure regime in which land is held according to the customs of

communities. In most African societies, their tenure regime guarantees rights to

land on the basis of the status of the right holder and that status can be either

political or social. Indeed, in most African customary traditions, rights are

established to land by birth, kinship, and the investment of sweat and toil, as well

as by social contract. 75The essential characteristic of customary land tenure was

that land was held by the community with members of that community having

clearly defined spatial and temporal use rights. There was also intergenerational

transfer of such family rights in accordance with clearly established rules.

In Kenya, since the 1954 Government policy" that sought to promote private

tenure in land as the most suitable tenure regime to ensure agricultural

productivity, there has been a systematic effort to eradicate customary tenure in

land by converting it to private tenure regime. Despite this, however, customary

land tenure has remained resilient' and is the most widespread and dominant

Republic of Kenya, Constitution ofKenya, adopted on 4th August 20 I0 at referendum and
promulgated into law on 27th August, 20 I0, at Article 61(I).
Ibid, Article 61 (2).
Toulmin, C. and Julian Quan (Eds) Evolving Land Rights, Policy and Tenure in Africa ( London,
DFID/IIEDfNRI, 2000) p.3
This policy was developed by R.1.M., Swynnerton. For a more in-depth discussion of the
evolution of agrarian policies in Kenya including the Swynnerton plan see Okoth-Ogendo,
H.W.O., Tenants of the Crown: Evolution of Agrarian Law and Institutions in Kenya (Acts Press,

airobi, 1991). See also Mweseli, T.O.A, "The Centrality of land In Kenya: Historical
Background and Legal Perspective," in Wanjala, S.c. Essays on Land Law: The Reform Debate in
Kenya (Faculty of Law, University of Nairobi, 2000), pages 3-24.
For a discussion on the resilience of customary land tenure See Okoth-Ogendo, H.W.O. "The
Tragic African Commons: A Century of Expropriation, Suppression, and Subversion," Keynote
Address at the African Public Interest Law and Community-Based Property Rights, Arusha,
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tenure systern.i'' It is in recognition of this fact that the recently adopted National

Land Policy directs that a shift do take place in this effort by requiring that all the

tenure regimes be given equal protection in law.79 This is further buttressed by the

new Constitution, which for the first time not only recognizes the tenure regimes in

Kenya but mentions and has provisions governing customary land holdings, which

it renames community land.8o

~lthough several communities exist in Kenya, each with its own distinct rules and

custom 81 here are common threads that run through any system of African

customary land tenure. These have been discussed by Bondi Ogolla and John

Mugabe.Y According to these authors, the first rule regards the right of access.

This is granted to individuals or groups due to their membership in some social

unit or political community. The right was thus an incident of membership to the

particular unit. Bondi and Mugabe state that "individuals or families thus claim

property rights from political entities (chiefs, clan-heads, and family-heads) by

virtue of their affiliation to the group. The content of these rights are determined

by status within the group and the performance of multifarious reciprocal

obligations. ,,83

Secondly, although individuals have a right of access, the right of control is

vested in the political authority within the community. This control is an incident

of sovereignty of that authority over resources within the unit. This power

Tanzania, 2000 published in CIEL, Amplifying Local Voices, Striving/or Environmental Justice:
Proceedings of the African public Interest Law and Community-Based Property Rights Workshop
(CIEL,Washington D.C., 2002) 17-31.
Ogolla and Mugabe, Supra, note 65 at page 97. See also Akech, 1.M., Supra, note 57.

Ministry of Lands, Sessional Paper No 3 0/2009 on National Land Policy (Government Printer,
Nairobi, August 2009), page 19 paragraph 69.
Supra, note 73, Article 63.
These rules identified land for communal members like inkutot land amongst Maasais and Kayas
amongst M ijikenda. Also recognized were rights of strangers, referred to as ahoi amongst the
Kikuyu and Jodak amongst the Luo, for example.
Ogolla and Mugabe, Supra, note 65.
Ibid, at page 97.
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includes the power to allocate land and other resources within the group, allocate

their use and defend them against outsiders.i"

Thirdly, rights analogous to private property accrue to individuals who invest

labour in harnessing, utilizing and maintaining the resource. Such rights can be

transferred. Lastly, resources which do not require extensive investment of labour

or which by their nature have to be shared are controlled and managed by the

political unit. Generally, however, land is inalienable under African customary

land tenure. 85

African customary land tenure belongs to the category of property referred to as

common property. This has been confused in some literature with open access

regime. However, they differ very fundamentally. An open access regime is

where nobody has the right to exclude others from the use and enjoyment of the

property. Common property regime refers to the situation where an identified

group of persons like a community have exclusive rights of use, exclusion and

transfer. All members of the group share this right but non-members do not and

can be excluded from enjoying the rights that inhere in the property.

Common property is viewed by proponents of private property rights as being

inimical to efficiency and rational use of resources. According to Hardin and

those who ascribe to this school of thought, people were prone to overuse

common resources because of lack of an incentive to conserve. The solution to

this was private property as it enabled the owners to avoid the short term benefits

and instead focus on internalizing all future benefits and costS.86

Ibid.
See Migai-Akech, Supra, note 57.
See Rose, C. "The Comedy of the Commons: Customs, Commerce and Inherently Public
Property," 53(3) University of Chicago Law Review 711-786(Summer 1986) at 711-3
summarizing the arguments in favour of private property and against common property
stipulating that such arguments hold that common/public property is an oxymoron since things left
open to the public are not property at all, but its antithesis. Private property, on the other hand, its
proponents argue, enables resources to be better used, conserved and exchanged.
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Hardin's postulation has largely been discounted in subsequent years by scholars.

Elinor Ostrom, for instance, argued that Hardin incorrectly classified the property

regime he was assessing as common property yet what he was referring to was

open access, where everybody has access rights and use privileges.Y Ostrom then

pointed out that there existed several examples of common property regimes and

documented some of these. 88

Under this regime of tenure holding, rights over land and land-based resources are

held by a clearly defined group of users. They hold a clearly defined set of rights

and obligations. Rights to use the resources are distributed equitably amongst

members of the group and regulated through use of guidelines which traditionally

were handed over from generation to generation.

In Kenya, customary tenure continues to govern the management and use of land

and land-based resources even despite past spirited attemjJts to convert it t~th~r

tenure regimes. The new Constitution provides that community land, or land held

under customary tenure shall be land that is held by communities.V The basis of

identification for such land holding shall be ethnicity, culture or related

community of interest.f" Legislation is still required' to determine the nature and

extent of rights that one is entitled to under community land and the mode of

disposal of such land.91

2.5.2 Private Land Tenure

This refers to the holding where property rights in land inhere in persons largely

individually, although the law recognizes that private entities can register either as

Ostrom, E. Governing the Commons: The Evolution of Institutions for Collective Action
(Cambridge University Press, Cambridge, 1990).
Ibid. See also Bromley, D.W. and M. Cernia, "The Management of Common Property Natural
Resources: Some Conceptual and Operational Fallacies." World Bank Paper. no. 57, 1989; Okoth-
Ogendo Supra, note 77.
Supra, note 73 Article 63( I).
Ibid.
Supra, note 73 Article 63(4).
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sole individuals or in groups as joint owners or common owners. What is clear is

that the ownership is as individuals. The individual or entity has the rights to use,

exclude and transfer the land. Under this tenure regime, land and land-based

resources are owned by individuals and this is justified on the basis of the

incentives said to be engendered by such ownership. It is argued that the

possibility of personal gain fosters sound management of resources. That is,

individual ownership is said to be the most rational, efficient, and productive way

of managing resources.Y It encourages economic efficiency.

In Kenya, the process of land reform and conversion has focused on converting all

forms of tenure to private tenure. Despite the above perceived benefits of private

tenure, the reality has been huge shortcomings in environmental and natural

resource conservation within individual tenure regimes. This is because individual

tenure ignores wider societal interests.

2.5.3 Government/Public Land Tenure Property

This refers to the situation in which land is owned by the public as a collective

entity and the state only holds the title as trustee on behalf of the public. In Kenya,

however, this tenure regime has in the past been equated to the situation where the

government owns property in land as a private entity. The land referred to as

Government lands originates from the Crown Lands Ordinance of 1902 which

declared all "waste and unoccupied land" in the protectorate "Crown Land". By

an amendment to the Crown Lands Ordinance in 1915, Crown land was expanded

to include land in actual occupation of "natives.t''" In 1938, a further amendment

removed native reserves from Crown lands. Land in Native reserves became Trust

lands at independence governed by the Constitution94 and the Trust Lands ACt.95

Kenya Law Reports,(Environment and Land), Volume 1, 2006, page XVII
For an exhaustive discussion of the evolution ofland law tenure regimes in Kenya see, Okoth-
Ogendo, H.W.O. I, Tenants of the Crown :Evolution of Agrarian Law and Institutions in Kenya
(Acts Press, Nairobi, 1991).
Section I 15-120 of the Constitution of Kenya
Chapter 288, Laws of Kenya
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The Crown Lands Ordinance as amended became the Government Lands Act and

consequently all land that had been defined as Crown land became Government

land. These lands became vested in the President, who had powers to make grants

and dispositions over unalianated government lands either by himself or in certain

circumstances through the Commissioner of Lands acting on his behalf.

The regime of Government Land has constituted an important framework for the

conservation of the country's biodiversity. They have specifically been relied on

to protect forest and wildlife within the framework of the Forests Act96 and the

Wildlife (Conservation and Management) Act.97Both rely largely on the

traditional model of creating protected areas as the mechanism for biodiversity

conservation.l" This power can be relied on for purposes of conserving wetlands

by declaring a wetland as a protected area as envisaged in the Ramsar

Convention.99

Because of past abuse of government land by those in power through allocations

to private individuals without following due process and in total disregard to the

functions of the land, the new constitution reclassifies this category of land as

Public Land and discusses in detail what will constitute public land. 100

Additionally the President and the Commissioner of Lands have been divested of

the power to deal with such land. Under the new Constitution, public land shall

either vest in a county government or national government to be held in trust for

the people and in both cases shall be administered by the National Land

Commission on their behalf. 101

96

97

98

Act NO.7 of2005
Chapter 376, Laws of Kenya
For a critique of protected areas as a mechanism for biodiversity conservation in Kenya See
generally Kameri-Mbote, P. Property Rights and Biodiversity Management in Kenya.(ACTS
Press, Nairobi, 2002)
See Article 4 of the Convention of Wetlands of International Importance especially as Waterfowl
Habitat, 996 UNTS 245(1976) reprinted in 11 ILM 97.
Supra, note 73, Article 62
Ibid.
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The detailed rules governing property in each of these tenure regimes is dealt with

in chapter four of this thesis. However, it is important to provide an overview of

the role of the state in regulating property rights and conceptually link regulation

of property rights to wetlands management.

2.6 State's Regulatory Powers over Property Rights

Despite the oft quoted view by Blackstone that property rights is "absolute'v'" in

reality property rights have limits. Even Blackstone, in the same famous writings

acknowledges the limits to the absolute nature of property. 103 One of the greatest

limits to property rights results from the powers and role of the state in the

regulation of property. Essentially, the role of the state in regulating and

protecting property rights results from sovereignty. In all jurisdictions, states have

power to regulate property. This is because of the importance of property

(especially land) that a state controls as part of statehood.104The manner of the

regulation, however, may vary from case to case. There are two ways of

regulating property rights by the state. The state can either rely on its power of

compulsory acquisition under the doctrine of eminent domain or rely on the

powers to regulate use of the property (development control) in reliance of the

doctrine of police powers. In literature these are sometimes referred to as

conveyance with prohibition or prohibition on conveyance. 105

Eminent domain refers to the power of the state to acquire private property for

public purposes subject to prompt payment of compensation. This power derives

from the notion that the state as sovereign holds radical title to all land within its

102

103

104

Blackstone, Supra, note 5
See Rose, M.C, Supra, note 20.
For a discussion of the criteria for statehood and the place of defined territory in that criteria see
general international law textbooks like Shaw, M.N., International Law, 4th Edition(Cambridge
University Press, Cambridge, 2004); and Brownlie, I., Principles of Public International law.,
(Oxford University Press, Oxford 1990).
See Ryan, P.S., "Application of the Public Trust Doctrine and Principles of Natural Resource
Management to Electronic Spectrum." 10 Michigan Telecommunications Technology Law
Review 285-372 (2004)
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territory. In Kenya this power is embodied in the constitution. Under the old

constitution, Section 75 which provided that:

(I) No property of any description shall be compulsorily take possession of, and no
interest in or right over property of any description shall be compulsorily acquired,
except where the following conditions are satisfied-

(a) The taking of possession or acquisition is necessary in the interests of defense,
public safety, public order, public morality, public health, town and country
planning or the development or utilisation of property so as to promote the public
benefit; and

(b) The necessity therefor is such as to afford reasonable justification for the causing
of hardship that may result to any person having an interest in or right over the
property; and

(c) Provision is made by law applicable to that taking of possession or acquisition
for the prompt payment of full compensation.l'"

This power has been carried over and included m Article 40 of the new

Constitution. 107The relevant part of that Article captures the power of eminent

domain in the following terms:

"The State shall not deprive a person of property of any description, or
of any interest in, or right over, property of any description, unless the
deprivation-

(a) Results from an acquisition of land or an interest in
land, or title to land ....

(b) Is for a public purpose or in the public interest and is
carried out in accordance with this Constitution and any
Act of parliament that-

i. Requires prompt payment in full, of just
compensation to the person; and

11. Allows any person who has an interest in, or
right over, that property a right of access to a
court of law.,,108

The power of eminent domain enables the state to regulate property rights in the

interests of sustainable management of the environment and natural resources.

For the state to do this, the land must be required for a public and not private

purpose, the purpose must be such as to justify the hardship the owner of the

property will suffer as a result of the acquisition and adequate compensation

must be given.

106

107

108

Section 75, Constitution of Kenya, 2008 edition (repealed by New Constitution, 2010)
Supra, note 73, Article 40
Ibid, Article 40(3)
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The exercise of the power of eminent domain has the implications of

extinguishing the rights of a private property holder over his land hence the

payment of compensation. In the US, the exercise of this power has been the

subject of debate, with private property holders and their advocates attacking the

power for being contrary to the Constitutional clause on takings. 109

The criticism has been about the extent of the state's powers with arguments

being that some forms of regulations by the state although not amounting to a

physical taking are outside the ambit of the state's regulatory police powers and

amount to a taking and should be subject to compensation as guaranteed by the

Takings Clause. The extent of these controversies and how courts and legislation

have tended to balance them in the context of wetlands management is dealt with

in much more detail in chapter three. Suffice it to note at this point that the power

of eminent domain is a useful tool for regulating property rights in the interests of

sustainability. However, fundamental reforms are necessary to enable the power

to serve sustainability purposes. The national Land Policy summarises the

shortcomings of the power in the Kenyan context and the requisite reforms to its
. 110exercise

Second, the state in reliance on its regulatory powers can resort to the mechanism

of conveyance with prohibition. This involves putting conditions to the transfer of

property. It will mean that the property holder will not have absolute rights to deal

with the property as they wish. That right will be circumscribed so as to ensure

that the wetland in question is conserved. This can be done through the use of the

police powers of the state.

Police power enables the state regulate the use of property without physically

taking over that property. It is a power incidental to the state sovereignty over the

5th Amendment of the of US constitution which stipulates that" nor shall private property be
taken without adequate compensation."
Ministry of Lands, Sessional Paper No 3 0/2009 on National Land Policy (Government Printer,
Nairobi, August 2009) 13-14.
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territory within its borders. It is exercised to protect social interests including

health, safety and public morality. I I I Police power may be invoked to secure

proper environmental management. Unlike eminent domain, police power does

not extinguish property rights but merely regulates their use in order to vindicate

overriding public rights. In the exercise of police power of the state, the state is

not duty bound to pay compensation unlike under eminent domain. The rationale

for the non-payment of compensation is that all that the state does is to prohibit

the owner of the land from causing harm to the public in the exercise of his

proprietary rights.

In Kenya, the police power is exercised mainly through land-use legislation,

which determines the uses to which land may be put, seeks to reconcile competing

demands on land and land-based resources, and seeks to ensure that established

resource use and conservation standards and objectives are adhered to by the

holders of land rights.112 In Kenya, it is provided for in a number of statutes, such

as the Public Health Act, 113 the Agriculture Act,"4 the Local Government Act, II 5

the Physical Planning Act, 116 the Water Act"7 and the Environmental

management and Coordination Act (EMCA) I 18

To ensure that owners of property maintain sustainability of natural resources, the

state can put rules to regulate use of property rights in reliance of its powers of

police powers. The question that needs to be resolved is how to create a balance

between the state's exercise of its police powers in favour of conservation without

extinguishing property rights in the resource unless compensation is granted.

III
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113

114

115

116

117

118

Supra, note 109.
"Land, the Environment and Courts in Kenya" in National Council for Law Reporting, The
Kenya Law Reports (Environment and Land) xiii-xxxiv (2006) at p. xxi.
Chapter 242, Laws of Kenya
Chapter 3 18, Laws of Kenya.
Chapter 265, Laws of Kenya
Chapter 286, Laws of Kenya
Act No 8 of2002
Act No 8 of 1999.
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2.7 Property Rights and Sustainable Management of Wetlands:

The Conceptual Link

The foregoing sections have highlighted the regulatory powers of the state over

property. Those powers have the effect of interfering with the sticks in the

property bundle. This interference affects the property owner. Within the context

of wetlands, the question is whether such interference if justifiable. Secondly and

closely related is the question regarding how property rights regime interfere with

sustainable management of wetlands and what how the law can address such

interference.

,
The key issue is the impact of property rights on sustainable management of

wetlands, as an ecosystem exists on land. The rules for the ownership, use and

management of lands have a direct bearing on the existence and sustenance of a

particular piece of wetland. The foregoing discussion has demonstrated that the

management and use of land is an incidence of property rights or tenure. It

follows, therefore, that tenurial rights and the manner of their regulation have a

direct bearing on the sustainable management of wetlands. This is what gives

credence to the need to pay particular attention to property rights arrangements in

land and the manner of their regulation as they impact on the success or otherwise

of wetlands conservation efforts.

The rationale for the sustainable management of wetlands is so as to ensure that it

is not degraded and that its values and functions are protected. The particular

tenure regime on which a wetland occurs will determine the manner of its

protection and the "bundle of rights" that an owner will have in a wetland. For

example, if a wetland exists on private property and the legal framework gives

unlimited rights of possession, use and transfer on the title holder then the owner

can deal with it as he/she wishes. However, this study will take the theoretical

position that wetlands belong to the category of resources that are public goods,

''jus publicum", and need to be protected and used only in the public interest. This
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requires that wetlands be treated as a public good subject to the Public Trust

Doctrine. I19

The Public Trust Doctrine is an important concept for the management of

wetlands and its essence is dealing with natural resources as public goods. Its

importance was captured by Joseph Sax in the seminal article, "The Public Trust

Doctrine in Natural Resources Law: Effective Judicial Intervention." 120He wrote

that:

of all the concepts known to American law, only the public trust doctrine
seems to have the breadth and substantive content which might make it
useful as a tool of general application for citizens seeking to develop a
comprehensive legal approach to resource management problems.l'"

119

Rooted in Roman law, cultivated in medieval England, and refined during more

than two centuries of American Jurisprudence, the Public Trust Doctrine is a

powerful legal principle to which society has frequently turned in order to

preserve public use of property. 122The origin of the concept is traceable to the

Roman law concepts of property and the nature of property rights in rivers, the

sea and seashore. Under Roman law, certain resources, specifically, the air, rivers,

the sea and seashore were incapable of private ownership; they were dedicated to

the use of the public.123 The Justinian Institute of Rome that is credited with

originating the Public Trust Doctrine stated in s" Century A.D that "by law of

nature these things are common to mankind- the air, running water, (and) the

sea.,,124The English common law inherited the concept from Roman law and

developed it, so that the Crown owned all navigable waterways and the lands

ro" d;,,",,;on oflh' Public TM' doctrine ;~~frican context See Kameri-Mbote, P. "The
use of the Public Trust Doctrine in Environmenta aw" Vol. 3/2 Law, Environment and
Development Journal 197-20 I (2007); and Tumu abe, G. et al "Sustainably Utilising Our Natural
Heritage: Legal Implications of the Proposed DegaZJement of Butamira Forest reserve (ACODE,
Policy Research Series No.4, Kampala, 200 I).
68(3) Michigan Law Review 471-566 Jl21.O)
Ibid" p. 474.
Kieinsassser, Z.c., "Public and Private Property Rights: Regulatory and Physical Takings and the
Public Trust Doctrine" Vol. 33 Boston Environmental Affairs law Review 412-458 (2005) at
412.
Institutes of Justinian 2.1.1 (529 A.D.)
Ibid.
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lying beneath them "as trustee of a public trust for the benefit of the people." In

the US, after the American Revolution, trust resources previously owned by the

Crown passed to the American public through the equal footing doctrine. 125 Each

state had the duty to hold public resources in trust for the people of that state. The

trust's object was to preserve certain resources and make them available to the

public.

In England, the title that the sovereign had to land was divided into two, jus

publicum, the public's right to use and enjoy trust lands, and jus privatum, the

private property rights that existed in the use and possession of trust lands. The

doctrine of public trust imposes certain restrictions on property and the manner of

its use by governmental authority. First, the property subject to the trust must not

only be used for a public purpose, but it must be held available for use by the

general public; second, the property may not be sold, even for a fair cash

equivalent; arid third the property may be maintained for particular types of

uses.126 The traditional uses that were subject to the doctrine were those of

fisheries, navigation or recreation.

The conceptual basis for the Public Trust Doctrine is that certain interests are so

particularly nature's bounty that they ought to be reserved and availed to the

entire population. A central feature of the Public Trust Doctrine is that rules

governing the use of natural resources exist in a dynamic relationship with

evolving values of the community. Consequently it implicates the relationship

between the public and the public's use and enjoyment of its land making it a

useful tool to support environmental protection regulations.

The Doctrine was espoused in the case of Shively V. Bowlby, 152 U.S. 1, 57 (1894) and provides
that the original thirteen states of the US inherited, within their borders. The public trusts rights
equal to those previously held by the crown
Supra, note 120 at page 477. See also Tumushabe,G. et al. Sustainably Utilizing our Natural
Heritage: Legal Implications of the Proposed Degazettement ofButamira Forest Reserve ACODE
Policy Research Series, No.4, 200 I.
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The doctrine supports the need for regulating property rights in the interests of

sustainability and justifies doing this even for private property without the need to

compensate the property holder especially when they are required to cease using

the property in a way that harms the wider community and society. The doctrine

supports the position that property ownership is not a license to harm valuable

resources held in trust for the public.

Applying the Public Trust Doctrine to wetlands management requires settling the

question as to whether wetlands are "public resources' qualifying to be called ')US

publicum" and by dint of this amenable to the Public Trust Doctrine. Answering

the question in the affirmative would invite the application of the doctrine to all

wetlands, whatever the tenure regime in which they occur, and ensure that the

bundle of property rights would be interfered with in the context of wetlands

resources so as to promote sustainability.

The question about what qualifies as public resources and subject to the Public

Trust Doctrine has been subject to wide-ranging and conflicting academic debate

over the ages. Carol Rosel27 summarises the arguments in favour of and against

treating some property as "inherently public property." Those in favour of having

some property classified as public and extending the range of such property draw

their inspiration from Sax.128Critics, however, see this as an unjust destruction of

private property rights. 129For them, the solution lies in compensating the private

Rose, c., "The Comedy of the Commons: Custom, Commerce and Inherently Public Property,"
53(3) University of Chicago Law Review 711-781 (Summer, 1986).
See, for example,., United Plainsmen Ass'n v. North Dakota State Water Conservation Comm'n,
247 N. W.2d 457, 461-64 (N .0. 1976) (water subject to public trust); Payne v. Kassab, II Pa.
Commw. 14,312 A.2d 86 (1973), affd, 14 Pa. Commw. 491, 323 A.2d 407 (1974), affd, 468 Pa.
226, 361 A.2d 263 (1976) (Pennsylvania Constitution places broad range of resources in public
trust); Johnson, Public Trust Protection for Stream Flows and Lake Levels, 14 U.C.D. L. REV.
233 (1980); Sax, Liberating the Public Trust Doctrine from its Historical Shackles, 14 U.C.D. L.
REV. 185, 188-89 (1980) (trust doctrine prevents destabilization of public expectations and should
extend to renewable resource management generally); Note, "Protecting the Public Interest in
Art", 91 Yale Law Journal. 121 (1981) (arguing that artworks should be subject to a public trust)
and Singer, J. "The Reliance Interest in Property," 40 Stanford Law Review 611 (1988) . Also see
generally Jadin, MJ., Reinterpreting Property(fhe University of Chicago Press, Chicago and
London,1993)
See Ryan, E. "Public Trust and Distrust: The Theoretical Implications of the Public Trust Doctrine
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property owners before attempting to take and conserve such property as public

property.L''' The academic ping pong is, however, in favour of treating some

property as inherently public property and subjecting it to the Public Trust

Doctrine. This study supports this theoretical standpoint and seeks to demonstrate

that wetlands belongs to the category of property that should be viewed as "jus

publicum" inviting the regulatory powers of the state to limit the bundle of

property rights in favour of sustainable management.

Therefore, in reliance of the Public Trust Doctrine, the existence and quality of

wetlands should be preserved so that they are available for use by the wider

public. This will require that property rights in land where wetlands exist are

regulated to support the sustainable management of wetlands in the public

interest.

2.8 Wetlands Regulation and Sustainable Development

The rationale for regulating property rights is to ensure sustainability of wetlands

as an ecosystem. And this is largely due to its richness in biodiversity which is

critical for sustainable development. The concept of sustainable development

acquired popularity in the preparations leading to the convening of 1992 United

Nations Conference on Environment and Development held in Rio131•

Specifically, the Report of the World Commission on Environment and

Development.l+' popularly known as the Brundtland Commission, after its

chairperson, Gro Harlem Brundtland, defined sustainable development as

development which satisfies the needs and interests of the present generation

without jeopardizing the interest of future generations to enjoy the same.

For Natural Resource Management," 31 Environmental Law 477-496(200 I).
Ibid.
United Nations Conference on Environment and Development was held at Rio de Janeiro in Brazil
between 3-14 June 1992.
Officially known as The Report of the World Commission on Environment and Development
(WCED), Our Common Future, (New York, Oxford University Press, 1987).
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assessment as tools for protecting the threshold of sustainability of the

environment and natural resources and thus their sustainable and rational use.

The law of sustainable development requires that in the process of development,

the threshold of sustainability is protected. Several tools exist to guarantee this.

The most important tool is that of Environmental Impact Assessment (EIA). EIA

is the tool through which environmental law integrates environmental concerns into

socio-economic and development planning.

Although there is no clear and concise definition of EIA, 136 there is great consensus

on some of its basic tenets, aims and objectives. Generally, EIA can be said to be the

study of the ,effects of proposed action or policy on the environment.l " It seeks to

compare the various alternatives which are available for any project or programme.

It is a decision-making tool based on predictions whose ultimate objective is to aid

judgmental decision-making by giving the decision maker a clear picture of the

alternatives which were predicted, and the trade-offs between the disadvantages of

each of the alternatives. I38 EIA assists in preventing, or where that is not possible,

minimizing an activity's adverse impacts while maximizing its positive effects.

Public participation and access to information as well as access to justice, are

important procedural requirements that help in the implementation of the tool of

EIA in the process of protecting the threshold of sustainability.

Following a successful EIA, the threshold of sustainability will also be protected

through the use of regular auditing and monitoring and application of the concept

of precautionary principle which requires one to be prudent and exercise caution

in the use and management of natural resources. 139

Ahmed, Y.J. and G.K. Sammy. 1987. Guidelines to Environmental Impact Assessment in
Developing Countries (UNEP, Nairobi, 1987) p.3.
Ibid.
Ibid.
For a discussion of the Precautionary Principe see Preston, 8.J. "The Role of the Judiciary in
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Phillip Sands summarises the purpose of sustainable development into four broad

categories. These are:

I. the need to preserve national resources for the benefit of future generations

(the principle of intergenerational equity);

II. the aim of exploiting natural resources in a manner which is 'sustainable' or

'prudent' or 'rational', or 'wise' or 'appropriate' (the principle of sustainable

use);

III. the 'equitable' use of natural resources, which implies that use by one person

must take account of the needs of other persons (the principle of equitable use,

or intra-generational equity); and

IV. The need to ensure that environmental considerations are integrated into

economic and other development plans, programmes and projects, and that

development needs are taken into account in applying environmental

objectives (the principle of integration). 140

Analysis of the legal regime for the management of wetlands in Kenya, therefore,

has to be done within the context of the framework for securing sustainable

development. From the above postulation on the purpose of sustainable

development, it emerges that even in the context of wetlands the focus is not

purely on preservation but rather its rational use. All the four elements that Sands

identifies are critical in wetlands management. However, in Kenya, as will be

demonstrated, in subsequent chapters, just like in many African countries, the

challenges of poverty, the need to develop and the differences between the

developed world and the developing world on how to achieve sustainable

developrnent.l'" with African countries arguing that their environmental

40

Promoting Sustainable Development: The Experience of Asia and the Pacific" 9 (2&3) (2005)
Asia Pacific Journal of Environmental Law 109-211 at 133-173.
Sands, P, Principles of International Environmental Law I: Frameworks, Standards and
Implementation; ( Manchester University Press, 1995) p. 199. A second edition of this book was
published in 2003, see Sands, P, Principles of International Environmental Law, second edition
( Cambridge University Press, 2003).
See Founex Report on Environment and Development; 1971 and Okidi. e.O, Environment,41
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challenges are those arising from poverty while those of the West are as a result

of wealth and their superior status of development. This is evident even in the

manner in which wetlands is treated with a lot focus being on the conversion of

wetlands to agricultural and other development use so that they can be exploited

to meet the development needs of the nation with very little regard to the need to

ensure sustainability of wetlands as an ecosystem.

Substantively to ensure sustainability of wetlands resources, an important concept

and elements of sustainable development that needs to be adhered to is that of

precaution. The precautionary principle responds to an important problem in

decision-making- the absence of complete scientific information concerning the

environment. If decisions are made based only on available information, it is•.
highly likely that they will damage the environment, perhaps irreparably. Because

the impetus for economic development tends to be strong, the environment

generally has been protected only to the extent scientific information exists.142

The principle, however, presumes that natural systems are not always resilient

instead they are vulnerable and in need of protection. The benefit of doubt will

thus be in favour of the environment and it will be the duty of those supporting

development to prove otherwise.

In maintaining sustainability, and this is where the concept of precaution links to

land use and land use policies, several tools are necessary. One approach would

be to advocate for acquisition of land on which wetlands exist and declare such

land public 143 and carry out activities geared towards conservation and wise use of

wetlands or adopt an approach which advocates for regulatory control in reliance

of the police powers of the state. 144

142

Natural Resources and Sustainable Development in Kenya's Constitution-Making (lLEG and
KLA, Nairobi, 2003)
Dernbach, J.c. (Ed) Stumbling toward Sustainability, (Environmental Law Institute, Washington
D.C.2002) p.55.
This would be in reliance of the power of eminent domain.
In the US the discussion on the most preferred approach has raged on for ages with property
advocates arguing that to control use of land amounts to Takings while conservation proponents
see it more as an inherent power of state which does not amount to a taking. See for Example,

143

144
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Reliance of the above tools can help regulate property rights for sustainable

management of wetlands. In Kenya, however, neither has been effectively

utilized. Eminent domain has been relied on largely when land is required for

public construction and in several instances to take land and give it to private

individuals and very rarely for environmental sustainability. Neither has police

powers been effectively used for wetlands management. This is due to lack of a

comprehensive wetlands legislations and a land use policy which would prescribe

that wetlands needs to be regulated to ensure sustainability even if they occur in

private or community land.

2.9 Key Concepts in Wetlands Management

The concern of this thesis is not just with land tenure and regulation of property

rights generally. Rather the inquiry is geared towards determining the extent to

which the protection and regulation of property rights in Kenya promotes or

constrains sustainable management of wetlands. Discussion of the key concepts

related to wetlands management is, therefore, apt as part of the conceptual

analysis.

2.9.1 Wetlands

Although wetlands provide ecological and economic benefits, defining wetlands,

both in terms of legal jurisdiction and by ecological classification, has proven

problematic. As a result of periodic inundation by water, wetlands fall along a

transitional zone between permanently wet aquatic ecosystems and dry terrestrial

habitats. Consequently, wetlands boundaries may expand or contract over time.

Therefore, wetlands are difficult to identify, which makes finding a definition that

embraces both legal precision and accurate reflection of ecological parameters

challenging.

Rose, C.M., A, "Dozen Propositions on Private Property, Public Rights and the New Takings
Legislation" 53 Washington and Lee Law Review 265 (1996) and Kieinsassser, Z.c. "Public and
Private Property Rights: Regulatory and Physical Takings and the Public Trust Doctrine," Vol. 32
Bolton Environmental Affairs Law Review 421-458 (2005).
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In spite of the above difficulty, it is imperative to have a precise definition of the

term wetland so that all actors are aware of their rights and obligations. In

addition, an agreed definition makes it much easier to cooperate in conserving

wetlands internationally, especially in the context that some of the species like

waterfowl that rely on the wetlands as habitat straddle political boundaries and so

does the habitat themselves.

There are several agreed criteria for wetlands. The key one is that of the presence

of water at or near the land surface. From this standpoint, the definition adopted

by the Ramsar Convention is the most universally accepted. The Convention

defines wetlands as

areas of marsh, fen, peatland or water, whether natural or artificial,
permanent or temporary, with water that is static or flowing, fresh,
brackish or salt, including areas of marine water the depth of which at
low tide does not exceed six metres. 145

The definition is very broad and includes a wide array of wetlands habitats

including rivers, lakes, ponds, marshes, coastal areas, estuaries, bogs and coral

reefs. In addition, the definition includes man-made wetlands such as canals,
. did 146reservoirs an aquacu ture pon s.

Due to its sheer breadth, it is possible for countries to adapt the definition to their

particular biogeographic conditions in their national legislations governing
"

wetlands. Some countries that are party to the Ramsar Convention have

incorporated the definition in their national statutes without modification.

Examples of such countries include Spain 147 and Uganda.148 Some other

countries like USA 149 and Canada did not change their definitions following the

Article 1.1 of the Ramsar Convention
Shine, c., De Klemm, Cyrlle Water, Wetlands and The Law: Using the Law to Advance Wetland
Conservation and Wise Use (lUCN, IUCN Environmental Policy and Law Paper No. 38, 1999)
page 4.
Ibid
National Environmental Act, Chapter 156 Laws of Uganda, Section i(0)
See Kruchek, S.L., "Extending Wetlands Protection under the Ramsar Treaty's Wise Use
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adoption of the Ramsar Convention. 150They continue to have their long-standing

definition of wetlands in their national legislation and policies. Costa Rica

belongs to the category of countries that have adopted the definition to their

national situation. In Costa Rica, the definition reflects the predominance of

coastal wetlands and mangrove ecosystems in the country.

Kenya does not have a wetland specific legislation, The Environmental

Management and coordination Act,151 while containing provisions on wetlands

management does not define the term. The only legislation that has a definition is

the Water Act. 152The Act uses the word Swamp which is synonymous with

wetlands and defines a swamp as

any shallow depression on which water collects either intermittently or
permanently and where there is a small depth of surface water or a
shallow depth of ground water and a slight range of fluctuation either
in the surface level of the water or of the ground water level so as
permit the growth of aquatic vegetation. 153

This definition is akin to that of wetlands in the Ramsar Convention with slight

modification. In addition the Wetlands Regulations'<" and the Draft wetlands

POlicyl55 also contain definitions of wetlands. These are discussed in detail in

chapter six of this study

In terms of classification, there are two broad categories of wetlands. These are

natural wetlands and man-made wetlands. Man-made wetlands include

aquaculture ponds, farm ponds, irrigated agricultural land, salt pans, reservoirs,

gravel pits, sewage farms and canals.

Obligation," 20(2) Arizona Journal of International and Comparative Law, 409-441 (2003) at page
425.
See Claire and de Klemm, Supra, note 146, page 4.
Act Number 8 of 1999.
Act Number 8 of2002.
Section 2 (J)
The Environmental Management and Coordination (Wetlands, River Banks, Lake Shores and Sea
Shore Management) Regulations, 2009, Legal Notice No 19, Kenya Gazette Supplement No.9,
13th February, 2009.
Republic of Kenya, Final Draft (Revised) Sessional paper on National Wetlands Conservation
and Management, February, 2008(on file with author).
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Natural wetlands are further classified into five. These include

• Marine i.e. coastal wetlands including coastal lagoons, rocky shores

and coral reefs,

• Estuarine - including deltas, tidal marshes and mangrove swamps,

• Lacustrine - wetlands associated with lakes,

• Riverine - wetlands along rivers and streams, and

• Palustrine or marshy - includes marshes, swamps and bogs.

Wetlands are amongst the most precious natural resources on earthl56 and the

most productive and valuable ecosystems in the world.157 They have useful

attributes and perform important functions in society. In terms of functions,

wetlands playa key role hydrological balance. They act as a storage of water

supply and regulate the water table through the maintenance and recharge of

surface and underground water supply; discharge of groundwater and storage of

floodwaters in flood plains. Other functions include water purification, control of

soil erosion and climate stability. 158

Wetlands also serve as habitat for a variety of biological diversity, providing

essential habitat for many species. They provide an important reservoir of genetic

material and also as a source of rich cultural heritage. Wetlands therefore

significantly affect the national economy, in terms of support both for direct

livelihoods and for necessary ecological functions, such as provision of water,

waste water treatment, maintenance of hydrological cycles, and prevention of

storm damage and erosion. In some places they serve unique cultural functions.

Ramsar Convention Bureau, "Wetlands and Biological Diversity: Cooperation Between the
Convention on Wetlands of International Importance especially as Waterfowl Habitat (Ramsar,
Iran, 1971) and the Convention on Biological Diversity."( 1996, UNEP/CBD/Cop/3?Inf. 21
(available at http://www.ramsar.org!about/aboutbiodiversity.htm . Accessed on 27/6/2007. )
See Babcock, H, " Federal Wetlands Regulatory Policy: Up to its Ears in Alligators"8 Pace
Environmental Law Review 307 (1991) at 309
The Ramsar Secretariat prepared a series of Fact Sheets in 200 I that summarized the key
functions of wetlands as Flood control; Groundwater replenishment; Shoreline stabilisation and
storm protection Sediment and nutrient retention and export; Water purification; Reservoirs of
biodiversity; Wetland products; Cultural values; Recreation & tourism; Climate change mitigation
and adaptation. See http://www.ramsar.org/pdf/info/services 00 e.pdf. Accessed on 11/3/2008.
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Kenyan wetlands are diverse in type and distribution, but no national inventory on

the type, status and location currently exists.159

2.9.2 Wise Use
,
The Ramsar Convention requires contracting parties to ""formulate and

implement their planning so as to promote the conservation of Wetlands included

in the List, and as far as possible the wise use of wetlands in their territory.,,16o

The term wise use was however not defined by the Ramsar Convention. The first

attempt to define "wise use" was made at 3rd meeting of the Conference of Parties

of the Convention held in Regina, Canada in 1987. At this meeting guidelines on

the Wise Use of Wetlands were adopted. 161The issue was further addressed at the

4th Conference of the Parties in Montreux, Switzerland in 1990. At this meeting

guidelines for the implementation of the wise use concept were adopted.162

Additional guidelines for the implementation of the wise use concept were

adopted at the next Conference of the parties in Kushiro in 1993.163

The Wise Use Guidelinesl64 defined the term wise use to mean "sustainable use of

wetlands for the benefit of mankind in a way that is .cornpatible with maintaining

the natural properties of the ecosystem". The guidelines outlined the need of

national action to improve institutional and organizational arrangements; address

legislative and policy needs; increase knowledge and awareness of wetlands

values; inventory and monitor the status of wetlands; and identify programme

priorities and develop action plans for specific sites as components of a national

wetland policy. More recently the definition of the term wise use has been

refined to mean "the maintenance of their ecological character, achieved through

For a discussion of wetlands in Kenya see generally, Howard, G.W., Wetlands of\
Kenya.Proceedings of a Seminar on Wetlands of Kenya (lUCN, Nairobi, 1992)
Ramsar Convention, Article 3( 1)
Annex to Recommendation 3.3, Regina 1987).
Annex to Recommendation 4.10, Montreux, 1990.
Annex to Resolution 5.6, Kushiro 1993.
The Wise Use Guidelines are available at http://www.ramsar.org/keywiseuse.htm (accessed on
20th April 2007)
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the implementation of ecosystem approaches, within the context of sustainable

development." 165

To ensure wise use of wetlands, it is imperative that its diverse uses be realized

apd captured in planning processes. The diverse goods and services available and

supplied by wetlands ecosystems need to be captured in determining the value of

wetlands. The legal framework can and should help this process. In the current

framework wetlands are seen as wastelands. As a result, the value of wetlands is

consistently underestimated and their importance overlooked- and ultimately it is

the rural poor who lose out.166To ensure a movement away from the simplistic

valuation methods of wetlands, the valuation process and system should

appreciate the diverse values of wetlands and capture these. This way, decisions

on wetlands will be based on all the goods and services that wetlands provide to

the society. 167

2.9.3 Conservation

The term conservation is very central to the discourse on wetlands management.

Indeed the Ramsar Convention provides that it is one of the two tasks to be

undertaken in the process of sustainable management of wetlands, the other being

wise use.

This definition was adopted at the 9th Conference of the Parties of the Rarnsar Convention as
Resolution IX.I Annex A, 2005 See http://www.ramsar.org/cda/en/ramsar-documents-resol-
resolution-ix-l-annex-a/main/ramsar/l-31-1 07%5E23536 4000 0 . (Accessed on zo" April
2007) and Rarnsar Convention Secretariat, Wise use of wetlands: A Conceptual Framework/or the Wise
use 0/ wetlands. Ramsar handbooks for the wise LIse of wetlands, 3rd edition, vol. 1, (Ramsar Convention
Secretariat. Gland, Switzerland, 2007).
Ratner, B.D., Et al, Undervalued and Overlooked: Sustaining Rural Livelihoods through Better
Governance of Wetlands, (WoridFish Centre Studies and Reviews No 28, 2004) at page.!.
For a discussion on the concept of valuation of wetlands goods and services See generally
Emerton, L. Value and Rewards. Counting and Capturing Ecosystem Water Services for
Sustainable Development(IUCN Nature and Economics Technical Paper, NO.1, IUCN- The
World Conservation Union, Ecosystems and Livelihood Group, Asia, Colombo, 2005); Emerton,
L, "The Economic Value of Africa's Wetlands", in Thieme, M.L et ai, Freshwater Ecoregions of
Africa and Madagascar.' A Conservation Assessment, (WWF, Washington, D.C., 2005); Barbier,
E.B., Economic Valuation ofWetlands(Ramsar Convention Bureau, Gland, Switzerland, 1997);
and Emerton, L. Economic Toolsfor Valuing Wetlands in Eastern Africa (IUCN Eastern Africa,
1998).
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In everyday usage, the term conservation IS used interchangeably with that of

preservation. However the two terms differ tremendously in environmental

language. Preservation refers to the maintenance of environment and natural

resources in their natural state without any interference whatsoever. This concept

used to be the dominant approach in early stages of environmental management.

However it is nowadays only applied for limited types of natural resources, such as

unique biological formations, endangered or threatened species, representative

biomass or other natural resources and cultural sites of importance. It requires

adopting a hands-off policy in the management of natural resources. This is done so

as to maintain the characteristics of these resources.

Conservation, on the other hand, refers to the use of renewable resources

sustainably and to avoid waste of non-renewable resources. In other words,

conservation as a mode of management refers to components of the environment

such as fisheries, forestry, land etc, which are renewable and should be used in such

a way as to protect the threshold of sustainability. 168

For non-renewable resources such as minerals, petroleum and oil, the meaning of

conservation is to utilize the resources as to avoid waste and thus protect the

interests of future generations to every extent possible. In other words, even

diamonds might not be forever, if users are wasteful. 169Conservation is therefore the

linchpin for sustainable utilization of the environment and component natural

resources and for promotion of sustainable development.

Okidi, e.O., " Concept, Structure and Function of Environmental Law" in Okidi, e.O., et al (Eds)
Environmental Governance in Kenya: Implementing the Framework Law (EAEP,Nairobi, 2008)
Pages 3-60; see also Okidi, Supra, note 14 J .
Okidi, e.O.,(2008),1bid., page 5.
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2.10 Conclusion

This chapter has demonstrated the intricate link between property rights and

sustainable management of wetlands by providing the analytical framework for

regulation of property rights. Thus, it offers the springboard for analyzing the

extent to which the legal framework at the international level has sought to provide

a foundation for and develop in response to the requirement for conservation and

wise use of wetlands.

The chapter has also discussed the key concepts in management of wetlands and

demonstrated how those concepts have been applied in literature. It has ended by

demonstrating the importance of wetlands and their uses in Kenya hence justifying

the necessity for an adequate legal and institutional framework for regulating

property rights so as to guarantee sustainability of wetlands.

Therefore, depending on the legal regime, it may involve prohibition on

conveyance of land where the wetlands exists so that such land does not fall into

private hands and where they are in private lands, the state in reliance of its power

of eminent domain can acquire the land.
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CHAPTER THREE

3.0 Literature Review on Implications of Property Rights for
Wetlands Management

3.1 Introduction

To properly contextualize the study, we have reviewed literature that seeks to link

property rights and sustainable management of wetlands in Kenya. Such a review

of literature, however, required delving much deeper than just into the links

between the two areas of law. The process revolved around a review of literature

that addresses the key organizing concepts for the study: property rights and

property theory; wetlands; environmental sustainability and tools for regulating

property for environmental sustainability.

This chapter presents the outcome of the review, summarizing the key arguments

from the reviewed material and in the process showing their nexus to the present

study. The literature is grouped into several broad categories. These include

literature on: theories of property; property rights; regulating property for

sustainability; rights generally; and on wetlands and its management.

3.2 Literature Review

There is a dearth of writing on the linkages between property rights and wetlands

management in Kenya. No study has sought to interrogate and propose effective

legal and institutional framework for wetlands management in Kenya, taking into

consideration property rights implications. This study does so and begins from the

perspective that property rights are not absolute. An effective regime for wetlands

management should regulate property rights in land. There is ample evidence

from literature on mechanisms for regulating property rights generally. I However

General books on Property law discuss the regulation of property rights and use thereof through
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the narrow focus of limiting property rights for environmental conservation is

only recently starting to be explored in scholarly discussions and writings in the

country? This chapter starts from general literature on property, property rights

and their regulation but has a particular bias on evidence of and extent of

,discussions relevant to regulation of property rights in land so as to guarantee

wise use and conservation of wetlands.

3.2.1 Literature on Property

There exist a lot of writings on the general theories of property, all of which are

useful for this study. Abraham Bell and Gideon Parchrnovsky'' review some of the

major theoretical standpoints and writings by various scholars on property theory.

These are germane as they provide the varied conceptual meaning and application

of the term property.

Writings on early postulations of property record the influential role of William

Blackstone and his depiction of property as a sole despotic dominion that one has

to the exclusion of all others.4 Kenneth Vandevelde5 captures this early writings

by Blackstone in his sketch of the historical development of the concept of

property up to the 19th century. This historical analysis also discusses the

evolution in literature of the categorization of property as a bundle of rights."

The bundle of rights metaphor deemphasizes the importance of the thing with

regard to which the rights are claimed. Instead each right, power, privilege or

the use of such tools as easements. See Oakley, A.J. Mcgarry's Manual of the Law of Real
Property (Sweet & Maxwell, 2002).
Relevant literature on regulating property rights for environmental sustainability is analysed in
section 3.2.4, infra.
Bell, A. and Parchmovsky, G., "A Theory of Property" Vol. 90 Cornell Law Review 531-616
(2004-5).
Blackstone, W., II Commentaries on the Law of England, Chap I, 3(Wayne Morrison, Ed, 2001)
1765-1769.
Vandevelde, K.J., "The New Property of the Nineteenth Century: The Development of the Modern
Concept of Property," 29 Buff. L. Rev. 325-367 (1980)
For literature on property as a bundle of rights See: Penner, J.E. "The 'Bundle of Rights' Picture
of Property" 43 University of California and Los Angele Law Review 711- 820(1995-1996); A.M.
Honore., "Ownership", In Oxford Essays in Jurisprudence I07(A.G. Guest ed., 1961).
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duty is but one stick in the aggregate bundle that constitutes the property

relationship. This remains the dominant paradigm to date in property literature.

However there are other contending theories on property. For example, Abraham

Bell and Gideon Parchmovsky 7 propose a unified theory of property predicated on

the insight that property law is organised around creating and defending the value

of stable ownership. They discount the other theories of property based on

viewing property either as instrumental contract rules; or conceptualists who view

property as in rem rights focusing on the rights to exclude, use and transfer or

even those who view property as a bundle of rights. Instead, they argue that

property law recognizes and helps create stable relationships between persons and

assets'' and that property rights are a means to property's end of defending the

value of stable ownership." Other contending views include those of Demsetz, I 0

who proposes an economic theory based on externalities and their internalization;

Calabresi and Melamed II with the concept of "entitlements" in efforts to

understand property. This description departs too from the thing-definition of

property propounded by Blackstone, characterizing a legal entitlement as property

right based on the kind of remedy its holder may claim to defend or vindicate.

Penner.l'' on the other hand, avers that the dominant paradigm of "property is a

bundle of rights" is a little more than a slogan.,,13 He argues that instead of being

an explanatory model for what property is, the term is actually evidence of lack of

explanation of the meaning of property. 14 According to Penner, the bundle of

rights view does not get one beyond the obligation to understand property in

terms of a right to a thing.l ' He instead sees property as the right to use and

Bell and Parchmovsky,Supra, note 3.
Ibid, page 531.
Ibid.
Demsetz, H. "Toward a Theory of Property Rights" Vol. 57 No 2 The American Economic
Review 347-359 (1967)
Calabresi, G and Melamed, A.D., "Property Rules, Liability Rules and Inalienability: One View of
the Cathedral" Vol. 85 No.6 Harvard Law Review 1089-1128 (1972).
Penner, J.E., "The Bundle of Rights Picture of Property" 43 University of California and Los
Angeles Law Review 71 1-820 (1996)
Ibid, page 714
See generally Penner, Supra, note 12.
Penner, Supra, note 12 at page 733.
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.exclude, stating that "the right to property is a right of exclusion which is

;: .grounded by the interest we have in the use of things." 16

b
A lot of views in property literature equate property to private property. Writings

t~ that glorify private property include Michael Heller's "Critical Approaches to,
Property Institutions,,17 and "The Boundaries of Private Property.t" There are,

however, scholars who disagree with this view terming it as untenable and

erroneous. These scholars include Ostrom 19 and Bromley.i'' In the African

context, a similar view is held by Okoth-Ogendo."

There are writings that advance the view that property is an economic concept.

Modern economists assume that property consists of an ad hoc collection of rights

in resources.v' Key writers include, Ronald Coase, the Problem of Social Cost, 23

Alchian and Demsetz/", Demsetz25 and Yoram Barzel. 26A detailed discussion of

the economic conception of property has been undertaken in Chapter two.

The discourse on property also draws from the early postulations by Garret

Hardin in Tragedy of the Commons'' whose central thesis is that common

property was inimical to sustainability of resources. Hardin argued that it was

Ibid, page 743.
Heller, M.A., "Critical Approaches to Property Institutions", 79 Oregon Law Review 417-434
(2000)
Heller, M.A.," The Boundaries of Private Property," 108 Yale Law Journal 1162(1999)
Ostrom, E. Governing the Commons: The Evolution 0/ Institutions for Collective Action
(Cambridge University Press, Cambridge, 1990).
Bromley, D. W. and M. Cernia, "The Management of Common Property Natural Resources: Some
Conceptual and Operational Fallacies." World Bank Paper, no. 57, 1989.
See Okoth Ogendo 'The Tragic African Commons: A Century of Expropriation, Suppression and
Subversion" in CIEL, Amplifying Local Voices, Striving/or Environmental Justice: Proceedings
of the African Public Interest Law and Community-Based Property Rights Workshop 1-4 August
2000, Arusha, Tanzania (CIEL, USA, 2002).
Merril, T.W. and Smith, H.E., "What Happened to Property in Law and Economics?" I I 1 Yale
Law Journal 357-398 at 358.
Coase, R.H. , "The Problem of Social Cost" 3 Journal of Law and Economics I (1960)
AIchian A., and Demsetz H" The Property Right Paradigm" 33 Journal of Economic History 16-
27(1973).
Demsetz, A" Toward a Theory of Property rights" 57 American Economic Review 34, (1967).
Barzel, Y .Economic Ana/ysis 0/ Property Rights (2nd ed., 1997).
Hardin, G. "The Tragedy of the Commons ", Science 162(1968): 1243-1248
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imperative that property ownership be in private hands to ensure efficiency and

effectiveness in management and utilization. Hardin's thesis should be analyzed

against those of the related theory, the Tragedy of the Anti-Commons. Both

theories discredit common ownership and see them as the source of efficiency

problems leading to their advocating for private property ownership. As discussed

already in Chapter two the theory of Tragedy of the anti-commons is supported by

the works Michael Heller,28 Ellickson,29 Dukeminier and Krier30 and

Michelman.3! Heller argue~ that in tragedy of the anti-commons resources are

underused because of too many owners.32

It should be noted, however, that the tragedy of the commons analogy has largely

been discounted as an inaccurate description of what is essentially open access or

res nullius confused with common property or res communes. The tragedies are

thus useful only to the extent that they provide background information on early

views and assessments of property especially the African Commons.

Other general writings on property relevant to the present study and relied on

include Margaret Radin's Reinterpreting Property'? where she argues for

reconceptualizing property theory away from the purely economic and

individualistic understanding to a personhood theory of property based upon the

idea that people possess certain objects that are almost a part of themselves in a

constitutive sense and Kevin Gray's Elements of Land Law,34 which contains a

general description of land laws as borrowed from England. Discussions on

property rights are also found in Gregory Alexander, Commodity and Properly:

28 Heller, M.A., "The Tragedy of the Anticommons: Property in the Transition from Marx to
Markets" Vol. I I I NO.3 Harvard Law Review 621-88. (1998)
Ellickson, R.C., "Property in Land" 1993 Vol. 102 Yale Law Journal 1315-1400 (1993).
Dukeminier, J. and J.E. Krier, Property, 4th edition (Aspen and law Business, New York, 1998)
Michelman, F.I.,"Ethics, Economics and the Law of property" 24 Nomos 3. 9 (1982)
Heller, Supra, note 28.
Radin, J.M. Reinterpreting Propertyt Chicago and London, The University of Chicago Press, .
1993).
Gray, K and Gray, F.G. Elements a/Land Law(Oxford University Press, New York, 2005)

29

30

31

32

33

34
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Competing Visions of Property in America Legal Thought 1776-197035 and

William Singer's Introduction to Property. 36

Useful writings exist on property rights in land and land tenure generally in the

African context. Some of those consulted and reviewed include Migai Akech's

monograph on Rescuing Indigenous Tenure from the Gheto of Neglect." The

author argues that contrary to popularly held belief that traditional tenure regimes

in land are inhibitive of economic efficiency and thus detrimental to agricultural

output, the failure and negative impacts of traditional tenure regimes is due to

collapse of traditional institutions and imposition of institutions of the State. The

author urges for the recognition and protection of indigenous tenure. He

specifically calls for reform of the institution of and ownership of trust lands in

Kenya, arguing that "it is necessary to divest ownership of trust land from the

county councils and to vest it in more legitimate and accountable community

institutions.,,38 The rationale for this suggestion is due to the mismanagement of

trust lands by county councils, including allocation of such lands which harbor

wetlands without due regard to the necessity for their sustainability. However, the

author fails to identify the community institutions which would be accountable

and to which trust lands should vest if taken away from the control of country

councils. This thesis has addressed this. Owing to the experience with wetlands

management in trust lands, these reforms are the more urgent when one looks at

the recognition of community land within the context of the new constitutiorr'"

and the requirement for the reform of the institution of Trust lands as a

consequence."

Alexander,G.S., Commodity and Property: Competing Visions of American Property in American
Legal Thought 1776-1970(The University of Chicago Press, London, 1997)
Singer, l.W., Introduction to Property(Aspens Law and Business, New York,2001)
Migai Akech, 1.M., Rescuing Indigenous Tenurefrom the Ghetto of Neglect: Inalienability and
the Protection of Customary Land Rights In Kenya(Acts Press, Nairobi, 200 I).
Ibid, p. 24
Republic of Kenya, Constitution of Kenya, adopted on 4th August 2010 at referendum and
promulgated into law on 27th August, 2010, at Article 63.
This is urged for by the National Land Policy through requirement for repeal of the Trust Lands
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The second reform that the author addresses relates to family interests in

customary land, which the author suggests should be protected, "whether

amounting to ownership rights or rights of occupation under customary law.,,4!

Lastly, and most important for the discussions on wetland management and

regulation of property rights, the author posits that "consideration of conservation

and cultural preservation demand that certain land rights should be strictly

inalienable. ,,42This thesis explores whether wetlands could be categorized as such

land.

Kwamena Bentsi-Enchi1l43 in a discussion on whether special terminologies

should be developed to describe various concepts under African land tenure

concludes that there are common features between the different tenure regimes

and what is required is an appreciation of the context of the use of the terms and

their full content when used in a particular context. Joseph Blocher," draws on

Ghana to argue for the integration of customary land law authorities into the

statutory system. Okoth Ogendo in Tenants of the Crown45 traces the origin of

Kenya's agrarian law and institutions and their developments up to the post-

colonial period, outlining their social and political impacts. In a compilation

edited by Camilla Toulmin and Julian Quan," there is' extensive treatment of land

tenure reform in several countries in Africa. The book presents and discusses

several key aspects of Africa's ongoing land and policy debate including

legislative reform, the management of land rights, implementation and policy

making processes. Using experiences from several African countries including

Act, amendment to the Act governing ranches and the enactment of a comprehensive Land Act.
See Ministry of Lands, Sessional Paper No 3 of2009 on National Land Policy (Government
Printer, Nairobi, August 2009), page 16-17.
Migai, Supra, note 37.
Ibid.
Entchil-Bensi, Kwamema, "Do African Systems of Land Tenure Require a special terminology"
Vol. 9 No. 2(Summer) Journal of African Law 114-139(Summer, 1965)
Blocher, J. "Building on Custom: Land Tenure Policy and Economic Develiopment in Ghana" Vol
9 Yale Human Rights and Development Law Journal 166-202 (2006)
Okoth-Ogendo,H.W.O., Tenants of the Crown: Evolution of Agrarian Law and Institutions in
Kenya(ActsPress, Nairobi, 1991).
Toulmin, C. and Quan.,1 (eds) Evolving Land Rights, Policy and Tenure in Africa
(DFIDIIIEDINRI, London, 2000)
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Uganda, South Africa, Kenya, Tanzania, Cameron, Senegal and Niger amongst

others, the book gives examples of how these and other countries have

approached the highly political and sensitive subject or rights to land and other

natural resources.

Patricia Kameri-Mbote's book on Property Rights and Biodiversity Management

in Kenya47 is germane to the present study. The book advances arguments on the

implications of property rights holding on the management of biological diversity.

This makes it one of the most relevant Kenya specific publications for the present

study. However, the book's focus on wildlife and tenure reform limits the extent

to which its proposals can be applied to wetlands as wildlife is a fugitive resource

whose challenges differ from those of wetlands.

3.2.2 The Concept of Rights

This study also draws on writings on jurisprudence and specifically the discourse

on rights. These two areas of scholarship have provided the theoretical

underpinnings for this study. Although there are many articles and publications on

these areas, the present study particularly relies on Laying a Basisfor Rights48 and

Taking Rights Seriously'Y

In Laying a Basis for Rights,50 Professor J.B. Ojwang discusses the concept of

rights, its origins in Anglo-American jurisprudence, the meaning and place of

rights in the African context and more importantly for the present study discusses

the issue of rights in the context of the quest for sustainable development. Ojwang

reiterates the central place of Hohfeld in the discussion of the concept of rights. 51

Kameri-Mbote, P. Property Rights and Biodiversity Management in Kenya: The Case of Land
Tenure and Wildlife (Acts Press, Nairobi, 2002)
Ojwang, J.B. Laying a basis for Rights: An Inaugural Lecture Delivered Before the University of
Nairobi on 9/h July 1992, (Nairobi University Press, Nairobi, 1992)
Dworkin, R.M. Taking Rights Seriously ( Duckworth, London, 1977)
Ojwang, Supra, note 48.
Ibid" at page 5.
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Hohfeldian52 discourse on rights sees rights as the opposite of duties, arguing that

although, "the term rights tends to be used indiscriminately to cover what in a

given case may be a privilege, a power, or an immunity, rather than a right in the

strict sense," there is consensus that it is the correlative of a duty in Hohfeldan

schematic matrix of jural correlatives and opposites.

Both in Western legal doctrine and Anglo-American jurisprudence, property

rights are seen as the most basic of rights and from which all other rights

emanate. 53 Although the Anglo-American legal doctrine was the inherited

doctrine in Africa, the same was affected too by the obtaining conditions in the

continent. Ojwang' asserts that:

given the nature of the economy, and the attendant social activities, it
is hardly surprising that the most basic laws related invariably to
property, wrongs, matrimony and the family ...
.. The Laws in their essence were driven in the first place by the goal
of ensuring social control, and only in the second place by that of
conferring rights upon individuals. 54

The concept of the community greatly influenced the conception of rights in the

African context and this includes theoretical conceptions of property rights too.

While this study focuses on the discourse of rights within the context of property

rights, the debate has gained prominence in the wider field of jurisprudence.i" The

debate is normally about the meaning and nature of rights as a legal concept. The

one area of law where the discourse on rights has gained practical relevance and

extensive discussions is in the field of human rights.

There are numerous books, articles and international conventions and declarations

on human rights generally. This study, though relies heavily on International

See Generally Hohfeld, N.W., "Some Fundamental Legal Conceptions As applied in Judicial
Reasoning" 23 Yale Law Journal 16-59(1913-14)
See Ojwang, Supra ,note 48 at p 12-14. For a discussion of property rights generally See Bhalla,
R.S. Concepts of Jurisprudence(Nairobi University Press, Nairobi, 1990) pages I 11-181; Singer,
1.W., Introduction to Property(Aspen Law and Business, New York, 200 I) pages 1-19.
Ojwang, Ibid, page 19
See Generally, Freeman, Michael(Ed), Lloyd's Introduction to Jurisprudence
(London, Sweet and Maxwell, 200 I) and Bhalla, Supra, note 53, pages 61-85.
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Human Rights In Context." which discusses human rights within its social and

cultural context, based on both primary materials and excerpts from a wide range

of written sources.

The controversy regards the relationship between civil and political rights and

social and economic rights. The debate critical issue is whether civil and political

rights are the only rights with social and economic rights being aspirational only,

whether rights are universal or dependent on the cultural conditions of the

particular country or region. 57 The greatest challenge that the discourse on rights

has had to grapple with is regarding the enforceability of social and economic

rights. 58 Most western countries have had a preference for civil and political

rights, including the right to private property. This rigid view of legal protection

of private property is undertaken even against the wider societal interest of

guaranteeing a decent standard of living for members of society, a fact that will

require protection of the environment as a necessary precondition.

Some scholars argue that social and economic rights should not be justifiable,

rights or entitlements. 59 Aryeh Neiier6o
, for example, has argued that only limited

social and economic rights are best addressed through 'democratic processes of

public policy and debate and not subjected to adjudication and judicial protection

like civil and political rights. However, as this thesis demonstrates, a view of

rights that focuses only on individual interests goes against the wider societal

necessity of ensuring sustainability and guaranteeing a right to an adequate

standard of living. As the debates on enforcement of social and economic rights

demonstrates, if one takes the cases from the South African court as examples."

Steiner, H. et al, International Human Rights in Context: Law Politics and Morals, Third
Edition,(Oxford University Press, New York, 2007).
Ibid, Pages 5\7-665.
See generally, Mbazira,C., Litigating Socio-Economic Rights in South Africa: A Choice Between
Corrective and Distributive Justice( Cape Town, Pretoria University Press, 2009)
Supra, note 56, pages 280-305.
Neier,A., "Social and Economic Rights: A Critique." 13/2 Human Rights Brief(2006) quoted in
Steiner, Supra, note 56 at page 283-285.
See Supra, note 58.
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obstacles like resources are surmountable if the will exists to deliver on social and

economic rights. Moreover social and economic rights are just as much rights as

civil and political rights within the human rights discourse. Kenya has recognized

this fact and the new constitution, for the first time includes recognition and

guarantee of social and economic rights.62

3.2.3 Sustainable Management of Wetlands

The organizing habitat for this study is wetlands. There exist numerous writings

on wetlands. The bulk of the literature has tended to address wetlands from a

scientific context only.63 International legal lexicon on the evolution of the

concept and term wetlands is relatively recent. By contrast, the legal treatment of

wetlands in both municipal law and bilateral agreements has gone on for a long

time. Initially, as stated in previous chapters, both in practice and in law,

wetlands were treated as wastelands and thus converted to more productive uses.

For this reason, many states referred to wetlands as swamps, areas that were more

known for harboring mosquitoes and diseases. Literature abound discussing this

traditional position. These include the articles by Dugan on Managing Wetlands

for Sustainable Developmenti" Kasimbazi's article on The Development of

Environmental Law and Its Impact on Sustainable Use of Wetlands in Uganda, 65

and Ntambirweki's article on The Evolution of Policy and Legislation on

Wetlands in Uganda." This early position was articulated by the US Supreme

Constitution of Kenya, Supra, note 39 Articles 43 and 42.
See Mathews G.V.T., The Ramsar Convention on Wetlands: Its History and Development
(Ramsar, 1993) available at http://ramsar.orgilib/lib_hisUnedx.htm (accessed on 26/7/2006)
which gives a detailed description of some of the scientific writings on wetlands. Others include
Kusler, J. S. Kentula (Eds.), Wetland Creation and Restoration: The Status of the Science (lsland
Press, 1990), Kusler, J, "Wetland Delineation: An Issue of Science or Politics" Vol. 34 No.2,
Environment 6-37(March, 1992); Dugan, PJ., Wetland Conservation: A Review of Current Issues
and Required Action (IUCN, Gland Cambridge, 1990).
Dugan, PJ, "Managing Wetlands for Sustainable Development," in Verwey, W.O. (Ed.), Nature
Management and Sustainable Development (Netherlands, lOS, 1988) 338-347.
Kasimbazi, E., "The Development of Environmental Law and Its Impact on Sustainable Use of
Wetlands in Uganda" in Nathalie, J.e. et al .Land Use Law for Sustainable Development
(Cambridge University Press, USA. 2007) pp 161-180.
Ntambirweki, J., "The Evolution of Policy and Legislation on Wetlands in Uganda", in Designing
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court in 1900 in the case of Leovy V United States67 where the Supreme Court

held that wetlands were "the cause of malarial and malignant feature" and that

"the police power is never more legitimately exercised than in removing such

nuisance. ,,68

Further, since wetlands refer to the nexus between land and water, as far as land

was concerned, focus was on protecting property rights of the land owner. Only in

very limited and exceptional cases would this be interfered with through the use

of eminent domain and police powers of the state. As for water, its ownership and

use was regulated by municipal law. Traditionally, the focus of law at the

international level was only on the extent to which water was used for navigation

and commercial purposes. Non-navigational uses, of which is the most important

for wetlands was not dealt with in original treaties on water. Literature that

discusses the evolution of international regulation of non-navigational uses of

water is therefore critical for understanding the management of wetlands. Some of

these include the publication by Teclaff and Utoon on international Ground

Water Law69 and the same authors in Trans-boundary Groundwater Pollution:

Survey and Trends in Treaty Law,70 Caponera and Alherritere, Principles for

International Groundwater Law. 71 These writings do not, however, discuss

limiting of property rights for wetlands conservation and wise use. The land and

water interface in both law and policy is addressed, from different perspectives,

within the context of the USA in the aptly titled book, Wet Growth: Should Water

Law Control Land Use?72 The book delves into whether it is water law that

should control land use or vice versa. While the various authors take different

Methodologies to Review Laws and Institutions Relevant To Wetlands. Case Studies and Paper
Presented at a Ramsar BureaulIUCN Technical Consultation, Gland, Switzerland, 3-4 July 1998.
177 U.S. 621,(1900)
Ibid, at p. 636.
Teclaff, L.A. & Utton., A.E., International Ground Water Law (Oceana Publications, London,
1981)
19 Natural Resources Journal,629 (1979).
18 Natural Resources Journal, 589 (1978).
Arnold, C.A., Wet Growth: Should Water Law Control Land Use(Environmental Law Institute,
Washington, D.C., 2005).
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viewpoints on this issue, the general tenor of the articles lean towards greater

integration of land and water controls.

Although, it is not possible to point to the particular point in time when the

thinking changed, there evolved in the literature discourse over time, the view

that wetlands were not just areas that could only be useful if converted and

drained. Rather, they were viewed as critical ecosystems performing useful life

supporting functions and thus worth protecting. This occurred both at the

municipal level and bilaterally. This led to the evolution of national legislation

and court decisions upholding the importance of wetlands and thus the necessity

for their conservation for public purposes. It is for this reason that the evolution of

the Public Trust Doctrine is inextricably linked to wetlands management. The US

case of State of Missouri V Holland73 discusses the importance of wetlands as

breeding ground and habitat for important bird species. The case revolved around

a 1916 Treaty between the US and Great Britain regarding the protection of birds

and their migratory routes and habitat.

The principal legal institutions governmg the management of wetlands at the

international level is the Ramsar Convention, an instrument that has been the

subject of a lot of commentaries and writings by scholars. There are two very

detailed and illuminating articles published by the Ramsar Bureau which discuss

the evolution and highlights of the Ramsar Convention. The first is the article by

GVT Mathews, The Ramsar Convention on Wetlands: Its History and

Development'" while the second is the article by C. de Klemm and 1. Creteaux

and "The Legal Development of the Ramsar Convention. ,,75 Both these articles

provide detailed information about processes of the negotiations and adoption of

the Ramsar Convention. They illuminate the roles played by various states and

252, US 416 (1920)
Mathews G.Y.T., The Ramsar Convention on Wetlands: Its History and Development ( Ramsar,
1993) available at http://ramsar.orgilib/lib_hisUnedx.htm (accessed on 26/7/2006)
de Klemm, c., and Createaux, I, The Legal Development of the Ramsar Convention, (Ramsar
Convention Bureau, 1995, available at http://ramsar.org/lib/liblegale.htm .Accessed on
26/7 12006).
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non-state actors In the negotiation process. Their shortcomings are that they

neither discuss nor critique the provisions of the Convention.

The other striking issue that emerges from a review of literature is that there are

very few writings that discuss the law relating to wetlands. And even the few have

very little on the law of wetlands and its application to developing countries,

especially Africa. Very little attempt has been made to assess the application and

domestication of the international law governing the management of wetlands into

Kenya' municipal law framework."

The most serious attempt to discuss the legal issues relating to wetlands is the

book by Claire Shine and Cyrille de Klemm, titled Wetlands, Water and the Law:

Using Law to Advance Wetland Conservation and Wise use.77 This book is a

comprehensive attempt at analyzing the implementation of the Ramsar

Convention and the legal issues that arise therefrom. It sets wetlands in the

scientific, economic and legal context before describing the main legal issues

involved in implementing the Ramsar Convention. It describes how laws and

institutions can work for or against wetlands conservation and wise use. The only

African case study that the book refers to is Uganda. The reference to Uganda

demonstrates the extent to which the country has gone in domesticating the

Ramsar Convention and providing the legal and policy framework for the

management of its wetlands.78 It does not discuss the management of wetlands in

Kenya at all.79 This is a gap that the present study shall seek to fill.

Examples of such few attempts include Republic of Kenya, Final Draft (Revised) Sessional Paper
on Wetlands Conservation and Development, April 2008 (unpublished, on file with author.), and
Odote, c., "Wise Use and Sustainable Management of Wetlands in Kenya," in Okidi, C.O., et al,
Environmental Governance in Kenya: Implementing the Framework Law (East African
Educational Publishers Ltd, Nairobi,2008).
Shine, C. and de Klemm c., Wetlands, Water and the Law: Using Law to Advance Wetland
Conservation and wise use (IUCN, Gland, Switzerland, Cambridge, UK and Bonn, Germany,
1999).
Greater details is provided for in chapter five, infra, which discusses the experience of Uganda in
managing her wetlands
Understandably, the book sought to use case studies from countries that have progressed in their
implementation of the obligations under the Ramsar Convention.
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Indeed, there is a paucity of literature on the management of wetlands resources in

Kenya. Two publications by IUCN discuss wetlands management in Kenya.

These are Lake Naivasha: Local management of A Kenyan Ramsar Site80 and

Wetlands of Kenya. 81 None of these reviewed books discuss the legal regime and

aspects of the management of wetlands in Kenya. Instead they focus on scientific

aspects of wetlands only. There exists some unpublished works on wetlands in

Kenya, discussing the scientific and not legal aspects of wetlands. The bulk of

those writings have been done by researchers and scholars from Maseno and Moi

Universitiess2. The exception to the above is the book edited titled Environmental

Governance in Kenya: Implementing the Framework Law,S3 which contains an

article discussing the legal and institutional regime for wetlands management in

Kenya.t"

Professor Charles Okidi, in an unpublished article titled Global Perspectives on

Law Governing Cross Boundary Natural Wetlandi5 might have provided part of

the answer to the reason for the lack of legal treatment of the subject of wetlands

when, in explaining why the article would not focus on an examination of national

laws on wetlands, he wrote that

"the ... option would face the problem of obtaining national legislative
texts which deal specifically with wetlands. They are extremely scarce.
One would have to extrapolate normative prescriptions and institutional
arrangements from existing statutes, including laws on land, water
resources, rivers and waterways, lakes and oceans." This extrapolation is a
task that this thesis proposes to undertake for Kenya. For wetlands are a
critical resource in Kenya and an understanding of the legal regime that

IUCN/LNRA, Lake Naivasha: Local management 0/ a Kenyan Ramsar Site (lUCN Eastern Africa
Regional Programme, Nairobi and Lake Naivasha Riparian Association, Naivasha, 2005).
IUCN- The World Conservation Union, Wetlands 0/ Kenya (IUCN, Nairobi, 1992).
Some of these include Raburu, P.O, Lessons Learnt from LVEMP-Wetlands Component Activities
Within Lake Victoria Basin, Unpublished World Bank Consultancy, 2005; Raburu P.O, Okeyo-
Owuor, J.B. & Okotto, L. A Report of the Study of Socio-economic $ Gender Relation to
Conservation and Wise Use 0/ Wetland resources in Nyando Wetlands (Nyando Wetlands
publication, Series No I 1,2000)
Okidi, e.O. et al(Eds) Environmental Governance in Kenya (East African Educational Publishers,
Nairobi, 2008)
Odote, C., Supra, note 76.
Okidi, e.O., "G lobal Perspectives on Law Governing Cross Boundary Natural Wetlands"
unpublished paper presented at Seminar on Wetlands Systems and Waste Water Treatment, Moi
University 29th October-2"d November 1991.
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governs It IS an important first step In the process of improving their
conservation and wise use.

This thesis, concerns itself with governance of wetlands resources. The

publication on Governing the Environmenl60ffers useful insights. In that book,

the central role that natural resources plays in Africa's socio-political and

economic development is underscored. The book makes a case for addressing

Africa's political and constitutional framework as a mechanism for ensuring

sound management of its natural resources.

General literature on sustainable development generally will also be useful for

this study. One of the most recent writings on Sustainable Development is the

article by Brian Preston on the Role of the Judiciary in Promoting Sustainable

Developmenti' The article traces the evolution of the concept of sustainable

development and discusses other useful literature that discusses the concept. This

study has also relied on the groundbreaking report on sustainable development by

the Brundtland Commission, Our Common Future. 88

3.2.4 Regulation of Property Rights for Sustainable Management of

Wetlands

The key issues that the study seeks to explore fall under the domain of property

rights, environmental conservation and public limits on private property for the

purpose of ensuring environmental sustainability. It will discuss tools for ensuring

sustainability including environmental impact assessment, public trust doctrine

and use of easements. In Kenya a case has been made for using environmental

easements a useful tool for conservation especially in the context of conserving

Okoth-Ogendo, H.W.O. and Tumushabe, G.W. (eds.) Governing the Environment: Political
Change and Natural Resources Management in Eastern and Southern Africa (Nairobi, ACTS
Press, 1999).
Preston, B.J. "The Role of the Judiciary in Promoting Sustainable Development: he Experience of
Asia and Pacific" 9,.(. 2&3) Asia Pacific Journal of Environmental Law 109-206
The Report of the World Commission on Environment and Development (WCED), Our Common
Future, (Oxford University Press, New York, 1987).
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wildlife habitat outside protected areas by giving a framework for regulating

property rights.89

One of the tools that the study will explore is that of the Public Trust Doctrine.

Starting from its historical origins in the Institutes of Justinian, in Roman Civil

Law in 530 AD,9o the tool has spread to the English common law system and

been used extensively in American jurisprudence. Several articles discuss the

historical origins of the Public Trust Doctrine, its developments over the years, its

application in modern times and the challenges of balancing the rights between

the public good and private interest of property owners. This study has reviewed

the seminal article by Sax, The Public Trust Doctrine in Natural Resources Law:

Effective Judicial intervention" which held that:

of all concepts known to American law, only the public trust doctrine
seems to have the breadth and substantive content which make it
useful as a tool of general application for citizens seeking to develop a
comprehensive legal approach to resource management problems.Y

This study will seek to demonstrate that this position by Sax is largely accurate.

Several articles review the application of the Public Trust Doctrine in the U.S. and

its links to and impact on the takings doctrine. These include George Smith and

Michael Sweeney's article on the Public Trust Doctrine and Natural Law

Emanations within a Penumbra93 which article argues that the expansion of the

Public Trust Doctrine for purposes of environmental conservation should be

See Watson, R, et al, , Expanding Options for Habitat Conservation Outside Protected Areas in
Kenya: The Use of Environmental Easements( African Wildlife Foundation, Technical paper
Number 2, March 20 IO);Nyokabi,G., "Easements and Wildife Conservation in Kenya," in
Chalifour,N., et ai, Land Use Law for Sustainable Development(Cambrige University Press,New
York,2007)pages 120-13 I).
Johnson, R.W., "Water Pollution and the Public Trust Doctrine" 19 Environmental Law 485
(1989) at 491 (citing J. INST 2.1.1)
Sax, J. L., "The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention"
68 Michigan Law Review 471 (1970).
Ibid, page 474.
Smith II, G. P. & Sweeney, M.W., "The Public Trust Doctrine and Natural law: Emanations
within a Penumbra" Vol. 33 Boston College Environmental Affairs Law Review, 307-343 (2006).
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severely restricted within the ancient values of principled economic reasoning.

This thesis, will however, argue that to restrict public trust to economic

imperatives only is to ignore developments in the area of sustainable

development. Other articles explore the implications of the Public Trust Doctrine

and takings on private property owners. These articles discuss landmark cases that

have been decided over the years in US on the subject. The most notable of these

cases include, Pennsylvania Coal Co. V Mahori", Penn Central Transportation

Co. V City of New York'", Lucas v. South Carolina Coastal Council'", Palazzolo

v. Rhode Island97 and Tahoe-Sierra Pres. Council v. Tahoe Reg 'l Planning

Agency'", Articles reviewed which fall under this category include Michael

Blum's Palazzolo and the Decline of Justice Scalia's Categorical Takings

Doctrine/9 Vick Been's Does an International "Regulatory Takings" Doctrine

Makes Sense?, JOO Corde's Leapfrogging the Constitution: the Rise of State

Takings Legislations't" and Wise's The Changing Doctrine of Regulatory Takings

and the Federal Government's Ability to Regulate. J02

Two other illuminating articles on the Public Trust Doctrine are Ryan's Public

Trust and Distrust: The Theoretical Implications of the Public Trust Doctrine For

Natural Resource Management'F and Takacs' The Public Trust Doctrine,

Environmental Human Rights and the Future of Private Property. J04

Within the African context two useful articles that discuses the Public Trust

doctrine are Kameri-Mbotes The Use of The Public Trust Doctrine in

260 U.S. 393 (1922).
438U.S.134(1978)
12 S. Ct 2882 (1992)
533 US 606 (2001)
122 S.Ct 1465 2002)
Vol. 30 Environmental Affairs 137 (2002)
Vol. II N.Y.U. Environmental Law Journal 50 (2002)
Vol. XXIV Ecology Law Quarterly 187(1997)
44 Administrative law Review. 403(1992)
31 Environmental Law 477(2001)
16New York University Environmental Law Journal 711(2008).
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Environmental Lawl05 and the article on Sustainably Utilising our Natural

Heritage: The Legal Implications of The Proposed Degazettement of Butamira

Forest Reserve. 106

There are very limited writings on the linkages between property rights and

environmental sustainability in Kenya. The first extensive treatment of the issue

was and still remains In Land We Trust edited by Calestous Juma and JB

Ojwang.i'" The book discusses the linkages between land tenure and natural

resource management in Kenya, making a case for constitutional treatment of land

in a manner that balances public interest and the needs of private property owners.

Two articles in the publication are particularly relevant to the subject under study.

The first is by Bhalla titled Property Right, Public Interest and the

Environment. 108 Bhalla109 explores the meaning of the term property, discuses its

constitutional treatment in the Kenyan context and explores tools available for

limiting property rights within the context of the constitution and the utility of

such tools for environmental conservation generally. The second is Land Tenure

Systems and Natural Resource Management by Ogolla Bondi and John

Mugabe.i'" The article correctly points out that the bulk of the literature that has

discussed land tenure and its impact on land-use has' focused on increasing

agricultural productivity. No efforts have been made to explore how laws on land

tenure and use can engender environmental conservation. The article discusses the

relationship between land tenure and sustainable use of natural resources, pointing

out that existing tenurial arrangements in Kenya have led to unsustainable use and

Kameri-Mbote, P. "The Use of the Public Trust Doctrine in Environmental Law" Vol 3/2 Law,
Environment and Development Journal 197-20 I (2007)
Tumushabe, G. et al "Sustainably Utilising Our Natural Heritage: legal Implications of the
Proposed Degazettement of Butamira Forest reserve (ACODE, Policy Research Series, No.4,
Kampala, 200 I)
Juma, C. and OJwang, J.B. (Eds), In Land We Trust: Environment, Private Property and
Constitutional Development (Initiative Publishers and Zen Books, Nairobi and London, 1996).
Bhalla, R.S., "Property Rights, Public Interest and the Environment" in Juma, C. and Ojwang,
lB., Ibid, pages 61-81.
Ibid.
Ogolla, D.B. and Mugabe, J, "Land Tenure Systems and Natural Resource Management" in Juma,
C. and OJwang, J.B., Supra note 107, pages 85-116.
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degradation of resources. III It ascribes this degradation to several issues stating

that this (degradation) has arisen due to "the dominant postulate that unrestricted

private property rights are imperative for rational land-use decision-making and

management; the decline in the regulatory attributes of common property regimes;

and the misconception concerning public rights in private property and the

attendant ineffectual nature of state regulatory functions and powers.,,112 The

authors then make proposals for addressing these shortcomings, calling for a

reconceptualisation of land tenure and land use polices so as to include a

conservation ethic, devolution of control over natural resources to local-level

regimes. I13Both articles are short and neither exhaustively covers the issues nor

addresses the particular nature of wetlands as a habitat.

The other publication which discussed the linkages between property and

environmental sustainability IS Environmental Governance in Kenya:

Implementing the Framework Law.114 The publication explores the extent to

which Kenya's sectoral environmental legislations comply with the letter and

spirit of the Framework Environmental law, the Environmental Management and

Coordination Act(EMCA),115 especially the requirement under section 148

thereof. The section requires that sectoral laws should conform to the provisions

and prerequisites of EMCA. A central theme running through the book is the

linkages between property rights regulation and environmental sustainability.

Benjamin Richardson in Scales of Environmental Management: Wetlands

Conservation in Kenya and Ugandal16and Environmental Management in

Uganda: The Importance of Property Law and Local Government in Wetlands

See, Ibid., page I 14
Ibid.
Ibid.
Okidi, e.O, et al, Environmental Governance in Kenya: Implementing The Framework Law
(Nairobi, East African Educational Publishers, 2008).
Act No 8 of 1999.
Richardson .8.1. "Scales of Environmental Management: Wetlands Conservation in Kenya and
Uganda" 8 The African Journal of International and Comparative Law(RADIC) 904-930 (1996)
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Conservat ion 117come close to the focus of the current thesis. The first article

discusses requisite institutional arrangements for sustainable management of

wetlands in both Uganda and Kenya. However, in the process it analyses, albeit

briefly, the impact of property rights on natural resource management and points

the deficiencies to private property and state property regimes. It states that "in

many cases, natural resources have been parceled into private property or

appropriated as state property. The regulation and management of resource use on

these properties has generally been deficient and ineffective.,,118 The second

article discusses the importance of property law for the management of wetlands

in Uganda concluding that "a variety of laws can contribute to wetlands

management, but property law and local government structures have a

fundamental bearing on how people perceive their responsibilities to wetlands and

other parts of the natural environment." 119

3.3 Conclusion

This chapter has reviewed pertinent literature for the study. It provides brief

pointers to the key issues covered by the literature and its nexus to the current

study. In the end, overall assessment on available literature is that the literature is

useful for background and comparative information but does not address the core

of the current study, which is the implication of regulating property rights on the
,

management of wetlands in Kenya.

17 Richardson, 8.1., "Environmental Management in Uganda: The Importance of Property Law and
Local Government in Wetlands Conservation "37 Journal of African Law (1993)109-143.
Supra, note I 16, page 913
Supra, note 117, at page II I.

18
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CHAPTER FOUR

4.0 International Framework for Sustainable Management of
Wetlands: A Historical Overview

4.1 Introduction

Since prehistoric times, the relationship between man and wetlands has been

marked by conflict.l Wetlands were viewed as wastelands, a source of disease

and a hindrance to human development.2 They were, therefore, mainly seen as

areas requiring conversion and reclamation. It is thus surprising that in spite of

this view, most advanced human civilizations developed within or in immediate

proximity to wetlands.3

The traditional attitude towards wetlands as areas only fit for drainage and

reclamation led, over time, to several undesirable consequences. It led to the loss

of groundwater reserves and consequent need for irrigation, to flashfloods,

shoreline destruction and accumulation of pollutants and disappearance of several

plants and animal species dependent on wetland habitat. As the world continued

industrializing, so did the rate of wetland destruction and loss increase. This is

attributable to the development of efficient machinery and techniques for draining

wetlands.

The values of wetlands were known to very few people in society. The change

from viewing wetlands as worthless areas occurred from the 1930's. It is during

this period that an international movement of advocates aware of the key role of

wetlands and determined to reverse their drastic loss and destruction started

Hoffman, L. Vice President Emeritus, WWF in Foreword in Mathews G.V.T, The Ramsar
Convention on Wetlands.' Its History and Development, 1993, available at
http://ramsar.org/lib/libhistindex.htm.( Accessed on 26/7/2006).
See Reuters Library Report, Wetlands are Not Dangerous Swamps; They're Worth Saving (May
3 I, 1990(BC, Cycle).
Hoffman, Supra, note I. Examples of civilizations mentioned include Mesopotamia, Nile Delta in
Egypt, Alexander's Macedonia in the Axios Marshes, Rome, The Netherlands, London, Mekong
Delta and Niger Delta in Mali.
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emerging. The efforts started in North America.4 These efforts culminated in the

adoption of the Ramsar Convention on Wetlands of International Importance

especially as Waterfowl HabitatS, on 3rd February, 1971 in Iran. Subsequent to

this, there have been further developments, both in international environment law

and within nation states that have a bearing on the management of wetlands.

This chapter discusses the international framework and trends in the legal regime

governing the conservation and wise use of wetlands. It commences with a

historical overview of the evolution of the law relating to the management of

wetlands, highlighting, in the process, the essential elements of the law. The

chapter appreciates and highlights key international laws governing property

rights to land, water and biodiversity. The discussion highlights the trend as

evidenced from literature, international treaties and case law. The chapter, in a

nutshell both navigates the progress, within the international sphere, in the legal

regulation and protection of wetlands, and the international treatment of the

question of property to evidence the linkages, if at all, within the international

context between wetlands management and property regulation.

4.2 Historical Overview of International Legal Regime

Governing Wetlands Management

4.2.1 Overview

As stated, wetlands were traditionally viewed as areas not fit for any purpose

unless and until reclaimed and converted to agricultural activities.6 In many

societies, therefore, wetlands were deridingly referred to as wastelands, and seen

See Mathews G.Y.T., The Ramsar Convention on Wetlands: Its History and Development
(Ramsar Convention Bureau, Gland, 1993) at page 6. Also available at
http://ramsar.orgllib/libhistinedx.htm. (Accessed on 26/7/2006)
996 U.N.T.S 245( 1976) reprinted in 11 ILM 97 (entered in force on Dec. 21 1975).
See, supra, note 2.
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to only act as breeding ground for mosquitoes and other disease-carrying and
.. 7causing Insects.

To appreciate early efforts in wetlands management, one needs to look at the

position of states in governing land and water and also migratory birds, the three

critical aspects for wetlands in the early days. In early societies, law and legal

rules largely dealt with relationships between people and not between people and

nature.f However, one should note an exception in the manner in which traditional

communal societies, especially in Africa and Asia, dealt with natural resource

management. In these societies, there were rules and regulations which sought to

ensure sustainable management of natural resources. As those societies became

modernized, however, these traditional societal practices were abandoned,

concepts of shared responsibility for natural resource management discarded and

largely replaced by legal lacunae. The laws' principal focus developed to only

protect property rights without any regulation of those rights. The result was lack

of attention to the management of resources such as wetlands. The nature of

wetlands further contributed to this situation. Being areas having land perennially

waterlogged, wetlands were largely seen in most traditional societies as useless
/

grounds, dangerous to life in their natural state since they served as breeding

ground for mosquitoes and other diseases. Most societies therefore developed

rules and practices geared towards draining wetlands so as to convert them to

productive use like agriculture."

The conceptual chapter has discussed the evolution of the concept of property,

specifically regarding land. Different societies had different rules for the

regulation of land. These rules depended on the obtaining tenure regime in

question. Generally however, most African societies dealt with land as common

Ibid. See also supra, note 4.
Shine, C. and de Klemm, C. Wetlands, Water and the Law: Using Law to Advance Wetland
Conservation and Wise Use, (JUCN, Gland Switzerland, Cambridge, UK and Bonn, Germany,
1999), page 23.
See Golding, S.L.T., cc Beyond the Ramsar Convention: A Proposal for the International
Protection of Wetlands Through Binding Regional Agreements," 3 Colorado Journal of
International Environmental Law and Policy 359-380(1992) at page 361.
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property with the head of the clan having ownership rights over the land and

members having usufruct rights. Land that had wetlands were, however, seen as

marginal areas and treated as wastelands, with very unclear legal status, almost

res nullius too.

The larger development within states in dealing with property generally has

already been canvassed in chapter two, dealing with conceptual issues. The

international legal framework on property is addressed later on in this chapter.

Suffice to note that while developments within states have improved and moved

away from seeing wetlands as useless areas to critical ecosystems and designed

strategies for their protection, the extent to which the land on which they exist has

been protected is limited, as this study will demonstrate within the Kenya context.

4.2.2 Rules on Protection of Birds

The raison d'etre for international protection of wetlands was the need to

conserve them as habitat for waterfowl, a species of birds. Traditionally they, like

all birds, were since the Roman law, treated as res nullius. Anyone was therefore

free to appropriate them for his/her own personal use. Developments over the

years have however led to them being treated as part of state property. This

borrows from the principle of sovereignty under international law, through which

states have sovereign rights over all animals present in their jurisdiction at a

particular point in time."

The concern with the decline of breeding grounds or migratory birds preceded the

adoption of the Ramsar Convention. However, wetlands are important for such

waterfowl as migrating birds, as assembly, staging and wintering areas. I I Early

efforts to protect habitats for migratory birds were designed to give shared

See de Klemm, c., and "The Problem of Migratory Species in International Law," in Bergsen,
H.E. and Parman, G., Green Globe Yearbook of International Co-operation on Environment and
Development 1994 (Oxford; Oxford University Press, 1994) pages 67-77. Also available at
http://www.fni.noIYBICED/94 OS klemm.pdf. (Accessed on 12/4/2010).
See Ibid, page 67.

87



jurisdiction to states, who bilaterally agreed to enter into a treaty pooling their

sovereign rights. This was as a result of the position in international law, of

sovereignty over migratory species. 12An early bilateral treaty in this regard is the

1916 Treaty between United States and Great Britain and with Mexico in 1936.

Both of these treaties resulted in transfer of jurisdiction over the birds from

individual provinces and states in Canada and the United States to the federal

government of each of these two countries.r' thus making it possible to develop

~ederal management rules. Subsequent but similar bilateral treaties were

concluded between United States, Japan, Australia, China, and the USSSR.14

In 1916 Great Britain and The United States entered into a Treaty aimed at

protecting bird species that traversed United States and Canada and were of great

value due to their being a source of food and by destroying insects injurious to

vegetation. The Treaty provided for specified closed seasons and protection in

other forms including urging each of the contracting parties to the treaty to

propose domestic legislation and other measures to implement the Convention.

The United States domesticated this by way of the Migratory Birds Treaty Act in

1918.15 This Act prohibited the killing, capturing or selling of migratory birds

included in the terms of the Treaty except in accordance with the Act and

regulations made there under. The State of Missouri brought an action in court

challenging the constitutionality of this statute and the. Treaty. It argued that the

statute was an unconstitutional interference with the rights reserved to the States

by the tenth Amendment and that it amounted to an invasion of the sovereign

right of the State and contravened its will manifested in statutes. The US Supreme

Court in the case of Missouri vs. Holland16 upheld both the Statute and Treaty. In

doing so the court reasoned as follows:

Ibid, at page 69
Ibid
Ibid
[252 U.S.416,431] July3, 1918,c. 128,40 Stat. 755
252 U.S. 416
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The State as we have intimated founds its claim of exclusive authority
upon an assertion of title to migratory birds, an assertion that is embodied
in statute. No doubt it is true that as between a State and its inhabitants the
State may regulate the killing and sale of such birds, but it does not follow
that its authority is exclusive of paramount powers If we are to be
accurate we cannot put the case of the State upon higher ground than that
the treaty deals with creatures that for the moment are within the state
borders, that it must be carried out by officers of the United States within
the same territory, and that but for the treaty the State would be free to
regulate this subject itself.

Here a national interest of very nearly the first magnitude is involved. It
can be protected only by national action in concert with that of another
power. The subject matter is only transitorily within the State and has no
permanent habitat therein. But for the treaty and the statute there soon
might be no birds for any powers to deal with. We see nothing in the
Constitution that compels the Government to sit by while a food supply is
cut off and the protectors of our forests and our crops are destroyed. It is
not sufficient to rely upon the States. The reliance is vain, and were it
otherwise, the question is whether the United States is forbidden to act.
We are of opinion that the treaty and statute must be upheld."

International legal protection of waterfowl and their habitat was spearheaded by

the International waterfowl and Wetlands Research Bureau.18 This process led to

the eventual adoption of the Ramsar Convention, with an initial focus as

evidenced by the title of protecting wetlands "especially waterfowl habitat.,,19

In addition to the Ramsar Convention, both the B01m Convention and CITES,

discussed, below are also useful for the protection of migratory birds. Despite the

existence of these conventions, there is still lack of an effective and

comprehensive protection regime for migratory birds at the international level,

hence justifying need for dedicated international convention focusing on the

unique needs for protecting migratory birds?O

17

18
Ibid.
Originally known as the International Wildfowl Research Bureau, then International waterfowl
Research Bureau (IWRB) before its current name.
Supra, note 5, title.
For a discussion on the legal regime governing migratory species including birds See, de Klemm,
c.," Migratory Species in International Law," 29 Natural Resources Journal 935-978(1989).

19

20
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National legislation though can complement the international framework and

provide protection for migratory birds under the general understanding that states

are under a general duty to protect such birds when they are within its territory.

This is clearly demonstrated by the Australian experience in the case of Booth vs.

Boosworth'", famously referred to as the Flying Fox case.22 The Flying Fox Case

involved an application for an injunction in the Federal Court of Australia under

the Environment Protection and Biodiversity Conservation Act 1999 to restrain

the killing of thousands of flying foxes on a lychee farm in North Queensland

using a large electric grid. The case was brought by a conservationist, Dr Carol

Booth, after she visited the farm and found extensive evidence of the killing. The

flying foxes were dying on collision with the electric grid, constructed

purposefully for that reason. The Spectacled Flying Fox is distributed in and around

the rainforests of coastal north-eastern Queensland, a World Heritage Area. Justice

Branson granted an injunction restraining the respondents from causing, procuring

or allowing the death or injury of Spectacled Flying Foxes.23 The injunction was

based on the fact that the flying foxes were part of the world heritage values of the

Wet Tropics World Heritage Area and their killing therefore contravened the

Australian Environment protection and Biodiversity Conservation Act. 24 Although

Flying Foxes are bats and not birds, the case and action of the Australian government

is demonstrative of domestic action to ensure conservation of birds and such like

animals that rely on wetlands, rainforests and other important world heritage areas as

their habitat.

4.2.3 Rules on Protection of Water

The key indicator or characteristics of a wetland is the presence of water at or

near the surface, for at least part of the year. The characteristics of the wetlands

2001) 114 FCR 39; (2001) 117 LGERA 168; [2001] FCA 1453 (the Flying Fox Case),
Flying faxes are bats and not birds. However, their treatment by Australia provides useful
precedents on how birds generally were dealt with.
Supra, note 21 .
For this conclusion and scholarly analysis of the Flying Fox case, see Mccgrath, C., "The Flying
Fox Case," 2002/2003) 8 (37) QEPR 64. Available at http://esvcOOI222.wic004ty.server-
web.comltlyingfox3.pdf. (Accessed on 18/9/2009)
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depend too on the quality, quantity and periodicity of water. Thus, the legal

regime governing the regulation of the quality and quantity or ownership and use

of water is essential for an understanding of the legal regime for wetlands

management. Moreover, land and water are inextricably linked.25

Historically, international water law has been largely concerned with rules and

principles for allocating water supply in international water courses between

states and not with environmental sustainability.i" The main focus was restricted

to navigation and commerce. Regulation of non-navigational use of water within

the international framework emerged much later.27The developments culminated

with the adoption, in 1966, of the Helsinki Rules and, in 1997, the UN

Convention on the Law of Non-Navigational Uses ofInternational Watercourses.

The early rules on water utilization are traceable to hydraulic civilizations.28 Such

civilizations include Egypt, Mesopotamia, India and China.29 Within the

international context, the evolution of international rules on freshwater related to

trans-boundary or shared water resources. To address their use and the rights and

responsibilities of parties sharing them, states entered into bilateral agreements

and treaties. The history of international cooperation' in water issues, however,

dates back to the sixteenth century.i" During much of this time water was treated

See Arnold, e.A, "Introduction: Integrating water Controls and Land use Controls: New Ideas and
Old Obstacles," in Arnold, e.A. (Ed.) Wet Growth: Should Water Law Control Land Use?
(Washington, D.e., Environmental law Institute, 2005) I-56 at page 22.
See Birnie, P. and Boyle, P., International Law and The Environment, 2nd Edition, (New York,
Oxford University Press, 2002) page 299, confirming this fact and pointing out that environmental
sustainability concerns were only incidental.
For a summary of the historical highlights of the international legal framework for
non. navigational uses of international waters see Okidi, e.O., "An Overview of the Law of Non-
Navigational Uses of International Waters with Lessons from Africa." In Odada, E.O. et al
Proceedings of t t" World Lakes Conference, Kenya 31 October to 14thNovember 2005, pages
66-74.
This term was used by Capon era to refer to civilizations which grew and developed around water
points or natural irrigated valleys. See, Caponera, D.A, "Water Laws in Hydraulic Civilizations,"
In G.L., Ulmen, (Ed) Society and History (The Hague, Mouton Publishers, 1978).
Ibid.
Westcoat Jr, j.1. "Main Currents in Early Multilateral Water Treaties: A Historical-Geographic
Perspective, 1648-1948," 7 Colorado Journal of Environmental Law and Policy 39 (1996).
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as an economic resource with international cooperation geared towards free

navigation and shared use of waters for fishing, agriculture or industry."

However, difficulty in allocating econormc uses between states led to further

developments of bilateral and international agreements and critical international

decisions that shaped subsequent developments of international law on

watercourses. Regarding international decisions, two that stand out are the Lac

Lanoux Arbitration'( and the Case Concerning the Gabcikovo-Nagymoros

Project. 33 The Lac Lanoux arbitration case was arbitration between Spain and

France and concerned the use of the waters of Lake Lanoux, in the Pyrenees. The

dispute arose out of the proposal of the French Government to carry out certain

works for the utilization of the waters of the lake. The Spanish government feared

that this would adversely affect their rights and interests. They consequently

argued that the action of the French Government was contrary to the Treaty of

Bayonne of May 26, 1866 between the two countries. While the Tribunal held in

favour of France that it had the right to exercise her rights, through the exercise of

dominion over waters within her jurisdiction, it also pointed out that France was

under a duty to notify downstream states of her intention.

The Gabcikovo-Nagymaros'" Case, on the other hand, arose out of the decision to

construct a series of dams on Danube River pursuant to the Czechoslovakia-

Hungary Treaty of 1977. This led to a dispute between Hungary and Slovakia.

During the political transformation from communism, Hungary suspended the

construction of Nagymaros dam located in Hungary and later terminated the

Treaty. Slovakia varied the location of the dam and continued with construction,

ignoring Hungary's termination of the Treaty. The Court in a landmark ruling

which addressed weighty environmental Issues, including sustainable

Hunter, D. et allnternational Environmental Law and Policy, 2nd Edition, ( Foundation
Press, New York, 2002) page 775.
Reprinted in 24 ILR 10I(1957
rei Reports 1977.
Ibid.
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development, held that the 1977 Treaty was still valid and asked the parties to

recreate a joint regime, seemingly favouring the doctrine of equitable utilization.

Regarding treaties and international agreements, the greatest contribution to

modern international treaty law on international watercourses remains the

Helsinki Rules on the Uses of the waters of International Rivers adopted by the

International Law Association at Helsinki on zo" August, 1966.35 The Rules

coined the term 'international drainage basin' and held that utilization of

international waters would be in accordance with the principle of 'equitable

utilization' giving every state a reasonable and equitable share in the waters.

These Rules formed the basis for the 1997 United Nations Convention on the Law

of Non-Navigational Uses of International Watercourses. The rules continued to

apply until 2004, when they were replaced by the Berlin Rules on Water

Resources.36 The Berlin Rules on Water Resources were adopted by the

International Law Association (ILA) to summarize international law customarily

applied in modern times to fresh water resources, whether within a nation or

crossing international boundaries. It supersedes the Helsinki Rules, which were

limited in their scope to international drainage basins and aquifers connected to

them.37

Despite the tremendous efforts and work of the United Nations and other

scholarly institutions, there is still no international treaty in force that regulates

non-navigational uses of watercourses." On 21st May 1997, the United Nations

Generally Assembly adopted the United Nations Convention on the Law of Non-

Navigational Uses of International Watercourses.39 The Convention adopted the

See International Law Association, Report of the Fifty-Second Conference, Helsinki (London,
ILA, 1966) 402-425.
See International Law Association, Report of the Seventy-First Conference, Berlin (London, ILA,
2004) 334-421.
See http://en.wikipedia.org!wiki/Berlin Rules on Water Resources (Accessed on 2113/2010).
See Salman, S.M.A., " The Helsinki Rules, the U Watercourses Convention and the Berlin Rules:
Perspectives of International Water Law," 23(4) Water Resources Development, 625-640 (
December 2007) at 625.
Annex to General Assembly Resolution 51/229 of 1997.
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term international watercourses, and following on the Helsinki Rules held that in

utilising international watercourses states should adhere to the principle of

reasonable and equitable utilization.4o However as at the time of writing this

Convention is yet to receive the required numbers of ratifications to enable it

enter into force.

Regarding ownership and use of international waters, the traditional position was

that states enjoyed absolute territory over water within their territory and in

reliance of the doctrine of absolute sovereignty had overall rights to do as they

pleased with water within their territory, extracting as much as they pleased and

even changing the quality of the water without any regard to the interests of

downstream states." This position soon became untenable and gave way to that of

territorial integrity, or riparian rights giving lower riparians the rights to full flow

of water of natural quality. However the more acceptable theory in international

watercourses management IS that of equitable utilisation, holding that

international watercourses are shared resources. The doctrine presupposes

consideration of equity. It entails a balance of interest which accommodates the

needs, and uses of each state."

Before the adoption of a specific legal regime for the management of wetlands,

the above was the framework within which wetlands and its components

resources could be dealt with. The above framework, however only provided

guidance on how to deal with components of wetlands, but not the complete

ecosystem. It is against this backdrop that the discussions on the Ramsar

Convention took place.

For a brief discussion of the History and highlights of the convention see, McCaffrey, S.c.,
"Convention on the Law of Non-Navigational Uses ofInternational Watercourses," United
Nations, 2008. Available at http://untreaty.un.org/cod/avllhalclnuiw/clnuiw.html (Accessed on
25/3120 I 0).
See Birnie and Boyle, supra, note 26 at page 30 I. This doctrine is also known as the Harmon
Doctrine, after a former US Attorney General who asserted the absolute right of the USA to divert
the Rio Grande
Birnie and Boyle, Supra, note 26 at page 302.
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The efforts to develop The Ramsar Convention commenced at around the same

time that international recognition of the need to develop global mechanisms to

protect the environment were gaining momentum.Y These efforts commenced

with the United Nations Conference on the Human Environment in 1972 in

Stockholm Sweden, followed by the establishment of the United Nations

Environment Programme, and the adoption of the World Charter for Nature of

1982.44 Global mechanisms to protect the environment gained greater

prominence with the establishment by the United Nations of the World

Commission on Environment and Development," popularly known as the

Brundtland Commission, after its chairperson, Gro Harlem Brundtland. The report

of the Commission entitled Our Common Future, brought to the fore the concept

of sustainable development.

Sustainable development was also the cornerstone of the 1992 United Nations

Conference on Environment and Development held in Ri046
. The conference

marked the epoch of the development of international environmental law as a key

discipline. The conference, in addition to agreeing on the need for international

environmental governance, also produced several conventions, most notably for

wetlands management, the Convention on Biological Diversity.

For a discussion of the evolution and progress in international environmental saw, See, Birnie and
Boyle, Supra note 26 at pages 34-7.
22 I.L.M. 455( 1983).
Officially known as The Report of the World Commission on Environment and Development
(WCED), Our Common Future, (New York, Oxford University Press, 1987).
United Nations Conference on Environment and Development was held at Rio de Janeiro in Brazil
between 3-14 June 1992.
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4.3 The Ramsar Convention

4.3.1 The Historical Evolution47

The history of the Ramsar Convention IS traceable to the activities of three

international organizations focusing on wetlands management: the World

Conservation Union (IUCN); the Worldwide Fund for Nature (WWF); and

Wetlands International (originally known as, the International Waterfowl

Research Bureau, IWRB).48

In 1960, IUCN commenced a programme for the conservation and management

of marshes, bogs and other wetlands. The international program was named

project MAR, derived from the first three letters of the word wetlands in four

languages - MARshes, MARais, MARemma and MARismas (English, Spanish,

French and Italian respectively). IUCN requested two other organizations, the

International Council for Bird Protection (ICPB) and the International Waterfowl

Research Bureau (IWRB) to also participate in the project."

The first MAR conference was held in Stes-Marie-de-la-Mer in France on 12th_

ts" November, 1962 and attended by 80 experts from 12 European Countries and

from Australia, Canada, Morocco and the United States.i" Both IWRB and ICPB

also participated in the conference. The conference was held to review the range

of problems associated with wetland conservation. The conference recommended

that a list should be drawn up of wetlands of international importance located in

Europe and North Africa to be known as the "MAR List"s,. One of the outcomes

This section is based on information from Mathews G.Y.T., The Ramsar Convention on Wetlands:
Its History and Development (Ramsar, 1993) available at http://ramsar.org/lib/lib_hisUnedx.htm
and de Klemm, c., and Createaux, I, The Legal Development of the Ramsar Convention, (Ramsar
Convention Bureau, 1995), available at http://ramsar.org/lib/liblegale.htm (accessed on
261712006),and also Shine, C. and de Klemm, C. Wetlands, Water and the Law: Using Law to
Advance Wetland Conservation and Wise Use, (JUCN, Gland Switzerland, Cambridge, UK and
Bonn, Germany, 1999).
See Shine, C and de, Klemm,C. Ibid, at page 27
Mathews, G.Y.T., Ramsar Convention on Wetlands: Its History and Development (Ramsar
Convention Bureau, Gland, 1993) page7.
Ibid.
de Klemm, C. "The Legal Developemnt of the Ramsar Convention on Wetlands of International
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of the conference was the call for an international convention on wetlands. 52Over

the next years, such a convention was developed through a series of international

and technical meetings.

The next meeting where the issue of the Convention was discussed was at the first

European meeting on Wildfowl Conservation held at St. Andrews in United

Kingdom between 16th and is" October 1963 and organized by IWRB.53

Although the issues of general wetland conservation received very little attention

at this meeting, one of the recommendations of the conference referred to the need

for the development of a convention of wetlands. 54 The recommendation

requested "the Council of Europe and IUCN to seek the agreement of all

governments and other authorities concerned for the establishment, so far as

practicable, by 1966 of a European network of wildfowl refuges generally in

accordance with MAR recommendations, and the conclusion in due course of a

convention to ensure the effective and coordinated operation and maintenance of

this network. ,,55 It is noteworthy that by this time the focus was on the

conservation of wildfowl species and not wetlands habitat.

The focus shifted to wetlands habitat in 1965 when' IWRB set out in a document

its proposals for what should be dealt with in an international agreement on

wetlands. 56IWRB also circulated a draft text for the Convention which contained

6 articles and a preamble. The first article defined the types of wetlands to be

covered while article 2 put emphasis on the priority attached to wetlands on the

MAR list and the requirement that they should not be modified. Article 3

Importance especially as Waterfowl Habitat (2 February 1971)" Ramsar Convention Bureau,
Gland, Switzerland, 1971. page 4 available at http://ramsar.org/lib/liblegale.htm .(Accessed on
261712006).
See Ramsar Convention, A brief history of the Ramsar Convention on Wetlands, available at
http://www.ramsar.org/about_ramsar_history.htm. (Accessed on 6/11 2006). See also Shine, C
and de Klemm, c., Supra, note 47 at page27.
Supra, note 51. See also supra, note 49 at page 12.
Ibid.
Swift, J.J(Ed) 1964. Proceedings of the First European Meeting on Wildfowl Conservation. St.
Andrews, Scotland, 16-18 October, 1963. Nature Conservancy, Lodon, U.K. and IWRB, Le
Sambuc, France reproduced in Mathews, G.V.T, Supra, note 47 at page 13.
For highlights of the contents of the proposals, see Supra, note 47 at page 13-14.
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provided for exceptions in national or international interests and for compensatory

measures. Article 4 called for the establishment of wildfowl reserves in the MAR

list areas, and article 5 required environmental assessments to be made before

approval of any plans to drain areas on the MAR list. Article 6 required that

artificial wetlands constructed with government aid should be made productive

for wildfowl and a third of their area managed as undisturbed wildfowl reserves.

There was then a provision for joining and denouncing the convention. This

marked the first proposal for an international convention. 57

The second European Meeting on Wildfowl Conservation was held in Noordwijk

aan, Zee in Netherlands between 9th and 14th May, 1966.58 The meeting was

organized by IWRB in association with the State Institute for Nature

Conservation Research and the Department of the Ministry of Cultural Affairs,

Recreation and Social Welfare.59 The meeting had representation from 23

countries, 17 of which were government delegates. Notable was the attendance of

a delegate and expert from the Soviet Union.60 This was due to the fact that it was

during the cold war period and despite the fact the Soviet Union was a major

breeding ground for waterfowl its participation was politically difficult. At this

meeting, the proposals of the IWRB for a convention were examined. There was

general acceptance of the proposals with great support from the Soviet Union.61

On the specific proposals, several issues were raised including the fact that the

proposals for artificial wetlands were thought to be impractical. Critical issues

that were discussed at this conference with implications on conservation of

wetlands and property regulation were the issues of land use and drainage of

wetlands. On these a general embargo on drainage was considered unacceptable

as was international restrictions on land use-policies of states due to the

challenges of sovereignty of states.62 Instead states would be encouraged to

See Supra, note 49 at page 14.
See Supra, note 5 I and 44 page 14 -15.
Supra, note 49 at page 14.
Ibid.
Supra, note 49 at page 14.
Supra, note 49 at page 15
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develop national plans for wetlands conservation.f Also, it was resolved to

request the government of Netherlands to elaborate the contents of a draft

Convention for comments, which it duly did.64

On 1ih October 1967, the Dutch Government circulated a draft "Wetlands

Convention." which nominated the Commission on Ecology of the IUCN to

operate the convention. The draft was criticized for failing to appreciate the

relatively low level of appreciation of wetlands and for imposing far reaching

obligations on parties. Further the draft placed judgment over national matters on

an international authority. This draft, it was felt, stood very little chance of

international acceptance."

The draft by the Dutch government, together with commentaries by IUCN and by

Cyril de Klemm, was considered at a meeting in Morges, Switzerland, the then

headquarters of IUCN on 3rd November 1967.66 The IWRB Board made several

conclusions including the fact that the convention should focus on conservation of

wetlands generally but use the preservation of wildfowl as one of its strongest

arguments/" The conclusions on amendments to the draft, it was agreed, were to

be forwarded to the Netherlands Ministry requesting itto incorporate them in a

new draft so that the same could be discussed at the next European meeting on

Wildfowl Conservation slated to be held in Leningrad between 25 September and

1 October 1968.68

In June 1968, IWRB sent out the second draft of the Convention and an

introduction, as prepared by the Dutch Government, to participants to the

Leningrad meeting.f" The proposal sought to provide that the Convention would

only focus on wetlands on the MAR list and in any case would interfere with

Ibid.
Ibid.
Mathews, Supra, note 47,
Mathews, Supra, note 49 at page 17
Ibid. see also the other amendments proposed to the draft Convention by IWRB.
Mathews, Supra, note 49 at page 18
Ibid.
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national sovereignty, to a very limited extent. 70 It made no provisions for

sanctions, nor for compensation for wetlands sacrificed in the national interest. 71

On 23rd August 1968, following the invasion of Czechoslovakia two days earlier,

IWRB informed participants to the Leningrad meeting of the decision by Dutch

government to cancel its attendance at the planned meeting with the consequence

that the draft convention could not be discussed at this meeting.f Following

consultations, it was eventually decided to postpone the conference altogether. 73 It

is however reported that USSR decided to go on with the conference after this

decision. However no decision was made on the Convention at this rneeting.i"

On 11 February 1969, IWRB received an unexpected proposal for a draft text for

an international convention on wildfowl and wetlands.F This proposal was

similar in certain respects to the Dutch revised proposal. 76 The two documents

were considered at the IWRB's annual board meeting held in Vienna from 1ih to

21s1 May 1969.77 Twelve countries as well as IUCN, ICPB and the International

Union for Game Biologists (IUGB) were represented at this meeting.i" At this

meeting it was decided that the convention should be primarily concerned with

wetlands.t" Wildfowl should consequently be removed from the title and

mentioned later on in the preamble. Several other conclusions were made on

changes to the Convention, including that each country should be left free to

organize conservation according to their own laws and principles, and that

conservation was a better term to use in the Convention than preservation. 80

Ibid.
Ibid.
Mathews, supra, note 49 at page 19.
-Ibid.
Ibid.
Mathews, supra, note 49 at page 20.
Ibid.
Mathews, Supra, note 49 at page 21.
Ibid.
Ibid.
Ibid.
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In June 1969, Eskander Firouz, the Under Secretary of the Ministry of Natural

resources and the Director of the Game and Fish Department of Iran visited

IWRB headquarters at Slimbridge. At this meeting, he was informed that the

convention text was almost finalized. However, till then no country had offered to

host the major international conference required to bring convention into being.

He offered to ensure that Iran hosted such a meeting and thought this could

happen in early 197l. 81

By August 1969, the Netherlands Ministry had not produced a draft text of the

Convention. IWRB produced the draft itself and sent to the government of

Netherlands, because it wanted the draft to be part of the discussions at an

upcoming IUGB meeting to be held in Moscow. Secondly, IWRB wanted to use

the opportunity to re-establish cooperation with the Soviet authorities. The

compromise text that had been prepared by IWRB was generally accepted by the

meeting subject to consideration by a legal and technical conference to be held in

Finland the following year. 82

On 151 December 1969, the Netherlands Ministry of Culture, Recreation and

Social Welfare circulated an official draft proposal for' Convention on Wetlands

as wildfowl Habitat, which was very close to the IWRB compromise draft.83 This

document formed the basis of the technical meeting organized by IWRB in

Espoo, Finland on 1ih_ 19th March, 1970. Several changes were made to the draft

and IWRB was requested to prepare a final draft based on the input at the
. 84meeting.

On 2 March 1970, official invitation was extended, on behalf of the Imperial

Iranian Government, to the Ministries of Foreign Affairs of the countries of

Europe, North Africa and Asia, to participate in the International Conference on

Mathews, supra, note 49 at page 21-2.
Ibid, page 22-3.
Mathews, supra, note 49 at page 23.
Ibid, page 25.
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the Conservation of Wildfowl and Wetlands to be held at Babolsar, Iran, in

January 1971.85 In April, Iran decided to move the venue to a town called Ramsar

for being better accessible and having better accommodation facilities.86

The meeting took place from 30th January 1971 and following extensive

deliberations, the Convention was signed on 3rd February 1971 by delegates of 18

countries.Y The Convention came into force in December 1975, four months after

receipt by UNESCO, the Convention depository, of the seventh instrument of

accession to or ratification by Greece.88 Since adoption the Convention has been

modified twice, first in 1982 through a protocol and secondly by amendments in

1987.89 The Convention has also been strengthened by resolutions and guidelines

at periodic conference of the parties. To date it remains the overall guiding

framework for wetlands management internationally, giving guidance to states on

action to take both at the national and international level to ensure conservation

and wise use of their wetlands.

4.3.2 Highlights of the Ramsar Convention

The Ramsar Convention on Wetlands of International Importance especially as

Waterfowl Habitat (known simply as the Ramsar Conventionj'" as originally

adopted had twelve articles. It has undergone two amendments in 1982 and 1987.

The Ramsar Convention, as amended has thirteen Articles. In its preamble, it is

stated that the adoption of the Convention was being done against the backdrop of

the recognition by the Contracting Parties of "the fundamental ecological

functions of wetlands as regulators of water regimes and as habitats supporting a

characteristic flora and fauna, especially waterfowl't." "economic, cultural,

Mathews, supra, note 49 at page 26.
Ibid, page 27.
For highlights of the deliberations at the meeting, See Mathews, supra, note 48 at pages 27-30.
Supra, note 50.
These are discussed in details in the section on amendments to the Convention.
Supra, note 5.
Ibid, preamble.
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scientific and recreational value,,92 of the resource, and their desire to "stem the

progressive encroachment on and loss ofwetlands.,,93

Article 1 defines the term Wetlands and waterfowl, the two issues that are the

focus of the Ramsar Convention94. Wetlands are defined as "areas of Marsh, fen,

peatland or water, whether natural or artificial, permanent or temporary, with

water that is static or flowing, fresh, brackish or salt, including areas of marine

water the depth of which at low tide does not exceed six metres.,,95 This definition

represents the first attempt by the international community to develop a

coordinating concept for a specific group of ecosystems and despite criticisms,

remains the most widely used and acceptable definition of wetlands." The one

critical aspect that stands out from the definition is the presence of water and the

limit to six metres in depth.

The title of the Convention links wetlands of international importance to their role

as "waterfowl habitat." The Convention defines waterfowl as "birds ecologically

dependent on wetlands. ,,97Further the preamble recognized that such waterfowl

would seasonally migrate and thus transcend borders requiring them to be treated

as an international resource.I'' However, despite the provisions of Article 1(2) of

the Ramsar Convention, it was not easy to identify what the ecologically

dependent birds, as waterfowl were referred to, really were. Consequently, the

Final Act of the Ramsar Conference elaborated what category of birds these were.

This was further refined at the fourth Conference of the Parties.99 While the

original focus on the Convention was on wetlands as waterfowl habitat, the final

Ibid.
Ibid.
The relationship of waterfowl to the Convention is discussed more substantively in the next
chapter.
Supra, note 5 at Article I(l)
For a discussion of some of the shortcomings of this definition see Supra, note 8 at page 3-4. For a
discussion on the difficulty of defining wetlands see Kruchek, B.L. "Extending Wetlands
Protection Under The Ramsar Treaty's Wise Use Obligation, 20(2) Arizona Journal of
International and Comparative Law 409-440(2003) at page 409-410.
Supra, note 5 at Article 1(2).
Ibid, preamble.
See Mathews, Supra, note 49 at page 41-2.
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agreement was to conserve wetlands generally, despite the retention of the

waterfowl focus on the title.

The main aim of the Ramsar Convention is "to stem progressive encroachment on

and loss of wetlands"loo "by combining far-sighted national policies with co-

ordinated international action."lol It realized that conserving wetlands requires

concerted international action but needs to be based on or aided by futuristic

policy action within nation states. This was as a result of the need to balance the

requirement for international action with the reality of sovereignty over natural

resources by states. To achieve the objectives of the Convention, the Convention

places several obligations on Member States. Firstly, each Contracting Party is

required to designate at least one wetlands on the List of Wetlands of

International Importance (referred to simply as the List).lo2 This provides the

springboard for all the other obligations that parties have as signatories to the

Convention. The Convention does not provide details on how a wetland qualifies

to be considered as one of international importance thus eligible to be placed on

the List. All that Article 2 stated was that contracting parties were to designate

"suitable wetlands" and further that once designated "the boundaries of each

wetland shall be precisely described and also delimited on a map and ... may

incorporate riparian and coastal zones adjacent to the wetlands, and islands or

bodies of marine water deeper than six metres at low tide lying within wetlands,

especially where these have importance as waterfowl habitat."lo3 Thus being a

waterfowl habitat was the first criteria for determining importance. In addition, to

be placed on the List consideration should be made of the international

significance of the wetlands based on ecology, botany, zoology, limnology and

hydrology.l'" Selection criteria for designating wetlands of international

importance were originally adopted at the International Conference on

Supra, note 5, preamble.
Ibid.
Supra, note 5 at Article 2( I)
Ibid.
Supra, note 5 at Article 2(3).
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Conservation of Wetlands and Waterfowl in Heiligenhafen in 1974 and has been

refined by meetings of the Conference of the Parties since then.los

At the fourth meeting of Conference of the Parties detailed rules for identifying

wetlands of international importance were adopted. I 06 These rules provide that a

wetland would be considered to be of international importance if it met one out of

the three agreed criteria, being:

• representativeness of natural or near natural wetlands in the

biogeographical region, play a substantial hydrological, biological

or ecological role in the natural functioning of a major river basin or

coastal system, especially where it is located in a trans-border

position; or is an example of a specific type of wetland, rare or

unusual in the appropriate biogeographical region.

• General criteria based on plants or animals, if it supports an

appreciable assemblage of rare, vulnerable or endangered species or

subspecies of plant or animal, or an appreciable number of

individuals of anyone or more of these species; or it is of special

value for maintaining the genetic and ecological diversity of a region

because of the quality and peculiarities of its flora and fauna; or it is

of special value as the habitat of plants or animals at a critical stage

of their biological cycle; or it is of special value for one or more

endemic plant or animal species or communities.

• Criteria based on Waterfowl, if it regularly supports 20,000

waterfowl; or it regularly supports substantial numbers of individuals

from particular groups of waterfowl, indicative of wetland values,

productivity or diversity; or where data on populations are available,

it regularly supports 1% of the individuals in a population of one

species or subspecies of waterfowl. 107

Supra, note 47.
See http://www.ramsar.orgipdf/rec!key rec 4.07e.pdf. (Accessed on 25/3/20 J 0)
Ibid.
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Two interesting provisions are contained in Article 2 related to the designation of

wetlands onto the list of International Importance. The first relates to sovereignty

of states. The Convention points out that "the inclusion of a wetland in the List

does not prejudice the exclusive sovereign rights of the Contracting Party in

whose territory the wetland is situated.,,108 The Convention thus preserves the

state's sovereign rights over their territory and over the management of the

wetlands in their territory. Secondly, on designating wetlands onto the list, states

are to consider their international responsibilities for the conservation,

management and wise use of migratory stocks of waterfowl. I09

The second obligation that State Parties have revolves around the obligation to

promote conservation and wise use of wetlands. The Convention obligates

contracting parties to "formulate and implement their planning so as to promote

the conservation of the wetlands included in the List, and as far as possible the

wise use of wetlands in their territory." I10While the obligation for Wetlands on

the List is to ensure their conservation, for the other wetlands, contracting parties

are required to ensure wise use, but only to the extent possible. The term "wise

use" was however not defined by Convention and only elaborated on by

subsequent meetings of the Conference of the parties. III The term and its

application are critical to linking wetlands management to property rights

regulation since wise use relates to land-use management.

The third obligation is the requirement to "promote the conservation of wetlands

and waterfowl by establishing nature reserves on wetlands whether they are

included on the list or not, and provide for their wardenning.Y'<To enable the

parties fulfill their obligations, The Convention encourages research and exchange

of data and publications.l+' promotion of training of personnel in the area of

Supra, note 5 at Article 2(3).
Ibid, Article 2(6)
Supra, note 5 Article 3( I).
For an exhaustive discussion of the concept see chapter 2, 7 and 8 of this thesis.
Supra, note 5,Article 4( I)
Ibid, Article 4(3)
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wetland research, management and wardening.l" The Convention recognizes the

international nature and importance of wetlands and calls for co-operation

between Contracting Parties and consultation in the implementation of obligations

under the Convention. I IS

Regarding institutional arrangements under, Article 6 of the original text only

provided that "Contracting Parties shall, as the necessity arises, convene

Conferences on the Conservation of Wetlands.,,116 The Convention did not

specify the frequency of such conferences and gave them only consultative

status. 117Consequently, it was not until 1987 that this anomaly was corrected. The

Regina Amendments to the Convention were adopted in 1987, to ensure that there

was an institutionalized Conference of the Parties. Consequently, the amended

Article 6 provides the institutional framework governing the Convention. I 18

The Conference of the Parties (COP), a gathering of all state parties to the

Convention is the supreme organ of the Convention. Its duties are to review and

promote the implementation of the Convention. I19The COPs are to be convened

within a maximum interval of three years, unless the Conference decides

otherwise. 120Extraordinary meetings can be convened on the request of a third of

the Contracting Parties. 121Specific duties of the COP include:

• Discussing implementation of the Convention;

• Discussing additions to and changes in the List;

• Consider changes regarding the ecological character of wetlands included

in the List;

Ibid. Article 4(5).
Supra, note 5 Article 5( 1).
de Klemm, c., and Createaux, I, The Legal Development of the Ramsar Convention, (Ramsar
Convention Bureau, 1995), available at http://ramsar.org/lib/liblegale.htm (Accessed on
26/6/2006)
Ibid.
Supra, note 5 at Article 6.
Ibid.
Ibid
Ibid.
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• Make recommendations to the members regarding conservation, management and

wise use of wetlands and their flora and fauna;

• Request relevant international bodies to prepare reports and statistics on

international matters affecting wetlands;

• Adopt any other recommendations and resolutions to promote the functioning of

the Convention. 122

In addition to the COP, the Convention also provides for a Secretariat, which it

refers to as a bureau. 123 The Convention designates IUCN to undertake the duties

of a secretariat until another organisation or government is designated to take over

those functions. 124 These duties include:

• Assisting in convening COP meetings;

• Maintaining the Lists of Wetland of international Importance;

• To receive and forward notifications of any alterations to the List, or

changes in character of wetlands included therein to all contracting

parties and arrange for their discussion at the next COP; and

• To make known to concerned Contracting Party (ies)

recommendations of the COP regarding alterations to the List or

changes in the character of wetlands listed therein. 125

In addition, at the third COP in Regina, parties passed a resolution for the

establishment of the third body, a standing Committee to provide continuity of the

COP's authority between meetings. 126 While the overall duties of the committee

are limited to areas on which the COP has made decisions, it can also make

recommendations for consideration at subsequent meetings. It supervises the

implementation of policy by the Bureau, execution of its budget, conduct of its

programmes, and personnel matters.l'" The committee provides general guidance

Ibid.
Supra, note 5 Article 8.
Ibid.
Supra, note 5.
Mathews, supra, note 49, page 84.
Ibid.
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and advice to the Bureau, promotes regional cooperation and acts as the steering

committee at meetings.!28 Lastly, there is a scientific and technical review panel

as a technical body to advise the Standing Committee and Bureau. 129

The implementation of the Convention depends on the good will of the members

and their voluntary adherence to the resolutions and recommendations of the

Conference of the Parties. There are no sanction mechanisms or financial

arrangements within the text of the Convention.

4.3.3 Summary of Amendments to the Ramsar Convention

Since its adoption in 1971 and entry into force in 1975, the Ramsar Convention'<"

has been amended twice. The first amendment took place following an

extraordinary COP in Paris between 2 to 3 December 1982. When the need to

amend the Convention became apparent, it was realized that the text adopted at

Ramsar did not provide for any amendment procedure.i " To ensure that this

anomaly was rectified, the conference of the Parties made a recommendation at its

meeting in Cagliari Italy in 1980, that a Protocol to the Convention should be

adopted to make provision for procedures for amending the Convention.l+'

At the extraordinary conference of the contracting parties held at UNESCO

headquarters in Paris in December 1982, a draft text prepared by the delegation of

the United Kingdom was considered, discussed and adopted with a few

amendments. 133.The Protocol became known as the Paris Protocol!34 and dealt

with three issues. Firstly, it sought to increase the number of contracting parties to

Ibid.
For a discussion of the functions of this See generally Supra, note 51.
Supra, note 5
de Klemm, C., and Createaux, I, The Legal Development of the Ramsar Convention, (Ramsar
Convention Bureau, 1995), available at http://ramsar.org/lib!liblegale.htm (Accessed on
26/7/2009).

See recommendation 1.7 at the 151 Meeting of the COP In Cagliari Italy, 24-29 November 1980.
Available at http://www.ramsar.org/rec/kev rec I index.htrn (Accessed on 6/4/2009).
Supra, note 13 1.
See http://www .ramsar.org/cda/en!ramsar-documents-texts-paris-protocol-to/main/ramsar! 1-31-
38%5E21003_4000 _O. (Accessed on 6/4/2009).
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the Ramsar Convention.l " Secondly, the Protocol sought to make authentic the

official versions of the Treaty in Arabic, French, English, German, Russian and

Spanish. \36 It thus amended Article 12 of the Convention by deleting the words

"in any case of divergence the English text prevailing" and replacing them with

the words "all texts being equally authentic" 137. Lastly, the Protocol added to the

Convention Article 10 bis.138 The article established a procedure for amending the

Convention. It stipulated that the amendments could only take place at a specially

convened meeting to address amendrnents.F" Any party is free to propose

amendments to the Convention 140 by informing the Bureau of the proposals and

sending a draft text of the proposals, which text shall be circulated by the Bureau

to all parties to the Convention for their comments within three months.i'" A

meeting to consider amendments shall be convened upon the written request of a

third of the members 142 and amendments to be effected requires the support of

two-thirds of the members present and voting at such meeting. 143

The Paris Protocol came into effect on 1 October 1986 following ratification by

two-thirds of the states parties to the Convention as provided for in the Protocol

on the date the Protocol was opened for signature.Y'Even before the Paris

protocol had been adopted, there were already proposals for amendment of the

Convention. Indeed it is these proposals that led to the necessity for the adoption

of the Paris Protocol. At the meeting of the Conference of Parties in Cagliari,

Italy, recommendation was made for a series of amendments to the Convention.

These amendments dealt with organization of periodic ordinary meetings of the

Conference of the Parties, adoption of rules of procedure by the Conference of the

Parties, conferring new powers upon the Conference of the Parties, the Authority

Ibid, Preamble.
Until this meeting only the English version of the Treaty was an authentic version.
Supra, note 132, Article 2.
Ibid, Article I.
Supra, note 5 Article 10 bis (I).
Ibid., Article 10 bis(2).
Ibid., Article 10 bis(3).
Ibid., Article 10 bis(4).
Ibid., Article 10 bis(S).
Ibid., Article 6.
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of the Conference of the Parties to create a standing committee and to utilize the

outstanding expertise of IWRB , the establishment of a permanent secretariat,

expansion of the functions of the permanent secretariat, attendance of observers,

inclusion of an appendix to the Convention containing criteria for the selection of

Wetlands ofInternational importance, procedure for settling disputes and the right

of parties to adopt stricter domestic measures than those provided for in the

Convention. 145

A draft amendment containing the above proposals was discussed at a meeting of

the second Conference of the Parties in Hague between zs" and 31SI May 1985.

However, since the Paris protocol had not come into force, the amendments could

not be adopted. Following the entry into force of the Paris protocol in 1986, it

henceforth became possible to make substantive amendments to the Ramsar

Conventions. Thereafter at the extraordinary Conference of the Contracting

Parties on zs" May 1987 in Regina Canada, amendments were made principally

to Articles 6 and 7 of the Convention. These amendments became known as the

Regina amendments. These did not affect the basic substantive principles of the

Convention, but related to its operation: powers of the Conference of the Parties,

establishment of a Standing Committee, a budget, and a permanent Bureau or

secretariat. 146 These amendments came into force on 1 May 1994, although the

Parties, in the spirit of Resolution 3.4 from the 1987 meeting, observed the

provrsions of the amendments on a voluntary basis throughout the interim

period.147
. The amendments formally established the Conference of the Parties as

an institution of the Convention and gave it certain powers, mainly to examine the

implementation of the Convention and to adopt financial regulations and a budget.

Supra, note 13 1.
See http://www.ramsar.org/cdalramsar/displav/main/main.jsp?zn=ramsar&cp= \-36-62 4000 0
(Accessed on 6/4/2009).
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4.3.4 Key Issues From Ramsar COP Meetings

Since the Ramsar Convention entered into force, ten meetings of the Conference

of the Parties (COP) have been held. At each of these meetings several

recommendations and resolutions have been adopted, some clarifying certain

provisions of the Convention, others amending the Convention and others dealing

with implementation issues. The last such COP was held in Changwon, South

Korea (also known officially as the Republic of Korea) in 2008.148 The highlights

of the discussions at each COP are as follows: 149

The first COP of the Convention took place in Ceglieri, Italy, in November 1980.

It adopted new criteria for identifying wetlands suitable for designation to the List

of wetlands of International Importance and approved the elaboration of a

Protocol to amend the Treaty. It also defined the meaning of the term "wise use"

to mean the maintenance of the ecological character of wetlands. Wise use of

wetlands involves maintenance of their ecological character, as a basis not only

for nature conservation, but also for sustainable development. 150 The second COP

took place in Groningen, Netherlands on 7-12 May 1984. The COP established

the framework for implementing the Convention, agreed on a list of commitments

and priorities for the next triennium. The COP adopted detailed measures to

ensure that Contracting Parties in accordance with the requirement of Article3(1)

formulate their planning so as to promote the conservation of the wetlands

included in the List of Wetlands of International Importance, and as far as

possible the wise use of wetlands in their territory. These measures, within the

national context were scientific, policy and law, education and public awareness,

management and special action regarding wetlands of international importance. In

addition, the Parties were also to undertake international measures including

For documents on the results of COP lOin 2008 see http://www.ramsar.org/cdaJen/ramsar-
documents-cops-cop I0/main/ramsar/I-31-S8-127 4000 0 . ( Accessed on 13/6/2009)
For a comprehensive outcome of Each COP see http://www.ramsar.org/indexkeydocs.htm .
(Accessed on 13/6/2009)

See Recommendation .1.S available at http://www.ramsar.org/cda/en/ramsar-documents-cops-
cop l-recommendation-I-S/main/ramsarll-31-58-134%SE23007 4000 0 . (Accessed on
13/6/2009)
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international cooperation, data requirements and financial and technical

assistance.

The third COP was held in Regina, Canada, in 1987. It adopted revised criteria for

identifying wetlands of international importance; guidelines for implementation of

the wise use concept and defined for the first time the meaning of the concept

"wise use" within the context of wetlands; established the standing Committee,

approved the establishment of the Ramsar "Bureau" or Secretariat with two

components, one based within IUCN headquarters in Gland Switzerland and

another within IWRB headquarters in Slimbridge UK. It also established a formal

scientific and technical link with IUCN and IWRB and also established a Wise

Use Working Group. Wise use of wetlands was defined at this meeting as "their

sustainable utilization for the benefit of humankind in a way compatible with the

maintenance of the natural properties of the ecosystem.v'?' Sustainable utilization,

on the other hand, was defined as "human use of a wetland so that it may yield the

greatest continuous benefit to present generations while maintaining its potential

to meet the needs and aspirations of future generations". 152

The fourth COP took place in July 1990 at Montreux,Switzerland. This COP

approved the framework for the implementation of the COP, developed and

adopted revised criteria for identifying wetlands of international importance,

expanded guidelines for the implementation of the wise use concept, consolidated

the Ramsar secretariat into a single unit within IUCN headquarters, established

the Monterux Record153 and the Wetland Conservation Fund and adopted Spanish

as the third official language of the Convention.

See http://www .ramsar. org/cda/en/ram sar-documents-cops-cop3 -information-on -wise-
use/main/ramsarl 1-31-58-132%5E231 ')9 4000 0 . (Accessed on 13/6/2009)
Ibid
The Montreux Record is a register of wetland sites on the list of List of Wetlands of International
importance where changes in ecological character have occurred, are occurring, or are likely to
occur as a result of technological developments, pollution or the human interference and is
maintained as part of the Ramsar List.
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The fifth COP took place in Kushiro Japan on 9th_16th June 1993. The meeting

was held against the backdrop of the conclusion of the United Nations Conference

on Environment and Development, IS4 with its attendant decisions. Specifically the

adoption of the Convention on Biological Diversity, which also addressed issues

of wetlands conservation, necessitated the COP to address issues regarding the

relationship between the Ramsar Convention and the Convention on Biological

Diversity.lss The final statement from the COP called for cooperation between the

Ramsar Convention and the Convention on Biological Diversity. It further held

that in response to Agenda 21 and to the challenge of promoting conservation of

biological diversity and the wise use of wetlands, and in the interests of the

immediate application of the Convention on Biological Diversity, the Ramsar

Convention would in the ensuing triennium undertake key actions to ensure

conservation of wetlands and biodiversity in general.

The agreed upon actions fell under four broad categories: 156 Conservation and

management of wetlands of international importance; formulation and

implementation of planning so as to promote the conservation and wise use of

wetlands; promotion of international cooperation through development assistance

and management of shared wetland ecosystems, water resources, and species; and

increasing awareness of the Convention and promotion of its aims. Regarding

conservation and management of wetlands of international importance, the

Contracting Parties agreed to establish coherent national networks of Ramsar sites;

monitor the status of these sites and adopt measures to maintain their ecological

character; establish and apply methodologies to manage these sites, incorporating

consideration of their catchments; and restore degraded wetlands and compensate

for lost wetlands.

For a summary of he outcome of UNCED, see
http://www.eoearth.org/article/United Nations Conference on Environment and Development
(UNCED), Rio de Janeiro, Brazil. (accessed on 13/6/2009)
See Kushiro Statement, available at http://www.ramsar.org/cda/en/ramsar-documents-cops-cop5-
kushiro-statement/main/ramsar/I-31-58-130%5E23374 4000 0 . (Accessed on 13/6/2009).
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Under the broad objective of formulating and implementing planning so as to

promote conservation and wise use of wetlands, the Parties would develop national

and regional wetland policies, as provided in the Ramsar "Guidelines for the

Implementation of the Wise Use Concept" adopted at Montreux; manage wetlands

in accordance with wise use principles; and take account of wetland functions and

values in developing and applying other national policies. On the area of

international cooperation, the Parties would promote cooperation with other global

and regional conventions and organizations; review the impact of current

development assistance on wetlands in order that it contributes to their conservation

and wise use; generate support from bilateral and multilateral funding agencies;

strengthen regional coordination on wetland issues of common concern; and

.establish international networks of wetlands with significant ecological or

hydrological links, which require coherent management, and develop joint

management programmes for shared wetlands.

Lastly, the Parties committed to increasing awareness of Ramsar Convention. In

addition to the Kushiro statement, the COP also established the Scientific and

Technical Review Panel (STRP), which would become a key body within the

Ramsar framework.

The sixth COP was held on 19th_26th March 1996 in Brisbane, Australia. The COP

adopted the Ramsar Strategic Plan for 1997-2002, adopted working definitions of

ecological character and guidelines for describing and maintaining the ecological

character of listed sites; and adopted criteria based on fish for identifying wetlands

of international importance.

The seventh COP was held in San Jose, Cosa Rica from 10th_18th May 1999. It was

the first time that the COP was held under a theme, a trend that would continue in

future meetings. The theme for this COP was "People and Wetlands: The Vital

Link." One of the notable outcomes of this COP was the series of guidelines

adopted. These included guidelines on national wetland policies; on reviewing laws
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and institutions to promote the conservation and wise use of wetlands, on local

community participation; public awareness; and on river basin management.

The eighth COP was held under the theme "Wetlands, Water, Life and Culture" on

19th_26th November 2002, in Valencia Spain. The meeting adopted a new Strategic

Plan for the period 2003-2008 and a Communication, Education and Public

Awareness programme for 2003-2008; adopted a new mode of operation for the

Scientific and Technical Review Panel; and also further guidance for the Parties,

covering allocation and management of water, site management planning,

integrated coastal zone management, wetland inventory, under-represented wetland

types and peatlands.

The ninth COP held in Kampala, Uganda between 8-15 November 2005 under the

theme "Wetlands and Water: Supporting Life, Sustaining Livelihoods, marked the

first time for the COP to take place in an African country. The meeting was also

partly in recognition of the tremendous steps made by Uganda in conserving and

wisely utilizing its wetlands, and in implementing the Ramsar Convention.l " In

furtherance of its theme, the COP adopted several resolutions geared towards

addressing water related issues as far as wetlands and the Ramsar Convention is

concerned. The resolutions related to, among others, a conceptual framework for

the wise use of wetlands and the maintenance of their ecological character, an

integrated framework for the convention's water-related guidance; river-basin

management; and guidelines for the management of groundwater to maintain

wetland ecological character. The resolution on the conceptual framework for the

wise use of wetlands and the maintenance of their ecological character reviewed

the definition of the term wetlands to include recent developments including the

work of the Brundtland Commission and the report on the Millennium Ecosystem

For a summary of some of the key steps taken by the Ugandan government including adoption of a
national wetland policy, see. for example, speech of Delmar Blasco, Secretary General
Convention on Wetlands during the occasion of the launch of wetlands sector strategic plan for
2001-20 lOon 151 February 200 I. Available at http://www.ramsar.org/cda/en!ramsar-news-
archives-200 l-world-wetlands-dav-200 1-21657 Imain/ramsarl 1-76-45-88%5£21657 4000 0
(accessed on 13th June 2009)
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Assessment. 158 It defined WIse use of wetlands as "the maintenance of their

ecological character, achieved through the implementation of ecosystem

approaches within the context of sustainable development."

The tenth COP was held in Changwon, South Korea from zs'" October to 4th

November 2008 under the theme "Healthy Wetlands, Healthy People." At the

end of the COP, the Changwon Declaration on Human well-being and wetlands'<"

was adopted. The declaration is a call to action, highlighting some of the priority

actions for all in efforts to deliver on some of the most critical environmental

sustainability goals. It covers such areas as water, people's livelihoods, land use

change, biodiversity and wetlands, climate change, people's health, planning,

decision making, finance and economics, and knowledge and experience sharing.

The primary purpose of the Declaration was to "to transmit key messages

concerning wetland-related issues to the many stakeholders and decision-makers

beyond the Ramsar community who are relevant to the conservation and wise use

of wetlands, to inform their actions and decision-making". 160

The other important resolutions at the 1o" COP included the adoption of the

Strategic Plan for 2009-2015, resolution on the continuing efforts to convert the

Ramsar Secretariat into an international organization and on the modalities to

facilitate its work. The COP also addressed in resolution x.24 the issue of climate

change and its impacts on wetlands. The resolution was made against the

backdrop of the recognized role of wetlands in providing ecosystem services

which relate to climate change mitigation and adaptation. However, aware of the

potential adverse implications of climate change on the efforts to conserve and

wisely use wetlands and previous COP decisions, the resolution urged r greater

efforts at addressing the impacts of climate change on wetlands. The COP

recognized "that the wise use and restoration of wetlands contributes to building

See http://www.millenn iumassessment.org/en/index.aspx (Accessed on 14/6/ 2009).
Adopted by resolution X.3 of the COP. Available at
http://www.ramsar.orgicop IO/cop 10 changwon english.pdf. (Accessed on 13/6/2009)
Ibid.
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the resilience of human populations to climate change impacts and can attenuate

natural disasters expected with climate change, such as the use of restored

floodplain wetlands to reduce risks from flooding.v'?' The resolution, amongst

other things, urged Contracting Parties "to manage wetlands wisely to reduce the

multiple pressures they face and thereby increase their resilience to climate

change and take advantage of significant opportunities to use wetlands wisely as a

response option to reduce the impacts of climate change."

In sum, therefore, the COPs have been useful in giving more detailed guides on

the better implementation of the provisions of the Ramsar Convention and in

ensuring the Parties meet their obligations to ensure conservation and wise use of

wetlands and to conserve biological diversity generally.

4.3.5 Assessment of the Ramsar Convention

The Ramsar Convention was the first first modern global treaty on conservation

and wise use of natural resources and habitats. 162 It also remains the only global

treaty to address the specific requirements of a single type of ecosystem as well as

the species dependent upon it.163 It provides the framework for the management

of wetlands, and through its specific provisions and resolutions adopted by

Conference of the Parties has continued to give guidance to states in the

conservation and wise use of wetlands. It also has urged for and encouraged

development of national policies and laws, their continuous update to ensure

comprehensive protection of wetlands.

However, despite its unique and positive role in the management of wetlands, the

Convention has several shortcomings which limit its effectiveness. The first

relates to the relationship between the need for international action and the

Resolution x.24 number 18. Available at
http://www.ramsar.org/res/keyresxindexe.htm.(Accessed on 14/6/2009)
See Kushiro statement, Supra, note 155.
See Navid, 0, "The International Law of Migratory Species: The Ramsar Convention," 29 Natural
Resources Journal 1002(Fall 1989) at page 1003.
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necessity for safeguarding the sovereign rights of states. The Convention, in our

view, takes a very cautious approach and leans on the side of sovereignty. Firstly,

in discharging the flagship obligation under the Convention, which is designation

of at least one wetlands onto the List, the sovereign rights of Parties are protected.

The Convention points out that designation shall not prejudice the "exclusive

sovereign rights of the Contracting Party in whose territory the wetland is

situated.,,164 Moreover the other obligation of ensuring wise use of all other

wetlands is to be undertaken only to "the extent possible." The Convention

therefore gave preference to national action and limited the efficacy of

international responsibility and action, subordinating the same to state's sovereign

rights and powers.

Even though the original focus of the Convention on waterfowl was abandoned by

the time the Convention was adopted, a reading of the text reveals a bias towards

waterfowl. This is evident from the title which still retains the Convention as one

on "Wetlands of International Importance especially as Waterfowl habitat.,,165

Secondly, the preamble to the Convention amplifies this bias towards waterfowl

habitat, pointing out firstly that the Contracting Parties consider "the fundamental

ecological functions of wetlands as regulators of water regimes and as habitats

supporting a characteristic flora and fauna, especially waterfowl,,166 and then

pointing out that one of the key rationale for the convention is the recognition that

waterfowl in their seasonal migration may transcend international borders.l'"

Article four requires Contracting Parties to increase the population of waterfowl

on their wetlands. This narrow focus on waterfowl detracts from the critical

aspect of wise use and conservation of wetlands as an important ecosystem and

not just as a habitat for waterfowl.

Supra, note 5 Article 2(3).
Supra, note 5.
Ibid.
Ibid.
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The third shortcoming of the Convention relates to implementation. The

Convention IS predicated upon international cooperation for nature

conservation. 168 Despite this, the provisions for international cooperation within

the Convention do not carry mandatory obligations. 169 Indeed, one sees a very

careful attempt to use permissive and not mandatory language when discussing

obligations of parties within the Convention. The obligations of State Parties

under the Convention are predicated on national programs and actions to ensure

their adherence. Consequently, the effectiveness of the Convention is measured

by each government's interest in creating a national administration for the

enforcement and enforcement of national policies aligned to the Convention's

mandate. 170 The lack of mandatory provisions within the Convention, coupled

with reliance on national implementation and enforcement action without any

additionally international enforcement mechanism within the Convention limits

the utility of the Convention. Thus, whereas, the Wise Use Guidelines can be held

as one of the most innovative aspects of the Ramsar Convention.l " states are only

urged to adhere to them and take action at the national level to ensure their

implementation. There are very little consequences that flow from non-adherence

to the guidelines.

Borrowing from early approaches in wildlife management, the Ramsar

Convention appears to take as the principal conservation approach, the creation of

nature reserves. 172 However, this approach will result in the creation of islands of

wetlands rather than chains resulting in the loss of much of their value. 173

Supra, note 163.
See Golding, S.L.T., c c Beyond The Ramsar Convention: A Proposal for the International
Protection of Wetlands Through Binding Regional Agreements," 3 Colorado International
Environmental Law and Policy 359-380(1992) at page 370
Ibid.
For a discussion of wise use within the Convention see Ramsar Convention Bureau, Handbook
one on Wise use of Wetlands, Third Edition, 2007. Available at
http://www.ramsar.org/pdf/lib/lib handbooks2006 eOl.pdf. (Accessed on 27/5/2007)
Supra, note 5 Article 4( I).
Supra, note 169 at page 371.
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The Convention too failed to address the issue of financial resources especially

for developing countries, who because of poverty levels and the state of

development would require substantial resources to ensure conservation of

wetlands and restoration of already degraded wetlands. The need for

establishment of a fund especially to support developing countries was the subject

of animated discussions at Montreux in 1990. The discussion resulted in the

establishment of a small fund which was to increase with time.174

The question of the impact of land, its ownership and regulation as relates to

wetlands management while recognized by the Wise Use Guidelines, is not

addressed either by the Convention or guidelines. Both transfer this issue to

nation states to deal with by urging them to develop appropriate land use policies

and guides in accordance with their sovereign interests.

4.4 Other Conventions Impacting on Wetlands Management

There are several other Conventions that, although not directly and wholly

dedicated to wetlands conservation, are relevant to wetlands management. The

discussion of such Conventions should appreciate the emergence of international

environmental law as a discipline III international discourse. 175 Such

developments date back to the 1972 United Nations Conference on the Human

Environment" and specifically the Declaration of Principles adopted at the end

of that conference.l " The declaration sought to address the human environment

and developed common principles for its management. It put man at the center of

For a discussion of the debate on the establishment of the fund see Supra, note 48 at page78-9.
For a discussion of the that development including all the relevant epochs see Birnie, P. and A.
Boyle, International Law and The Environment, 2nd Edition (Oxford University Press, New York,
2002). See also Preston, BJ. "The Role of the Judiciary in Promoting Sustainable Development:
The Experience of Asia and the Pacific" in 9 (2&3) Asia Pacific Journal of Environmental Law
109-211 (2005).
For a report of the Conference see
http://www.unep.org/Documents.MultilinguaIlDefault.asp?DocumentlD=97 (Accessed on
12/4120100)
See http://www.lInep.org/Docllments.Multil ingllallDefau It.asp?DocllmentlD=97 &Artic1el D= 1503
(Accessed on 12/4/20 I0)
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the management of the environment. It stated that "the protection and

improvement of the human environment is a major issue which affects the well-

being of peoples and economic development throughout the world; it is the urgent

desire of the peoples of the whole world and the duty of all governments.,,178

Critical for the management of Wetlands is Principle Two of the Declaration. The

Principle provides that "the natural resources of the earth, including the air, water,

land, flora and fauna and especially representative samples of natural ecosystems,

must be safeguarded for the benefit of present and future generations through

careful planning or management, as appropriate." This Declaration was adopted

one year after the adoption of the Ramsar Convention. Subsequent Declarations

and Conventions lend greater support to the need for the conservation and wise

use of wetlands, especially the evolution of the concept of sustainable

development within the context of international environmental law. ,,179

Of the numerous Conventions and agreements relevant to environmental

management, the ones that most directly influence wetlands management include

the Convention of Biological Diversity (CBD),180 The Convention on

International Trade in Endangered Species of Wild Fauna and Flora (CITES),181

the Convention on the Conservation of Migratory Species of Wild Animals, 182the

International Treaty on Plant Genetic Resources for Food and Agriculture 183and

the World Heritage Convention. 184These five Conventions focus on biodiversity

related issues. Just like the Ramsar Convention, each of these other biodiversity-

related Conventions works to implement actions at the national, regional and

international level in order to reach shared goals of conservation and sustainable

Ibid.
For an extensive discussion of the concept of Sustainable Development See Preston, BJ. "The
Role of the Judiciary in Promoting Sustainable Development: The Experience of Asia and the
Pacific" in Vo. 9 Issues 2&3 (200S) Asia Pacific Journal of Environmental Law 109-211.
Adopted an UNCED in Rio on Ith June 1992.
T.I.A.S No 8249( 1973), adopted on 3rd Match 1973 and entered into force on I st July 1975.
Done at Bonn on 23rd June, 1990. Available at
http://www.cms.intidocuments/convtxtlcmsconvtxt.htm. (Accessed on 21 I 10/2009)
Available at ftp://ftp.fao.org/docrep/faoIOll/iOSI Oe/iOSI Oe.pdf.(Accessed on 2S/1 0/2009)
Adopted by the General Conference of the United Nations, Educational, Scientific and Cultural
Organisation on 16th November 1972. Available at http://whc.unesco.org/archive/convention-
en.pdf.(Accessed on 2S1 I012009).
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llse.185The governing bodies of each Convention have set out specific mandates

for cooperation among the biodiversity-related conventions. In line with these

mandates, reference to cooperation is made in a number of decisions from these

governing bodies, and has led to the development of memoranda of cooperation

and joint work programmes between the Conventions. These provisions have

resulted in a wide range of cooperative activities being undertaken by the

Conventions in support of shared goals. To further enhance cooperation, a

Biodiversity Liaison Group comprising the executive heads of the six

biodiversity-related conventions was established in 2002. Options for advancing

cooperation have been put forward at the meetings of the Biodiversity Liaison

Group and other meetings. In addition there is the UN Framework Convention on

Climate Change.l'" A highlight of the salient provisions of these Conventions

follow.

4.4.1 Convention on International Trade in Endangered Species of Wild

Flora and Fauna

The Convention on International Trade in Endangered Species of Wild Flora and

Fauna (CITES)187 is a treaty to regulate global trade in threatened and endangered

species. Its aim is to ensure that international trade in specimens of wild animals

and plants does not tbreaten their surviva\.\'&'&Consequently tbroughits three

appendices, the Convention accords varying degrees of protection to more than

30,000 plant and animal species. The regulation is done due to recognition that

"wild fauna and flora in their many beautiful and varied forms are an

irreplaceable part of the natural systems of the earth which must be protected for

this and the generations to come,,189 and that while "peoples and States are and

should be the best protectors of their own wild fauna and flora,,19o it is recognized

See the joint Website of the biodiversity-related Conventions at http://www.cbd.int/blg/.
(Accessed on 2511012009).
Available at http://unfccc.int/resource/docs/convkp/conveng.pclf. ( Accessed on 25110/2009).
Supra, note 181
See httpPen.wikipedia.org/wiki!CITES. (Accessed on 25110/2009).
Supra, note 181, Preamble
Ibid.
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further "international co-operation is essential for the protection of certain species

of wild fauna and flora against over-exploitation through international trade.,,191

The level of trade restrictions for each species under CITES varies according to

the level of threat it faces.192 In many respects it is amongst the most effective

1 "d' c: li 193 Thregu ator structures as It provi es sanctions lor non-comp lance. e

Convention though not directly related to wetlands conservation, its role in

regulation of international trade in certain endangered species would supplement

the overall aim of the Ramsar Convention which is to stem progressive

encroachment on and loss of wetlands. This is because many species are declining

not just because of loss of habitat but also because of increased exploitation. 194A

major contributor to this is trade. The Convention, for example, can help prevent

the over-exploitation of rare and endangered species of plants and animals found

in wetlands.

4.4.2 Convention on the Conservation of Migratory Species of Wild Animals

The adoption of the Convention on the Conservation of Migratory Species of

Wild Animals (CMS, also known as the Bonn Convention) followed awareness

throughout the 1970s about the vulnerability of migratory animals.l'" Due to the

need for international cooperation to respond to the challenges posed to these

animals, the Convention on the Conservation of Migratory Species of Wild

Animals, usually referred to as the CMS, or the Bonn Convention was concluded

in 1979. 196

Ibid.
The Convention is most notably known for its regulation of trade in ivory from elephants.
Birnie, P. and Boyle, A. International Law and The Environment, 2nd edition (Oxford, Oxford
University Press, 2002) at page 625. See also Supra note 177, Articles 11,Xli and Xlll
Birnie. P and Boyle, A., Ibid, page 626.
For discussion of this vulnerability see,
http://www.birdlife.org/action/change/cms/wbw 25 2 bonn convention 13 15.pdf. (Accessed
on 25/ I0/09).
Done at Bonn, Germany on 23rd June 1979
http://www.cms.int/documents/convtxtlcmsconvtxt.htm. (Accessed on 25/10/09).
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The Convention aims to conserve terrestrial, marine and avian migratory species

throughout their range. Parties to the CMS work together to conserve migratory

species and their habitats by providing strict protection for the most endangered

migratory species, concluding regional multilateral agreements for the

conservation and management of specific species or categories of species, and

undertaking cooperative research and conservation activities.l'" The focus of the

Bonn Convention is the protection of migratory species.

The Convention covers only migratory species, including whole populations or

geographically separated populations, as may be appropriate. It makes two main

demands of the countries that are party to it. The first is that they must prohibit

the killing or other taking of any endangered migratory species that occur in their

territories. These species are listed in Appendix I of the Convention.198 The

second main demand is that Parties endeavour to conclude Agreements with other

states for a list of species appearing on Appendix 11.199 Although this list does

include some of the endangered species that appear on Appendix I, the main

qualification for appearing on Appendix II is not through being threatened, but the

fact that the species would benefit from international co-operation.

Conservation of those migratory species which during their lifecycle range across

national boundaries requires concerted action by all States that exercise

jurisdiction over any part of the range of a particular species.2oo

4.4.3 World Heritage Convention

The primary objective of the World Heritage Convention (WHC)201 is to identify

and conserve the world's cultural and natural heritage by drawing up a list of sites

Ibid, Article II.
Ibid., Article III.
Ibid., Article IV.
Supra, note 193 at page 622.
Adopted by the General Conference of the United Nations, Educational, Scientific and Cultural
Organisation on 16th November 1972. Available at http://whc.unesco.org/archive/convention-
en.pdf. (Accessed on 25/1 0/09).
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whose outstanding values should be preserved for all humanity and ensuring their

protection through closer cooperation among nations. The Parties to the

Convention have an obligation to identify, protect, conserve, present and transmit

to future generations of the cultural and natural heritage,202 including habitats of

"threatened species of animals and plants of outstanding value.,,203 States can do

so either using their own resources and in appropriate cases, with international

assistance, in particular, financial, artistic, scientific and technical, which it may be

able to obtain.i'"

The Convention, just like Ramsar Convention, works on the basis of a list of

protected sites, known as the "The World Heritage List.,,205The Convention overlaps

but goes beyond Ramsar's scope in relation to conserving habitats by laying more

stringent and specific obligations on its Parties to take conservation measures and its

provisions for financial assistance have provided a model for Ramsar.r'" While it

provides real protection for listed sites, its limitation, however is on the procedure for

listing.

4.4.4 The International Treaty on Plant and Genetic Resources for Food and

Agriculture

The International Treaty on Plant Genetic Resources for Food and Agriculturer'"

aims to ensure the conservation and sustainable use of plant genetic resources for

food and agriculture and the fair and equitable sharing of the benefits arising out

of their use, in harmony with the Convention on Biological Diversity, for

sustainable agriculture and food security.208 The Treaty covers all plant genetic

resources for food and agriculture, while its multilateral system of access and

Ibid., Article 4.
Ibid., Article 2.
Ibid.
Ibid., Article II.
Supra, note 193 at page 622.
FAO Resolution 3 of200 I.
See Article of Treaty. Available at ftpJ/fip.fao.org/docrep/fao/011/i051Oe/i051 Oe.pdf. (Accessed
on 3/2/2009)

126



benefit-sharing covers a specific list of 64 crops and forages. The Treaty also

includes provisions on farmers' rights.

Plant genetic resources for food and agriculture are crucial in feeding the world's

population. They are the raw material that farmers and plant breeders use to

improve the quality and productivity of our crops. The future of agriculture

depends on international cooperation and on the open exchange of the crops and

their genes that farmers all over the world have developed and exchanged over

10,000 years. No country is sufficient in itself. All depend on crops and the

genetic diversity within these crops from other countries and regions. 209

After seven years of negotiations, the FAO Conference adopted the International

Treaty on Plant Genetic Resources for Food and Agriculture, in November

2001 ?'O This legally-binding Treaty covers all plant genetic resources relevant for

food and agriculture.

4.4.5 The United Nations Framework Convention on Climate Change

Climate change has become a subject of great debate within the international

community over the last few years as a result of increasing evidence of its

impacts?" However evidence of and international action on the effects of

climate change has gone on for much longer. At the United Nations Conference

on Environment and Development in Rio de Janeiro in 1992, there were

discussions on the need to reduce greenhouse gas emissions. However due to

differences in opinion amongst participating states at that conference the

measures needed to address the problem and the allocation of responsibility, only

a framework Convention, the United Nations Framework Convention on Climate

See http://www.fao.org/waicent/Faoinfo/Agricultlcgrfa!itpgr.htm. (Accessed on 25/10/2009).
FAO Resolution 3 of200 I. Available at ftp://fip.fao.org/docrep/faoIOl Ili05l Oe/i05l Oe.pdf.
For a discussion on the recent evidence of the magnitude of the climate change impact see the
work of the Inter-governmental Panel on climate change generally and especially its fourth
assessment report. See http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4 syr spm.pdf.
(Accessed on 251 I0109)
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Change was adopted?12 Further details were left to later conventions, a task

fulfilled by the adoption of the Kyoto Protocol.213 The Protocol is scheduled to

lapse in 2012 and the efforts to agree on a successor to the Kyoto Protocol are

ongoing, although with serious disagreements amongst member states.t'"

Climate change and its effects impact on wetlands. At the Tenth COP in

Changwon in 2008, the Parties discussed at length the relationship between

climate change and wetlands. At the end of those discussions, the parties adopted

a resolution on climate change and wetlands which showed the impacts of climate

change on wetlands and thus demonstrating the link between climate change

adaptation and mitigation and the conservation and wise use of wetlands, hence

showing the importance of climate change convention to wetlands

management. 215

4.4.6 The Convention on Biological Diversity

The Convention on Biological Diversity (CBD) adopts an inclusive approach to

the management of all ecosystems and biological resources. It requires the

identification, regulation and management of processes and categories which may

adversely affect biodiversity and the establishment of legal regimes for access to

genetic resources and sharing of benefits arising from their utilization.i'" The

objectives of the CBD include conservation of biological diversity,217 the

sustainable use of its components218 and fair and equitable sharing of the benefits

Adopted an UNCED in Rio on iz" June 1992.
Adopted at Kyoto, Japan on II th December 1997. Available at
http://unfccc. intlresource/c!ocs/convkp/kpeng.pdf. (Accessed on 25/ 10/2009).
See Hunter, D, et al, International Environmental Law and Policy2nd edition, (New York,
Foundation Press, 2002) pages 638-40. See also http://en.wikipedia.org!wiki/Post-
Kyoto Protocol negotiations on greenhouse gas emissions. (Accessed on 25/10/2009)
Resolution X. 24 on Climate Change and Wetlands. Available at
http://www.ramsar.org/pdf/res/key res x 24 e.pdf. (Accessed on 25/1012009).
For a detailed analysis of the CBD see Glowka, L. et al, A Guide to the Convention on Biological
Diversity (Environmental Policy and Law paper No. 30, IUCN, Gland Switzerland and Cambridge
UK, 1994).
Article I of CBD. Full text available at http://www.cbc!.int/convention/convention.shtml
(Accessed on 25/ I0/09).
Ibid.
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that anse out of the utilization of genetic resources.f '" The CBD defines

biological diversity to mean variability among living organisms from all sources,

including, inter alia, terrestrial, marine and other aquatic ecosystems and the

ecological complexes of which they are part: this includes diversity within
. b . d 220species, etween species an ecosystems.

Principle 21 of the Stockholm Declaration captures the principle of not doing

harm and responsibility to cooperate in the management of trans-boundary

resources. This principle, first propounded by the International Court of Justice in

the Trail Smelter Arbitration casi21 received recognition in international law for

the first time in a binding international Convention in the CBD. Article 3 provides

that "states have, in accordance with the Charter of the United Nations and the

principles of environmental law, the sovereign right to exploit their own resources

pursuant to their own environmental policies and the responsibility to ensure that

activities within their jurisdiction or control do not cause damage to the

environment of other or of areas beyond the limits of their national jurisdiction."

Article 4 then proceeds to specify that the provisions of the CBD apply not just

components of biodiversity within the limits of a state's jurisdiction but also to

processes and activities under a party's jurisdiction or control, wherever the

effects of such processes and activities occur.

The CBD's broad formulations include articles on conserving biodiversity and on

using biodiversity in a way that guarantees its survival (i.e. sustainable use of

biodiversity).222 This article is similar to the wise use objective of the Ramsar

Convention. Thus while Article 3.1 of the Ramsar Convention urges for wise use

of wetlands in the territory of a Contracting Party, article 10 of the CBD captures

Ibid.
Article 2 of CBD
33 American Journal of International Law (1939) 182. Where the International Court of Justice
held that no state has the right to user or permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another.
See Hails, AJ, Ed., (Wetlands, Biodiversity and the Ramsar Convention: The Role of the Wetlands
Convention in the Conservation and Wise Use of Biodiversity (Rarnsar Convention Bureau, 1997).
Available at http://www.ramsar.org/lib/lib bio I.htm. (Accessed on 3/2/2007).
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similar focus on sustainable sue of the components of biological diversity by

calling for the integration of conservation and sustainable use of biological

resources into national decision-making.

Article 8 of the CBD emphasizes In situ conservation. While the Ramsar

Convention also prefers this approach through its call for creation of protected

areas,223the CBD contains much more detailed measures that Parties should carry

out as part of in situ conservation. In addition to requiring the creation of

protected areas, the CBD also includes regulating or managing biological

resources important for the conservation of biological diversity, wherever they

occur; restoring degraded ecosystems and promoting the recovery of threatened

species, controlling the release of living modified organisms resulting from

biotechnology and preventing the introduction of alien species which threaten

ecosystems, habitats and species.

There are other provisions of the CBD that are also of similar import to either the

Ramsar Convention or the decisions of the COP. These include the requirements

for local community involvement ill management efforts, incentives for

conservation and sustainable use of components of biological diversity;

environmental impact assessment, access to genetic resources, benefit-sharing and

technology transfer; research and training, public education and awareness;

exchange of publicly available information and technical and scientific

cooperation facilitated through a clearing house mechanism.

Due to the close nexus between the CBD and Ramsar Convention, a close

working relationship was established through the signing of a memorandum of

understanding (MOU) in 1996.224Further to the MOU, the technical bodies of the

Article 4( I) of Ramsar Convention, Supra, note 5.
See http://www.ramsar.orglindexkevdocs.htm (Accessed on 25/ I0/09).
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twoConventions have developed practical working relations. A second MOU was

signed in 2005.225

4.4.7 African and Regional Conventions and Agreements

Within the African continent, the African Convention for the Conservation of

ature and Natural Resources=" is the agreement that covers management of

natural resources. The Convention predated the Ramsar Convention and is an apt

demonstration of the concern of the African governments with conserving natural

resources. The original Convention was the first regional convention on the

environment and provided the framework for African countries to conserve their

environment and sustainably manage their natural resources. Its revision under the

aegis of the African Union was so as to renew the continent's commitments to

environmental conservation but also to domesticate global commitments that they

had entered into. The Convention thus took into account developments in the

international framework for environmental management. This convention

provides the broad framework for the management of all natural resources

including wetlands. In East Africa, the East African Community Treaty227

contains provisions governing the management of the environment and natural

resources within the region.

Chapters 19 and 20 of the Treaty contain substantive provisions addressing

environment and natural resource management and tourism and wildlife

management. Specifically the partner states agree to promote sustainable

development and develop common policies on environment and natural resource

management. The actions that the community commits to implement include

those geared towards ensuring sustainable utilization of natural resources like

wetlands.228 In addition the community has also adopted a protocol relevant to

Ibid
Originally adopted in Algiers in 1969 and revised in Maputo in 2003
Signed on 30lh November, 1999 and entered into force on 71h July 2000. Available at available at
http://www.eac.int/about-eac.html. (Accessed on 21 I 1/2009)
Ibid, Article I I I (2) (c).
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environmental management, the Protocol on Environment and Natural

Resources.229 Other relevant agreements include: the Protocol for Sustainable

Development of Lake Victoria Basin,23o which establishes the Lake Victoria

Basin Commission as the body to superintend the sustainable conservation and

utilization of lake Victoria and its resources including wetlands; The east African

MOU for Cooperation in Environmental Management which was signed in 1998

and made part of the Treaty by virtue of Article 141 of the Treaty and provides for

the effective management of shared resources including wetlands and will

continue to apply until the Protocol on Environment and Natural Resources enters

into force.

Other useful agreements within the region include: The Convention for the

Protection, Management and Development of the Marine and Coastal

Environment of the East Africa Region(commonly known as the Nairobi

Convention, which was adopted in Nairobi in 1985 and aims to protect and

manage marine environment and coastal areas of the East African region; and the

Protocol to this Convention Concerning Protected Areas and Wildlife Flora and

fauna in Eastern Africa region, which provides for the protection of threatened

and endangered species of flora and fauna, and important natural habitats, in the

Eastern African region. The Protocol requires parties to take, in conformity with

international law, measures required to achieve the objectives of protected areas

and take all appropriate measures to prohibit the intentional or accidental

introduction of alien or new species which may cause significant or harmful

changes. Under the auspices of the CMS, the African-Eurasian Water Bird

Agreement was concluded on 16th June 1995 and entered into force on 15t

November 1999. It covers over 255 species of birds ecologically dependent on

available at http://www.eac.int/advisorv-opinions/doc download/5-east-african-community-
protocol-on-environmental-and-natllral-resollfceS-management.htm!. (Accessed on 2/1112009).
Signed on 29th November 2003. Available at
http://www. internationalwaterlaw.org/documentslregionaldocs/Lake Victoria Basin 2003.pdf
(Accessed on 31110/2010)
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wetlands and seeks to provide for conservation measures by contrasting states

throughout the migration system of the water birds to which it applies.r"

4.5 Property Rights and Wetlands Management in

International Law

The appreciation of the importance of wetlands, over time, led states to develop

municipal efforts to ensure its conservation. The greatest tool for such protection

was reliance both under Roman Law, England and the US of the Public Trust

Doctrine?32 Wetlands were seen as resources whose existence benefited the entire

society and that required to be protected for the benefit of the entire population. In

the US, for example, the Public Trust Doctrine emerged as a means of protecting

certain limited environmental interests, such as coastal waterways and fishing

areas, which were preserved for the benefit of the public and distinguished from

grant of private ownership.Y' The doctrine has been used to preserve air, water

and seashores for being common to all persons. These areas were preserved in the

public interests and thus exempted from private alienation and expropriation. One

of the most important cases in Public Trust doctrine development is the case of

Illinois Central Railroad Company vs. Illinoii34 which held that a state's title to

land under navigable waters could not be surrendered to private interests

irrevocably as the said land was held in public trust. The doctrine has been upheld

in many other cases since. While once limited to navigable and tidal waters, the

doctrine has crept from beaches and rivers to lakes, tributaries and riparian banks,

and now encompasses aquifers, marshes, wetlands, springs and groundwater.Y'

For detailed discussion see the website of the agreement available at http://www.unep-aewa.org/
(Accessed on 3 If 10/2009).

For a discussion of the evolution and application of the Public Trust Doctrine see Generally, Sax,
J.L., "The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention," 68
Michigan Law Review 471 (1970). Se also Takacs, D., "The Public Trust Doctrine, Environmental
Human Rights and The Future of Private Property," 16 New York University Environmental Law
Journal 711-(2008).
Smith II, G.P. and M. W. Sweeney, "The Public Trust Doctrine and Natural Law: Emanations
Within a Penumbra," Vol. 33 Boston Environmental Affairs Law review 307-344 (2006) at 304.
146 U.S. 387(1892)
Kieinsassser, z.c. "Public and Private Property Rights: Regulatory and Physical Takings and the
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The doctrine thus helped to protect wetlands from continued degradation by its

application within states.

Under international law, however, the development of rules to regulate property

rights has had to contend with the question of sovereignty of states. States are

largely reluctant to cede their sovereignty to a third party or an international body

to regulate property exclusively within its jurisdiction due to the nexus under

international law between control over territory and statehood. Customary

international law traditionally regulated the use of natural resources indirectly by

determining the basis on which property rights are allocated among states.236The

treatment is grouped into three general categories, which have also been

incorporated into subsequent treaties. These relate to whether the resource is

under the sovereignty of one state, whether it is shared by several states or thirdly

if it is held in common for the benefit of all states.

The general position under international law was that control over resources was

dependent on acquisition of sovereignty over land territory and territorial seas.237

Thus a resource within the exclusive jurisdiction of a state was governed by that

state's domestic legislation. Disputes at the international level could therefore

only be on whether the resource was common property falling outside the

exclusive control of one state238 or regarding boundary delimitation.239 This

thinking was partly responsible for the emergence and incorporation of the

principle of Permanent Sovereignty over Natural Resources240 as part of

international law. The principle originally arose as a political claim by newly

independents states and colonized peoples. The former colonial states were

Public Trust Doctrine," Bolton Environmental Affairs Law Review 421-458 (2005) at p. 425.
Supra, note 193 at page 137.
Brownlie, I, "Legal Status of Natural Resources in International Law," 162 Recueil des Cours
245(1979) at 272-86.
See, for example, the Icelandic Fisheries Case IC] Reports 1974, 3.
See Norwegian Fisheries case, IC] Reports( 1951),116
For a discussion on the evolution, development and application of the Principle see Schrijver, N.
Sovereignty Over Natural Resources: Balancing Rights and Duties (Cambridge University Press,
New York, 1997). Excerpts Available at
http://catdir.loc.gov/catdir/samples/cam034/96033595.pdf (accessed on 2111/2009).
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concerned that most of the economic benefits received from the exploitation of

natural resources from developing countries were accruing to foreign corporations

and they sought through the principle to reaffirm their right to control the terms

and conditions over how the resources were to be exploited.f'" The Principle was

first adopted by a United Nations Resolution in 1962 on Permanent Sovereignty

over Natural Resources?42 The Resolution reaffirmed the rights of peoples and

nations to permanent sovereignty over their natural resources and wealth and

urged that this right be respected by all states in accordance with the principle of

equality of states?43 In 1972, the United Nations General Assembly resolved to

extend the concept of Permanent Sovereignty over natural resources to the marine

environment.244 The resolution "reaffirmed the right of states to permanent

sovereignty over all their natural resources, on land within their international

boundaries as well as those found in the seabed and subsoil thereof within their

national jurisdiction and in the superjacent waters.,,245

This principle remains the underlying guide for the treatment of natural

resources?46 However, treaties have been adopted that seek to qualify its

application, especial1y in the context of shared natural resources and common

resources. This is so as to enhance conservation of natural resources and

environmental protection. This is the background against which the Ramsar

Convention and other conventions discussed above should be viewed. Two other

situations buttress the adoption of these conventions. Firstly relates to shared

resources. These are resources which, although not common to all states, are not

wholly within the exclusive control and jurisdiction of one state, but are shared by

two or more states. Their use and regulation requires cooperation between the

states concerned so as to ensure equity and fairness. Examples of such resources

See, Hunter, et al, International Environmental Law and Policy, second edition, (Foundation
Press, New York, 2002) page 379-382.
UN General Assembly Resolution 1803(XVII) of 12th December 1962
Ibid.
UN General Assembly Resolution 30 16(XXVII) of 18th December 1972 on Permanent
Sovereignty Over Natural Resources of Developing Countries.
Ibid
See for example Principle 21 of Stockholm Declaration and Principle 2 of Rio Declaration.
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include international watercourses. The second aspect refers to common property,

which under international law are areas beyond national jurisdiction of a state.

They are not within the exclusive control of one state but instead are open to use

by all states. Their use is governed by the principle of preventing pollution and

not causing harm and has been included in several Conventions.

4.6 Chapter Conclusion

This chapter has traced the evolution of the law governing the management of

wetlands globally. In so doing it has demonstrated that in early times wetlands

were largely ignored in management efforts. However, developments at the

international level, characterized by realization of the importance of wetlands as a

habitat and the international environmental movement brought to the fore the

need for international protection of wetlands. These developments culminated in

the adoption of the Ramsar Convention in 1971 and subsequently the Convention

on Biological Diversity in 1992. The chapter has also discussed other

Conventions relevant to wetlands protection and concluded by a brief discussion

of the international legal framework for regulating the use of natural resources,

pointing out that the issue of sovereignty is at the basis of regulating property

rights under international law. The chapter, therefore, discusses the international

legal framework for the conservation and wise use of wetlands. The conclusion

that emerges from this chapter is the demonstration of the existence of a

framework for conservation and wise use of wetlands. That framework requires

supportive national legal and institutional frameworks. Secondly the extent of

regulation of property rights at the international level is such that adequate

juridical tools can only be incorporated into national laws and policies.
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CHAPTER FIVE

5.0 The Ugandan and USA Experiences with Sustainable
Management of Wetlands

5.1 Introduction

In addition to the international legal framework, countries have also enacted

domestic laws and adopted policies to ensure conservation and wise use of

wetlands. To put the succeeding discussion of Kenya in comparative perspective,

this chapter proceeds to explore the legal framework and practice of wetlands

management in Uganda and USA. The experience of the two is representative of

the dominant approaches in wetlands management. While the USA relies largely on

conveyance with prohibition as the preferred approach to conservation of wetlands,

Uganda has adopted the methodology of prohibition on conveyance for wetlands

ecosystems. The discussion presents options and tools that each of these countries

has adopted in their efforts to manage wetlands and how the issue of property rights

has been dealt with in the process. This will give alternatives that Kenya could

consider in efforts to regulate property rights so as to sustainably manage her

wetlands resource.

5.2 Uganda

5.2.1 Wetlands in Uganda

In Uganda, Wetlands, also referred to as swamps, constitute about 15 percent of

the land area of the country.' They are widespread and complex. In the south and

west of the country, they form an extensive low gradient drainage system in steep

V-shaped valley bottoms with a permanent wetland core and relatively narrow

seasonal wetland edges.r In the north, they mainly consist of broad flood-plains.'

Kasimbazi, E., "The Development of Environmental Law and Its Impact on Sustainable Use
of Wetlands in Uganda," In Chalifour, N. J. et al Land Use law For Sustainable Development
(Cambridge University Press, New York, 2007) 161-180 at page 161.
Bakema I R J and Lyango L "Engaging Local Users in the Management of Wetland Resources the
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In the East, they exist as a network of small, vegetated valley bottoms in a slightly

undulating landscape." Just like all other wetlands, Ugandan wetlands have social,

ecological and economic importance. The National Wetlands Policy succinctly

summarizes the importance of wetlands within the Ugandan context, categorizing

them into ecological functions, being those deriving from the natural properties of

the wetland, and socio-economic, being those resulting from human exploitation

and use. The ecological importance of wetlands include: recharge and

maintenance of the water table; prevention of soil erosion; reducing extreme

water flow by absorbing the water and regulating its flow; sediment trapping and

wildlife habitat and centers of biological diversity. The socio-economic functions

of wetlands in Uganda include source of plant products like papyrus; fishing;

cattle grazing; water supply; nutrient and toxic retention and tourism.

Traditionally, however, Ugandan wetlands were considered more as wastelands

and largely drained and converted to agricultural fields. This went on during the

colonial period and even after independence. One view of wetlands from colonial

Uganda held that "these water-logged areas have hitherto attracted little attention,

being considered useless except to provide a few fish and building material in a

country where good agricultural land was plentiful.t" This situation was tenable

then due to large tracts of land in the country and an absence of huge population

putting pressure on land. However increase in population gradually led to a shift

of perspective.

Initially, wetlands in Uganda were regarded as res nullius. In the Buganda

Agreement of 1900, by which Britain acquired the status of a protecting power over

the Kingdom of Buganda, wetlands were referred to as wastelands and were vested

Case of the National Wetlands Programme, Uganda, (Uganda, IUCN-Eastern Africa Programme:
Forest and Social Perspectives in Conservation: Working Paper NO 3, Nairobi, Kenya.) page 1.
Ibid.
The Republic of Uganda (2001) the Wetland Sector Strategic Plan 2001-2010.
The Republic of Uganda, National Policy for The Conservation and Management of Wetland
Resources, 1995.
Lind, E.M., Studies in Uganda Swamps. (Uganda Journal 20, 1956) pp 166-176 at 166.
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in the Crown.i A similar treatment was meted out to wetlands under the other two

agreements concluded with Toro in 1900 and Ankole in 1901.8 The rest of Uganda

was declared Crown land. As such wetlands were governed directly by British law

in the whole of Uganda in the colonial period." Although this law put emphasis on

individual tenure, wetlands were largely retained as crown land, since they had

already been alienated by the crown by virtue of the above agreements.

The colonial government and its successor, the government of Uganda, largely paid

very little attention to the management of wetlands. Their primary concern was only

with water resources. The Public Lands Act captured the importance of water

resources by providing that

All rights to the water of any spring river, stream, watercourse, pond
or lake on or under public land whether alienated or not shall be
reserved to the Government. 10

The other resources of the wetlands were not considered valuable. The difference

between the colonial period and the immediate post-colonial period was not in the

manner of treatment of wetlands, but in the name of the lands where wetlands

existed: while the colonial period referred to the land as '''Crown land"; the post-

colonial government called it "public land."

Increased pressure on wetlands was seen mainly during the Amin regime. All land in

Uganda was declared public land by the Amin regime. However there was no

control in the manner natural resources were used. The result for wetlands was their

conversion to agricultural activities. This negative impact on wetlands continued

until the National Resistance Movement Government of President Yoweri Museveni

came into power in 1986. The first action, in September 1986, was a directive to all

district administrators, suspending further large-scale drainage of wetlands pending

Ntambirweki, J. I., The Evolution of Policy and Legislation on Wetlands in Uganda (Gland,
Switzerland, IUCN, 1998) at p I.
Ibid.
Ibid.
Section 27( I0), Public Land Act, 1969.
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completion of a policy assessing further drainage proposals. I I The purpose of this

was to provide the basis for environmentally sound management and rational

utilisation of the wetlands resources.l ' The ban was followed by the establishment

of the National Wetlands Conservation Programme, which was charged with the

formulation of the national wetlands policy.i'' This was complemented by the

formulation of a National Environmental policy and subsequently a national

environmental statute. Institutionally, the National Environmental Management

Authority and the more famous Wetlands Inspection Division under the Ministry

of Environment were formed to spearhead wetlands management.

5.2.2 Legal and Policy Framework for Wetlands Management

5.2.2.1 The Constitution
In Uganda the management of wetlands has constitutional protection. The

Constitution in its National Objective and Directive Principles of State Policy

places an obligation on the government of Uganda to protect important natural

resources such as land, water, wetlands, minerals, soil, fauna, and flora on behalf

of the people of Uganda. 14 By virtue of this stipulation, the country recognizes

wetlands as one of its important natural resources. This provision is further

buttressed by the provisions of Article 237 of the Constitution, which recognizes

wetlands resources as public goods subject to public ownership. The central

government and local government are then given trustee powers over the resource

on behalf of the people of Uganda. The article clearly provides that

The government or a local government as determined by parliament by
law, shall hold in trust for the people and protect, natural lakes, rivers,
wetlands, forests reserves, game reserves, national parks and any land to

Richardson, B.1. "Scales of Environmental Management: Wetlands Conservation in Kenya and
Uganda," Vol. 8 (4) African Journal of International and Comparative Law 904-931(1996) at 916.
Republic of Uganda, National Policy For the Conservation and Management of Wetlands
Resources (available at http://www.ramsar.org/wurc/wurcpolicyuganda.htm.
Republic of Uganda, National Environment Action Plan (NEA P) Report (1993).
The Constitution of Uganda, 1995. Principle VIII of the National Objectives
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be reserved for ecological and touristic purposes for the common good of
all citizens.15

This article should be seen too within the entire context of the Constitution of

Uganda with its provisions on environmental management.l" The question,

however, is the extent to which the constitutional provisions and protection are

given practical meaning by the actions on wetlands. Whereas, the constitution by

letter, as evidenced by article 237, recognises the importance of wetlands,

activities of the Ugandan Government and private citizens have circumscribed

this constitutional protection, resulting in non-adherence to the principle of wise

use in the management of Ugandan wetlands.

5.2.2.2 Statutes
In addition to the constitution, there exist numerous pieces of legislation that

impact on the management of the environment. These include the National

Environmental Act,17 The Local Government Act,18 The Water Act,19 The Land

Act20and the Wildlife Act.21

The National Environmental Act22 IS the most comprehensive statute with

relevance to wetlands management. Part VII of the act. It provides for the

management of wetlands. Specifically, section 37 restricts the carrying out of

activities, without the approval of National Environmental Authority (NEMA),

the body charged with the overall coordination and management of all aspects of

the environment in Uganda:' that will change the character of a wetland. The

restricted activities include reclamation, drainage, either erection of a structure on

Ibid. , Art. 237 (2).
The Ugandan Constitution gives every Ugandan the right to a clean and healthy environment and
provides at article 245 that parliament shall also make law detailing measures for the management
of the environment.
Chapter 153, laws of Uganda.
Chapter 243, Laws of Uganda
Chapter 152, Laws of Uganda
Chapter 277, Laws of Uganda
Chapter 200, Laws of Uganda.
Supra, note 17.
The Constitution of Uganda, Section 7.
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a wetlands or demolition of any structure that is fixed in any wetland, drilling,

introduction of any plant or animal and depositing of substances onto a wetland."

EMA is also empowered to undertake any investigations to determine the effect

of an activity on the wetland, including undertaking environmental impact

assessment (EIA)?5 There are traditional activities that can be carried out in a

wetland, though, without the requirement of an approval following an

Environmental Impact Assessment. NEMA, is, however, required to identify such

activities through a statutory notice.i" NEMA, in consultation with the lead

agency, is also required to establish guidelines for identification and sustainable

management of wetlands.v' Such guidelines are to help in setting the procedure

for identifying lands that fall within the classification of wetlands and also rules

and practices to ensure the conservation and wise use of wetlands. It is further

empowered, in consultation with lead agencies, to identify wetlands of local,

national, and international importance, compile a national register of wetlands28

and to declare wetlands to be protected wetlands.29 Where wetlands are declared

to be protected, human activities may be excluded or limited.

The Act also contains provisions for EIA which are key for the management of

wetlands.f ' The Statute empowers the government to promulgate regulations for

the proper management of wetlands and following on this, in 2000 promulgated

the National Environment (Wetlands, Riverbanks and lakeshores Management)

Regulations." The regulations give effect to the provisions in the statute. They

start by reiterating that the government or local government shall hold in trust for

the people and protect wetlands for the common good of the citizens of Uganda" and

Supra, note 17, Section 37.
Ibid., Section 37(2)
Ibid., Section 37(3)
lbid., Section 38( I).
Ibid., Section 38(2)
Ibid. Section 38(3).
See Generally, Supra, note 17 section 20-24 for provisions on environmental impact assessment,
audit and monitoring.
Statutory Instrument No. I of 1999.
Ibid, regulation 3(2).
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shall not lease out or otherwise alienate wetlands.v' Part II of these Regulations

provides for the management of wetlands and wetland resources. The objectives

of this Part are to provide for the conservation and wise use of wetlands and their

resources in Uganda, to give effect to clause 2 of article 237 of the Constitution of

Uganda." to ensure water catchment conservation and flood control, to ensure the

sustainable use of wetlands for ecological and other purposes, to ensure that

wetlands are protected as habitats for species of fauna and flora, and to prevent

pollution.

The Technical Committee on Biodiversity Conservation established under section

11 of the Statute is responsible for advising the Board and the Executive Director

of NEMA on the wise use, management and conservation of wetland resources.

Specific functions of the Committee are set out in regulation 6, whereas functions

of District Environment Committees are set out in regulation 7. The Minister may

declare protected wetlands under regulation 8. Other regulations of Part II concern

inventarisation of wetlands and the use of wetlands and granting of use permits.

The Act together with the regulations have made strides in providing for the

conservation and wise use of wetland in accordance with the Ramsar Convention.

Indeed, and as demonstrated in the discussions below, Uganda is held as one of

the model countries in Africa and the world as far as legislative and policy action

for wetlands management goes. The critical issue of the linkage between property

rights regulation and wetlands management is also addressed within Uganda's

constitutional and legal architecture.

In addition, the Local Government Act,35 the Water Act,36 The Land Ace7 and the

Wildlife Act38 are relevant for the conservation of wetlands in Uganda. The Local

Ibid, regulation 3(3).
This article gives the government or local government the power to hold wetlands in trust on
behalf of all citizens of Uganda. This article also forms the basis of the application of the Public
Trust Doctrine to wetlands management in Uganda.
Chapter 243, Laws of Uganda.
Chapter 152, Laws of Uganda.
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Government Ace9 devolves the management of wetlands to the District leve1.4o

However this devolved power does not give the districts ownership rights with

powers to sell, lease or alienate wetlands. It is only management responsibility in

accordance with all relevant laws including the Constitution.

The definition of water as contained in the Water Act41 includes wetlands. Water

is defined as including "any lake, pan, swamp, marsh or spring, whether or not it

has been altered or artificially irnproved.t'Y The objectives of the Act include the

coordination of all public and private activities which may influence the quality,

quantity, distribution, use or management of water resources.l''

The Land Act44 deals with tenure, ownership, use and management of land in

Uganda.f Wetlands are found in all the tenure regimes recognized in Uganda,

being freehold, mailo, customary and leasehold. Section 43 of the Act gives the

Government or local government the authority to acquire land in accordance with

the constitution thus incorporating into Uganda's land law regime the power of

eminent domain. Section 44 on the other hand subordinated use of land by their

owners to the Forest Act, Mining Act, National Environmental Act and other

written law thus ensuring that rights to land are not sacrosanct or absolute. Section

45 incorporates the doctrine of public trust for the control and conservation of

environmentally sensitive areas, by requiring the Government or local

government to hold in trust for the people and protect several listed natural

resources including wetlands.

Chapter 277, Laws of Uganda.
Chapter 200, Laws of Uganda.
Supra, note 34
Ibid., Second schedule
Supra, note 36.
Ibid. Interpretations.
Supra, note 36, Section 4.
Supra, note 37
Supra, note I at page 175.
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The Wildlife Act46 provides the legal framework for the management of all

wildlife in Uganda. The Act vests the ownership of all wildlife in the government

on behalf of and for the benefit of the people of Uganda'" and authorizes the

Minister to, in consultation with Local Government Council in an area where a

proposed wildlife conservation falls, declare an area of land or water as a wildlife

conservation area.48 This action requires parliamentary approval. Since most

wildlife protected areas also have wetlands, the law is germane for wetlands

conservation too. 49

5.2.2.3 The National Wetlands Policy
Aside from the laws, the country has also adopted the National Wetlands Policy in

1995 so as to promote the conservation of wetlands in order to sustain their values

for the present and future well being of the people. 50 To achieve this broad aims,

the policy document stipulates thirty six policy statements. The policy

particularly aims at ensuring that no drainage of wetlands occurs unless more

important environment management requirements supersede; ensuring that only

non-destructive uses are carried out in and around wetlands; ensuring that

wetlands developments are subject to environmental impact assessment and audit;

and maintaining an optimum diversity of use and users and consideration for other

stakeholders when using a wetland.

5.2.2.4 The Wetlands Sector Strategic Plan, 20001-2010
The Wetlands Sector Strategic Plan was produced in 2001 by the Ministry of

water, Land and Environment to provide a concise action framework for

managing Ugandan wetlands during the plan period. It seeks to justify the

concern of the government of Uganda with wetlands, management, states the

Supra, note 38
Ibid., Section 4
Supra, note 37 Section 17.
See Supra, note 1 at page 176.
The Republic of Uganda (1995) National Policy for the Conservation and Management of
Wetland Resources, Page iv.
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exact targets the country hopes to achieve and how it will go about the task. The

plan ends with a budget necessary for its realization. It is a demonstration of the

focus of Uganda in putting in place elaborate action plans for wetlands

management.

5.2.2.5 Institutional Structure for Wetlands Management
Institutional responsibility for wetlands management is vested III both the

National Environmental Management Authority and the Wetlands Inspection

Department(WID) in the Ministry of Water and Environment, the latter being the

lead agency. The mandate of WID is to sustain the biophysical and

socioeconomic values for the present and future generations. 51 The establishment

of WID was intended to enhance the status of the institutional organ charged with

wetlands management and give the agency greater political clout to enable it

deliver on its mandate. It is a lesson for Kenya on how to address its institutional

conflicts regarding responsibility for wetlands management. The existence of a

lead agency also enhances the levels of institutional coordination as there is a

body with primary responsibility over action relating to wetlands management.

The Ministry of Water and Environment is constitutionally responsible for policy

formulation and this places it at the heart of policy formulation regarding

wetlands. The question that this has posed in the past in Uganda relates to who

between the Ministry and NEMA should be responsible for policy formulation

over wetlands. The Ministries of Land due to their responsibility over land

management and the Ministries for local government too are institutionally

important, the latter especially as relates to wetlands management at the local

level.

Kasimbazi, W., "The Development of Environmental law and Its Impact on Sustainable Use of
Wetlands in Uganda." In Chalifour, N. Land Use Law for Sustainable Development (Cambridge
University Press, New York, 2007) 161-180 at p.173.
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In Uganda, civil society have played a critical role in the protection of wetlands

resources especially in the wake of efforts by both government and private

developers to convert wetlands to development projects without due consideration

of their ecological characteristics. The organizations have carried out awareness

on the importance of wetlands, engaged in policy and legislative advocacy and

even litigated so as to protect the wetlands. Notable NGOs include Advocates

Coalition for Development and Environment and Green Watch.

5.2.3 Property Rights and Wetlands management in Uganda

Uganda ratified the Ramsar Convention on 4th March, 1988. As demonstrated

above, it has undertaken several measures to implement its obligations under the

Convention. The double aim has been to ensure that wetlands within Uganda are

conserved and wisely used.

The development of strategies for the conservation and wise use of wetlands in

Uganda is significant for what it reveals about how law contributes to the

sustainable management of natural resources in poor countries in general. 52 One

of those strategies relate to legal frameworks for property rights. Traditionally,

there were, in Uganda, rules and rights regarding access to resources, which

determined who could enter and use land for certain purposes. Kinship ties were

important in determining access rights. In addition, there rules and rights relating

to the control of the way land was used. Control was often vested in a clan chief

or a council of elders, who would determine how the land could be used and the

level of resource use.

Colonialism and post-colonial administration in Uganda effected changes to the

property regime whose effect was reduce if not do away with traditional systems

and rules. The result is that families may continue to exercise access rights to

Richardson, B.J. "Environmental Management in Uganda: The Importance of Property Law and
Local Government in Wetlands Conservation" 37 Journal of African Law 109-143 (1993) at 109.
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resources, such as wetlands, on the basis of kinship ties, but there IS no

concomitant mechanism to regulate the level of resource use.53

There are four types of tenure regimes in the country: freehold; private tenure;

Mailo; and customary tenure. Although the development of property law in

Uganda has been a movement away from communal to individual ownership,

some tenurial practices have proven to be highly flexible or resilient to external
. 54practices.

Before the adoption of the 1995 constitution in Uganda and subsequent changes

both in land laws and environmental management there was confusion in the

regulatory regime governing wetlands. Then, uncertainty existed as to which form

of tenure wetlands' fell in. Just as now, wetlands could be found in public land,

under freehold, leasehold and customary tenure.

The confusion in terms of regulation was neatly captured by Richardson thus:

Although swamps and marshes are generally treated as public land, it is
unclear whether this encompasses all types of wetlands such as seasonal
floodplains. A further complication is that public land may be subject to
variable customary rights of resource use. By custom, wetlands have
generally been treated as common property, but even here the situation can
be complicated in the case of seasonal floodplains and pools, which when
the water recedes, are divided into individual plots for crop cultivation.
Even where it is clear that wetlands fall under unencumbered government
title, there may still be confusion as to which arm of government has the
relevant managerial responsibilities. The streamlining of property law
has been identified as a vital precursor to the implementation of a
national wetlands policy.,,55 (Emphasis added)

The greatest challenge arose firstly from the difference III rules of regulation

depending on the tenure regime and the focus of giving preference to statutory

freehold and other colonial-derived legal categories and the persistence of

customary tenure regimes. While under the statutory regime derived from the

Ibid, p. 115
Ibid, page 117
Ibid.
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British the owner in reliance of the English doctrine of cujus est solum ejus est

esque ad coelum et ad inferosi", has absolute control over the land, in traditional

system, the rules vary according to how the land is used. Thus while cultivation

could be regulated by the members of the family, use of wetlands resources could

be a concern for a wider number of people.

The tenure reforms that occurred in Uganda largely led to uncertainty of tenure

over wetlands and led to local communities losing control over determining the

use of wetlands. This coupled with increased pressure on land led to loss and

conversion of wetlands.

The policy and legislative developments since 1995 have increasingly sought to

address tenure issues and management responsibilities over wetlands. The

provisions in the 1995 Constitution which clearly stipulated wetlands to be public

resources and vested their control to the government and local government in trust

for the people of Uganda was geared towards addressing the tenuous tenure

regime and providing stability in tenure arrangements so as to improve wise use

and conservation of the resource. Being a public resource and in reliance of the

doctrine of public trust57
, wetlands use is regulated by the state or local

government in whose territory they appear. They do so either through

compulsorily acquiring them or limiting the kind of activities that can be

undertaken in the wetland. Section 7.6 of the Wetlands Policy 1995, clearly

provides for the public ownership of wetlands. It stipulates that all wetlands,

wherever appearing, belong to the collective Uganda people and cannot be owned

by an individual. In the words of the policy:

(i) All wetlands are public resources to be controlled by the
Government on behalf of the public. There shall be no leasing of
any wetland to any person or organisation in Uganda to any person
or organization in Uganda at any given moment for whatever
reason.

He who owns the soil, his is also that which is up to the sky and down to the depths of the earth.
For discussion of the Use of Public Trust in Uganda See Tumushabe, G. Sustainably Utilizing
Our Natural Resources: Legal Implications of the Proposed Degazettement of of Butamira Forest
Reserve (ACODE Policy Research Series, NO.4 of2001).
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(ii) However, communal use will be permitted, but only if
environmental conservation and sustainable use principles are
adhered to. This communal use may be terminated by the
Government if it is found that the community or any person has not
adhered to the environmental obligations, principles and strategies
of this policy.

The courts of Uganda have also had several occasions to litigate on wetlands

management. The case of Green Watch and Advocates Coalition/or Development

and Environment vs. Golf Course Holdings'" represents the most celebrated court

judgment on protection of wetlands in Uganda in recent times. The case arose out

of the challenge by two non-governmental organizations of the action of the

defendant to construct a hotel on a piece of land in Kampala. There was no

dispute regarding the defendant's ownership of the land on which the construction

was being undertaken. The point of contention by the plaintiffs was the action was

in contravention of the law since the land on which the construction was being

undertaken was a wetland. The defendants, on the other hand, argued that

Kampala City Council, the controlling authority, and NEMA, the regulatory

authority had given a go-ahead for the construction after completion of an EIA.

While the application by the plaintiffs for an injunction to restrain the

construction failed, the case raised the important issue of activities that can be

undertaken in a wetland and powers of the government to regulate property rights

for sustainable management of wetlands.

In Amooti Godfrey Nyakana Vs NEMA and 6 others59 also raised the issue of

construction on a wetland. In this case the petitioner was the proprietor of a parcel

of land in a suburban part of Kampala. He had obtained a title in 2004 to construct

a residential house on the said plot and obtained the necessary approvals. In June

2004, EMA, the first respondent carried out an inspection of Kakivubo

wetlands, one of the famous wetlands in the country and determined that the

petitioner was constructing his house within a wetland. Consequently, NEMA

High Court of Uganda, Miscellaneous Civil Application Number 390 of200 I.
Constitutional Court of Uganda, Constitutional Petition Number 03 of 2005.
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issued a restoration order in accordance with the National Environmental Statute

requiring the petitioner to carry out certain activities so as to restore the wetland

within a period of twenty one days. After the expiry of the notice period and as a

result of the failure of the petitioner to act in accordance with the restoration

order, NEMA brought down the unfinished building.

The petitioner argued that the demolition was a violation of his constitutional

rights to property while the respondents pointed out that ownership of property

carries with it duties too. NEMA further averred that "section 43 of the Land Act

requires an owner of land to manage and utilize it in accordance with the Forest

Act, The Mining Act, and the National Environment Act, The water Act and the

Wildlife Act and any other law.,,6o They argued that all that was taken away from

the petitioner was the abuse of the land. Further the respondents argued that

wetlands were constitutionally a public resource requiring protection. The Court

stated that sections 36 of the National Environmental Act restricted activities on a

wetland and required approval of NEMA. The court therefore held that the action

of the first respondent in issuing a restoration order and thereafter demolishing the

building for non-compliance was in accordance with the law. Further, the action

did not infringe the petitioner's proprietary rights. Instead "it only prevented the

petitioner from misusing his land and thus ensured protection of the environment.

This case aptly demonstrates that wetlands in Uganda are public resources and

that the state has a responsibility to ensure their wise use and regulate property

rights so as to deliver on the goals of sustainability and wise use of wetlands.

It should be noted, though that despite wetlands being recognized as a public

resource and constitutionally subject to the Public Trust Doctrine, in practice there

are many challenges to conservation of wetlands. The government and private

developers invariably attempt to convert wetlands to private development uses

without due regard to the constitutional directives as demonstrated by the Golf

Ibid.

151



Course case above and also the case of Advocates Coalition for Development and

Environment v Attorney General. 61 The case related to the decision of the

Ugandan government to excise parts of Mabira forest in complete disregard of the

Public Trust Doctrine.62

5.3 The US Experience

5.3.1 Wetlands in the US

At the time of the European's settlement in the early 1600's, the area that was to

become the conterminous United States had approximately 221 million

Wetlands.63 From the initial settlement of Europeans in the 1600's to the 1980's,

the area composed of the lower forty-eight States lost more than half of its

wetlands." About 103 million acres of wetlands remained as of the mid-1980s.65

While degradation has significantly slowed in recent decades, wetlands were still

eliminated at a rate of 70,000 to 90,000 acres per year as late as 199266 This rate

of degradation in the early years was due to non-appreciation of the values of

wetlands to the society.

5.3.2 Legal Treatment of Wetlands

Originally, society did not think of wetlands as a beneficial resource. The

government designed programmes to govern activities on inland waterways solely

High Court Miscellaneous Civil Cause Number 10 of2004.
For a discussion of the case and its relationship to the exercise of of the Public Trust Doctrine in
Uganda, see Tumushabe, G., Supra, note 57. The Butamira Forest case discussed in this article
demonstrates the practical limitations in the application of the principle. These limitations relate to
the lack of a supportive jurisprudence from the courts, and the attitude of governments to disregard
the doctrine and treat themselves as owners of land and natural resources entrusted upon them by
the constitution as trustees on behalf of the citizens of Uganda.
Dahl, Thomas E. and Gregory J. Allord. Technical Aspects of Wetlands: History of Wetlands in
the Coterminous United States. Online. Available:
http://water.lIsgs.gov/nwsum/WSP2425/historv.htmL (Accessed: February 13,2009) at p. I
Hale, T. Takings and Wetlands: Property Rights, Public Stewardship and Compensation
December 3, 2001 page I. Online. Available at http://lIts.cc.utexas.edu/-jthale/takings.htm
(accessed on 28/11/05).
Supra, Note 63.
Ibid.
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to promote water transportation and commerce. Wetlands were considered useless

areas whose utility could only occur if and when they were either filled or drained

for other uses. Even laws were passed to aid states in the process of draining or

filling such wetlands. For example on March 2, 1849, the Congress of the United

States passed an Act to aid the State of Louisiana in draining the swamp lands.

The legislations declared a public policy on the part of government to aid the

states in reclaiming swamp and overflowed lands unfit for cultivation in their

natural state and was a recognition of the duty of the respective states to improve

the lands through drainage and other improvements. The Louisiana Act was the

subject of litigation in the case of Leavy v. United States. 67 The Court restated the

position then that wetlands were not useful, holding that "If there is any fact

which may be supposed to be known by everybody, and therefore, by courts, it is

that swamps and stagnant waters are the cause of malarial and malignant fevers,

and that the police power is never more legitimately exercised than in removing

such nuisances.,,68

The above position, has, however through legislative, policy and judicial

decisions been departed from over time. The departure led to greater protection

for wetlands and their being viewed as valuable. The United Court of Appeal for

the Federal Circuit captured this value when it held in 1994 that "yesterday's

Everglades swamp to be drained as a mosquito haven is today's wetland to be

preserved for wildlife and aquifer recharge.v'" This was a marked departure from

the position in 1900 where wetlands were seen as breeding grounds for

mosquitoes. It was also more progressive reasoning on the part of the same court

which had a few years earlier warned that:

One who remembers when wetlands were called swamps, when their
draining or filling was deemed progress, and when their main
environmental threat impact was in the production of noxious disease-
bearing mosquitoes, and who has observed their present status, will not be

177 U.S. 621(1900)
[bid.
Florida Rock Indus. V. United States, 18 F.3d 1560, 1566 (Fed. Cir. 1994)
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astonished if some day a mosquito bred in a swamp bites someone and
infects him with malaria, and the old beliefs revive."

The first significant expression in the US of the shift from perceiving wetlands as

a nuisance to an asset was the Rivers and Harbors Act (RHA) of 1890.71 Section

10 of the said Act pro hi bited the creation of any man-made obstruction impairing

the navigable capacity of any waters of the United States, unless authorized by

Congress. The excavation or filling of any navigable water of the United States

was also made illegal unless with approval of the Secretary of the Army following

recommendation of the Corps of Engineers. Similarly prohibited was the deposit

of any refuse. It should be pointed out, however, that the law did not use the term

wetland at all. However, with increased concern over water quality and water

planning, the use of the RHA progressed from promotion of commerce and

transportation to protection of waterways against pollution.r' With time, there

emerged the need to develop federal statute dealing exclusively with water

pollution, navigable waters and a permitting process, which was realized when the

Clean Water Act73 was adopted."

Next, Congress passed the Migratory Bird Hunting and Conservation Stamp Act75

in 1934. This Act was more directly aimed at protecting wetlands. It required

duck and goose hunters of ages sixteen and older to buy "duck stamps", whose

proceeds were to be used by the Migratory Bird Conservation Fund to acquire

habitat for migratory waterfowl76 and thus helped in the preservation of wetlands

and surrounding areas.

Florida Rock Indus. V. United States, 791 F. 2d 893, 902 (Fed. Cir. 1986).
See 33 U.S.e. $$ 401-467 (1994). The Act allowed the Secretary of War to provide funding for
the protection of various rivers and harbors under the Rivers and Harbors Act. This Act was
superseded by the Rivers and Harbors Appropriation Act of 1899.
See Kalen S. "Commerce to Conservation: The Call for a National Water Policy and The
Evolution of Federal Jurisdiction over Wetlands", 69 N.D.L. REV. 873 (1993) at 878-9.
33 u.s.c. 1251
Supra, note 72 at pages 880-87.
See 16 U.S.e. $ 718-718j(1994)
Ibid. $ 718 a, 718d.
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Although the mandate to protect wetlands in the US emerged from the regulation

of navigable waters, there are two major laws that govern their management.

These are the Clean Water Act 77and the Food Security Act. 781naddition the US is

party to the Ramsar Convention and thus the obligations under the Convention

and the general provisions governing conservation and wise use of wetlands are

applicable in the US.79

i.3.3 The Regulation of Wetlands under the Clean Water Act

The objective of the Clean Water Act is "to restore and maintain the chemical,

physical, and biological integrity of waters of the United States through the

control of discharges of dredged or fill material.,,8o The Clean Water Act requires

that individuals obtain a permit to discharge dredged and fill material into

navigable waters, including wetlands. A permit will be required if dredging or

filling is to be conducted in a wetland unless the activity is exempt or fits a

general or nationwide permit." The Provisions of Section 404, although

seemingly innocuous, have been relied upon over the years by the Corps of

Engineers (CoE) to protect numerous wetlands within the United States. It has

been supplemented by regulations promulgated by both the· Environmental

Protection Agency (EPA) and the CoE, wetlands delineation manuals and cases

decided by courts.

The Act however does not apply to all activities that cause dredging or filling of

wetlands. Some of the activities exempted include small scale commercial

activities and some agricultural activities. The Act captures these thus:

33 U.S.e. $$ 1251-1387 (1994)
Food Security Act of 1985,16 USC $ 3801-3862 (1994)
For a discussion of the Ramsar Convention, its application and utility within the US See generally,
Gardner, R.C. and Connoilly, K.M., "The Ramsar Convention on Wetlands: Assessment of
International Designations Within the US" 37 Environmental Law Reporter 10089-10113(2007);
and. Kruchek, S.L., "Extending Wetlands Protection under the Ramsar Treaty's Wise Use
Obligation," 12(.2) Arizona Journal of International and Comparative Law 409-442 (2003.
33 u.s.e. § 1344(a)(1994).
Dodd, e.N. "Wetlands Protection Law: A Comparative Analysis of the Federal laws of The
United States and Canada, and The Local Laws of Michigan and Ontario," Michigan State
University DCL Journal of International Law 793-810 (2007) at p. 797.
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the discharge of dredged or fill material... from normal farming,
silviculture, and ranching activities such as plowing, seeding,
cultivating, minor drainage, harvesting for the production of food,
fiber, and forest products, or upland soil and water conservation
practices... is not prohibited by or otherwise subject to regulation
under( The section 404 permit prcgramj.Y

Due to the above exemptions, some wetlands do not get protected as activities that

cause loss to them are those exempt by the Clean water Act.

5.3.4 Wetland Protection under the Food Security Act

The Food and Security Act was adopted in 1985. At the time of its adoption,

"many small, temporary and seasonal wetlands were falling through the gaps of

the Clean Water Act's protections. This was a serious problem because the value

of a wetland is not necessarily related to its size.,,83

The Food and Security Act84 contained provisions geared towards wetlands

conservation.Y These became known as the Swampbuster provisions.i" These

provisions required farmers to protect wetlands on farms owned or operated by

them so as to be eligible for The United States Department of Agriculture's farm

program benefits. Consequently, farmers' eligibility for government benefits is

contingent upon their compliance with wetland conservation guidelines. The

agency under the department of agriculture with the mandate to ensure

compliance with the swampbuster provisions is the Natural Resources

Conservation Service (NRCS). Its jurisdiction has allowed it to protect millions of

acres of wetlands located on agricultural land.

33 U.S.c. $ 1344(f) (1) (A) (1994).
McBeth, D., "Wetlands Conservation and Federal Regulation: Analysis of the Food Security

Act's "Swampbuster" Provisions As Amended by the Federal Agriculture Improvement and
Reform Act of 19996," Vol. 21 (Number I) Harvard Environmental Law Review 201-262 at page
220.
16 U.S.c. $$ 3801-3862 (1994).
Subchapter III of Ibid at 3821-3824
See Ibid, page 217 for reference to these provisions as the swampbuster provisions.
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5.3.5 Other Measures in the US

In addition to the two pieces of legislation above, other policies and programs

exist in the US to ensure the conservation of wetlands. In the first instance

Wetlands have been the subject of presidential campaign pledges and policies. In

1998, following the proposals from President Bush in his campaign pledges, the

country adopted the no net-loss policy. Following his election he implemented the

no net-loss program.

Further, the US has had programmes geared towards wetlands conservation such

as the Wetlands Mitigation Banking. This is a voluntary program offering

landowners a chance to receive payments for restoring and protecting wetlands on

their property. It is carried out as a result of provisions introduced to the Food and

Security Act through amendments in 1990. It provides opportunity for farmers to

retire marginal agricultural lands and to reap benefits of having wetlands on their

property. The program obtains conservation easements from participating

landowners and provides cost-share payments for wetland restoration. Other

programs include those under the North America Wetlands Conservation Act,87

the Emergency Wetlands Resources Act88 and the Water Bank Prograrn.f"

One of the most useful innovations for wetlands conservation IS wetlands

banking." This is an incentive based-approach to protecting wetlands, which

involves restoration, enhancement, creation and preservation of wetlands to

mitigate the impact of activities adversely affecting critical aquatic resources."

16 U.S.c. $$ 4401-4414(1994)
Pub. L. No. 99-645, 100 Sta.3582.
See 16 U.S.c. $$ 1301-1311(1994)
For an exhaustive discussion on the historical evolution of wetlands banking in the US and its
application See Generally Gardner, R.C. "Banking on Entrepreneurs: Wetlands, Mitigation
Banking, and Takings," 81 Iowa Law Review 528-586(1995-1996).
Haynes, W.J. and Roy C. Gardner," The Value of Wetlands as Wetlands: The Case for Mitigation
Banking" 23 Environmental Law Reports (Environmental Law Institute), I0,261( 1993)
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5.3.6 Property Rights and Wetlands Protection: The Import of the Takings

Clause

Nowhere has the issue of the relationship between property rights and wetlands

management been subject to such controversy and litigation as in the US. In the

US, while the laws and policies clearly appreciate the importance of wetlands to

society and the need for their conservation, there has been continuing tensions

between wetlands conservation efforts and property rights holders seeking to have

their property rights protected. This tension is largely because the bulk of the

wetlands in the US appear in private property (land).92

The tension arises as a result of the efforts to exercise police power of the state in

conserving wetlands and the implications on the Fifth Amendment of the US

constitution as regards private property rights holders. The Fifth Amendment

provides that "nor shall private property be taken for public use without

compensation." This clause seeks to ensure that when a private owner of property

in land is denied the ownership and use of his land in the interests of the common

good, then he is entitled to compensation for such land. On the face of it, this

provision is an embodiment of the regulation of the power of eminent domain

through which states worldwide compulsorily acquire property for public

purposes subject to payment of adequate compensation. However, this is only one

aspect of the import of the Fifth Amendment. Indeed this is the more straight

forward one. Takings, in the US context, is much wider than just the exercise of

eminent domain and compensation to private land owners as a result of such

exercise. This is referred to as physical takings, as it involves the physical

expropriation of property. The more controversial form of takings, is regulatory

takings. It has been the subject of extensive litigation in the US and revolves

around whether efforts by the government to conserve a particular piece of land,

involves a taking for which compensation is payable, or whether it is a legitimate

exercise of the police powers of the state, hence no payment.

Hale, T. Supra note 62; Meltz, R. Congressional Research Service Reportfor Congress RL
30423: Wetlands Regulation and The Law of Property "Takings". Online available at
http://www.cnie.orglnle/wet-6.html. (Accessed: November 28,2001).
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The earliest known struggle by the Supreme Court with distinguishing between a

taking with compensation payable, and police power of the State is the case of

Mugler v. Kansas.93 In this case, the Supreme Court upheld a Kansas statute that

prohibited the manufacture of intoxicating liquors, noting that the state did not

have, "to compensate ... owners for pecuniary losses they may sustain, by reason

of their not being permitted by a noxious use of their property, to inflict injury

upon the community.T" The court reasoned that the prohibition of property use

"determined to be injurious to the health, morals, or safety of the community" was

not a constitutional taking of property."

This decision represents early attempts by the Supreme Court to grapple with the

question of when a taking can be held to have occurred.i" The exact scope of

these early decisions remained largely unclear." The birth of regulatory takings in

the US jurisprudence is, however, credited to the judgment of Justice Holmes98 in

the case of Pennsylvania Coal Co. v. Mahon. 99 This case sought to determine the

constitutionality of a Pennyslvania statute designed to prevent subsidence caused

by underground coal mining. The Pennyslvania Coal Company had sued to block

a law that made it unlawful for coal companies to cause subsidence of a private

residence. The Mahon family had sold to the company, two of their three property

rights in the form of a mineral right; the right to subsurface minerals and the right

to have the surface supported by the substance of the earth of the Company, while

retaining surface rights. The court held that the law supported public good, but

went further to state that while there was a public purpose for regulation, the

123 U.S. 623(1887)
Ibid. at 669.
Ibid. at 668-9.
See also the case of Hadacheck v. Sebastian 239 U.S. 394( 1915).
See Cordes, M.W., "Leapfrogging the Constitution: The Rise in Takings Legislation.," Vol. 24 (2)
Ecology Law Quarterly 187-242 (1997) at 193, stating that three possible postulations can be
discerned from these early cases. Firstly, that the substantial diminution in value or significant
economic loss does not constitute a taking; secondly that government regulation of nuisance-like
activity does not constitute a taking and thirdly that any government regulation serving legitimate
public purposes was immune from a takings challenge.
See MacRae, L.M., "The Regulatory Takings Bill: A Cure With Unintended Side Effects," Vol.
5( I) Dickinson Journal of Environmental Law and Policy 57-75( 1996) discussing this fact.
260 U.S. 393 (1922).
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burdens in this instance fell too heavily on particular individuals hence required

compensation under the takings clause. Justice Holmes, while acknowledging that

government could not go on if it had to pay every time its regulations reduced the

value of land 100, held that if a regulation "goes too far it is will be recognized as a

taking.v'"' In this instance, the court ruled that the regulation had "gone too far"

and constituted a taking.l'" It however gave no guidance as to how to determine

when the point of "too far" is reached. This case seems to have given birth to the

concept of regulatory takings. The court held that at the bottom of a determination

as to whether a regulation is a taking or not is a question of fairness and of where

the burden of regulation should fall. 103

From 1922, and for the next seventy years, the Supreme Court upheld most

government cases against takings challenges except for physical takings.l'" The

proposition of regulatory takings, expounded by Justice Holmes thus remained

unsupported by subsequent court decisions until 1992, in the case of Lucas v.

South Carolina Costal Council. 105 The court attempted to clarify the doctrine of

regulatory taking, holding that a land use regulation that deprives an owner of all

"economically viable use" of the land constitutes a taking. 106 Importantly, the land

the subject matter of the case, was a wetland. Lucas had bought two beach plots

with the intention of building single-family units. After its purchase, the

legislature of California passed legislation restricting the building of any structure

on environmentally sensitive coastal property. The property Lucas bought had

been underground for the previous fifty years. It was held in his favour that the

action of the legislation amounted to a taking as it deprived him of all

Ibid., at 413, in the words of Holmes: "Government hardly could go on if to some extent values
incident to property could not be diminished without paying for every such change in the general
law. As long recognized, some values are enjoyed under an implied limitation and must yield to
the police power. But obviously the implied limitation must have its limits, or the contract and
due process clauses are gone."
Supra, note 99 at 415.
Ibid.
Ibidat416.
For a discussion of the cases decided during this period see Cordes, M.W., "Leapfrogging the
Constitution: The Rise in Takings Legislation.," Supra, note 97
505 U.S. 1003(1992)
Ibid., at 1019.
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economically beneficial uses of the property. However the court provided that the

acceptable exceptions to this rule related to background principles and nuisance.

In the words of Justice Scalia:

where the state seeks to sustain regulation that deprives land of all
economically beneficial use, we think it may resist compensation
only if the logically antecedent inquiry into the nature of the owner's
estate shows that the proscribed use interests were not part of his title
to begin with.

. .. Any limitation (prohibiting all economically beneficial use of
land) cannot be newly legislated or decreed (without compensation),
but must inhere in the title itself, in the restrictions that background
principles of the state's law of property and nuisance already place
upon the landownership. A law or decree with such effect must, in
other words, do no more than duplicate the result that could have
been achieved in the courts- by adjacent landowners (or other
uniquely affected persons) under the State's law of private nuisance,
or by the State under its complementary Rower to abate nuisance that
affect the public generally, or otherwise. 07

It is important to note that the Judge's view of what "economically beneficial use"

means was narrow and reflected failure of policy makers to appreciate wide

ranges of land uses. The case heralded the era of categorical takings. The case of
108 .Palazzolo v. Rhode Island, decided several years later, however, seemed to

restore sanity in the debate on takings cases and its reach on protection of the

environment. In this case, Palazollo acquired a twenty-acre tract of land primarily

composed of coastal wetlands through a corporation he owned in 1959. In 1971,

Rhode Island passed a law protecting coastal wetlands from being filed by

landowners. In 1978, the charter for the Company was revoked and title passed to

Palazollo. He filed a suit in 1990 arguing that the legislation had eroded his

property interest unfairly. The court held that no categorical takings occurred in

the case since the upward portion of the parcel still retained significant value.

The court however held that background principles that can act as a defense to a

regulatory taking claim include nuisance, common law doctrines like custom and

Ibid.
533 U.S. 606(2001)
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the public trust. This case importantly departed from the categorical taking

approach advocated for by Scalia in the Lucas case and instead called for multi-

factor balancing test on a case by case basis I 09 as had been called for in an earlier

case in Penn Central v. City of New York. 110

The takings cases and legislation passed by several states III have brought

challenges to governmental efforts to conserve wetlands and other environmental

resources in the US. To address the far reaching effects of some takings cases and

property rights advocates in the US, the evolution of background principles as

defense provides important leverages. One such principle that has now been

accepted as a background principle is the Public Trust Doctrine. Proper

application of the principle and its incorporation by state and local regulatory

bodies in environmental protection legislation are key to the protection of

wetlands and addressing the limitations of takings doctrine. I 12

In the final analysis, the challenge for conservation efforts in the US is to ensure

that the position advocated by a former US Congressman, Don Edwards becomes

the dominant view. He stated that:

I want to make it clear that we are not talking about the right of
private property owners against big government. Not at all. We must
take a broader view of the issue. What is at issue here is the conflict
between one individual's property rights against the property rights
of other individuals.

We must recognize the fact that what individuals do on their own
property has ramifications for other property owners in the vicinity.
Filling wetlands may cause flooding downstream, destroying homes
or damaging farmlands. Aquifers may fail to be recharged or

For analysis of the impact of the Palazollo case see Blumm, M.C., "Palazzolo and the Decline of
Justice Scalia's Categorical Takings Doctrine," Vol. 30 Boston College Environmental Affairs
Law Review 137-154. (2002)
438 U.S. 135-36(1978,
For a discussion of legislative efforts in support of takings See generally Cordes, M.W.
"Leapfrogging the Constitution: The Rise of State Takings Legislation" Supra, note, 97.
For a discussion of the potential role of the Public Trust Doctrine in regulating private property
rights in land in the US context. See Kleinsasser, Z.c., " Public and Private Property Rights:
Regulatory and Physical Takings and The Public Trust Doctrine," Vol. 32 Boston College
Environmental Affairs law Review 421-458 (2003)
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pollution may accumulate in groundwater supplies, poisoning fish,
wildlife, and the drinking water. Fish populations may decline,
threatening the livelihood of fishermen. Perhaps the real question
that needs to be addressed is whether the harm done to property
owners by the filling of wetlands should be compensated. I 13

5.4 Chapter Conclusion

The Chapter has discussed two expenences with national efforts to manage

wetlands. They demonstrate different approaches to treating the vexing issue of

regulating property rights for sustainability. In Uganda the dominant approach is

to prohibit conveyance with Wetlands being constitutionally recognized as Public

property while in the US the approach is mainly that of conveyance with

prohibition as evidence by the numerous takings cases. Both experiences provide

alternatives for Kenya to consider in efforts to develop effective regulatory

regimes for the management of its wetlands. The next chapter will discuss the

current legal and regulatory framework for managing wetlands in Kenya.

Testimony by Don Edwards on 12 May 1992 before the US Congress Subcommittee on Fisheries
and U.S. Congress. Subcommittee on Fisheries and Wildlife Conservation and the Environment
and the Subcommittee on Oceanography, Great Lakes and the Outer Continental Shelf of the
Committee on Merchant Marine and Fisheries House of Representatives One Hundred Second
Congress Second Session on The Future Course of the Federal Wetlands Program. "Takings,
Compensation, and Pending Wetlands Legislation." Reproduced in Hale, T., Supra note 64.
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CHAPTER SIX

6.0 Property Rights and Wetlands Management in Kenya:
The Existing Legal and Institutional Framework

6.1 Introduction

Kenyan Wetlands are an important ecosystem and serve as a source of many

ecological and socio-economic goods and services. They are sites of exceptional

biodiversity and have enormous social and economic value. Wetlands in Kenya are

important for water supply, food production, source of construction materials,

source of raw materials for the cottage industry and for tourism and recreation

purposes. In addition they provide essential services like flood control, ground

water recharge and discharge, water filtration, nutrient storage and recycling.

However, despite their utility, they continue to be impacted on, degraded and lost

due to pressure from agricultural and development activities. Some of the causes of

degradation are pollution, cultivation, overexploitation and catchment destruction.

In efforts to stem the degradation and conversion of wetlands, the country acceded

to the global convention governing the management of wetlands, Ramsar

Convention' on s" June 1990. By acceding to the Convention, Kenya became

under an obligation to prevent the degradation and loss of wetlands and ensure their

conservation. The primary obligations it assumed under the Convention include:

designation of at least one wetland to the List of Wetlands of international

importance and promoting the conservation of such listed wetlands"; including

wetland conservation considerations within its natural resources planning processes

and promoting the wise use of wetlands within its territory;' creating nature

reserves on wetlands within its boundaries;" cooperating with other countries and

996 U.N.T.S 245(1976) reprinted in II lLM. 97(entered into force Dec. 21 1975)
Ibid, article 2
Ibid., article 3( I)
Ibid, article 4( I)
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the international community in the management of trans-boundary wetlands, shared

water systems, shared species and development projects affecting wetlands. 5

In addition to striving to meet its international obligations, Kenya has adopted

several policies and enacted pieces of legislation to ensure sustainable management

of wetlands and its component resources.6 Despite these laws and international

commitments, Kenya's wetlands continue to be under tremendous pressure and

threats from degradation and conversion.

This chapter discusses the regulatory framework for the management of wetlands

and property rights. Due to the already identified nexus between property rights

regulation and sustainable management of wetlands, the chapter seeks to explicate

the extent to which Kenya's legal, policy and institutional framework creates the

link between wetlands management and property rights regulation. In undertaking

the analysis, the chapter uses case study experiences of the management of Yala

Swamp wetlands and Tana River Delta wetlands. Both cases demonstrate practical

experiences with property rights regulation and its impacts on sustainable

management of wetlands.

6.2 Property Rights and Wetlands Management in Kenya: A

Historical Perspective

Wetlands are among the most productive life-support systems in the world and are

of immense socio-economic and ecological importance to mankind.i In Kenya,

wetlands occupy about 3% to 4%, which is approximately 14,000 km2 of the land

Ibid, article 5
The environment, to which wetlands is a component, currently has over 77 pieces of legislation
governing its management.
Hails, A.J., Wetlands, Biodiversity and the Ramsar Convention: The Role of the Convention on
Wetlands in The Conservation and Wise Use of Biodiversity (Ramsar Convention Bureau, Gland,
Switzerland, 1996)

165



surface.8 This fluctuates up to 6% during the rainy seasons.I Wetlands harbour a

substantial proportion of the country's water resources. Some of the country's

major wetlands are: the shallow lakes of the Rift Valley; the edges of Lake Victoria

and mangrove forests of the Coast.!O There are also hundreds of small wetlands

distributed throughout the country. Kenyan wetlands are diverse in type and

distribution, but no comprehensive national inventory on their type, status and

location currently exists.!!

Wetlands significantly affect the national economy, in terms of support both for

direct livelihoods and for necessary ecological functions, such as provision of

water, waste water treatment, maintenance of hydrological cycle, and prevention of

storm damage and erosion. Some wetlands in Kenya also generate national revenue

as a source of tourist attraction either as destination for safari tours or due to the

birds they have hence acting as sites for bird watching.

However, their importance and attributes that are not directly related to human uses

are not often appreciated until they are destroyed modified or restoration of the

wetlands to provide the above services proves too expensive. Further, just like in

many parts of the world, wetlands have been viewed as a public health hazard for

acting as breeding ground for mosquitoes causing malaria.V

Republic of Kenya, Final (Draft Revised) Sessional Paper on a National Wetlands Conservation
and Management( Unpublished,. April 2008), at page 6.
Kenya Land Alliance, Wise or Unwise Use? :A Survey a/Some Wetlands in Kenya, Unpublished
report, 2006 at p.3
See Howard, G. "Definition and Overview," In Crafier, S.A., et al, Wetlands of Kenya:
Proceedings of a Seminar on Wetlands 0/Kenya (Nairobi, ]UCN, 1992) pages 1-10.
See supra, note 8 at page 7 confirming this position. Although the Kenya land Alliance attempted
to carry out a survey of wetlands in Kenya in 2006 as evidenced by Supra, note 9, the survey was
neither exhaustive, scientific nor official. It gives useul information but does not replace the need
for a national inventory.
This position is similar to that expressed in the US in the case of Leavy vs. US, 177 U.S.
621(1900).
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In efforts to stem the degradation and loss of wetlands.i ' Kenya has undertaken

several measures. Firstly, as required by the Ramsar Convention Kenya has

designated five of its wetlands onto the Ramsar List of Wetlands of international

importance. These include Lake Nakuru, Lake Naivasha, Lake Bogoria, Lake

Baringo and Lake Elmentaita. However, there are several other wetlands which

although important are not on the Ramsar List. Some of these include Yala Swamp,

Tana Delta and Lake Jipe. In addition, Kenya has taken other measures including

the adoption of national legislation so as to promote wise and sustainable utilization

of wetlands within its borders.

The importance of wetlands was first recognized by the Kenya Government in the

1963manifesto on conservation of natural resources. 14 However, this is not the first

time that the importance of wetlands was being recognized. In traditional Kenyan

society, wetlands were treated as valuable resources. Many communities used to

draw food, medicinal products, fuel wood and materials for building and handicraft

from wetlands. Certain communities developed cultural practices to promote

conservation of wetlands. Amongst the Bukusu, for example, circumcision used to

take place in sacred places in wetlands. The criteria adopted in the choice of a site

include privacy and presence of ample water and mud. IS' The wetlands were

important sacred sites because of what they symbolized. By having the young

people smear themselves with the mud and walk back home naked, it was meant to

symbolize that, firstly, the protection given by the soil is similar to that of the

mother's womb, thus keeping the young people warm as they undergo the

ceremony and secondly, it was a rite of passage into manhood, marking the last

time they were allowed to walk naked in public. The mud was only available in

some places in the wetlands. Traditional beliefs held that these should never dry,

For a discussion of the efforts to restore wetlands and literature on wetlands degradation and loss
See Gardner, R.C. "Rehabilitating Nature: A Comparative Review of Legal mechanisms That
encourage Wetland Restoration Efforts" Vol. 52(3) The Catholic University Law Review 573
(2003),
Nkako, F.M., "Wetland Conservation in Kenya: KWS and Ramsar" in Crafter, S.A" Wetlands of
Kenya: Proceedings of a Seminar on Wetlands of Kenya, Supra, note I0, Pages, 91-98 at P. 91.
Kareri, R.W" "The Sociological and Economic Values of Kenya's Wetlands," in Crafter, S,A. et
aI, Supra, note 10 Pp. 99-107 at 100.
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for to do so would signify that "the generation of young men who bathed at that site

would not survive and fulfill their biological and societal duties of child-bearing

and development of a family unit.,,16 These cultural beliefs and practices

contributed to the conservation of wetlands amongst communities.

The turning point III protecting wetlands is associated with the imposition of

colonial rule and introduction of colonial policies and laws, especially those

relating to land tenure and land use.17 Western religions, education and health

facilities have contributed much to changing the traditional beliefs and their

inherent resource conservation traits. These have been exacerbated by modern

farming methods and the increase in population. This has happened against the

backdrop of lack of sufficient awareness on the need to conserve wetlands and

supportive laws and policies. Kenya has, however, since independence made some

effort in addressing the policy and legislative landscape for wetlands management.

In 1969, at the first Wildlife Conference for Eastern Africa, the need to conserve

and protect natural resources, including wetlands, was noted. 18 Following the

coming into force of the Ramsar Convention in 1975, Kenya sent representation to

the Conference of the Parties at the meeting in Regina Canada in 1987. Kenya

emphasized her commitment to conserve water catchment areas and wetlands.l"

Kenya's wetlands were noted for their importance as migratory routes, as well as

wintering areas for birds.2o Subsequently, Kenya ratified the Ramsar Convention in

1990 and designated Kenya Wildlife Services (KWS) as the focal point in Kenya

for the Convention. It also designated Lake Nakuru National park as the first

Ibid, Page. 102.
For a discussion of the imposition of colonial rule and laws relating to land see generally, Ghai,
Y.P. and lP.W.B., McAuslan, Political Law and Public Change in Kenya: A Study of The Legal
Framework of Government From Colonial Times to Present (Nairobi, Oxford University Press,
1970) and Okoth-Ogendo, H. W.0., Tenants of the Crown: Evolution of Agrarian Law and
institutions in Kenya (Acts press, Nairobi, 1991).
Supra, note 14, page 92.
Ibid.
Ibid.
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Ramsar site In accordance with the requirements of the Ramsar Convention.21

Other efforts include the passage of laws.22

6.3 Legal Framework for Wetlands Management in Kenya

Currently, there is no single legislation geared exclusively towards the management

of wetlands in Kenya unl ike other sectors of the environment that have a dedicated

piece of legislation to govern its management.v' Instead, there are several laws with

provisions that bear on the management of wetlands. To obtain a fuller picture of

the legal framework one has to glean provisions from legislation governing the

management of land and water, the two key components that constitute a wetland.

In addition, laws governing biodiversity, specifically wildlife related laws; those

dealing with forests and other aspects of the environment also impact on the

management of wetlands. This section will briefly highlight the relevant provisions

in the Kenyan statutes that address aspects of wetlands.

6.3.1 The Environmental Management and Coordination Act

The Environmental Management and Coordination Act (EMCA),24 is the

principal legislation governing the management of the environment and the

overarching framework for Wetlands Management in Kenya. EMCA's purpose is

"to provide for the establishment of an appropriate legal and institutional

framework for the management of the environment in Kenya ... ,,25 It establishes

the rights and duties of every Kenyan to a clean and healthy environment, sets out

detailed rules for the sound management of all components of the environment,

Article 2 of the Ramsar Convention requires Parties to the Convention to designate at least one
wetland onto the list of Wetlands of International Importance.
The laws passed and the extent to which they contribute to sustainable management of wetlands is
discussed in section 6.3 below.
Sectors like the water, forestry, wildlife, minerals and land have laws that exclusively deal with
their management.
Act No 8 of 1999. For a discussion of the history and implementation of the Act, see Angwenyi,
A., and "An Overview of the Environmental Management and Coordination Act", in e.O. Okidi,
et at (Eds) Environmental Governance in Kenya: Implementing the Framework Law (EAEP,
Nairobi,2008). Pages, 142-182.
EMCA, Ibid., preamble.
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establishes key institutions for environmental governance and provides for a

framework for the implementation and enforcement of its provisions.

The Act establishes the National Environmental Management Authority as the

overall body with the duty of ensuring coordination in the implementation of

government policy for the sound management of the environment. 26

The Act contains general principles to govern the management of the

environment. These include principles to ensure rational management of the

environment and thus promote sustainable development of the country. In

determining cases regarding the protection of the right and duty to a clean and

healthy environment as guaranteed by EMCA 27 the High Court is required to be

guided by these principles which include:

(a) the principle of public participation in the development of policies,

plans and processes for the management of the environment;

(b) the cultural and social principles traditionally applied by any

community in Kenya for the management of the environment or

natural resources in so far as the same are relevant and are not

repugnant to justice and morality or inconsistent with any written law;

(c) the principle of international co-operation in the management of

environmental resources shared by two or more states;

(d) the principles of inter-generational and intra-generational equity;

(e) the polluter-pays principle; and

(f) The pre-cautionary principle.

These principles are useful for the management of all sectors of the environment.

They apply to the management of wetlands resources too. The High Court of

Kenya, in Peter Waweru v The Republic/" a case concerning public health and

EMCA, Supra, note 24, section 7.
Ibid, Section 3.
I Kenya Law Reports(Land and Environment) 677-696(2006)

170



construction of houses in a settlement without adequate attention to sanitation,

held that:

"In the case of land resources, forests, wetlands and waterways ... the
Government and its agencies are under a public trust to manage them in a
way that maintains a proper balance between the economic benefits of
development with the needs of a clean environment' .29

The Public Trust Doctrine, referred to by the judges in the above case, is a useful

tool for regulating property rights so as to ensure the management of wetlands.

However, unlike in countries like Uganda, where the Public Trust Doctrine has

received constitutional recognitiorr'" as regards wetlands and other natural

resource management, in Kenya the doctrine has its basis in the common law. In

addition the Environmental Management Acr" and the Trust Lands Ace2

embodies public trust aspects regarding environmental claims and trust lands

respectively. Notably, however, the recently adopted constitution incorporates

aspects of the Public Trust Doctrine.

EMCA also contains provisions relating to EIA. It requires EIA to be carried out33

in situations where an activity being undertaken is out of character with its

surrounding, any structure of a scale not in keeping with its surrounding and

major changes in land use." The principal objective of EIA is to ensure that

environmental considerations are incorporated into the planning, decisions and

implementation of development activities. It assists in preventing, or where that is

not possible, minimizing an activity'S adverse impacts while maximizing its

positive effects. EIA attempts to weigh the environmental effects on a common

basis with economic costs and benefits in the overall project evaluation. By

requiring EIA to be carried out, the Act seeks to ensure that wetlands are

protected and activities of the nature described only carried out once a

Ibid, page 692.
Section 237(2) (b) of the Constitution of the Republic of Uganda (1995)
EMCA, Supra, note 24,(Section 3( I) and (2)
Chapter 288, Laws of Kenya.
EMCA, Supra note 24, Section 58
Ibid, Second Schedule.
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determination is made that they will not have adverse effects on the wetland after

sufficient corrective measures have been undertaken. The Provisions of EMCA on

EIA are augmented by EIA regulations made under the Act. 35

Part V of EMCA deals with legal tools for the sustainable management of the

environment and covers the protection of various components of the environment

including wetlands. Section 42, specifically contains provisions governing

protection of wetlands. The section prohibits the carrying out of several listed

activities on a wetland without prior approval of the Director General of NEMA.

These activities include:

(i) erecting, reconstructing, placing, altering, extending, removmg or

demolishing any structure or part of any structure in or under a

wetland;

(ii) excavating, drilling, tunneling or disturbing a wetland;

(iii) introducing any animal whether alien or indigenous in a wetland;

(iv) introducing any plant or part of a plant specimen, whether alien or

indigenous, dead or alive, in any wetland;

(v) Depositing any substance in a wetland if that substance would or is

likely to have adverse environmental effects on the wetland;

(vi) Directing or blocking any wetland from its natural and normal course;

and

(vii) Draining ofa wetland."

The above activities cannot be carried out in a wetland unless the approval of the

Director General of NEMA is sought and obtained; such approval only being

given after an environmental impact assessment has been carried out.

The Environment (Impact Assessment and Audit) Regulations, 2003.
EMCA, Section 42( I)
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EMCA also gives the Minister the power, by a notice in the Gazette, to declare a

wetland to be a protected area and impose such restrictions as he considers

necessary to protect the wetland from environmental degradation.Y In the process

of making the declaration, he should consider the geographical size of the wetland

and the interests of the communities resident around the lakeshore.38

A reading of the law suggests that by virtue of section 42(1) of EMCA referred to

above certain activities are prohibited on wetlands while section 42(2) discusses

the power of the Minister to declare a wetland as a protected area. In essence the

declaration by the Minister only makes the wetland a protected area. It is therefore

possible to have a wetland which is not a protected area. This is important too due

to the fact that it is not the declaration that makes a wetland such but its unique

characteristic. What is however also necessary, and which lacks from the Act is

the procedure and powers for determining that an area is a wetland whether or not

it is declared a protected area.

This issue was dealt with in the High Court in the case of Park View Shopping

Arcade v. Kangethe & 2 Others.39 The plaintiff sought to restrain the defendants

from trespassing upon the suit land and order for their eviction. The plaintiff

contended that it was the registered proprietor of the suit land, with an

indefeasible title to the land thus having exclusive right of enjoyment, occupation

and use which right was being interfered with by the defendants as trespassers.

The defendants, on the other hand, argued that the land in question was a wetland

along one of the tributaries of Nairobi River and that they had a permit from the

City Council of Nairobi to conduct their business, which was bound to enhance

the environmental quality of the area. The defendants were engaged in the

business of growing and selling flowers in the suit premises.

Ibid., s. 42(2)
Ibid.
HCC 438 of 2004 published in I KLR Environment and Land (2006), 591-610.

173



The court in deciding the case dealt with the provisions of Section 42 of EMCA

and the duty to declare land to be a wetland, holding that such powers could only

be exercised, in accordance with the Act, by the minister for the time being

responsible for environmental matters. Justice Ojwang observed that:

The defendants have, in effect, taken it upon themselves to declare the
environmental status of the suit land, but this can only be done by the
Minister. ...

The Act also empowers the Minister to determine the mode of
environmental protection and the standards thereof at the environmentally-
sensitive areas. Section 42(3) provides thus: ...

From this provision it is clear that the defendants/respondents cannot
arrogate the authority to determine the standards and modes of
environmental protection at the suit land. They have sought to usurp the
functions of the Minister, and this must be held to be unlawful.,,4o

Lastly, the Act gives the Minister the power to issue, through a gazette notice

general and specific orders, regulations or standards for the management of

wetlands.41 On 13th February 2009, following several months of consultation

spearheaded by a task force formed by the Director General of NEMA to discuss

and propose technical issues to be included in wetlands Regulations, the Minister

for Environment issued wetlands regulations.Y The Regulations deal with

management of wetlands as well as lake shores and sea shores. Part two, which

focuses on wetlands, defines the term wetlands as, "Areas permanently or

seasonally flooded by water where plants and animals have become adapted," and

that wetlands "includes swamps, areas of marsh, peat land, mountain bogs, banks

of rivers, vegetation, areas of impeded drainage or brackish salt or alkaline:

including areas of marine water the depth of which at low tide does not exceed 6

meters. It also incorporates riparian and coastal zones adjacent to wetlands." The

Regulations thus make the definition of wetlands in the Kenyan context close to

Ibid, pages 609-610.
EMCA, Supra, note 24, S. 42(3).
The Environmental Management and Coordination (Wetlands, River Banks, Lake Shores and Sea
Shore Management) Regulations, 2009, Legal Notice No 19, Kenya Gazette Supplement No.9,
13th February, 2009.
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the definition in the Ramsar Convention. Paragraph 3 of the Regulations

interestingly points out that the regulations will apply to all wetlands whether

occurring in private or public lands. It thus recognizes the importance of tenure

for wetlands management. However, the regulations save for these provisions,

and the principle encapsulated in Article 5(1) (d), which calls for integration of

sustainable use of wetlands into national and local land use plans so as to ensure

sustainable use and management of the resources, does not adequately address the

property implications for sustainable management of wetlands resources. Further,

being regulations, they cannot override the provisions in statutes regarding land

tenure. So unless the land tenure and use provisions are supportive of sustainable

wetlands management, the regulations will not serve their intended purposes.

Despite this shortcoming, the Regulations went along way in making better the

legal provisions regulating management of wetlands, including providing in a

schedule, the activities permitted within a wetland.

These regulations were promulgated by the Minister for Wetlands on the basis of

the provisions of Section 42(3) and 107 of EMCA. However, unknown to the

wider public, Parliament passed the Licensing (Laws (Repeal and Amendment)

Act In 2007.43 Section 77 of that Act provided' that "The Environmental

Management and Coordination" Act is amended by deleting Section 42."

The import of the above action was to remove the provrsions dealing with

wetlands from EMCA with the consequence that when the regulations were

promulgated by the Minister, they were done under a non-existent provision of

law. This brings into question the legality of the Wetlands Regulations gazetted

by the Minister on u" February 2009, as the principal provision on which they

hinged was by then not part EMCA having been deleted in 2007.

The deletion, while appearing innocent had some interesting background. It was

done against the backdrop of territorial conflicts regarding who between NEMA

The amendments were assented to in October, 2007.
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and the Water Resources Management Authority (WARMA) has the powers to

regulate wetlands. In an article in the Daily Nation of 1ih June 2009, this dispute

was put into perspective." WARMA has always argued that they have the powers

over wetlands and that section 42 erroneously transferred this power to NEMA.

In 1999 when the country enacted EMCA, the aim was to create a legal and

institutional framework to coordinate the management of the environment and

natural resources. NEMA was created as the overall agency for coordinating the

various aspects and agencies undertaking the management of aspects of the

environment. For wetlands, more than any other resource sector, this coordination

is critical. Wetlands traverse many sectors and are perhaps the best illustration of

the need for coordination. Before NEMA came into being, the Kenya Wildlife

Service was the sole agency that was prominent in regard to the management of

wetlands. This was due to the fact that Kenya was already a signatory to the

Ramsar Convention governing the conservation of wetlands. Kenya was required

to designate a focal point for the Convention and thus designated KWS. The

designation of KWS was largely informed by the fact that wetlands of

international importance happened to be in reserves which fall under KWS's

mandate.

Despite this designation, the country appreciated that wetlands are a umque

ecosystem and that their conservation traverses many agencies. When EMCA was

passed into law in 1999, section 42 put the management of wetlands under the

overall control of NEMA. This does not in any way imply that the other agencies

have no role to play. Rather, it is an acknowledgement that wetlands do not neatly

fall under the sole jurisdiction of any of these agencies. While KWS, WARMA

and the property owner all have a role in the management of wetlands, depending

on the tenure regime governing the wetlands in question, none can lay full claim

to wetlands due to their unique nature. The decision to remove section 42 from

Daily Nation, "Eco-warriors Spoiling for war over change of key law on wetlands," Wednesday,
Iih June 2009, page 14.
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EMCA and transfer the powers to WARMA was, in our opinion, ill-advised and

based on limited appreciation of the nature of wetlands. Since, wetlands do not

just affect WARMA alone, it is impossible for the sole powers of its management

to repose in WARMA.

It may well be that the Ministry for the time being responsible for water and

WARMA might wish to be identified with protection of this important aspect of

ecosystem. In which case they should be imaginative enough and formulate a

framework for the protection of the interface between water bodies and the

wetlands. For instance, they should provide that no activity shall be conducted in

any water body which violates the wholesome character of any adjoining wetland.

This they should do without seeking to see wetlands as their exclusive domain.

It is important to realize that the removal of section 42 of the Act was a

continuation of a long-drawn out dispute and discussion between NEMA and

WARMA on the relationship between the Water Act, 2002 and EMCA.45 The

genesis of the dispute relates to the interpretation of section 148 of EMCA. The

Section provides that "any written law, in force immediately before the coming

into force of this Act, relating to the management of the environment shall have

the effect subject to modifications as may be necessary to give effect to this Act,

and where the provisions of any such law conflict with any provisions of this Act,

the provisions of this Act shall prevail."

The section was intended to provide for the supremacy of EMCA vis-a-vis other

environmental statutes. However the point of disagreements relates to whether

EMCA and its provisions is superior to all other environmental statutes, or just to

those that were in place before EMCA in accordance with the principle that later

statutes are superior to earlier ones.

For a discussion of the controversies between WARMA and NEMA and the water Act and EMCA
see generally Akech, M., "Governing Water and Sanitation in Kenya," in Okidi, e.O., et al(Eds),
Environmental Governance in Kenya: implementing the Framework Law(EAEP, Nairobi, 2008)
3005-334.
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While people may hold different opinions on this point, with some supporting the

position that the water Act being later than EMCA is superior and others that the

import of EMCA was to give to preeminence over all other environmental

legislations in Kenya, its resolution requires legal prudence and procedural fidelity.

Firstly, as a country we must appreciate the role and uniqueness of wetlands. Are

wetlands, by definition, water only? Of course not. Yet, by deleting the section the

justification seems to be that WARMA is the relevant agency for managing water

and hence wetlands. This is legally and factually inaccurate. WARMA's mandate,

which it draws from the Water Act, is over water bodies. While wetlands are

identified by the presence of water, water is not their predominant ingredient. This

is the logic that informed the placing of control of wetlands with NEMA. Even our

neighbours Uganda have a specific wetlands management department which has

overall responsibility for wetlands management. Ugandan law still retains a role for

NEMA as the coordinating agency for environment

It is necessary to realize that the policy underpinning enactment of the EMCA was

to ensure movement towards an integrated ecosystem management approach. In

these circumstances, the decision by the Attorney General can either have been a

misapprehension of the law or intended to cause mischief. If the latter it would be a

sad reminder of a similar attempt in 1992 to make changes to the campaign period

in the run up to the general elections of that year when the Attorney General

attempted to change the words "not less than 21 days" to "not more than 21 days. ,,46

Then as in the instant case the action was not influenced by sound legal reasoning.

The solution therefore lay in the Attorney General rescinding this action as it

threatened the manner of management of a resource that is already under threat.

Following spirited efforts, the anomaly created by the action on 12thOctober 2007

In a case filed by FORD Kenya against the attorney General the High Court held that the exercise of
the powers by the Attorney General of the powers of revision was only to enable him undertake
typographical and grammatical errors and not as in the instant case attempt to change the meaning of
a piece of legislation. The action of the Attorney General was therefore struck out and the election
date postponed.
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to delete Section 42 of EMCA was corrected when the President assented to the

Statute Law (Miscellaneous Amendment Act) on 2nd July 200947, which Act

became operational on 23rd July 2009. The amendment reintroduced the original

section 42 of EMCA. However, although the status quo has been restored, the

conflicts between WARMA and NEMA over wetlands management continue to

simmer.

EMCA, in the overall analysis gives the broad framework for managing the

environment and component resources in Kenya. It also has specific provisions

dealing with wetlands. However, the law does not detail in an extensive manner

rules to guarantee wise use of wetlands. Specifically, it makes no attempt to

address the thorny issue of regulating property rights in the interest of

conservation and sustainable management of wetlands.

6.3.2 Water Legislation

One of the two defining characteristics of wetlands is the presence of water. In the

absence, therefore, of legislation exclusively governing the management of

wetlands, laws regulating, the ownership, control and use of water and water

resources are therefore germane to wetlands management. In the context of

Kenya, the key pieces of legislations for water management are the Water Act,48

the Agriculture Act,49 the Merchant Shipping ActSO and the Irrigation Act."

The Water Act 2002 repealed the earlier Water ActS2 and is stated to be an Act to

"provide for the management, conservation, use and control of water resources

and for acquisition and regulation of rights to use water; and to provide for the

Kenya Gazette Supplement, Acts, 2009, The Statute Law(Miscellaneous Amendment) Act, 2009,
Kenya Gazette Supplement No 48 (Acts NO.6)
Act Number 8 of 2002
Chapter 318, Laws of Kenya
Act Number 4 of2009.
Chapter 347, Laws of Kenya
Chapter 372, laws of Kenya
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regulation and management of water supply and sewerage services.Y' This Act

has relevance for the management of wetlands in Kenya. As defined a wetland is

an area whose characteristics include the presence of water and hence the

relevance of the Water Act. The definition section of the Act clearly identifies its

relevance to wetlands by including in its definition the term "swamp'Y" which is

the equivalent term for wetlands. It defines a swamp as "... any shallow

depression on which water collects either intermittently or permanently and where

there is a small depth of surface water or a shallow depth of ground water and a

slight range of fluctuation either in the surface level of the water or of the ground

water level so as permit the growth of aquatic vegetation.Y' Further the Water

Resources Management Rules,56 promulgated under the provisions of Section 102

of the Water Act define a wetland as "an area where plants and animals have

become adapted to temporary or permanent flooding by saline, brackish or fresh

water."

The Act deals with the ownership, control, and use of water resources and also

has provisions for the protection of water catchments areas. The institutional

structure that it creates for operationalising its provisions, namely: WARMA;

Water Services Regulatory Board; Water Services Board; Water Services Boards;

Catchment Area Advisory Committees; Water Resource Users Associations; The

National water Conservation and Pipeline Corporation; the Water Services Trust

Fund; and the water Appeals' Board;57 is also useful for purposes of wetlands

management. A point of caution, however, is necessary as regards the Water Act.

The Act empowers the minister to make rules for the better implementation of the

Supra, note 48, preamble.
Ibid., S. 2( I)
Ibid.
Legal Notice Number 171 dated 81h August 2007, contained in Kenya Gazette Supplement No. 92
of2007.
For detailed discussions on the efficacy of the institutional structure for water management see
Akech, M., "Governing water and Sanitation in Kenya", in e.O. Okidi, et at (Eds) Environmental
Governance in Kenya: Implementing the Framework Law (EAEP, Nairobi, 2008) page 305-334;
and Mumma, A, A. "Kenya's New Water Law: An Analysis of the Implications fro the Rural
Poor," paper presented at an International Workshop on Africa's Water Laws: Plural Legislative
Frameworksfor Rural Water Management in Africa, 26-28 January 2006. Johannesburg, South
Africa.
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Act.58 In reliance of these powers, regulations have been drafted that amongst

other things seek to regulate the management of wetlands. One should look at this

in relation to Section 42 of EMCA that also empowers the Minister in charge of

environment to make regulations for the management of wetlands. The Water

Resources Management Rules, made under the Water Act regulates wetlands.

This is also done by the Wetlands regulations developed under EMCA. Rule

52(1) of the Water Resources Management Rules provides that " any portion of

land in excess of one hectare which is naturally subject to seasonal or permanent

flooding and has ecological characteristics of a swamp or marsh shall be

considered to be a wetland for purposes of ..(the). Rules." Further, the Water

Resource Management Authority can declare any portion of land, less than an

acre to be a wetland for purpose of water resources management. 59

Regulation 52(3) requires a land owner or one legally authorized to operate land

on which a wetland is to apply for approval for any proposed development.

Envisaged developments include drainage, discharge into or construction that

would affect the wetland. What this regulation does is to amplify the conflict that

has been created between the Water Act and EMCA.6o It envisages a situation

where there will be a conflict between WARMA and NEMA on who has

authority to issue EIA license for activities within a wetland.

The Agriculture Act,61 whose objective is "to promote and maintain a stable

agriculture, to provide for the conservation of the soil and its fertility and to

stimulate the development of agricultural land in accordance with the accepted

practices of good land management and good husbandry.T'' is relevant too for the

management of water, and by extension wetlands. The Act empowers the Minister

supra, note 48,section I 10
Supra, note 56, Rule 52(2)
For a discussion of the conflict between EMCA and the water Act See, Akech Migai, " Governing
Water and Sanitation in Kenya," In Okidi, e.O, et al, Environmental Governance in Kenya:
Implementing The Framework Law (Nairobi, East African Educational Publishers, 2008) pp. 305-
334
Supra, note 49.
Ibid, Preamble.
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for Agriculture to make regulations to, inter alia, prevent soil erosion and thus

preserve the soil. 63 Specifically, Section 48 stipulates that such regulations will

prevent clearing of certain parcels of land for cultivation, the drainage of land, the

protection of slopes and catchment areas and the preservation of soil on ridges,

slopes or valleys.f" The rules, by virtue of the activities they seek to regulate are

germane to wetlands management. The powers that the Minister and the Director

of Agriculture have under the Act are intended to regulate the exercise of

proprietary rights over land. They give the two officials police powers akin to

takings in the US context.

In exercise of these powers.f the Minister for Agriculture on 2ih October 2009

promulgated the Agriculture (Farm Forestry Rules), 2009.66 The Rules aim at

"promoting and maintaining farm forest cover of at least 10 per cent of every

agricultural land holding and to preserve and sustain the environment in

combating climate change and global warming.V" The Rules are geared towards

the establishment and maintenance of sustainable forest management so as to,

inter alia, conserve water, soil and biodiversity.f and protect riverbanks,

shorelines, riparian and wetland areas.69 For wetlands, the regulations prohibit the

planting of eucalyptus trees/o due to the amount of water that eucalyptus takes

and its impact on the wetland. Land owners are under an obligation to maintain

tree cover often percent of their land." Failure to do so will result in action being

taken, including the government planting the trees to the required acreage at the

cost of the land owner." The Regulations, therefore demonstrate the exercise of

the state's police powers to regulate the manner in which land owners and

property holders may use their land so as to encourage sustainable development

Ibid, Section 48.
Ibid.
Powers of the Minister to make rules are contained in Section 48 of the Act.
Legal Notice Number l660f2009
Ibid, Rule 2
Ibid, Rule 4(b)
Ibid, Rule 4©.
Ibid, Rule 5(2).
Ibid, Rule 5( 1).
Ibid, Rule 7(7).
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generally and also the specific case of wetlands. The Regulations are an example

of compelling wise use of wetlands in this instance regulating the types of tree

species that can be grown on a wetland.

The Merchant Shipping Act73 superseded the Lakes and Rivers Act74 whose

objective was to regulate the dredging and use of steam vessels on certain lakes

and rivers. The Merchant Shipping Act seeks to consolidate the law relating to

shipping, provide for registration and licensing of ships in Kenya, control

pollution, prevent collision, ensure maritime safety and related purposes.f

Under the Irrigation Act,76 the Minister may declare any land to be a national

irrigation scheme." and this could include a wetland. Depending on whether the

land is on trust land or not, following the declaration, it will either be

compulsorily acquired or leased should it be trust land.78

6.3.3 Biodiversity and Wildlife Legislations

The Ramsar Convention was originally adopted with the intention of protecting

wetlands as habitats for waterfowl. Even though this aspect has since been

expanded so that the Convention addresses wetlands conservation generally, the

title still retains this reference to waterfowl. This aspect alone is demonstrative of

the link between wetlands and wildlife and thus their legislations. Secondly, the

Convention on Biological Diversity " focuses on biodiversity generally and their

habitats and thus creates a nexus between wetlands and wildlife. The laws that

regulate wildlife in Kenya are therefore relevant for wetlands management.

Supra, note, 50
Chapter 409, Laws of Kenya
Supra, note 50.
Supra, note 51.
Ibid, Section 14.
Ibid.
Full text available at http://www.cbd.int/convention/convention.shtml (Accessed on 1417109)
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6.3.3.1 The Wildlife Conservation and Management Act80

This law governs the protection, conservation and management of wildlife III

Kenya.t' In addition to the linkages above, the Act is relevant to wetlands

management in Kenya due to the fact that following ratification of the Ramsar

Convention, Kenya designated the Kenya Wildlife Service as the institutional

focal point for the implementation of the Ramsar Convention in the country.

Since the establishment and operations of KWS are governed by the Act, it is

germane to the management of wetlands. 82 The Act further empowers the minister

to declare an area to be a protected area83 and according to the Ramsar

Convention, wetland sites of international importance can and should be declared

protected areas'" to enhance their status and thus improve their conservation. The

declaration of protected areas specifically and the relationship between property

rights and wildlife management reveal a trend on the part of the state to view

wildlife wherever appearing as state property. The trend towards creation of

protected areas was to remove other land use from these areas and to bring the

wildlife habitat within state ownership and control. This has been done through

exercise of the state's powers of eminent domain resulting in land being acquired

and taken over by the state and then designated as national parks and game

reserves. Despite this trend however, the relationship between property rights and

wildlife management has not been synchronized in both laws and policies.f

Chapter 376, Laws of Kenya.
For a discussion of wildlife management in Kenya generally including the legal regime See,
Kameri-Mbote, P., Property Rights and Biodiversity Management in Kenya, (Nairobi, Acts press,
2002) ; Eriksen, S., cc et al, "Land Tenure and Wildlife Management," in Juma, c., and J.B.
Ojwang, In Land We Trust (Nairobi, Initiative Publishers and London, Zed Publishers, 1996)
pages 199-227; Karneri-Mbote, P. " Land Tenure, Land Use, and Sustainability in Kenya: Toward
Innovative Use of Property Rights in Wildlife Management," in Chalifour, N.J., et aI, Land Use
and Sustainable Development(Cambridge University Press, New York, 2007)pages 132-160 and
Karneri-Mbote, P. " Aligning Sectoral Wildlife Law to the Framework Environmental Law."
Okidi,C.O., et al (Eds) Environmental Governance in Kenya: Implementing the Framework Law
(EAEP, Nairobi, 2008). pages 281-304.
See Section 3 of the Act introduced by legal notice number 16 of 1989 which established KWS as
an independent body.
Supra, note 80 at section 15.
Article 4 of the Ramsar Convention
For a discussion on the nexus between property rights and wetlands management in Kenya, see
generally Kameri-Mbote, P., Property Rights and Biodiversity Management in Kenya, Supra, note
81.
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There are efforts to revise both the wildlife Policy and Wildlife Act and the draft

Wildlife Act86 gives exclusive rights to KWS to be in charge of the overall

management of all wetlands in Kenya. This does not resolve the institutional and

structural overlaps between NEMA, KWS and the institutions under the Water

Act as far as management of wetlands goes. In fact it will only exacerbate the

conflicts as demonstrated by the attempts, as part of the review process for KWS

to craft wetlands regulations. What these processes would do is to create a

situation where KWS, WARMA and NEMA all claim exclusive mandate for

wetlands protection leading to institutional overlaps and regulatory confusion. It

is essential that institutional responsibility for wetlands management be clarified

6.3.3.2 Forestry Act

The management of forest in Kenya is governed by the Forest Act. Forests are

critical as habitat for wildlife in addition to containing important plants. They

serve useful functions in the ecosystem ranging from water catchment and

conservation functions, regulation of the global climate, source of food and

medicinal plants to timber for construction and production of paper.

The greatest link to wetlands is the function of forests as water catchment area

and as a habitat for wildlife species. The destruction of forests in Kenya has, in

the recent past, put tremendous pressure on Kenya's main water towers. For

example the degradation of Mau Forest has had and continues to have negative

impacts on the environment, food security and supply of water in Kenya. "The

Mau escarpment is a crucial water catchment, which provides water to the Mara

River- the lifeline of Maasai Mara Game Reserve and the related Serengeti

National Park- the Sondu-Miriu and the Yala Rivers. Its degradation has led to

declines in the water levels of these rivers.,,87 This has a direct bearing on the

sustenance of wetlands. The decline of water levels in River Yala, Tana and Lake

Unpublished, on file with author
Situma, F.D.P., "Forestry Law and The Environment," in Okidi, e.O, et at Supra, note, 24 at

pages 235-259 at 236.
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Naivasha will directly affect the wetlands in these three areas. Due to the nexus of

the rivers to Forests, the management of forests and the legal regime underpinning

that management become useful to the management of wetlands.

The Forest Act88 was enacted in 2005 and became operational on 15t February

2007, replacing the earlier Forest Act,89 which had been in force with several

amendments since 1942.90 The law provides that its enactment was so as "to

provide for the establishment, development and sustainable management of forest

resources ... for the socio-economic development of the country." 91This was due

to the recognition of the valuable role played by forests in Kenya including

stabilization of soil and ground water, protecting water catchments, moderating

climate by absorbing greenhouses, providing habitat for wildlife and acting as

locus for biological diversity and also providing fuel wood and raw materials for

wood based industries.

6.3.4 Land Tenure Legislation

The laws that govern ownership, control and use of land have relevance for the

management of wetlands in Kenya. Tenurial arrangements impact on the

conservation and wise use of wetlands. The relationship between land and

wetlands is evident from the fact that wetlands are composed of both land and

water. Indeed, wetlands are situated on and forms part of the country's land mass.

The laws governmg tenure in Kenya, as elsewhere in the world, concern

themselves with determining who holds what interest in what land. In the context

of the environment, land tenure determines not just who controls and manages

the land and resources found in it, but also the form of management to apply to

the resource and who can participate in extracting the resource. Professor Mbote

has rephrased the typical tenure question about who owns what interest in what

Act No.7 of2005
Chapter 385, Laws of Kenya.
For a discussion of the highlights of the New Forest Act, see Supra, note 87.
Supra, note 88
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land, in the context of environmental management to "what effects has the holder

of rights X over property Y on species Z that ordinarily inhabits ecosystem y,,n

The history of land tenure in Kenya is traceable to pre-colonial societies. Then

land was owned by communities under customary tenure arrangements. The

imposition of colonial rule came with the application of western laws and

regulations. In the context of land tenure, the first efforts were through the Crown

Lands Ordinance of 1902, and the subsequent ordinance of 1915. The totality of

these legislations was to vest ownership of all land on the crown and divest

communities of ownership. Despite this, traditional tenure arrangements

continued to exist leading to a dual tenure system, which has continued to date.

Currently there are three tenurial arrangements for land in Kenya, being

private/individual/modern, communal/customary and public/state/govemment"

Four different categories of persons can own land under these three tenure

arrangements, being individuals, communities, local authorities and the

government.

There are several pieces of legislation that governs the different tenure

arrangements. Save for customary or communal tenure which is largely governed

by customary laws of the different communities, several pieces of legislation

govern the private and state tenures. It is noteworthy to point out that in the

hierarchy of laws'" customary laws is inferior to statute and therefore in cases

where customary rules are in conflict with statutory provisions then the statutory

provisions should prevail. This controversy has been subject of litigation

especially in situations, where as part of the land conversion process, land initially

Mbote-Karneri, P., "Land Tenure and Sustainable Environmental Management", In C. O. Okidi,
Supra, note 24 pages 260-280 pages 263.
See Ondiege, P. cc Land Tenure and Soil Conservation," In Juma, c., and J.B. Ojwang, In Land
We Trust (Nairobi, Initiative Publishers and London, Zed Publishers, 1996) pages 117- 142 at
122. See also Republic of Kenya, Sessional Paper Number 3 of2009 on National Land Policy(
Government Printer, August 2009) and Republic of Kenya, Constitution of Kenya, adopted on 4th
August 2010 at referendum and promulgated into law on 27th August, 20 10, at Article 61.

See Section 3 of the Judicature Act, Chapter 8 of Laws of Kenya
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held under customary tenure is registered in the name of an individual under an

Act of Parliament, without the knowledge and consent of the other community

members sparking off Iitigation." The controversy regarding customary law has

largely been around 3 provisions of the Registered Lands Act: section4 which

extinguishes customary interests in land; section 28 which makes registered title

absolute proprietor and section 143 that makes first registration indefeasible.

6.3.4.1 Registered Land Act96

The Registered Land Act (RLA) together with the Transfer of Property Act and

the Registration of Titles Act97 govern individual ownership of land. Since the

overriding policy since the colonial period has been to convert other tenure

regimes to private/individual ownership, the RLA playa crucial role in the tenure

related legislation in Kenya. Registration under the RLA, grants one the absolute

proprietorship'", which gives the owner the discretion to hold, use and dispose of

the land at his/her/its absolute discretion subject only to certain limited

restrictions noted on the register'" and other overriding interests. 100 The

overriding interests recognized by the Act include:

"(a) rights of way, rights of water and profits subsisting at the time of first

registration under this Act;

(b) natural rights of light, air, water and support;

(c) rights of compulsory acquisition, resumption, entry, search and user

conferred by any other written law;

(d) leases or agreements for leases for a term not exceeding two years,

periodic tenancies and indeterminate tenancies;

See the cases of Esiroyo Vs Esiroyo(1973) EA 388 And Obiero Vs. Opiyo 1972 (EA) 227
Chapter 300, Laws of Kenya
Chapter 281, Laws of Kenya
Section 27, RLA, Chapter 300 Laws of Kenya
Supra, note 96, Section 28.
Section 30, supra, note 96.
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(e) charges for unpaid rates and other moneys which, without reference to

registration under this Act, are expressly declared by any written law

to be a charge upon land;

(f) rights acquired or in process of being acquired by virtue of any written

law relating to the limitation of actions or by prescription;

(g) the rights of a person in possession or actual occupation of land to

which he is entitled in right only of such possession or occupation,

save where inquiry is made of such person and the rights are not

disclosed;

(h) electric supply lines, telephone and telegraph lines or poles, pipelines,

aqueducts, canals, weirs and dams erected, constructed or laid in

pursuance or by virtue of any power conferred by any written law:"IOI

The important point to note regarding private property is that the restrictions

under the RLA do not adequately provide express support to environmental

management and sustainable development. It therefore follows that wetlands

under private property governed by the provisions of the Registered Land Act, do

not have legislative backing within the Act to ensure their sustainable

management.

Secondly, the RLA embodies the doctrine of sanctity of title. In essence, the Act

is based on this theory and thus encouraged absolute ownership with private

individuals having exclusive rights to use, abuse and dispose of private property.

While in theory, the state has had, limited regulatory powers over land under the

RLA through the exercise of the powers of eminent domain and police powers,

Ibid.
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the general tenor of the Act has been to limit conservation efforts. 102 Conservation

of wetlands on private land tenure is, therefore, hampered as the individual title

holders of land under the Registered Land Act, generally disregard conservation

imperatives, exploit land even in wetlands without due regard to their fragility and

the state is generally viewed as interfering with sanctity of title when they attempt

to regulate use of land where wetlands exists if such land is privately owned.

In addition the displacement of customary tenure under the RLA results in

displacement of customary institutions that regulate land for ecological purposes.

This is compounded by pressure on these institutions due to additional pressures

on land as a result of commercialization. Restrictions that would govern

construction, cultivation and even sub-division become difficult and sometimes

impossible to enforce as these social institutions are rendered irrelevant, which

accelerates degradation of fragile ecosystems including wetlands. It is noteworthy

that customary tenure and practices has greater scope for promotion of wise use of

wetlands than private tenure due to the inbuilt rules within the system for

sustainability.

6.3.4.2 Government Lands Act
The imposition of colonial rule was accompanied by legislative measures to take

control of land and vest its overall ownership on the British Government. The

first major legislative measure in this direction was the Crowns Lands Ordinance

of 1902. The Ordinance was replaced with the Crowns Lands Ordinance of 1915.

The import of the Crown Lands Ordinances was to vest original title in all land

on the Crown. The crown had power therefore to grant title to such land to

anybody under certain terms and conditions. Radical title, however, remained on

the Crown. On independence, all land that hitherto was regarded as Crown Land

For a discussion of the impact of land tenure and especially private tenure for conservation see
Wanjala, S.c. "Land Tenure and Soil Conservation," In Wanjala, S.c. Essays on Land Law: The
Reform Debate in Kenya (University of Nairobi, Nairobi, 2000) pages J 37- J 92.
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became government land and subject to be governedby the Government Lands
Act. 103

The Act vests on the President power to make grants or dispositions of any

estates, interests or rights III or over unalienated government land. 104 The

President can exercise this power either directly or through delegation to the

Commissioner of Lands. It is noteworthy, that unlike the Trust Lands Act, the

Government Lands Act does not contain any form of trusteeship. Consequently,

the government in dealing with government lands does so as if they are the

absolute proprietor of that land. The end result is that a lot of government land has

been alienated and issued to private individuals without following due process

and without due regard to their ecological irnportance.l'" Examples of such action

include the controversy currently surrounding Mau Forest Complex.l'" It is this

misuse that led to calls for the recategorisation of government land to public land

within the Constitutional review process.l'" which categorization IS now

embodied in the new constitution 108 and in the National Land Policy. 109

The Government Lands Act is critical because it regulates the manner in which

wetlands that occur on government land are conserved and the challenges

regarding the wrongful application of the Act affects wetlands just like other

Chapter 280, Laws of Kenya.
See, Ibid, Section 3.
See Ogolla, D.B. and Mugabe, 1. "Land Tenure Systems and Natural Resource Management" in
Juma, C. and Ojwang, J.B. (Eds), In Land We Trust: Environment, Private Property and
Constitutional Development (Initiative Publishers and Zen Books, Nairobi and London, 1996)
85-1 16 at 105-06 and See Republic of Kenya, Report of The Commission of Inquiry into the
Illegal/Irregular Allocation of Public Land, (Government Printers, Nairobi, 2004).
See, Republic of Kenya, Report of the Governments Taskforce on the Conservation of the Mau
Forests Complex (Nairobi, March, 2009); see also a Daily Nation July 22,29 and 30, 2009 for
discussion on the Mau Complex controversy and reports by government to reclaim the complex
and relocate those who have encroached on the land and the politics behind the process.
See National Constitutional Conference, The Draft Constitution of Kenya, 2004 (Bomas Draft)
Section 90 and Section 80 of the Wako Draft Constitution; and Sections 61 and 62 of the Proposed
Constitution, e" May 2010.
Republic of Kenya, Constitution of Kenya, adopted on 4th August 2010 at referendum and
promulgated into law on 27th August, 2010, at Article 61.
See also Republic of Kenya, Sessional Paper Number 3 of 2009 on National Land Policy(
Government Printer, August 2009) .
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natural resources like forests. Over the years, government land, more than any

land category in Kenya has been extensively expropriated and allocated to private

entrepreneurs without following laid down legal procedure and in total disregard

to the law. While the underlying rationale for Government Land is the role of

state as trustee, requiring government to hold title to government land in

accordance with the Public Trust doctrine and as trustee for the people of Kenya,

in practice, the Government irregularly and illegally allocated such government

land to private individuals for political support and in corrupt manners. Wetlands,

on such land, invariably are casualties of greed for profit as they get drained by

the new private owners and converted to commercial enterprises without any

regard to their environmental utility and status.

6.3.4.3 Trust Lands Act
The Trust Lands Act regulates the management of trust lands. Trust lands are

land under the control of local authorities and refer to those lands that were,

during the colonial period, referred to as native reserves. Trust lands exist for the

purpose of custodianship of unalienated, unconsolidated and unregistered lands.

The local authorities own such lands in trust for the local inhabitants of the area,

who in turn hold the land under customary tenure.

Local authorities or county councils manage all the environmental resources

within the trust land under their jurisdiction and control development of that

land.'!" The Act gives the Minister powers to make rules in respect of any trust

lands, for, amongst other things, regulating the use and conservation of the area,

and the tenure of the land. III The Act also makes provision providing details on

the manner of setting apart trust land.

This legislation is particularly relevant for wetlands management. A lot of

wetlands related disputes regarding tenurial arrangements and incidentally, they

Supra, note 92 at Page 268.
Section 69, Chapter 288, Laws of Kenya.
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occur on land that is largely under the control of county councils in accordance

with the provisions of the Trust Lands Act. As the experiences of Yala and Tana

below demonstrate, the Act has not been used to conserve wetlands. On the

contrary, it has provided avenues for setting apart wetlands for developmental

purposes without due regard to the fragility of the ecosystem and without

adequate compensation for the setting apart.

6.3.4.4 Land (Group) Representatives Act
Out of the need to maintain large tracts of land for pastoral activities and avoid

fragmentation into smaller pieces through individualization, the government in

1968 recognized that group rights could be registered. This recognition involved

the enactment of the Land Adjudication Actll2, which Act provides for

ascertainment and recording of rights and interests in trust land.,,113 The Act

recognizes registration of land in the name of groups, which it defines as a tribe,

clan, section, family or other group of persons, whose land under recognized

customary law belongs communally to the persons who are for the time being the

members of the group. The legislation details out the manner of carrying out

adjudication and determining claims in land that has hitherto not been registered

in the names of individuals. The Act gives the adjudicating officer the power to

recognize and register ownership rights of groups, for groups which have, under

recognized customary rights, exercised rights in or over land which should be

recognized as ownership. 114Further, interests of a group in land, which are lesser

than ownership, can also be recognized. For a group, whose names appear in the

adjudication register either as an owner of land or with an interest in land lesser

than ownership, they are then eligible to have the representatives of their group

incorporated under the Land (Group Representatives Act), which Act provides for

the "incorporation of representatives who have been recorded as owners of land

Chapter 284, Laws of Kenya.
Ibid.
Ibid, Section 23.
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under the Land Adjudication Act." Once registered the representatives get a

certificate of incorporation and thus have ownership of the land in question.

Despite the noble intentions of the Group Representatives Act, it has not largely

served its purpose. Instead, the registration of group representatives has led to

dispossession of other community and group ranch members since the

representatives have proceeded to deal with the land as theirs without any

reference to the group members. I15This is notwithstanding the provisions of the

Act which provide that "The group representatives are under a duty to hold any

property which they hold as such, and to exercise their powers as such, on behalf

and for the collective benefit of all the members of the group, and fully and

effectively to consult the other members of the group on such exercise.,,116

6.3.5 Planning Legislations

Closely related to the laws on land, are the legislation that facilitate land planning.

The two planning legislations that impact on wetlands are the Physical Planning

Act 117and the Survey Act. 118

6.3.5.1 Physical Planning Act
The Physical Planning Actl19 is an act of parliament whose principal purpose is to

provide for the preparation and implementation of physical development plans.

The Act regulates physical planning and development in all parts of the country. It

requires that before a development is undertaken, the proponent should apply to

the relevant authority so as to obtain approval. The process involves the local

For a discussion on the failures of group ranches see P.K. Mbote, "Land Tenure and Sustainable
Environmental Management in Kenya." Supra, note 92, at pages 269-270. See also and also
Lenaola et al, " Land Tenure in Pastoral Lands", in Juma, C. and Ojwang, 1.B. (Eds), In Land We
Trust: Environment, Private Property and Constitutional Development (Initiative Publishers and
Zen Books, Nairobi and London, I996)pages 231-258 at page 248; and Rutten, M., Selling
Wealth to Buy Poverty: The Process of Individualization of Land Ownership Among The Maasai
Pastoralists of Kajiado District, Kenya 1890-1990(Saarbrucken,Breintenbach,1992).
Chapter 287, Section 8(2).
Chapter 286, Laws of Kenya.
Chapter, 29, Laws of Kenya.
Supra, note 117.
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authorities whose duties include considering and approving all development

applications and granting development permissicns.V" One of the important

functions of every local authority is the power to "reserve and maintain all land

planned for open spaces, parks, urban forest and green belts in accordance with

the approved physical development plans.,,121 Although the section does not

mention wetlands, it can be used by local authorities as a basis of reserving and

maintaining wetlands as fragile ecosystems in cases where it is considered

necessary. The Act also discusses the powers of the Director of Physical

Planning,122the Commissioner of Lands and the Minister in the process of

approval and implementation of development plans.

The Act requires the balancing of various interests in the process of designing and

approving physical plans. It specifically calls for EIA to be carried out in cases

where the local authority is of the view that proposals for industrial development

activities will have injurious impact on the environrnent.V'' In reliance on this

provision and due to the unique nature of wetlands ecosystems, EIA should be

undertaken in all cases of proposed developments in a wetland. This way the

developmental needs will be weighed against the environmental imperatives of the

ecosystem.

6.3.5.2 The Survey Act
The Survey Act addresses issues relating to surveys and geographical names and

the licensing of land surveyors.l " The Act details the process of carrying out

surveys and placing boundary marks on land. Regarding boundaries, the Act

specifically stipulates that

Every trigonometrical station, fundamental benchmark and boundary
beacon erected or placed for the purpose of defining the boundaries of

Supra, note 117, section 29.
Ibid, section 29(f).
Ibid. section 5.
Ibid, section 36.
Supra, note I 18, preamble.
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any holding or land shall be shown on the plan (if any) attached to, or
referred to in, any document or instrument purporting to confer,
declare, transfer, limit, extinguish or otherwise deal with or affect any
right, title or interest, whether vested or contingent, to, in or over such
holding or land, being a document or instrument which is required to
be registered, or is ineffectual until registered, under any written law
for the time being in force relating to the registration of transactions in
or of title to land. 125

Detailed Regulations have been made under the Act to govern certain aspects of

the survey process. The Survey Regulations at Regulation 115126 have provisions

relevant to wetlands management. Part XII of those regulations deals with

government land surveys. First is Rule 114 which relates to defining the boundary

of swamps. The Rule states that:

(1) Where an area fronts on a swamp, a give-and-take straight line

boundary shall be adopted wherever possible.

(2) Indefinite median lines, which cannot be re-established by survey,

shall be avoided.

(3) Swamps of an average width of 150 metres or more shall be excluded

from farms, and a straight line boundary along the edge of the swamp

shall be surveyed and beaconed. 127

More specifically regarding coastal wetlands and the coastal environment the

Regulations at Rule 110 regulates public land within the context of the coastal

environment. Its delineation of public land, subject to protection due to its

environmental importance as a critical ecosystem encompasses land that ideally is

a wetland. The Rule states that:

Where unalienated Government land fronting on the area coast is
being surveyed for alienation, a strip of land not less than 60 metres in
width shall normally be reserved above high-water mark for
Government purposes:

Ibid, Section 24.
Legal Notice Number 168 of 1994.
Ibid, Rule 114.
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Provided that, if the interests of development require, the Minister may
direct that the width of this reservation shall be less than 60 metres in
special cases. 128

Similarly if the land is a lake the Rule requires that the reserved land be not less

than 30 metres above the High Water Mark. 129 A similar provision exists for

rivers.130 These provisions, looked at in the context of wetlands, are capable of

ensuring protection of wetlands ecosystems. They should be viewed within the

larger context of the need to manage coastal ecosystem and the existence and

unique nature of coastal wetlands in Kenya. 131 The State of the Coast Report, in

discussing the coastal and marine resources of coast, identifies wetlands as one of

the key resources. It then identifies the challenges that the resources face as

including over-exploitation and anthropogenic pressures such as physical

alterations and land-use changes leading to erosion, siltation, and hydrologic

modifications, resulting in damage to or loss of coastal and marine habitats Events

related to climate change, such as droughts, flooding, massive sedimentation and

elevated sea-surface temperatures, have also contributed to habitat degradation,

especially of coral reefs.132 Land tenure and use are identified as critical

contributors to the challenges facing the sustainable management of coastal and

marine resources including wetlands.l'" Sustainable management of coastal

resources requires reform to the framework for land tenure and land use

regulation.

The case of Sea Stir Malindi Limited V Kenya Wildlife Service'i" demonstrates

the importance of regulating property rights if efforts at conserving the coastal

Survey Regulations, Supra, note 126, Rule I 10
Ibid, Rule 112
Ibid" Rule I I I.
See Government of Kenya, Kenya State of the Coast Report: Toward the Integrated Management
of Kenya's Coastal and Marine Resources (UNEP and NEMA, Nairobi, 2008) discussing in detail
the resurges of the coats, their management and challenges facing the management of coastal
resources.
State of the Coast Report, Ibid, page 68.
Supra, note 13 I.
I KLR(E&L) 512- 534(2006).
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marine resources including wetlands are to be successfully implemented. In the

case, Sea Stir Malindi Limited wanted to build a hotel on a plot they had bought

and now owned in Malindi. KWS however, sought to restrain the Sea Stir from

constructing within 100 feet from the High Water mark, arguing that that portion

was public property and that KWS planned to extend a marine national park to

that part of the land. In determining the question, the issues revolved around

whether the land in question was public or private land and the interpretations of

the Survey Act and the rules governing coastal zone and swamps. 135

The court ruled in favour of the applicants, on the basis that the plaintiffs land

was private and that according to documents of title, the same extended to the

high water mark and that the rule of 100 feet being advanced by KWS was not

based on any legal basis since the applicants land according to the records

included the alleged 100 feet. In the words of Justice Onyango:

First, the first respondent says there is 100 feet space between the
applicant's land and the high water mark and that that 100 feet space is
under its jurisdiction and control, under the Wildlife Conservation and
Management Act, Chapter 376 Laws of Kenya. That is in any case
what appears in the letters to the applicant conveying the first
respondent's decision. The contention cannot stand because, it is clear
to me and a look at the boundary plan ..... shows that the suit land ...
extends upto the high water mark such that the alleged 100 feet space
d . c. hi I . d 136oes not exist as rar t IS P ot IS concerne ..

In the opinion of the court, the only way to have the area as a buffer zone for

conservation purposes was by reliance of the power of eminent domain resulting

in compulsory acquisition. 137 Justice Onyango pointed out that:

If the respondent was of the opinion that the suitland being contiguous
to marine park, activities on it such as constructing septic tank on it
might seriously interfere with the ecosystem in the area, all it needed
to do was to convince the Minister to have the land acquired with the

For a comprehensive assessment of the case see Okidi, e.o., " Legal Aspects of Management of
Coastal and marine Environment in Kenya," in Okidi, e.O., Environmental Governance in Kenya:
Implementing The Framework Law (EAEP, Nairobi, 2008) 440-482.
Supra, note 134, at page 530.
Ibid, at page 442.
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consent of the owner who was the competent authority or by way of
the Land Acquisition Act. Having so acquired the land the Minister
would declare it a marine park or a national park and then proceed to
ensure conservation of the area.138

However, the utility of compulsory acquisition as the sole modus for conservation

is one that this study interrogates and argues against.

6.3.6 Constitutional Framework for Wetlands Management

On 4th November Kenya adopted a new constitution'Y through a referendum. The

new constitution has elaborate provisions on land and environmental

management. First, it recognizes the right of every person either individually or in

association with others to acquire and own property in Kenyal40 and defines

property to include inter alia, land and intellectual property. 141 The Constitution

classifies land tenure into public, community and private tenure and importantly

vests ownership of all land on the people of Kenya 142 hence recognizing that land

is much more than an economic asset. This is further supported by the principles

of land policy and management which requires that land be managed in an

equitable, efficient, productive and sustainable manner. 143 For wetlands

management the principle requiring that attention should be paid to sound

conservation and protection of ecological areas is particularly important.l'" The

reform to the manner in which land use is to regulated, especially through the

requirement that consideration should be had on land use planningl45 offers an

avenue for greater conservation of wetlands, just as the establishment of the

National Land Commissionl46 and devolution to county governments.Y' These

latter two will playa role in the management of land and by extension wetlands.

Supra, note 134, page 532.
Republic of Kenya, Constitution ofKenya, adopted on 4th August 20 I0 at referendum and
promulgated into law on 27th August, 20 I 0
Ibid, Article 40
Supra, note 139, Article 260
Ibid" Article 61.
Ibid
Ibid, Article 61 (1)( e)
Ibid, Article 66( I)
Ibid, , Article 67
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6.3.7 National Land Policy

Kenya did not, until 2009, have a single and clearly defined National Land Policy

since independence. 148 The upshot of this is that issues of land tenure,

management and use have continued to be dealt with without a comprehensive

land policy. From February, 2004 the country engaged in an extensive and

intensive consultations process to develop a national land policy. This culminated

in the production of a national land policy in March 2006. This was adopted by

stakeholders at a national symposium in April 2007. However, it was not until

two years later, on zs" June 2009 that the Cabinet formally approved the draft

policy paving the way for preparation of a sessional paper for debate in

Parliament. Parliament debated and approved the policy as a sessional paper,

finally giving the country a National Land Policy to "guide the country towards

efficient, sustainable and equitable use ofland for prosperity and posterity." 149

The objective of the policy is to secure rights over land and provide for

sustainable growth, investment and reduction of poverty. ISO The policy identifies

the problems that wetlands have faced including conversion for industrialization

and development purposes. It underscores the main problems facing wetlands

ecosystems as being their unsustainable exploitation due to conflicting land uses

and inadequate enforcement of natural resource management guidelines. It then

offers proposals for the better management of wetlands resources. The policy

stipulates that in the management of wetlands, the following principles shall guide

the process:

• Prohibition of settlement and agricultural activities in the water catchment areas;

• Identification, delineation and gazettement of all water courses and wetlands in

line with international conventions, and

See Supra, note 139, Articles 174- 177 and 186.
Ministry of Lands, Sessional Paper No 3 of2009 on National Land Policy (Government Printer,
Nairobi, August 2009) at page ix.
Ibid, page I.
Ibid.
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• Integrated resource management based on ecosystem structures regardless of

administrative or political boundaries. 151

The adoption of the National Land Policy also addresses tenurial issues,

classifying land into public land, community land and private land. Critical for

sustainable management is the requirement in the policy that "it is often necessary

to restrict the rights of ownership to facilitate sustainable resource utilization.,,152

The regulatory powers of the state, eminent domain and police powers, will be

reformed to ensure that their exercise "should be based on rationalized land use

plans and agreed upon public needs established through democratic processes.,,153

6.3.8 Policy Framework for Wetlands Management

Kenya does not have a wetlands policy. However, there have been numerous

efforts to develop a comprehensive policy to govern the management of wetlands

in compliance with the requirements of the Ramsar Convention. 154These efforts

are traceable to the formation of the Kenya Wetlands Working Group

(KWWG).155 The group drew its membership from non-governmental

organizations (both local and international) and government departments working

on conservation and wetland related issues. Its formation is traceable to a

workshop held in Uganda in March 1990 on Wetlands and Waterbirds in Eastern

Africa. The meeting was organized by the International Waterfowl and Wetlands

Research Bureau CIWRB) and Institute of Environment and Natural Resources of

Makerere University. 156Kenyan participants to this conference resolved to form a

national wetlands group. This decision led to the birth of the KWWG in 1991, as

Supra, note 148 at page 34.
Ibid, at page 19.
Ibid, at page 13.
For a discussion on the importance of developing national wetlands policies see Shine, C. and de
Klemm, C. Wetlands, Water and the Law: Using Law to Advance Wetland Conservation and Wise
Use, (IUCN, Gland Switzerland, Cambridge, UK and Bonn, Germany, 1999) pp 51-68.
Personal communication with Hadley Becha, Acting Executive Director, East African Wildlife
Society, 18th June, 2009. See also Crafter, S.A, et aI, Wetlands of Kenya: Proceedings of a
Seminar on Wetlands of Kenya (Nairobi, IUCN, 1992) pages Vii.
See Crafter, S.A, et ai, Wetlands of Kenya: Proceedings of a Seminar on Wetlands of Kenya
(Nairobi, IUCN, 1992) pages Vii
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a subcommittee of the East African Natural History Society.l " The aim of

KWWG was to enhance debate on and efforts towards conservation and wise use

of wetlands in Kenya. The group, after several years collapsed, but was revived in

2002 and renamed the Kenya Wetlands Forum and has existed since then. 158 The

Forum has been at the forefront in lobbying for the adoption of a national

wetlands policy. The Government from 2002 has made strides to finalize a

national wetlands policy. Initially a draft wetlands Policy was issued in 2005.

Further consultations with stakeholders and experts led to revisions and

development of the revised Policy of 2008.159 This policy was formally adopted

by the National Environmental Council in the same year. However, the same is

yet to be tabled and adopted by both Cabinet and Parliament so as to be

operationalised as the national wetlands policy.

The rationale for a policy framework to govern wetlands is not difficult to fathom.

A policy as the government's overall strategic commitment and action plan would

clearly coordinate efforts to manage wetlands and elevate their status in planning

processes. The draft Policy captures the importance thus:

In the past, Kenya pursued a sectoral approach to conservation and
development, which has not addressed the cross cutting environmental
and conservation issues. This has led to intersectoral inconsistencies
leading to further loss of the country's natural resources including
wetlands. The integrity of wetland ecosystems is very much dependent
on the conservation of catchment areas which have suffered
immensely as a result of encroachments and massive deforestation.

In recongnition of the need to involve more actors to ensure an
integrated and harmonized conservation and management by the
government as well as the other affected players, the Government has
seen the need for a national policy framework. The Policy seeks to
ensure that the plans and activities of the government and wetland
stakeholders promote conservation and sustainable wise use of

Ibid.
See Kenya Wetlands Forum, Strategic Plan 2007-2011 for a discussion of the History of the
Kenya Wetlands Forum and detailed discussion of its objectives and operational strategies.
Republic of Kenya, Final (Draft Revised) Sessional Paper on a National Wetlands Conservation
and Management, April 2008.
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wetlands. It provides a framework for actions to improve institutional
and organizational arrangements, address legislation and government
policies, increase knowledge and awareness of wetlands and their
values, review the status of and identify priorities for wetlands in a
national context, and address problems at particular wetland sites. 160

The draft policy defines wetlands in the Kenyan context'I", identifies the uses to

which wetlands have been put and summarizes the main threats to their

conservation and management. The key policy issues that the draft addresses

include tenure and accessibility; improved institutional and legal framework;

improved public awareness; promotion of wise use; recognition of the need for

integrated planning and multiple use of wetlands; conservation of wetlands and

their biodiversity; restoration and recovery of wetlands; environmental impact

assessment requirements for development and monitoring of wetlands;

implementation of international responsibilities; and research and establishment

of a wetlands database.

By May 2010, the policy had, however, not been adopted. It was finalized at the

same time that consultations were taking place for the development of a national

environmental policy. Debate then was whether it was necessary, in light of the

efforts to adopt a national environmental policy to still have a comprehensive

wetlands policy or whether, it was much more desirable to have wetlands policy

proposals in the national environmental policy. In the end the national

environmental policy formulation process was abandoned before the finalization

of a draft and thus the country still continues to lack both a wetlands specific

policy and an overarching environmental policy.

Ibid.
It states that in Kenya Wetlands refers to "areas of land that are permanently or occasionally water
logged with fresh, saline, brackish, or marine waters, including both natural and man-made areas
that support characteristic biota."
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6.4 Institutional Framework for Wetlands Management

There is no single institution with the overall mandate for coordinating issues to

do with wetlands management. As is evident from the overview of the legal

framework above, each of the sectoral institutions perform certain functions

relating to wetlands management. The Water Resources Management Authority

has responsibility over water resources including aspects of wetlands, The Kenya

Wildlife Authority on the other hand is both the focal point for the Ramsar

Convention, but also as the institution with responsibility over the game reserves

and national parks, where several of the protected wetlands exists, has a mandate

for wetlands management therefore.

The Environmental Management and Coordination Act, gives NEMA

responsibility for wetlands management. By the fact that EMCA is the framework

legislation, one can argue that EMCA therefore has supervisory powers over

wetlands. First, however, there has been debate over this position especially

between NEMA and WARMA. The debate, dealt with earlier in this chapter

revolves around the relationship between the Water Act and EMCA and the

institutions created under them. One school of thought holds that by virtue of the

provisions of Section 148 of EMCA, EMCA is superior to the Water Act thus

NEMA should have the overall institutional responsibility over wetlands. Others,

however would argue that the Water Act is later in time and the two being Acts of

parliament, it is the later one that should prevail. One could also argue that

specific legislation should prevail over the more general one on the particular in

question.

A more fundamental issue regards the issue as to whether there is a lead agency

within the meaning of EMCA which is the focal point for wetlands management.

This is especially critical since wetlands traverses many sectors and requires

proper coordination so as to ensure its conservation and wise use. Uganda

designated a Wetlands Inspection Division within the Ministry of Water, Land
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and Environment and tasked with the duty of coordinating efforts at wetlands

conservation and wise use.

Civil society IS a key stakeholder in the management of wetlands. The

government, through NEMA consults civil society through the KWWG on

matters relating to policy and law. At the local level, as the case studies below

demonstrate, civil society has continued to advocate and lobby for the sustainable

management of wetlands and their resources in Kenya. In Yala Swamp, for

example, they have formed into an umbrella body, the Friends of Yala swamp, to

be able to advocate for the conservation of Yala wetland. They also spearhead

development of wetland management plans in other areas.

6.S Case Studies of Wetlands Sites in Kenya

The case studies in this sub-section show experiences in wetlands management in

Kenya. Specifically, they demonstrate the challenges that wetlands conservation

and use has faced as a result of pressure to convert the wetlands to commercial

agricultural and other industrial purposes. The weak tenure regimes especially

customary tenure holdings have been unable to ensure wise use of the wetlands

and led to tension between government, industrial developers and tenure holders.

The result has been the conversion of the wetlands to commercial agriculture

without attention to the ecological imperatives.

6.5.1 Yala Swamp

The Yala Swamp is Kenya's largest freshwater habitat.162 It is a large area of

swampland located in Western Kenya and is bordered by Lake Victoria to the

West and Yala River in the South. It has three lakes namely, KanyaboJi, Sare and

Nyamboyo, together covering around 17,500 hectares. 163

Otieno, M., Mapping Landscape Characteristics ofYala Swamp, MSC Thesis, Moi University,
2004.
See Abila, R. "Utilisation and Economic Valuation of The Yala Wetlands, Kenya," In Gawla, M.
Ed., Strategies for Wise Use of Wetlands: Best Practices in Participatory Management,
Proceedings of a Workshop Held for the Second International Conference on Wetlands and
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The wetland has high biodiversity and is home to several endemic species. It is

nationally important as one of the few habitats where the threatened Sitatunga

antelope (tragelaphus spekeii) is found. 164 It is part of the most densely populated

parts of Kenya. 165 It supports a large part of this population that relies on it for

income as a result of fishing, hunting, construction, material and agricultural

production. It thus has socio-economic value for the local communities living

around it.

Unlike other swamps in Kenya, it does not however have a protected status. It has

been subject to reclamation since 1960s principally to give way to agricultural

activities. The reclamation seems to have proceeded along the lines that wetlands

are only useful if converted to other uses. This view, in the context of the Yala

Swamp, was amplified by a political leader hailing from a constituency that

covers part of the Swamp, Peter Okondo when he quipped that Yala Swamp is

useless.166 The most recent reclamation took place at the instance and for the

benefit of a US company, Dominion Farms Limited, for purposes of carrying out

rice cultivation.

Efforts for the reclamation of the swamp date back to as early as 1954, when Sir

Alexander Gibbs and Partners was commissioned under the Kenya Nile Water

Resources to investigate the development potential of Yala Swamp among other

areas in the Lake Victoria Basin Region. The study recommended the use of the

Swamp for irrigated agricultural development. In 1963 the Kenyan Government

requested the UN for assistance to execute the recommendations of the Survey

Report to reclaim Yala Swamp as a realization of the development of the area.

The request was granted, FAO implemented the reclamation of Area 1 (2300 ha)

in the period 1965-1970. Specific works carried out under the special fund project

were: - Area II and Area III were left under water after reclamation of Area I

Development, November 1998, Dakar Senegal, (Wetlands International, Global Series No.8)
pages 89-96 at 89.
Ibid.
See national population census, 2010 results.
Okondo, P., The Yala Swamp is Useless, Resources 1:11-14 (\989)
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(2,300 ha). In 1972 the Ministry of Agriculture commissioned a Dutch Consulting

firm, ILACO, to investigate the possible development options of the Yala Swamp.

They recommended the reclamation of a further 9,200 ha. Bringing a total of

11,500 ha under development leaving only 6,000 ha (Area III) to act as a buffer

zone. The reclaimed area was then put under agriculture by the Lake Basin

Development Authority (LBDA) on behalf of the Kenya Government. 167

The recent reclamation and development activities commenced in 2003 when

Dominion Farms Ltd, a subsidiary of Dominion Group of Companies based in

Edmond, Oklahoma USA, entered into an agreement with the (LBDA). The initial

proposal was that Dominion would engage in rice production, in part of the

swamp known as Area I, covering about 2,300 ha. This land portion had been

reclaimed before 1970, and previously used by the LBDA for agricultural activity,

mainly to produce cereals, pulses and horticultural crops. An environmental

impact assessment (EIA) was commissioned for large-scale rice production

through irrigation, for which a license was issued in 2004.168

Instead of the originally intended rice cultivation in the, 2,300ha once owned by

the LBDA, Dominion Farms Ltd embarked on other additional agricultural and

development activities in the swamp including construction of irrigation dykes

and weirs, water-drilling, construction of an airstrip, road construction. It sought

to expand its activities to what it referred to as "an integrated project" including

multipurpose dam, aquaculture and industrial development projects. For this

purpose it proposed that part of 9,200 ha be reclaimed from the swamp area

See Friends of Yala Swamp, Report of Mapping Exercise for the Local Based Civil Society
Organizations Around Yala Swamp Catchment Area, 2009, (Unpublished, on file with author.)

See generally, NEMMA, NEMA Technical Advisory Committee on The Proposed Yala Irrigation
Project Phase II in Yala Swamp, Nyanza (Review Report, i" April, 2006).
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known as Area II to meet the needs of new projects. This would leave only 6,000

ha (35%) of the current wetland to act as a buffer zone. 169

Due to the changed nature of activities, the company was requested, in

compliance with EMCA to carry out a further EIA. This it did in 2005.170

Controversy dogged not only the original plans of Dominion but these expanded

activities which were commenced even before formal EIA approval.

Controversy has, however surrounded the activities of the company. Some

members of the local communities and NGOs objected on the basis that Dominion

Farms was undertaking activities on wider land than they had been allowed

initially and further that the scale of activities were larger than the rice production

which was the basis for the grant of an EIA licence. These objections have

threatened the successful implementation of the activities of the company. 171

Of greater interest are the issues that arise from the operations of the company at

Yala Swamp. Firstly, the tenure regime in Yala swamp is multiple. There are

portions of the land that are owned by Lake Victoria Basin Authority, others by

the county council (local authority) and others by members of the local

communities. The challenges of this multiple tenure regime have been evident in

the manner the project has proceeded. First, when the EIA licence was granted,

sufficient attention was not paid to the tenure rights of those holding property

rights in the wetlands. This has resulted in run- ins between local communities

and Dominion over their relocation and compensation. The government, in giving

approval to Dominion to carry out development activities did not utilise any of its

powers to compulsorily acquire the land and pay adequate compensation to the

land owners. Instead it left issues of tenure to be addressed through private

See Dominion Farms Limited, Environmental Impact Assessment Report, Phase II(Submitted to
NEMA, November, 2005); and Ezekiel Okemwa, Independent Environmental Impact Assessment,
(Commissioned by Ujamaa Centre, 2006).
Ibid.
Personal communication with Action Aid officials in Kisumu, Siaya and Bondo under the
auspices of Friends ofYala between 2006-2009.
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arrangements by the company. This has affected the community's rights in their

land, their ability to derive livelihoods from the wetlands and the sustainable

management of the wetland in Yala. 172

The greatest challenge in the Yala swamp complex remains balancing community

based resource management, agro-industrial exploitation, and biodiversity

conservation. This is due to the operative approach within the wetlands

spearheaded by the government and the private developers which sees most of the

wetland still in its natural state as requiring to be harnessed for economic gains,

notwithstanding its environmental status. One of the major challenges to this

wetland is the Government policy that dates back to the 1950s and aimed at

draining land for agricultural purposes. Reclamation of the swamp was proposed

in 1954 and eventually commenced in the 70s (LBDA was established in 1979),

when there were neither laws nor policies on wetland conservation. These efforts

were carried on by LBDA that was involved in rice farming. Another challenge to

the wetland is increased pressure in its resources arising from a high demand for

settlement, food production and grazing.

Moreover, the costs of reclamation of the wetland are borne by the local people

yet the goods and services they depend on are diminishing as a result of

competition for land around the periphery compared to the interior parts of the

swamp which is not accessible. As a result of the reclamation, large scale

agriculture is promoted and construction of dykes, canals, dams, weirs, and

barrages in the past by the Netherlands Government and currently by Dominion

Group of Companies to divert water from the river for irrigation is bound to have

adverse effects on the hydrology and other ecosystems. 173

With respect to the Yala swamp complex, the community's role in decision

making regarding natural resource use and management is very weak. In

Kenya Land Alliance, Wise or Unwise Use? A Survey of Some Wetlands in Kenya, Unpublsihed
Report on File with Author).
Supra, note 171.
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companson to the past when they had unlimited access to the resources, their

benefits from the wetlands have been curtailed by the current arrangement. This

has glaring implications on human rights as it impacts negatively on community

rights to the resources they require for their livelihood. Further, their local

institutions are far too weak to deal with long term strategies for managing the

swamp and to ensure the benefits accrued from the reclaimed area is shared

equitably. There is no clear mechanism of transparency by the local authorities in

benefit sharing especially in supporting their priority concerns. 174

The impact of the agricultural activities on the environment and sustainability of

the wetland has not been adequately addressed in the context of the EIA carried

out by Dominion. Due to lack of a land use policy in the country, the decision on

what types of activities can be carried out within wetlands ecosystem without

undermining the sustainability of the resource cannot be decided within a proper

context. Instead, the process has proceeded on the basis that Yala Swamp is a

wasteland, whose utility requires that it be reclaimed and put to productive

agricultural activities.

The activities of Dominion Limited have had both positive and negative

consequences on the wetland. It has ensured increased employment to the

residents of the area. However, interviews with residents around the wetland and

review of documents available indicate that on balance, residents have more to

complain about than to celebrate. Some of the negative effects include acquisition

of land belonging to members of the local community as part of the trust land

without any compensation, negative environmental effects from aerial spraying,

fumes and other chemical pollutants, fencing off and diversion of Lake Kanyaboli

hence hindering community access to water leading to food insecurity. 175

Supra, note 173.
Personal communication with local community between 2008-2009 in Siaya, Kisumu, Bondo and
Budalangi, Reports of Friends ofYala Swamp Consultative meetings (A network of Civil Society
Organisations working around Yala Swamp. Reports on File with author); Okemwa E and
Ochieng' P., an Independent Environmental Impact Assessment ofYala Wetland (2006,
Unpublished. On file with author.) and Friends ofYala Swamp, Report of Mapping Exercise for
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The other critical issue around Yala Swamp relate to the role of the local councils.

The lease for the land that Dominion utilizes is granted by the County Councils of

Bondo and Siaya. There are ongoing negotiations to increase the period of the

lease. This is however going on against a background of dissatisfaction from local

community members who feel excluded from the negotiations since the

Memorandum of Understanding and the Lease were both negotiated with and

signed between the county councils and Dominion to the exclusion of the local

communities and without consulting them. Secondly, there is lack of proper

accountability for the rents paid by Dominion to the local authorities, resulting in

misappropriation of the money paid to the local councils. Thirdly, there is lack of

adequate regard to environmental impacts of the projects and activities. 176

6.5.2 Tana River Delta

Tana Delta Wetlands is found in the Coast Province of Kenya and located along

River Tana, the country's longest river. It is recognized as rich in biodiversity. Its

richness in biodiversity has also been the cause of immense controversy

surrounding its use and conservation over the years. This is due to the efforts to

exploit the rich biodiversity in the area, without addressing the conservation

imperatives of the ecosystem and the property rights and reliance of the local

communities on the ecosystem of their sustenance. Three efforts at exploiting the

wetland have pitted members of the local community, conservationists and private

development proponents invariably with government support. These efforts

include those of Coastal aquaculture to carry out Shrimp farming in the delta,

followed by those of Mumias Sugar Company Tana and Athi River Development

Authority (TARDA) to undertake sugarcane farming and lately the decision by

the Local Based Civil Society Organizations Around Yala Swamp Catchment Area, 2009,
(Unpublished, on file with author.)
Ibid.
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the Government to grant several acres of land to the Qatar government to

undertake commercial farming. 177

Tana River delta is not only internationally recognized as a wetland having rich

biodiversity but also valued by the local community. For the local community, the

wetland provides a steady supply of water and grazing lands even during the

driest of seasons. This is particularly important due to the neighborhood in which

it is located, one prone to drought and famine.

Despite appreciation of its importance to the local community, increase III

population led to pressure for more land, resulting in encroachment into fragile

ecological zones of the delta. The situation was exacerbated in the 1970s when, in

an effort to try and accelerate development, the communities were organized into

ranching groups, which made token payments to acquire land within the wetland,

previously held as trust land. The ranching companies were intended to

commercialize the previously subsistence cattle rearing activities of the local

communities.i " Before the appropriation by government, the local community

had largely managed the area in a sustainable manner. 179

One of the ranching groups formed in the 1970s, Kon-Dertu Ranching Company,

acquired 20,000 acres of land, from the county council. The part they acquired

was at the heart of the wetland. Two years before the grant of title, the area had

been earmarked as wetland of international importance in accordance with

Ramsar.180 After acquiring the 20,000 ha parcel, Kon-Dertu sold off half of it to a

Greek-owned company called Coastal Aquaculture Limited. Coastal Aquaculture

intended to use the land for prawn farming. This attracted the attention and ire of

a number of NGOs led by East African Wildlife Society (EA WS), who argued

Personal communication with Becha, Supra, note 155.
Eriksen, S. et ai, "Land Tenure and Wildlife Management" In Juma, C. and J. B. Ojwang (Eds) In
Land We Trust: Environment, Private Property and Constitutional Change (Nairobi and London,
Initiative Publishers and Zed Books, 1996) 199-227 at 217.
Ibid.
Ibid, at page 218

212



that the venture would have negative environmental consequences on the

ecosystem. They also asserted that the delta was an important ecosystem which

required to be managed wisely and not converted to Shrimp farming and the latter

would interfere with both the fishing industry in the area and water supply.l'" It is

noteworthy, that EA WS and IUCN had been at the forefront of having the area

designated as a Wetland of International Importance. The Company disagreed.

Arguing on the basis of its initial studies, the firm asserted that prawn farming

would cause no such destruction to the environment and that it would have no

long-term impacts on the wetland. It found support from the directors of Kon-

Dertu, who maintained that shrimp farming would bring development to the area

through infra-structural development. They also criticized the conservationist,

whom they accused of bias against the project only because a foreign company

was involved.

The other controversy revolved around the process of acquiring the land. It was

that the Company had not followed the due process in acquiring the land for their

project. For their part, Coastal Aquaculture and Kon-Dertu asserted that they had

appropriately sought and got necessary approvals from TARDA and the District

Development Committee (DOC), as well as from the relevant government

department responsible for fisheries, wildlife, lands, as well as the Treasury. They

saw the conservationists' intervention as unnecessary interference with a private

deal concluded on a willing-buyer-willing-seller basis.182

Initially the debate was ended by the President declaring that the area be reserved

as a wetland of international importance in the interest of conservation. 183. After

the presidential decree, a national steering committee, led by TARDA, was

formed to explore ways and means of creating the park. The other members of the

Committee included IUC , the National Environment Secretariat (NES), the

National Museums of Kenya (NMK), and the Permanent Presidential Commission

on Soil Conservation and Afforestation. The committee proposed the creation of a

See, Ibid.
Supra, note 178 at page 219
Ibid.
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Tana Delta National Wetlands Reserve. Attempts to operationalise the proposal

failed due to spirited opposition to it by the local community.

This case, Commissioner of Land & Another v. Coastal Aquaculture Ltd,184

started in the local courts in Kenya before finding its way to the Common Market

for Eastern and Southern Africa (COMESA) court of justice. The government

sought to exercise the power of eminent domain to take over some land belonging

to the Greek Company for purposes of establishing a National Wetlands reserve in

Tana Delta.

The case arose from the decision of the Commissioner of Lands to publish a

notice in the gazette indicating the Government's intention to acquire land in

pursuance of the Land Acquisition Act,185 which belonged to the respondent for

the establishment of a wetland in Tana River Delta. A further gazette notice set

the date of inquiry to hear compensation claims for those affected by the

acquisition of the said land. The respondent objected to the notices stating that

they were defective in that the date set for the inquiry did not comply with the

Land Acquisition Act and that the notice of intention to compulsorily acquire the

respondent's land did not state either the public body for which the acquisition

was being made, or the purpose to be served by the acquisition. The notices had

merely stated that the land was required for "Tana and Athi River Development

Wetlands" .

The court accepted the decision made earlier by the High Court and from which

the appeal had arisen. In the High Court Justice Ringera had ruled that Tana River

Delta Wetlands for whom the respondent's plots were being compulsorily

acquired was neither a public body nor a purpose specified in Section 6(1) of the

Land Acquisition Act. Justice Ringera had stated, and the court of Appeal

concurred that:

Kenya Law Reports (Environment and Land) Vol. 1,2007, pages 264-294
Chapter 295, Laws of Kenya
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As regards the adequacy and validity of the notice published under
section 6(2) I have come to the judgment that that notice should reflect
the Minister's certification to the Commissioner under section 6(1),
and must accordingly include the identity of: the public for whom the
land is acquired, and the public interest in respect of which it is
required. It is only when a notice contains such information that a
person affected thereby can fairly be expected to seize his right to
challenge the legality of the acquisition. That is because the test of
legality of the acquisition is whether the land is required for a public
body for a public benefit and such purpose is so necessary that it
justifies the hardship to the owner. Those details must be contained in
the notice itself for the prima facie validity of the acquisition must be
judged on the content of the notice .

In the result, I find and hold Gazette Notice number 5689 of 4th
November, 1993 is defective and invalid for the reason that it did not
identify the public body for whom the land was being acquired and the
public purpose to be served by such acquisition. The words "Tana
River Delta Wetlands" cannot but be a geographical-cum-ecological
description. They are not the name of any public body or descriptive of
the public purpose of the acquisition. They are accordingly
incompetent to satisfy the requirements of the law."

The court therefore stuck out the notice and held that the Commissioner had no

jurisdictionto proceed with the inquiry for compulsory acquisition. On appeal to the

Courtof Appeal this position was upheld. Although argument was made both in the High

Courtand in the Court of Appeal that "Tana River Delta Wetlands" was not a

geographicalcum ecological description, but a public body for purposes of compulsory

acquisition,and further that the term wetlands was an international term of art indicative

ofa water catchment area, the court still held that the purported acquisition did not

complywith the strict requirement of the law on compulsory acquisition. The decision

wasnot made because wetlands management was not a public purpose but because this

wasnot expressly stated in the notice. Justice Tunoi, in his concurring judgment at the

Courtof Appeal, pointed out that:

... Moreover, he has not shown that the taking of possession or
acquisition of these plots was necessary in the interest of public
purposes as enumerated in Section 75(1) (a) of the Constitution. I say
so because nothing would have been simpler for him than to state in
the Notices that the compulsory acquisition was for the Tana and Athi
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Rivers Development Authority for the development of wetlands or any
other public purpose. 186

In effect the judge was saying that conservation of a wetland is a public purpose

and in appropriate cases one in which the power of compulsory acquisition can be

exercised. The next issue that the court discussed is who had the power to

conserve and manage wetlands. On this issue Justice Tunoi held as follows:

Certainly Tana and Athi Rivers Development Authority is not the only
public body or authority charged with the management of wetlands in
Kenya. In 1971, in the Iranian City of Ramsar, a handful of countries
signed an international treaty, the Convention on Wetlands, with the
purpose of promoting the conservation and sustainable use of the
habitat. Kenya became a signatory of the Convention in 1990. By a
press release issued on 2 February, 1997 during World Wetlands Day,
Kenya Wildlife Service claimed that it was appointed the
implementing agency. Nothing was heard of the Tana and Athi Rivers
Authority. 187

The order granted was against the Commissioners of Land's operations under the

defective notices and not against the Minister's certificate in writing to the

commissioner, that the land be compulsorily acquired. In essence the government

lost both before the High Court and the Court of Appeal because of sloppy

drafting.

After this order. the Commissioner on 16th June 2000, published another gazette

notice indicating the government's intention to acquire the respondent's same

land and the Commissioner's intention to hold an inquiry on 22nd August for the

determination of claims for determination. The respondent initially filed a case

against this intention but later withdrew it and instead filed a case in the Comesa

court of justice being The Republic of Kenya and Commissioner of Lands vs.

Coastal Aquaculture.V" This case was filed on 19th July 2001 and coastal

aquaculture inter alia sought an injunction to restrain the applicant from acquiring

the respondents land:

Supra, note 184 at page 276.
Ibid.
2002 COMESA CJ 1(26 April 2002)
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(a) Without first complying with the prOVISIOnof Section 75 of the

Constitution of Kenya

(b) Without first complying fully with the prOVISIOns of the Land

Acquisition Act (Cap 295) of the Laws of Kenya.

Although the case was dismissed because the respondent had not exhausted local

remedies in Kenya, the court essentially adopted the reasoning of Justice Ringera

in the earlier case between the same parties.

The court stated that:

Much as this court may sympathize with the respondent regarding the
frustration of his projects on the said parcels of land by the applicants,
and the resultant shyness of investor funding for the projects, the
respondent may refer a matter to this court, and this court can exercise
jurisdiction over such reference, only if the respondent has exhausted
all its remedies in the municipal courts of the particular member
State ....
As pointed out earlier, all the respondent would have been entitled to if
the procedures under the Act were followed would have been
compensation. The withdrawal by the respondent of its actions for
damages in Civil Suit No. 2421 of 1996 does not constitute an
exhaustion of the Respondent's legal remedies in the municipal courts
of the republic of Kenya such as to grant the Respondent a locus standi
to commence this reference. 189

The Tana River Delta was subject of subsequent controversy in 2004 when

TARDA granted leasehold rights to Mumias Sugar Company to carry our sugar

farming and develop a sugar factory at the Delta. Disagreements arose pitting the

communities around the area with some especially from the pastoralist

communities. Tana River pastoralists Development Organisation together with

Tana River Delta Conservation Organisation, East African Wildlife Society and

Center for Environmental Legal Research and Education filed a judicial review

application against the decision to authorize the said activity. 190 However, the case

Ibid.
High Court of Kenya at Malindi, Judicial Review Miscellaneous Civil, Application Number 20 Of
2008.
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was dismissed on a technicality due to the failure of the applicants to comply with

the requirements of law on what issues should be contained in statements of facts

supporting the application and what should go to the verifying affidavit. 191 Latest

controversy revolves around the proposal of the government to award 100,000

acres of land in the Delta to the Qatari government to carry our commercial

farming.

The controversy surrounding Tana delta wetlands demonstrate the challenges of

ensuring conservation and wise use of wetlands and bring into the fore the

requirement for determining processes and factors to ensure the delicate balance

between development needs and environmental sustainability are maintained. It

further shows the tenuous property rights regimes that exist in and around most

wetlands areas in Kenya. Lastly it shows the failure to respect and take into account

community voices and practices in efforts to either conserve or utilize the wetlands

leading to incessant disagreements. Importantly it demonstrates the difficulty of

securing sustainable use of wetlands without a supportive legal and policy

framework. Because in the absence of such a framework private property rights are

presumed to trump all other interests as evident by the triumph of pressure to

commercialize use of wetlands ecosystems at the expense of all non-commercialize

uses of wetlands.

6.6 Chapter Conclusion

This chapter has given the highlights of the legal, policy and institutional

framework that has and continues to govern wetlands. The chapter demonstrates

that as currently structured that regulatory regime is uncoordinated and does not

focus on addressing the property linkage which is a core ingredient for sustainable

management of wetlands. In the next chapter detailed discussions will be had on

the gaps and options analyzed for filling those gaps so as to guarantee sustainable

management and wise use of wetlands and its component resources.

Ibid.
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CHAPTER SEVEN

7.0 Filling the Gaps: A Reconceptualisation of the
Framework for Conservation and Wise use of Wetlands
in Kenya

7.1 Introduction

The discussions in the preceding chapters have highlighted the legal framework

for the management of wetlands both at the international level and within Kenya.

The discussions point out weaknesses in the regulatory regime. More specifically,

it demonstrates the failure of the law to regulate property rights from a

conservation standpoint thus hindering the sustainable management of wetlands.

This chapter assesses and summanzes the critical deficiencies in the current

regulatory regime for property rights and wetlands management based on the

discussions in the preceding chapter and makes proposals for filling those gaps.

The chapter therefore seeks to answer the question regarding the gaps and

inconsistencies in the current legal, policy and institutional framework for

wetlands management with specific focus on regulation of property rights for

wetlands management.

7.2 Gaps in Legal, Policy and Institutional Framework in

Wetlands Management in Kenya

A regulatory regime comprises the ensemble of laws, policies and institutions. In

Kenya, these relate to laws, policies and institutions that deal with the

environment generally, and for this study, with wetlands. However, as detailed in

chapter six, the regulatory regime governing property rights, especially as relates

to land, is critical for an assessment of the efficacy of the regulatory regime

governing wetlands. This importance derives from the close nexus between

wetlands and land in two respects. First, wetlands are a category of land, albeit
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one inundated with water. Secondly and critically, the management of wetlands

impacts on the bundle of rights that is available for exercise on a particular

property regime. The extent to which the country's regulatory regimes appreciate

this linkage, incorporate and apply it to wetlands management therefore becomes

a key issue for investigation.

7.2.1 Assessing the Laws on Wetlands and Property in Kenya

7.2.1.1 Non- recognition of the Ecological Importance of Property
The critical issue that emerges from the review in chapter six is the fact that there

has been a lack of proper conceptual understanding of property and incorporation

of a conservation ethic in the definition, content and application of property.

Kenya's legal regime on property is unconsolidated, focuses largely on economic

exploitation of the resource and pays little attention to sustainable management of

land and its component resources. I This has impacted negatively on the

conservation and wise use of wetlands. The case studies of Yala and Tana Delta

have demonstrated how weak property rights regimes in Kenya and the over-

glorification of private property rights/ coupled with lack of adequate laws on

wetlands management have provided fertile ground for continued degradation and

loss of wetlands in Kenya.

Property and the right to use, being at the heart of sustainable management of

wetlands requires clear treatment in law. As highlighted in chapter six, the past

Constitution of Kenya.' did not give adequate treatment to environment, land,

Ogolla and Mugabe attribute this to the contribution of the existing tenure arrangements and
land pol icies to the glorification of private property rights as the basis for land-use decision-
making and management. See Ogolla, B.D. and J. Mugabe, "Land Tenure Systems and Natural
Resource Management "In Juma, C. and J.B. Ojwang In Land We Trust: Environment, Private
Property and Constitutional Change (Nairobi and London, Initiative Publishers and Acts Press,
1996) 85-116 at page 114,
See section 6.5.1 and 6.5.2
Law of Kenya, the Constitution of Kenya, Revised Edition 2008(200 I), published by the National
Council for Law Reporting with the Authority of the Attorney General. Available at
www.kenvalaw.org/family/statutes/download.php?file=The Constitution.pdf. Kenyan
constitution download (Accessed on 24/4/2010),. Repealed on 27lh August 2010
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property or wetlands the key issues at the heart of this study. It had very limited

provisions on land and property. First, section 75 of that Constitution, in its

attempts to protect property did not define the term and only stipulated that "no

property of any description shall be compulsorily taken possession of, and no

interest in or right over property of any description shall be compulsorily

acquired ... ,,4? The failure to define in the constitution the concept of property was

further exacerbated by the inability of the constitution to explicate within the

context of land the issue of ownership. While in countries such as Uganda land is

owned by all Ugandans and only held in trust for the people, Kenya's

constitutional treatment of both property generally and land ownership more

specifically could only be ascertained by analogy.

The analogy showed that Kenya's constitutional and legal framework adopted the

approach which commenced in the pre-independence period and that borrows from

western and English approaches to property and land tenure regimes. These

approaches take private property and private rights to land as the most stable and

economical regime and thus encourages it in law. However, this regime has largely

failed to encourage sustainable management of natural resources both in Kenya

and many other jurisdictions.i

The old Constitution provided protection for private property and included the

regulatory powers of eminent domain thus requiring that private property can only

be taken away from its owners when it is required for identified public purposes

Ibid, Section 75(1).
For an assessment of the limits of private tenure regimes on environmental management and
conservation of natural resources see generally, Kameri-Mbote,P., Property Rights and
Biodiversity Management in Kenya(Acts Press, Nairobi, 2002); Kameri-Mbote,P., "Land-Tenure
and Sustainable Environmental Management in Kenya," in Okidi,C.O., Environmental
Governance in Kenya: Implementing the Framework Environmental Law(Nairobi, East African
Educational Publishers, 2008) pages 260-280; Ogolla, B.D. & J. Mugabe, "Land Tenure Systems
and Resource Management" In Juma C and J.B. Ojwang(Eds), In Land We Trust- Environment,
Private Property and Constitutional Change (ActsPress, Nairobi, 1996)pages 85-116; Migai-
Akech, J.M. Rescuing Indigenous Tenurefrom the Gheto of Neglect (Nairobi, Acts press, 2001)
Takacs, D., "The Public Trust Doctrine, Environmental Human Rights, and The Future of Private
Property" 16 New York University Environmental Law Journal 711(2008); and Hunter, D., "An
Ecological Perspective on Property: A Call for Judicial Protection of the Public's Interest in
Environmentally Critical Resources", 12Harvard Environmental Law Review 311 (1988).
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and subject to payment of adequate compensation to the property holders.6

However, environmental management was not expressly mentioned in the

constitution as one of the public purposes justifying the exercise of the powers of

eminent domain to compulsorily acquire private land.7 Moreover the constitutional

treatment of land was restricted only to private land and trust land.s This was a

serious omission. Owing to the preeminent role of land in human societies and

especially for Kenya, which is an agricultural country, the scanty regulation of

property rights and land in that constitution was limiting and did not engender

sustainable management of natural resources including wetlands.9 The

independence constitution had much more provisions on land than the replaced

constitution. 10 The failure to adequately deal with land and property was a

constitutional issue has led to serious land problems in the country. Various task

forces and reform efforts have been undertaken in a bid to resolve Kenya's land

crisis. II At the heart of these proposals has been the need to give constitutional

treatment and solutions to the land question in Kenya.

These proposals and efforts were at the heart of the agitation for a new

constitution, a process that resulted in the adoption of the new Constitution on 4th

August 2010.12 While that new constitution recognizes and incorporates ecological

Ibid, Section 75
Section 75 (I) (a) lists the qualifying conditions for the exercise of eminent domain as defence,
public safety, public order, public morality, public health, town and country planning and
promotion of publ ic benefit.
For provisions on Trust Land see Part IX of the Constitution, Sections 114-120.
See Adler, R. W., c c The Law at the Water's Edge: Limits to "Ownership of Aquatic Ecosystems',
IN Arnold, C.A (Editor), Wet Growth Should Water Law Control Land Use(ELl, Washington,
D.C., 2005) pp 201-269; and Hunter, D., " An Ecological Perspective on Property: A Call for
Judicial Protection of the Public's Interest in Environmentally Critical Resources", 12Harvard
Environmental Law Review 3 II (1988).
See, Republic of Kenya, Report of Commission of Inquiry Into the Land Law System of Kenya on
Principles ofa National Land Policyon Principles 0/a national Land Policy Framework,
Constitutional Position on Land and New Institutional Framework/or Land Administration,
(Government Printers, Nairobi, 2002) page 89.
In addition to the ongoing constitutional review process, the key commissions that have addressed
land issues in post independence period are the Njono Land Report, Supra, note two and See
Republic of Kenya, Report of The Commission 0/ Inquiry into the Illegal/Irregular Allocation 0/
Public Land, (Government Printers, Nairobi, 2004)
Republic of Kenya, Constitution of Kenya, adopted on 4th August 20 I 0 at referendum and
promulgated into law on 27th August, 20 I O.
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considerations and imperatives in property regulation.':' those provisions are yet to

fully influence the manner in which land is held and managed. This is due to the

first that they are recently adopted and secondly that the supportive legislative

arrangements are not in force. Therefore, while the constitution now recognizes

ecological aspects of property, the practice and legislation is yet to adopt this

approach.

Kenya's past tenure and tenurial arrangements, point to the fallacy of efforts that

started in the 1950's seeking to convert all tenure regimes to private tenure

arrangements. Such efforts have largely failed owing, amongst, other things to the

resilience of customary tenure." Despite this, efforts at tenure conversion and

glorification of private tenure continue. For purposes of wetlands, the critical

issues that emerge are that the hitherto existing tenure regimes and their regulation

are inimical to conservation and wise use of wetlands. The obtaining approach that

has held, borrowing from the western view of private property, that the private

property holder in land has absolute powers of use, disposition and abuse and that

views any attempts of regulation of his rights to land with distaste by the legal

framework is inimical to sustainable management of wetlands. That practice, has,

largely seen disregard for conservation imperatives and focus on use of the land for

development activities in total disregard to conservation imperatives. In the City of

Nairobi as in other towns, private lands near wetlands or wetlands on private land

have been drained and either put to agricultural use or more commonly in the

recent past houses and flats constructed on such lands. Efforts to redress these are

invariably met with defenses of private property and the absolute rights of private

property holders. The new constitutional arrangements with the provision that in

Ibid, Articles 60 and 66.
For discussion of the resilience of customary tenure see, Okoth-Ogendo, H.w.o. "The Tragic
African Commons: A Century of Expropriation, Suppression, and Subversion," Keynote Address
at the African Public Interest Law and Community-Based Property Rights, Arusha, Tanzania,
2000 published in CIEL, Amplifying Local Voices, Strivingfor Environmental Justice:
Proceedings of the African public Interest Law and Community-Based Property Rights Workshop
(Washington D.C., CIEL, 2002) 17-31.
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regulating property consideration should be made ofland uselsprovide opportunity

for reversing this trend.

A demonstration of the restrictions private property rights in land have placed on

past efforts to conserve wetlands in Kenya is the recent constructions in Loresho

and Westlandsl6 along riverbanks and on wetlands. In Park View Shopping Arcade

v Kangethe & 2 Others'[, a case involving a dispute between a registered

proprietor holder under the Registration of Titles Act'", of a piece of land abutting

Nairobi River and a group of local traders who had been planting and selling

flowers and seedlings along Nairobi river on the suit land revolved around this

issue. One of the key issues for resolution related to the question of the relationship

between sanctity of private property versus public interests and public land and

environmental sustainability and conservation. The central argument of the

plaintiffs was that they were registered private owners of the suit land and as such,

their title was sacrosanct and could not be defeated by an alleged permit issued to

the defendants as licensees by the City Council of Nairobi to carry out business.

The defendants, on the other hand, anchored their arguments on the basis of public

interests and environmental conservation ethics. In their consideration, the "suit

land (was) riverbed and wetland under the Environmental Management and

Coordination Act, 1999 and is not capable of being alienated to any individual as it

is common heritage of mankind." 19 Further that they had enhanced the

environmental quality of the land, grown trees, plants and flowers in pots hence

beautifying the area. In their view, the title of the plaintiff required to be revoked

since the land in question was public land?O

The High Court in determining the case made a finding on the law regarding

private property and sanctity of title. It held that by virtue of section 23(1) of the

Supra, note 12, Article 66( I).
The construction is exemplified by the erection ofNakumatt Westgate on Mwanzi Road in Nairobi
and the adjacent Parking that has been done both on a river bank and over the river.
KLR(E&L) 591-610(2006)
Chapter 281, Laws of Kenya.
Supra, note 17, page 597
Ibid.
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Registration of Titles Act, issuance of a certificate of title is conclusive proof that

the person named on the title is the registered proprietor of the land with an

absolute and indefeasible title, which title cannot be challenged except on grounds

of fraud or misrepresentation to which the proprietor is proved to be party. In any

case even if there is fraud or error, the remedy lies in damages." The court also

relied on the constitutional protection of private property which, by dint of Section

75 of the old Constitution held that to interfere with the rights of a proprietor to his

private property could be possible only if the property was compulsorily acquired

and adequate compensation paid.22 This is the traditional position on property

theory in Kenya that has obtained till the recent adoption of the new constitution

and a National Land Policy in Kenya.

The above position, however, neither promoted environmental conservation nor

recognized modern developments and imperatives for conservation especially of

sensitive ecosystems like wetlands. Even in the case above, the court recognized

this position. It made the following instructive observation:

It is clear already that under what may generally be regarded as the
applicable law of property, which provides constitutional protection
(old constitution of Kenya section 75) for property rights, the position
of the respondents would be untenable. Therefore, in an ordinary
situation I would have upheld the Plaintiffs applicant's application
without hesitation at this point. The judges' mandate, however,
requires a thoroughgoing consideration of all the questions canvassed
by the parties. And the backbone of the respondents' case is that the
suit land is public land; and that it is a wetland, that it is an
ecologically sensitive zone lying by a river tributary and a protected
area which cannot rightly be the property of the plaintiff. .. 23

Even after making the above observation, the court nonetheless gave the

injunction in essence recognizing and protecting private property rights and the

sanctity of private property. The best it could do, in recognition of the imperatives

Supra, note 17, page 592.
Supra, note 17, page 601
Supra, note 17, page 603.
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for environmental conservation, IS to require the Minister responsible for

environmental matters, in reliance of section 42 of the Environmental

Management and Coordination Act to , within 90 days, "ensure the conduct of a

professional and policy assessment of. .. (the suit land) ... and shall, taking into

account the relevant laws and in particular the provisions of section 75 of the

Constitution, issue any necessary directions regarding the said suit land.,,24

The emerging assessment demonstrates the preeminent place that has been

occupied by private property regimes and tenure and how this has constrained

sustainable wetlands management. It must be emphasized that wetlands, do not

occur only on private property. Far from it, they do occur on all tenure regimes. It

is notable that in the past there has been lack of adequate incorporation of

conservation imperatives in all tenure categories and their regulation. Despite the

adoption of a new constitution which addresses environmental conservation, the

same has not been inculcated in the country's laws and policies In the context of

wetlands, the obtaining philosophy are driven by the quest for conversion and

drainage for agricultural and development purposes. This explains why the

Ministry of Water, for example, continues to have as one if its functions the

reclamation of wetlands.i ' The use of the lexicon "reclamation of wetlands"

should be avoided as it encourages the conversion of such lands to agricultural

purposes and continued the view of wetlands as wastelands. More than half of the

original wetlands in the continental United States, for example, have disappeared

in the name of reclamation, disease prevention, and flood control.i" The proper

focus should be on wetland restoration which involves activities geared towards

redressing past degradation of wetlands so as to ensure they continue performing

the essential functions in the ecosystem. This is also the term contemplated by the

Supra, note 17, page 610.
Indeed at one time the Ministry was even named the Ministry for Water and Land Reclamation,
Regional Development and Water. The department for Reclamation. Currently the department of
land reclamation within the Ministry of Water has as one of its functions reclamation of degraded
lands, wastelands and wetlands. See http://www.afdevinfo.com/htmlreports/org/org_2172I.html
See http://www.thefreedictionary.com/wetland (Accessed on 13/5/20 I0).
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Ramsar Convention and several international and regional environmental

agreements.v'

7.2.1.2 Failure to Incorporate Environmental Criteria in Legislation
and Application of State's Regulatory Powers

The state's regulatory powers over land, both those of eminent domain and police

powers have in the past constitutional dispensation not inculcated a conservation

approach either in their design or application. As discussed in chapter four, these

powers are an incident of the state's sovereignty.

Eminent domain, originally taken from the Latin words dominium eminens,

meaning supreme lordship gives the state authority as the one vested with allodial

or radical title to all land to take land from any person or entity at any time when

such land is required by the state. The requirements that have been developed in

most jurisdictions are that the land should be required for a public purpose and

that compensation must be paid. Traditionally, the main uses for which eminent

domain have been applied is when land is required for defence, highways,

hospitals and education.i''

The greatest challenge is to determine what public purpose is for purposes of

exercise of the power of eminent domain. The Kenyan Constitution does not use

the term eminent domain but contains the concept. Under the old constitution the

same was called compulsory acquisition'" and setting apart in the case of trust

lands." That Constitution stipulated that land to be compulsorily acquired should

be required for the public purpose of "defence, public safety, public order, public

morality, public health, town and country planning or the development or

For a discussion of wetlands restoration in international law See Gardner, R.C. " Rehabilitating
Nature; A Comparative Review of Legal Mechanisms that Encourage Wetlands Restoration
Efforts," 52 Catholic University Law Review 573-620 (2002-2003)
Ogolla, B.D. and J. Mugabe, "Land Tenure Systems and Natural Resource Management" in Juma,
C. and Ojwang, J.B., In Land We Trust: Environment, Private Property and Constitutional
Change (Initiative Publishers, Nairobi, 1996) 85-116 at page 107.
Supra, note 3 at Section 75.
Ibid, note 3 Section 117 and 118.
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utilisation of property so as to promote the public benefit.,,31 The provisions on

trust lands in addition include prospecting for or extraction of mmerals.Y The

constitutional provisions were further buttressed by the Land Acquisition Ace3

which reproduces the circumstances under which land can be compulsorily

acquired." For trust lands, the operative law is the Trust Lands Act.35

The current constitution provides that for one to be deprived of their property

either it must be so as to comply with the new constitutional requirement that

foreigners who have interests in land greater than a term of one hundred year

lease shall have those converted to one year leaser''' The second aspect of aspect

that is based on Section 75 of the old Constitution is found in Article 40(3) (b) of

the new Constitution. The Article provides that one can be deprived of property of

their property if the property is required "for a public purpose or in the public

interest and is carried out in accordance with this constitution.Y'

Importantly, however, both the constitutional and legislative provisions do not

expressly include environmental conservation as one of the public purposes which

can justify the exercise of the power of eminent domain. Notably, however, it

talks of land use planning='' presuming that land use planning will be done in

accordance with the need for environmental conservation. Further one can argue

that environmental conservation is a public purpose and one that should be seen

as falling within the domain of the accepted circumstances to justify compulsory

acquisition of land for public purposes. Unfortunately, however, the past exercise

of the power has not been in favour of public purposes generally or environmental

conservation specifically.f" Looking at the reported cases regarding compulsory

Ibid, section 75 I( c)
Ibid, Section I 17 I (a).
Chapter 295, Laws of Kenya
Ibid, section 6.
Chapter 288, Laws of Kenya.
Supra, note 12, Article 40(3)(a).
Ibid, Article 40(3)(b).
Supra, note 12 Article 66( I).
Even the Trust Lands Act which incorporates aspects of environment and sustainable management
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acquisition.l'' the emerging trend is one where in most instances the lands are

acquired for construction of a road41 and in certain cases converted to private use

after acquisition.Y In very rare instances does the issue revolve around

conservation.43

The courts have, however, in certain instances, made strong statements in support

of the importance of the power of eminent domain, holding that for the power to

be exercised the land must be required by a public body'" and for a public

purpose.V Justice Waki in Mohamed v Commissioner of Lands &4 others46 even

went further and held that once land has been compulsorily acquired for a public

purpose then it must remain for the public purpose. It cannot be then given out by

the government to private entities. This case arose when, as a result of the

construction of Nyali Bridge in Mombasa in 1979, the government through the

Commissioner of Land invoked the Provisions of the Land Acquisition Act and

acquired land that was hitherto owned by and registered in the name of Niaz

Mohamed Jan Mohamed. The acquired plot was used to construct an access road

to Kisauni and Nyali estate. Niaz continued to enjoy a road frontage and direct

access to the road until 1975 when the Commissioner of Lands, allegedly with the

consent and connivance of the Municipal Council of Mombasa, created a new

leasehold title from a small portion of the land that remained uncovered by the

tarmac road and allocated it to the 3rd
, 4th and s" defendants. Niaz felt aggrieved

by this decision as it interfered with his access rights to the new road and its

of natural resources have been ineffective, in application in ensuring conservation of natural
resources and the environment generally. The case study ofYala Swamp and Tana River Delta in
section 6 is a clear demonstration of the ineffectiveness of the Act as currently existing to ensure
use of either the power of eminent domain or police powers to ensure sustainability,
See infra, note 38 and 46. The bulk of the cases are contained in I Kenya Law Reports
(Environment and Land), 2006.
See for example Mohamed v Commissioner of Lands &4 others, I KLR(E&L) 217-228(2006)
Ibid
See.Commissioner of Lands and another v Coastal Aquaculture Ltd I KLR (E&L) 264-294. And
Sea Star Malindi LId v Kenya Wildlife Services I KLR(E&L) 512-534
Coastal aquaculture case, Ibid.
Ibid.
KLR(E&L) I 217-228(2006)
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reserves and also as an attempt to alienate the land to private developers. He sued

seeking an injunction to prohibit the defendants from developing the land.

The Judge pointed out that "there is no right of compulsory acquisition by the

government for purposes other than those provided for in the constitution of

Kenya under section 75.,,47

The judge then went ahead and stated as follows:

If it were not so, and taken to its logical conclusion, a loophole would
be created for any government which does not mean well for its
citizens, to compulsorily acquire whole sections of a city or town or
other developed property on the pretext of public good, compensate
the owners of the property acquired with taxpayers' money and then
turn around and dish out those properties to favored citizens of its
choice or the enemies of the state: parliament could not have intended
such preposterous consequences.

I am not persuaded by the argument that upon compulsory acquisition
of land and the consequent vesting of that land in the government, then
the land fails to be used by the government in any manner that it
desires. There is plainly no such carte blanche intended in the
provisions of law ... the land must be used, subsequent to acquisition,
for a lawful purpose, and as I see it, the only lawful purpose is the one
for which it was intended .

...and if it was the case that it was found unnecessary after all to have
acquired the portion for the expressed purpose, does equity not require
that the portions be surrendered back to the persons from whom the
land was acquired'F"

Even though the court in the case of Commissioner of Lands and another v

Coastal Aquaculture us" stated that wetlands conservation is a public purpose

justifying the exercise of the power of the state to compulsorily acquire land,50 the

history of its application and this case seem to suggest that it has been applied

Ibid, page 225.
Ibid, page 227
KLR(E&L) I 264-294(2006)
Ibid at page 287, where Justice Akiwumi pointed out that it would have been sufficient as regards
the public purpose to have stated either that the land had been required for the development of the
Tana Delta Wetlands or for ensuring a sustainable future for wetlands and the community.
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largely for other purposes than environmental conservation.t' The corollary power

of setting apart trust lands both under the Constitution52 and Trust Lands ActS3 has

also not been used and applied for environmental conservation. In the case study

of Yala Swamp discussed in chapter six, the County Councils have instead leased

the wetlands to private developers who continue to use it in a manner that is at

variance with the public purpose of wetlands conservation required by the Ramsar

Convention. While one may argue that agriculture too is a public purpose

because it creates employment, the imperatives of sustainability requires that in

undertaking agricultural activities we take into account the ecological nature of

the land.

It follows, therefore that as currently existing in Kenya the powers of eminent

domain are incapable, in law and practice of enhancing wetlands conservation and

wise use. There is need therefore to make legislative reform to restructure the

conditions for the application of the power to embrace environmental

sustainability imperatives. The Constitution has made a limited start and the new

Land Policy too. This should be followed by legislative details in the law

governing the exercise of the power, especially the Land Acquisition Act.

The second power for regulating property rights is that of police power. This

power, as already discussed in chapter six, refers to the authority of the state to

regulate the exercise of property rights in the interest of the public good so as to

ensure a public benefit. It differs from eminent domain due to the extent of the

restrictions that the state places on the ability of the property holder to enjoy the

proprietary interests in the property and the consequence of the exercise of such

power on the state. While the exercise of eminent domain attracts compensation,

See for example the cases of Coastal Aquaculture case, Supra note 44;EI-Busaidy v Commissioner
of Lands v 2 Others KLR(E&L) 479-502(2006); and Kigika Developers Ltd v Nairobi City
Commission, KLR (E&L) 127-130(2006) all cases of compulsory acquisition but in none was the
acquisition done for environmental conservation purposes.
Section I 18( I), of the old Constitution of Kenya.
Sections 7-13, Chapter 295 Laws of Kenya
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no compensation is payable by the state as a result of exercise of power. Joseph

sax discussed police power as follows:

If the government wants to convert a private house into a post office,
or run a new highway through a firm, or build a dam which will flood
nearby land, it is going to have to compensate the losses sustained as a
result of these activities. In such cases courts uniformly hold that
property has been taken by the government, thus bringing into
operation the constitutional mandate that private property may not be
taken for public use without just compensation. But if government
prohibits the continuance of a business which has been established for
long time, or outlaws certain businesses altogether, or prohibits the use
of land for any of the purposes which give it substantial economic
value, it may not have to pay a penny. In cases of this type, where the
government is engaged in zoning, nuisance abatement,
conservation, business regulation, or a host of other functions,
courts will usually decide that the economic loss suffered by the
private citizen was a mere exercise of the "police power" and thus
not compensable.Y'(Emphasis mine)

The exercise of the police power is, in Kenya, governed by several pieces of

legislation. 55 These legislations are geared towards regulating land use largely.

However, others like the Energy Act56 govern other development activities. The

Act governs energy production, supply and distribution in Kenya and creates both

the Energy Regulatory Cornmissiorr'{ and the Rural Electrification Authority". It

addresses instances where land held by private individuals is required for the

purpose of providing electricity supply installation, and provides that in such

cases the land can be compulsorily acquired subject to payment of adequate

compensation so long as it is determined that the acquisition is in the public

interest. 59

Sax, LJ. "Takings and Police Power" 74 Yale Law Journal 36-77( 1964-1965).
These include the Agriculture Act, The Wildlife(Conservation and Management Act), The Water
Act and the Forestry Act
Act Number 12 of 2006. This Act replaced the Electric Power Act.
Ibid, Section 14
Ibid, section 66
Ibid., section 54.
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Land use-legislation settles the uses to which land is to be put, seeks to

accommodate competing legitimate demands on the land resource, and ensures

that stated resource management and conservation objectives are adhered to by

tenurial holders.6o As stated in the previous chapter the key legislations regarding

regulation of land-use are the Agriculture Act,61 the Water Act,62 the Physical

Planning Act, 63 the Survey Act64 and the Environmental management and

Coordination Act. 65While a textual analysis of the land-use legislation and their

provisions on police powers reveal an effort at regulating the property rights in

land so as to enhance public interest and secure sustainable resource management,

the practice is that the regulatory powers are ineffective in securing sustainability.

The experience of NEMA, with Environmental Impact Assessment process, the

numerous challenges from private developers and the resulting degradation of

wetlands if one takes the cases of Tana Delta, Yala Swamp and Westgate and

Loresho in Nairobi demonstrates the ineffectiveness of the EIA process and

NEMA's powers in regulating land use for sustainability.

The Physical Planning Act,66 while intended to regulate development activities on

land, presupposes the existence of land use plans and zoning of the country so that

it is clear that certain kinds of lands are available for some uses. This would

ensure that in the context of wetlands identified uses for which they can take place

are clear. Consequently, the grant of approvals under the Physical Planning Act

would be based on some sound ecological and economic considerations. In the

absence of such plans, the application of Physical Planning Act has largely only

concentrated on economic imperatives and to an extent health and safety

See Ogolla, B.D. and J. Mugabe, "Land Tenure Systems and Natural Resource Management" in
Juma, C. and Ojwang, J.B., In Land We Trust: Environment, Private Property and Constitutional
Change (Initiative Publishers and Zed Books, Nairobi and London, 1996) 85-116 at page 109.
Chapter 3 18, Laws of Kenya.
Act Number 6 of 1996.
Act Number 8 of 2002, Now Chapter 372 Laws of Kenya
Chapter 299, Laws of Kenya
Act Number 8 of 1999.
Ibid.
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considerations. This coupled with high levels of corruption has resulted in the Act

not being effective in regulating use of wetlands in Kenya.

The police powers in all the laws operate through zornng and licensing and

issuance of directives with the consequence of circumscribing the freedom and

powers of property right holders. Its practical implication therefore is to regulate

property rights. However in Kenya, weak provisions, weak sanctions coupled

with ineffective implementation have resulted in property rights holders having a

carte blanche leading to the misconstrued notion of absolute proprietorship and

unchallengeable and unregulated title holding in land.

Moreover, there lacks institutional coordination in the exercise of the powers of

development control. Numerous agencies have certain responsibilities for

regulating land use and issuing licenses but there are no coordinated efforts to

ensure harmony in the manner they work. Such an uncoordinated regime is a

breeding ground for inefficiency and corruption. The recently adopted National

Land Policy'" recognizes some of these shortcomings and makes proposals for

enhancing the impact of police powers, through institutional harmonization,

effective enforcement, and incorporation of local community values on land use

and environmental management, public participation and establishment of

standards, processes and procedures that are transparent, efficient and accountable

and that incorporate best practices.l"

In the final analysis, one can conclude that while the police power has been used

in modern times to secure proper resource utilization and management, such as

regulation of filling of wetlands.?" its recognition in Kenyan law and application

has not followed this precedence.

Ministry of Lands, Sessional Paper No 3 of 2009 on National Land Policy (Government Printer,
Nairobi, August 2009).
Ibid., pages 14-15.
See Ogolla, B.D. and 1. Mugabe, "Land Tenure Systems and Natural Resource Management" in
Jurna, C. and Ojwang, 1.B., In Land We Trust: Environment, Private Property and Constitutional
Change (Initiative Publishers and Zed Books, Nairobi, and London, 1996) 85-116 and page 109.
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7.2.1.3 Failure to Address Wetlands in the Constitution
The constitution as the supreme law of the land provides a good indicator of the

key concerns and rules of the country. Any issue that is addressed in the

constitution therefore, is one that is considered by that country to form key

aspects of its normative and governance framework. Justice Ojwang has made a

compelling argument for treating environmental issues as constitutional issues

arguing that" the gravity of the environmental crisis at once brings the question

into the domain of political arrangements, and of the constitutional order which

exists to validate and regulate those arrangernents.v'" He then reasons that due to

the magnitude of the environmental crisis it requires to be accorded priority in

the legal and political arrangements of the state, with the constitution being best

placed to give broad prescriptions which can then be augmented by other laws."

Unfortunately, Kenya's current constitutional provision neither mentions the

word wetlands nor addresses it to any degree. This contrasts sharply with the

position in Uganda discussed in chapter five of this study, where wetlands as a

resource is given constitutional treatment. To demonstrate the resolve of the

Ugandan people to conserve their wetlands resources as a result of the

appreciation of the country of the value of wetlands, Article 237(1) of the

Ugandan constitution stipulates that:

the government or local government as determined by parliament by law,
shall hold in trust for the people and protect natural lakes, rivers, wetlands,
forest reserves, game reserves, national parks, and any land to be reserved
for ecological and touristic purposes for the common good of all citizens.

The challenges that wetlands conservation efforts face and the competition with

private interests in land and economic exploitation would be resolved much more

Ojwang, J.B., "The Constitutional Basis for Environmental Management," in "In Juma, C. and
J.B. Ojwang In Land We Trust: Environment, Private Property and Constitutional Change
(Initiative Publishers and Zed Books, Nairobi and London, I996)pages 39-60 at 39.
Ibid, page 40.
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easily if wetlands, like in Uganda, were given constitutional recognition and

protection. This is however not the case since the constitution neither mentions

nor regulates the management of wetlands.

7.2.1.4 Scattered and Non-Comprehensive Legislation on Wetlands
Management

Turning to wetlands specifically, the treatment of the property regulation

imperatives in the quest for managing wetlands is neither acknowledged nor dealt

with. EMCA has provisions geared towards the management of wetlands.f In

addition to the past efforts to delete the relevant section dealing with management

of wetlands 73, the section does not even address itself to the critical question of

property rights and its implications for successful management endeavours. the

section only concerns itself with prohibition of the carrying out identified and

listed activities in a wetland including draining, directing or blocking from its

natural course, erecting or removing a structure on wetland, introducing an animal

or plant onto a wetland and generally carrying out developmental activities

without obtaining a permit from the Director General of NEMA following an EIA

in accordance with the provisions of Section 58 of EMCA. The section does not

mention property. The Wetlands Regulations74 promulgated under the section 48

while more detailed than the principle section skirts around the issue of property

regulation and wetlands management. It only points out as one of the General

Principles that "sustainable use of wetlands shall be integrated into the national

and local land use plans to ensure sustainable use and management of the

resources." 75 It then has a general provision requiring land owners, users and

occupiers to maintain the ecological character and other functions of the wetland

and prevent their degradation and destruction." It however fails to address the

Section42, Environmental Management and Coordination Act. Act NO.8 of 1999.
Section 42 of EMCA
Kenya Gazette Supplement No 9, The Environmental Management and Co-ordination(Wetlands,
River Banks, Lake Shores and Sea Shores) Regulations 2009, 13th February 2009
Ibid. Regulation 5( 1)(d)
Ibid, regulation 14.
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critical question of the relationship between property rights and wetlands

management.

Secondly, the laws on wetlands management as discussed in the previous section

are scattered across several pieces of legislation. They, in any case are neither

coordinated nor comprehensive. They, for example, do not have a standard and

consistent definition of the term "wetland", do not provide a clear institutional

framework for wetlands management, do not clearly define the categories of

wetlands existing in Kenya and recognized and protected in law, do not capture

the country's conservation approach and policy and critically do not define and

incorporate the wise use concept of wetlands in its legislative framework.

7.2.2 Assessing the Policy Framework for Wetlands Management

Contrary to the Ramsar Guidelines.i which calls for states to adopt wetlands

policies as a key component of the implementation of the wise use concept of

wetlands, Kenya has not adopted a wetlands policy. Even after many years of

consultations and production of a draft wetlands policy'" after an extensive

stakeholder consultation process spanning over a decade, the draft is yet to be

formally adopted as a national wetlands policy for application within the country.

A policy is normally a declaration of government commitment and its evidence

of actions and program to deal with a specific issue. The lack of a national

wetlands policy can, therefore, be interpreted as lack of government commitment

to comprehensively address wetlands degradation and ensure its conservation.

The government's position is made more tenuous by the absence of an

environmental policy, the development of which stalled too before finalization.

Rubec Clayton, "Guidelines for Developing and Implementing National Wetlands Policies,"
(Ramsar Resolution Vll.6 adopted at the ih Meeting of the Conference of the Parties to the
Convention on Wetlands, 10th_18th May, 1999). Available at
http://www .ramsar.org/cda/en/ramsar-docurnents-resol-resolution-vi i-6/rna in/ramsar/I- 3 1-
107%5E')0747 4000 0 . (Accessed on 11/3/10).
Republic of Kenya, Final Draft (Revised) Sessional Paper on Wetlands Conservation and
Development, April 2008 (unpublished, on file with author.)
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On the relationship between property rights regulation and wetlands management,

the draft Wetlands Policy correctly recognizes that tenure and property rights

have impact on wetlands management. It points out that:

Wetlands fall into the three systems of land tenure in Kenya namely,
Government, private (freehold and leasehold) and trust land.
Ownership of un-alienated land is vested in the state as government
land while trust land is held by local authorities in trust for the local
communities. Under freehold, the absolute ownership of that land is
vested in the person together with all rights and privileges.

Due to the different tenure systems, wetlands have been subjected to
diverse uses and management regimes some of which have affected
them adversely.f"

Despite correctly identifying the problem, in our view, its efforts at prescribing

solutions through twelve policy statements do not address the fundamental

problem of the tenurial implications. Statement one, for example states that all

natural wetlands shall be vested in the state while the legitimate rights of users

will be respected, Policy two and ten on the other hand stipulate that wetlands on

private lands shall be subject to regulation while communal ownership of

wetlands will also be encouraged. First, it is not clear whether by virtue of

Principle one the state shall own all natural wetlands -in Kenya even those on

private lands and whether this means that such wetlands shall be compulsorily

acquired or whether it shall be subject to development control through the

exercise of police powers of the state. Further, there is no indication as to whether

the vesting of ownership in the state is as a trust on behalf the people of Kenya.

The more legitimate process could have been to vest it in the collective Kenyans

and the state to hold only as trustee.

Thirdly, if communal ownership is being encouraged by policy then how does this

sit together with state ownership? In essence, therefore, the draft policy

replicates rather that resolves the adverse effects that the different tenurial

arrangements have had on the sustainable management of wetlands. It does not

Ibid.
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resolve whether Kenya prefers to treat wetlands as public property and whether it

prefers to compulsorily acquire land on which wetlands are situated if they be on

private property and whether this will be subject to compensation of the property

owners or if it would rather resort to managing wetlands through regulating use

in exercise of the police power of the state. The Draft Wetlands policy simply

demonstrates the confusion in government efforts and approach to ensuring

conservation and wise use of wetlands.In essence, the lack of a policy framework

hampers the coordinated conservation and wise use of wetlands and thus goes

against the wise use Guidleines agreed to by the COP of the Ramsar Convention

to which Kenya is a party. The new constitution, however starts the proxess of

resolving this problem by providing that all in Kenya belongs to the people of

Kenya .80

The recently adopted National Land Policy'", if fully implemented, will addres~

some of the policy lacunae in natural resource management and property

regulation in Kenya. However, due to its infancy, one can only point to its

progressive provtsions as signs of improvement in the policy framework for

property regulation but not assess its adequacy in practice.

Nonetheless, owing to the levels of unwise use of wetlands in Kenya, there is still

need for more holistic and comprehensive policy response. The draft national

wetlands policy requires urgent finalization and adoption. The draft policy

correctly points out that the policy is being proposed:

In recognition of the need to involve more actors to ensure ar
integrated and harmonized conservation and management by the
government as well as the other affected players ... The Policy seeks tc
ensure that the plans and activities of the government and wetlanc
stakeholders promote conservation and sustainable/ wise use ol
wetlands. It provides a framework for actions to improve institutiona
and organizational arrangements, address legislation and govemmerr

80

81
Supra, note 12, Article 61 (I).
Ministry of Lands, National Land Policy, (Sessional paper Number 3 of2009, Government
Printer, Nairobi, August, 2009).
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policies, increase knowledge and awareness of wetlands and their
values, review the status of and identify priorities for wetlands in a
national context, and address problems at particular wetland sites. 82

7.2.3 Non-Incorporation of the Concept of Wise Use in Kenya's Legislative

and Policy Framework

When the Ramsar Convention was adopted, Parties were required to ensure wise

use of wetlands within areas of their jurisdiction. 83 However the Convention did not

give guidance on what the term either meant or how it could be implemented in

practice. To ensure implementation of the term wise Use, the COP of the Ramsar

Convention has made several decisions, which should provide guidance to Kenya in

fulfilling their obligations under the Convention. First at the meeting in Regina,

Canada in 1987, the term was defined and Guidelines on the Wise Use oJ Wetlands

Adopted/" These guidelines were superseded in 1990 by the Guidelines Jar the

Implementation oj the Wise Use Concept'? and later by the Additional Guidelines

for the Implementation oj the Wise Use Concept. 86

he wise use guidelines call upon Contracting Parties to:

• adopt national wetlands policies, involving a review of their existing legislation

and institutional arrangements to deal with wetland matters (either as separate

policy instruments or as part of national environmental action plans, national

biodiversity strategies, or other national strategic planning).

• develop programs of wetland inventory, monitoring, research, training,

education and public awareness.

• take action at wetlands sites, involving the development of integrated

management plans covering every aspect of the wetlands and their

relationships with their catchments.

11 Republic of Kenya, Final Draji(Revised) Sessional paper on National Wetlands Conservation and
Management, February, 2008(on file with author)
See Article 3( I) of Ramsar Convention.
Annex to Recommendation 3.3, Regina 1987.
Annex to Recommendation 4.10, Montreux 1990
Annex to Resolution 5.6, COP, Kushiro, 1993
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The guidelines emphasize the benefits and values of wetlands for sediment and

erosion control; flood control; maintenance of water quality and abatement of

pollution; maintenance of surface and underground water supply; support for

fisheries, grazing and agriculture; outdoor recreation and education for human

society; and climatic stability.

The critical question is the extent to which Kenya has implemented the guidelines

by encouraging wise use of wetlands. Further, wetlands are exposed to competing

needs between various uses and users and administrative and legal arrangments.

Consequently, it is necesary that scientifically based, objective and equitable ways

to analyse existing and projected uses and balance short-term demands with

safeguards for wetlands functions and values.87 The lack of a wetlands policy

makes it difficult to balance this interest as the policy and its development process

would offer the framework for balancing the interests and developing a path for

rational management fo the ecosystem.

The guidelines urge for integrated wetlands management. This is out of the

realisation that a piecemal approach or single resource focus is unsustainable and

innefective in addressing the environmental challenges facing wetlands. The

impacts of the degradation of the Mau complex in the Rift Valley on wetlands88 is

a clear demonstration of the need for an intergrated approach. Legal and

institutional constraints in Kenya have however ensured that an integrated

ecosystem approach is not realized. The result has been for wetlands that, just as

the World Resources Institute has written regarding world biological resources:

Shine, C. and de Klemm, C. Wetlands, Water and the Law: Using Law to Advance Wetland
Conservation and Wise Use, (JUCN, Gland Switzerland, Cambridge, UK and Bonn, Germany,
1999), Page 51 .
For an in-depth discussion of the extent of the MAU Complex degradation see the report of the
task force on the MAU. Republic of Kenya, Report of the Governments Taskforce on the
Conservation of the Mau Forests Complex (Nairobi, March, 2009)
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Largely because of..... legal and institutional constraints biodiversity
conservation has typically been piecemeal and concentrated on traditional
wildlife protection techniques- a protected area here, a regime for managing
an endangered or threatened species there. Even multiplied many times,
such efforts seldom fulfill species' habitat requirements, particularly those
of migratory animals, since land-use practices outside protected areas can
alter water supplies, introduce pollutants, and change micro-climates. And
such efforts do nothing to ensure that such policies for sustainable resource

. d 89use are mtegrate .

Despite the enactment of EMCA, whose supposed objective was to bring to the

fore a coordinated approach to environmental management, the experience within

the wetlands sector points otherwise. There is still a sectoral and uncoordinated

approach.I"

Despite the importance of the concept of wise use in the management of wetlands,

the concept is not mentioned in Kenya's legislative provisions on wetlands

management. Neither EMCA, the key legislation of wetlands management, nor

the Wetlands Regulations" mention the word wise use. Instead the wetlands

regulations prefer the term sustainable use as included in the Convention of

Biological Diversity.

7.2.4 Shortcomings in Institutional Arrangements for Wetlands

management

The institutional design for conservation and wise use of wetlands in Kenya is

ineffective and encourages duplicity and conflicts. Currently, The Kenya Wildlife

Service by dint of being the designated focal point and out of the fact that

historically wetlands and protected areas under the Wildlife Conservation and

World Resources Institute et al, World Resources, 1994- I995. Oxford, Oxford University Press.
P.13
For a comprehensive analysis of the lack of sectoral harmony between EMCA and various statutes
see Generally Okidi, e.O., Kameri-Mbote, P and Akech, M, Environmental Governance in
Kenya: Implementing the Framework Law, (Nairobi, EAEP, 2008)
Supra, note 74.
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Management Act92 have some institutional responsibility over wetlands.

WARMA and the water institutions under the Water Act, due to the presence of

water in wetlands, also have institutional responsibility for wetlands management.

NEMA as the principal environmental agency and in reliance of Section 42 of

EMCA also has responsibility for wetlands management. However, the challenge

arises from the lack of clarity in law and practice on which institution has the

focal role as a lead agency. The controversy around the institution which is the

lead agency is exemplified by the short-lived deletion by of Section 42 of EMCA

by the Attorney General through an omnibus Licensing amendments in 2007. The

lack of clarity on a lead agency is critical because the lead agency would then take

the first steps in wetlands conservation and ensure that the actions of other

agencies and departments complement its principal mandate. As Ntambirweki

points out, "the structures which make sense in the management of wetlands are

those which emphasis co-ordination and collaboration.,,93 Kenya's institutional

arrangement on the other hand imbues conflict and cooperation in wetlands

management.

The above is contrary to the requirements of the Ramsar Convention and

guidelines. The COP to the Ramsar Convention encourages the existence of a

coordinated institutional structure at the national level. The Guidelines for the

Implementation of the Wise Use Concept" call for as part of improving the

institutional and organizational arrangements, "establishment of institutional

arrangements which will allow those concerned to identify how wetland

conservation can be achieved, and how wetland priorities can be fully integrated

into the planning process.t''"

Chapter 376, Laws of Kenya
Ntambirweki, J., "The Evolution of Policy and Legislation on Wetlands", Case Study prepared for
the Technical Consultation on Designing Methodologies to Review Laws and Institutions Relevant
to Wetlands, Gland, Switzerland, 3-4 July 1998. Available at
http://www.ramsar.org/doc/wurc/wurchbk3cs6.doc. (accessed on 21n12007)
Recommendation 4.10 of COP 4, 1990. Available at http://www.ramsar.org/cda/en/ramsar-
documents-recom-recommendation-4-1 0/mainJramsar/l-31-ll 0%5E23 148 4000 0 . (Accessed
on 10/612008).
Ibid.
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It is not clear, within Kenya, which agency currently has overall responsibility for

wetlands management. Worse, there is no structured consultation and

coordination between the various agencies having functional responsibility over

wetlands.

7.2.5 Lack of Community Participation in Wetlands Management

The involvement of local communities is central to efforts at management of the

environment and natural resources worldwide. Indeed, the Rio Declaration96 calls

for public participation in environmental management. However, contrary to this,

local communities and their interests are disregarded and trampled upon in the

process of utilizing wetlands. The two case studies, Tana River Delta and Yala

Swamp clearly demonstrate that the interests of local communities and their

practices in managing wetlands have been trampled upon and sacrificed at the

altar of development and commercial interests. Unfortunately, even provisions

that exist in EMCA, like those calling for EIA97 and for protection of traditional

interests of local communities resident around a wetland by the Minister through

gazetting them as protected interests'", have not succeeded in guaranteeing that

local communities' interests will be taken into account and incorporated in

decision making .. The end result has been that instead of encouraging resolution

of environmental problems around and related to wetlands management, the

approaches adopted have exacerbated the problems, led to greater conflicts and

resulted in increased degradation and destruction of wetlands.

See Principe 10 of the Rio Declaration, Report of the United Nations Conference on the Human
Environment, Stockholm, 5-16 June 1972, (United Nations publication, Sales No. E.73.II.A.14
and corrigendum), chap. J) available at
http://www. ul1ep.org/Documents. Multi Iingual/Defau It.asp?documentid=78&articleid= I 163.
(Accessed on 2211 12006)
Section 58 of EMCA
section 43 of EMCA
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In very few examples, like in Kimana wetlands.f" are there efforts to let local

community have a say in the management of wetlands. And even in such an

instance this is largely the initiative of the local community with support of a

NGO, the African Wildlife Foundation, and it is these parties that have sought out

the government agencies in efforts to develop a management plan for the

management of Kimana Wetlands.

7.2.6 Non-incorporation and Application of the Public Trust Doctrine

The Public Trust Doctrine ensures that certain resources are reserved for the

public use. In the seminal article on the Public Trust Dotrine, The Public Trust

Doctrine in Natural Resources Law: Effective Judicial intervention/DO Joseph Sax,

highlighted that the doctrine had three conceptual underpinnings. First, that

"certain interests are so intrinsically important to every citizen that their free

availability tends to mark the society as one of citizens rather than serfs."lol

Second, "certain interests are so particularly the gifts of nature's bounty that they

ought to be reserved for the whole of the populace."I02 Finally," certain uses have

a peculiarly public nature that makes their adaptation to private use
. ." 103mappropnate.

For certain resources, they had to be reserved for the public use even if they

appeared on private lands. Even though the principle was not originally focused

on wetlands, its focus on navigable waters.l'" makes it very relevant to wetlands

management. Moreover although originally restricted to air, running water and

Kimana Wetlands is situated in Loitoktok and is connected to Amboseli National Park. In the past
the wetland has been under threat of conversion as a result of three competing uses of crop
production, livestock rearing and wildlife conservation. Efforts to conserve the wetlands led to the
formation of Kimana Wetland Association. For greater details see Report of the National Wetlands
Policy Conference, 19th May,20 I 0, Sarova Panafric (unpublished, on file with author.)
69 Michigan Law Review 471 (1970)
Ibid., at page 484
Ibid.
Ibid
See Dunning, H.C., "The Public Trust: A Fundamental Doctrine of American Property Law," 19
Environmental Law 1988-1989) 515-525 at page 517
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seashores, the doctrine has grown and been liberated from its historical

shackles I05 and expanded to include wetlands management. 106

In Kenya, however, neither the previous constitution nor statutes expressly

incorporate the Public Trust Doctrine. In application, except for the Waweru case,

courts have not applied the principle. Thus, although useful either as a

background principle or an easement for conserving wetlands as public resources,

the doctrine has not been of help and utility for wetlands conservation and wise

use in Kenya. The new constitution by its recognition that land is held collectively

by the people of Kenya recognizes the principle and provides a springboard for

the incorporation and application of the principle to the management of all critical

natural resources.

7.3 Options for Reconceptualising Property Rights for

Conservation and Wise Use of Wetlands

As part of reconceptualising property rights so as to conserve wetlands, Kenya

should domesticate and apply both the concept of wise use as enunciated in The

Ramsar Convention.l'" and subsequent recommendations from the Conference of

the Parties COP recommendations. Although the term "wise use was originally

defined at the Regina conference in 1987 "an updated definition of "wise use",

taking into account the Convention's mission statement, the Millennium

Assessment's (MA's) terminology, the concepts of the ecosystem approach and

sustainable use applied by the Convention on Biological Diversity, and the

definition of sustainable development adopted by the 1987 Brundtland

Commission, is: "Wise use of wetlands is the maintenance of their ecological

character, achieved through the implementation of ecosystem approaches ,within

This description is adopted by Sax in Sax, 1., "Liberating The Public Trust Doctrine From
Historical Shackles," 14 U.c. Davis L. Rev. 185 (1980).
See National Audubon Society v. Superior Court (Mono Lake) 33 Cal. 3d 419.
See Section 3( I) of Ramsar. Note though that although the Ramsar Convention includes the term
wise use it never defined its meaning.

246



the context of sustainable development.v'l" That concept requires that all

wetlands be used in a sustainable manner so that it is available both for the

present generation, but also for future generations while preserving its integrity as

an ecosystem.

Current property rights regimes in land have continued to follow the western

model where land is viewed largely as a tool for economic development and with

greater focus on private property. However, it is essential that the country's legal

and political system embrace the concept of land as a social good one requiring

regulation for public interest even if they are in private hands. This requires

carefully balancing the totality of rights in the bundle of ownership and tempering

the conception of title as sacrosanct. Indeed this myth of title being sacrosanct has

already been debunked within the context of internal displacement as a result of

the 2007 general elections. Due to the clashes, several individuals and households

with title to land do not have and cannot enjoy security of title even though they

have legal rights to property. This demonstrates the practical limits of viewing

title as absolute. The reality is that title and property rights in land are societal
if 109speer IC.

In a very illuminating article, David Hunter makes a case for reconceptualisation

of property rights from a purely economic concept to an ecological perspective. I 10

The article argues that land is different from other forms of property because of its

critical environmental role. II I Consequently land use decisions should not be

made based solely on the view of land as a factor of production but with its

See Ramsar Convention Secretariat, Wise Use of Wetlands: A Conceptual Framework for the Wise
Use of Wetlands (2007) available at http://www.ramsar.org/pdf/lib/lib handbooks2006 eOl.pdf.
(Accessed on 16th May 2007).
For a discussion of the effects of the clashes on security of title See, Kameri-Mbote, P and Akech,
M, "Ownership and Regulation and Land Rights in Kenya: Balancing Entitlement With the Public
Trust" Unpublished Paper presented at a national Conference on Beyond the National Land
Policy, Organised by KIPPRA 3151 July, 2008, KICC.
Hunter, D.B. "An Ecological Perspective on Property: A call for Judicial protection of the Public's
Interest in Environmentally Critical Resources," 12 Harvard Environmental Law Review 3 I 1-
384(1988).
Ibid., page 312.
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environmental role as a central consideration. Thus, "when the property In

question is wetlands rather than a parking lot, the courts must be willing to

expand the inquiry to include ecological factors. Recognizing this factor would

lead the courts to reject a solely economics-based approach to land use, to address

the public interest in preserving the ecological role of land and, in some cases, to

deny owners of particularly sensitive land the right to destroy its ecological
. ." 1 12mtegnty.

Applying this concept to Kenya, we should reconceptualise our VIew and

treatment of land from a purely economic entity to a multi-dimensional one,

recognising that land has multiple uses from economics, social to ecological.

Recognising the ecological role of land will require that necessary limits be put on

the use of that property depending on the ecological character of the land. A

useful constitutional provision exists in South Africa where private property rights

in land can be limited and the property acquired without compensation depending

on "the use of the land." 113

An expanded application of the Public Trust Doctrine (PTD) would act as a very

useful tool for guaranteeing the ecological perspective of land. The question

however is whether the PTD will be viewed as a background principle or subject

to the debate on takings and use of police power by the state. In our

recommendation, PTD should be viewed as inhering in every property and when

the ecological nature of the property requires, as in wetlands, private property

owners should have a reasonable expectation that there ownership is subject to the

state's overriding rights to guarantee sustainability of the resource. This way all

land shall be subject to an overriding public trust doctrine in the form of an

easement that burdens the resource. 1 14

Ibid.
South African Constitution 1996, Section 25.
See Supra, note 104, at page 520.
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The powers of regulating property rights currently, namely, those of eminent

domain and police powers, have largely been geared towards regulating private

property. However, as aptly demonstrated, property in Kenya is categorized into

more than just private property. In any case, the focus of converting all property

rights in land into private property has largely failed due to the resilience of

customary tenure and the realization that private property as designed In the

western world is inimical to conservation. In any case wetlands occur in all the

tenure categories. A reliance on the powers of eminent domain and police powers

as designed without supporting innovative instruments 115will not sufficiently result

in regulation of property rights for sustainable management of wetlands. 116

This study argues that the recommended path of action should involve reforms to

the regulatory powers of eminent domain and police powers as well as an

incorporation of the Public Trust Doctrine and its recognition in the Constitution

and legislation as a background principle applicable to all wetlands. This will

ensure that wetlands will always be regulated in the public interest and that its

availability will be subject to public rights and imperatives even when they occur in

private, communal or other property typology.

The Public Trust Doctrine holds that some things are "common to mankind-the

air, running water, the sea, and consequently the shores of the sea [and] the right

of fishing in a port, or in rivers, is common to all men.,,117 These resources were

categorized as res communes and their availability was always reserved and

115 This thesis argues for the use of a reformed Public Trust Doctrine as an easement and background
principle. This would also tie in with the suggestions by Takacs to combine the Public Trust
doctrine with the right to a clean and healthy environment as an innovative tool for restricting
private property rights and reforming the use of the power of eminent domain. See Takacs, D.,
"The Public Trust Doctrine, Environmental Human Rights, and The Future of Private Property 16
New York University Environmental Law Journal 711 (200S. For a discussion of servitudes
generally including easements to limit property rights see Karneri-Mbote, P. "Land Tenure, Land
Use, and Sustainability in Kenya: Toward Innovative Use of Property Rights in Wildlife
Management," in Chalifour, et al N.J. Land Use/or Sustainable Development (Cambridge
University Press, New York, 2007) pages 132-160 at 159-60.
See Supra, note I 10,
Dowie, M, In Law We Trust, ORIOn, July-August, 2005 at IS, 20 Reproduced in Takacs, D" "The
Public Trust Doctrine, Environmental Human Rights, and the Future of Private Property J 6 New
York University Environmental Law Journal 71 1(200S) at 712,

116

117
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assured for the larger public. They could not be subjected to private ownership.

In our view, owing to the importance of wetlands, its scarcity and threats it faces

worldwide, and following on precedence from other jurisdictions.!" wetlands

qualifies as a property that should be subject to the Public Trust Doctrine and

which is then available as common property for the entire Kenyan public and not

subject to private and exclusive ownership. Application of this together with

subordination of all land titles to the powers of eminent domain and police powers

will result in inculcation of a conservation ethic and sustainable regulation of

property rights in Kenya.

7.4 Principles and Issues for Comprehensive Legislation on

Property Rights and Conservation and wise use of Wetlands

To enhance the sustainable management of wetlands in Kenya, in addition to

reconceptualising property rights so as to include and enhance conservation

imperatives, the legal framework governing conservation and wise use of wetlands

in Kenya require comprehensive amendments. While there can be debate as to

whether it is more preferable to have a dedicated legislation on wetlands or to

enhance the provisions in the current EMCA, the critical issue in our view, is that,

whichever of the two options is adopted, certain issues need to be addressed by

such legislative reform.

The first issue that needs legal treatment is defining the term wetlands within the

context of Kenya. Whereas the Ramsar Convention has an internationally agreed

definition of the term wetlands, countries have had to domesticate, modify and

adapt this definition to the country's specific context.

In Kenya, the principal legislation, EMCA, has no definition of the term wetland.

The 2008 Wetlands Regulations define the term as "areas permanently or

For an exhaustive discussion on wetlands as a resource qualifying for the exercise of the Public
Trust Doctrine, see Supra, note I 10.
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seasonally flooded by water where plants and animals have become adapted; and

include swamps, areas of marsh, peat land, mountain bogs, bank of rivers,

vegetation, areas of impeded drainage or brackish, salt or alkaline; including areas

of marine water the depth of which at low tide does not exceed 6 maters. It also

incorporates riparian and coastal zones adjacent to the wetlands.,,119 The Water

Actl20 defines the term swamp which is used in the law to refer to wetlands. Its

definition states that it is "any shallow depression on which water collects either

intermittently or permanently and where there is a small depth of surface water or a

shallow depth of ground water and a slight range of fluctuation either in the surface

level of the water or of the ground water level so as to permit the growth of aquatic
. ,,121vegetation.

The Draft Wetlands Policy too has a different definition. For it, wetlands is "areas

of land that are permanently or occasionally water logged with fresh, saline,

brackish, or marine waters, including both natural and man-made areas that support

characteristic biota.,,122 The resulting situation from these diverse definitions is one

of lack of precision on the exact legal meaning of the term wetlands within the

Kenyan context, making it difficult to apply with precision regulatory measures and

incentives to wetland habitat types. Are wetlands restricted to areas which are not

more than six metres deep like in the Ramsar Convention and Wetlands

Regulations or just shallow waters? Do man-made wetlands belong to the definition

of wetlands? Are riparian and coastal lands adjacent to wetlands part of the

definition? These issues are not clear due to lack of uniform definition, one that

even if not couched in same language have similar import. It is imperative that the

legal framework clearly and unambiguously define the term wetland and that this

term be uniformly applied in Kenya's regulatory regime and legal frameworks.

Moreover, the definition must be scientifically based and as precise as possible, in

The Environmental Management and Coordination (Wetlands, River Banks, Lake Shores and Sea
Shore Management) Regulations, 2009, Legal Notice Number 19 of February 2009.
Chapter, 372.
Ibid.
Supra, note 67.
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accordance with the reality of the country.l'" In our view, the Ramsar Convention

gives a useful guide and the definition is most comprehensive is the one in the

Wetlands Regulations. We would recommend its application in all legislations

referring to wetlands.

The relationship between property rights and wetlands management requires clear

articulation and delicate treatment in law on both wetlands and land. Wetlands

occur in all land tenure regime. The law needs to recognize this and make the

choice on the kind of wetlands which will fall under its ambit. This should be

informed by the country's philosophical predisposition. The reality, however, is

that the choice made will influence the tools to be put in place to regulate

wetlands. Critical decisions relate to whether wetlands laws will apply to wetlands

on public land only or on public, communal and private wetlands equally. In

essence the law must clearly state whether the country treats wetlands as public

goods subject to public regulation and ownership whenever appearing or if the

ownership will depend on the tenure regime of the land in which it is situated and

whether the rules for its management will be tenure regime specific. In our

recommendation, like 111 Uganda all wetlands should be viewed as public

resources and subjected to the Public Trust Doctrine requiring that they should be

used and conserved in the public interest and available for public use, no matter

what land tenure regime they fall under.

To enhance the conservation of wetlands, the law should clearly designate

wetlands as a public resource subject to public regulation. The principle that

wetlands are a public resource and consequently that their conservation and wise

use is a matter of public interest once clearly laid down in law, preferably in the

constitution, will ensure that access and use of wetlands will be regulated

effectively. Again borrowing from Uganda constitutional designation of wetlands

as a public resource subject to the public trust doctrine will settle the ongoing

competition between private landowners and public interest in wetlands

Supra, note 87, page 311.
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conservation. Thus unlike the ragmg debate in the US, public protection and

regulation of wetlands will not amount to takings and attract compensation even

when the wetland in question is on private land.

The law should also contain principles to govern the management of wetlands in

the country. Such principles should borrow from internationally recognized

principles for wetlands management and environmental conservation. 124 Some of

the illustrative principles include those of conservation and wise use as included

in the Ramsar Convention, trans-boundary cooperation, public participation, to

country specific principles such as no drainage of wetlands as in the case of

Uganda. In essence, this law should demonstrate the country's' preferred

approach to wetlands management. Here too the country should clearly articulate

the relationship between property rights and wetlands management.

The legislation should also resolve the institutional overlaps and uncertainty in the

country's wetlands management framework. This does not necessarily need to

result in the creation of a new institution. Much more important is institutional

clarity and alignment of roles and responsibility. The law should make it clear

which institution has what role in the conservation and management of wetlands,

and where as is most likely to be the case, there is more than one agency

performing certain regulatory and management roles in regard to wetlands, the

law should ensure that there is clear separation of roles and also coordination to

avoid overlaps and conflicts.

The legislation should also explicate the manner in which the tools for regulation

of property rights will be used in the process of conserving wetlands. While

eminent domain and police powers exist as tools for regulating wetlands, their

For a discussion of some general principles of environmental law that can be drawn upon for the
section on environmental management see Okidi, e.o., "Concept, Function and Structure of
Environmental Law," in Okidi, e.O., et at." Environmental Governance in Kenya: Implementing
the Framework Law (East African Educational Publishers, Nairobi, 2008) pages 3-60; Birnie, P.
and A. Boyle, International Law and The Environment, 2nd Edition (Oxford University Press, New
York,2002).
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continued use in the current framework within the Kenyan context will not result

in sustainable management of wetlands. Legal framework on wetlands must

therefore restructure the exercise of the power of eminent domain and police

powers. It should clearly include environmental conservation as a criterion for

exercise of both powers, provide circumstances where each of the powers can be

used, detail the procedure for the exercise of the power and balance the interest of

property right holders and the public' interest to conservation and wise use.

The law should also include and provide modalities for integrated wetlands

management. This should make it mandatory to develop a management plan for

each wetland 125 following a participatory process. The implementation and

adherence to the management plans should be given legal backing by clear and

enforceable legal provisions. The planning procedures should integrate strategic

and project specific environmental impact assessment accompanied by regular

audits and monitoring.

The use of EIA should help to identify potentially damaging processes and ensure

adoption of strategies and techniques to control or manage such potential impacts.

It is important that all activities that have a potential impact on wetlands

throughout the country in all tenure regimes be addressed. Striking the balance

between conserving wetlands and allowing legitimate use especially by local

communities requires delicate balance in law. The law should develop clear

thresholds to enable activities of a certain nature and above the threshold to

undergo mandatory environmental impact assessment. This could borrow from

the provisions of EIA in EMCA and the listing in the second schedule and

adapting them with necessary modification to wetlands. The wetlands regulations

have attempted to do this. However its use of words such as normal in

determining activities for which no EIA are required will only confuse and blunt

the effectiveness of the system due to lack oflegal certainty.

For example ofa wetland plan in Kenya see IUCN/LNRA, Lake Naivasha: Local Management of
a Kenyan Ramsar Site(lUCN Eastern Africa Regional Programme, Nairobi and Lake Naivasha
Riparian Association, Naivasha, 2005)
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As Claire and Cyrille de Klemm correctly point out:

legislation and operational guidelines should, as a matter of priority, establish
precise and sequenced criteria to ensure that interests are appropriately
balanced before a permit is granted or refused. This should improve the
quality of administrative decision-making and ensure consistency. The
regulatory framework should provide a series of administrative options
(avoidance, minimization, mitigation, and compensation) preferably linked to
a classification of wetlands according to their ecological importance. Where
wetlands are effectively irreplaceable, priority should always be given to
preventing loss or degradation. 126

Successes of environmental initiatives revolve around application of both carrot

and stick approaches. The legislation on wetlands should include both approaches

in its provisions. The provisions discussed above on permits through EIA fall into

this requirement. In addition the legislation should have provisions setting

standards to be adhered to and consequences of non-compliance. Such provisions

on compliance must have clear penalties for non-compliance and enforcement

procedures including use of criminal sanctions. 127 This should be accompanied by

restoration measures and incentives provisions.

Persons or legal entities found liable for damaging or destroying wetlands should

be required to restore the site. Where restoration is impossible, a fine should be

levied that is at least equivalent to the cost of rehabilitation. 128

Provisions on incentives should be included in legislation on wetlands so as to

increase wise use and conservation of wetlands especially those occurring on

private and communal lands. Incentives should include tax rebates and other

incentives including encouragement of community involvement in integrated

conservation projects. Another innovative approach should be reliance on the
.. . I C' • 129provisions 111 aw lor easements to promote conservation easements.

Supra, note 87 at Page 3 15
On the use of criminal sanctions for environmental management see Kameri-Mbote, P. "The Use
of Criminal Law in Enforcing Environmental Law," in Okidi, e.0. Environmental Governance in
Kenya. Implementing the Framework Law ( EAEP, Nairobi, 2008) 110-125
Supra, note 81, page 315
Conservation easements have been used mainly in relation to establishment of wildlife corridors
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Adoption of the above principles and incorporation of the issues into legislation

will deal with the issue of wetlands management and regulation of property rights

for sustainable management of wetlands. It will enhance the conservation and wise

of wetlands and comply with the requirements of guidelines adopted as one of the

resolutions of the COpl30 which called for the periodic review of laws and policies

for wetland conservation and if necessary amendment of such legislation to ensure

compatibility with use obligations.

The assessment carried out in this thesis is clear evidence of the inability of the

legal framework in Kenya to promote conservation and wise use of wetlands. They

therefore fall short of the obligations of the country under Ramsar. In addition they

do not address a critical challenge in wise use of wetlands in Kenya, and that is the

regulation of the tenure regime. The bulk of the principles and issues stated herein

are not incorporated in Kenya's legal regime on wetlands management.

7.S Chapter Conclusion

This chapter has sought to discuss the shortcomings III the Kenyan regulatory

framework for property rights and demonstrated' their failure to imbue

sustainability in the practice of the management of wetlands. It urges, therefore,

urges for a reconceptualisation of the property rights regime and the reform of the

regulatory tools and powers of the state vis- a -vis property and proposes expansion

of the Public Trust Doctrine to cover all wetlands in Kenya so as to ensure their

sustainable management.

and protecting of wildlife resources in Kenya. For a discussion of the application of the concept
see Nyokabi, G, "Easements and Wildlife Conservation in Kenya," In Chalifour, N. et al Land
Use Law for Sustainable Development (Cambridge University Press, New York, 2007);Watson,
R., Et AI, Expanding Wildlife Options for Habitat Conservation Outside Protected Areas in
Kenya: The Use of Environmental Easements( African Wildlife Technical Paper Number 2, March
2010)
Ramsar Bureau, "Guidelines for reviewing laws and institutions to promote conservation and wise
use of wetlands" Recommendation VII.7 of Ramsar COP 7 held at San Jose, Costa Rica, 10'''_18'h

May 1999. Available at http://www.ramsar.org!cdaJen/ramsar-documents-resol-resolution-vi i-
7/main/ramsarl 1-3 I-I 07%5E20724 4000 0 . (Accessed on 12/2/2007).
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CHAPTER EIGHT

8.0 Conclusions and Recommendations

8.1 Introduction

Wetlands provide a host of ecosystem services and are often considered "jewels"

by the people who rely on and treasure them. I Despite this, they continue to be one

of the most threatened ecosystems in the world.2 The World Ecosystem Assessment

in 2005 concluded that degradation and loss of wetlands is continuing more rapidly

than for other ecosystems.' Whilst certain pressures on wetlands arise from

natural causes (such as droughts which affect community migration patterns), it is

human activities that have significantly altered the rate and nature of wetlands

change." This study has demonstrated how increased demand for agricultural land,

rapid population increase, and the ongoing tensions between the country's' quest

for industrialisation and development with the prerequisites for environmental

conservation are leading to rapid degradation and loss of wetlands ecosystems in

Kenya.

The regulatory regime has failed to stem the degradation. This IS despite the

country being party to the Ramsar Convention', duty bound to fulfill the

obligations under that Convention and also in spite of the existence of laws on the

management of wetlands. The study thus sought to interrogate the rationale for the

inability of the law as currently structured to ensure the wise use and conservation

Gardner, R.C., c c African Wetlands of International Importance: Assessment of Benefits
Associated with Designations Under the Ramsar Convention," Vol. 2 I(2) Winter Georgetown
International Law Review 257-294 (2009)
2 Wetlands are only second to forest in terms of threatened ecosystems currently.
World Resources Institute, Ecosystems and Human Well-Being: Wetlands and water Synthesis(
Washington, D.C. 2005) available at
http://www.millenniumassessment.org/documents/document.J58.aspx.pdf (accessed on
13/6/2009 ).
Shine, C. and de Klemm, C. Wetlands, Water and the Law: Using Law to Advance Wetland
Conservation and Wise Use, (IUCN, Gland Switzerland, Cambridge, UK and Bonn, Germany,
1999) p. 13
996 U.N.T.S 245( 1976) reprinted in I I ILM 97 (entered in force on Dec. 21 1975)
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of wetlands. That examination involved seeking to investigate the link between

property rights in land and rules for their regulation and the management of

wetlands. The study was undertaken against the recognized need to conserve

wetlands resources as a critical ecosystem for sustainable development in Kenya.

Indeed, preserving wetlands and their properties is quintessential because, "as

humans destroy habitat, impair ecosystems, and change climate, we will more

acutely depend on functioning ecosysterns.t"

8.2 Conclusions

This study sought to explore the linkages between property rights and the

conservation and wise use of wetlands in Kenya. To do so, it has investigated

whether existing property regimes and laws regulating property rights engender

conservation and sustainable utilization of wetlands. After an examination of the

legal framework governing the management of wetlands in Kenya and the property

regimes and their regulations, the overall conclusion that emerges from this study is

that, firstly, Kenya's wetlands are and have been poorly managed over the years.

Their management has been characterized by unsustainable exploitation, weak legal

frameworks, uncoordinated and conflicting institutional architecture and lack of

policy guidance. This has resulted in unsustainable management of wetlands

resources and their continued degradation and loss.

Secondly, the study concludes that wetlands management is intrinsically linked to

the regulation of property rights. It further finds that the failure to sustainably

manage wetlands in Kenya is a consequence of the inadequate regulation of

property rights owing to the nexus between property rights regulation and

sustainable management of wetlands. Even at the international level, laws

developed for wetlands management, although urging for conservation and wise

use, do not appreciate and address the property and conservation linkage.i The

Tackacs, D, "The Public Trust Doctrine, Environmental Human Rights, and the Future of Private
Property," 16 New York University Environmental Law Journal 711(2008).
The main International Convention for the regulation of Wetlands is the Convention on Wetlands
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study concludes that effective conservation and wise use of wetlands requires a

reconceptualisation of property rights. As Bondi Ogolla and John Mugabe'' have

argued, "alternative land tenure and land use policies ... should aim at defining

property rights in a manner that incorporates the conservation ethic.,,9 It goes

beyond Bondi and Mugabe by providing tools to enable regulation of property

rights for wetlands management. These include:

• incorporation of the Public Trust Doctrine as a background principle in all

lands on which wetlands appear regardless of the tenure regime governing

them and subjecting such land to that principle;

• reformulation of police powers and that of eminent domain to include

ecological considerations;

• zoning ofland; and

• adequate land use policies.

In Kenya, attempts to regulate property rights have not adequately appreciated and

embraced sustainability imperatives. Tools for guaranteeing sustainability of

natural resources and thus ensuring sound environmental management are not

contained in laws governing ownership and use of land and its components

resources. The existing tools that could be useful have in practice not been applied

for the benefit of environmental conservation.l"

From the study, the emerging conclusion points to the clear relationship between

the manner in which property is treated in law and the management of wetlands.

Kenya's legal regime on property is unconsolidated, focuses largely on economic

exploitation of the resource and pays little attention to sustainable management of

of International Importance especially as Waterfowl Habitat (996 U.N.T.S 245( 1976) reprinted in
II ILM. 97(entered into force Dec. 21 1975)
Ogolla, B.D. and Mugabe, 1., "Land Tenure and Natural Resource Management Systems", In
Juma, C. & Ojwang, J.B. (Eds.), In Land We Trust, ( Initiative Publishers and Zed Books,

airobi and London, 1996) pp 85-1 16.
Ibid., at p. 114.
See for example the case of Commissioner of Lands & Another v. Coastal Aquaculture Ltd
(Civil app. NO. 252 of 1996 reported in KLR (E&L) Vol. I (264-295), which arose out of the use
of the power of eminent domain, not for public purposes but, to convert a wetland to private
purposes detrimental to environmental conservation.
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land and its component resources. This has impacted negatively on the

conservation and wise use of wetlands. The case studies of Yala and Tana Delta

have demonstrated how weak property rights regulation in Kenya and the over-

glorification of private property rights have provided fertile ground for continued

degradation and loss of wetlands. These have been aided by a lack of

comprehensive and progressive legal and policy framework governing wetlands

management.

The study concludes that property rights reform is at the heart of sustainable

management in Kenya. It calls for action at several levels. Firstly, it urges for

constitutional implementation and reform. The recently adopted constitution has

progressive provisions on land and the environment. These provisions require to be

implemented fully. However, the thesis also makes a case for constitutional

treatment of wetlands just as in Uganda.

The tools of eminent domain and police powers, while useful for regulating

property rights and ensuring environmental considerations are taken into account in

the process of using property, both their stipulation in law and use in practice in the

Kenyan context have not been in support of conservation imperatives. The case of

Coastal Aquaculture Vs. Commissioner of Lands" amply demonstrates how,

instead, eminent domain has been applied to benefit industrial development without

due regard to the fragility of wetlands and the key principles of conservation and

wise use and in complete disregard of the prerequisites for sustainable

development. It is imperative that the law on eminent domain and police powers be

reformed. Specific areas include recognising environmental conservation as a

ground for the exercise of the power and secondly enumerating in law, detailed

guidelines on the manner of exercise of the power of eminent domain. For the

proper exercise of police powers zoning of Kenya's land mass into various uses and

development of a land use plan are necessary. 12

Kenya Law Reports (Environment and Land) Vol. 1,2007, pages 264-294.
See Ministry of Lands, Sessional Paper No 3 of2009 on National Land Policy (Government
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The controversies surrounding the attempts to delete Section 42 of EMCA and the

relationship between EMCA and sectoral legislations especially the Water Act is

one that requires to be addressed. Especially when one looks at the Wetlands

regulations under section 42 of EMCA and the water regulations under the Water

Act and the fact that both regulate the manner of use of wetlands. It is imperative

that the legislations and regulations governing wetlands be harmonized.

Much more critically, there currently exists institutional confusion over

responsibility for wetlands management. NEMA, WARMA and KWS all claim

some level of responsibility, in fact focal responsibility, for wetlands management.

The end result is duplication of efforts, institutional conflicts and unnecessary

tension in the management of wetlands. There is need to clarify the institutional

responsibility for wetlands management so as to ensure concerted and coordinated

efforts in the management of wetlands in Kenya.

The country lacks both environmental and wetlands policies. These policies are

critical for wetlands management. There exist drafts for all of them in various

stages of discussion and/or abandonment. It is important that the country adopts

supportive policies for wetlands management. In this regard, the recently adopted

national land policy seems to encourage reclamation of wetlands without regard to

their status and is retrogression to the pre-Ramsar days if adopted. It is imperative

therefore that the provisions supportive of reclamation and conversion of wetlands

to agricultural purpose be reconsidered so as to reflect the need to conserve and

wisely use wetlands.

This study also calls for greater involvement of local communities III the

management of wetlands. This will require awareness, reliance on community

norms and mandatory EIA for all wetlands related activities.

Printer, Nairobi, August 2009) at page 13 making a similar proposition. This is also envisaged
under Article 66 of the New Constitution.
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The study also calls for subjecting all land to the Trust Doctrine ensuring that

wetlands whenever appearing are managed for the common good. This will require

Utili sing provisions of economic incentives to encourage private land owners to

conserve and wisely use wetlands appearing on their lands too. Further, it will give

the state authority to regulate such use so as to ensure conservation and wise use.

8.3 Recommendations

Flowing from the above conclusions this study makes recommendations geared

towards reconceptualising property rights to include ecological perspectives,

reforming the state's regulatory powers over property, greater application of the

concept of wise use, adoption of a wetlands policy, implementation of the

provisions of the new constitution and adoption of necessary implementing

legislation, regional cooperation and public education and awareness. The detailed

recommendations as summarized below

8.3.1 Incorporation of the Concept of Wise Use in Legislation and

Management of Wetlands

This study recommends that the country embeds the concept of wise use in its

policy and legislative provisions on wetlands management. This recommendation

is made against the background that the concept of wise use as provided for in the

Ramsar Convention 13 has been interpreted to mean "the maintenance of their

ecological character, achieved through the implementation of ecosystem

approaches, within the context of sustainable development.?" and flowing from

the conclusion that the current legal framework and practice in Kenya regarding

Article 3( I) of Ramsar Convention on Wetlands of International Importance especially as
Waterfowl [habitat.
This definition was adopted at the 9th Conference of the Parties and replaced the earlier
interpretation adopted at COP 3 in Regina in 1987 which had defined wise use as sustainable use
of wetlands for the benefit of mankind in a way that is compatible with maintaining the natural
properties of the ecosystem. See www.ramsar.org and Ramsar Convention Secretariat, Wise use of
wetlands: A Conceptual Framework for the Wise use of Wetlands, Ramsar handbooks for the wise use of
wetlands. 3rd edition. vol. I, (Rarnsar Convention Secretariat, Gland, Switzerland, 2007).
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wetlands management have instead of facilitating conservation and wise use of

wetlands led to their conversion, degradation and unsustainable exploitation.

Wise use as a concept urges integrated management of wetlands and requires

departure from focusing solely on conserving listed sites. In essence, it recognizes

the limits of protected area approach 15 to wetlands management. In addition, "it

provides a firm legal basis ... to address broader concerns related to sustainable

development, biodiversity conservation and water resource managernent.?"

Although the term wise use IS synonymous with that of sustainable use as

contained in the Convention on Biological Diversity.l and which is the term

included in our Wetlands Regulations," This study takes the view that the more

legitimate term would have been that of wise use as contained in the Ramsar

Convention. By doing so, the country would clearly demonstrate its commitment

to the principle espoused in the Ramsar Convention and bring into the domestic

sphere the wide array of guidelines for implementing the Wise Use Principle that

has been developed within the framework of the Ramsar Convention. 19

More critically, Kenya needs to take steps to practicalise the wise use of wetlands.

This requires tackling unsustainable usage of land and water. It is not enough to

state that the objectives of the law on wetlands will be to wisely or sustainably use

for a discussion of the concept of protected areas and its limitations See Hockings, M., Stolton, S.
and Dudley, N. 2000. Evaluating Effectiveness - A Frame work for Assessing the Management of
Protected Areas. Best Practice Protected Area Guide lines Series. (JUCN, Gland, Swit zer land and
Cambridge, UK, 2000); Ghimire, K.B. and Pimbert, M.P. (Eds.). Social Change and Conservation
- Environmental Politics and Impacts of National Parks and Protected Areas. (UNRISD and
Earthscan, London, UK, 1997).; and Grazia B., A. Kothari and G. Oviedo Indigenous and Local
Communities sand Protected Areas: Towards Equity and Enhanced Conservation Guidance on
policy and practice for Co-managed Protected Areas and Community Conserved Areas(JUCN,
Best Practices Protected Areas Guidelines No I I, 2004) See also Farrier D and L. Tucker, "Wise
Use of Wetlands Under the Ramsar Convention; A Challenge for Meaningful Implementation of
International Law," Vo.l 12 NO. I Oxford University Journal of Environmental Law 21-42
Supra, note 4 at Page 47.
A vailable at http://www.cbd.intlconvention/convention.shtml (accessed on 16/5/20 I0)
Kenya Gazette Supplement No 9, The Environmental Management and Co-ordination(Wetlands,
River Banks, Lake Shores and Sea Shores) Regulations 2009, 13'" February 2009
See Farrier D. and L.Tucker, Supra, note 15 at page 27-28 making the same point within the
context of Australia.
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wetlands. Rather, the law needs to include measures that will ensure wise use of

wetlands. Such measures should take into account the socio-economic conditions,

cultural traditions, legal and institutional systems and the resource levels of the

country. The country has to clearly determine what kinds of activities are allowed

within a wetland and which ones are not, monitor the activities allowed to ensure

they do not interfere with the "natural properties" of the wetlands ecosystem and

thus guarantee the sustainability of the wetland both for present and future

generations. In doing so, we should integrate sound environmental management

principles including the precautionary principle.i'' This way, in situations of

scientific uncertainty but where there are threats to a wetland, action will be taken

to prevent that threat and thus ensure the sustainability of wetlands and their

component resources.

The adoption of the precautionary principle will help address negative impacts of

ongoing activities on wetlands. Thus a presumption will be held against

destruction, or drainage of wetlands. When proposals are made for developing a

wetland by a proponent then before the proposal is approved by the relevant

government agencies charged with the duty of granting approvals and licenses,

the proponent will be under an obligation to carry out an EIA. As part of the EIA

process, they will be required to demonstrate that the proposed use is compatible

with the principle of conservation and wise use before being given the authority to

develop the wetlands. Adopting and applying the internationally agreed guidelines

for wise use of wetlands will ensure that the wetlands are conserved and that the

ecosystem services that wetlands perform are maintained? I

8.3.2 Adoption of a National Wetlands policy

Kenya has attempted to develop a national wetlands policy for long. The

discussions have reached the stage of producing a final revised Draft Wetlands

For a discussion of application of the Precautionary Principle see generally, Preston, B.1., "The
Role of the Judiciary in Promoting Sustainable Development: The Experience of Asia and
Pacific." Vol. 9 Issue 2&3 Asia Journal of Environmental Law 109-211(2005).
For discussion of these, see Supra note 2.
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Policy in 2008.22 This is after over 15 years of debate and discussion. In the

intervening period, wetlands have continued to be degraded. This, coupled with

lack of an overall environmental policy, means that Kenya's wetlands

conservation efforts can only be undertaken within the context of a policy

vacuum.

This study has demonstrated the need for a wetlands policy and urges that Kenya

fine-tunes its draft wetlands policy and, in a participatory manner, have the same

adopted to ensure the country has not only policy direction and guidance but also

to give visibility and push to wetland conservation efforts. Borrowing from the

experience of the national land policy process, it is clear that a public and visible

consultation process would lead to rallying of critical stakeholders and all

Kenyans around the importance of wetlands and thus enhance the success of the

implementation of a national wetlands policy once adopted.r'

The Conference of the Parties (COP) to the Ramsar Convention has adopted

guidelines on appropriate legal and institutional frameworks for wise use.24 The

guidelines urge each Contracting Party to develop national wetland policies to

support wise use and to address all problems and activities related to wetlands in a

national context. The current Ramsar Strategic Plan25 restates the necessity for

adoption of a national wetlands policy as follows:

National Wetland Policy or equivalent instruments fully in place alongside
and integrated with other strategic and planning processes by all Parties,
including poverty eradication strategies, water resources management and
water efficiency plans, coastal and marine resource management plans,

Republic of Kenya, Final Draft (Revised) Sessional Paper on Wetlands Conservation and
Development, April 2008 (unpublished, on file with author.)
For evidence of the Consultative nature of the national land policy formulation process See,
National Land Policy, Supra note 12, at page vii-ix.
Guidelines on the wise use of wetlands (Recommendation 3.3); Guidelines for the implementation
of the wise use concept (Recommendation 4.10); Additional guidance for the implementation of
the wise use concept (Resolution 5.6).
Ramsar Strategic Plan 2009-2015, adopted as resolution X.I at Chagwon, Republic of Kenya
during the loth Conference of the Parties. Available at
http://www.ramsar.org/pdf/kev strat plan 2009 e.pdf
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national forest programmes, national strategies for sustainable
development, and national policies or measures on agriculture."

In recognition of these obligations, Kenya in its report to the io" COP meeting of

the Ramsar Convention reported progress in the development of the wetlands

policy?7 However, contrary to expectations, the wetlands policy still remains a

draft. Viewed against the stalling of the process of developing a national

environmental policy " and the lack of recognition of the role of wetlands in

national development within Kenya's Vision 2030,29 there is urgent need for

political will, consensus and urgent action to adopt a national wetlands policy.

8.3.3 Reforming the Tools for Property Regulation

The linkages between property rights, their regulation, and sustainable

management of wetlands have been adequately demonstrated in this study. The

current tools for regulating property rights, which is eminent domain and police

powers, as currently existing and applied in Kenya, are in need of reform. This

study recommends that the powers for regulating property be reformed so as to

include environmental conservation imperatives.

Further, wetlands management continue to be confronted with the underlying

challenges of economic growth and consequent land use changes and the

premium placed on this at the expense of the priority of ecosystem maintenance

and thus wetlands conservation. This continues to happen despite the clear

evidence that economic growth and ecosystem maintenance are interlinked and

that continued destruction of ecosystems threatens the ability to economically

develop, a concept captured in the principle of sustainable development.

Ibid.
See Republic of Kenya, National Report on the Implementation of the Ramsar Convention on
Wetlands, submitted to the l O" Meeting of the Conference of the Contracting Parties, zs''
October-a" November, 2008, Republic of Korea. Available at
http://www .ramsar.org/pdf/cop IOlcop I0 nr kenya.pdf. (accessed on 15!l 120 I0)
The development of a national environmental policy was rest started in 2006. However the process
stalled in 2008 and to date the process has not been completed.
Government of Kenya, Kenya Vision 2030 (Nairobi, 2007).
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Reforming the institution of property and its regulation needs to appreciate the

linkages between development and environment and includes this in the tools for

regulating property rights. This study urges r the reconceptualising of property

rights so as to incorporate an ecological perspective of property thus limit

property rights in accordance with ecological dictates of nature.

8.3.4 Treating Wetlands as a Public Good

Wetlands as demonstrated in this study are a critical natural and national resource.

To enhance their conservation this study proposes that wetlands be designated as

a public good. Such designation will help elevate its status in Kenya and

guarantee greater protection of wetlands. Such classification should be

accompanied by applying the public trust doctrine as a background principle in all

wetlands and ensuring that all wetlands are not converted to private use but

always available for public purposes. This recommendation will help to deal with

wetlands whenever they occur on private property and also to address cases of

irregular allocation of wetlands on public lands to private individuals.3D The

management of natural resources on private lands is a contentious issue

worldwide.31 To adopt a view of wetlands as a public good will help ensure that

their conversion is addressed in law and that they are better protected. This should

be accompanied by a constitutional stipulation that gives greater premium to
,

public interest over private interests so that irregular acquisitions of wetlands shall

not receive constitutional protection.

Thus as a legal and constitutional issue all wetlands should be categorized as a

public good such that even if they occur on private land, the manner of their use

will be subject to public control. Kenya could borrow from Uganda, where

For a discussion of the pervasive issue of irregular acquisition of public lands to private
individuals and entities See Republic of Kenya, Report of The Commission of Inquiry into the
Illegal/Irregular Allocation of Public Land, (Government Printers, Nairobi, 2004)
Whitten, S.M. and Bennett, 1. Managing Wetlands for Private and Social Good: Theory, Policy
and Cases From Australia (Cheltenham, Edward Elgar Publishing House Ltd, 2005) page I.
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wetlands are clearly indicated in maps and are subject to conservation measures

even when on private lands since they are excluded from private title.

8.3.5 Enhancing Local community participation

Stakeholder and community participation is essential for the success of natural

resource management policies and strategies. With regard to wetlands, like, in

other sectors, development of modern post-colonial policies has been

accompanied by deliberate and systematic efforts to exclude local communities

from decision-making over the resource. The country needs to design policies to

encourage the involvement of local communities in the management of wetlands.

Local level involvement can contribute significantly to maintaining or restoring

the ecological integrity of wetlands, as well as contributing to community well-

being and more equitable access to resources. The process of encouraging

community involvement will require a multiplicity of strategies. It requires a

supportive legal and policy framework, including a policy that encourages

decentralization. But in addition, it requires the government and specifically the

agency tasked with the duty to ensure conservation of wetlands to design and

implement plans that will not only involve local communities in wetlands

management but also demonstrate to local communities the benefits of wisely

using and conserving wetlands. Uganda offers Kenya a perfect example of

strategies to involve local communities in wetlands management.

In Uganda, as the country was prepanng the second National Wetlands

Programme, it resolved to pay particular attention to designing strategies to

enhance wetlands management at community level. The design was also in line

with the National Wetlands Policy. The Programme designed demonstration sites

so as to encourage and assist self help, community based wetland initiatives in

selected districts through provision of intervention funds by the appropriate line

ministry". The sites would help to:
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• Define strategies to enhance, broaden and maintain the diversity,

benefits and activities in wetlands;

• Mobilize community support for wetland conservation;

• Work towards improving community based wetland conservation by

assisting communities in

• making better management decisions regarding their wetlands;

• End the unsustainable use of wetlands; and

• Ensure a fair and equitable distribution of benefits to all people with a

stake in wetlands.

To ensure success of the process, they were accompanied by feasibility studies

and participatory appraisal. The results of these initiatives were greater

community involvement in wetlands management and improved wise use of

wetlands resources in Uganda. 32

Borrowing from this experience, this study recommends that Kenya pursues such

a path so as to increase the level of local community participation in wetlands

management. This recommendation is in line with commitments that Kenya is

party to under the Ramsar Convention. At COP Six in Brisbane, Australia in

1996, a resolution was adopted urging the parties to "make specific efforts to

encourage active and informed participation of local and indigenous people.t':'

This was followed at COP Seven with adoption of Guidelinesfor establishing and

strengthening local communities' and indigenous people's participation in the

management of wetlands.34 The guidelines appreciate that the involvement of

For a comprehensive assessment of efforts to involve local communities in wetlands management
in Uganda See Bakema, RJ., and Lyango, L. Engaging Local Users in the Management of
Wetland Resources: The Case of the National Wetlands Programme, Uganda ( IUCN, Nairobi,
2000)
Recommendation 6.3: Involving Local and Indigenous People in the Management of Wetlands
(6th Meeting of the Conference of the Parties, Brisbane, Australia, 19-27 March, 1996. Available
at http://www.ramsar.org/cdaJramsar/display/mainimain. jsp?zn=ramsar&cp= 1-3 I-
I 10/\23409 4000 0 . (accessed on 15/1120 100)
Resolution VII.8 adopted at the seventh COP, San Jose, Costa Rica, May 1999. available at
http://www.ramsar.org/cda/ramsar/display/main/main.jsp?zn=ramsar&cp= 1-31-
IOY'21363 4000 0 (Accessed on 15/1/20 I0)
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local communities In wetlands management will lead to incorporation of local

practices and experience and hence adoption of effective management practices

geared towards furthering the wise use objectives of the Ramsar Convention. The

need for community-oriented approach is even stronger in most African countries,

including Kenya, where the local communities not only had legal and customary

rights over wetlands, but also continue to derive a lot of resources and benefits

from wetlands and thus will be directly affected and will impact on any

management decisions and actions over wetlands. Moreover not involving local

communities will jeopardize the long-term sustainability of wetlands resources.

Enhancing local community participation in wetlands management will require

building incentives for their participation; developing trust amongst stakeholders;

appropriate legal and policy framework; knowledge exchange and capacity

building; flexibility and continuity."

The evolution of the idea of local involvement in wetland management began

with recognition of the interests in, and traditional uses of, wetlands by local

communities throughout the world. This developed further to recognition of the

need to consult local people so that decision-makers and resource managers can

take their interests into account. Finally, it became clear that local people need to

be actively involved in the decision-making and management processes along

with other interest groups.i" Kenya needs to embrace this and ensure that

involvement of local communities is meaningful and results in benefits to the

communities, a stake in the management process and enhanced conservation and

wise use of the wetlands in the country. If properly implemented, participatory

management can lead to more equitable access to wetland resources, increased

local capacity and empowerment, and reduced conflicts among stakeholders.

For a more in-depth discussion of these factors See Ramsar Convention Secretariat, Participatory
skills: Establishing and strengthening local communities' and indigenous people's participation in the
management a/wetlands, Rarnsar handbooks for the wise Liseof wetlands, 3rd edition. vol. 5(Ramsar
Convention Secretarial, G land, Switzerland, 2007).
Ibid.
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8.3.6 Adopting Integrated Ecosystem Management Approach to Wetlands

Management

Traditional management approaches have focused on protecting particular species

and ecosystems and supported creation of protected areas. Application of this

approach would result in paying attention only to establishing of protected areas

around wetlands and then having them declared as wetlands of international

importance under the Ramsar Convention. This approach will view wetlands as

isolated areas whose protection require site specific measures within the wetlands.

This will end up creating islands of protected areas. However, especially after the

adoption of the Convention on Biological Diversity, the world is now alive to the

reality that environmental management requires a multidisciplinary and integrated

approach. This also justifies why the focus in wetlands management should not

just be on establishing protected areas and declaring wetlands as sites of

international importance but much more on ensuring wise use of wetlands.V This

study, therefore, recommends that Kenya adopts an ecosystem management

approach to the conservation of its wetlands. This approach is advocated for by

the Convention on Biological Diversity. Ecosystem and natural habitats

management seeks to meet human requirements to use natural resources, whilst

maintaining the biological richness and ecological processes necessary to sustain

the composition, structure and function of the habitats or ecosystems concerned.

Important within this process is the setting of explicit goals and practices,

regularly updated in the light of the results of monitoring and research activities.

While wise use recognizes that wetlands will and should be utilized to benefit

Kenyans, such utilization should not compromise the sustainability and stability

of the ecosystem, that is, its ability to supply goods and services to present and

For a discussion of the dangers of focusing on preservation and declaring wetlands as protected
areas as opposed to wise use of wetlands See Farrier, D and L. Tucker, Supra note I I. See also
Philips, B. A Review of the Paper'< Wise use of wetlands under the Ramsar Convention: A
challenge for meaningful implementation of international law", by David Farrier and Linda
Tucker, Journal of Environmental Law, Vol. 12, No. I, Oxford University Press, 2000 criticizing
this paper and its conclusions within the context of Australia. Available at
http://www.ramsar.org/cdaJramsar/displav/main/main. jsp'?zn=ramsar&cp= 1-3 I-I 16-
165/'22489 4000 0 . (accessed on I 1112/2009).
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future society. By advocating for integrated ecosystem based management

approach." to Kenya's wetlands, this study is arguing for use of wetlands without

losing them. The approach of integrated ecosystem management recognizes that

sustainability of wetlands depends on the action taken to conserve not just the

wetlands but also other ecosystems. The degradation of forests, for example, will

interfere with the water cycle and supply of water, a key ingredient of wetlands.

Conserving wetlands, therefore, for example, requires conserving forests too. The

ongoing activities to reclaim and conserve Mau should be seen in this light.39 It

sees wetlands as being part of the larger ecosystem and urges for integrating

environmental management by moving away from purely sectoral focus

8.3.7 Accelerating Tenurial Reform

Owing to the central role of land tenure in wetlands management." tenure reform

is at the heart of ensuring sustainable management of wetlands. The National

Land Policy recently passed as a sessional paper by Parliament, exposes the

shortfalls of the tenure arrangements in the country. It posits that:

... existing policies and laws on land have not provided equal protection to
all categories of land rights. Colonial and post-colonial land administration
has undermined traditional resource management institutions, thereby
creating uncertainty in access, exploitation and control of land and land-
based resources. Successive governments in Kenya have been poor
stewards of Government Land and Trust Land resulting in the irregular
and illegal allocation of essential public land, and destruction of critical
natural resources such as forests and water catchment areas." 41

For an extensive discussion of the Concept of ecosystem management, its evolution, principles
and application in environmental conservation see Generally, Pirot, 1. Ecosystem Management:
Lessons From Around The World (lUCN, Gland, Switzerland and Cambridge, UK, 2000).
See, Republic of Kenya, Report of the Governments Taskforce on the Conservation of the Mau
Forests Complex (Nairobi, March, 2009)
Kasimbazi points out that tenure and land use law has a fundamental bearing on the way people
perceive their responsibilities to wetlands.; Kasimbazi, E. " The Development of Environmental
Law and Its Impact on Sustainable Use of Wetlands in Uganda," in Chalifour, N, et al , Land Use
Lawfor Sustainable Development,( New York, Cambridge University Press, 2007) 161-181 at
163.
Supra, note 12 at page 15
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The policy then calls for tenure reform. For wetlands management, such tenure

reform should lead to recognition of the equal importance of all tenure regimes in

Kenya, and the proper categorization of tenure types. The new constitution

stipulates that land be categorized as private tenure, communal tenure and a

public tenure but that all such land vests collectively in the people of Kenya. This

marks an important milestone in the country's quest for tenure reform. It gives

constitutional anchorage for greater security and order in the ownership and use of

land in Kenya. The constitution provides basis incorporating a requirement for

conservation as a basis for property regulation and inclusion of appropriate

instruments to enhance such conservation efforts. These will require

implementing the new constitutional provisions and enhancing tenure reform

through adopting of necessary laws and undertaking administrative action to

ensure compliance with the new constitutional provisions on land tenure.

8.3.8 Land Use Planning and Zoning of Wetlands

Owing to the fragility of wetlands, this study recommends that proper land use

plans be adopted and zoning be undertaken to guarantee the sustainability of

wetlands. Such an approach should incorporate classification of wetlands so that

for extremely fragile wetlands no development activities should be allowed and in

a graduated manner certain listed types of activities be allowed. Such land use

plans and zoning should be enshrined in legislation. The Wetlands Regulations

envisage this. However they leave the actual zoning to be done later. So too does

the National Land Policy.42 The Wetlands Regulations include as a general

principle the requirement that sustainable use of wetlands shall be integrated into

national and local land use plans to ensure sustainable management of the

resources.Y It then envisages that through a zoning process wetlands will be

categorized according to their fragility. Firstly, the Minister can by gazette declare

a wetland to be a protected wetland if the area has national and international

12

Il
Supra, note 12
Supra, note 18 Regulation 5( I) (d)
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significance." The declaration is to be made based on the biological diversity,

ecological importance, landscape, natural heritage or aesthetic value of the

wetland.Y On protected wetlands, the only activities that are allowed are those

listed in the schedule46 and research, eco-tourism, restoration and activities

identified in the management plan.47

The Regulations identify activities which are allowed on all wetlands without any

regulations. These include subsistence harvesting of papyrus, medicinal plants,

trees and reeds; cultivation not likely to adversely affect the wetlands, fishing;

collection of water for domestic use; hunting; small scale fish farming and grazing

livestock. 48

The National Land Policy, on its part, amongst other things, provides that fragile

ecosystems like wetlands should be managed and protected by developing a

comprehensive and integrated land use policy that pays due regard to fragile

ecosystems and incorporates the needs of neighbouring communities and

individuals in those areas."

The adoption of a land use policy based on a comprehensive assessment of the

natural resources and zoning of the country is critical for the success of efforts at

conserving and wisely using wetlands in Kenya. To aid in the process, tenure

reform should make it mandatory that wetlands be captured as a unique feature in

all title and tenure documents and maps. This way, planning and use of land will

first take cognizance of the existence of a wetland on the land and secondly, it

Supra, note IS, Regulation S( I)
Ibid.
Supra, note IS. Schedule .These include brick making; sports fishing and other recreational
activities; cultivation; drainage, commercial exploitation of wetland resources; sewerage
infiltration; fishing using gear and weirs;fish farming and other forms of acquaculture;
construction of roads and railways; installation of communication facilities; and burning.
Supra, note IS, Regulation S(2)
Supra, note IS,Regulation II.
Supra, note 12, at page 34.
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will make it much more feasible to undertake zoning and develop land use plans

that incorporate wetland conservation considerations.

The land use policy should be accompanied by systematic implementation and

classification of wetlands in the country so that the provisions on what can be

carried out on what type of wetland as envisaged by the Wetland Regulations are

easily applied.

8.3.9 Maintaining a National Wetlands Inventory

Land use planning and zoning will only succeed if the country has a proper

inventory of its wetlands, their location, characteristics and resources. This will

aid in planning and implementation of strategies for the sustainable management

of the country's wetlands. Accompanying the inventory should be the

development of management plans for specific wetlands sites so that strategies for

sustainable management take into account the local conditions where particular

wetlands are situated.

This will also ensure compliance with international obligations which require that

a national inventory of wetlands be prepared and regularly updated. 50

8.3.10 Restoration of Drained Wetlands

Kenya is at a stage where a lot of wetlands have been destroyed and degraded.

The development of a sound regulatory framework will aid in protecting wetlands

into the future. But the magnitude of destruction that has taken place requires

restorative and rehabilitative action. The country should, therefore, take action to

restore its degraded and lost wetlands.i ' Several strategies exist for restoring and

See Ramsar Strategic Plan 2005-2009, Supra note 21
For a discussion of restoration of wetlands and international legal provisions calling for wetlands
restoration see Moller, S. H., "Restoration as an Element of National Planning for Wetland
Conservation and Wise Use," Rarnsar COP 7 DOC 17.4 available at
http://www .ramsar.org/cdalramsar/displav/main/main. jsp?zn=ramsar&cp= 1-3 1-58-
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rehabilitating wetlands. These range from passmg legislation for preservmg

wetlands by outlawing any development activities on the wetland, adopting no

net- loss policies either in policy documents or as political campaign

declarations= to innovative policy options like wetland mitigation banking. 53

While Kenya should debate and choose whichever of the above options it desires,

in our view preference should be given to designing a strategy that combines a

policy prescription on no net-loss of wetlands54 with practical measures to

establish a wetlands fund bank for restorative activities. This should be aided with

robust and innovative application of the provisions of EMCA on restoration

orders55 against those who degrade wetlands. Section 108 of EMCA gives NEMA

the power to issue environmental restoration orders to ensure restoration of

degraded environments and prevention of degradation. This provision should be

applied by NEMA to require restoration of all degraded wetlands in the country.

83" 18730 4000 0 (accessed on 15/1/20 10)and Gardner, R.C., " Rehabilitating Nature: A
Comparative Review of Legal Mechanisms that Encourage Wetlands Restoration Efforts," Vol.
52 Catholic University Law Review 573-620 (2002-2003).
Countries like the USA have adopted as part of its Presidential Campaign process no-net loss
campaign pledges. See for example President George Bush's campaign pledge on no net-loss of
wetlands in the 1988 Presidential campaigns. Cited in Salman, 1. and Ruhl, J.B., "No Net Loss"-
Instrument Choice in Wetlands Protection," (2006). Duke LawFaculty Scholarship. Paper 1238.
http://scholarship.law.duke.edu/facultv scholarship/l238. (accessed on 11th January, 2010.)
Wetland Mitigation Banking refers to a tool for restoring wetlands adopted and applied in the
USA where enhancement, restoration or preservation of wetlands is undertaken before an activity
causes impact on a wetland. It works through a trading process, where restored wetlands are stored
in a bank and when one proposes to carry out development of another wetland, for payment of a
certain sum, they can trade credits with the entrepreneur who will already have carried out
restorative activities on another wetland. For a discussion of wetland mitigation banking, its
advantages, challenges as applied in the USA see Gardner, R.C., " Banking on Entrepreneurs:
Wetlands, Mitigation Banking and Takings," 81 Iowa Law Review 1995-1996527-587.
See Supra, note 46. other countries that have adopted no-net loss policies of wetlands include:
Canada, The Canadian Federal Government Policy on Wetlands Conservation, 1991 (adopting a
policy of no net loss of wetlands functions on (i) federal lands and waters,
(ii) in areas affected by the implementation of federal programs where the continuing loss or
degradation of wetlands has reached critical levels, and
(iii) where federal activities affect wetlands designated as ecologically or socio-economically
important to a region. Due to local circumstances where wetland losses have been severe, in some
areas no further loss of any remaining wetland area may be deemed essential). Available at
http://www.ramsar.org/cdalramsar/displav/mainimain.jsp?zn=ramsar&cp= 1-31-116-
162%5E21188 4000 0 . (Accessed on 12thJanuary, 2010; Trinidad and Tobago, National
Policy and Programmes on Wetland Conservation for Trinidad and Tobago, 200 I. Objective eight
of the Policy commits all levels of government to a goal of no net loss of wetlands and their values
and function, on publicly-owned lands and waters; USA
Sections 108-111 of EMCA, Act No.8 of 1999.
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Those who degrade wetlands can also, in reliance of this provision, be levied a

charge to be used to establish a wetlands restoration fund for undertaking massive

restoration of the numerous wetlands that have been degraded in Kenya.

8.3.11 Valuation of Wetlands and Capturing Non-use Values

Wetland ecosystems yield a wide range of goods and services, many of which

have a high economic value. Yet, paradoxically, they have long been perceived by

decision-makers as having little value - there are seen to be few economic

benefits associated with wetland conservation, and few economic costs attached

to their degradation and loss. Given this tendency to under-valuation, it is hardly

surprising that wetlands are being rapidly modified, converted, over-exploited and

degraded in the interests of other more 'productive' land and resource

management options which appear to yield much higher and more immediate

profits. Kenyan wetlands are seen as useless in their natural state and only

beneficial when converted. This problem is exacerbated by the difficulty In

valuing the services that wetlands render especially the non-use values.i''

To reverse the above trend and enhance the success of conservation efforts, it is

imperative that it is demonstrated to policy makers and implementers that

wetlands are valuable and that the services they render have a uniquely critical

role in society. This requires attaching economic values to the wide range of

goods and services that emanate from wetlands. The country and agency with

overall task for promoting conservation of wetlands should carry out a national

valuation exercise of the goods and services from wetlands to serve as a basis of

demonstrating to the public the need for sustainable managing wetlands and

For a discussion of the valuation of wetlands see generally Barbier, E.,.et al, Economic Valuation
of Wetlands: A Guide/or Policy Makers and Planners (Ramsar Convention Bureau, Gland
Switzerland, 1997); Emerton, L, Economic Tools/or Valuing Wetlands in Eastern A/rica ( IUCN-
The World Conservation Union, Nairobi, 1998); Emerton, L. (ed), Value and Rewards: Counting
and Capturing Ecosystem Water Services/or Sustainable Development (IUCN Water, Nature and
Economics Technical Paper NO. I, The World Conservation Union, Ecosystems & Livelihoods
Group, Asia Colombo, 2005).
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helping debunk the myth that wetlands in their natural state are wasteland and

serve no economic value to the Kenyan society.

Further, "Loss of environmental resources is an economic problem because

important values are lost, some perhaps irreversibly, when these resources are

degraded or lost.,,57 To make an informed decision on which environmental use

to pursue requires a scientific and rigorous analysis and evaluation. Economic

valuation will thus help determine the optimal use to which a wetland should be

put, whether preservation, wise use or conversion. This decision will be made on

balancing the costs and benefits to be incurred and derived from whichever option

is chosen in wetlands management. Adopting the strategy of capturing all values

of wetlands will ensure that decisions on how to use wetlands will lead to

sustainability as it will be based on scientific and objective criteria and not the

misguided notion that wetlands can only be used by converting it to

developmental and in most cases unsustainable activities.

8.3.12 Providing Economic incentives for Environmental Conservation

In addition to rules prescribing acceptable uses for wetlands, it is also

recommended that the country designs and implements economic incentives to

encourage sustainable management of wetlands. The use of economic incentives

has been recognised as a tool for ensuring conserving biodiversity." The

Convention on Biological Diversity, for example, requires that "each contracting

party shall, as far as possible and as appropriate, adopt economically and

socially sound measures that act as incentives for the conservation and

sustainable use of components of biological diversity .... ,,59The measures to be

Barbier, E. et al Economic Valuation of Wetlands: A Guide For Policy Makers, Ibid. page 25
Numerous articles discuss the use of economic incentives as a tool to encourage conservation of
biodiversity. See Emerton, L, Community-Based Incentives for Nature Conservation, available at
http://economics.iucn.org (kits-02-0 I), Robert W. Hahn and Robert N. Stavins, Kennedy School
of Government, Harvard University. "Economic Incentives for Environmental Protection:
Integrating Theory and Practice." CSIA Discussion Paper 91-15, Kennedy School of Government,
Harvard University, December 1991.
Article 11 of CBD
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adopted are then left for the countries to decide and implement. In the context of

Kenya, the use of economic incentives to encourage environmental management

is included in the Environmental Management and Coordination Act.60 The Act

empowers the Minister for Finance, on the recommendation of the National

Environmental Council, to propose to government incentives to encourage

sustainable management of the environment. 61

In the process of environmental management, a mIX of tools is necessary for

success. The proposal to employ economic incentives to spur sustainable

management of wetlands is due to the fact that one of the reasons for degradation

and unsustainable utilization of wetlands is due to the fact that such degradation

makes economic sense to more people. This coupled with lack of economic

valuation of wetlands makes conserving wetlands seem an idle and uneconomical

venture. Instead economic activities on wetlands, which result in wetland

destruction, seem the most profitable. Indeed, this partly explains why all over the

world, there are a lot of efforts at over-exploiting wetlands and converting and

destroying the ecosystem due to the profits to be derived from these activities.

To enhance success of conservation and sustainable utilization efforts, then laws

and policies should make conservation economically profitable. The use of

economic incentives including tax rebates should therefore be employed so that

those who conserve wetlands do not lose out on the economic benefits to be

derived from exploiting the resource. As part of developing a wetlands policy and

action plan, the government should detail out economic incentives to boost

wetlands conservation efforts in the country.

Incentives such as tax concessions, subsidies, conservation easements, special

arrangements for licenses, increased market access, financial compensation

schemes, increased infrastructure, and development activities can, if appropriately

Act No.8 of 1999.
See Ibid, section 57.
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structured, further wise use objectives when directed to local and indigenous

stakeholders.62

8.3.13 Enhancing Constitutional Protection of Wetlands

Kenya has recently adopted a new constitution. This new constitution deals with a

lot of the past deficiencies in the framework for management of wetlands and

regulation of property. The constitution reforms the property institution in Kenya

and gives recognition of the need for a sound management of the environment and

its component resources. Wetland, as a specific issue, would be better protected if

they were also elevated to constitutional status. Uganda gives us the example of

constitutional protection of wetlands worth emulating. They consider wetlands as

a critical natural resource owned by all Ugandans but held by the State in trust. It

is thus subject to the Public Trust Doctrine.

The new constitution has combined both the chapter on land and that of

environment into one.63 The relevant article provides that "the state shall ensure

sustainable exploitation, utilisation, management and conservation of the

environment and natural resources, and ensure the equitable sharing of the

accruing benefits.,,64 While this provides a basis for conserving wetlands, the

better approach would have been to adopt the approach in Uganda and mention

wetlands as a critical resource requiring conservation and wise use within the

constitution.

Of equal importance is ensuring respect for the constitution. The adoption of a

new constitution with progressive provisions is an essential step in the process of

ensuring a sound regulatory framework for sustainable management of wetlands

is an improvement in the adherence and fidelity to the rule of law and

Rarnsar Convention Secretariat. Participatory skills: Establishing and strengthening local communities' and
indigenous people's participation in the management of wetlands. Ramsar handbooks for the wise use of
wetlands, 3rd edition. vol. 5(Ralllsar Convention Secretariat, Gland, Switzerland, 2007).
Republic of Kenya, The Constitution of Kenya, (Approved at Referendum on 4th August
2010).
Ibid, Article 69( I) (a).
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constitutional provisions. For if this does not happen, the country will continue in

its path of having provisions which are respected in breach. This would result in

having a constitution without constitutionalism in the country.i"

8.3.14 Public Education and Awareness

Worldwide, there has been lack of appreciation of the values and functions of

wetlands in society. This is partly as a result of ignorance and lack of awareness.

Lack of awareness pervades the entire field of environment. In many countries,

citizens are neither aware of their rights, nor do they appreciate how and where to

seek redress in case those rights are violated. It is for this reason that there have

been calls, starting from the adoption of Principle 10 of the Rio Declaration, for

access to information to enable citizens actively participate in decision-making. In

Kenya such calls have included lobbying for enactment of a Freedom of

Information Law.66

To ensure meaningful access to information on the environment and wetlands and

that communities participate meaningfully in the conservation efforts over

wetlands, education and awareness must be enhanced'. This is because access to

information alone without supporting education would not meet the international

requirements as captured in The Rio Declaration and Agenda 21, which call for

education as part of the process of ensuring sustainable development. Thus,

adoption of legal provisions on public participation and access to information and

on environmental education relating to wetlands and the environment must be

enhanced by increased public campaigns by both government and non-

governmental actors on the benefits, uses and values of wetlands and on wetland

conservation and sustainable utlisation options and strategies.

For a discussion of the concept of constitutions without constitutionalism in the African Context
see Okoth-Ogendo, H. W.O., " Constitutions without Constitutional ism: Reflections on an African
Paradox," in Greenberg, D., Et aI, Constitutionalism and Democracy: Transitions in the
Contemporary World, (New York, Oxford University Press, 1993) pp 65-82
The Kenyan Section of the International Commission of Jurists has led a campaign that has
resulted in the creation of a Freedom ofinformation network, a lobby of civil society
organizations campaigning for the adoption of a Freedom ofinformation Law in Kenya.
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8.3.15 Utilizing both conveyance with prohibition and prohibition on

conveyance

A key debate that revolves around the nature of wetlands and whether to treat is a

public good or not is whether it should be preserved in its natural state and all

uses on it excluded or whether limited use should be allowed. In our view, this

issue has long been settled within the context of the Ramsar Convention by the

stipulation that wetlands of international importance should be designated and put

onto the Ramsar List'" and also by the double duty for conservation and wise use

of wetlands. The Convention, by including this double duty realizes that some

wetlands require to be preserved while others should be used but that such use

should be sustainable.

A related concern regards whether the better approach is one which focuses on

prohibiting the conveyance of wetlands. Under this approach, wetlands will be

excluded from conveyance even if they appear on private land as they will be

excluded from the property of individuals. The second option is to allow

conveyance but place prohibitions or limitations such that wetlands will be

viewed as public goods yes, but it is not their transfer that will be prohibited but

their use that will be regulated. This means that conveyance will be allowed, but

there will be conditions or prohibitions placed on the conveyance. In the final

analysis both approaches should be adopted. For some wetlands based on their

fragility and sensitivity no conveyance should be allowed. They should be

designated as critical ecosystems and their conveyance prohibited. For the rest of

the wetlands, legislation should provide that their transfer have conditions

attached to it. Such conditions should be geared towards maintaining the integrity

of the wetlands ecosystems and promoting wise and sustainable use of the

wetland and its component resources.

For a discussion on the importance of listing of wetlands within the African context Gardner, R.C.,
" African Wetlands of International Importance: Assessment of Benefits Associated with
Designations Under the Ramsar Convention," Vol. 21(2) Winter Georgetown International Law
Review 257-294 (2009)
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8.3.16 Implementing Governance Reform Including Anti-corruption

Initiatives

Natural resources form the base for development of many African countries. In

Kenya, forests and other natural resources are at the heart of governance

challenges facing the country. The country's governance framework requires

fundamental reforms so as to ensure that the political leadership and governance

systems and practices support sustainable management of natural resources.

Unless the recommendations on reforming the legal and institutional framework

for wetlands management is accompanied by governance reforms in Kenya, the

extent to which wetlands will be sustainably managed will be limited.

The relationship between political change and natural resource management has

been explored in detail in the book on Governing the Environment edited by

Professor Okoth Ogendo and Godber Tumushabe.68 In the introductory chapter,

the authors make a conclusion which this thesis adopts and amplifies. They state

that:

... the main theme revolves around the complex interaction between
environmental management and political change .... the emergence
of effective and efficient environmental management regimes will
depend on how firmly natural resources are placed on the ongoing
political as well as constitutional reform agenda. 69

Further they posit that "ecological decline aggravates the economies of natural

resource-dependent countries, which brings to the fore the political conflicts that

arise as contending parties seek to gain dominance over resource ownership and

access, which, in turn, enhances ecological breakdown. ... the evolution of

political systems that incorporates appropriate rules and institutions which

enhance their smooth interaction in the entire governance regime is a prerequisite

Okoth Ogendo, H.W.O. and Tumushabe, G.W., Governing the Environment: Political Change
and Natural Resouirces Management in Eastern Africa, (Actspress, Nairobi, 1999)
Ibid, page 5.
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for countries in the region to promote the objectives of sustainable development."
70

It is therefore imperative that governance reforms be undertaken to provide a

conducive framework for the sustainable management of wetlands.

8.3.17 Encouraging Trans-boundary Management

International boundaries throughout the world have generally been drawn for

political rather that environmental reasons." The consequences of such

boundaries can be detrimental to sustainable wetlands management. This is so if a

wetlands transverses the borders of more than one state resulting in it being

subject to differentiated treatment due to the different legal and institutional

regime in each country that part of the wetland exists.72

To address this problem requires trans-boundary cooperation. The Ramsar

C . 73 COP d .. 74 d . R . I 75 honvention, ecisions an successrve amsar strategic pans ave

urged for trans-boundary cooperation in the management of wetlands. These

prescriptions are supported within the East African region by the Provisions of the

East African Community Treaty" and the Protocol for Sustainable Management

of the Environment and Natural Resources.i both of which demonstrate the

necessity and commitment of Kenya and other member states of the EAC to

cooperate in the management of natural resources. The importance of

environmental management within East Africa however predates the adoption of

Ibid.
Supra, note 4, at page 281.
Ibid, page 282.
Supra, note 5
See Ramsar.org
Ibid
EAC Secretariat, The Treaty for The Establishment of the East African Community (Arusha, 2002)
Protocol on Environment and Natural Resources, ,Apr. 3, 2006, available at
http://www .eac. int/ad visory-opin ions/doc download!5-east -african-comm un ity-protoco I-on-
environmental-and-natural-resources-management. htm I.
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the Treaty. Indeed the three original partner states in 1999 signed an MOU on

cooperation in environmental management.

However, despite the above clear legal stipulations the levels of transboundary

cooperation in the management of wetlands within East Africa is fairly limited

and limiting. It is essential that the EAC countries cooperate in the management

of trans-boundary wetlands through harmonizing of laws, developing joint

institutions and regional cooperation generally. 78

8.3.18 Institutional Harmony and Reform

The current institutional structure for wetlands management III Kenya is

uncoordinated and encourages conflict. It is imperative that greater institutional

clarity be provided so that it is clear which institution has primary responsibility

for wetlands management. Currently KWS, WARMA and the NEMA have some

level of responsibility over wetlands management. While, it is not mandatory that

a single institution be established for management of wetlands, it is important that

the legal framework provides a clear framework for institutional coordination.

Because so many institutional competencies intersect in wetlands, the institutional

structures for wetlands management need to emphasize coordination and

harmonization.f" Coordination should be at four levels, horizontal, vertical, spatial

and temporal. 80 Horizontal coordination requires coordination across government

departments. This is a task that NEMA, with greater focus should be able to

undertake. To do so will require legal reform to align the roles of sectoral

Notable examples include the efforts to harmonize fisheries legislation and regulations under the
Lake Victoria Fisheries Organisation and the Lake Victroari Basin Commission and to develop
regional Environmental impact assessment guidelines. For a discussion of the process of
development of EIA guidelines in east Africa see Sikoyo, G.M., " Public Participation in the
Development of Guidelines for Regional Environmental Impact Assessment of Transboundary
Aquatic Ecosystems of East Africa," in Bruch, C. et al Public Participation in The Governance of
International Freshwater Resources (United Nations University Press, Tokyo, 200%0 pages 433-
459
Supra, note 4, at page 71
See Ibid
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institutions to that of NEMA to make it clear what the roles of the other

institutions are and how these relate to NEMA. Secondly it should be clarified

which agency will be the lead agency in wetlands matters. Lastly the anomaly of

having K WS as the focal point for the Ramsar Convention simply for historical

reasons should be done away with as it only serves to muddle the institutional

responsibility. Equally important is vertical coordination. Within the current

institutional structures this will involve ensuring coordination with the role of

local authorities. As the country begins to implement new constitutional

structures, the role of devolved units in the management of wetlands will have to

be clarified and linked to that of NEMA and other central institutions. This will

have to be accompanied with greater linkages with local communities and the

private sector.

The new Constitution and National Land Policy require that a National Land

Commission be established together with District and Community Land Boards.

Counties too will have responsibility for environmental management. The
-~

efficacy of this arrangement is one for more in-depth research as the units get

established

8.3.19 Mandatory Environmental Impact Assessment, Audit and Monitoring

for all Wetlands

The process of assessing and auditing the use of wetlands will greatly enhance the

wise use of wetlands. This study, therefore, proposes that mandatory

environmental impact assessment be carried out for use of wetlands. Only limited

domestic uses of wetlands which are clearly identified in law like small scale

harvesting of papyrus should be allowed to go on without EIA. For all other uses,

they should be accompanied by EIA and after an EIA license has been given, the

implementation of the project should include regular monitoring and audit.
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8.4 Conclusion

Sustainable management of wetlands requires, inter alia, the existence of a sound

legal, regulatory and institutional framework. Kenya lacks such a framework. The

study has made a case for and discussed key aspects of reforms needed to create an

effective legal and institutional framework to guarantee sustainable wetlands

management. A key aspect of the proposals is the need to reform the regulatory

framework governing property rights in land due to the demonstrated linkage

between sustainable management of wetlands and effective regulation of property

rights. Critical to such regulatory framework is the incorporation of conservation

imperatives as part of the bundle of rights in property. That way property rights

shall not be absolute but shall be viewed against a conservation lense.

The study has also made recommendations for tools to ensure effective regulation

of property rights including classifying wetlands as public property and subject to

the public trust doctrine, ensuring that wetlands are always conserved. The study

urges that both the powers of eminent domain and development control be

reformed and applied to ensure conservation and sustainable use of wetlands. Other

recommended options include use of economic incentives and proper valuation of

wetlands so as to enhance their conservation.

Wise use cannot be effectively promoted without appropriate legal and institutional

frameworks. Legislation establishes principles and rules for personal and corporate

conduct and determines ownership and user rights for land, water and natural

resources and applicable taxation. Legislation can be used to require assessment

and control of activities and development which may adversely affect wetlands, to

set standards, monitor compliance and punish illegal practices. It also enables

conferment of special status on wetlands or catchments. A legal basis is also

necessary for most non-regulatory measures such as financial incentives.

Legislation also defines the rights and duties of public authorities and agencies with

regard to wetland conservation and wise use, including in relation to other States,
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The state has residual powers for regulating property rights in land. The two most

common tools for such regulation are the tools of police powers and eminent

domain. Their exercise has, however, to be balanced against those of property

holders in the specific property regime. Reforming property rights and the tools for

their regulation lies at the heart of promoting the conservation and wise use of

wetlands in Kenya.
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