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ABSTRACT 

Access to adequate and nutritional food is essential in sustaining human life and ensuring that 

people live a life of dignity.
1
People cannot live without food and they not only need food, but 

to "have access to adequate and nutritious food. The right to food is given adequate 

protection both nationally and internationally. It is a justiciable right in Kenya pursuant to" 

Articles 23 and 165 of the Constitution. To ensure "enjoyment of the right, the state is" 

expected to “protect, respect, promote and fulfil the right to food”.
2
In pursuit of these duties, 

the government should ensure all people in Kenya enjoy "at the very least the essential levels 

of the right tolfood.lThelright tolfoodlrequires positive action to be undertaken by the state in  

order for the right to be" actualised. The state should allocate resources and to enact laws that 

ensure realisation of the right. 

 

However, estimates have it that at least 16 million people in Kenya face the challenge of 

either lack of food or the food accessible to them does not meet the minimum nutritional 

standards.
3
 This caused the president in December 2017 to set out the Big Four Agenda 

which aims at “increasing manufacturing, achieving universal healthcare, expanding 

affordable housing and achieving 100 percent food and nutrition security.”
4
Despite the effort, 

Kenya has not achieved food security" and communities are calling upon the government and 

other stake holders to aid them with food donations. 

 

This "paper examines the duties of states in actualization of the right to food, discusses the 

normative content of the right and explores the state of the right to food in Kenya. It also 

analyses how the right to food has been implemented in other jurisdictions and" concludes by 

giving "recommendations on how the right to food can be" actualised in Kenya. 

 

 

 

                                                             
1
 T Keifer and Roaf, “The Human Right to water and Sanitation: Benefits and limitations” citing M Mancisidor 

(2005). 
2"Article 21(1) of the Constitution of Kenya." 
3"Human Rights Food Workshop report available at https://ke.boell.org/2015/03/20/16-million-kenyans-face-

hunger-who-will-uphold-their-right-food?Accessed" 24 July, 2017. 
4
 The Big Four Agenda , available at https://kepsa.or.ke/download/highlights-of-the-big-four-agenda-of-h-e-

presi Accessed on 04/08/2018. 

https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
https://kepsa.or.ke/download/highlights-of-the-big-four-agenda-of-h-e-presi
https://kepsa.or.ke/download/highlights-of-the-big-four-agenda-of-h-e-presi
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CHAPTER ONE: GENERAL INTRODUCTION 

 

1.0 BACKGROUND OF THE STUDY 

 

Access”to”adequate food of”acceptable”quality is fundamental for human" survival.
5
 For human 

beings to live, and live a healthy life, they must "have access to adequate and nutritional 

food."Access”to”adequate food of suitable quality is “therefore essential in sustaining human life 

and ensuring that people live a life of dignity.
6
"Enjoyment”of this”right guarantees the enjoyment 

of other rights like the right to life"" because individuals cannot live without food. It also 

supports the right the right to education since children and other learners cannot go to school and 

learn while hungry. With”regard to”the right”to" health, adequate and nutritional food guards 

people against malnutrition and boosts their immunity. It also prevents people from physical and 

mental impairment "caused by lack of access to adequate and" safe "food. Access to" adequate 

and nutritional food also promotes development of  the society in general since a healthy 

population is sound, empowered and productive. 

Theiright toifood is given international, regional and national protection. Theiright is provided for 

underlArticle 25 of thelUDHR which"stipulates that, everyone has the right to a standard of 

living adequate for the health and well-being of himself and of his family, including food, 

clothing, housing and medical care."Further, Articlei11(1) ofithe ICESCRistates that “every 

person has the right to an adequate standard of living which includes the right to food.” Article 

11i (2) ofithe ICESCRivests an obligation “on states to take steps to progressively achieve the full 

realization of the right to adequate food”."Additionally,iArticlei28 ofithe"International 

Convention on the Protection and Promotion of the Dignity and Rights of Persons with" 

Disability
7
 provides that, state Parties to the Convention“recognize the right of persons with 

disabilities to an adequate standard of living for themselves and their families, including 

adequate food, clothing and housing, and to the continuous improvement ofitheir living 

conditions” " 

                                                             
5
 T Keifer and Roaf, “The Human Right to water and Sanitation: Benefits and limitations” citing M Mancisidor 

(2005). 
6
 ibid. 

7""International Convention on the Protection and Promotion of the right of Persons with Disabilities", 20006. 
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Article “24 of the Convention on the Rights of the”Child
8
 stipulates that,"“children have the right 

to good quality health care, safe drinking water, nutritious food, a clean and safe environment, 

and information to help them stay healthy.” The right is also inferred from Article “14(h)of the 

Convention on the Elimination of All Forms of Discrimination Against Women”
9
which provides 

that “women have the right to enjoy adequate living conditions, particularly in relation to 

housing, sanitation, electricity and water supply…”Regionally the right is encapsulated under 

Article 14 of the "African Charter on the Rights and Welfare of the Child
10

" and may be inferred 

from Article 16 and 24 of the Banjul Charter.
11

"African Heads of state also" made a commitment 

to allocate""at least 10% of the national budgets to agriculture in order" to increase food 

production and alleviate hunger.
12

 

Nationally,“Chapter Four of the Kenyan Constitution envisages the Bill of Rights”which 

encapsulates various categories of rights including “Civil and Political Rights and  Economic, 

Social and Cultural Rights.”
13

 Article 19(1) of the Constitution provides that”“the Bill of Rights 

is an integral part of Kenya‟s democratic state and is the framework for social, economic and 

cultural policies.”
14

 This engenders the government and its agencies while making laws and 

policies, to "ensure that they conform to  the Bill of Rights". 

Inclusion "of socio-economic Rights under the Constitution" manifests the weight accorded to 

the rights by Kenyans.
15

 This is so because being the supreme law in the country which "binds 

all persons and state organs, such inclusion exhibits the high status of the rights and the 

commitment of Kenyans to actualise the right.
16

 The inclusion also gives all Kenyans "a legal 

basis for “seeking enforcement of the right” since the Constitution “provides an authoritative 

                                                             
8"Article 24 and 27 of the Convention on the Rights of the Child." 
9
Articles 12 and 14 of the Convention on the Elimination of all Forms of Discrimination Against Women, 1979." 

10
African Charter on Human and Peoples Rights (Banjul Charter), adopted by the Organisation of African Union " in 

1990 in Banjul the Gambia and entered into force in 1999. 
11

Adopted by members of the Organisation of African Union  in Banjul, the Gambia and was opened for signature 
on 1

st
 June 1981; came into force on 21

st
 October 1986. Available at: http://www.au.int/en/treaties Accessed on 

10/10/2017." 
12

Maputo Declaration on Agriculture and Food Security in Africa; (Assembly/AU/Decl.7(II)) passed in the Second 
Ordinary Summit of the African Union in July, 2003. Available at http://www.nepad.org/caadp/publication/au-
2003-maputo-declaration-agriculture-and-food-security. Accessed on" 12/05/19. 
13

Chapter Four of the ""Constitution of Kenya (2010), Articles 19-57;"H Steiner and others,(eds) The categorisation 
of human rights : "International human rights in context: Law, Politics, morals (2007)269. 
14

Constitution of Kenya, 2010"."" 
15

Steiner & Alston, International human Rights in context: Law, Politics and Morals(1996") 304. 
16

Article 2 of the Constitution of Kenya." 

http://www.au.int/en/treaties
http://www.nepad.org/caadp/publication/au-2003-maputo-declaration-agriculture-and-food-security
http://www.nepad.org/caadp/publication/au-2003-maputo-declaration-agriculture-and-food-security
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ground for claiming enjoyment of these rights.”
17

 Among the lEconomic, Social and Cultural 

Rights provided under the lConstitution, lis lthe"“right to be free from hunger and to have 

adequate food of acceptable quality.”
18

 

Being"a socio-economic right,"realization of "the right to adequate food of acceptable quality 

requires the Kenyan government to"develop policies and enact measures that safeguard the right. 

Lack of a legal framework" has been "one of the main reasons why most African states and" 

Kenya in particular, have not actualised this right. The right is positive to the state and the state 

should allocate resources towards its realization since failure to allocate would deny the citizenry 

the right; especially those that lack the ability to produce and access the food on their own.
19

 

Other factors that have exacerbated lack of access to quality and adequate food to Kenyans is 

“corruption, population growth, rapid urbanization and industrialization, climate variability, 

poverty, high cost of living, neglect of the agricultural sectorand poor eating habits.”
20

 The“Final 

Report of the Constitution of Kenya Review Commission”noted that “social injustices and 

exclusion were the major factors affecting Kenyans.”
21

 The report further indicates that, “poverty 

hinders Kenyans from accessing their basic needs like medical care, food and water.”
22

 

Thisipaper“examines the role of”the government in actualization of "the right to food. The 

researcher seeks to establish the mechanisms and “measures put in place by the” Kenyan 

government to actualize the right to food. In" addition, she investigates how the law can be used 

to actualise the right.  

1.1 STATEMENT OF THE PROBLEM"" 

Article 43(1) (c) of the Constitution" provides that, “every person has the right to be free from 

hunger; and to have adequate food of acceptable quality.” Since the promulgation of the 

Constitution in 2010, the Kenyan" parliament has not enacted any meaningful framework to give 

                                                             
17

Article 22(1) of the Constitution states that every person has the right to institute court proceedings claiming that 
his right under the Bill of Rights has been denied, threatened, infringed or violated. Article  21(2) adds that a 

person may institute such a claim while acting on behalf of another, acting as a member of" a particular group, 

"acting in public interest or being an association" representing its members. 
18"Article 43(1)(c) of the Constitution of Kenya", 2010. 
19

 Steiner & Alston (n3). 
20" Owuor&Foeken, " “Water Reforms and Interventions in Urban Kenya: Institutional set- up, emerging impact  

and challenges”"" [ASC Working Paper 83/2009"]"pp10. 
21" The"Final Report of the Constitution of Kenya Review Commission" (2005)"103. 
22

 ibid. 
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effect to Article 43(1)(c). This is despite the fact that the right to food"cannot be enjoyed in the 

absence of proper legislation. 

In 2011 the National Food and Nutrition Security Policy"was enacted to aid “actualizationlof 

thelright to food.”
23

 In 2014, parliament enacted thelFood Security Bill
24

 whose intention was to 

giveleffect to "Article 43(1) (c), Article 53 (l) (c) and Article" 2l of the Constitution.
25

 However, 

the Bill was not passed into law and is still pending at the Senate. Absence of legislation causes a 

lacuna in the Kenyan legal framework in "regard to actualization of the right to food and it 

renders implementation of the right"unclear. 

The intention of the Constitution in being a tool of social transformation and ensuring everyone‟s 

right to be free from hunger and to have adequate food of acceptable quality"has not been 

realised. Estimates have it that “at least 16 million people in Kenya face the challenge of either 

lack of food or the food accessible by them does not meet the minimum nutritional 

standards”.
26

"This is evidenced by the fact that despite the constitutional requirements obligating 

the state to guarantee the “right to be free from hunger and to have adequate food of acceptable 

quality,” majority of Kenyan citizens are still grappling with food insecurity. 

1.2 PURPOSE OF THE STUDY 

The purpose of this "study is to explore"the status of the right to food in Kenya.  In this regard, the 

paper examines the normative content of the right to food and the obligations of the Kenyan 

government in actualization of the right.. It also explores implementation of the right to food by 

other jurisdictions and offers recommendations for better implementation of the right in Kenya. 

 

 

                                                             
23National " Food and Nutrition Security Policy2011". 
24

 Republic of Kenya Gazette supplement, senate 2014, Nairobi. 30th May, 2014- Food Security Bill." 

25Article 53 (l) " ("c) of the Constitution provides that the"" right of every child to basic nutrition while Article 2l(1) 

stipulates that the state shall  respect, protect, promote and observe the Rights and freedom" s in the "Bill of Rights. 

Article 21(2) provides that the state shall take legislative, policy and other measures" to achieve progressive " 

realisation of the rights under Article 43. Article 21(3) adds that the state shall enact and implement legislation 

to"""" fulfil its international obligations in respect of human rights."" 

26
Human Rights Food Workshop report available at ""https://ke.boell.org/2015/03/20/16-million-kenyans-face-

hunger-who-will-uphold-their-right-food?Accessed""24 November, 2018. 

https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
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1.3 OBJECTIVES OF THE STUDY 

1.3.1 MAIN OBJECTIVE 

To critically examine implementation of the "right to be free from hunger and to have adequate 

food of acceptable quality in Kenya" 

1.3.2 SPECIFIC OBJECTIVES 

The "study will be guided by the following objectives":" 

1. To evaluate state "obligations with regard to the right to food". 

2. To examine "the normative content of the right to food. 

3. To give appropriate recommendations to enhance the right to food in" Kenya. 

1.4 RESEARCH QUESTIONS" 

1. What obligations does Kenya have in"the realization of the right to food?" 

2. What is the "normative content"of the right to food ?" 

3. How can the law be used to actualize the right to food in" Kenya? 

1.5 HYPOTHESIS OF THE STUDY 

1.5.1 NULL HYPOTHESIS 

Kenya lacks a legal framework to actualize "the right to adequate food of""acceptable quality". 

1.5.2 ALTERNATIVE HYPOTHESIS 

The legal framework in Kenya is sufficient to "actualise the right to food in the country." 

1.6 SIGNIFICANCE OF THE STUDY 

Food insecurity "has been of one of the greatest challenges facing" a majority of Kenyans.
27

 

Food insecurity challenges facing the country require proper and implementable legal framework 

and policy guidelines. This study aims to assist in the understanding of the role of the state in 

actualization of the right to food and it also explains the normative content of the right. The study 

also offers recommendations that may be adopted by the government"to realise the right to 

adequate food of acceptable quality in the" country. The study is also important in the academic 

                                                             
27

Human Rights Food Workshop report available at "https://ke.boell.org/2015/03/20/16-million-kenyans-face-

hunger-who-will-uphold-their-right-food?Accessed"24 November, 2018. 

https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
https://ke.boell.org/2015/03/20/16-million-kenyans-face-hunger-who-will-uphold-their-right-food
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field because it  loffers lanlin-depthlunderstanding lof the "right to be free from hunger, and to 

have adequate food of acceptable quality."Consequently, the study may be used by scholars and 

researchers to develop new areas of research with reference to the "right to food. 

1.7 SCOPE OF STUDY 

This study focuses on the status of the right to food in Kenya with reference to the normative 

content of the right to food.  It also explores the role of the government in actualization of the 

right.  The researcher will use primary  and secondary sources of data which will be 

reviewed to shed light "on the status of the right to food in the Country. The" researcher  also 

examines how the "right to food has been implemented in India and South Africa in order to 

draw better practices for Kenya in actualization of the right." 

1.8 LIMITATIONS OF STUDY 

1. The time within which this study should be conducted is inadequate. 

2. The researcher does not have sufficient resources to cater for the cost to be incurred in 

conducting the research. 

1.9 THEORETICAL FRAMEWORK 

In order to develop an in depth understanding""of the right to adequate food"of"acceptable 

quality, the"researcher discusses the Natural Law theory, and the theory of distributive justice 

since the two theories safeguard the right to food. The theories will also help the researcher to get 

answers to the research questions and meet the objectives of the study.  

 

1.10.0 NATURAL LAW THEORY OF RIGHTS 

Natural law theory" of rights is a legal theory which posits that law originates from a supreme 

being and is known by man through reason. Naturalists hold that “the peoples moral which  

constitutes of practices, values and norms which the people consider right, good, just or 

appropriate inform the peoples laws.”
28

 According to them, “morality distinguishes between 

right and wrong, acceptable and un-acceptable behavior, and valid and invalid practices and 

ultimately legal and illegal behavior.”
29

They hold that law derives its validity from morality thus 

only moral and just laws are valid while immoral or unjust laws is invalid and should not be 

                                                             
28

 Ibid. 
29Aquinas Thomas et al, “ Law, Morality, and Politics” (Hackett Publishing 2003). 
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obeyed by subjects.
30

 Consequently “people obey laws because it they inhere  in them, they are 

moral and just;  all human beings by virtue of being reasonable have the ability to know the law 

and abide by it.”
31

 

According to natural lawyers, peoples morals and laws are grounded on their reasonable 

practices.
32

These are the practices that they engage in because they are reasonable beings. 

Natural lawyers hold that human rights are God given and  belong to every person who is human. 

According to them, “they are basic human goods which should be equally enjoyed by all human 

beings”.
33

Being a creation of nature, human rights are neither created nor granted by an earthly 

entity like the state or the government. This makes these entities lack the ability to take away the 

rights.  

Nussbaum argues that since every individual is born with his or her rights, the role of the 

government in relation to the rights is to safeguard them from violation.
34

Omony holds a similar 

opinion by observing"that the relationship between states and human rights is"akin to that of a 

beneficiary and trustee; a superior being who grants human rights, being the settler, the state 

being the trustee with the duty to hold the rights in trust for the people and the people being 

beneficiaries. The state should therefore protect and enforce the rights but it lacks the ability to 

deny or prevent individuals from enjoying them since as a trustee it did not vest them on the 

people.
35

 This argument presents the duty that states have to respect and protect human rights 

against" violation by non-state actors.   

From the Natural Law perspective, the right to food inheres in every human being and should be 

enjoyed by all human beings. It is Godly, moral, good, right and appropriate for "everyone to 

have access to adequate" and nutritional food. To quote the Bible, before God created man, he 

ensured there was food for him.
36

It is immoral, wrong and unacceptable for people to lack access 

                                                             
30

 ibid. 
31

 ibid. 
32Kant Immanuel, "The Moral Law, trans"(HJ Paton, London: Hutchinson1948). 

33
 John Finnis, “Natural Law and Natural Rights” " 2

nd
edn (Oxford University Press)." 

34 Nussbaum M “Hiding from Humanity: Disgust, Shame, And The Law”"(Princeton University Press"2009)9. 
35

 Omony John Paul, “Key Issues in Jurisprudence”(2005)1
st 

edition : referring to natural law propositions as argued 
by Aquinas and Cicero 
36

Genesis Chapter 1: 29 states that " when God created man he said to him," “See, I have given you every herb 

that yields seed which is on the face of all the earth, and every tree whose fruit yields seed; to you it shall be for 
food.

 
Also, to every beast of the earth, to every bird of the air, and to everything that creeps on the earth, in which 

there is life, I have given every green herb for food.” 
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to food. Since they cannot survive without food they should be empowered to not only access 

food but have food that meets their dietary needs. There should be no discrimination in the 

enjoyment of the right since no person can survive without food. Since the right is God given and 

not granted by the state, the state‟s"role in relation to the right is an obligation to"put in place 

measures that""promote and protect" enjoyment of the right. Also, the state should not engage in 

any acts that violate, deny or threaten the right to food.  

 

1.10.1 DISTRIBUTIVE JUSTICE THEORY 
Distributive justice relates to the equitable distribution of benefits and" obligations among all 

individuals in all aspects of social life".  

This entails distribution of basic goods like education, shelter, food, health care, and water in an 

equitable manner among all individuals.
37

To guarantee equity, this theory also advocates for 

“laws, measures and policies that guarantee equitable distribution of resources.”
38

 This ensures 

substantive equality among all people because it addresses all forms of injustices suffered by any 

individual including the marginalised.
39

 

For instance, developing a policy on minimum wage ensures all employees are paid a salary 

equal to, or above the stipulated minimum remuneration. This guarantees every employee‟s right 

to reasonable wage with which they get the ability to access adequate and nutritional food. 

Affirmative action
40

 policies on the other hand, protect the vulnerable in society by taking 

deliberate measures to ensure they access food directly especially through government aid. John 

Rawls argues that justice cannot be realized if resources are not distributed to all individuals in 

an equitable manner; paying tribute to every individual‟s needs.
41

This requires the government to 

enact policies and measures under which all benefits are equally distributed save where an 

unequal distribution would benefit the least privileged.  

In relation to the right to adequate" and nutritious food, this theory obligates the government "to 

put in place measures, policies and programmes"that enhance realisation of the right to food by 

                                                             
37

Aristotle, the Nicomachean, Book 5. 
38

James " Konow, ‘Distributive Justice’ <http://myweb.lmu.edu/jkonow/Distributive%20Justice.pdf> accessed on" 

27 November 2018. 
39

 ibid. 
40

 Affirmative action is by definition a preferential treatment for disadvantaged groups of people whose intention 
is to lift the group to the level of other groups. 
41

John Rawls, Political Liberalism (Columbia University Press," 1993)" 223-227. 
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everyone. It requires initiation of special programmes to address lack of adequate and nutritional 

food by members of marginalised communities and the "vulnerable members of society such as 

women, persons with disability, children, the youth and the elderly. All people must be given the 

opportunity to access adequate and healthy food without discrimination while those who cannot 

access the food on their own, the government should create policies that ensure they access it. 

Further, where individuals‟ right to food is violated, this theory requires courts as the 

enforcement body for human rights to grant appropriate remedies to the victims.  

1.11 LITERATURE REVIEW 

1.11.0 INTRODUCTION 
This section reviews literature written by different scholars "on the right to food. It" considers 

the "concept of the right to food"as addressed by different writers globally as well as in the 

Kenyan context. It also reviews strategies discussed by writers in enhancing "food security and 

the"contemporary issues affecting the right to food including availability of food and progressive 

realisation of the right. 

1.11.1 RIGHT TO FOOD 
The Constitution of Kenya recognizes the “right to be free from hunger, and to have adequate 

food of acceptable quality.”
42

Food in Kenya is therefore a "human rights issue by virtue of 

national and international" legislation and protection. For individuals to enjoy this right, food 

should be available and accessible to them whenever they want it and without discrimination. 

Beeckman, holds "that, human rights like the right to water "are grounded on human needs which 

are fundamental for survival.
43

He further posits  that, “protection of such human rights ensures 

everybody in the society including the needy and the vulnerable secure basic living standards.”
44

 

Consequently, states are"required to put in place mechanisms that enhance satisfaction of 

everyone‟s basic needs. 

Writing in the perspective of interdependence of human rights Beeckman notes that,“since 

human rights are"interdependent individuals should enjoy all rights"at the same time.” According 

to him, are all rights are equally important and a person cannot therefore enjoy one set of rights 

                                                             
42" Article 43(1)(c) of the Constitution". 
43

 Beeckman K,“Millenium  development  goals  and  human  rights: Interdependent commitments. In Monitoring 

implementation of the right to  water: A framework for developing countries.”(2015) " Global Issue Paper No. 14 

Heinrich Böll Foundation." Berlin, Germany: 1-36 
44

 ibid. 
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while the others are denied or infringed or threatened.
45

According to him, “if an individual lacks 

access to clean and safe water or adequate and healthy food, the person cannot neither enjoy the 

right to life nor the right to dignity.”
46

 For instance, an individual cannot enjoy the right to life, 

right to dignity or the right to food if he does not have access to adequate clean and safe water" 

to drink, bathe, cook, or even farm with and if he survives his life would be incomplete. 

SCN notes that since the right to adequate food is one of the human rights protected in the 

Universal Declaration of Human Rights (UDHR),"it is given international protection and it 

should be enjoyed by all people in the world.
47

 The United Nations Committee on Economic, 

Social and Cultural Rights (CESCR)"observes that the “state as the duty bearer should ensure 

that everyone has an opportunity to access adequate food”.
48

 In this regard, the ECSCR provides 

that the states"obligations towards the right to food include “the obligation to respect, to protect 

and to fulfil the right to food.”
49

 These duties engender the state not to interfere with" 

peopleslenjoyment of the right, lprevent linterference"of thelright by non state actors and provide 

food to those who cannot access it" privately. 

Currie postulates that, “for individuals to enjoy "human rights, the state has the primary duty to 

perform certain obligations while the individual, his society, family and private entities have 

secondary liability.”
50

 These obligations are, “to avoid depriving, to protect from deprivation and 

to aid the deprived.”
51

 These obligations require the government"not to interfere with peoples 

enjoyment of the right to"food, to protect the right from violation by non state actors and to 

lprovide lfood to the vulnerable who cannot enjoy the right on their own. SCN reasoning is that 

when people are unable to access adequate food of quality standards on their own, the state has 

an obligation to offer assistance. 

Further, SCN argues that, “the state has an obligation of empowering people who are food 

insecure with mechanisms and measures that will enable them enjoy food security.”
52

However 
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 Beeckman K(note 43 above). 
46
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47"SCN, Closing the gap on the right to adequate food: Voluntary Guidelines(2015)SCN  NEWS,". 
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49
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some scholars have critiqued the aspect of obligating the state to provide food as a cause for 

overreliance by people on the state in matters that they should take care of.
53

On the issue of 

direct food provision by the government, Engler opines that it should only arise in circumstances 

beyond citizens like famine, hunger and other calamities.”
54

 In respect to this argument, the 

primary responsibility of accessing food lies with an individual while the state‟s responsibility is 

collateral and it should only arise when it is impossible for a person to access food by him or 

herself. 

1.11.3 AVAILABILITY OF FOOD 
Wakibi, Gichuhi & Kabira argue that the core of realizing the right to food is “ensuring that 

citizens have both the means and factors of production.”
55

According to them all people should  

always have physical and, or economic access to adequate and nutritious food.
56

 This means that 

individuals cannot feed themselves if they lack finances to facilitate food production or 

procurement and land on which to produce the food. In the same vein, Musembi & Scott 

postulate that, “the right to food can be realized by resolving issues of deprivation and ensuring 

that citizens claims are honoured.”
57

 They hold that, “land rights and access to land issues must 

be addressed to realize the right to food because people lack access to food due to denial of land 

rights.” They give examples of women in Africa who lack the ability to provide for their families 

because they have no land ownership. 

According to Kabubo et al, “one of the challenges threatening realization of the right to adequate 

food is land grabbing in the country which denies poor people their main source of livelihood.”
58

 

According to Musembi & Scotts, “the right to food is realized when everyone despite his/her 

social status is able to either produce food or procure it from those that have; whenever they need 

it.”
59

 This implies that for a person to enjoy the right to food, he or she "should have access to 

                                                             
53

Jonson 2003. 
54

Engler“S, Okitoi J,&Sommer B, Climate Change, Drought, and Famine in Kenya: A Socio-Ecological 

Analysis(Working Paper NR 1/2015).”" 
55

Wakibi S, Gichuhi W,&KabiraW,  (2015) Food Security Score for Kenya." African Women's Studies Center. 
56Wakibi, Gichuhi&Kabira(n.56). 
57

Musembi"C  & Scott-Villiers P"" ‘The Constitution Lies To Us: Securing Accountability for the Right to Food in" 

Kenya’(2014). 
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conservation “.  "Journal of Food, Agriculture and  Environment (2006)(2): 291-297" 
59

Musembi Celestine&"Scott-Villiers," “Food Riots and Food Rights: The Moral and Political Economy of 
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land and, or the means of production" or he should have the economic ability to purchase the 

food. 

The argument advanced by these scholars, that an individual cannot enjoy the right to food if he 

or she does not own land fails to appreciate the fact that there are individuals who have huge  

pieces of land but are not able to produce food for themselves. The inability may be as a result of 

ignorance, inadequate rainfall, emphasis on crops that do not thrive in their area and financial 

incapacity to farm and maintain the crops. Hence, though land is the main factor of production 

and equity in land would give more Kenyans the "ability to produce and access 

food,"establishment of a legal framework to implement Article 43(1)(c) of the Constitution" 

would best actualise the right to nutritional food for all Kenyans.
60

 The legal framework would 

not only focus on food production but also provide guidance on food imports and exports, food" 

quality, storage, distribution and market for farm produce.  

1.11.4 PROGRESSIVE REALIZATION OF THE RIGHT TO ADEQUATE FOOD 
Right “to food is one of the social economic rights that are” protected by law both nationally and 

internationally. According to Alston, in regard to "General Comment No. 3 of the"ECSCR “the 

right to food is supposed to be realized progressively.”
61

Sepulveda,
62

 holds that“progressive 

realization of the right to food obligates the state to take deliberate, concrete, adequately 

financed, feasible, practical and timely measures to actualize the right.” He adds that,”‟the state 

must not take any retrogressive measure since such measures would impede realization of the 

right.“This means that the state must take steps towards”actualization of the right. 

Beeckman holds that “progressive realization of the right to adequate food" does not mean 

gradual realisation but doing things progressively with an aim of eradicating food insecurity and 

hunger.”
63

 He adds that “the state has a duty to  put in place measures" and programmes that not 

only ensure progressive"realisation of the right to food" but equip people to access adequate and 

quality food by themselves.”
64

 This "means that the right to food cannot be realized" if 

individuals are not empowered to access the food on their own. Musembi & Scott posit that, 

“lack of meaningful income to support peoples livelihood exposes people to food insecurity 

                                                             
60
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especially during periods of crisis and it forces them to adapt to poor feeding patterns in order to 

survive.”
65

 

Musembi & Scott do not support the principle of progressive "realisation of the right to food and 

hold that" “since the right is fundamental for human survival, it cannot be carried forward and be 

enjoyed at a future date.”
66

 Thus according to them the right to food should be realized 

immediately since people cannot live without food. They further argue that, “a state is supposed 

to take necessary action to mitigate and alleviate hunger"and famine.” In this, Bellows adds that 

“individuals cannot live without accessing adequate and nutritious food.”
67

 

However, Musembi and Scott do not appreciate the fact both internationally and nationally, the 

law advocates for progressive realisation of the right to food. The right is positive to the state and 

it requires resource allocation for its actualization hence instant enjoyment of the right may be 

curtailed by inadequacy of resources. Additionally the obligation of states with regard to this 

right is secondary hence "it would be unfair to hold the state primarily responsible" for the right. 

The state should be allowed to start putting up reasonable measures, programmes and policies by  

with an objective of ultimate enjoyment of the right to food by everyone. 

1.11.5 FOOD SECURITY 

Food insecurity is one of the main challenges affecting Africa as a continent, a majority of 

developing countries and Kenya in particular.
68

 Food security has been defined by FAO as a 

situation “where...all people, at all times have physical, socialland economic access to sufficient, 

safe andlnutritiouslfood thatlmeetsltheirldietarylneeds land lfood lpreferences for"an lactiveland 

lhealthy llife.”
69

 SCN reports that “the right to ladequate lfood lin thelcontext of lfood lsecurity 

achieved a major step in 2004 through "adoption of Voluntary Guidelines" by FAO on 

"progressive realisation of" obligations.”"
70
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Ladimer postulates that “food security is the moral  access by all people at all times to ready, 

available, nutritional, adequate and safe food and an assured ability to acquire acceptable food in  

moral ways.”
71

 This means that the means by which people acquire food" should be dignified 

and the food should not be acquired whenever an individual needs it”
72

 Musembi & Scott add 

that, “food security in Kenya can only be realized when every Kenyan is able to access food.”
73

 

According to Bellows “food security cannot be realized if women are not included in" food 

production.”
74

 She holds that women must be centrally included in policy discussions about 

food" in order to build a society that is food secure.
75

 In support of her assertion, Bellows holds 

that “a woman is respected only if she provides food for her family.”
76

 To protect the land rights 

of the Kenyan woman, the government must, for instance, "ensure that the provisions of the" 

Matrimonial Property Act are complied with  and that women are protected from discriminatory 

cultural practices.  

Right to have food has also been discussed by holding that the right is realized when people have 

regular, permanent and unrestricted access to quantitatively and qualitatively adequate and" 

sufficient food.”
77

 The food must also be acceptable to the traditions, social and cultural 

perspectives of the people in question. Giving an account of Canada and Argentina, Damaan 

claims that government policies have affected some people since the government enacted food 

policies with total disregard of their culture.
78

 Damaan further argues that “the approach on 

policies and programmes adopted by the governments to increase food production was infringing 

on indigenous peoples‟ way of life by interfering with their livelihoods and territories.”
79

 

Similarly these government programmes undermined the economic system, values and solidarity 

networks of the indigenous people.
80
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Damaan however fails to explore the "role of courts in protecting indigenous peoples" right to 

food and examining whether the policies "adopted by the government are reasonable." 

Some writers have also attributed other factors beyond government programmes as determinant. 

For example, Engler claims that, “climatic changes and global warming have really affected food 

security in Kenya and the larger parts of the horn of Africa.”
81

He identifies “technical 

inadequacies like seed and fertilizer quality, high input costs and lack of capital, poor research 

investments in livestock and crop production and unstable production systems as some of the 

challenges "leading to food insecurity in the" country.”
82

 

Nyoro criticizes the Kenyan policies on food as being “inadequate and not cognizant of the 

contemporary challenges facing the country.”
83

According to Nyoro, “the Kenya‟s local level 

food security policies have evolved through Sessional Paper No. 4 of 1981 through to Sessional 

Paper No. 2 of 1994 and finally to the Food Security and Nutrition policy of 2011.”
84

 Nyoro 

argues that, “adoption of a comprehensive food policy development, investment in increased 

crop and animal production can help alleviate food insecurity in the country.” He further 

suggests that “the state needs to develop climate change mitigation strategies, to improve access 

to affordable seeds, fertilizers and farm inputs for farmers.”
85

 

Unfortunately his work does not provide a detailed solution on how all these will be achieved. 

He also fails to  give guidelines on the strategies to be adopted in actualising right to food so as 

to produce a good and effective framework. This argument is supported by"Musembi & Scott 

who noted the gap and recommended moral and political accountability on hunger. 

According to Damaan Siri, “food should be culturally and socially acceptable”.
86

 Nevertheless, 

Alemu et al opine that majority of people are not ready to embrace new items in their diet, a 

factor that exacerbates inadequacy of food.
87

 SCN holds that, “right to adequate food can be 
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realized through measures and mechanisms that enable every man, woman and child alone or in 

community with others are able to afford adequate and nutritious food.”
88

 

Quite a number of citizens are unable to afford adequate and nutritious food due to 

vulnerability.
89

 “They are poor, unemployed, expectant and unhealthy and are worse hit by 

impacts of acute crises of climatic changes and food prices.”
90

Amartya Sen argues that the law is 

instrumental in enforcement of development.
91

According to Sen, though states have "recognized 

the right to food as a human right", majority of them have not actualised it.
92

 Sen posits that 

“economic and social security cannot be realized without actualization of socio-economic 

rights.”
93

 He holds that “in times of major economic disasters like famine people agitate for their 

right to food more which prompts the government to intervene but it only gives a temporary 

solution which is withdrawn once public outcry fades.” 

The literature reviewed in this section lacks clarity on specific strategies that may be adopted in 

Kenya in regard to" realisation of the" right to food. The studies do not provide a"detailed 

account on why the  measures and strategies that have been adopted by the Kenya have not 

solved the challenge of food security in the country. Sen fails to address how courts may be used 

to implement and actualize the right to food. For instance, though the right to food is not" 

justiciable in India, the Indian Supreme Court has decided cases on violation of the right. In so 

doing, the court has laid down a precedent under "which the right to food has been realized" for 

Indian citizens. 

Additionally, his work has a gap in that it does not consider deficiencies in policies adopted by 

the government and strategies adopted in alleviating poverty as a contributor to food insecurity. 

There also exists a gap in relation to restructuring and development of programmes that are 

culturally and socially acceptable. Further, the literature neither recommends the reasonableness 

test as advanced by the "South African court in Government of South Africa v Grootboom"& 
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other 
94

case nor the "minimum core content approach" as proposed by the ECSCR in examining 

government policies and programmes. 

This study  addresses the research gap by offering appropriate strategies that may be adopted for 

the realization of the "right to food. This will in turn offer sustainable solutions and demands that 

are appropriate in an era of global changes and emerging issues in food security. Having noted 

these gaps in the literature, this study addresses them by formulating appropriate 

recommendations in addressing the "right to be free from hunger and to have adequate food of 

acceptable quality.  

1.12 RESEARCH METHODOLOGY 

This study is based on desk review of research. It relies on "both primary and secondary sources 

of data. This approach was used because it gives an in depth understanding "of the right to food" 

as espoused by the law and different scholars. The researcher also studies and analyses how  the 

right to food has been actualised in other jurisdictions.  The researcher examines how South 

Africa and India have implemented the right to food.. South Africa" has been selected because 

before the Constitution of Kenya 2010 was passed, the Constitution of South Africa was the most 

elaborate on "socio economic rights in" Africa. " 

India has been selected due to its judicial enforcement" of the right to food."Whereas the right is 

not justiciable pursuant to Article 37 of the Constitution of" India, "the Indian Supreme court" 

has linked the right to" food to the right to life, right to vote, freedom of movement and right to 

own property among other enforceable rights; successfully enforcing the "right to food.  

The researcher will establish better practices that Kenya can learn from the two jurisdictions to 

actualize the right to food. Data gathered from practices in the two countries will help the 

researcher in making her conclusion and giving recommendations. 

1.13 CHAPTER BREAKDOWN 

1.13.0 CHAPTER ONE: GENERAL INTRODUCTION 

This chapter provides a general discussion about the right to adequate food" of acceptable quality 

and how the situation is in Kenya. It also gives the general "understanding of the concept of food 

security and" theoretical framework explaining the right. 
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1.13.1 CHAPTER TWO: THE RIGHT TO FOOD UNDER INTERNATIONAL AND REGIONAL 

FRAMEWORK" 

This chapter discusses the international and regional legal framework on the right to be free from 

hunger and have adequate food of acceptable quality."The chapter commences by looking at the 

international instruments and standards providing for the right and the theoretical approaches 

applied on the right. It also examines the right to food within the African context. 

1.13.2 CHAPTER THREE: RIGHT TO FOOD IN KENYA 

This chapter examines the legal," policy and institutional framework on the right to food in" 

Kenya. It discusses existing policies on the right as well as any Bills drafted by parliament and 

their fate. It also critiques the policy and administrative steps taken by the Kenyan government in 

relation to the right and the challenges of implementation of the right". 

1.13.3 CHAPTER FOUR: RIGHT TO FOOD IN OTHER JURISDICTIONS 

This chapter discusses "how the right to food" has been implemented in  other jurisdictions. The 

researcher examines the status of the right to food in South Africa and India . The researcher will 

examine the "decision of the South African Constitutional court in"Government of South Africa v 

Grootboom & others and its impact in the realisation of the right to food."95
In India the 

researcher will explore judicial enforcement "of the right to food" despite of "the fact that the 

right is not justiciable pursuant to Article 37 of the Constitution of" India. The researcher will 

establish better practices that Kenya can learn from the two jurisdictions to actualize the right to 

food.  

1.13.4 CHAPTER FIVE:  FINDINGS, SUMMARY, CONCLUSION AND RECOMMENDATIONS 

This chapter presents the research findings, gives a summary of the study and the researchers 

conclusion. It also offers recommendations on the necessary steps to  be adopted in order to 

realize food security in the country.  
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CHAPTER TWO: INTERNATIONAL AND REGIONAL LEGAL FRAMEWORK 

2.0 INTRODUCTION 

This chapter discusses the international and regional “legal framework on the““right to be free 

from hunger and have adequate food of acceptable quality.” The chapter commences by looking 

at the international instruments and standards providing for the right and the theoretical 

approaches applied on the right. It concentrates on the “International Covenant on Economic, 

Social and Cultural Rights,“ it being the basic instrument in providing for lthe lright lto lfood 

under linternational law. Thel chapter also examines thel rightlas provided in other linternational 

instruments and encompasses the legal provisions and lprotectionlof thellright within the African 

context. 

2.1 RIGHT TO FOOD UNDER INTERNATIONAL AND REGIONAL FRAMEWORK 

The Committee on Economic, Social and Cultural Rights observes in Paragraph 5 of “General 

Comment No. 12  notes that““more than 840 million people in the world, a majority being from 

developing countries, are chronically hungry and  are suffering from famine despite 

commitments made by the international community to ensure full respect of the right to food.”
96

 

There is, therefore, a Universal demand to eradicate poverty and hunger and have people 

accessing quality and nutritional food linlorder forl theml tol livel a dignified llife. One lof lthe 

pledges “made by Heads of State and Government“ as enshrined “in United Nations Millennium 

Development Goals (MDG) is““to halve, by the year 2015, the proportion of the world‟s poor 

and of people who suffer from hunger…”
97

 However, although this goal ought to have been 

realized more than halve of the people in the world are still struggling with food insecurity.  

Article 25 of the UDHR states that,““everyone has the right to a standard of living adequate for 

the health and well-being of himself and of his family, including food, clothing, housing and 

medical care.”Though just a declaration and not a binding instrument, the UDHR “has been 

recognized as the normative foundation of international“ laws which provide for lhuman lrights. 

Thel Declarationl“led to the adoption of the“ ICCPR
98

land lthe ICESCR
99

 which are binding and 
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under which the right to food is“ encapsulated. Consequently the lright tollfood is provided 

forlunder lArticle 11 lof lthe ICESCRl which will be explored further in the next topic.  

In the same vein, the right is enshrined under “Article 24 of the Convention on the Rights of the 

Child which stipulates that,““children have the right to good quality health care, safe drinking 

water, nutritious food, a clean and safe environment, and information to help them stay 

healthy.”
100

 In addition, the article calls upon developed countries to give aid to countries that 

struggle “in the realization of these rights in order“ for them to actualize the rights. Article 27 

adds that, “children have a right to a standard of living which meets their physical and mental 

needs.”
101

 The Article further calls upon the government to help parents and, or guardians in 

ensuring their children enjoy the right. 

Musembi & Scott hold that states have “a minimum core obligation in ensuring that citizens 

enjoy the right to food right”.
102

 They further argue that, “a state is supposed to take necessary 

action to mitigate and alleviate hunger and famine.”
103

Article 28 of the InternationalllConvention 

on lthe lProtection land lPromotion lof lthe lDignity land lRights lof lPersons lwith Disabilityl 

also states that,“state Parties  to the Convention recognize the right of persons with 

disabilities“lto lan ladequate lstandard lof lliving lfor lthemselves land ltheir lfamilies, lincluding 

ladequate lfood, clothingl andllhousing, land lto lthe lcontinuous limprovement lof  their 

livingllconditions.
”104

 

The right is also inferred from Article 14(h)of the Convention on the Elimination of All Forms of 

Discrimination Against Women“which provides that, “women have the right to enjoy adequate 

living conditions, particularly in relation to housing, sanitation, electricity and water 

supply…”
105

 People cannot enjoy adequate living standards if they are experiencing hunger. 

Lack of food would also make the women not enjoy their right to dignity since as observed by 

Bellows, a woman feels important and complete when she is able to feed her family.
106
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At the African region, the right is protected by the African lCharter lon lHuman land lPeoples 

Rights(Banjul lCharter)“
107

 and“thelAfrican lCharter lon lthe lRights land Welfarel ofl the 

Child.
108

 Additionally, lAfrican states made a commitment, “to enhance investment finance to 

agriculture; by allocating at least 10% of public expenditure to agriculture, and to ensure its 

efficiency and effectiveness.”
109

 They also committed to “end lhunger linlAfrica lby lthe year 

2025.”
110

Provisions of the ICESCR will be discussed further before delving into the regional 

lframework lon lthe lright lto lfood. 

2.2 INTERNATIONAL COVENANT ON ECONOMIC SOCIAL AND CULTURAL RIGHTS 

Article 11(1) and (2) of the ICESCR“ states that, “every person has the right to an adequate 

standard of living for himself and his family which includes the right to adequate food.” lThe 

Committeelon lEconomic, Social and Cultural Rights has interpreted and expounded on the right 

to food  in Generall Commentl12.
111

Pursuant to paragraph 4 of General Comment No.12 

thelCommittee observeslthat, “the right to lfood  inheres in every person and like other human 

rights it is indivisible and cannot therefore be separated from other “human rights.” The right to 

food“requireslprotectionlby lthe lstate for individuals to enjoy other human rights and 

fundamental freedoms“ like the lright lto dignity, right to life, right to“vote,lfreedom lof 

movement, lright tol health “and the right to“ education among other rights. 

An individual‟s right to“ life is threatened by the individual‟s inability to meet his dietary needs 

as he will be exposed to disease and eventually loss of life. On the same vein, a person cannot 

live in dignity if he lacks the ability to feed himself and those who depend on him while one 

cannot learn and or take part in voting while hungry. The Committee on Social and“Economic 

Rights opines “that the right to adequate food is“directly connected to everyone‟s right to 

dignity; and people cannot live a dignified life if lthey dolnot enjoy the right ltolfood. In 

addition,lthe right cannot be separated from social justice and other human rights.
112

 The 
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committee“ also notes lthat “the lright lto lfood lis only lrealized lwhen “all people and at all 

times have access to food both physically and economically or they have the means of procuring 

such food.”
113

 

Apart from being available at all times, the food must also be sufficient in terms of quality and 

quantity. In Paragraph 5 the committee notes that “the fundamental problem facing the right to 

food is not really the „lack of food‟ but „lack of access to food‟ for everyone.” This means that 

although food is available, not every individual has the ability to access it whenever they need it. 

According to Wakibi, Gichuhi & Kabiru, “right to adequate food and of“ nutritious quality is 

realized when,“all people have physical and economic access at all times to adequate food or 

means of acquiring it.”
114

 Right to food has also been discussed by holding that the “right is 

realized when people have regular, permanent and unrestricted access to quantitatively and 

qualitatively adequate and sufficient food.”
115

  This means “that people should always be able to 

freely access adequate and quality food.“ 

Paragraph 6 of General comment 12 explains“ that,“states have a minimum core obligation to 

ensure that all persons within their jurisdiction enjoy the essential elements of the right to 

food.”
116

The lminimum lcore obligation lof lthe lright lto lfood lis further explained by the 

committee “in Paragraph 8 of General Comment No 12.“ In the paragraph the ECSCR notes that 

the “minimum core content of the right to food is access to adequate and quality food which 

meets the dietary needs of the people.”
117

lStates arel therefore lexpected to takel all necessary 

stepsl to “ensure at the very least all persons access“ foodl of a lsufficient quantityl and lquality 

in a sustainable manner “and other human rights like the right to health and right to“ life are not 

compromised due to “non enjoyment of the right to food. The“ state must apply resources within 

its disposal to realize the right immediately and where immediate realization is not possible, it 

must be seen to be taking steps laimed lat lprogressive realization lof the lright.
118

 

In addition, the food lshould be lnutritionally ladequate and lsafe and thus it should be balanced 

to help people develop both physically and mentally. The food should also cater for the dietary 
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needs of special groups like babies, children, expectant women, the elderly, nursing mothers and 

people with unique health conditions.  It should also not be harmful, should be safe and should 

be acceptable by the customs and practices of the people concerned. For instance people who 

profess Islam should not be provided with pork as food since though food their faith prohibits 

them from having such food. 

In paragraph 7, the CESCR examines the necessary conditions for “enjoyment of the right 

tolfood. lTheselinclude,“availability, adequacy, access and quality.” Thel Committee notes that 

adequacy denotes food security or the aspect of people “being able to access food that meets“ 

their dietary needs and they cannot therefore suffer from hunger. It also encompasses 

sustainability which is the aspect of enjoying the “right to food presently and ensuring food 

security“ for future generations is not compromised. 

Availability of food is examined under paragraph 12 which states that availability allows a 

person be able to feed himself directly or be able to procure food from other producers in a 

manner that is not discriminatory. For individuals to be able to procure food, they must have the 

capacity to produce it while being able to procure it from others mea that they are economically 

empowered to purchase food from those who produce it. The producers have a duty to ensure the 

food reaches everyone who needs it without discrimination on any ground. Pursuant to paragraph 

13, the Committee observes that availability includes both economic and physical availability. 

Where people are lack economic access, the government should put in place mechanisms to 

empower them and or directly provide them with food. 

2.3 OBLIGATIONS IMPOSED BY THE “RIGHT TO FOOD UNDER” 

INTERNATIONAL LAW 

Article 2 of the“ ICESCRl vests an obligationl on “states to take steps to progressively achieve 

the full realization of the right to adequate food.”
119

 Henry Shue opines that effective enjoyment 

of human rights vests upon states both positivel and lnegative lobligations.
120

 Thel essence of 

these obligations is to guide states in knowing their paramount duties whose performance 

guarantees enjoymentlof lhuman lrights. lAccording lto lthe “Committee on Economic Social 

and Cultural Rights, states have three obligations in the actualization and enjoyment of human 
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rights; ““obligation to respect, to protect and the obligation to fulfill”.
121

“Under the obligation to 

respect states are required not to interfere with the peoples rights either directly or through their 

agencies; hence allowing people to fully enjoy their right.   

Under this obligation, the state and all its institutions and or agencies should not do anything 

which interferes with the peoples‟ “enjoyment of the right to food. In Social and Economic 

Rights Action Centre (SERAC) and Another v Nigeria (SERAC case)
122

case the African 

Commission on Human and Peoples Rights“ observed that, “the state‟s duty to respect obligates 

the sate to respect right holders, their rights, freedoms and their individually or communally 

owned resources with which they satisfy their human needs”.“ In the matter the African 

Commission on Human and Peoples Rights“ noted that, “by destroying food sources through its 

security forces and state oil company the and using its security forces to suppress the Ogoni 

people against campaigns for violation of their rights, the Nigerian government had violated its 

duty to respect the peoples‟ right to food”. 

Duty to protect requires states to ensure that the“ right is not violated by other non state actors 

thus “a state must put in place policies,” measures and mechanisms that deter and punish any 

such  “violation of the right by a third party. “Under this duty the state must ensure that any non 

state actor who is in control of food does not do anything that violates the right to food and 

remedies are awarded to victims of any such violation. For instance in the case of a manufacturer 

or a private food producer, the government must ensure “that the food is safe for human 

consumption, is“ handled in a hygienic and safe manner and is of an acceptable quality. 

Additionally, the “government lhas alduty to ensure lfood is made available indiscriminately to 

all people at a reasonable price.”
123

 In case of a violation by a third party, the government should 

provide laccess to a legall remedy to lthe aggrieved parties.“In the Ogoni Case, the African 

Commission found that,“ 

“the military Government of Nigeria had also violated its obligation to protect the right to food, as it did 

not prevent the oil companies from depositing oil and waste products that led to the contamination of 
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water for farming and fishing, the destruction of crops and the death of farm animals; factors which 

resulted in malnutrition amongst the Ogoni.” 

The obligation to promote and to fulfill require states to facilitate, provide, enhance, create 

awareness and “put in place deliberate and concrete measures to the maximum of its available 

resources to guarantee the realization of the right to food.”
124

 States are obligated to empower 

individuals through informational and educational programmes with the objective of creating 

awareness of the right
125

. It should offer education and training as well as farm inputs to enhance 

food production. In addition it should purchase food stuff from farmers at a reasonable price and 

release to the people at an affordable price in times when food is not readily available or when 

production is poor due to natural calamities. In cases lwhere  peoplel are lunable “provide for 

themselves, the state has a duty to provide them with food under the duty to fulfill which also 

encompasses the duty to provide.
126

 

2.3.1 MINIMUM CORE OBLIGATION 

The“minimum core content in relation to socio-economic rights“wasldeveloped  by lthe ECSCR 

as the threshold for determining the very least enjoyment of socio-economic rights that a state 

must ensure. “Article 2 of the ICESCR calls upon states to “use their maximum available 

resources to ensure enjoyment of socio-economic rights”. In General Comment No 3, the“ 

ECSCRlstipulateslthat states lhave a “minimum core obligation to ensure the satisfaction of, at 

the very least, minimum essential levels of socio-economic rights”.
127

 

Every lstate lhas an lobligation lto lensure everyone‟s lenjoyment of socio-economic lrights does 

not fall below the „minimum core content‟ and that lthe lminimum lcore lcontent lof a lright is 

not interfered lwith. lThe minimuml corel content constitutes the normative content of a basic 

rightl withoutl whichl the individuals in question can neither survive nor live a dignified life.In 

SERAC case
128

 the lAfrican lCommission lon lHuman lRights lobserved lthat the“minimum core 

obligation on the Nigerian government was an obligation not at the very least to destroy the 

Ogoni peoples‟ food sources.” This means that even if the Nigerian government was not to give 

food directly to the Ogoni people, it should not, at the minimum, interfere with their food sources 
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since such interference would  deprive off the people their right to have food that they have 

invested in its production. 

 

To establish lwhether a lstate has applied lits lmaximum “available resources to“ meet the core 

content “of a socio-economic right,“ the CESCR uses indicators to “compare how different states 

at the same development level have allocated resources for actualization of the right and how 

much expenditure has been allocated by the government on realization of socio-economic rights 

vis a vis amount allocated to other projects”.
129

 The Committee also considers whether “non 

enjoyment of the right“ was due to breach of “the minimum core content of the right; the 

country‟s prevailing economic status, existence of other serious claims on the State party‟s 

limited resources; for example caused by a recent natural disaster or from recent internal or 

international armed conflict. 
130

 It also considers whether the State party had sought to identify 

low-cost optionsland aid froml thelinternational lcommunity.
131

 

 

Paragraphl 6 ofllGeneral lcomment l12 lexplains that “states have a minimum core obligation to 

ensure that all persons within their jurisdiction enjoy the essential elements of the right to 

food”.
132

lThelminimum lcore obligation lof lthe lright to lfood is further explained by the 

ECSCR in lParagraph 8 ofl Generall CommentlNol12 wherelthe ECSCR notes that “the 

minimum core content of the right to food entails access to available, adequate and quality food 

which meets the dietary needs of the people.”
133

 This lmeans lthat all statesl havelan lobligation 

tol ensurel the people within their jurisdiction have access to available,“adequate and quality 

food without discrimination which is the normative content of the right to food.“ 

2.3.2 ACCESSIBILITY 

Access to adequate food of acceptable quality“ is “indispensable owing to the fact that it is 

fundamental in sustaining human life and ensuring that people live a life of dignity.”
134

 It also 
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ensures that people live a healthy life which guarantees and promotes other fundamental rights. 

For instance, the right to food supports the right to life, right toldignity, lright lto education and 

the rightlto development among other “fundamental rights and freedoms. This is“ so because a 

person who manages to access adequate and food of acceptable quality has a healthy life and is 

in a position to work and earn a living. It also prevents people from “physical and mental 

impairment caused by lack of access to adequate, nutritional and safe food.“ 

According to Wakibi et al, “the right to adequate, nutritious and quality food is realized when all 

people have physical and economic access at all times to adequate food or means of acquiring 

it.”
135

Damaan Siri adds “that,”the right to food is realized when people have regular, permanent 

and unrestricted access to quantitatively and qualitatively adequate food which“ is also 

acceptable to the traditions and culture.”
136

According to the ECSCR, “accessibility of food 

encompasses economic and physical access.” Economic access means that every person has 

economic lability lto produce lor lprocure ladequate and nutritional lfood. Physical accessibility 

means that all persons whether old, young,  physically challenged or ill have the ability to access 

food.
137

 

The government must therefore put in place measures and mechanisms to enable “every man, 

woman and child alone or in community with others“ access  adequate food and nutritious food 

and in cases of .
138

  It should ensure through special programmes that any disadvantaged group, 

people living in areas that are disaster prone as well as victims of natural disasters are aided in 

order for them to access nutritional food at all times.
139

Affordability is therefore an aspect of 

accessibility since if food is not affordable by all people then it cannot be said to be accessible. 

To ensure affordability, governments should empower small scale farmers by giving them 

subsidized farm inputs, training and market for their produce. They also should develop 

infrastructure to reduce the cost of transportation of farm produce from farmers to the market. 

Paragraph 13 of the General Comment provides lthat “the costs incurred in lacquiringlfood 

should not be too high that it compromises the acquisition of other basic needs.”“Quite a number 
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of citizens are unable to afford adequate and nutritious food as they are vulnerable.
140

 They are 

poor, unemployed, expectant and unhealthy  and are worse hit by impacts of acute crises of 

climatic changes and food prices.
141

 Musembi & Scott hold that, “lack of sufficient and reliable  

income makes people lack support for their livelihood and forces them to adapt to poor feeding 

patterns in order to survive.”
142

 High food prices also make access to food discriminatory since 

the poor, the unemployed and the landless lack regular, permanent and unrestricted access “to 

lquantitatively andl qualitatively ladequate and lsufficient lfood.“
143

 

Being alsocio-economiclright, the “realization of the right to adequate food“oflacceptable quality 

requires states to“ employ and or allocate resources.”
144

 The right is positive to the state and if 

the state does not allocate resources towards its realization, the citizenry is not guaranteed to 

enjoy the right; especially those that lack the ability to produce and access food on their own. 

Discrimination in access to food“ negates the aspect of accessibility since not all persons are 

ablel tolaccess thelfood. At times, the food that is accessible to them  is not acceptable by their 

customs hence as much as they may want it, their beliefs and customs refrain them from having 

it. 

2.3.3 AVAILABILITY 

Paragraph 7 of the General Comments includes available as a basic component lin the enjoyment 

of the rightltolfood. Pursuant to paragraph 8,lavailability oflfood refersl to accessibility of 

adequate, culturally acceptable and quality food which meets the dietary needs of individuals. 

Paragraph 12 stipulates that availability of food requires food supply be enough, regular and 

permanent  to ensure all individuals may either produce the food and make it available to 

themselves or they may get the food from other producers at all times and without being 

discriminated against.  

Wakibi, Gichuhi & Kabira argue that, “the core of realizing right to food is ensuring that citizens 

have both the means and factors of production.”
145

This means that for people to have the ability 
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of having food they should be allowed to own and make use of the factors of production without 

discrimination and interference. Musembi& Scott postulate that “the right to food can be realized 

by resolving issues of deprivation and ensuring that citizens‟ claims are honoured.”
146

 For 

example,“land rights and access to land as the“ main factor of production must be addressed. 

Women must be allowed to own land and have title documents proving ownership to ensure that 

they have the means of producing food for themselves and their families. 

According to Kabubo et al, “one of the challenges threatening realization of the right 

to“ladequate lfood is land grabbing in the country as it denies poor people their main source of 

livelihood.”
147

 This makes lvictims of lland lgrabbinglnot be able to produce food and due to 

poverty, they are not able to purchase food from other producers. Every individual must 

therefore be empowered and protected by the government against non state actors who make it 

impossible for them to produce and or procure food. 

2.3.4 ADEQUACY 

Paragraphl8 of lGeneral lComment lNo. 8 stipulates “that the right to food requires“ quality food 

to be available in a quantity that meets the dietary needs of the people. Food available for access 

by the people should be sufficient enough to ensure that the people are not underfed and or suffer 

from malnutrition due to “food insecurity. Food security has been defined by FAO as a situation 

where “...”all lpeople, lat lall ltimes, lhave lphysical, lsocial land leconomic  access  to  

sufficient,lsafeland nutritiouslfoodlthat  lmeetsltheirldietarylneedsland lfood lpreferenceslfor an 

activeland lhealthyllife.”l
148

 

Ladimer also postulates that “food security is realized where everyone is able to access  food that 

is sufficient enough to enable them llive lanlactive land lhealthy llife.”
149

 She explains that this 

includes lready lavailability lof lnutritionally ladequate land lsafe lfood land lan lassured lability 

to lacquire lacceptable food in lsocially lacceptable lways.. She goes further to give an example 
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that “people should not acquire it as emergency food supplies, through scavenging or using 

means like stealing.”
150

 

Adequacy of food is therefore an essential requirement in the enjoyment lof lthe lright ltolfood 

since it enables individuals to access quality food whenever they need it.According to the 

Committee in paragraph 7 of the General Comment Adequacy includes sustainability.  The 

Committee states that “sustainability cannot be divorced from food security whose implication is 

having food for current and future generations.”
151

This means that the manner in which an 

existing generation procures food, should not affect the ability of future generations to have food. 

Sustainability entails availability and accessibility of food lnot lonly in the lpresent day but also 

for future generations.  

This requires the means through which food is produced and procured not to be injurious to 

future generations. Policies, measures and mechanisms adoptedlbylthelgovernment to promote 

the right should not only cater for prevailing food insecurity but also take care of availability of 

adequate and nutritional food in the long term.  

2.3.5 QUALITY 

Pursuant to Paragraph 8 of “General Comment No. 12 the right to food“requires quality food to 

be available in a quantity that meets the dietary needs of the people. Sufficiency of food alone 

cannot be said to “ensure the right to food“thus for individuals to enjoy the right, they should 

access quality food. This lmeans lthatlthe food shouldlmeet “the dietary needs of the 

individuals,“be safe and should not be contaminated. According to paragraph 9 of the General 

Comment, food that meats the dietary needs of individuals should contain all nutrients that 

ensure an individual‟s physical and mental development, maintenance, and growth. The food 

should also cater for the individual‟s physiological needs at all stages of his life. Paragraph 10 of 

the General Comment adds “that the food should be Free from adverse“substances. 

The state as well as private actors involved in production and handling food have a duty to 

ensure the food is not contaminated through adulteration and/or through bad environmental 

hygiene or inappropriate handling at different stages throughout the food chain. Further, the state 

has a duty to put in place mechanisms“and policies which ensure food safety as well as 
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legislation to criminalise and punish food adulteration The government should also educate and 

or provide adequate information on the nutritional value of different foods. 

2.4 REMEDIES FOR VIOLATION OF THE RIGHT TO FOOD UNDER THE ICESCR 

Paragraph 33“of General Comment No. 12 states that“anylperson lwhose lright lto lfood is 

violatedl has a “right to access effective judicial and quasi-judicial remedies atlboth lnational 

andlinternational law. The paragraph calls upon the judicial arm in a state and its officers to 

effectively adjudicate cases on violation of the right and ensure they areawarded adequate 

reparation. Reparation may be in the form of compensation, restitution, satisfaction or issuing an 

injuction order to restrain the violation“of the right. Theljudicial arm in governments has alduty 

to establish land lensure lthe state performs its obligations inlrelation tolthe right to ladequate 

and nutritious lfood. 

2.5 RIGHT TO FOOD IN THE AFRICAN REGION 

The central document oflthe African lRegional system on human rights is the “African Charter 

on Human and People‟s rights also“known as “the Banjul Charter.
152

 The Charter“borrows 

largely “from other international human rights instruments but it has“a“unique reflection on 

African values of respect, social justice and cultural practices.”
153

 The lsupervisory lbody loflthe 

African Charterl is the lAfrican lCommission constituted in 1987.lUnlikelother lregional lhuman 

lrights linstruments, thelcharter combines bothl socio-economic land lcultural lrights ltogether 

lwith lcivil land lpolitical lrights in the same text.
154

 It also contains rights as well as the duties of 

individuals.
155

 

 

However, “The Charter does not expressly provide for the right to food. The right“may be 

inferred from Articles 4lwhich lprovideslfor lthe “rightlto life”, “Article 16 which stipulates that 

“every individual has the right to enjoy the best attainable state of physical and mental health”“ 

and Articlel22 which provideslfor the “right to economic, social and cultural development.” A 
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person cannot enjoy the “right to the best attainable mental and physical health“if he/she is not 

able to have adequate and quality food. Lack of adequate and quality food compromises the right 

to health because it exposes an individual to malnutrition, low immunity and disease and 

ultimately compromises “an individual‟s right to life.“ 

 

Further, Article 24 of the Convention “provides that, “every person has the right to algeneral and 

satisfactory environmentl favourable for ldevelopment.” With reference to this Article, an 

individual cannot develop himself if he lacks the ability to access adequate food of an acceptable 

quality. In 2003, African states passed a resolution tolallocate at lleast l10% of their lnational 

budgets lto lAgriculture and to lachieve at leastl6% of lannuallagriculturallgrowth.l
156

 This move 

was intended to increase agricultural productivity in the continent and consequently reduce 

poverty, hunger and starvation for the African people.  

 

In SERAC VS Nigeria
157

 a matter “was filed by the Social and economic Action Centre on behalf 

of the Ogonilpeople of lNigeria at lthe lAfrican lCommission on lHuman land lPeoples lRights.“ 

In the action, it was alleged thatthe lNigerianlNational lPetroleum lCompany l(NNPC), lin a 

lconsortium lwith lShell lPetroleumlDevelopmentlCorporationl(SPDC),“ committed, condoned 

and facilitated acts which “caused environmental degradation and health problems“ to thelOgoni 

lpeople due to lcontamination oflthe lenvironment. It was“further alleged that the Nigerian 

government“and Shell Petroleum Development Corporation had committed of irresponsible oil 

exploitation due to disposal of toxics to the environment and waterways. Nigerian security forces 

were also said to have attacked Ogoni village due to a campaign against the government and 

Shell Petroleum Development Corporation in order to stop the villagers from continuing with the 

campaigns.It was further argued that the consortium had failed and or neglected “to maintain its 

facilities causing oil spills in the“village which contaminated water sources, soil, air and had 

health effects on the villagers.  

The African Commission found inter alia that Nigeria had, 

“failed to perform its obligations of protecting, respecting and fulfilling the socio-economic rights of the 

Ogoni villagers. It observed that the manner in which the government's had treated Ogonis violated all 
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three minimum duties of the right to food. The government had destroyed food sources through its 

security forces and state oil company; had allowed private oil companies to destroy food sources; and, 

through terror, had created significant obstacles to Ogoni people in feeding themselves. The Nigerian 

government had failed to perform its national and international human rights obligations of respecting and 

protecting the right to food and had therefore violated the right to food of the Ogonis. It further observed 

that the minimum core obligation of the right to food required the Nigerian government not at the very 

least to contaminate food sources nor allow private entities commit such destruction. The Commission 

noted that the right to food cannot be separated from the right to dignity and is fundamental to the 

enjoyment of such rights like the right to health, education, life and work.” 

This case illustrates that despite the fact the “right to food is not expressly provided for under“the 

Banjul Charter, it is justiciable and protected under it. 

In Malawi African Association and ors vs. Mauritania“
158

“It was alleged, among other things, 

that black Mauritanians were enslaved, regularly evicted and or displaced from their lands, 

which were then confiscated by the government together with their livestock.  It was also alleged 

that black Mauritanians were denied access to employment, were subjected to tedious and 

unremunerated work“and were arbitrarily arrested. While in detention they were denied quality 

and adequate food jeopardizing their “right to health. The African“ Commissionlon Human 

and“lPeoples lRights lobserved lthat,“by failing to provide quality and adequate food to 

prisoners causing their health to deteriorate, Mauritius had violated their right to health and right 

to food.” 

Right to food is“expressly provided under “the African Charter on the“Welfare andlRightslof the 

Child.
159

lArticlel14 oflthe lCharter provides that,“Parties to the Charter shall undertake to pursue 

the full implementation of the right to health and in particular take measures to…ensure the 

provision of necessary medical assistance and health care to all children with emphasis on the 

development of primary health care, to ensure the provision of adequate nutrition and safe 

drinking water and to among other things combat disease and malnutrition within the framework 

of primary health care through the application of appropriate technology.” 
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In addition, Article 27(1)lstipulates lthat, “every child has the right to an adequate standard of 

living.” This lright encapsulates the rightlto food since a child cannot “have an adequate standard 

of  living“if he or she does “not have access to adequate“ and nutritional “food. In the same vein, 

Article 28 of the Disability Convention“calls upon sates to “ensure persons with disability 

together with their families have an adequate standard of living.” 

2.6 CONCLUSION 

Rightlto food is given ladequate recognition and protection under international law. The law 

clearly defines the right and through the Committee on “International Covenant on 

Economic,““Social and Cultural Rights,“it has interpreted and elaborated the  “normative content 

oflthe right.”
160

 This entails availability, access, adequacy and quality. The law also encapsulates 

the obligationsl of statesl in realization of the lright to lfood. “These obligations include the duty 

to respect, duty to protect and the duty to fulfill the right.lStateslhave a lminimum lcore 

obligation upon which they are expected to apply their“maximum available resourcesto ensure 

the satisfaction of, at the very least, the minimum essential levels of the right to food by all 

individuals.”
161

 They should also put in place special programmes to actualise the right of food 

lfor lthe lvulnerable lmembers of lsociety. International law has also set precedents on judicial 

lprotection lof lthe lright to lfood as lwell as remedies that have been awarded in cases where the 

right has been violated.  
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CHAPTER THREE: RIGHT TO FOOD IN KENYA 

3.0 INTRODUCTION 

Food in Kenya is now a human rights issue by virtue of national and international law
162

 

provisions.lArticlel43 (1)(c) lof the Kenyanl Constitution
163

 here-in-after referred to as the 

Constitution, provides that “every person has the right to be free from hunger; and to have 

adequate food of acceptable quality.”Inclusion of the right under the constitution makes the right 

a justiciable human right since Article 23(1) as read together with Article 165of the Constitution 

stipulatethat, “the High Court has the jurisdiction to hear and determine applications for redress 

of denial, violation, threat or infringement of a human right or fundamental freedom in the Bill of 

Rights.” 

InlConsumer lConfederation of lKenya (COFEK) v lAttorney lGeneral & 4 Others
164

the lcase 

challenged “failure of lthelrelevant lgovernmentalllagencies to take thelnecessarylfiscal, 

regulator, goodlgovernance andlotherlnecessarylsteps tolcontroll,lstabiliselor reduce high fuel 

prices, which increased the lcost of lsubsistence lgoods land lservices, land lviolated the lright to 

be lfree lfrom hunger as enshrined in Article 43 of the Constitution.” In its determination, court 

affirmed its jurisdiction to adjudicate economic and social rights by stating that inclusion of the 

rights in the lBill of Rights, andlvesting of ljurisdiction in the High lCourt under lArticles 165 

and lArticle l23 to determine lviolation of lthe rights, was a clear indication of the intention by 

Kenyans to lensure social ltransformationlthrough  protection of the lrights by the court.  

 

Despite inclusion of the right under the Constitution, Kenyans are still struggling with hunger 

and famine. The Final Report of the Constitution of Kenya Review Commission noted that, 

“Kenyans were majorly affected by issues of social justice and exclusion”.
165

 The report 

indicates that “poor Kenyans do not have access to basic needs like education, medical care, 

housing, access to food and access to water.”
166

Estimates have it that at least 16 million people in 
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Kenya lface lthe lchallenge of either llack lof food or the food accessible by them does not meet 

the minimum nutritional standards.
167

 

This Chapter examines the nationalllegallframework on the lright to lfood. It will also discuss the 

policies,mechanisms and other measures put in place by the government to actualize the right to 

food in Kenya. 

3.1 HISTORICAL DEVELOPMENT OF THE  RIGHT TO FOOD  IN KENYA 

The 1963 Independence Constitution of Kenya did not provide for lsocio-economiclrights land 

specifically the lright to lfood. However, the Kenyan Government has over the years developed a 

number of  policy measures with the objective of lreducinglpovertyland  improvingfood security 

in the country. The first Paper to be made was lSessional lpaper nol10 of l1965 on Africanl 

Socialisml and its applicationl to lplanning inlKenya. The paper emphasized on “eradication of 

poverty, disease and ignorance”. It argues that economic development of the people would 

guarantee food security consequently ensuring a healthy nation. According to the paper, Kenyans 

required information to guide them on ways of eradicating poverty, disease as well as ignorance.  

In 1981,the National food policy
168

was developed with the objective of “maintaining self-

sufficiency in major foodstuffs and ensuring equitable distribution of food of nutritional value to 

all citizens.”This was developed in order to encourage Kenyans to produce stable foodstuff like 

maize, wheat and rice in large quantities and to ensure that once produced there was no 

discrimination in distribution of the food. According to this policy paper, once the staple food 

was adequately produced a majority of Kenyans would feed themselves while the rest would 

acquire the food from them.  

Another Food Policy, the National Food Policy
169

 was developed after the 1991-94 drought“to 

promote a market driven approach to food security”. The paper encouraged production of 

drought resistant crops like millet and sorghum and having them availed to markets so that any 

Kenyan would access them from. 
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In 2002 the Kenya Rural Development Strategy
170

 was made with “a long-term framework 

outlining lstrategies lfor the limprovementlof lrural lKenyalover thelnextl15 years.” 

Itlemphasized on “food security as the initial step towards poverty reduction and rural 

development which would consequently promote food production.” It also advocated that rural 

Kenyans beltrained inlagriculturelinlorder to lincrease ltheir ability to produce foodstuff and 

improve their income. 

In 2003, “the Economic Recovery Strategy (ERS) lfor Wealth land lEmployment 

Creation”
171

which considered “agriculture and livestock as the main drivers of rural economic 

development” was developed. It sought to “reduce the cost of food production by lowering the 

cost of farm inputs, making credit available to farmers and expanding irrigation schemes to 

increase productivity.”
172

 This strategy was also meant to transform the agricultural sector into a 

commercially viable sector by opening up markets for farmers. 

Between 2004-2014, the Strategy for Revitilising Agriculture
173

 whose lprimary lobjective lwas 

to “provide a framework to increase agricultural productivity, to promote investment and 

encourage private sector involvement in agriculture” was enacted.lKenyalVision 2030
174

was 

alsollaunched in 2007 to “consolidate the economic recovery momentum gained from 

implementation of the ERS”. The blue printlindentifies lagriculture as lthel key lmover lof 

raising Kenya‟s GDP to 100%. It also recommends forldevolved lfunds ltargetingllcommunities 

with high rates of lpoverty,lunemployed youth, women and all vulnerable groups and 

investments in arid and semi-arid districts. Further, it acknowledges the 8 Millennium 

Development Goals which include leradication loflextremelpoverty land hunger and it notes that 

Kenya will have realized the MDGs by 2015.
175

 

In 2010 Kenya promulgated a new Constitution under which an “Equilisation fund” that is 

intended “to be used for provision of basic services including water, roads and health services to 
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marginalized areas” was established.
176

The Constitution also provides for the right to food 

expressly under Article 43(1)(c).
177

 This  provision necessitated  enactment of the “National 

Food andlNutritional Policy tolgive leffect lto the 2010 Constitutional  provisions on the right to 

food.  

The 1963 independence lConstitution of Kenya did not provide for lsocio-economic lrights. In 

clamour for alnew lConstitution that would reflect lthe peoples‟ needs, the Bomas Draft 

Constitution
178

 was enacted and adopted by the National Constitutional Conference. It provided 

for socio-economic rights under Chapter Six while the right to food was expressly provided for 

under Article 64.However, the Draft did not see the light of the day and this led to the adoption 

of another Draft in 2005, the „Wako‟ Draft.
179

The Wako Draft retained the lsocio-economic 

rightslenvisaged lunder the lBomas Draft with lArticle 64 of the Draft stating lthat,”every person 

has lthe lright to be lfree lfrom lhunger and to lhave ladequate lfood of lacceptable lquality. The 

Wako lDraftwas lsubjected ltoalreferendum in 2005 but it failed.  

Need for a new Constitution was still on and with the abortion of the two Drafts, a lCommittee of 

Experts on lConstitutional lReview was established and tasked to come up with an acceptable 

form of a Constitution that reflected the needs of the Kenyan people. The committee was set up 

under implementation of thelConstitution of lKenya lReview lAct.
180

whichl was lenacted after 

the 2007 post election violence. The Committee came up with a Harmonised Draft
181

 that was 

presented to the Parliamentary Select Committee which collapsed all socio economic rights 

under the Harmonized Draft into one Article, Article 43.  

The Draft was subjected to a referendum and was voted for overwhelmingly in August 2010 

giving Kenya a new Constitution with justiciable socio-economic rights. 
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3.2 RIGHT TO FOOD UNDER THE L2010 CONSTITUTION OF KENYA 

Chapter four of the Constitution
182

 provides for fundamental rights and freedoms of individuals. 

Article 43lprovides lfor lsocio-economic lrights withlArticle 43(1)(c)llexpressly providing for 

the "right to food". The Article stipulates that, “every person has the right to be free from hunger; 

and to have adequate food of acceptable quality.”lThelnormative lcontent lof lthe lright to lfood 

under the Constitution is as explained by the ECSCR in lParagraph 8 lof lGeneral lCommentlNo. 

12. This constitutes “access to available, adequate and quality food that meets the dietary needs 

of the people.”lArticle 43(1)(cl)lprovides that “the right to food belongs to every person adding 

that the food should be adequate and nutritional.” 

Apart from providing lfor the lright to lfood lfor all people generally, the Constitution recognizes 

that the right should also be enjoyed by special groups of people like lchildren, persons with 

disability and lthe lelderly. lArticlel53of lthe lConstitution lprovideslthat, “every child has the 

right to basic nutrition, shelter and health care.”lArticlel54(1) adds that “persons with ldisability 

should be ltreated lwith ldignity….Article 57 provides that, “older people have the right to 

dignity and to receive reasonable care from their family and the government.” Further,lArticle 

43(1)(a)states thatl“every person has the right to the highest attainable standard of health, which 

includes the right to health care services, including reproductive health care.” 

Owing to interdependence of human rights, lthe lright lto lfood cannot be separated from lthe 

right tolhealth since an individual‟s health would be jeopardised by non enjoyment of the right to 

quality and adequate lfood.lInlMitu-Bell lWelfare lSociety v lAttorney lGeneral & 2 lothers,
183

 

thelHighlCourt affirmed the limportancelof thelconceptloflinterdependence, lindivisibility land 

linterrelatedness lof lrights.  

It pointedlparagraph 5 lof the lVienna lDeclaration and lProgramme lof lAction, to defeat the 

argument lof the lRespondents that, “as third generation rights, economic and social rights were 

not justiciable.” 

In findinglviolation lof thelright tollife, lnon-discrimination, lequal lprotection land lbenefit of 

the llaw, thelright to lhuman ldignity landl right to lpersonal lsecuritylas per lArticlesl26-29 of 

                                                             
182

 Constitution of Kenya, Promulgated in August 2010. 
183

Mitu-Bell Nairobi Petition No. 164 of 2011(unreported). 



40 

 

thelConstitution,lthe Courtlaffirmedlthatlrealisation of lthese lrights lwaslnot possible 

withoutlactualisation of the leconomic and lsocial lrights lentrenched in lArticle 43 oflthe 

Constitution. To lfurther lemphasise thelinterrelatedness of lrights, lCourt llnoted that lfailure by 

the lstate to lensure lthat lcitizens have laccess to lthe lrights lguaranteed by lArticle 43 directly 

limpacts on lthe lability oflcitizens to lenjoy all lthelotherlrightslset out in the lConstitution. 

Article 19(1) lof the lConstitution lstates lthat “the Bill of Rights is an integral part of Kenya‟s 

democratic state and is the framework for social, economic and cultural policies”. This provision 

is fundamental in the actualization lof lthe lright lto lfood among other rights provided under the 

Constitution since no policy whether lsocial, leconomic or lpolitical can be made in a manner 

that jeopardizes the rights under the lConstitution. lArticlel19(2) stipulates that “the purpose of 

recognising and protecting human rights and fundamental freedoms is to preserve the dignity of 

individuals and communities, to promote social justice and the realisation of the potential of all 

human beings”.lWithlreference lto the lright to lfood, individuals cannot live a dignified life if 

they do have the ability to feed themselves and their families if they only lhave laccess 

toinadequate and lfood of low lquality. According to T Keifer, “access to adequate food of 

acceptable quality cannot be dispensed with since it is fundamental in sustaining human life and 

ensuring that people live a life of dignity.”
184

 

 

According to Beeckman, “denying an individual one right like the right to food and water affects 

the individual‟s dignity”.
185

 By this, states lare lrequired lto take lmeasures to create 

opportunities lto lobtain lsatisfaction of the basic lneeds. According to Beeckman, “human rights 

like right to water are grounded on human needs that are important for existence.”
186

 He further 

holds that, “human rights guarantee a mechanism for those who are needy and vulnerable in the 

society to secure basic living standards.”
187

In lKabui lMwai land 3lothers v lKenya lNational 

Examinations lCouncil & Other
188

the High Court stated that, “realisation of socio-economic 

rights means the realization of conditions of the poor and less advantaged and the beginning of a 

generation that is free from socio-economic needs….” 

Articlel19(3) lprovides lthat “the rights and fundamental freedoms in the Bill of Rights belong to 

each individual and are not granted by the State and are subject only to the limitations 
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contemplated in this Constitution”. This implies that that the Kenyan Constitution acknowledges 

the inherent, universal and natural characteristics of lhuman lrightsland specifically the lright to 

food upon which thelright inheres in every person. Additionally, the right is God given and it 

cannot  be taken away by any earthly entity including the state. Every person despite his social 

status shouldlenjoylthe lright and thelstatelhas an obligation to ensure that nolpersonlis 

discriminated lagainst linlthe lenjoyment lof lthe lright. 

Pursuant to Article 20(1) of the Constitution, “the Bill of Rights applies to all law and binds all 

State organs and all persons.” This enjoinslthe lstate and its agencies to lrespect, lprotect, 

promote and fulfill the right to food. It also means that no law can be legislated in contravention 

with the right to food and every person including other individuals and private entities must 

respect the right. Article 20(2l)lof lthe lArticle lprovides that “every person shall enjoy the rights 

and fundamental freedoms in the Bill of Rights to the greatest extent consistent with the nature of 

the right or fundamental freedom.” The Kenyan lgovernment lhas lanlobligation to lensure every 

individual enjoys thelright to food to the greatest extent.  

The state has a duty to empower individuals to enjoy the right and to provide food to those who 

lack the ability to access it on their own. Article 23 (1) provides that, “every person has the right 

to institute court proceedings claiming that a right or fundamental freedom in the Bill of Rights 

has been denied, violated or infringed, or is threatened.” The claim maybe ”instituted lby al 

person lacting inl their own linterest; al person lacting on lbehalf lof lanother lperson lwho 

cannotlact lin ltheir lown lname; a lperson lacting as a lmember lof, lor lin lthe linterest of, a 

group or classlof lpersons; la personlacting inlthe publiclinterest; or an lassociation lacting lin the 

linterest of lone lor more lof its lmembers.  

The Constitution vests an obligation upon Kenyan courts to hear and determine caseslof 

violation oflthe lright tolfood. Wherelthe government alleges that the violation was caused by 

lack or inadequacy of resources, Articlel20(5)lprovides that, “in applying any right under Article 

43, if the State claims that it does not have the  resources to implement the right, a court, tribunal 

or other authority shall bear in mind that it is the responsibility of the State to show that the 

resources  are not available.” It should also consider whether in allocating resources, the State 

prioritisedlthelwidest possiblelenjoyment of the right with respect tolprevailing  lcircumstances, 

includinglthe lvulnerability of particular lgroups or lindividuals. 
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3.2.1 STATE OBLIGATIONS UNDER THE CONSTITUTION 

Articlel 21(1) oflthe Constitution lprovides lthat “thel state and levery lstate lorgan has 

alfundamental lduty tolobserve, lrespect, lprotect,lpromote land lfulfill thelrights and 

fundamental freedoms in thelBill oflRights.” While General Comment No 15 advances a three 

typology of statelobligations inlthe actualization lof lthe lright to lfood; them being, “obligation 

to respect, to protect and to fulfill,”
189

the Kenyan Constitution provides for five obligations 

which include the “obligation to respect, obligation to protect, obligation to promote, the 

obligation to fulfill and the obligation to observe.”
190

 

 

In lKenya lSociety lfor the lMentally lHandicapped v lAttorney lGeneral land Others
191

the 

petitioner linstituted a suit in which he alleged thatlthe leconomic land lsocial lrights of lpersons 

with mental ldisabilities lhad been lviolated. The court noted thatit had no duty to impose 

policies on the government  since its jurisdiction was limited to examining whether the policies 

set by the government met the requirements provided by the constitution. In performing this 

duty, court would establish whether the government respects, protects, promotes and fulfils 

fundamental lrights and lfreedoms lunder the lConstitution. 

  

Further inlMitu-Bell lWelfare lSociety v lAttorney lGeneral & 2 others,l
192

the petitionerslwho 

were residents of lMitumba lvillage lnear lWilson lAirport challenged demolition of their houses 

and their forced eviction from the village where they had lived for 19 years. They argued that the 

demolition violated their right to housing, right to human dignity and right to own property. In 

determining the case, court  affirmed that “economic and social rights in Article 43 of the 

Constitution obligate the government and all its agents to observe, protect, promote and fulfil 

these rights.” 

The obligation to respect requires states not to interfere with the peoples right to food either 

directly or through their agencies. In SERAC Case
193

 the African Commission stated that „the 

duty to respect obligates the state to respect and not interfere with  the free use of individual or 

communal resources which individuals use to satisfy their needs. The state must therefore respect 
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the people‟s right to own property  like land which they use to produce food. In Centre for 

Minority Rights Development & Minority Rights Group International v  Kenya,
194

the African 

Commission held that, “by evicting the Endorois people from Mau forest which is their ancestral 

home was a violation of their right to development, right to life, right to natural resources and 

right to food among other human rights.” The Kenyan government was called upon to respect the 

right of the Endorois to own and use their ancestral land and to respect its international human 

rights obligations. 

 

The duty to protect requires the state to ensure that the right is not violated by third parties and to 

provide redress in cases of violation. Article 46(1)(c)of the Constitution provides that 

“consumers have a right to goods and services of reasonable quality, to protection of their health, 

safety and economic interests”. The government should also ensure that food being sold to 

Kenyans by third parties is safe, meets the set quality standards, is distributed without 

discrimination and is sold at a fair price. In 2017, the Kenyan government put a cap on the price 

of maize flour and banned exportation of maize in order to ensure Kenyans accessed the product 

at an affordable price.
195

 The government should put in place legislation, policies and other 

measures to protect individuals against political, economic and social interferences. 

Additionally, the state should provide effective remedies where the right is violated by a private 

person. In Centre for Minority Rights Development & Minority Rights Group International vs  

Kenya,
196

the African Commission observed that: 

the government of Kenya had failed in its duty to protect the rights of the endorois by failing and being 

complicit to the mining of ruby in Endorois land by a private company… The mining had serious 

ramifications on Endorois land; it had caused pollution to a river which was their source of water and the 

mining had been allowed by the government without an impact assessment study…Further, no action had 

been taken by the government against the company after the Endorois people complained...‟ 

The obligation to promote requires the state to create awareness, provide relevant information on 

availability and access of food. It should also build the necessary infrastructure like roads for 

efficient transportation and movement of food as well as people to places where food can be 
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found.
197

 The obligation to fulfill obligates the state to facilitate and ensure that it has put in 

place measures to the maximum of its available resources to guarantee the progressive 

realization of the right to food.
198

 It is under the obligation to fulfill that the Kenyan government 

is expected to provide direct food aid to  individuals who cannot access food on their own. 

Article 21(4) further states that “the state shall take legislative, policy and other measures 

including setting of standards to fulfill its international obligations in respect of human rights and 

fundamental freedoms”. Pursuant to this Article; legislation, policies, programmes and other 

measures must pay tribute to international law providing for the right to food. Kenyan courts 

have a duty to establish whether the national legislation conforms with international law and 

standards. Being a socio-economic right whose actualization is positive to the state, realization of 

the right to adequate food of acceptable quality requires the Kenyan government to come up with 

legislation, policies and  standards to promote actualization of the right. In this regard, the 

National Food And Nutrition Security Policy was enacted.
199

 The preamble of the Policy states 

that, “Subject to availability of requisite resources, the Government will ensure that every 

Kenyan is free from hunger, has adequate supply of food of acceptable quality and has an 

interrupted supply of clean and safe water in adequate quantities at all times.”
200

 This policy is 

instrumental; in the actualization of the right to food but it cannot be implemented in the absence 

of an Act of parliament on the same subject. 

Need for a piece of legislation caused parliament to enact the Food Security Bill in 2014 and a 

subsequent Bill in 2017.
201

 The objective of enacting the Bills was to create a legal framework 

that gives effect to Article 43(1) (c), Article 53 (l) (c) and Article 2l of the Constitution of 
202

 

However, the Bills have not been passed into law thus Kenya is yet to have a legal framework 

which actalise the right to food as enshrined in the Constitution. Provisions of the Policy and the 

Bills will be discussed further in this Chapter. 
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3.2.2 PROGRESSIVE REALISATION OF THE RIGHT TO FOOD 

Articlel 21(2) l of the lConstitution lprovides lthat „the lstate shalll take llegislative, lpolicy land  

otherlmeasures, lincluding the lsetting of lstandards, to lachieve the lprogressive lrealisation of 

the right food‟. The Constitution acknowledges lthat the lright to lfood may lbe 

lrealizedlprogressively but the lstate lmust lput in lplace relevant llaws land other measures for 

the right to be realized. lGenerallComment lNo 3 of the ICESCR provides that lprogressive 

lrealization of a lright calls upon states to act expeditiously and effectively to ensure enjoyment 

of a socio-economic right. This means that though the right is not being enjoyed immediately, 

the state must act with reasonable speed for the right to be enjoyed. 

According to M Sepulveda,
203

lprogressive lrealization of lrights obligate lthelstate to ltake 

deliberate, concrete, adequately financed, feasible, practical and timely measures to actualize 

alsocio-leconomic lright. He adds that lthe lstate lmust not take any retrogressive measure since 

such measures would impede lrealization lof lthe lright. lInladdressing lthe issues of “progressive 

realisation”, court in lOkwanda vs. lMinister lof lHealth land lMedical lServices & 3 Others,
204

 

stated that: 

„[A]rticle 21 and 43 of the Constitutionrequire that there  be “progressive realisation” of 

economic and social rights which obligate the state to begin taking steps, and be seen to take 

such steps towards realisation of socio-economic rights.... The obligation requires the state to 

assist the court by showing if, and how, it is addressing or intends to address the rights of citizens 

to the attainment of the economic and social rights, and what policies, if any, it has put in place 

to ensure that the rights are realised progressively…” 

Further linlMitu-Bell lWelfare lSociety v lAttorney lGeneral & 2 lothers,
205

lMumbi lNgugi 

Jlobserved lthat, despite the fact that socio-economicl rights under Article l43 of the Constitution 

were lto lbe lrealized lprogressively, the state was required to begin implementation of the rights 

since it could not be allowed to enjoy luxury of time and take an unreasonable time in actualizing 

the rights.  She added that: 

“Article 21and 43  of the Constitution require that there should be progressive realization„ of social 

economic rights, implying that the state must begin to take steps, and  be seen to take steps, towards 
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realization of these rights…. Although the rights are progressive in nature, there is a constitutional 

obligation on the state to show the steps it has taken to actualize them.” 

 

The state must apply and or allocate resources since the right is positive to it and if the state does 

not allocate resources and or take relevant measures towards its realization, some citizens are 

bound not to enjoy the right; especially those that lack the ability to produce and access the food. 

For instance, the government should subsidise farm inputs to farmers to allow them produce food 

at an affordable cost which would make them sell it at an affordable price to other Kenyans. The 

government should also purchase excess farm produce from farmers at a reasonable price, store 

it safely and sell it back to the people at an affordable price in times of food shortage without any 

form of discrimination.  

Courts have a duty to ensure the government actualizes and puts in place lreasonable lmeasures 

to actualize the lright to food. lCourts are obligated to ensure that the government does not hide 

in the excuse of resource constraints to deny the people the right. The onus is the government to 

prove that it did not have the resources and that it has adopted mechanisms lgeared ltowards lthe 

lrealization of thel right. Being a signatory to the ICESCR, the government must also show that it 

has given priority to the right while allocating resources and that it has sought aid from the 

international community to actualize thel right lto lfood. It lmust also ldemonstrate lthat levery 

effortl has lbeen lmade to actualize the right. Where the governmentl claimsllthat lit does lnot 

have available lresources. 

Articlel 20l(5) of lthe lConstitution lstates lthat „in establishing whether the lstate has the 

resources to enforce the right, courts or other authorities lshall be lguided lby the  lprinciples 

thatl: it is the lresponsibility lof lthe lstate to lshow lthat it does not have the required resources, 

in allocating resources, the lstate lshall lgive lpriority lto lensuring lthe lwidest lpossible 

lenjoyment lof lthe lright lor lfundamental lfreedom lhaving lregard to lprevailing 

lcircumstances, lincluding lthe lvulnerability of lparticular lgroups orl individuals; land lthe 

lcourt,l tribunal lor lother lauthority lmay lnot linterfere lwith a ldecision lby a lstate lorgan 

lconcerning lthe lallocation lof lavailable lresources lsolely lon lthe lbasis lthat lit lwould lhave 

lreached a ldifferent lconclusion. 
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3.2.3 MINIMUM CORE OBLIGATION OF THE RIGHT TO FOOD UNDER THE CONSTITUTION 

The state must meet its minimum core obligation of the lright lto lfood. Minimum core 

obligation lhaslbeenldefined by the ECSCR as the least satisfaction of a right that the 

government should ensure.
206

lInlGeneral lComment lNo 3l the ECSCR notes that, “states have a 

minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels 

of socio-economic rights.”
207

  Being a signatory to the ICESCR and having incorporated 

internationallllaw las lpart lof Kenyanllaws, the Kenyan government has an lobligation lto ensure 

every individual enjoys lat lthe lvery lleast, lthe lminimum core content of lthe right to food 

which is laccess lto ladequate land quality lfood which lmeets the peoples ldietary lneeds.  

Articlel24(2)(c)l of the lConstitution lstates that,“any limitation to a right under the Constitution 

shall not derogate from its minimum core content.”In SERAC case
208

 the lAfrican lCommission 

on lHuman lRights lobserved “the minimum core obligation on the Nigerian government  with 

regard to the right to food was an obligation not at the very least to destroy the Ogoni peoples‟ 

food sources.”lParagraph 6 lof lGeneral lcomment lNo.12l explains that “states have a minimum 

core obligation to ensure that all persons within their jurisdiction enjoy the essential elements of 

the right to food.”
209

lThellminimum lcore obligation lof lthe lright to lfood is further explained 

by the committee in lParagraph 8 of lGeneral lComment Nol12 as constituting access to adequate 

and quality food which meets the dietary needs of the people.
210

 

Pursuant to this paragraph and to Article 43(1)(c) of the Constitution, „the government should 

ensure every Kenyan has access to adequate and nutritional food.lAll lState lorgans landlpublic 

officers lhave lthe lduty lto laddress lthe lneeds lof lvulnerable lgroups lwithin lsociety, including 

women, lolder lmembers lof lsociety, lpersons lwith ldisabilities, lchildren, lyouth, lmembers lof 

minority lor lmarginalised lcommunities, land lmembers lof lparticular lethnic, lreligious lor 

cultural lcommunities las lenshrined lin lArticlel21(3). 

Thelstate land all public officers are obligated by the supreme law to lput lin lplace deliberate 

measuresl to ensure the right to lfood lof vulnerable members of the society is not prejudiced. 

Article 53 of the Constitution protects the right of children to food by providing thatlevery lchild 

has the lright to lbasic lnutrition, lshelter land lhealth lcare. Inladdition, Articlel54(1) states that 
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“personslwith disability shouldlbe ltreated lwith ldignity….” Article 57 provides lthat “older 

lpeople lhave lthe lright to dignity and to receivel reasonable lcare lfrom their lfamily land lthe 

government.” Persons with disability together with the elderly can only live in dignity if they 

have access to quality and adequate food.  

3.2.4 REMEDIES FOR VIOLATION OF THE RIGHT TO FOOD UNDER THE CONSTITUTION 

Article 23(3) stipulates that, “in any proceedings regarding violation, denial, infringement and or 

threat of a human right, court may grant  a declaration of rights; an injunction; a conservatory 

order; a declaration of invalidity of any law that denies, violates, infringes, or threatens a right or 

fundamental freedom in the Bill of Rights and is not justified under Article 24;an order for 

compensation; or an order of judicial review.” With reference to violation of the right to food, 

courts have the discretion to award either of the above remedies owing to the issue before court. 

For instance, if it a case where the issue is whether or not the right to food is justiciable, court 

may be guided by Article 19 and Article 169 of the Constitution to grant a declaratory order. In a 

situation where the defendant is engaging in acts that violate the right to food like destroying the 

peoples food sources, court may issue an injunction restraining the party from such acts. A 

conservatory order may be issued in a situation where a party pollutes the environment, for 

instance by releasing poisonous substances to water bodies which the people use for farming. 

Incase parliament passes a law that is contrary to the Bill of Rights under the Constitution , 

courts have the power to declare such a law as invalid. Where compensation is adequate, court 

may make an order for compensation to reparate the aggrieved parties. In SERAC Case
211

 the 

African Commission held that „the Nigerian government had a duty to ensure adequate 

compensation to victims of human rights violations, including relief and resettlement assistance 

to victims of government sponsored raids, and undertaking a comprehensive cleanup of lands 

and rivers damaged by oil operations. It also called on the Nigerian government to Ensure that 

appropriate environmental and social impact assessments were prepared for any future oil 

development and that the safe operation of any further oil development was guaranteed through 

effective and independent oversight bodies for the petroleum industry‟. 
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3.4 THE NATIONAL FOOD AND NUTRITION SECURITY POLICY 2011 

The Kenya Food Security and Nutrition Policy was developed pursuant to Article 43(1)(c) and 

related articles of the Constitution which provide for the right to food.
212

 The Policy is organized 

into Chapters with each chapter addressing pertinent issues touching on the right to food.  

Chapter two of the Policy addresses issues related to food availability and access; chapter 3 

discusses issues of food safety, standards and quality control while Chapter 4 covers nutrition 

improvement with a focus on nutrient requirements throughout people‟s life cycle.  

Chapter 5 envisages issues related to school nutrition and nutrition awareness. In chapter 6, 

“food and nutrition security information and related issues” are addressed while Chapter 7 

addresses “crucial issues of early warning and emergency management”. Chapter 8 presents 

“issues concerning the institutional, legal and financing frameworks‟ and finally the Policy 

concludes with Chapter 9 on „policy implementation, including monitoring and evaluation”. 

The preamble of the National Food Security and Nutritional Policy notes that, “over 10 million 

people in Kenya suffer from chronic food insecurity and poor nutrition, while between two and 

four million people require emergency food assistance at any given time”. It adds that “nearly 

30% of Kenya‟s children are classified as undernourished, and micronutrient deficiencies are 

widespread.” To ensure food security in the country the Policy was developed with the 

objectives of “achieving adequate and affordable food for all Kenyans at all times but 

specifically for the vulnerable in society.”
213

 The preamble defines „food security‟ as “a situation 

where all people at all times, have physical and economic access to sufficient, safe and nutritious 

food that meets the peoples‟ dietary needs and food preferences”. This is in line with Article 43 

of the Constitution which provides for the „right to adequate and quality food for all Kenyans. It 

also reflects the provisions of General Comment No 12 paragraph 6 on the „normative content of 

the right to food‟ which includes “availability, accessibility, adequacy and quality.” 
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According to the Policy, “the right to adequate  and nutritious food is realized when all people 

have physical and economic access at all times to adequate food or means of acquiring it.”
214

 

This retaliates the international law interpretation provided under the ECSCR, accessibility of 

food encompasses economic and physical access. Economic access means that every person has 

economic ability to produce or procure adequate and nutritional food while physical accessibility 

means that all persons whether old, young,  physically challenged or ill have the ability to access 

food.
215

 The Policy calls upon employers to pay their employees a reasonable wage with which 

they would be able to procure food. 

The Policy states that “the Kenyan government will ensure sustainable food production, better 

storage and processing of harvested farm produce and effective markets that ensure food is 

distributed to all Kenyans at an affordable price without discrimination”.
216

 These efforts ensure 

that farmers earn a decent income from the sale of food, food is does not go to waste due to lack 

of market and poor storage and that it reaches all Kenyans who need it at an affordable price. In 

Paragraph 7 the government commits to put in place regulations, guidelines and set standards 

that promote and ensure safety and quality of the food accessible to Kenyans. These include 

developing a regulatory and institutional framework to monitor the safety and quality of food 

being availed to Kenyans and mobilizing sufficient resources to actualise the objectives of the 

National Food and Nutrition Security Policy (FNSP).
217

 

However, existence of this policy alone, without a piece of legislation in place to give legal 

effect to it makes the paper a toothless tool for ensuring the right to food. In order for the 

objectives in the paper to be achieved, a law should be enacted. Need for legislation led to the 

drafting of the Food Security Bill 2014, and its re-introduction in Senate in 2017. 

3.5 THE FOOD SECURITY BILL, 2014 

The Food Security Bill was drafted in 2014 to give effect to Article 43(1)(c) of the Constitution 

and to help implement the Food Policy of 2011.The Bill constitutes a legal framework to 

actualize the right to food by promoting food production and ensuring all Kenyans at all times 
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have access to adequate and nutritional food.
218

 The Bill creates mechanisms for the coordinated 

implementation of the National Food policy and other programmes on food security within the 

country and it also creates measures that promote eradication and prevention of discrimination in 

access and distribution of food.
219

Section 4 of the Bill provides that,“the Bill shall operate under 

the principles and national values enshrined under Article 10 of the Constitution”.
220

 

The Bill stipulates that “children as well as expectant and lactating mothers have the right to 

access adequate and quality food that meets their dietary needs”.
221

These categories of people 

require a special diet thus according to the law they should access such a diet. Section 9 (e) of the 

Bill calls upon the government to adopt measures to provide food and nutrition needs of 

orphaned and vulnerable infants. Section 5(2) retaliates Article 21 of the Constitution by 

obligating the national and county governments to „respect, promote and fulfill the right to food‟ 

by ensuring availability, accessibility and adaptability of food and farm inputs.
222

 In Section 10 

the Bill requires all government levels not to discriminate against anyone in all matters affecting 

food. 

Section 11 of the Bill provides for the “establishment of the Food Security Authority under the 

ministry of devolution whose functions are inter alia to formulate, monitor and evaluate 

implementation of programmes, strategies and plans that facilitate realization of the right to food 

at all times by all Kenyans.”Section 32 of the Bill establishes the County Food Committees 

whose duties include to implement the Food Security Policies and Programmes within the 

counties. In section 44 the Bill prohibits violation of a person‟s right to food while Sections 45, 

46, 47 and 48 of the incriminate all acts that violate the right to food and prescribe the 

punishment. 

                                                             
218

 Section 3 of the Food Security Bill,2014Kenya Gazette Supplement No. 81 (Senate Bills No. 23/2014);30th 
May,2014. Available at:parliament.go.ke/the senate/house...bills/.../717_cf295479de31c6fbf55e58408e8d38d. 
Accessed on 7/8/2018.  
219

 Ibid. 

220
 The “national values and principles of governance under Article 10(2) of the Constitution include patriotism, 

national unity, sharing and devolution of power, the rule of law, democracy and participation of the people; 
human dignity, equity, social justice, inclusiveness, equality, human rights, non-discrimination and protection of 
the marginalised; good governance, integrity, transparency and accountability;” and sustainable development. 
221

Sections 8 and 9 of the Bill. 
222

 Section 5(2) of the Bill. 



52 

 

However, the Bill lapsed before it was passed into law. It was re-introduced in the Senate in 

2017 but it has not yet been passed into law.
223

 

3.6 CONCLUSION 

The Kenya Constitution expressly provides for the right to food. The Supreme law makes the 

right justiciable under Article 19 and Article 165 thus any person whose right to food is denied, 

threatened, violated or denied may move to court, and the High Court has the powers to grant an 

appropriate remedy. The Constitution retaliates General Comment no.12 on the obligations that 

states have towards the right to food. Although CESCR advances 3 duties, the Kenyan 

Constitution provides for the duty to respect, duty to protect, duty to promote, duty to fulfill and 

the duty to observe.
224

“Article 21(2) of the Constitution provides that, “the state shall take 

legislative, policy and other measures including setting of standards to achieve the progressive 

realization of the right to food.”” 

A number of policies have been developed in Kenya over the years with the most recent being 

the National Food and Nutritional Policy of 2011. Efforts have been made by parliament to have 

a law in place to actualize the right but the Food Security Bill which was drafted and tabled 

before parliament in 2014 lapsed before it was passed into law. It was re-introduced in the house 

in 2017 but it is yet to become a law. Therefore Kenya does not have an existing law to actualize 

the right to food as provided under the Constitution. Despite the right to food being guaranteed 

under the Constitution, lack of an Act of Parliament to actualize the right makes it impossible for 

all Kenyans to enjoy the right. 
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CHAPTER FOUR: RIGHT TO FOOD IN OTHER JURISDICTIONS 

 

4.0 INTRODUCTION 

This"chapter discusses right to food in other jurisdictions. It focuses on implementation of the 

right to food in South Africa and"India. South Africa was selected by the researcher because 

before"promulgation of the Constitution of Kenya"2010, South Africa had the most progressive 

constitution"on socio economic rights in"Africa. In addition the"South 

African"Constitutional"court"in"Government"of"South"Africa"v"Grootboom"&"others,
225

 

departed"from the minimum core content"of socio-economic rights and developed the 

reasonableness test which the researcher will also evaluate . 

India has been selected due to its judicial enforcement of"socio-economic rights; specifically the 

right to food. "This is of importance since the right is not justiciable"pursuant to Article"37 of 

the"Constitution of India but the Indian Supreme"court, owing to interrelatedness an 

interdependence of human rights has linked the right to civil and political rights that are 

enforceable successfully enforcing the right to food. The researcher will also establish better 

practices that Kenya can learn from the two jurisdictions. Data gathered from practices in the two 

countries will help the researcher in making her conclusion and providing recommendations. 

4.1RIGHT TO FOOD IN SOUTH AFRICA 

4.1.1 INTRODUCTION 

Japhet Biegion et alopine that, “before the promulgation of the Constitution of Kenya, the South 

African Constitution
226

 had the most elaborate and expansive provisions on socio-economic 

rights in Africa.”
227

 Chapter"2 of the South African Constitution provides"for the"Bill of Rights. 

Section 7(2) of the Constitution states that, the state has a duty to respect, protect, promote and 

fulfil the rights and freedoms under the Bill of Rights. " Just like"the Constitution of Kenya, "the 

South African"constitution provides that the Bill of Rights binds all state organs, all persons"and 

applies to all law.
228

 "Section 27 (1) of the Constitution states that" “every person has the right to 

have access to adequate housing,  health care, sufficient food, water and social security". Section 

27(2) adds that the state shall take reasonable legislative and other measures, within its available 
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resources, to achieve the progressive realization of each of these rights.  Article 28 stipulates that 

“every child has the right to basic nutrition……and social services.” According to Section 

35(2)(e) of the Constitution prisoners and detainees also have a right to sufficient food. " 

Right to"access to food is therefore given express protection by the South African Constitution 

which makes the right justiciable. In Government of South Africa v Grootboom &"others,
229

 

the"Constitutional court of South Africa"observed that, “the question as to whether or not socio-

economic rights were justiciable  in South Africa was addressed by inclusion of those rights 

under the South African Constitution.” 

4.1.2 ADJUDICATING THE RIGHT TO FOOD IN SOUTH AFRICA 

Section"27(1) of the Constitution of South Africa provides"that, “everyone has the right of 

access to food.” This provision implies that"everyone has the right to access food"by himself and 

the major role of the government is to put in place measures and mechanisms that facilitate 

individuals to feed themselves. However"Section 7 of the South African Constitution"stipulates 

that “the state has a duty to respect, protect, promote and fulfil the right to food.” Additionally, 

South Africa"being a signatory to the ICESCR,
230

and is therefore bound by Article 11"of the 

Covenant on the right to food. It is also subject to General Comment No.12 of the Committee on 

Economic Social and Cultural Rights on"state obligations on the right to food. "The General 

Comment provides that “states have three obligations in the actualization and enjoyment of the 

right to food; obligation to respect, to protect and the obligation to fulfill.”
231

 

Under"the obligation to respect states are required"not to interfere with the"peoples rights either 

directly or through their agencies; hence allowing people to fully enjoy their right.  Under this 

obligation, the government and all its spheres should not do anything that interferes with the 

peoples"enjoyment of the right to food. Duty to protect requires"South Africa to ensure that the 

private actors"do not violate the right to food. This requires the state"to  put in  place reasonable 

legislation, policies, measures and other mechanisms to deter and punish any"violation of the 

right by a third"party. The state should also ensure that any non state actor who is in control of 
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food makes the food available indiscriminately to all people at a reasonable price. 
232

 In case of a 

violation by a third party, the government should provide access to a legal remedy to the 

aggrieved parties.  

The obligation to promote and to fulfill require states to facilitate and put in place reasonable and 

concrete measures taking into account"its available resources to guarantee the realization of the 

right.
233

The government must therefore create and ensure an environment that allows South 

Africans to produce or procure food for themselves. The South African Constitution stipulates 

that measures taken by the state should be reasonable and within its available resources. The"test 

proposed"by the South African Constitution"is the „reasonable test‟. 

4.2 NORMATIVE CONTENT OF THE RIGHT TO FOOD IN SOUTH AFRICA 

The"South African constitutional court has not embraced the minimum core content of the right 

to food as espoused by the ECSCR in General Comment No 3 and General Comment No.12. In 

paragraph 10 of the General Comment, the Committee holds that states"have “a minimum core 

obligation to ensure the satisfaction of, at the very least, minimum essential levels of the right to 

food with reference to the available resources of each state.”
234

 According to Van Bauren as cited 

by Japhet Biegon et al, “the minimum core content of a right denotes the essential elements of a 

right without which the right cannot be enjoyed.”
235

It is the least enjoyment of a right that the 

government should ensure without which the individuals in question cannot"enjoy the right to 

food and consequently cannot live a dignified life. South Africa has instead developed the 

reasonableness test with which it determines whether the state has met its obligations in relation 

to a socio-economic"right. 

Although"the South African Constitution does not provide the normative content of the right to 

food the South African Constitutional court noted that it had"a duty to"interpret socio-economic 

rights. "In"Mazibuko and others v City of Johannesburg and others
236

the Constitutional Court of 

South Africa acknowledged that it had a duty to interpret the rights in the Bill of Rights; 

especially the socio-economic rights in a manner that promotes and guarantees the maximum 
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enjoyment of"the rights by all citizens. It added that its powers gave it the mandate to construe 

rights in a manner that all citizens would know the nature of rights and be able to know when the 

rights are denied, violate or infringed. In the matter, Court held that “the state had a duty to 

ensure the food available to its citizens meets their dietary needs, is adequate and is accessible to 

all without discrimination”.  

4.3 REASONABLENESS TEST 

In"Government of South Africa v Grootboom"& others
237

the petitioners instituted a case at 

the"South African"Constitutional"Court alleging that"their"right to housing as provided under 

section 26 of the Constitution had"been violated. They argued"that the state had failed to take 

measures for"progressive realization of the"right as per"section"26(2) of the Constitution. They 

had been evicted from a private land which the government had earmarked for formal low cost 

housing project and argued that since they were poor they had nowhere else to move to and 

means of survival. "They applied for an order directing the government to provide them"with 

basic"housing and to provide their children with basic nutrition, shelter, healthcare and social 

services with which they could not live a dignified life. Court rejected the minimum core content 

of the right to housing as espoused by the"ECSCR.
238

 

Court"noted that the constitution provided for the right to access to"housing, food, water….It 

argued that “the minimum core content was unclear as it was developed by the ECSCR after 

evaluation of numerous states reports on socio-economic rights; reports which the court did not 

have”. It added that “the minimum core approach ignored the principle of separation of powers 

since it would cause court to dictate to the executive on what should be done to actualize socio-

economic rights.” By this, "the court indicated that it was outside its domain to obligate the 

executive to ensure enjoyment of socio-economic rights"to a certain extent. In addition, court 

stated that it was in the discretion of the legislature and the executive to enact and implement any 

measures towards"realization of socio-economic rights"so long as the measures were reasonable. 

 Further, court added that  “it could not find the executive not to had taken reasonable"steps 

towards progressive realization of the rights"in question due demand and scarcity of resources.” 

Court also found “the minimum core content to be limited to the minimum enjoyment of a 

right‟without considering efficacy of the programmes and measures adopted"by the 

                                                             
237

 Supra n 216. 
238

 UN ECSCR, General Comment No. 3 paragraph 10. 



57 

 

government.” In the matter, the Constitutional court developed the reasonableness test under 

which it considers whether the measures taken by the state in actualizing a socio-economic right 

were reasonable as to facilitate enjoyment of the right in"question.
239

 

4.3.1 COMPONENTS OF REASONABLENESS 

According"to the South African Constitutional Court in"Grootboom, determination of whether 

the state has actualized a socio-economic right depends on whether or not the"actions taken by 

the state"towards"realisation of the"right"were reasonable.“Section"27(2) of the South African 

Constitution provides that, “the state must take reasonable legislative and other measures, within 

its available resources, to achieve the progressive realisation”"of"socio-economic"rights.” 

According"to the court, “the"reasonable test has five components.” These include that, “the acts 

of the government are"comprehensive,“coherent and coordinated and capable of facilitating the 

right”in question." By this, the court opines that the executive and the legislature bear the burden 

of ensuring that laws, policies and other measures cater for all aspects of a socio-economic right 

and that they can be tested to ascertain whether or not they are effective and if not, court would 

declare them unreasonable. 

According to the test, “the programmes adopted by the executive should be “balanced and 

flexible.” The programmes should be in such a way that they can be adjusted to cater for 

everyone‟s need and emerging issues. Further, the measures should cater for everyone without 

discrimination and should ensure that everyone is treated with dignity. Additionally, the 

measures should "allocate responsibilities and avail resources to different authorities to"ensure 

the needs of the people are met"and are reasonably formulated and implemented.
240

 

Since the government has different spheres, levels, offices and officers, responsibility must be 

clearly and rightly placed to avoid confusion as to who bears a particular duty in order to 

facilitate enjoyment of a right. Further, the office and or officer to whom the responsibility is 

vested must be allocated"appropriate financial and human"resources. Finally, court noted that 

“the measures must ensure progressive realization of the right taking into account the resources 

available to the state.” This means that court examines"whether the state has taken"any action 

aimed at realizing the right subject to the resources available to it. 
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In South Africa a litigant‟s cause of action cannot be breach"of the minimum core obligation of 

the right to food but rather a claim that the actions taken by the government in the actualization 

of"the right were unreasonable. According to S Liebenberg
241

 “the minimum core test is 

inadequate because it tends to disregard the concept of separation of powers, it only guarantees 

survival standards and does not guide states"on what constitutes the minimum core content of 

each socio-economic"rights.” Court opines that each state has unique reasons based on its 

economic development as to why it does not ensure enjoyment of a socio-economic right. 

Consequently, in cases where an"individual does not enjoy the right to food" due to lack of 

means of production like land, does it require the government to grant a piece of land to such an 

individual?, land in this case being the minimum core. Where an individual lacks access to 

sufficient food due to unemployment, is it incumbent upon the government to ensure the person 

secures employment? What about a situation in which individuals access food which does not 

meet their dietary needs having spent their money in other needs? 

The reasonableness test has been critiqued by David Bilchitz who opines that it does not address 

the content of each socio-economic right.
242

 He argues that, “the test only considers whether the 

acts of the state in the realisation of a"socio-economic"right  were reasonable without a standard 

against which the reasonableness is measured.” This is so because the minimum content of the 

right against which actualization of the right should be determined, is not specified. By this, the 

executive has the"discretion to adopt any measures it deems"appropriate, without regard to 

actualization of"the minimum core content of a given right and the role of"the court is just to  

determine whether such measures were reasonable. This leaves the rights of the people open for 

non enjoyment since their minimum content  is not considered by the court. In Grootboom, the 

Constitutional"Court"of"South"Africa"found"the"government policy on housing to be 

unreasonable and"made an order directing the government to"provide housing to the petitioners. 

However, the government disregarded the court order and the court failed to supervise 

compliance with the order in"fear that it would be violating the principle of separation 

of"powers.  
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4.4 LESSONS FOR KENYA FROM SOUTH AFRICA 

In Kenya the reasonableness test and the"principle of separation of powers in relation"to 

measures undertaken by the government in the actualization of socio-economic rights is 

applicable” by virtue of Article 20(5) of the Constitution which"stipulates that, “in establishing 

whether the state has the resources to enforce a socio-economic right, courts or other authorities 

shall be guided by the  principles that: it is the responsibility of the state to show that it does not 

have the required resources; in allocating resources, the state shall give priority to ensuring the 

widest possible enjoyment of a right or fundamental freedom having regard to prevailing 

circumstances, including the vulnerability of particular groups or individuals; and the court, 

tribunal or other authority may not interfere with a decision by a state organ concerning the 

allocation of available resources solely on the basis that it would have reached a different 

conclusion.” 

The"Kenyan Constitution puts the onus on the government to prove lack of resources to actualize 

a socio-economic right and it also engenders the government to ensure the widest enjoyment of a 

Right"which means the minimum core obligation has been met. By Article 25(c), the 

Constitution promotes separation of powers by vesting authority on the executive to adopt any 

measures it deems appropriate and directing courts not to  interfere with an executive decision 

just because it was have had different results. The reasonable test not only supports the principle 

of separation of powers but also gives court the powers to examine"whether the measures 

adopted by the"government"in actualizing a right were reasonable and ensuring the measures are 

especially geared towards actualizing the right for most vulnerable in society. 

4.5 RIGHT TO FOOD IN INDIA 

4.5.1 INTRODUCTION 

India is a" signatory to the ICESCR, CEDAW and" CRC. It is therefore subject to provisions 

under the international laws which protect" the right to food.
243

According to the" Committee on 
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Economic Social and Cultural" Rights, “states have three obligations in the actualization and 

enjoyment of human rights; „obligation to respect, to protect, to fulfill.”
244

 India is bound by 

these duties which it should perform to ensure" enjoyment of the right to food. It should also 

meet the minimum core content of the right to food as encapsulated by the CESCR in paragraph 

8 of General Comment No" 12.
245

 

However the Constitution of India does" not expressly provide for the right to food.The right" is 

provided for under Part IV of the Constitution
246

which contains the" Directive Principles of State 

Policy" that envisages state obligations in relation to social goods like health and food. Article 47 

of the Directive Principle of State Policy (DPSP) provides that, “the state has a duty to raise the 

level of nutrition and the standard of living and to improve public health”. However, " Article 37 

of the Constitution" stipulates that, “rights under part IV are not enforceable by any court”. This 

means that since the right is provided for as a DPSP, it is not enforceable in India. 

Nevertheless, the Indian Supreme Court has been hailed for enforcing the right, despite it being 

provided as a DPSP. Japhet Biegion et al, observe that although the" right to food has" been 

provided as a state directive in India, the Indian Supreme Court has enforced the right by linking 

it to" political rights like the right to life.
247

 Therefore, although the Indian Constitution provides 

for civil and political rights as justiciable and the economic and social rights as un enforceable, 

the court has enforced both sets of rights by construing" socio-economic rights as an integral 

part" of civil and political rights.  

4.6 ADJUDICATION OF THE RIGHT TO FOOD IN INDIA 

In" Francis Coralie v. Administrator; Union Territory of Delhi
248

 court addressed the aspects of 

indivisibility, interrelatedness and interdependence of human" rights. Court observed that, “right 

to life includes the right to live in dignity and all that goes with it, the right cannot be enjoyed 

without realization of basic needs like adequate nutrition and shelter…..” Court pointed that an 
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individual cannot enjoy his " right to life and the right to dignity" if he is denied the basics of life 

like adequate nutrition, shelter and clothing. 

In" People’s Union For Civil Liberty vs. Union of India & others
249

People‟s Union for Civil 

Liberties in Rajasthan filed a case to the Supreme Court In" 2001 due to hunger facing villagers 

outside Jaipur city. The villagers were eating in rotation thus"some members of the family would 

eat on one day and the remaining persons eat on the other day. The union visited the city and 

observed that the Food Corporation of India (FCI) go"downs which was about 5"KMs. outside 

the city werei overflowing with igrains. The grains were irotting due toifermentationiofirainwater 

whichihad percolatedidown in theigrain stockias it was keptioutside the"goidowns.  

The"issue before court was whether the right to life guaranteed under Article 21 of the Indian 

Constitution includes the right to food and whether"the government had an obligation to give 

food to people who could not feed themselves.  The Indian Supreme"Court held that the right to 

life could not be"divorced from the right to food since food sustains human life and without food 

people cannot live in dignity. Court ordered the Food"Corporation of India (FCI)  to ensure that 

food grains did not go to waste and were provided to the village people in the drought hit"area. 

Court added that whatever sustains human life like food must be treated as part of life and it 

cannot therefore be denied and the person continues to live. 

In"Chameli Singh v. State of Uttar Pradesh
250

 court“held that the need for a decent and civilized 

life includes the right to food, water and decent environment. The court has observed in this 

connection"that”“In any organized society, right to live as a human being is not ensured by 

meeting only the animal needs of man. It is secured only when he is assured of all facilities to 

develop himself and is freed from restrictions which inhibit his growth.” 

 

4.7 LESSONS FOR KENYA FROM INDIA 

Decisions of the Indian Supreme Court"on the right to food, show that lack of inclusion of socio-

economic rights as justiciable rights in a country‟s" "constitution does not mean that the rights 

cannot be enforced. Owing to interdependence, indivisibility and interrelatedness of human 
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rights, civil and political rights cannot be isolated from socio-economic rights. In fact adequate 

enjoyment of political rights is subject to enjoyment of socio-economic rights. The"Kenyan 

judiciary just like the Kenyan Constitution should be progressive enough to treat the two 

categories of rights equally and enforce them in a manner that ensures each set of rights supports 

enjoyment of the other set. 

4.8 CONCLUSION 

Musila, advances factors that can guide courts in adopting an interpretation approach in respect 

of economic and social claims. According to him, “courts should consider whether the mode 

adopted allows determinacy of the socio-economic right in question, whether the mode defines  

progressive realization of the right in order for states to meet their obligations with regard to the 

right, whether the mode allows court the discretion to determine the normative content of a right 

and whether the interpretive approach adopted gives the executive room to decide on the best 

mechanisms to adopt in realization of the right for respect of the principle of separation of 

powers”.
251

Thus, according to Musila, courts have a duty to evaluate the efficacy of the 

mechanisms adopted by the executive in actualization of the right. In exercising this duty, courts 

should respect the fact that the executive has the mandate to establish such mechanisms but they 

should examine whether the mechanisms adopted cater for the normative content of the right. 

The mechanisms must promote enjoyment of the right leading to full enjoyment of the right by 

all persons.    

The Constitution of Kenya embraces the minimum core approach under"Article 24(2)(c) which 

states"that, “any limitation to a right under the Constitution shall not derogate from its minimum 

core content.” Article 20 (c) of the Constitution adds"that “in interpreting the Bill of Rights, 

court shall adopt the interpretation that most favours enforcement of a right or freedom.” "The 

minimum core approach"elucidates the normative content of a right, and it therefore ensures that 

an individual enjoys, at the very least, the minimum content of a socio-economic right”.  

 

In performing its obligations, the state should not derogate from the minimum core content of the 

right to food because it ensures that people enjoy the minimum elements of the rights. Enjoyment 

of the right to food encompasses “enjoyment of adequate, quality, available and accessible food 
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by all people taking special interest in the vulnerable members of society.” It ensures that people 

do not only feed, but feed in dignity and the food meets their dietary needs.  It also ensures that 

food is available and accessible to everyone without discrimination. 

 

On the other hand, the reasonableness test advanced by the South African Supreme Court helps 

determine"whether the measures adopted by the state"in actualizing the right were reasonable. 

This ensures that the state does not just formulate policies or put in place measures, but enacts 

policies"and programmes that reasonably address the right"to"food. It also supports the"principle 

of separation of powers"by letting the legislature and the executive to enact and implement 

policies and other measure which actualize the right to food, while court adjudicates on whether 

such measures were reasonable.  

 

Adoption of  both tests would be the most favourable in adjudicating the right to food in Kenya. 

This is so because it would ensure every Kenyan including the most vulnerable enjoy at the very 

least their right to food and that the state meets its international and constitutional obligations 

under the right. Kenyan Courts have a major"role in ensuring the"peoplein Kenya enjoy the"right 

to food. "The courts may be guided by decisions of the Indian Supreme Court to hold that an 

individual cannot have a dignified life and would even lose his or her right to life if his "right to 

food is violated. Further, since the right to food is justiciable pursuant to Article 43(1)(c) of the 

Kenyan Constitution, the"High Court should boldly protect this fundamental right bearing in 

mind that it is an entitlement for all Kenyans. 
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CHAPTER FIVE: FINDINGS, SUMMARY, RECOMMENDATIONS AND 

CONCLUSION 

 

5.0 INTRODUCTION 

This chapter discusses findings of the study and gives a summary of each chapter. It also makes a 

general conclusion on the iright to be ifree from ihunger and toihaveiadequateifood of acceptable 

quality both in Kenya and under international law. Based on the findings it proceeds to offer 

recommendations outlining the necessary steps to be taken by Kenya to actualize the right to 

food.  

5.1 FINDINGS 

The findings of this study are premised on the research questions. The researcher has established 

that state obligations with reference to the right to food are provided under the ICESR as well as 

the Constitution of Kenya. Article 19 of the Constitution vests upon the “state and its organs the 

duty to observe, respect, protect, promote and fulfill the right.” 252 General Comment No 15 

advances a three typology of state obligations in the actualization of the right to food; them 

being, “obligation to respect, to protect and to fulfill,”253 The state must perform these duties in 

order for the people to enjoy the right to food.  

 

In pursuit of these obligations, the government has a minimum core obligation which requires it 

to use its maximum available resources to ensure that the people in Kenya have, at the very least, 

access to available, adequate and quality food.254 The Kenyan constitution provides that the 

minimum core of socio-economic rights should not be derogated from.255The government 

should therefore allocate resources in order for the normative content of the right food to be 

actualised. States should put in place other mechanisms, policies, laws and regulations aimed at 

progressive actualization of the right to food.  
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Article 21(2) of the Constitution provides that “the state shall take legislative, policy and  other 

measures, including the setting of standards, to achieve the progressive realisation of the right 

food.”In addition, Article 21(4) stipulates that “the state shall enact and implement legislation to 

fulfil its international obligations in respect of human rights.” 

  

Courts also have a duty to determine whether or not the measures taken by the government are 

reasonable and whether they are geared towards progressive realisation of the right to food. The 

executive and the legislative arms of government have the discretion to establish policies, laws 

and other mechanisms while the courts duty is to evaluate the constitutionality and reasonability 

of those mechanisms. Further, since the right to food is justiciable, any person has the right to 

move to court seeking enforcement of the right. In this regard, courts have a duty to issue 

appropriate remedies to the litigants. 

 

The normative content of the right to food entails access to adequate, quality and available food. 

All people should have the ability to access quality and sufficient food whenever they need it. 

Every person should have the ability to produce and , or to procure safe and quality food. There 

should not exist any form of discrimination in access to food since every individual requires it 

for survival and for good health. Further, food available should be culturally acceptable by 

different groups of people and it should also meet the dietary needs of special groups of people 

like the sick, children, the elderly and expectant mothers. 

 

5.2 SUMMARY 

Chapter one provided a general discussion on the right to adequate food of acceptable quality. It  

presented an abstract of the study and the background of the study. The  chapter also introduced 

the research problem, research questions, research objectives, problem statement, justification of 

the study and the research methodology to be used. It also presented existing  literature on the 

right to food and identified the research gaps which the researcher intended to fill. It also 

discussed the conceptual and  theoretical framework which supports the right to food. 
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Chapter two “discussed the international and regional legal framework on the right to be free 

from hunger and have adequate food of acceptable quality. The chapter examined international 

instruments and standards providing for the right  to food and the theoretical approaches applied 

on the right. It also discussed how the right to food is protected in the African region. The law 

clearly defines the right and through the Committee on International Covenant on Social and 

Political Rights, the normative content of the right includes; availability, accessibility, adequacy 

and quality. 256 The chapter also encapsulates obligations of states in realization of the right 

which are the obligation to respect, to protect and to”promote. The chapter concludes with an 

observation that the right to food is given adequate recognition and protection under international 

law. 

Chapter three examined the legal and policy framework on the right to food in Kenya. The 

Chapter discussed Constitutional provisions on the right to food and established that the right is 

justiciable pursuant to Article 19 and Article 165. The chapter established that the Constitution  

of Kenya retaliates General Comment no.12 on state obligations towards the right to food. The 

Kenyan Constitution provides for the duty to respect, duty to protect, duty to promote, duty to 

fulfill and adds a fourth duty which is the duty to observe.257Article 21(2) of the Constitution 

adds that, “the state should take legislative, policy and other measures including setting of 

standards to achieve the progressive realization of the right to food”. 

By this, the Constitution of Kenya acknowledges that since the right to food is positive to the 

state, its actualization requires resources and should be realized progressively. The chapter also 

discussed policies developed in Kenya on the right to food over the years including the National 

Food and Nutritional Policy of 2011. It also examined the fate of the Food Security Bill which is 

yet to become a law. The chapter concludes by noting that Kenya lacks legislation to actualize 

the right to food as provided under the Constitution.  

Chapter four  examined how the right to food has been implemented in South Africa and India. 

The researcher interrogated the decision of the South African Constitutional court in Government 

of South Africa v Grootboom & others and its impact in the realisation of the right to food.258 In 

this case the South African Constitutional Court adopted the reasonableness test in adjudicating 
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socio-economic rights  and departed from the minimum core content on the basis that the 

minimum core content advanced by the ECSCR was vague and ambiguous. 

In India, the researcher  established that although the right to food is not justiciable pursuant to 

Article 37 of the Indian Constitution, the Indian Supreme Court has been able to successfully 

enforce the right. The chapter notes that the Constitution of Kenya embraces the minimum core 

approach as advanced by the ECSCR under Article 24(2)(c) which states that any limitation to a 

right under the Constitution shall not derogate from its minimum core content. The Chapter 

concludes with a recommendation the adoption of the reasonableness test and the minimum core 

obligation would be the most favourable in adjudicating the right to food in Kenya. 

5.2 CONCLUSION 

This paper is concluded basing on the purpose and objectives of the study. In light of that, the 

study concludes that the right to food is given adequate protection both nationally and 

internationally. It is provided for under the UDHR, ICESCR, CEDAW, CRC, ACHPR as well as 

the Constitution of Kenya.259 It is a justiciable right in Kenya pursuant to Article 23 and 65 of 

the Constitution. Any individual has the right move to court if their right to food is violated, 

denied or infringed and the court has jurisdiction to adjudicate over the matter and grant the 

appropriate remedy.260 Owing to interrelatedness of human rights, it is a fundamental right 

which supports all other human rights including the right to life, right to dignity, right to 

education, freedom of movement and right to vote among others. 

 

Being a human right, the state as the duty bearer has four obligations in the actualization of the 

right to food.261 These include the obligation to protect, obligation to respect, obligation to 

promote and the obligation to fulfil. In pursuit of these obligations, the government has a 

minimum core obligation which requires it to use its maximum available resources to ensure that 

the people in Kenya have, at the very least, access to available, adequate and quality food.262 

The Kenyan constitution provides that the minimum core of socio-economic rights should not be 
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 Supra n. 228. 
260

 Article 22(1) of the Constitution states that every person has the right to institute court proceedings claiming 
that his right under the Bill of Rights has been denied, threatened, infringed or violated. Article  21(2) adds that a 
person may institute such a claim while acting on behalf of another, acting as a member of a particular group, 
acting in public interest or being an association representing its members. 
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 Article 21(1) of the Constitution of Kenya.  
262

 UN ECSCR General Comment No. 12. 
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derogated from.263The government should therefore allocate resources in order for the 

normative  

content of the right food to be actualised. 

 

Article 21(2) of the Constitution provides that “the state shall take legislative, policy and  other 

measures, including the setting of standards, to achieve the progressive realisation of the right 

food.”In addition, Article 21(4) stipulates that “the state shall enact and implement legislation to 

fulfil its international obligations in respect of human rights.”This means that the state must put 

in place measures, laws, policies and programmes aimed towards realisation of the right. In an 

endevour to meet this obligation, Kenya has developed a number of policies including the 

National Food Security Policy 2011 and the Food Security Bill 2014 which has however not 

been passed into law. Kenya does not therefore have a law to actualize Article 43(1)(c) and other 

Constitutional Articles providing for the right to food.   

 

Courts have a duty to determine whether or not the measures taken by the government are 

reasonable. The role of court has been clearly demonstrated by the South African Constitutional 

Court in Government of South Africa v Grootboom & others264 where the court adopted the 

reasonableness test to examine whether the measures taken by the government in realisation of a 

socio-economic right were reasonable. Further, courts have the duty to ensure the people in 

Kenya enjoy the right to food through enforcement of the right and supervisory of 

implementation of orders issued by court in reference to the right. The Indian supreme court has 

successfully enforced the right to food in India despite the right being non-justiciable in the 

country. In addition, court should be guided by Article 10(2) of the Constitution which calls 

upon state organs, state officers, public officers and all persons to ensure “human dignity, equity, 

social justice, equality, human rights, non-discrimination and protection of the marginalized in 

interpreting any law or implementing public policy decisions”.   

 

                                                             
263

 Article 24(2)(c) of the Constitution of Kenya. 
264

 In Government of South Africa v Grootboom & others 2001.  
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The Kenyan Constitution acknowledges that the right to food may be realized progressively due 

to resource constraints but the state must put in place relevant laws and other measures for the 

right to be realized. General Comment No 3 of the ICESCR provides that, “progressive 

realization of a right calls upon states to act expeditiously and effectively to ensure enjoyment of 

a socio-economic right.” Where the government does not have resources, it should prove that the 

resources are not available but it should also ask for aid from the international community to 

realize the right. The government should also give priority to ensuring the widest possible 

enjoyment of the right when allocating resources having regard to vulnerability of particular 

groups in society.265 It is also the role of government to ensure that no person is discriminated 

against in access of adequate and quality food.  

 

5.3 RECOMMENDATIONS 

5.3.1 GENERAL RECOMMENDATIONS 

For the right to food to be realized in Kenya, the researcher recommends that Article 21(2) and 

(4) of the Constitution be complied with. The Article calls upon the state to make laws policies 

and other measures with the object of progressively realising the right to food. To this extent, the 

government through parliament and other state agencies should see to it that Kenya has a legal 

framework that actualises the right to food. The Food Security Bill pending at the senate should 

be passed into law and once it becomes law, the executive arm of government has an obligation 

to give effect to the spirit and letter of the law. 

Other policies, for instance policies that promote food production, purchase of produce by the 

government from farmers, safe storage of farm produce, importation of food and safety of food 

both in production and distribution should not only be developed and implemented. 

The government should also disseminate information to Kenyans on different strategies that they 

should employ to boost food production. For instance, Kenyans in semi arid areas should be 

sensitized to grow drought resistant crops and be advised to reduce their livestock to prevent 

death of the animals in the dry season due to lack of pasture. In the same vein, effective 

agricultural advisory services should be offered to Kenyans in order to increase their ability to 

produce foodstuff and improve their income.  

                                                             
265

 Article 20(5)(b) of the Constitution. 
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The government should also formulate a national strategy that addresses the right to food for 

vulnerable groups in society including women, the elderly, children, persons with disabilities and 

members of marginalized communities. In this regard, the government should take 

administrative action to ensure the strategy works. While formulating the strategy, the 

government should bear it in mind that affirmative action would be key in ensuring enjoyment of 

the right to food by these individuals. Special programmes on feeding children should be made, 

programmes that ensure the elderly are economically empowered, persons with disability secure 

employment to procure food and expectant and lactating mothers access food that meets their 

dietary needs should be made and implemented without discrimination. 

 

The government should also increase the monetary allocation towards actualization of the right 

to food. This may be done by effecting the Maputo declaration of having at least 10% of the 

national budget allocated to agriculture. 

 

Land is a major factor of production and a security for finance acquisition thus all individuals 

including  women should enjoy the right to own land in order for them to be  able to produce 

and, or to procure food on their own. Initiatives and laws that address the plight of women in 

regard to land ownership should be enacted. Succession laws in the country need to be amended 

in order to allow women equitable access to land as encapsulated by Article 60(1) of the 

Constitution. Additionally, the right of marginalized communities to own land as a community 

should be recognized and protected pursuant to Article 63 of the Constitution. Where the 

government requires to use the land or part of it, it should actively consult members of the 

community and incase the government acquires the land, it should compensate the community 

members adequately and promptly.  

The cost of food production should be lowered by subsidising the cost of farm inputs, making 

credit available and affordable to farmers, opening up markets for farmers and expanding 

irrigation schemes to increase productivity and to transform the agricultural sector into a 

commercially viable sector. The government should not only avail resources to large scale 

farmers but also to small scale farmers who are the majority in the country.  
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 Excess rain water should be harvested during the rainy season and be availed to the people in the 

dry season and be used for farming. Individuals should also be facilitated and trained on water 

harvesting and storage.  

The government should also introduce different food and food crops to Kenyans and encourage 

them to embrace the new food so long as it is acceptable within their culture. It should also 

bench mark with other countries on the best crops that can be grown and train Kenyans on the 

relevant farming methods. 

Further, the government should purchase excess farm produce from farmers at a reasonable 

price, store it safely and sell it back to the people at an affordable price in times of food shortage 

without any form of discrimination. The government should also regulate food prices to ensure 

Kenyans are not exploited by private producers, suppliers and manufacturers. 

Kenyan courts should exercise their duty of evaluating whether the policies, measures and laws 

made by the executive and parliament to address food shortage are reasonable. The Courts 

should be guided by the decision of the South African Constitutional Court in Grootboom to 

examine whether the measures taken by the executive are „comprehensive, coherent, 

coordinated, feasible, balanced and flexible, and adhere to the national values and principles of 

good governance enunciated in Article 10(2) of the Constitution. This ensures that the 

government not only formulates policies, but enacts policies, and programmes that reasonably 

address the right to food. 

Owing to justiciability of the right to food as per Article 23 (1) and Article 165 of the Kenyan 

Constitution, the High Court should fearlessly protect this fundamental right bearing in mind that 

it is an entitlement for all Kenyans. Being a signatory to the ICESCR, and having accepted 

general rules of international law to form part of our Kenyan laws, Courts should ensure the 

government meets its international and national obligations on the right to food.  Court should 

supervise and ensure that the government respects, protects and fulfils the right to food. Further, 

courts should also ensure that the government meets the minimum core obligation of the right by 

ensuring access to available, adequate and quality food by all Kenyans. 

In addition, once courts make orders intended to actualise the right to food, they should monitor 

and supervise to ensure the persons and authorities to whom the orders were made, affect them. 

The court orders should have a timeframe within which they should be complied with so that 
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they are not left open for violation. Where court makes a finding that an individual‟s right to 

food has been denied, violated, infringed or threatened courts should grant an appropriate 

remedy to the aggrieved party. 

However, courts should uphold the principle of separation of powers by not interfering with 

executive decisions on allocation of resources to the right to food solely because they would 

have reached a different conclusion but they should be content that the steps taken by the 

executive in allocation give priority to actualization of the right and are reasonable. 

5.3.2 RECOMMENDATION FOR FUTURE RESEARCH 

The study recommends more research to be conducted with regard to the right to food in Kenya. 

This paper recommends that a similar study be carried out to examine whether the 

recommendations offered by the researcher in this paper are appropriate and their progress upon 

implementation. 
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