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Abstract

This study is organized into five chapters. Chapter one discusses the theoretical framework of the

study. It adopts a theory of justice as framework for the study. It elaborates what such a

framework should entail in the context of social justice.

Chapter two addresses the argument that privatization regime in Kenya is based on efficiency

gains at the expense of social equity. It interrogates the approved privatization programme as

empirical evidence of efficiency gains approach as opposed to social equity.

Chapter three further advances the argument of efficiency gains model by making reference to

the selection criteria of privatization methods. It argues that the selection criteria favours

economic returns at the expense of social equity. Privatization method is selected based on fair

price considerations. It incorporates findings of a sample survey conducted to assess the public

perception of privatization methods and their impact on desired benefits of privatization. It

presents the argument that there is a public preference of a particular method of privatization and

that it may be useful to have a structured decision making model while selecting privatization

methods so that we can incorporate social equity in the selection process.

Chapter four develops the argument that social equity has been undermined by decision making

powers and processes under the Act because they tend to favour accumulation of privatization

benefits in the hands of the elite. It argues that the selection criteria may be affected through

exercise of ministerial powers. It argues that decision making powers and processes are lacking

in accountability, transparency and public participation. It incorporates findings of a survey

conducted to determine whether the Minister should be subjected to checks and balances and if

so the nature and scope of such checks. It evaluates the experience of previous privatizations and

how they have tended to accumulate benefits in the hands of the elite. This is thereafter

contrasted with the government policy of alleviating policy by making reference to poverty

policy papers. It contends that social equity has been side lined in decision making powers and

processes under the Privatization Act.

Chapter five concludes and makes recommendations on law reform and further research

questions.
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CHAPTER ONE

I TRODUCTION

1.0 Historical Background

Privatization refers to the process and end result of transferri ng any form 0 f property from

the public sphere into the private sphere. It has also been described as the transfer of

ownership of assets used in production from state control to private control. The state

essentially resigns from commercial activities to assume the role of regulator. The

Privatization Act (hereinafter the Act) was enacted in the year 2005 I but did not commence

operation until 1SI January 2008. Among the institutions set up by the Act is a Privatization

Commission", Steering Committees] and Privatization Appeals TribunGd-l. The Privatization

Commission is mandated to come up with a privatization programme". Except as otherwise

provided in the Act no privatization should take place outside the privatization programme".

Section 25 of the Act outlines the methods of privatization that may be used. It lists the

methods as public offering of shares: concessions, leases. management contracts and other

forms of public-private partnerships; negotiated sales resulting from the exercise of pre-

emptive rights; sale of assets including liquidation; and lastly any other method approved by

the Cabinet in the approval of a specific privatization proposal.

Prior to the enactment of the above Act, Kenya had successfully carried out some limited

forms of privatizations in respect of some government owned parastatals through which

various commercial activities were carried out. This commercial policy was influenced by

the philosophy of African Socialism as outlined in Sessional Paper No. 10 of 1965,7 the

principal policy of which was designed to encourage Kenyanis.uion or nationalization of the

economy. A number of reasons were advanced for adopting this approach including the

I Act No.2 of2005. Date of assent: 13'h October :2005.
2 Section 3 of the Act.
1 Section 27( I) and (2).
~ Section 44( I).
5 Section 17( I) and (2).
6 Section 22( I) and (2).
7 Republic of Kenya, Sessional Paper No. 10 of 1965 on African Socialism and its Application to planning in
Kenya, Nairobi, Government Printer.



desire to reduce threat to the security of the state caused by assets in pri vatc hands: to prevent

wastage of productive resources; to curb adverse impact of private firms on matters of public

interest; and to allow LIseof other less costly means of control. x

A review carried out on the performance of parastatals and other statutory bodies concluded

that there were cases of inefficiency, wastage of resources. lack of expertise. and corruption

or malpractice." It was recommended that the activities carried out by the parastatals could be

better carried out and could lead to greater national development if left in private hands.lo It

was emphasized that the role of the Government should be confined to providing a conducive

environment for the private sector to conduct business. II

As a result of the foregoing recommendations.V the Government assumed that the problem

facing state owned enterprises (SOEs) was due to a weak regulatory regime and opted to

address the lacuna through enacting the State Corporations ACt.13 Its legal regime introduced

regulatory measures for state corporations but did not address the underlying root causes

such as poor capitalization, overstaffing, weak controls and lack of accountability, political

influence. corruption. lack of focused objectives. inadequate capital to run programmes and

lack of investment in modern technology to boost growth. The state corporations continued

making losses, thereby draining the Treasury which from time to time had to write-off most

of the loans guaranteed and bailout inefficient corporations'". Funds that could otherwise be

used for national development were diverted into unproductive ventures.

8 Republic of Kenya, Draft Sessional Paper 02 of 2005 on Privatization or State Corporations and Investments.
A vai lable at sitesresources. worldbank.org/lNTI<. ENY A ../sp _Privatization.pd I'
<) Republic of Kenya, The Report on the Review of Statutory Boards. Nairobi. Government Printer. 1979
10 Republic of Kenya, The Report of the Working Party on Government hpenditures. airobi, Government
Printer, 1982
II Ibid
12 A comprehensive review of the public enterprises performance was carried out in 1979 (The Reporl on the
Review of Statutory Boards) and 1982 (The Report of the Working Party on Government Expenditures)
13 Cap 446 Laws of Kenya.
"Supra note 10, See also Esther jiru, "The Role of State Corporations in a Developmental State: The Kenya
Experience", A paper presented at the so" African Association for Public Administration and Management,
Roundtable Conference. Accra. Ghana 6th_lOth October ::2008, avai lable at
unpan I.un.org/intradoc/groups/publ ic/documenrs, accessed on 25/812012
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It is instructive as that as far back as in the early 1990s. the Draft Sessional Paper on

Privatization of State Corporations and Investments observed that:

Sessional Paper No. 4 of 1991 on Development and Employment in Kenya decried the

continued deterioration of the performance of state corporations. The paper observed that

while the creation of state corporations through which government participation in economic

activities was promoted was perhaps appropriate soon after independence, the objectives for

and the circumstances under which most of the state enterprises were created had since

"changed -.

Thus from 1992 the government adopted a policy of divestiture (largely inlluenced by the

Africa Strategy Paper developed by the World Bank and IMF)16 A comprehensive state

corporations reform programme was initiated by Kenya !\i"rican National Union Party

(KA U) government. The programme begun 'in July 1992 w ith the issuance of the Policy

Paper on Public Enterprises Reform and Privatization in which the government outlined the

scope of the programme, the institutional framework and the guidelines and procedures to be

applied in privatizing state corporations. The paper pointed out that there were 240

commercial public enterprises (PEs) with public sector equity participation and classified the

PEs into two categories: (i) 207 Non strategic commercial PEs which were to be privatized.l '

and (ii) 33 Strategic Commercial Public enterprises which \\'ere to be restructured and

retained under public sector ownership and control.' 18

The underlying distinction between strategic and non strategic public entities was ba ed on

the intention of the government. /\s regards strategic public entities the government wanted

to restructure and retain them under government control and ownership. The private sector

was therefore excluded from participating in strategic public entities. However, the Draft

Sessional Paper on Privatization 01' State Corporations and Investments points out that the

government changed strategy in 1998 by allowing private sector participation in some of the

15 Chapter? Draft Sessional Paper, supra note 8.
16 Rwekeza S. Mukandala, "The State & Public Enterprise", in Walter 0.0, ugi. ed .. Politics and Administration
in East Africa. East Africa Educational Publishers. Nairobi, 1994, p. 142
17 Annex I Draft Sessional Paper, note 8.
I:, Annex :2 Draft ibid.
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strategic enterprises. 19 The main objective for doing so was to tap into resources from private

sector both financial and in the form of human expertise. The other consideration was lack of

public resources to invest in modern technology. Positive lessons from other countries also

played a role. Thus the public-private partnership CPPP) model allowed the government to

invite private sector without losing control of strategic public enuties.i"

The institutional framework for carrying out the privatization was implement d through the

Parastatal Reform Programme Committee (PRPC) as isted b) a Secretariat. The Executive

Secretariat and Technical Unit (ESTU) was established under the chairmanship of the Vice

President and Minister for Finance with a clear cut mandate assigned to it in terms of the

PRPC's designated functions"

Several privatizations were carried out under the PRPC. According to the Draft Sessional

Paper on Privatization, the first phase (upto 2000) raised Kshs. 10.4 billion with some Kshs.

8.1 billion accruing directly to the Exchequer with the balance thereof going to the

companies that were shareholders of some of the enterprises that were privatized. Despite

this, it is noted in the Sessional paper that lack of a regulatory framework impeded operations

of the PRPC. Firstly, it could not obtain funding from the Exchequer and secondly, when the

World Bank withdrew support the PRPC became dormant. Furthermore. some of the chief

19 Supra note 8. chapter 2, p. 8

20 Ibid

~1 Ibid chapter 2. p. 9. The functions ofthe PRI)C were:-

(i) to supervise ancl coordinate the implementation ofthe Parasraial I{elarm Programme in general:

(ii) to prioritize ancl determine the timing ofthe sale fOI' each non-strategic public enterprise:

(iii) to approve the operational guidelines for privatization to be followed by ESTU. including the criteria

and procedures to be followed in the divestiture decisions:

(iv) to give final approval or rejection for sale of public assets;

(v) to monitor and evaluate the progress of implementing the programme; and

(vi) to provide political impetus for privatization and participation in building public awareness and

national consensus in support of the government programme.

4



executives of the parastatals which were candidates for prix atization were able to delay

privatization by not preparing their institutions.F

When the National Rainbow Coalition (NARC) Government attained power in the year 2003

it developed an Economic Recovery Strategy Paper for Wealth and Employment Creation

(2003-2007).23 The pillar was to promote economic growth and reduce poverty. Government

was to withdraw from business and provide a conducive environment far private sector

growth. Privatization was a key policy in generating funds far budgetary support. The target

was on prime state enterprises. According to the policy paper. the proposed privatization

strategy was therefore, an integral part of the publ ic sector reforms that are to be

implemented by Government to spur the recovery of the Kenyan economy. improve the

social economic indicators and help Kenya to move toward the Millennium Development

Goals'" (MDGs). As earlier stated.i" the Government enacted the Privatization Act in the

year 2005. Lack of political will and other vested interests undermined inauguration of the

new legal regime. For example, the privatization of Telkorn "-enya was undertaken outside

the provisions of the Act at a time when public expectation \"<.\S that it should be done in the

context of the law."

In 2007, a suit was filed in the II igh Court to challenge the delayed commencement of the

Act by some members of the Orange Democratic Movemeru.:" The argument put forward

was that it was 110t proper for the government to continue with privatization out ide the

framework of the Act. Even through the case was dismissed. it caused pol itical pressure to

bear on the then Minister for Finance who gazetted the commencement of the Act to be 1 SI

January 2008. Under the Act, privatization means a transaction or transactions that result in a

transfer. other than to a public entity of assets of a public entity; or operational control of a

"2 Ibid chapter 2, p. 10
n Government Printer, Nairobi
24 UN Millennium Development Goals, G 1\. Res. 5512. U.N. Doc, AlRI.'> )512 (Scp 18,2000) available at
http:www.un.org.org/milleniumgoals/inelex.htl11l.
25 Ibid n. I
26 The Minister for Finance was empowered to gazette the commencement elate but had not done so.
it www.kenyalaw.org/cas_~ search, Peter Anyang' yong'o & 2 others v Minister for Finance & Another [2007]
eKLR, High Court Nairobi.
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public entity; or operations previously performed by a public entity.2x l lowcvcr, Mukandala

provides a much broader definition of privatization that helps enlighten what privatization

entails. 'Privatization involves the transfer of public assets to the private sector or asset

divestiture. It may involve management contracts: hiring of private firms as management

and/or technical consultants to run state enterprises. Privatization may also involve

contracting private firms to provide services hitherto supplied by state enterprises. Its other

characteristics include: commercialization or de-monopolization or decontrol, increasing or

where it did not exist, introducing competition within the former state enterprise sector and

between the sector and private enterprise. And finally it may involve rehabilitation or

1 f . .1<)retrenc ament or state enterprises. -

The challenges that Kenya has faced arising from privatization include loss of jobs", high

tariffs and inefficiency' I, lack of effective competition and generally socio-economic

concerns. Some methods of privatization have faced stiff opposition from the workers such

as the stand off between the Dock Workers Union and the Privatization Commission over the

proposed build-operate-transfer (BOT) method of privatization at Kenya Ports Authority

(KPA) berths 11- 14.Workers fear job losses and are pessimistic of the intended model of

landlord port32
. In addition to the above challenges implementation of sections 25, 28 and 29

of the Act is problematic.

1.1 Statement of the Problem

This research project will investigate two legal problems. Firstly, it will investigate to what

extent the provisions of section 28 of the Act affect the enjoyment and realization of

economic and social rights guaranteed under Article 43 of the Constitution of Kenya, 2010

and further the extent to which the said provisions could impact on the attainment of the

benefits of privatization as outlined in section 18 of the Act. Secondly. it will investigate to

what extent the provisions of section 29 of the Act undermines public law values of

28 Supra section 2( I).
29 Supra, note 16 p. 143
30 The privatization of Kenya Airways and Telkom Kenya are cases in point.
31 The privatization of Kenya Railways has not been effective despite increased tariffs.
32 See The Standard on Sunday, February 20.20 II at p. 24-25
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transparency. accountability and public participation as embodied in Article 10 of the

Constitution of Kenya, 2010. In brief the project will investigate to what extent the

provisions of sections 28 and 29 undermine the provisions or Article 43 and 10 of the

Constitution of Kenya, 20]0 and secondly to what extent they impact on the country's efforts

currently being made towards poverty alleviation through the process of privatization.

Efficiency is the cornerstone of privatization. The privatization regime under the Act is based

on market order. The study problematizes the market order regime and the efficiency

assumptions underlying it and examines to what extent an alternative model based on social

equity considerations in the decision making process would contribute towards the desired

benefits of privatization as outlined under the Act. Efficiencx considerations cut across the

selection criteria of privatization methods under the Act through emphasis on fair price as

well as impact on the decision making powers and process under the institution of the

Minister through concentrating accumulation of privatization benefits in the hands of elite.

The present legal framework under the Act dictates that the government should prefer a

private investor who offers a higher price for assets privatized over one who offers a low

price but offers to retain the workforce. The consideration or retaining workforce will be

non-monetary from the government perspective. The overall picture may be that the

government is better off with the low offer as it guarantees its people employment and an

opportunity of raising revenue through taxes both direct and indirect. This is the problem

that unfolds from the tension between efficiency and social equity model; lack of a clear

balance between economic and social-political objectives. Thc danger is that through section

28 of the Act the government may regulate its people further into poverty. This is not

desirable as a policy objective. Fair price is not everything. In Burkina laso lor example, the

government received four offers lor its giant sugar complex in Banfora in 1998. 'It

immediately turned down one company that wanted to cut 700 staff and ultimately sold to a

bidder that offered the lowest price and pledged to maintain the workforce while making

7



significant new investments. ,33This example makes the point that efficiency considerations

may not be everything in privatization decision making processes.

The benefits of privatization as embedded in the Act capture the social equity dimension.

However, implementation of the methods of privatization through selection criteria imposed

on the Commission and the intervening exercise of discretion by the Minister may have the

cumulative effect of undermining the goals. The framework is not flexible for a rigorous

cost/benefit analysis of various policy decisions. It does not subject each method of

privatization to a cost/benefit analysis and provide adequate or effective rules for integrating

efficiency gains with social equity considerations. The rigidity of the framework leads to an

inefficient allocation of resources and therefore compromising the very foundation upon

which the Act is based. The framework under the Act is contrasted with the cost/benefit

analysis available under Regulation 20 of The Public Procurement and Disposal (Public

Private Partnerships) Regulations, 2009.34The criterion for evaluation of privatization bids

using the public-private partnership method is based on 'best ranked proposal carried out in

accordance with the criteria set out in the tender documents and relevant legislation provided

for under paragraph (1 is.

33 Ernest Harsch, 'Privatization Shifts Gears in Africa' Africa Recovery, Apri I 2000. It provides a clear example
of a government getting its priorities right.
34 Kenya Gazette Supplement No. 17, Legal Notice No. 38, loth March 2009. Government Printer, Nairobi. For

emphasis the criterion for evaluating bids under the public-private partnership Regulations 2009 is flexible from

the perspective of value judgments. 'Best ranked proposal' is the yardstick. This differs [rom the lowest evaluated

price yardstick specified in the Public Procurement and Disposal Act. This could have been in recognition of the

fact that price may not be an adequate criterion for evaluating public-private partnership bids. This may be so

because regulation 20(4) requires a procuring entity to prepare an evaluation report containing a summary of the

evaluation criteria used and how it was satisfied in the preferred bid in comparison to other bidders. The procuring

entity is under obligation to supply any other relevant information. This rationalization process is akin to

undertaking a cost/benefit analysis of the various bids taking into account requirements of the tender document

and any preferences.

35 Paragraph (I) applies section 39 of the Public Procurement and Disposal Act and regulation 28(2) of the Public

Procurement and Disposal Regulations. While promoting competition the Public Procurement and Disposal Act

allow the Minister to prescribe preferences and or reservations in public procurement in consideration of

economic and social development. The preferences and reservations applj to candidates such as disadvantaged

8



The concentration of privatization benefits in the hands of a clique definitely undermines

social equity considerations promised under the Act in terms of' desired benefits. Challenge

facing the Privatization Commission in implementing the KP.\ public-private partnership is

an example and it calls for a critical evaluation of privatization methods and how they affect

Kenya's ability to achieve MDGs and its Vision 2030.36 Legal reforms leading to enactment

of the Constitution of Kenya 2010. has brought challenges that may need to be considered

while implementing privatization especially from the aspect of' economic and social rights

and public law values entrenched therein. For instance. should fair price influence the

method of privatization and if so how would that affect the attainment of' economic and

social rights? Should fair price be pursued regardless of social-political objectives? What

methodes) of privatization best guarantees value for money without compromising the

benefits of privatization? Should government desire to generate revenue for budget support

override other benefits of privatization outlined in the Act? What checks and balances exist

for control of ministerial power to allow foreign investor participation and how does this

impact on national values and principles of governance? These and other relevant questions

shape the debate while evaluating the tension between the efficiency model and a model

based on social equity.

Decision making powers and processes under the Act are flawed For example. section 2S(e)

of the Act is deficient as a basis for expounding on available privatization methods and hence

there is need to define and expound other liberal method 01' privatization with th approval

of the Cabinet. Although privatization will exist independently. the choice of the method is a

groups, micro and small medium enterprises, and identified geographical re~ions. They may be in respect of

goods, works or services or any combination of the same. The net effect of the above provisions is to prefer the

beneficiaries while evaluating bids. Other privatization methods that are not public-private partnerships may not

benefit from these system of preferences. Foreign investors may prefer or e\ ell lobby for privatizations that do not

embrace the public-private partnership Regulations. It is relevant to consider to II hat extent a system of

preferences should be embraced while selecting a method of privatization.

36 Republic of Kenya, Government Printer, Nairobi

9



value judgment laden process that requires guidance from an array 01' factors.r" Secondly,

from a public law value dimension the criteria embodied in section 28 is not transparent,

accountable and participatory. The interests of persons likely to be affected by the

privatization such as employees, management, customers, local community and financiers

have no adequate room for consideration. It is desirable that the Commission should take into

account stakeholders interests and the Act should elaborately provide an avenue for

consultation." Unlimited discretion is conferred by section ~9(2) that gives the Minister

discretion to direct the Commission to limit participation in any privatization to Kenyans; or

ensure that there is a specified minimum level of participation by Kenyans in any

privatization. The discretion is conferred but it is not clear ho« it should be exercised. It can

be turned into an opportunity for rent seeking. Nonetheless, section 29( I) of thc Act provides

that both Kenyans and non-Kenyans are eligible to participate ill any privatization. Ther are

no rules to determine exclusion?

Turning to the Constitution of Kenya, the Bill of Rights h,1S placed emphasis on social

development. The approved privatization programme has not taken care of social sectors. It

has been modeled on efficiency considerations and the assumption of trickle down effect is

pronounced. In reality the benefits of privatization end up concentrating in a clique of local

investors or foreign investors. The privatization programme is unlikely to advance the

objectives of the government of promoting social justice. The politics behind privatization

largely inform policy objectives. A government as body politic has a wide constituency and

is often 'captive' to vested interestsr'" In Kenya, state machinery has been used to perpetuate

37 David 0 Ong'olo, Public Private Partnerships (PPP), Practice and Regulatory Policy ill Kenya. Paper prepared
for The Institute of Economic Affairs, 7'" July 2006, available at www.ic.rl.cnva.or.kc documents accessed on
14/05/2012.

38 Section 24(d) requires the Commission to make recommendations for dealing with the employees directly
affected by the proposed privatization, including dealing with any benefits the: might be owed. However, it does
not allow employees to make representations directly to the Commission II is debatable whether a Cabinet
approval safeguard may qualify as effective public participation. There is 11U provision for including stakeholder
views such as consumers, financiers, local community etc.
39 G. K. Rukwaro, 'The Rule of Law and Development' in Yash Vyas et ta (cds.), Law and Development in The
Third World, UONP (1994) pp. 66-73 at p. 69. Rukwaro argues that 'the \\ iclders or power in the developing
nations most of the times have but one wish: to step into the economic shoes of their colonial predecessors. First
and foremost their wish is to make sure that they are well provided for and that they should never relapse to their
former less than humble economic status. Hence the resort to plunder of natural resources. resulting in what has at
times been dubbed primitive accumulation or wealth or, plainly, search for wealth for its own sake.

10



discriminatory economic practices all in the name of running the government. The

developmental role of a state requires pursuit of multiple objectives. !\ government should

have strategic objectives;" for example how to stimulate the economy. This was witnessed

through the economic stimulus package in the budget of 2010-2011..J1 A government may

also pursue protective policies; it may do so through protection of domestic industries,

protection against foreign competition or subsidizing goods and services. Lastly a

government can pursue proactive policies such as employment creation or development of

small medium enterprises or youth empowerment programmes ..J2 The policy objectives of a

government are not static, they are very dynamic and shift as those or its officers and their

constituents. And this is the political problems of privatization decision making powers and

processes. At times they undermine social equity. A model that contains social equity erosion

is needed.

1.2 Justification of the study

a) Privatization law is a novel area and there is paucity of literature of how privatization

interacts with the responsibility of government to deliver social .i ustice under the Constitution

of Kenya.

b) The study will contribute towards a proper understanding of ho« the public perceives

the methods of privatization outlined in the Act and their preference for any particular

method of privatization.

c) The Constitution of Kenya, 2010 has ushered in a new regime of public law values to

be adhered to in the conduct of public affairs and hence the study will contribute towards

interrogating whether the Privatization Act meets the prescribed public law values under the

Consti tution.

40 Peter Trepte, Regulating Procurement, Oxford University Press, 2004. p.139
41 The Budget Speech 20 I0-20 II, Government Printer, Nairobi.
42 Parastatals such as the Youth Enterprise Development Fund and the WOIllL'1l Enterprise Dex elopment Fund are
examples of proactive government action.

11



1.3 Objectives of the study

a) To critically examine to what extent the stated methods of' privatization under the Act

promote the achievement of' economic and social rights set out in Article 43 of the

Constitution of Kenya 2010.

b) To critically evaluate the adequacy of the criteria embodied in section 28 of the Act as a

suitable framework for determining appropriate method or privatization.

c) To propose a hierarchical model of privatization methods and recommend urgent

reforms in the criteria for selecting a particular method of' privatization and or in the

alternative;

d) To propose an alternative legal framework for selecting privatization mcthod(s).

1.4 Hypotheses

a) A public offering of shares is the most suitable method of achieving the benefits of

privatization outlined in section 18(2) of the Act.

b) The exercise of ministerial discretion under section 29(2 )(3) and (b) is not accountable,

transparent and participatory.

c) A pure market driven economy may not be good for a dcx eloping country

1.5 Theoretical framework

The underlying legal philosophy running through the study is based on ';\ theory of justice'.

It derives from the works of John Rawls.43The main idea of a theory of justice is a likening of

justice with fairness. Rawls considered his theory as 'a conception of justice which

43 John Rawls, A Theory of Justice. Harvard University Press, Cambridge (197 I )
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generalizes and carnes to a higher level of abstraction the familiar theory of th social

contract.' Brian Bix notes that 'modern social contract theorists, Rawls included, have

transformed the inquiry from an investigation of what historical ligures 'actually' agreed, and

how those agreements might still bind people today, to a discussion of what 'reasonable

people might' agree to. were they to try to reach agreement.' I~ Rawls developed his theory

from a hypothetical situation. People negotiating behind a 'vei I of ignorance.' This he termed

an 'original position.' In this original position the negotiators are equal in status or similarly

situated such that no cause for biased negotiating exists. In a real situation sel f-interest will

often bias peoples thinking, to favour principles that make them better off, or create

resistance to principles of justice. however fair, which may decrease their overall well-being.

The result of the hypothetical negotiation are two principles which embody 'justice as

fairness' .

Rawls concludes, that the two principles of justice that that the negotiators would agree to

are;45 firstly, the libertarian principle which postulates that each person is to have an equal

right to the most extensive system of basic liberties compatible with a similar system of

liberty for all. The second principle is the distribution principle. According to this principle,

social and economic inequalities are to be arranged so that they are both (I) to the greatest

advantage of the least advantaged; and (2) attached to offices and positions open to all under

conditions of fair equality and opportunity. The first requires equality in the assignment of

basic rights and duties, while the second holds that social and economic inequalities, for

example inequalities of wealth and authority, are just only i l they result in compensating

benefits for everyone, and in particular the least advantaged members of' society. He

expounds that 'the liberal interpretation of the two principles seeks, then. to mitigate the

influence of social contingencies and natural fortune on distributive shares. To accomplish

this end it is necessary to impose further basic structural conditions on the social system. free

market arrangements must be set within a framework of political and legal institutions which

regulate the overall trends of economic events and preserves the social conditions necessary

for fair equality of opportunity.'

-l-l Ibid
·15 Ibid
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Rawls advanced the theory as an appropriate tool for mitigating the inescapable reality of

natural endowments. I-Ie states that 'in justice as fairne men agree to share one another's

rate. In designing institutions they undertake to avail them cl , cs of the accidents or nature

and social circumstance only when doing so is for the common benefit. The two principles

are a fair way of meeting the arbitrariness of fortune; and while no doubt imperfect in other

ways, institutions which satisfy the principles are just.'

The study will focus on the values of social justice and how it can shape sustainable

development through the process of privatization. The Constitution of Kenya does not define

what social justice entails even though it uses the term social justice in Article 19(2) and

various other articles. It is therefore necessary to unpack the concept of social justice as

moulded to inform discourse in this study. Literally, it is a combination or the words 'social'

and 'justice'. In legal theory the word 'justice' has been ver , problematic. Crudely defined

Justice means fairness. doing what is right. a moral virtue or an acceptabl decision.

However, this does not address questions such as what is fair') Fair to who" What rules are

used to judge what is fair? How arc those rules agreed upon" For descriptive purposes social

justice refers to the progressive calion institutions in SOCiCl) to shape laws. policies and

decision making processes to ameliorate contingencies and accidents associated with nature

for a meaningful realization of human dignity. The calion institutions is made by individuals

as right holders and various institutions in society are the duty bearers. The call is to achieve

a minimum standard of living compatible with full enjoyment or basic rights.

Human dignity is the core objective of social justice. An) thing that undermines human

dignity harms attainment of social justice. Social justice is both collective and individualistic

in scope. It could be a progression from community to indi \ idual or vice versa. Several

approaches have been proposed on how human worthiness should be measured. True

development should help expand peoples freedom or capabilities to lead the lives that they

desire. Perhaps the most instrum ntal definition of development that augurs wcl! with human

rights discourse is that offered by Amartya Sen ..J6 He states that:

~6 Amartya Sen, Development As Freedom. Oxford University Press, 1999, p. 1-1
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The ends and means of development require examination and scrutiny for a fuller

understanding of the development process; it is simply not adequate to take as our basic

objective just the maximization of income or wealth, which is. as Aristotle noted, "merely

useful and for the sake of something else." For the same reason, economic growth cannot

sensibly be treated as an end in itself Development has to be more concerned with enhancing

the lives we lead and the freedoms we enjoy. Expanding the freedoms that we have reason to

value not only makes our lives richer and more unfettered. but also allows us to be fuller

social persons, exercising our own volitions and interacting with - and influencing- the world

in which we live.

Hunger, lack of clean water and sanitation, access to health care, lack of employment and

social security. lack of housing, constrained access to education are all forms or' unfreedom.

Poverty manifests itself as a situation of unfreedom. The essence of social ju tice is to assert

greater democratic space (freedom of choice) on the state for attainment of human worth.

Naturally, the state is the primary duty bearer. As Brian Bix observes the 'notion of

agreement as the foundation of "just" or "legitimate" principles for governing society is the

basis of the "social contract" tradition in political theory. which goes back to Thomas

Hobbes' work in the seventeenth century and continues in the recent. influential work of

John Rawls and David Gauthier. ·.17 The starting point of the social theorist argument was that

a government can 'legitimately' govern only if those citizens expressly granted the
.1H·r dd I If'government those powers. 0 a ress t 'ie argument \\ 1y uturc generations were

nevertheless bound by the social contract to which they "ere not parties, John Locke

advanced the theory of tacit consent.--l9Individuals have impliedly given consent to the state to

be bound by the rules agreed upon. The tacit consent is explained by example such as voting

in elections, accepting government benefits, obtaining citizenship tc.

The Constitution proclaims that all sovereign power belongs to the people of Kenya and shall

be exercised only in accordance with the Constitution50The Pll\\ cr may be exercised directly

47 Brian Bix. Jurisprudence: theory and Context. 41h ed., Sweet & Maxwell. London. 2006 p. 105.
48 Ibid p. 106
49 Ibid
50 Constitution of Kenya, Promulgated on :281h August 20 I 0, Article I (I).
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or through democratically elected representatives. 51 Article 3( I ) captures the social contract

theory. It provides that every person has an obligation to respect, uphold and defend the

Constitution. The Constitution forbids coup de tat in an attempt to avoid serious

constitutional questions that may arise when legal order is upset like in the case of

Madzimbamuto v. Lardner-Burke. 5]

The agreed rules for promoting human worthiness or human dignity in legal parlance are to

be found in the Constitution.v' What is then the role of institutions in social justice?

Institutions should strive to achieve social efficiency. Social efficiency is achieved when

every person in society is able to enjoy the most basic requirements for a life worth of human

dignity. It has to with expanding freedoms associated with second generation rights.i 'Of

course there will be problem with measuring social efficiency and the social scale applicable.

It is proposed that social efficiency will be measured through self-worth satisfaction survey

or self-dignity satisfaction survey. The survey may involve a realistic personal assessment as

to whether an individual feels that they have exploited their capabilities to the maximum. Do

they enjoy the freedom of choice to self-actualize. If not, what are the institutional barriers

towards capability development or exploitation.

As a starting point, we can measure self-worth satisfaction by reference to economic and

social rights under article 43 of the Constitution. The broad issue in self-worth survey is what

has the government (state for that matter) done to ameliorate natural accidents that

undermine realization of these rights. This brings to the fore the foundation of state

obligation to promote social equity. The Bill of Rights is an integral part of Kenya's

democratic culture and is the framework for social, economic and cultural policies.f'The

Constitution proclaims that 'the purpose of recognizing and protecting hurnan rights and

fundamental freedoms is to preserve the dignity of individuals and communities and to

51 Ibid Article 1(2).
52 [1969] x.c. 645
53 This fact is true notwithstanding that a substantial number of Kenyans voted against the adoption of the
Constitution during the Referendum.

54 Refers to rights necessary for full enjoyment of civil liberties. They are based on the U Convention on Social
and Economic Rights. They include Article 43 rights under the Constitution or Kenya., :20 IO.
55 Article 19( I) of the Constitution of Kenya. :20 IO.
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promote social justice and the realization of the potential of all human beings .' ~6Social justice

implicitly acknowledges that material endowments are not uni lorrn. The key pillar in social

justice is reducing the gap between the two divides (haves and have riots). Lack of material

endowments affects the enjoyment of economic and social rights enshrined in Article 43 of

the Constitution. Freedom from poverty is now a human right under the Constitution.

The deprivation of Article 43 rights is thus an embodiment of poverty. Poverty has long been

associated with underdevelopment. Despite this notion the concept development has not been

uniformly understood and has changed meanings according to time. Peet and Hartwick."

observe that development theory include but are not limited to economics-based growth

theory, sociology-based modernization theory, as well as critiques based on Marxist and neo-

Marxist, post-structuralism, po t-colonialism, post development. feminist theories and finally

critical modernism and radical democracy. Development is II container word and the study

prefers defining development by reference to impact on individuals in society. Rostow:i8

considered development from the perspective of one state (periphery) depending on another

state (core). This dependency theory is exemplified by reference to development aid, transfer

of technology and agrarian economy. The Bruntland Commission Report" defines

'sustainable development' as development that meets the needs of the present generation

without compromising the needs or future generations.' The definition has been broadened to

include a multidimensional undertaking to achieve a higher quality of lire for all people. The

constitutional basis for attacking poverty is clearly laid down in Article 22(2) whieh states

that "the state shall take legislative, policy and other measures, including the setting of

standards, to achieve the progressive realization of the rights guaranteed under Article 43."

We unpack social justice components by reference to Article -+3 rights. They are: (a) highest

attainable standard of health. which include right to health care services including

reproductive health care; (b) accessible and adequate housing and to reasonable standards of

56 Ibid 19(2).
57 Richard Peet and Elaine Hartwick, Theories of Development 1999, cited by Margaret Chon, Intellectual
Property and Development Divide in Cardozo Law Review, Vol. 27:6 2813. p. 2851
58 Rajeev Dhavani, 'Law as Concern: Reflecting on Law and Development' in Law and development in the Third
World, Yash Vyas, Kivutha Kibwana, Okech Owiti and Smokin Wanjala eds. University or airobi, airobi.
59 WCED, Our Common Future, World Commission on Environment and Development. Oxford University Press,
Oxford (1987).
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sanitation; (c) freedom from hunger and to have adequate rood of acceptable quality; (d)

clean and safe water in adequate quantities; (e) social security; and (f) education. These

Article 43 rights are a reproduction of Millenium Development Goals (MDGs).6oSocial

justice is necessary for social stability. Stability is achieved because of the 'trickle up' effect

of benefits into economic and political rights sphere that arise when we focus on the self-

worth of individuals under the banner of social equity. Freedom of choice is reflected in the

markets. Expanding peoples freedom naturally leads to greater market freedom. Efficiency of

markets and social efficiency are therefore not mutually exclusive but complimentary.

To promote social equity may require that we remodel institutions away from pure market

systems and not towards pure community systems but to a balance of both. What is known as

mixed economy. In a mixed economy market efficiency and social efficiency should

complement each other and they both deserve equal attention. Depending on stage of

development or a country balance could be tilted in favour or market or social efficiency.

Developing countries should favour social efficiency because it has immediate impact on

welfare of individuals in society as opposed to gains of market efficiency which could be

deferred. As social efficiency improves it slowly gives way to market efficiency. As peoples

capability to lead lives that they value improve they make more informed or natural choices

to further consolidate their gains. This is why realization of article 43 rights is an immediate

concern. It is the basic framework of social justice. Privatization being one of the processes

through which article 43 rights could be realized, the impact of the legal regime deserves

evaluation in the context of social efficiency as opposed to the paradigm of economic

efficiency. The perspective of social efficiency takes the approach that if one is healthy or

has access to adequate standard of health; has adequate housing and reasonable sanitation;

has food of acceptable quality; access to clean and safe water in adequate quantities: one is

cautioned from falling into want through social security and one is informed through

education: then the ability to exercise free will is more realistic and the 'rational maximiser

instinct steps in.

60 United Nations Millennium Declaration. A RES/55/2, www.un.org/rnillenium declararion/arcs SS'lc.hnn
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Consolidating the gains of social efficiency requires a critical review of laws. polices and

institutions having impact on merit goods. From a legal perspective. the design of laws

through transplantation may blur the historical antecedents or processes that informed them.

We must strive for homegrown solutions imperfect as thex may be at times. McMaster

argues that . the patterns of wel fare state reform, primari ly through some form of

privatization, are not persuasively related to the enhancement of human dignity as its

advocates suggest. ,61 He considers the conceptual difficulties associated with 'the welfare

state' and 'privatization'. While making reference to Barr's conceptualization of the welfare

state as a term 'used as shorthand lor the state's activities in lour broad areas namely: cash

benefits; health care; education; and food, housing and other welfare services he contends

that the foregoing range of activities keys into issues of justice. usually considered in terms

of equity, where each individual is assured to have some right to access these entities in order

to sustain a basic. or what is deemed to be sorn minimum standard of li\'ing.62

The study has proceeded on the basis that poverty is a word whose import is clear to all. That

may be so. An attempt to define what poverty entails will not be undertaken. instead, an

attempt will be made to justify why poverty alleviation should be the concern of a legal

scholar. First, it has been pointed out that freedom from poverty is a human right. The other

perspective is to consider poverty as a developmental failure. or a failure to develop skills;

without skills there is a loss of identity. which is a further manifestation of poverty and loss

of dignity.vThe role of the lawyer is to address how legal infrastructure provide basis for

arresting these failures. The national values and principles 0(' governance bind all State

organs, State officers, public officers and all persons whenever any 0 f them (1) applies or

interprets the Constitution; (2) enacts, applies or interprets any law; or (3) makes or

implements public policy decisions64It is necessary to set out /11 extenso the national values

and principles of governance as set out in the Constitution. Thcx include:

a) patriotism, national unity, sharing and devolution of pow cr. the rule of law, democracy

and participation of the people;

61 Robert McMaster, 'The welfare State and Privatization' in John B. Davis and Wilfred Dolfsma eds., The Elgar
Companion to Social Economics. Edward Elgar Publishing Limited p.519
62 Mcmaster asserts that access to wel fare services avoids poverty.
(" Ibid n. 61
6~ Ibid Article IO( I)
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b) human dignity. equity. social justice, inclusiveness. equality. human rights, non-

discrim ination and protection of the rnargi nal ized:

c) good governance. integrity. transparency and accountability: and

d) sustainable development.

It is necessary to emphasis that the national values and principles apply to all persons who

interpret the Constitution or enacts. applies or interprets an) law. Article 10(2) embodies

public law values found in ajust and democratic state. While interpreting sections 25.28 and

29 of the Privatization Act. the benchmarks for interpretation are to be found in the

Constitution. The Constitution also contains a mechanism for resolving any inconsistency.

The study postulates that the government would violate the Constitution if it embraced and

implemented polices that enhance poverty. The need to evaluate the constitutionality of

privatization criteria becomes imperative. More so because' it is a fundamental duty of the

State and every State organ to observe, respect. protect, promote and fulfill the rights and

fundamental freedoms in the Bill of Rights,65Classes of persons that are more vulnerable in

society should be protected. The State has a duty to address their needs.?" The framework for

assessing efficacy of privatization regime in this study is the social equity paradigm as

opposed to economic efficiency approaches. However. this is not to argue that both

approaches are incompatible or mutually exclusive. It is a question of where you start your

assessment.

1.6 Research methodology

Data collection was carried out using both primary methods. Primary method used included

observations of privatization phenomena and interviews with stakeholders using a structured

and unstructured questionnaire. The questionnaire was used to gather information on

preference amongst methods or privatization. The target audience were persons with

understanding of the law and or privatization. An attempt was made to interview Minister of

Finance on exercise of discretion under section 29(2) (a) and (b) but there was no success. A

primary data source was the Act. The project also used both archival and internet research as

secondary methods of data collection.

65 Article 21 (I).
66 Article 21 (3).
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Hypothesis one was tested through analysis of data collected on preferences of methods of

privatization. Apart from scoring each individual method of privatization on the basis of

desired benefits of privatization, the interviewees also ranked the methods in order of

preference. The results were quantitatively analyzed and presented through tables. The

results were based on answers provided on instructions I. :2 and 3 of the questionnaire.

Hypothesis two was tested qualitatively through analysis of responses provided in instruction

4 and 5 of the questionnaire. Results of the sample survey were used to analyse the issues

arising in the study.

l.7 Limitations of the study

a) Access to relevant information such as Cabinet memos on privatization may be

restricted on grounds of confidentiality.

b) Oath of secrecy taken by members of the Commission may prevent disclosure of

relevant information.

c) Exploratory nature of the study means that there are limited materials and time for

reference.

d) Getting a target audience that embraces both privatization expertise and legal

knowledge may be challenging.

1.8 Literature Review

Privatization as a subject has been studied extensively by non-lawyers in East Africa.l" But

since the Privatization Act was enacted in the year 2005 and became operational as from 1SI

January 2008 lawyers have not taken a keen interest on how it may impact on our society

67 See for example Walter O. Oyugi, 'Privatization in Africa: Premises and Prospects' in E. Chole, Mlay and W.O.
Oyugi (eds) Crisis Development Strategies in Eastern Africa (Addis Ababa: Organization of Social Science
Research in Eastern Africa 1990)
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although Migai Akech'" considers the challenges of privatization to provision of basic goods

and services such as water. sanitation and security. I-Ie argues that privatization of water and

security services has endangered human rights and proceeds to question the accountability

mechanism put in place to guarantee human rights. He further argues that the common law

principle of limiting judicial review remedies to public bodies may facilitate mischief

through enabling government to avoid liability where it contracts out water and security

services. He opines that it is extremely unfortunate that citizens often lack participatory role

in privatization processes and that the state is often held captive by the interests of foreign

donors in matters pertaining to privatization.

Akech further argues against the practices of neopatrimonialism and development assistance.

He suggests that democratization can help to undermine the forces of neopatrimonialism and

development assistance if accompanied by robust institutionalized participation and

accountability mechanisms.69 Akech considers privatization in the broader context and

focuses more on how public law values of transparency. accountability and public

participation can be introduced into privatization processes to control private power

exercising public functions. He suggests reform of administrati \e law to confront challenges

fostered by privatization. It is important to note that Akech recognize the impact of

privatization on enjoyment of human rights even though from the aspect of basic goods and

services. This study builds upon the public law values approach but diverts to consider

challenges paused by criteria for selecting methods of privatization within the framework of

the Act and the impact of such methods on poverty alleviation policies.

There arc also scholars from other fields who have weighed in on the subject, thus

Mukandala" argues that the mode of establishment and operation of stale enterprises in East

Africa has been closely related and inextricably linked to the mode of pol itics. He asserts that

privatization threatens to disrupt these patterns. He notes that the privatization movement

was initiated and continues to be informed by international linancial institutions such as

68 Migai Akech, Privatization & Democracy in East Africa (2009), East f\ Irican Educational Publishers Ltd.
airobi.

69 Ibid p. 50
70 Rwekeza S. Mukandala, 'The State and Public Enterprise', in Walter O. O:lIgi (ed) Politics and Administration
in East Africa (1994) East Africa Educational Publishers, Nairobi, pp.129-1-l5 at p. 144
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World Bank and the I 1F. He traces it to the Africa Strateg Report (a publication by the

World Bank) which argued strongly in favour of state disengagement from the economic

sphere. Mukandala further argues that privatization from the top has undermined local

capacity to participate in privatization processes. The consequence has been that privatization

has tended to favour the interests of exporters of international capital and a few African elite

out to profiteer from public positions. In his own words. he reinforces the argument by

stating that 'views from below have not been solicited and arc yet to be heard. Solutions that

seek maximum involvement by the masses have not attracted attention, a fact which may be

due to the weak position of the masses in the political economics of East Africa:71

It is questionable whether the masses in East Africa are still weak economically in light of

significant oversubscription so far of shares witnessed during the various initial public offers.

All indications are that Kenya has come of age going by recent developments. But these are

recent developments. M ukandala s view appear out of step probably because he was writing

before the Privatization Act was even conceived. everthelcss. his lessons are still valid to

the extent that the Privatization Act does not give prominence to 'views from below'. In the

study hereof we wish to explore the theory that the Act may regulate Kenyans further into

poverty unless its underlying malady is identified in good time and addressed effectively.i' It

is apparent that some privatization methods favour international capital and the criteria

embodied in the Act appears inclined to further capitalists' intcrcsts.r'

The role of international capital in promoting development has also been questioned.

International capital moves through the medium of Multinauonal Corporations MNCs. The

role of M Cs in Kenya's industrialisation has been considered by Maria zomo.f" zorno

71 Ibid
72 See Ashley C. Brown, Jon Stern, Bernard Tenenbaum & Defne Genccr (eds.), Ilandbook for Evaluating
Infrastructure Regulatory Systems, The World Bank, Washington, D.C. (~()()6) Ashley et la they consider the
benchmarks for regulatory governance.; key principles and critical standards. ,\ regulatory framework should have
an independent regulator who should observe certain principles: independence; accountability: transparency and
public participation; predictability; clarity of' roles; completeness and claru , in rules: proportionality; requisite
powers; appropriate institutional characteristics and integrity. To be discussed in detail later in the study.
73 For a historical discussion on the role of foreign capital and underdevelopment in Kenya. see Colin Leys,
Underdevelopment in Kenya, EAEP, airobi (1994) pp. 135-147
74 Maria Nzorno, 'External Influence on Political Economy of Kenya: The case of' M Cs '. in Politics and
Adminitration in East Africa, Walter O. Oyuugi, ed., East African Educational Publishers. airobi (1994) p.456
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argues that MNCs are unreliable agents for Kenya's industrialisation.f She further observes

that many studies focusing on M C led industrialisation in Kenya 'seem to concur on the

fact that the global corporations operating in Kenya have significantly affected the foreign

exchange situation in the country, shaped the pattern and level or employment, dominated the

choice and application of technology and obstructed the development of indigenous

capitalism.t" zomo gives an example of the soap indusu, where the M Cs cut down

human labour upon mechanization and imported upto 90% or their production inputs and

therefore contributed to foreign exchange drain rather than gain. It is her argument that most

MNCs employ Africanisation of the management by using mostly state bureaucrats a practice

that is akin to corrupting public officers.

In her considered View, the state has acquiesced to MNC dominance over the Kenyan

economy because of the following three possible explanations: (i) the complex nature and

structure of M Cs; (ii) liberal government policy on foreign investments: and (iii) weak

institutional framework for bargaining and control. zomo adx ocates for a delicate balance

between the need to have MNC and the benefits to the economy of Kenya. One way of

achieving that objective is to improve the efficiency of the institutional monitoring capacity

through experts who could monitor and scrutinise foreign exchange flows. the quality and

relevance of technology transferred to Kenya and the quantity and quality of imported

commodities.

It is clearly emerging from our experience with the Act that privatization seems to be an

avenue of increasing the role of' MNCs in the Kenyan economy. This may lead to a

deplorable state of continued MNCs domination in the Kenyan economy as observed by

Colin Leys.77 While zomo does not consider the impact of methods of privatization with

specific reference to the Act she makes a germane observation on the impact of MNCs on the

Kenyan economy. The study hereof proposes to build upon this foundation and critically

argue that checks and balances ought to be introduced to control foreign investor

participation. This approach should not be understood as opposing any form of foreign

75 Ibid p. 459
76 Ibid
77 Collin Leys. Underdevelopment in Kenya. East Africa Educational Publishcr-; Nairobi (199-1) pp. 134-147.
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investment, All that is being done here is the interrogating of' the criterion for allowing

foreigners to freely participate in the privatization processes. One cannot underscore the fact

that Kenya needs foreign capital: but the question remains what form of' foreign capital') Is it

foreign income earning or exporting as zomo argues') If I\I"lCs do not make significant

contri bution to development then they are agents of poverty and therefore material candidates

for discussion in this study as to whether they should be involved in privatization and if so to

what extent. How does ministerial power under the Act further or impede MNC access to

privatization opportunities? These issues will be explored in the study while building up on

the observations of Nzorno.

Privatization involves several techniques. Timothy Ranj a 78 has conducted a comprehensive

study of the privatization techniques used by Kenya, Uganda and Tanzania with the aim of

identifying the shortcomings and challenges of each technique. the impact 01' the technique

on respective economies and enterprise being privatized. The ultimate objective was to come

up with a set of policies that would guide future privatization of the remaining state

enterprises. Ranja observes that the Kenya government adopted the 1982 Se sional Paper on

Development Prospects and Policies and notes that the paper discussed privatization policies

in Kenya and accepted structural adjustment programs as embracing privatization.I" Among

institutions established to oversee privatization included the Parastatal Reform Program

Committee (PRPC) and Executive Secretariat and Technical Unit (ESTU) under the Ministry

of Finance. He has also identified the objectives of privatization in terms 01' the following,

namely; to be reducing of the fiscal burden; developing 01' the private sector; broadening

resource ownership; increasing economic efficiency; reducing administrative burden;

developing capital markets; to access markets, capital and technology; raising revenue for

Treasury amongst others. so

Ranja points out that the privatization techniques used by fSTU include (a) competitive

bidding; (b) public offering of shares; (c) sale of shares by private placement; (d) negotiated

78 Ranja, Timothy, 'Privatization in East Africa: Gaps and omissions in the Icchniqucs.' Economic and Social
Research Foundation (ESR F)_ Tanzan ia Stud: on Global isat ion and the East. \ trican Econom ies (2004)
79 Ibid p. 13
so Ibid p. IS
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sales in so far as preemption rights exists and have been exercised; (e) sale of enterprise

assets (including liquidation): f) new private investment In enterprises: g)
'Iemployee/management buyout; and h) leasing or award of management contract. ESTU had

criteria to determine the method to be used. It was determined by (i) objectives pursued by

the Government for each sale; (ii) Record performance and economic prospects (iii) size of

the enterprises and the ability to mobilize private funds.

Ranja concludes by arguing that the institutional framework for privatization was weak,

comparative to the duties and responsibilities allocated to them.82 There was need to

strengthen the institutional capacity and formulate a strong legislative framework. Ranja

argu s that joint ventures with the government have been most successful among the

techniques. Public offering of shares through the stock market has been hampered by stock

listing requirements. However. through contract management it has been realized that it is

possible to restructure most companies in readiness for privatization through the stock

exchanges.jRanja further argues for innovative privatization techniques such as debt swaps.

Ranjas study is hampered by historical limitations. Privatization Act had not been enacted.

The techniques of privatization have been reproduced in the Act though the innovative

techniques such as debt swaps have been left out. It may ho« c\ er be adopted by the Cabinet

as any other method approved under section 2S(e) of the Act. Ranja adopted a comparative

study of the techniques of privatization and examined what technique was most beneficial at

the time.

Capital market in Kenya has truly developed 1I1 this country to an extent that listing

requirements may not necessarily be a serious challenge to some state enterprises. The

public has a big appetite for initial public offers given that it provides an opportunity for

members of the public to speculate hoping to make quick capital gains. While adopting a

comparative approach of the methods of privatization, this study departs from Ranja because

it aims to develop a hierarchical model of privatization methods by asking the question as to

81 Ibid p. 17
81 Ibid p. 22
83 Ibid p. 23
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which of the methods have the best potential to greatly contri butc towards the achievement of

the desired benefits of privatization as outlined in the Act.

Winston gaira'" is the other lawyer that has done some stud: on this subject. He reiterates

the arguments of IMF and World Bank influence in privatization adoption and argues that the

government hurriedly started undertaking privatization without a legal framework something

that was questioned as illegal. Ngaira has considered the leg,t1 issues likely to arise at the

time as the need for a legal framework (which had not been enacted at the time). The legal

framework ought to provide for objectives of privatization and methods and procedures to be

followed. He notes that such a framework should also provide for exercise of pre-emptive

rights and rights of employees who may lose employment. Ngaira also urged Cora criteria for

foreign investor participation to avoid westernization of the economy. Lastly. he identified

the need for a suitable dispute settlement mechanism. The Act does not address all the legal

issues raised by Ngaira and this study comes in to fill the gap by evaluating the efficacy of

the Act from the perspectives of it . declared benefits.

Ernest Harsch85 evaluates how African governments (under pressure from creditor

institutions to act quickly) have often sold off thousands or state owned enterprises. He

argues that according to the proponents of privatization, the goal is to cut waste, improve

economic efficiency, stimulate the private sector and mobilize foreign and domestic

investment. However, 'the process has been fraught with problems and controversy, causing

governments to proceed carefully.Y" Ernest observes that privatization in Africa continues to

be very controversial and politically risky. The main fear has been job losses and reduced

benefits. African government did little to counter public views that privatization did not

work. Instances could be pointed where privatization attracted little amount of foreign

investments; frequently failed to roster genuine investment and had Icw linkages to any

broader developmental goals. Ernest points out that some indigenous business groups

criticized the prominent role of foreign companies in the Pri , atization process. Due to these

8~ Winston A. gaira,' Law in Economic development: Legal Issues in the Pri\ atization of Parasiaials in Kenya'
in Yash Vyas et la. (eds) Law and Development in the Third World, UONP. Nairobi (199<+) pp. 405-411
85 Ernest Harsch, 'Privatization Shifts Gears in Africa' Africa Recovery, April 2000
86 Ibid p. 8
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concerns African governments and international institutions such as the World Bank have

focused on a number of key privatization issues in an effort to reduce the problems and

increase the benefits.

Among the key issues identified by Ernest include minimizing job losses: paying greater

attention to social and political concerns; encouraging prospective buyers to outline future

investment plans: linking privatization programmes with broader development and private-

sector promotion strategies; broadening company ownership to include employees and

general public; ensuring better follow-up and monitoring; and implementing transactions in a

more open, transparent manner, with greater involvement by unions and other concerned

parties87 The issues enumerated by Ernest form the crust of this study. This study

approaches them not from a general perspective but contcxiualizes the study within the

framework of the Act. The common theme is that privatization has been undertaken without

regard to social justice concerns and in an atmosphere that has not been participatory

transparent and accountable. The study aims to examine and propose solutions to these

challenges.

1.9 Conclusion

The present chapter has considered the historical background of privatization and identified

the legal problems under study. The theory of the study is underpinned on law and society

and its various branches such as law and development and 1(1\\ and economics. Chapter two

which follows lays the basis for considering the legal problems in greater detail especially

with regard to the capacity of the Act to achieve social justice.

~- He asserts that the last point is parricularly important. according to a 199t) working paper or the U Economic
Commission for Africa (ECA).The paper emphasizes that achieving broader national consensus is vital, it states
that' a participatory approach to privatization by providing public information and encouraging debate is the best
way to secure consensus.' Paper cited as 'Broadening Local Participation in Privatization of Public Assets in
Africa', 1999, prepared for EAC's Economic and Social Policy Division by Dawir Makonnen. a consultant.
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CHAPTER TWO

PRIVATIZATION REGIME AND SOCIAL JUSTICE

2.0 Introduction

The previous chapter gave a general overview of the privatization history in Kenya that

culminated with the enactment of the Privatization Act. It argued that it is possible to use

design a privatization model that is not driven by market forces. Social equity is an

alternative framework that may be used to evaluate benefits of a privatization process.

This chapter presents the argument that Kenya's Privatization Act is based on the concept

of efficiency gains at the expense of social equity. The chapter will discuss the

privatization framework in Kenya concentrating more on objectives of privatization and

privatization methods and the underlying theory of efficiency. A correlation of

privatization methods and attainment of economic and social rights wil] be attempted as

an alternative basis for privatization benefits evaluation. The focal point will be to

critique the efficiency model as a primary objective of privatization process. The debate

on cost/benefit analysis of privatization process will be introduced and it will be argued

that efficiency gains is inappropriate objective of privatization process if social equity is

not considered. The study begins with tracing privatization from an international

perspective before examining the domestic legal framework in Kenya.

2.1 Privatization ideology

The ideological context of privatization, as an economic policy is set in economic

orthodoxy; the dichotomy between a capitalist world economy and a politically-coercive

economic system.The rule of the market forces advanced by Adam Smith with price as

the major determinant of exchange is embedded in a capitalist-world economy and

represents one economic system. On the other hand some states were actively engaged in

economic activities like in the centrally planned economies that promoted communism as

an alternative ideology. The Bretton Woods Agreement (1944) inaugurated a post-war

economic system premised on Keynesian economic doctrine of state intervention. It

defined post war-economics in the west for over 30 years. The United States gained

I Claude V Chang', Privatization and Development, Ashgate, England, (2006) p :;
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economic dominance while the European Union emerged a regional trading block to

counter the influence of communism advanced by the Soviet Union through the Council

for Mutual Economic Assistance?

As elaborated by Chang' the Bretton Woods Agreement provided a framework for many

states to nationalize major sectors of their economies. An example was the United

Kingdom that pursued welfare economics and state control of the commanding heights of

their economy. The pursuit of welfare economics by some states served to distort the

dichotomy of capitalist vs. centrally planned economies. Latin America and Asia

embraced import substitution as a development strategy. The Asian Tigers later emerged

with market-augmentation as an alternative ideology to capitalism and communism.

Newly independent states were spoilt for choice and most of them, to restore nationalist

feelings, adopted economic systems consistent with their cultural practices.

Developments such as stagflation in the 1970s paved the way for shift from welfare

economics and return to economic orthodoxy. Secondly. the widespread collapse of

economies arising from the debt crisis of the early 1980s was a contributing factor to

renewed desire to control socialism by extending market fundamentalism to developing

countries. Thirdly, the migration of Eastern European countries to a market economy

reinforced the ideology of market fundamentalism. Lastly. the collapse of Soviet Union

in 1991 was a major blow to communism as an alternative ideology.'

The policies of state intervention in the economy (Keynesian responses) did not prevent

the slide of western economies into recession in the 1970s. Hitherto there had been

opposition to the ideology of Friedrick Von Hayek that state intervention in the economy

was a threat to freedom. The failure of policies pursued by Keynesian economists

vindicated the ideology of Von Hayek." The free market ideology was embraced by

Margaret Thatcher in the UK and Ronald Regan in the US. They were influenced by the

ideas of Von Hayek that big government was the root cause of recession and that holding

2 Ibid
3 Ibid p. 4
4 Ibid
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down government spending by shifting to free-market economics was the solution. Free-

market liberalism thus replaced Keynesian economics as the determinant economic

policy on both sides of the Atlantic."

Ronald Reagan had another war on his hands which was to fight the spread of

communism. His strategy was not only to preserve democracy within the US but also to

spread it across the rest of the world. The vehicle for achieving the spread was to tie US

foreign assistance from development-oriented to military-oriented, and from multilateral

to bilateral with conditions for political reform attached. Chang states that 'The Bretton

Woods Institutions became instruments of US foreign policy in its bid to secure external

leadership in pursuit of its national security and economic interests and a market-oriented

economic system. In this effort the US found full support in the Thatcher Government.

Hence, funding of the IMF and the World Bank was reduced by the US and the UK in

keeping with a distinctly ideological approach to foreign aid.' 6

Another important development was the debt crisis which arose from Mexico's inability

to service sovereign debt to money-centre banks located mainly in the US. The money-

centre banks had previously accumulated huge deposits arising mainly from petrol-

dollars of the oil-crisis boom. They found state funded projects mainly in Latin America

to be attractive investments for recycling the petro-dollars. The developing countries on

the other hand were willing borrowers. The loan conditions were lax as the money-centre

banks realized after default. Specific contributing factors to the debt crisis were external

shocks; development aid policy drift; and the Baker plan. A brief examination of these

factors is useful so as to get the perspective of how they shaped privatization ideology.

(i) External shocks

Between 1979 and 1981, the World experienced several external shocks which were

devastating to most of the developing countries. First there was the second oil shock that

5 Ibid p. 5
6 Ibid
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saw oil prices sky-rocket. This left many developing counties with huge external debts

that were unserviceable. Developed countries pursued anti-inflationary pressures that had

the effect of contracting exports from developing countries. This further worsened

balance of payments position for developing countries. Tight monetary policy pursued by

the US had a negative impact on interest rates enjoyed by borrowers. Regime of high

interest rates was born. The impact of these external shocks on developing countries was

immediate.

(ii) Development aid policy drift.

The policy of official development-aid was rever ed by the Regan and Thatcher

administration. Jt was a call on developing countries to pursue alterative sources of

funding development. The free-market ideology was loaded upon developing countries as

panacea for budget constraints. The new policy was that developing countries 'were to be

made less reliant on official aid and more upon market forces. including providing

commercial opportunities and incentives for investment by both domestic and foreign

enterprises.t The US bilateral approach was designed to ensure that foreign aid became

the principal means to influence reforms in aid-dependent countries. "No reforms no aid'

was a familiar slogan. As noted earlier to muzzle the IMF and World Bank into

supporti ng policies of the US and UK they substantially reduced thei r contri butions to the

Bretton Wood institutions. The Bretton Wood institutions were required to implement

what become known as the Baker plan discussed below.

(iii) The Baker plan

Mexico was unable to service its huge external debt while the money-centre banks were

equally unprepared for the default. The balance sheets of the money-centre banks was in

a sorry state. The debts were a big proportion of the equity with an exposure of 125

percent (debt exposure/equity ratio).8Chang' observes that the 'realization that a collapse

7 Ibid p. 6
8 Ibid p. 7
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of the western banking system was imminent caused the governments of the lending

countries to act to avert the collapse. Managing the Debt crisis became an imperative of

US foreign policy from which evolved the Baker Plan. 1n order to justify fundamental

structure changes to the economic systems in developing countries, the Baker Plan

framed the crisis as arising from inappropriate policies or the developing countries and

not as arising from exogenous shocks or poor lending policies of the money-centre banks.

It further signaled the nature and extent of reforms required by the US government which

were to be administered by the IMF and Bank as loan conditions.,9

Chang' concludes that the outcomes of the above contributing factors was to entrench the

Baker plan which was fully incorporated into IMF and World Bank lending policies.

Privatization of state-owned and state-controlled enterprises which were either

established or nationalized in keeping with the notion of state capital ism and which were

inefficient users of resources was made a reform imperative.lKulundu Mandall

discusses structural adjustment policies (SAPs) as an international pol icy that undermined

poverty reduction. He alludes to the control measures taken by governments in the 1960s

and 1970s which had considerable negative effects on the overall economic dynamism

and expansion. The control measures were responsible for inefficiencies which hindered

employment creation and also undermined purchasing po« er. He gives example of wage

and price controls and excessive participation of government in the economy. Because of

the inefficiencies there was no incentive for both domestic and foreign investors.

The Baker plan was mostly concerned with addressing inefficiencies in developing

countries. Development aid was to be tied to reforms. These reforms targeted structures

or institutions in the developing countries. Countries were required to implement SAPs

by the IMF and World Bank before accessing aid. The SA Ps were also otherwise known

as aid conditionalities. Manda observes that the period 1980s to 1990s 'can be regarded

as the economic reform period albeit delays and backtracking in the implementation of

9 Ibid
10 Ibid p. 8
II Kulundu Manda, 'A Review of Anti-Poverty Policies and Initiatives in Kenya ill Proceedings ofthe National
Workshop on Poverty and Policy in Kenya, Nairobi August 2006, Jane Kabubo-Mariara (eel), UNOP, 2009 p. 146
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some of the reforms.' 12 The reforms associated with th is period incl ude measures to

enhance economic efficiency by strengthening the role of private sector, dismantling

price controls, reducing or removing import controls, implementing financial reforms and

privatizing parastatal enterprises. 13

Development scholars supported and criticized in equal measure SAPs. SAPs were

generally expected to enhance poverty in the short term with compensating gains in the

long run. The measures led to job layoffs or removal or subsidizes which increased

consumer prices before the benefits of efficient production could reverse the price hikes.

Manda states that following the introduction of economic reforms in the ]980s in Kenya,

there was a raging debate on the impact of the reforms on poverty. He recounts that one

school agued that SAPs tend to aggravate poverty situation through reduction in

government expenditure and subsidies on the essential services like education and health.

The reduction in government expenditure has adverse effects on the poor who depend on

the services provided by the government. A related argument is that SAPs reduce or

remove wage and other price controls and regulation in the economy in favour of market

forces, thereby reducing the protection of the poor and other vulnerable groups from the

negative effects of a laissez-faire economic system. The other common criticism of SAPs

and their impact on the poor is with regard to loss of employment. This problem is

usually prevalent in the short-term due to massive retrenchment by both the public sector

as well as reduction of employment in the private sector as uncompetitive firms lose their

Market share. 14

Another dimension highlighted by Manda, on the impact of SAPs in Kenya is the

opportunity that was created for political heavyweights to distort the market. Following

trade liberalization the distortion took place through import of goods such as maize and

sugar without paying duty. Poor farmers could not sell their produce to recover farming

costs. The textile industry was affected due to import of cheap second hand clothes. The

success story of SAPs is mixed. Countries in Sub Saharan Africa that adopted appropriate

!2 Ibid p. 147
13 Ibid
14 Ibid p. 148
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policies saw Increase In economic growth while others saw a decline 111 economic
1-growth. )

SAPs were criticized generally due to their impact on social development programmes in

developing countries. Amidst pressure from GOs, civil society and change in leadership

at the World Bank, international financial institutions adopted a new policy approach

towards providing aid. In a meeting held in September 1999 between the International

Monetary and Financial Committee (composed of ministers of finance of member

countries and central bank governors) and the Development Committee (a joint

committee of the governors of both the World Bank and 1M F) adopted a paper proposing

new ways of delivering aid, that is "aid technology+'". The aid lending was to be based

on poverty reduction strategy papers (PRSPs). The five core principles that underlie

PRSP development and implementation werel7
:

a) Country driven

The PRSP was a broad-based participatory process b civil society and private sector in

all operational steps. Consequently, lending was to be based on policies that are

developed nationally rather than in Washington - this was expected to promote

'ownership'. Secondly, lending policy changed to linkages aimed at reducing poverty to

the fiscal and macroeconomic framework.

b) Results oriented

PRSPs were to focus on outcomes that would benefit the poor. Lending policy drifted

towards reducing the gap between policy and results. Action plans lor reducing poverty

were preferred to poverty measurement approaches.

c) Comprehensive

PRSPs were based on the need to recognize the multidimensional nature of poverty.

Poverty situations were to b analyzed taking into account its various forms and not only

13 Ibid p. 149
16 Karin Christiansen and Ingie Hovland, The PRSP Initiative: Multilateral Polin Change and the Role of Research,
Overseas Development Institute, London, August 2003. available at ~\ w.odi.oru.uk re~ollrccs/docs. 174.pdf
accessed on 10/9'2012.
17 Ibid p. 3-4
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standard of living or level of income. Lending was based on initiatives that open up

strategy for a process of broad based partici pation

d) Partnership oriented

Tackling poverty was a coordinated effort of development partners both bilateral and

multilateral and non governmental organizations.

e) Based on long term perspectives for poverty reduction.

A long term perspective was favoured because it provides opportunity for new ways of

delivering aid. It recognizes that resources are not available for immediate realization of

poverty reduction strategies.

Adoption of poverty reduction strategy paper (PRSP) was a major step taken by

international financial institutions to address the weaknesses of SAPs. Kenya's PRSP was

prepared with the twin objectives of reducing poverty and increasing economic growth in

the country. After the brief overview of the international factors behind privatization it is

now appropriate to consider an overview of domestic privatization law in Kenya.

2.2 Overview of privatization legal framework in Kenya

The Act is a short legal piece comprising of fifty one sections and three schedules. As

pointed out earlier the Act was enacted in the year 200SIX but was to come into force on

such date as may be appointed by Minister by notice in the Gazette.I') Through Legal

Notice No. 397 of ih December 2007 the Act came into force on Isl January 2008. The

Act adopts a typology of private and public ownership in conceptualization of what

constitutes a privatization. The transaction must result in a transfer other than to a public

entity of any of the following-

(a) assets of a public entity

(b) operational control of assts of a public entity

(c) operations previously performed by a public entity.

18 Date of assent was 13th October 2005.
19 Section I of the Act.
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The underlying assumption in economic orthodoxy is that private ownership leads to

efficient utilization of resources because of rational maximization and that public

ownership is inefficient due to the problem of social cost and public choice. Public agents

are perceived as lacking incentive to internalize any externalities and suffer from

information asyrnmetry.i'' The other problem associated with public ownership is the

bureaucracy and vested interests. A public body may be captive to various interests such

that resource allocation may not be based on efficient allocation but on desire to capture

political support. This was the case with state corporations in Kenya where the elite in

government could appoint relatives without caring whether the labour is required. The

reasons behind reform of state corporations and how the operations of state corporations

informed the development of pri vatization law were discussed in chapter one.

The point to stress here is that the efficiency model is based on an underlying assumption

that private ownership is 'best' The assumption needs to be treated with caution.

Otherwise transfers to private ownership will be a matter of course. The role of efficiency

will become more apparent when we consider the desired benefits of privatization. For

now lets us turn to consider institutions set up under the Act.

a) Privatization Commission

The statutory body set up to oversee implementation or the Act is the Privatization

Commission?' The mandate of the Commission is (1) formulate, managc and implement

the privatization programmer" (2) make and implement specific proposals for

privatization in accordance with privatization programmer':' (3) carry out any functions

provided for under the Act;2..J and (4) carry out any other function that the Commission

considers may advance the privatization prograrnme.v'Thc Commission is made up of

20 Robert McMaster, 'The Welfare State and Privatization'. in John B. Davis and Wilfred Dolfsma eds., The Elgar
Companion to Social Economics, Edward Elgar Publishing Ltd 2008 at p. 523
" Section 3 of Privatization Act, Act 0.201'2005
22 Ibid section 4(a).
23 Ibid section 4(b).
24 Ibid section 4(c).
25 Ibid section 4(d).
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eleven members." The chairman is appointed by the President.27 He/she must be a person

of high integrity with university degree and at least ten years experience in either the

public or private sector.i" The other members are the Attorney Genera1.2lJ the Permanent

Secretary to the Treasury.i" the Executive Director and seven other members' ' The seven

other members must not be public officers. They must have expertise in such matters as

will ensure that the Commission achieves its objectives. The seven members are

appointed by the Minister responsible for Finance upon recommendation of the relevant

committee of Parliament. Each of the members shall hold office for a term of three years

renewable only once. The Chairman and any of the seven members appointed by the

Minister may be removed from office on any of the grounds set out in section 8(2) of the

Act.

The Executive director is the chief executive officer of the Commission and he performs

such duties as are assigned to him by the Commission.32 I lc is appointed by the Minister

through a competitive process. He must be a person who possesses experience and

expertise in either financial management, banking or economics and in addition must

have experience and expertise in matters of public policy.vThe Commission has powers

to employ its own staff and may delegate this duty to the Executive officer for certain

ranks." The Commission is a state corporation and the terms and conditions of service of

the employees and allowances or members of the Commission are recommended by the

State Corporations Advisory Cornmitteer"

Funding of the Commission is through (1) parliamentary appropriations and (2) grants

and donations approved by the Minister.36The Commission is audited annually in

26 Ibid section 5( I).
n Ibid section 5( I )(a).
28 Ibid section 5(2).
29 Ibid section 5(1)(b).
30 Ibid section 5( I )(c).
31 Ibid section 5( I )(d).
32 Ibid section I O( I).
33 Ibid section 10(2).
34 Ibid section I I (10) and (2).
35 Ibid section 9 and 12.
36 Ibid section 14.
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accordance with the Public Audit Act37 The Commission should also prepare for each

financial year an annual reportJ8 which is to be submitted to Parliament through the

Minister.39 The annual report should contain financial reports of the Commission and

where a state corporation has been privatized during the year, a statement of the assets

and liabilities of the state corporation and the proceed from the pnvatization.I"

b) Privatization Appeals Tribunal

The Act establishes the Privatization Appeals Tribuna!.41 It consists of three members."

The chairman is appointed by the President and must be a person qualified to be

appointed as a judge of the High Court. The other two members are appointed by the

Minister and each of them shall be a person with knowledge or experience in

privatizations or management. either of the three members should be a member of the

pub Iic service. a member of the Commission or its employ ee.-l3The chairman holds office

for a term of five years while a member holds office for three years." 0 member of the

Tribunal can hold office for more than two terms.V The President may remove the

chairman and the Minister may remove any of the two members on the grounds specified

in subsection 7 of section 44.-l6 The Tribunal has a secretary designated by the Attorney

General." nlike in other Acts where the jurisdiction of the Tribunal is clearly defined in

the body of the legislation, the Act is not explicit as to the jurisdiction of the tribuna!'

One has to fall back on the second schedule of the Act titled 'procedure for objections

and appeals.'

37 Ibid section IS.
38 Ibid section 16( I)
39 Ibid section 16(2)
40 Ibid section 16(2)
41 Ibid section 44( I).
42 Ibid section 44(2).
43 Ibid section 44(3).
44 Ibid section 44(4).
45 Ibid section 44(5).
46 The grounds include, bankruptcy of member, conviction of a criminal offence or incapacitation b) reason of
prolonged physical or mental illness that prevents perform of duties.
47 Supra Privatization Act. section 45.
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In order to understand how the process is designed to work. one has to refer to section 36

of the Act. The section provides that 'when, for a privatization, it is determined to whom

the assets, operational control or operations are to be transferred and on what terms, the

Commission shall publish a notice in the Gazette of what bas been determined.' The

procedure for objections and appeals is premised on the provisions of section 37 of the

Act. It applies the second schedule to objections and appeals relating to what has been

determined. The Act seems to constitute the Commission a judge in its own cause. The

objection is to be filed with the Commission within five working days after publication of

the notice under section 364X The Commission is then expected to make a written

decision within five working days of the receipt of the objection and deliver a copy of the

decision to the objector."

The rationale of constituting the Commission arbiter of first instance appears to be the

need to give the Commission opportunity to address any objection administratively

before a judicial process is embarked upon before the tribunal. Whether, the rationale is

efficient is doubtful taking into account, that it is unlikely that the Commission may alter

its own decision. The time lines are also very strict and extreme vigilance is called for

while tracking the privatization process. How the Commission is to constitute itself while

determining an objection is not specified. The presumption is that the objection will be

dealt with like ordinary business and affairs of the Commission following the rules of

procedure laid out in the First Schedule. The Commission is expected to hold at least

four meetings in a year and the meetings should not be more than three months apart. 50

Determining an objection may present a logistical challenge to the Commission unless it

times determinations of privatizations to coincide with its scheduled meeting. The

quorum is also set very high at eight members out of a total of eleven. From an overview

of these provisions the efficiency of the Commission in determining objections has been

overstretched.

48 Para. 2( I) and (2) of the Second Schedule to the Act.
19 Ibid Para. 2(3).
50 Para. 2(2) First Schedule to the Act.
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It is envisaged by the second schedule that a person may appeal to the Tribunal if

dissatisfied with the reasons supporting the decision of the Commission. n appeal IS

made by filing a notice of appeal with the secretary of the Appeal Tribuna!.51 The notice

should be filed within seven working days of the date or delivery to the appellant of a

copy of the Commission's decision.Ylt should be accompanied by the appellant's initial

objection, the Commission's decision and the grounds of appeal. The appellant is

expected to serve a copy of the notice of appeal on the Commission within a period of

seven days after delivery of a copy of the Commission's decision. 53 All it means is that

an appellant has a period of seven working days to lodge and serve the Commission with

a notice of appeal. The Commission is expected to file a response to the notice of appeal

with the Tribunal within five working days after service." The Tribunal sets a date for

hearing within ten days from date of receipt of notice of appeal)) and concludes it within

ten calendar days.56After conclusion of the hearing the Tribunal has ten working days to

make its decision. It has the following powersr '

a) Annul anything done in the privatization process, including annul the

privatization process in its entirety;

b) It may give directions with respect to anything to be done or redone 111the

privatization process; and

c) It may order the paym nt of costs as between the parties to the appeal.

The Act preserves the supervisory jurisdiction of the High Court by granting a right of

appeal to the High Court from the Tribunal's decision. It should be exercised within ten

working days of date of receipt of Tribunals decision. It is not clear whether the Tribunal

should provide reasons for its decision. Good public administration demands that

decisions must be supported with reasons. The Tribunal has to provide reasons for its

decisions. This is more so taking into account the prox isions of article 47(2) of the

51 Para. 3( I) Second Schedule to the Act.
52 Ibid Para. 3(2).
53 Ibid Para. 3(4).
54 Ibid Para. 3(5).

;, Ibid Para. 3(6)
56 Ibid Para. 3(7).
57 Ibid Para. 3(8).
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Constitution of Kenya 2010.:iR Other than the above primary institutions under the Act,

the rest of the Act contains provisions to guide the Commission on how to execute the

privatization mandate. What follows is a discussion of the privatization methods available

under the Act and how they advance the ideology of economic gains.

2.3 Privatization methods

The methods of privatization are outlined in section 25 of the Act. The exact

interpretation of section 25 will be considered in the next part that deals with regulating

privatization methods. A detailed examination of the methods of privatization is found

below. The Act outlines the following as the methods of privatization:

2.3.1 Public offering of shares

A public offering of shares is a stipulated method of privatization ". This method entails

both an initial public offer (IPO) and a listing of additional shares. It was used by the

government in the privatization of Kenya Airways, Kenya Electricity Generating

Company (Kengen), Kenya Reinsurance Corporation and [\1umias Sugar Company. The

government further reduced its stake in KenGen and Mumias Sugar Company by

offloading additional shares through the stock market after listing of the companies. In a

public offering of shares the following considerations apply with regard to proceeds from

government shares. The proceeds from the sale of direct Government equity holding

shall be paid into the Consolidated Fund.6o The proceeds from the sale of a state

corporation's equity holding shall be deposited in a special interest bearing account

established specifically for that state corporation in order to protect the erosion of the

balance sheet of the state corporation'". Subject to the approval of the Minister, the

privatization proceeds realized by sale of a state corporation's equity holding shall be

used62
-

58 If a right or fundamental freedom ofa person has been or is likely to be adversely affected by administrative
action, the person has the right to be given written reasons for the action.
59 See section 2S(a) of the Act.
60 Ibid section 47(1).
61 Ibid section 47(2).
52 Ibid section 47(3).
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i.To liquidate the debts of the state corporation'";

ii.To pay the costs of financial and organizational restructuring of the state corporation'":

iii.To pay for capital investments by the state corporation'".

Any surplus proceeds after above payments shall be paid into the Consolidated Fund.66

This provision is mandatory and not directory. The Consolidated Fund is the

constitutional government purse. Any monies belonging to the Government of Kenya

should be deposited into this Fund. Unless exempted by 1<:1\\, state corporations wishing

to issue shares through public offers must comply with the provisions of the Capital

Markets Authority Act67

2.3.2 Concessions, leases, management contracts and other forms of public-private

partnerships

Forms of Public-Private Partnerships (PPPs) are another stipulated method of

privatization'". Concession has been employed by the government or Kenya and Uganda

in the Rift Valley Railways (RVR) concession. Management contracts have been

employed in the Kenya Power Lighting Company. Public-private partnership has been

employed by the City Council ofNairobi in its collaboration with Adopt A-light Limited.

The Corms of PPPs vary accordingly to the duration and the degree of transfer of risk to

the private investor. PPPs are a form of development of government projects through

tapping into private sector capital and expertise. A service contract, management contract

or a lease rarely transfer substantial risk to the private investor. On the other hand,

concessions. build operate transfer (BOT) and build own operate (BOO) are examples of

PPPs that transfer substantial risk to the private investor. Accordingly, they are long term

in nature usually 10 years and above. The RVR concession was for a term of 25 years. A

63 Ibid section 47(3)(a).
6~ Ibid section 47(3)(b).
65 Ibid section 47(3)(c).
66 Ibid section 47(4).
67 Cap 48SA and in particular The Capital Markets (Securities) (Public Offers. Listing and Disclosure) Regulations,
2002.
68 Section 2S(b) of the Act
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service contract is short term in nature. Averages 1 to 2 years. Management contract may

vary from 2 to 5 years and leases from 5 to 10 years.

The Act does not define what is a public-private partnership. It leaves open the question

whether any form of PPP is a privatization. ot all PPPs lead to privatization. Service

contracts for security are a common form of PPP in the public sector. It is prevalent

because public bodies feel that provision of security is not a core function and therefore

outsource the service so as to concentrate on their core mandate. Outsourcing of security

services is not viewed as pri vatization. The management contract that Kenya Power

Lighting Company had was not viewed strictly as a privatization.

The approach of the Act is revolutionary. It reshapes our thinking and calls for a

reexamination of all forms of public-private cooperation. The disturbing question will be

where to draw the line. Ongolo observes that 'PPPs are a variation of' Privatization in

which elements of a service previously run solely by the public sector are provided

through a partnership between the government and one or more private sector companies.

Unlike a full privatization scheme, in which the new venture is expected to function like

any other private business. the government continues to pan icipate in some way. ,69 The

definition of privatization under the Act encompasses the transfer to a private investor of

operations previously performed by a public entity. Contracting out does not necessarily

entail transfer of operations. The answer will however lie in invoking the provisions of

section 22(1) and (2) of the Act. A public body may implement a privatization outside a

privatization programme as long as it does not involve a substantial transfer of

operational control of a state corporation or a substantial part of its activitie ; or is not

prohibited by regulations made under the Act; or involves the transfer of a public entity's

interests in a state corporation or other corporation.

2.3.3 Negotiated sales resulting from the exercise of pre-emptive rights

69 David 0 Ong'olo, Public Private Partnerships. Practice and Regulatory Polic , in Kenya. paper prepared for The
Institute of Economic Affairs (lEA. Kenya). 7'1> July 2006, available at www.ic.tl.cnva.or.kr dOc.lIllh.:nts accessed on
14/05/2012.
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In company law pre-emptive rights refers to the right vested in a shareholder to demand

that another shareholder intending to dispose his shares must offer or sell his shares to

him as opposed to a third party not a shareholder. It is only after the shareholder has

renounced his right to purchase the shares offered that the selling shareholder may offer

them to other interested purchasers who are not shareholders or parties in a previous

contractual relationship. It is a property right that may be specifically enforced.

egotiated sales resulting from the exercise of pre-emptive rights is a stipulated method

of privatization. 70

The case of Safaricom limited is a good example. Vodacom renounced its pre-emptive

rights giving Telkom Limited the right to sell to the public. This meant that Telkom

Limited was free to dispose off its shares to a third party. The government opted to

dispose off the shares to members of the public through all initial public offer. It offered

ten billion shares at Kshs. 5/= each and raised the target or Kshs. 50 billion.

The government is a shareholder of Kenya Petroleum Refineries Limited. Other

shareholders were three multinational oil companies." The multinational oil companies

decided to dispose off their .50% stake in Kenya Petroleum Refineries Limited. They

offered their shares to the government so that the government could exercise pre-emptive

rights. The government delayed in doing so and the shareholders assumed that the

government was not interested. They invited bids for their shares but they could not

conclude the deal because the government had declined to renounce its pre-emptive

rights. The government missed an opportunity to privatize shares that could have been

acquired through the exercise of pre-emptive rights. The government indicated that it

favoured Tamoil Oil of Libya and was encouraging collaboration with Essar who won the

tender floated by the oil multinationals. The full speech of the Minister in charge is

instructi ve:

REMARKS BY DEPUTY PRIME MI ISTER AND MI ISTER FOR IT\.\NCE. HON. JlLJRU KENYATTA.
EGH. MP. 0 1 THE OCCASIO OF LJSJlERING I. 1 ESSAR E IERGY 0\'1 RSEAS

70 Section 2S(c) of the Act.
71 Shell Petroleum Company Ltd. British Petroleum Company Ltd and Chevron Global Energy Inc.
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LIMITED AS INCOMING SHAREHOLDER OF KENYA PETROLEUM RI-TINERIES LIMITED. ON 31ST JULY
2009 AT TREASURY BUILDI G. NAIROBL72

The Rt Hon Prime Minister. Hon Raila Odinga, EGH, MP Hon Minister for l.ncrgy. Hon Kiraitu Murungi Permanent
Secretaries Mr Joseph Kinyua & Mr Patrick Nyoike Ladies and Gentlemen.

L It is a great pleasure fen me to witness this important event when the Essar l.ncrgy Overseas Limited formally takes
up the entire 50% shareholding hitherto held by the industry shareholders in the Kenya Petroleum Refineries Limited
(KPRL). I join the Rt. I-Ion Prime Minister in welcoming Essar to participate alongside the Government in the
ownership of KPRL, I would like to register. on behalf of the Government 01' Kenya, my appreciation for the role that
the outgoing shareholders namely. Shell Petroleum Company Limited, the British Petroleum Company Limited and
Chevron Global Energy Inc. have played over the years in KPRL. Indeed w c are gratcfui to them for founding the
company in 1959.

2. Let me state at the outset that this is a share sale and purchase transaction between private; sector entities: Essar as the
in-coming shareholder and the three international oil companies. as the out-going shareholders. The transaction Ire are
witnessing today marks the end of negotiations between these parties, over the last several months. which has resulted
in the signing of a Share Sale and Purchase Agreement between them.

3. In SUppOI·t of this process, the Government has waived its preemption rights in KPRL. Indeed the Government had
the option to purchase the shares held by the 10Cs but chose not to do so. in order to maintain our shareholding at the
current level of 50%. At this level of shareholding, the public-private partnership that has existed between the
Government and the three oil companies will be maintained with Essar. In addition to the foreign direct investment that
will result from this transaction, this collaboration with Essar is expected to hrlllg on board Essars management and
technical skills that have made Essar Oil one of the major oil companies in lndi.:

4. In consideration for waiving its preemption rights, the Government has received a consideration or US$ 2 million
from Essar. This amount of money will be added to the Ksh.I.6 billion that the Government has so far set aside as
GOK equity to fund the modernization ofthe refinery.

5. One of the key objectives of both GoK and Essar as shareholders of KPRI. i, to upgrade and modernize the refinery
so that it can be efficient in serving the needs of our economy and our ncighb'Hlring economies. This II ill also enhance
Kenya's position as a rcgional hub

6. It is estimated that some US$400 million will be required to finance the modemizarion of the refinery. The
modernization of the refinery is expected to result, among others, in:
~ Improved processing efficiency, enabling KPRL to compete with other refineries:
. Production of products that meet changing international specifications and enl ironmental standards: and .
. Enhanced LPG storage and handling facilities.

7. The obligations of the shareholders in respect of the refinery modernization have been set out in the Shareholders'
Agreement that has been negotiated between Government and Essar as part olthis transaction.

8. Globally, returns on investments in petroleum refinery projects are known io be relatively 1011. with long gestation
periods. In support of this large infrastructure investment, as is common in PP!' projects, the Government will continue
to provide various forms of support to KPRL. In return for this support, the Governmeru has received assurance that
Essar is committed to fast-tracking the modernization ofthe refinery.

9. Once again while thanking the outgoing shareholders. I welcome Essar on board and look 101'\1arcl to the realization
of the benefits that the modernization of the refinery promises. Let me also take this opportunit , to thank the many
teams that worked on the various aspects or this transaction.
Thank you.

2.3.4 Sale of assets, including liquidation

This was successfully employed by the defunct Kenya National Assurance Company.

This was an assurance company engaged 111 life Insurance business. Due to

72 Visit www.treasLlry.go.ke/index.php accessed on 0 III 0/20 IO.
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mismanagement it collapsed in the early 1990s and a statutory manager was appointed.

The company could not be turned around and the government decided to sell its assets to

settle claims and to liquidate it. The government has also been toying with the idea of

liquidating Miwani Sugar and Muhoroni Sugar company both in receivership. Sale of

assets including liquidation is a method of privatization.iUnless the public is engaged

during liquidation the process may seem unaccountable. The experience of Kenya

National Assurance Co. Limited may be instructive. Due to negative publicity it put up

this public notice: 74

"Our attention has been drawn to reports appearing in a section of the press regarding the sale of
property assets of the Life Fund by Kenya National Assurance Company (2001) LId The
newspaper reports contained inaccuracies likely to cause disqu.et to the policyholders and the
general public.

The management of Kenya National Assurance Company (2001) t.to would therefore like to make
the following statement regarding the sale of property investments belonging to the Life Fund to
put the record straight-

Name of Property Valuation by Valuation by Sale Price

Official Government

Receiver in Chief Valuer in

2000 200'-117

Corner House Shs550 Million Shs 620 Shs 700.7
Million Million

Birna House, Nairobi Shs 400 Million Shs 560 Shs 560
Million Million

Birna Tower, Mornbasa Shs 250 Million Shs 256 Shs 256
Million Million

KNAC Tower, Kisurnu Shs 21 5 Shs 224 Shs 224
Million Million Million

Protection House Shs 200 Million Sh,220 Shs 220
Million Million

Town House, Nairobi [- Shs 190 Shs 2 10 Shs 210
Million Million Million

Salama House Shs 95 Million Shs II )Million Shs
127,786,000

Barnburi Plot Shs 22.5 Shs 26 Million Shs
Million 43,945,000

Eldoret Complex Shs 27.5 Shs 22.5 Shs 50
Million Million Million

Tiwi Plot, Mombasa Shs 8.76 Shs II Million Shs 16
Million Million

73 Section 25(c) of the Act.
74 ww~.K~lJ'y~P91L(;gL1219J!:~P9..L~QIDaQQQ!Q7!visited zs" July 20 II.
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Managers House, Shs 6 Million Shs 7.5 Million Shs 7.5
Mornbasa Million

Managers House, Kisumu Shs 4.2 Million Shs 4.8 Million Shs 4.8
Million

Managers House, akuru Shs 3.5 Million Shs 2.55 Shs 2.650
Million Million

Managers House, yeri Shs 3 Million Shs 3.2 x lillion Shs 3.2
Million

Kisumu, Ex-Ohawa Plot Shs 1.35 Sh~ 1.35 Shs 135
Million Million Million

Value of corner house.

Corner House was valued for Sh 550 million by Girnco Limited in Jun, . ~()()O for the Official
Receiver. This valuation was done along with the valuation ofall the l'll'peny illl csuncnis listed
above. lhe property valuations formed the basis of the total value of the assets truusfcrux] to
KNAC C:~O()I) Lid from the Official Receiver ill March, 2002. The valuation report and the values
of the properties were accepted by the High Court for the purpose ofthe I ransfer

Subsequent valuations

The Board requested the Government Chief Valuer to carry out valu.u.on or all propcrtic-, in March. 2004
in preparation 1'01' sale. The valuations formed the: I\:SCI'VC prices.

Corner House was valued for Shs 570 Million in March 2004 bv the CiOVCrIllllL'1l1 Chief Valuer. The
building was revalued 1'01' Shs 620 Million ill July, 2()07 by the (ip\ cumcnt Chid' Valuer before it was
advertised for sale."

2.3.5 Other method approved by Cabinet

Apart from the above methods of privatization, the Cabinet may approve a particular

method of privatization. Where the Commission intends 10 ask the Cabinet to approve a

method of privatization not contained in the Act, the request should be contained in the

specific privatization proposal. The law requires that the alternative method of

privatization be contained in the approval of a specific privatization proposal." The

enumerated methods of privatization contained in the Act are not exhaustive. At best they

are indicative of what privatization entails. Other methods that may be considered

include:

a) De-monopolization,

This is opening up a sector that is monopolized by stale enterprise for competition

through allowing private sector to participate in provision or the goods or service. State

75 Section 25(d) of the ACL
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monopoly in Kenya include Kenya Power, Kenya Airports Authority, Kenya Petroleum

Refineries Limited and Kenya Pipeline Company.

b) De-regulation

This is removing state enterprises from regulating economic activities. Most of the state

enterprises in these areas are regulatory in nature and therefore non commercial. They

however oversee regulatory affairs such as licensing, dispute resolution, rule or standard

setting etc. They include state corporations such as Betting Control and Licensing Board,

Capital Markets Authority, Central Agricultural Board. Coffee Board of Kenya,

Electricity Regulatory Board, Export Processing Zones Authority, Cotton Board of

Kenya, NGO Coordination Bureau, Kenya Sugar Authority. Radiation Protection Board,

Pharmacy and Poisons Board etc.

Where regulations are removed it means that there is free entry and the principle 'buyer

beware' applies. Principles such as voluntary regulation become relevant and the debate

has been whether voluntary regulation is effective to protect consumers from

malpractices such as abuse of market power. For example, the Media industry has

opposed attempts to regulate it and instead have adopted for self regulation through a

Media Council set up under the Media Act. 76

c) Management/employee buyouts

Arises where a core group of managers team up to purchase a controlling interest in the

enterprise. The assets of the enterprise may be used to leverage the purchase. Cash flow

therefore becomes an important consideration. It is a way or rewarding a particular group

such as managers or employees in some jurisdictions. In Kenya the Act prohibits the sale

of shares on credit in a privatization."

d) Joint ventures

76 Act NO.3 of 2007. Section 3 establishes the Media Council of Kenya. It hd~ functions to arbitrate between the
government and the Media, or media and the public and intrarnedia disputes
77 Section 34 of the Act.
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Though not expressly mentioned in the Act it is a common method of privatization. It

involves the participation of government or state corporations and private sector in a joint

enterprise either as shareholders or partners. The method is common 111 developing

countries because it allows the state to retain a controlling interest 111 the public

enterprise. The controversy surrounding the separation of ownership and control in East

Africa Portland Cement Company Limited is a perfect example. The government of

Kenya owns 25% shareholding and National Social Security Fund (NSSF) owns 27%.

The Permanent Secretary Ministry of Industrialization suspended the entire board of

directors on the basis that the government has a controlling stake (approx. 52%

combining the two shareholdings). The Board on the other hand refuted the claims

advancing the position that NSSF is separate from Treasury and that the Permanent

Seer tary had no powers to suspend.

The danger of joint ventures is that the structure of the joint venture will depend on the

intentions of the government and political interference cannot be ruled out.

e) Reorganization into smaller units

It is another technique of privatization where a public enterprise which is big in size and

operations is reorganized into smaller units prior to privatization. The dismantling of the

Kenya Posts & Telecommunications into three business divisions is a good example. The

organization was dismantled into telecommunication services undertaken through

Telkom, postal services undertaken through Postal Corporation of Kenya and regulation

undertaken by Communications Communication of Kenya.

f) Infusion of new capital

Some scholars include infusion of new private capital as yet another technique of

privatization. Chang' argues that with such new capital, the capitalization of the entity is

altered to reflect the change in composition of ownership. The funds are normally for

major rehabilitation or refurbishment or massive capital acquisition. Jt is a privatization

becau e it dilutes state ownership and provides funds for specific purpose78In its pure

78 Chang', note I p. III
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form it does not raise cash from sale of equity as does a secondary offering to the public

or private sale. It is however, an available mechanism to reduce the size of the public

sector and to transfer the cost of rehabilitation and expansion onto the strategic investor.

2.4 Privatization programme

The Commission is obligated to formulate a privatization programme that it then submits

to the Cabinet for approval.I" After approval of the programme the Commission then

publishes it in the Kenya Gazette.i'' No amendments are permissible without approval of

the Cabinet. in the event of an amendment it should be published in the Gazette.8lThe

Minister has powers to make regulations that may require the Commission to include

certain activities that are not privatizations within a privatization prcgramme.Y The

regulations must be approved by Cabinet before release to the Commission. A non

privatization activity becomes a privatization activity if included in the programme and

the Act then applies to the activity as though it were a privatization.

No privatizable activity should take place outside the privatization programme.V The Act

expressly forbids the transfer of a public entity's interests in a state corporation or other

corporation.f" or the transfer of the operational control of a state corporation or

substantial part of its activities without inclusion in a privatization programme.f" In

addition any other privatization prescribed by regulations is also forbidden. The

Commission has the exclusive authority to manage and implement the privatization

programme.

2.4.1 Benefits of privatization programme

79 Section 17(2) of the Act.
80 Ibid section 17(3).
81 Ibid section 17(4).
82 Ibid section 20.
83 Ibid section 22( I).
84 Ibid section 22(2) ( a).
85 Ibid section 22(2) (b).
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The Act specifies what benefits a privatization programme should achieve. It requires

that the Commission should take into account these goals of privatization while

formulating its privatization programme.i"

a) The improvement of infrastructure and the del ivery of publ ic services by the

involvement of private capital and expertise;

b) The reduction of the demand for government resources:

c) The generation of additional government revenues b , receivmg compensation for

privatization;

d) The improvement of the regulation of the economy by reducing conf icts between the

public sector's regulatory and commercial functions;

e) The improvement of the efficiency of the Kenyan economy by making it more

responsive to market forces;

f) The broadening of the base of ownership in the Kenyan economy; and

g) The enhancement and development of the capital markets.

There is no provision for promoting social equity as a desired objective. On the contents

of a privatization proposal there is mention of recommendation lor dealing with the

employees directly affected by the proposed privatization. including dealing with any

benefits they might be owed.x7 These provisions are not effective to secure employee

rights. Stakeholders affected by a privatization have no opportunity of public

participation before recommendations are made to the Cabinet for approval of a

privatization. Other than compelling that a valuation be carried to assist the Commission

in implementing the privatization proposal no other safeguards such as social impact

assessment has been institutionalized to mitigate adverse consequences of privatization.

An examination of the approved privatization programme will significantly vindicate the

point of lack of social equity in privatization programmes.

2.4.2 Approved privatization programme

86 Ibid section 18( I).
87 Ibid section 24(d)
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The Privatization Commission in line with its mandate has prepared a privatization

programme which was approved by the Cabinet. Subject to certain exceptions no

privatization can take place unless it is included in the privatization programme.i" The

approved privatization programme covers the year 2008 to date. An exhaustive

evaluation of the role of privatization in alleviating poverty requires a critical review of

the impact of the proposed privatization programme on social and economic rights. Other

than promoting economic efficiency gains does it promote social equity. This section is

devoted to analyzing how the proposed privatization programme will help promote

alleviation of poverty. The focus of review is to evaluate whether the proposed

privatization programme is geared towards improving efficiency in critical social sectors.

Critical social sectors are determined on the basis of Article 43 rights and they include

health, food, water and sanitation, social security and education. Social justice is a

cardinal consideration in human development. Development is no longer about brick and

mortal but putting the human person first.89 The approved privatization programme has

been reproduced in the Table below9o to facilitate an evaluation of its impact on social

justice.

No Institution and current Objectives to be achieved through

privatizationpublic sector shareholding

KenGen - GoK 70% 1. Mobil ization of resources for

additional investment;

ii. Enhancement of transparency and

corporate governance,

iii. Broadening of shareholding in the

company:

IV. Development of the Capital

Markets:

88 Section 22 of the Act
89 The philosophy behind Article 19( I) and (2) of the Constitution of Kenya, 2010
90 Source Privatization Commission website. See\:\,vvY",pc:,gS),Kg accessed on 1:2 9 :2012
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2.

v. Raising of resources to support the

Government budget.

Kenya Pipeline Company -

GoK: 100%

1. Mobilization of resources for

additional investments;

ii. Enhancement or transparency and

corporate governance;

iii. Broadening of shareholding in the

company:

IV. Development of the Capital

Markets:

v. Raising of resources to support the

Government budget.
'l.J. Kenya Ports Authority -

Eldoret Container Terminal

- GoK: 100%

Completed 111 1994 but has not yet

been operationationalized.

Privatization to address

operational ization to serve the Great

Lakes Region and Southern Sudan.

Will enhance Kenya's and regional

competi ti veness facilitateand

investment and economic growth.

4. Kenya Ports Authority -

Outsourcing of stevedoring

services - GoK: 100%

To improve efficiency in delivery of

services through mobilization of

private sector financial and

management resources

5. Kenya Ports Authority -

Development of Berths No

11 - 14 - GoK: 100%

Capacity throughexpansion

mobilization private sector capital

and management resources

6. Chemelil Sugar Company

- ADC: 96.21 % and DBK:

1.42%

To meet Government - COMES A

sugar safeguards commitments to

privatize sugar companies. Will

mobilize resources to support
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7.

expansion and modernization

programme for the company.

8.

9.

10.

South Nyanza Sugar

Company Limited - GoK:

98.8% ICDC: 0.7% and

lOB: 0.3%

Nzoia Sugar Company -

GoK: 97.93% and lOB

Capital Limited: 0.94%

Miwani Sugar Company

Limited - (under

receivership) GoK: 49%

Muhoroni Sugar Company

Ltd - (under receivership)

ADC: 16.9%,

Development Bank of

Kenya: 0.3%

To meet Government - COMESA

sugar safeguards commitments to

privatize sugar companies. Will raise

funds for rehabilitation of the mill.

To meet Government - COMESA

sugar safeguards commitments to

privatize sugar companies. Will

address the excess debt situation and

mobiles resources to support

expansion and modernization

pro grarnm e.

To meet Government - COMESA

sugar sa feguards commitments to

privatize sugar companies. Will

address the excess debt and the

financial and human resource needs

of the company.

To meet Government - COMESA

sugar safeguards commitments to

privatize sugar companies.

Restructuring and privatization will

address the excess debt and the

resources required by the company.

11. Karbarnet Hotel - KTDC:

98.2%

Mobilization of resources to

rehabilitate and modernize existing

facilities. Privatization proceeds will

also support the industry through

additional loans by KTDC.
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12. Mt. Elgon Lodge Ltd -

KTDC: 72.92% Kitale

Municipal Council:

13.54% and Transnzoia

County Council 13.54%

Golf

KTDC:

Hotel Limited -

80% and

Municipal

Recommended privatization method

will also address the best option for

ownership and management of hotels

owned by KTDC.

13.

Kakamega

Council: 20%

Mobilization of resources to

rehabilitate and modernize existing

facilities. Privatization proceeds will

also support the industry through

additional loans by KTDC.

Recommended privatization method

will also address the best option for

ownership and management of hotels

owned by KTDC.

Mobilization of resources to

rehabilitate and modernize existing

facilities. Privatization proceeds will

also support the industry through

additional loans by KTDC.

Recommended privatization method

will also address the best option for

ownership and management of hotels

owned by KTDC.

14. Sunset Hotel Limited -

KTDC: 95.4% and Kisumu

Municipal Council: 4.6%

Mobilization of resources to

rehabilitate and modernize existing

facilities. Privatization proceeds will

also support the industry through

additional loans by KTDC.

Recommended privatization method

will also address the best option for

ownership and management of hotels

owned by KTDC.
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15. Kenya Safari Lodges and

Hotels Limited - KTDC

63.42% and KWS 0.02%

KTDC Associated

Mobilization

16

companies: (i)

International Hotels Kenya

Ltd - KTDC 40% (ii)

Kenya Hotels Properties

Ltd - KTDC 33.83% (iii)

Mountain Lodge Limited -

KTDC: 39.11% and Ark

Limited - KTDC: 5.64%

of resources to

rehabilitate and modernize existing

facilities. Privatization proceeds will

also support the industry through

additional loans by KTDC.

Recommended privatization method

will also address the best option for

ownership and management of hotels

owned by KTDC.

Privatization proceeds will also

support the industry through

additional loans and investments by

KTDC

17 National Bank of Kenya -

GoK: 22.5%, NSSF:

48.05%

To mobilize resources to support the

bank's future growth, support the

growth and stability of the financial

sector and the capital markets,

enhance corporate governance,

broaden shareholding and to recoup

part of the Government investment to

finance other development projects.

18. Consolidated Bank of

Kenya - Deposit Protection

Fund: 50.2% and shares

allocated to a number of

State Corporations and

To mobil ize resources to support the

bank's future growth, support the

growth and stability of the financial

sector, enhance corporate governance,

and broaden shareholding
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19.

Government Institutions on

account of deposits placed

by them in the weak banks

merged to form

Consolidated Bank: 48.8%

Development Bank of

Kenya - ICDC: 89.3%

Agrochemical and Food

Corporation - ADC: 28.2%

and ICDC 28.8%

Kenya Wine Agencies -

ICDC: 72.6%

East African Portland

Cement - NSSF 27% and

GoK 25%

Kenya Meat Commission -

GoK: 100%

New Kenya Co-operative

Creameries - GoK: 100%

To release funds invested by ICDC

for lend ing to industry and other

enterprises. Will address the Bank's

financial and management resources.

Will pass financial and operational

risk from Government to private

sector.

20.

21

22

23

24.

To address financial and management

resource needs. Also to address the

company" s excess debt.

To guarantee its continued existence

and viability.

Mobilization of resources for

additional investments, enhancement

of transparency and corporate

governance, broadening of

shareholding JI1 the company,

development of the capital markets

and raising of resources to support

Government budget.

Restructuring and privatization will

address KMC's future viability and

the required financial and

management resources.

Privatization of the company will

address future governance and
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25. umerical Machining

sustainabi Iity of its operations.

Its restructuring and privatization will

address the utilization of theComplex

Railways 51%

Kenya

and company's idle assets.

26
University of Nairobi 49%

Isolated power stations Concess i0ning approved by

Parliament through Sessional Paper

on Energy in October 2004. Inclusion

of the isolated power stations in the

program me

comprehensive

will facilitate

review of the

appropriate privatization method.

The Commission is still at the preparatory stages of privatization of the above SOEs.

Details are scanty on the status of each privatization. The information provided does not

indicate what method of privatization will be used. The detailed privatization proposal

submitted to the Cabinet contains information required by section 24 of the Act. It would

be useful if the Commission published detailed privatization proposals on its website for

public consumption. Acceptance of privatization would be boosted by transparency of the

process. Lack of flow of information creates unnecessary suspicion and resistance to

privatization programmes. Communication with relevant iakeholders is key to successful

privatization implementation."

Let us commence the evaluation of the approved privatization programme by considering

the rationale of privatizing the SOEs included in the programme. We start with the sugar

sector. Five sugar companies are set to be privatized. Commitment to meet COMESA

safeguard requirements is a common thread in privatizing sugar factories. Chemelil and

Sony are to be privatized to rehabilitate them and modernize them. Nzoia, Muhoroni and

Miwani have excess debt and privatization is designed to provide resources for meeting

91 David L. Ngarama, . Deal ing with resistance to privatization', Privatization omm ission, June 20 I0, avai lab Ie at
\\\\\\·.pc.go.kL: accessed on 10/912012.
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excess debt. Chemelil had a deficit of Kshs. 937,508,000 and Kshs. 623,618,000 for

2008/09 and 2009/10 respectively. In the years 2010111 and 2011/12 there was a surplus

ofKshs. 162,307,000 and Kshs. 173,430,000 respectively." All revenue in the four years

was internally generated. There was no grant from the government or any other quarter.

Muhoroni had a deficit of Kshs. 61,414,000 and Kshs. 187.735,000 for the years 2008/09

and 2009110 respectively. Surplus was Kshs. 261,220,000 and 238,277,000 for the years

2010111 and 2011112 respectively." All income was internally generated and there was no

grant from the government. Nzoia has had a surplus in all lour years of Kshs.

482,661,000,345,734,000,566,411,000 and 512,590,000 for the years 2008/09, 2009110,

2010111 and 2011112 respectively.F'All income was internally generated. South Nyanza

Sugar Co. also fared well. It made a surplus of Kshs. 81,673,000, 280,229,000,

322,449,000 and 296,885,000 for the years 2008/09, 2009110, 2010111 and 2011112

respectively." All income was internally generated. Mopping up excess debt in Nzoia

and Muhoroni is not supported by the fact that the companies are declaring surpluses.

This leaves the COMESA safeguards as the only overriding objective. It is not clear how

employee benefits or rights will be treated.

Privatization works well if there is effective regulation to ensure that no single player

distorts the markets therefore compromising the efficiency of market phenomenon. In the

sugar sector Kenya Sugar Board is the regulator. It will have to build capacity to regulate

markets. Most regulatory bodies suffer from lack of appropriate information and skills in

analyzing markets, analyzing risks, monitoring incentives. designing regulations and

following the political process of changing laws and regulations. To perform these tasks

the regulatory body will need high requirements for information and analytical skills and

develop strong enforcement capacity. Before fully liberalizing the sugar sector due

diligence on the capacity of the regulator should be undertaken as well.

92 Republic of Kenya, 20 I 1/2012 Annex of Estimates of Revenue and Expenditure of State Corporations of the
Kenya Government for the Year ending so" June 2012. p. 4.
93 Ibid p. 8
94 Ibid. p. 9
95 Ibid p. 10
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In the hotels sector, 5 hotels are to be privatized. GolfHotcl has made a surplus in all four

years. Kshs. 15,225,000, 12,279,000,9,980,000 and 12.723.000 for the years 2008/09,

2009110,2010111 and 2011112 respectively." All income was internally generated with

no grant from the government. Kabarnet Hotel made a surplus or Kshs. 447,000 in

2008/09 and a deficit of Kshs. 3,403,000 in 200911 0 and a deficit or Kshs. 1,493,000 in

2010111 and a surplus of Kshs. 697,000 in 20111129
- All income was internally

generated. Kenya Safari Lodges and Hotels Ltd had a surplus of Kshs. 22,719,000 in

2008/09, deficit of Kshs. 24,083,000 in 200911 O. Surplus of Kshs. 61,563,000 and

66,066,000 in 2010111 and 2011112 respectively" All income was internally generated.

Mt Elgon Lodge had a surplus of Kshs. 274,000 in 2008/09, a deficit or Kshs. 238,000

and 283,000 in 200911 0 and 2010111 respectively. Then a surplus of' Kshs. 1,630,000 in

2011/1299 All income was internally generated. Sunset llotel had a surplus of Kshs.

1,011,000 in 2008/09, a deficit of Kshs. 7,554,000 and 2,634,000 in 2009/10 and

20101l\. In 2011112 it made a surplus of8,131,000. All income was internally generated.

The objective of privatization is to mobilize resources to rehabilitate the facilities and to

release finances to KTDC for onward lending. There is need to improve capacity of the

hotels and privatization may achi ve this objective. It is not clear which method will be

used. It may be an outright sale of assets just like what happened to previous hotels.

Restructuring is most likely with consequent loss of employ ment in the hort run at least.

Given that there is no drain on government resources exerted by these hotels maintaining

the employment of staff in these hotels should be a primary consideration of the

government as opposed to raising revenue.

Kenya Wine Agencies Limited (KWAL) has made surpluses in all four years. Kshs.

46,204,000, 39,355,000, 143,640,000 and 240,947,000 in the years 2008/09, 2009110,

2010111 and 2011112 respectively.looAll the income was internally generated. The

objective to privatize KWAL is given as the need to guarantee its future operations.

There was no pressure exerted on government resources in the four years under

96 Ibid p. 79
97 Ibid
98 Ibid
99 Ibid p. 80
100 Ibid p. 83
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consideration. The surpluses were handsome and were incremental. Unless there is

serious pressure on the business of KWAL the objective of guaranteeing future

operations appears suspect. Kenya Ports Authority has made substantial surpluses during

the four years. Kshs. 5,963,000,000, 5,143,000,000, 7,655.000,000 and 8,339,000,000 in

the years 2008/09, 200911 0, 2010111 and 2011112 respectively. 101 All income was

internally generated apart from development grant of Kshs. 300.000,000 in the year

2011112. The objective of privatizing Eldoret Terminal is to operationalize it. This is

laudable because it may boost economic growth in the region. What is contentious is

outsourcing stevedoring services. This involves a direct loss of labour. It may improve

efficiency but the gains must be measured against the benefits. Is it possible to allow the

employees to provide the stevedoring services? This must be considered against the

background that essential finances must be mobilized by the parties who wish to provide

stevedoring services. Employees may not be in a position to mobilize adequate financial

resources. How do we maintain jobs while improving efficiency? It is possible to

improve efficiency in SOEs through embracing corporate governance principles.l "

The Numerical Machining Complex (NMC) made a deficit of Kshs. 3,624,000 and

5,644,000 in the years 2008/09 and 2009110. Surplus ofKshs. 23,109,000 and 31,414,000

for the years 2010111 and 2011112. It received recurrent grants of Kshs. 50,000,000 in the

years 2008/09, 200911 0 and 2010111 and Kshs. 65,000.000 in the year 2011112 in

addition to a development grant of Kshs. 150,000,000.103 NMC has exerted pressure on

government resources in some way. If privatization can turn it around and still achieve its

main objective then no serious objection should be put forward. Improved utilization of

assets ofNMC would be beneficial to all stakeholders.

New Kenya Co-operative Creameries Ltd made a surplus of Kshs. 384,094,000,

49,776,000,483,470,000 and 541,393,000 in the years 2008/09, 2009110, 2010111 and

101 Ibid p. 86
102 Bahati Morara, Enhancement of Corporate Governance through Privatization. Privatization Commission June
20 I0 available at ~:v.Y_\:YJ2ggQ,k~ accessed on 10/9/2012.
10) Supra note 92 p. 46
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2011112 respectively.Y'All the income was internally generated. The objective of

governance and sustainability of its operations can be achieved without necessarily

undertaking privatization. Corporate governance principles can be embarrassed by

parastatals to achieve the same ends as non-SOEs.105

My objective of highlighting the privatization programme 111 detail is to advance the

debate that the proposed privatization programme may achieve little in terms of

alleviating poverty for reasons that will soon become evident. The social pillar in Vision

2030 emphasizes that the journey towards prosperity also involves the building of a just

and cohesive society, enjoying equitable social development in a clean and secure

environment. 106 It identifies eight key social sectors that need to be transformed to

achieve this quest. The sectors are: education and training: health; water and sanitation;

the environment; housing and urbanization; gender youth and vulnerable groups; equity

and poverty alleviation and science technology and innovation. The programme as

presently framed does not concern itself directly with SOLs in most social sectors. The

study advocates for the Commission to take a proactive role in establishing efficiency in

SOEs such as Kenyatta National Hospital, National Cereals and Produce Board, National

Hospital Insurance Fund ( HIF), National Irrigation Board. ational Housing

Corporation and Kenya Institute of Education and National Social Security Fund.

Kenyatta National Hospital despite receiving government grants for recurrent expenditure

has made deficits in the years 2008/09, 2009110 and 2010111 of Kshs. 29,366,000,

d )0 6"'''' 000 . I 107 I II d . .478,667,000 an L, .D, respective y. nterna y generate income IS not

sufficient to run Kenyatta National Hospital. The state needs to do something about it

either by way of improving efficiency or committing more resources to the hospital. The

latter seems unattractive in Iight of constrained government resources. Ways of

improving efficiency become imperative. Moi Teaching and Referral Hospital did not

fare any better. Despite government grants for recurrent and development it made a

104 Ibid p. 13
105 Supra note 102
106 Republic of Kenya, Kenya Vision 2030, Government Printer, July 2007. p. II
107 Supra note 92 p. 57
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deficit of Kshs. 12,985,000, 23.342,000 and 85,607,000 in the years 2008/09, 200911 0
109and 2010111 respectively. ational Irrigation Board made a deficit of Kshs.

264,574,000, 940.513,000 in the years 2008/09 and 200911 ° and a surplus of Kshs.

352,589,000 in the year 2010111.109 It received recurrent grants as well a substantial

development grants during the four years. The surplus or 2010/11 arose from other

incomes (grants) of Kshs. 1,086.493,000 and a substantial internally generated income of

Kshs. 1,410,630.000 as compared to 153,669,000 in 2009/10. Without this grant and the

improved internal income deficit would have been colossal. The internal income for

2011112 was estimated at 1,870,020,000. These figures suggest there is room for

improvement if efficiency can be harnessed. The National Housing Corporation did not

receive any recurrent or development grant in the four years commencing from 2008. All

income was internally generated and it made surpluses of Kshs. 246,438,000,

180,051,000,653,919,000 and 715,101,000 for the years 2008/09. 2009110, 2010111 and

2011112 respectively. A dose of private sector efficiency would catapult ational

Housing Corporation into a major player in the housing sector. The lack of support from

government is a negative factor undermining achievement of descent housing especially

in urban areas. 110

The privatization programme is geared towards either generating revenue or cutting down

losses with the hope that resources will then be released into other development projects

or supporting government budget. Such an economic policy is speculative and not

proactive as needed by the dictates of the Bill of Rights. The social pillar refers to

creating partnerships with private sector to offer education and training. The programme

is silent on partnerships in the education sector. In sectors where there has been some

proactive steps opposition ha been encountered. Central Organization of Trade Unions

(COTU) challenged the implementation of the revised statutory 1111F contri butions on

the basis that the institution lacked capacity to handle the volume of collections. The

108 Ibid. p. 58
109 Ibid p. 89
110 See Republ ic of Kenya, Economic Survey 20 I I, Government Printer at p. 37. The investments in the social
sector are geared towards improving the wel fare of Kenyans with emphasis being laid in prox iding affordable
education and health to the citizens. Interventions in the housing sector include the provision 0(" financial resources
for housing development under the Civil Servants I-lousing Scheme.
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agenda of NHIF was very noble as it was geared towards creating equity Il1 Kenya's

health care financing. However, questions arose as to the manner in which the

contributions were set and the selection of medical providers for civi I servants. The issues

revolved around capacity concerns and corporate governance. Privatization may come in

handy to address some of the challenges.

Capacity constraints are also evident in the water and sanitation sectors. The water

companies have not been very efficient in meeting the challenge of service delivery. They

have not been effective in debt collection and therefore their ability to roll out service to a

wider consumer base or service the core infrastructure. Privatization driven efficiency can

be brought into the water and sanitation industry without necessarily transferring costs to

the consumer. The flagship projects under Vision 2030 include rehabilitation and

expansion of water supply and sanitation in the key satellite towns. In addition major

irrigation schemes are to be rehabilitated and expanded.

Solid waste management poses a serious threat to the environment. National Environment

Management Authority undertakes a supervisory role on environmental conservation and

management. One flagship project under Vision 2030 is to relocate the Dandora dump

site and to develop solid waste management systems in 5 municipalities and in the

economic zones. The Commission should have thought or creative ways of achieving this

flagship projects through privatization.

The Vision 2030 correctly points out that Kenya's cities and towns are poorly planned.

There is an acute need for effective capacity for regional and urban development

planning. To achieve the vision of an orderly town development, the Government created

the Ministry of Metropolitan Development. The Metropolitan and Investment plans

initiative is a flagship project under housing and urbanization. The government has a

vision of preparing metropolitan and investment plans for 6 regions (Nairobi, Mombasa,

Kisumu-Kakamega; Nakuru-Eldoret, Wajir, Garissa, Mandera, Kitui, Mwingi, Meru. It

has a vision of establishing a secondary mortgage finance corporation as well as a

national housing fund while also introducing housing and infrastructure bonds. The
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realization of some of these initiatives IS on course but may be fast tracked through

creative privatization methods.

The goal for 2012 under Vision 2030 is to increase opportunities all-round among

women, youth and disadvantaged groups. The flagship projects under gender youth and

vulnerable groups is to increase the Women Enterprise fund from Kshs. 1 billion to

Kshs. 2 billion; to establish a consolidated social protection fund; rehabilitate or build at

least one youth empowerment centre in each constituency: establish a sports lottery fund

and an international academy of sports and to sustain and increase the youth enterprise

fund from Kshs. 1 billion to Kshs. 2 billion. Despite all these initiatives one of the

challenges of poverty reduction remains slow economic growth. The National Poverty

Eradication Plan states that . in order to achieve universal coverage in basic social

services by the end of the plan period, an average economic growth rate of at least 6 %

per annum should be realized. Even more important, the pattern or that growth must be

equitable, sustainable and broad based.' III It urged that rUCLIS be placed on agriculture

and on rural small enterprise and micro-enterprise. This would in turn stimulate growth in

manufacturing and processing of foods, non-food agriculture, trade and related services

in urban areas. Effective contribution to the economy cannot be achieved unless

accessible opportunities of capital are institutionalized. The government has attempted to

do so through the Youth Enterprise Fund and the Women Enterprise Fund but its good

intentions have been frustrated by financial intermediaries who havc failed to appreciate

the pro-poor perspective of loan access. Most youth, women and vulnerable groups lack

collateral which is a prerequisite of most financial intermediaries. Privatization methods

could help advance the objecti ves of the two funds.

The ultimate vision by 2030 is to reduce the number of people living in poverty to a tiny

proportion of the total population. Kenya aims at a society that guarantees equality of

opportunity in accessing public services and providing income generating activities as

widely as possible. The strategy is to improve the income levels of citizens. One way of

doing so is through generating quality employment. The privatization programme has no

III Republic of Kenya, National Poverty Eradication Plan (199-20 I 5) Government Printer, Nairobi (1999) p. II
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guarantee of deepening employment levels. If the restructuring were to be undertaken

unemployment would be the result in the short run. The privatization proposals need to

be published so that citizens may know how the Commission proposes to deal with loss

of employment that may result. Without this information criticism of the privatization

will be based on ignorance of material facts. It may well be that the privatization plan has

the effect of increasing labour in the short run or it may guarantee job security through

redeployment.

Lastly, the social pillar emphasizes that all strategies and flagship projects will exploit

knowledge in science, technology and innovation in order to function more efficiently,

improve social welfare and also promote democratic governance. The privatization

programme proposes the privatization of Numerical Machining Complex in order to

utilize the company's idle assets. This objective is noble i f well executed. The company

needs to be developed into a centre for excellence in science. technology and innovation.

Other universities should be encouraged to come on board to develop the capacity of the

company. Without access to the detailed privatization proposal it is difficult to analyze

the merits of the intended privatization.

The importance of social sector pillars is premised on the NPEP. It is expected that by the

end of final phase of the plan poverty eradication will have been institutionalized within

Government and throughout Kenya's sectors and agencies. The proportion of poor

households will have been reduced from 42% to 30% or lower.112 The NPEP envisages

that if a vision of social integration takes hold in communities and the public and private

sectors the minimum target may be exceeded by a significant margin. It gives an

indication of achievement for the NPEP.113 It identifies three key areas. Firstly, Kenya is

to achieve Universal Primary Education by the year 2015. This has been achieved despite

concerns of quality of education and challenges of capacity constraints. Secondly,

Universal Primary Health Care was to be achieved by 20 I0 if all persons in the more

densely settled rural districts and poor urban settlements arc within 5 km of a mother and

112 Ibid
11.1 Ibid
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child health facility and if persons in the more scanty populated Arid and Semi Arid

Lands districts are within 1 hour of a similar centre by means of local transport. Lastly,

universal coverage in basic social services by the end of the plan period. To achieve this

an average economic growth rate of at least 6% per annum should be realized. This

growth rate was not achieved over the years. One can guess what happened to universal

coverage in basic social services.

The privatization programme under the Act is in its infancy stages. There is nothing

much to review on the merits of the programme. This discussion serves as a pointer to

issues that may arise during and after implementation of the programme. The challenge

that the Commission may have to deal with is how to improve efficiency through

privatization in social sectors. Efficiency will ensure that article 43 rights are achieved

progressively and that privatization plays a pivotal role in promoting development. The

experience of Kenya has been highlighted in the context or shortcomings of the approved

privatization programme. It has focused more at efficiency gains from the process and

has ignored critical social sectors that deserve improvement.

2.5 Conclusion

This chapter has discussed an overview of the privatization legal framework under the

Act. It has argued that the privatization framework in Kenya is based on a concept of

efficiency gains at the expense of social equity. The approved privatization programme

is furthers the model of economic efficiency and does not adequately embrace social

efficiency. It may not deliver social justice. Social justice is achieved if social inequalities

are reduced. The government of Kenya has a duty to reduce social inequality. The extent

to which privatization contributes to social inequality (positively or negatively) is an

important legal problem. The next chapter considers how selection of privatization

methods favours economic returns at the expense of social equity.
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CHAPTER THREE

FAIR PRICE AND SOCIAL EQUITY

3.0 Introduction

This chapter will discuss the selection criteria of a privatization method under the

Privatization Act. It advances the argument that the selection criteria of a

privatization method is based on economic returns at the expense of social equity.

It will discuss how the Act regulates selection of privatization methods. The focal

point will be to critique the criterion of fair price as a primary objective of

privatization process. The debate on cost/benefit analysis of privatization process

will be introduced and it will be argued that fair price is a narrow and

inappropriate objective of privatization process. The study will contend that fair

price as an objective may frustrate the attainment of economic and social rights

and therefore undermine poverty alleviation efforts.' It will be argued that a

broader criterion is needed and this will lead to an analysis or what may constitute

an alternative selection criterion by making reference to best ranked proposal

criteria under the Public-Private Procurement Regulations.'

3.1 Regulating methods of privatization

Section 25 is not exhaustive on selecting methods of privatization as it is made

subject to sections 28 and 29. It reads 'Subject to section 28 and 29, the method of

, Kenya Vision 2030 'aims at making Kenya a newly industrializing, middle income country providing

high quality life for all its citizens by the year 2030. The vision is founded 011 three pillars; the economic.

political and social pillar. The social pillar postulates that Kenya will be a just and cohesive society with

social equity in a clean and secure environment. Promoting equity and poverty reduction is one of the key

social sectors to be tackled in the social pillar. Other key sectors to be tackled include education and

training; the health sector; water and sanitation; the environment; gender, youth and vulnerable groups;

science, technology and innovation; and housing and urbanization. The policy of the government is to work

in partnership with the private sector in tackling these challenges. The form of partnership may be

privatization and this provides the nexus between privatization and poverty alleviation.

2 Kenya Gazette Supplement No. 17 of 1011iMarch 2009.
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privatization may be any of the following ... 'Section 28 and 29 referred to are set

out in extenso:

28. The Commission shall conduct a privatization 111 an open and competitive

way, subject to any pre-existing legal rights, with a view to ensuring that the

compensation received represents the fair value of what is privatized.

29. (I) Both Kenyans and non-Kenyans are eligible to participate 1Il any

pri vatization.

(2) Notwithstanding the provisions of subsection (1) the Minister may direct the

Commission to-

(a) limit participation in any privatization to Kenyans; or

(b) ensure that there is a specified minimum level of participation by Kenyans in

any privatization.

(3) For greater certainty subsection (1) does not affect the application of any other

law that may impose restrictions on non-Kenyans.

(4) Assets, operational control or operations being transferred 111 a privatization

may not be transferred to a public entity.

(5) Subsection (4) does not prevent a social security fund. superannuation fund or

endowment fund under public control from purchasing shares for the benefit of its

contributors.

This section further advances the argument that the privatization regime

undermines social equity by making reference to the selection criteria of

privatization methods and argues that it favours economic returns as contrasted

with social equity. It advances the debate that the objective of fair price captured

in section 28 of the Act is narrow or inadequate and may affect enjoyment and

realization of economic and social rights. Privatization method is selected based

on fair price considerations. In the course of discussion reference wi II be made to

findings of a sample survey conducted to assess public preference of privatization

based on their impact on desired benefits of privatization. It presents the argument

that there is a public preference of a particular method of privatization and that it
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may be useful to have a structured decision making model while selecting

pri vatization methods so that we can incorporate social eq uity in the selection

process.

3.1.2 Fair price objective

It is argued in this study that the goal of fair price is inadequate, narrow and could

be misleading in certain circumstances. The Act defines privatization in three

alternative ways. The fair price objective is relevant and fits transfer of assets of a

public entity including the shares in a state corporation but may be problematic

when we talk of transferring operational control of assets of a public entity or

operations previously performed by a public entity. As mentioned in chapter one

the objectives of a government are very fluid. Obtaining fair compensation cannot

be a fitting objective at all times. Take for example the resettlement of internally

displaced persons on land owned by a public entity. The circumstances would be

such as would justify the government subsidizing the price of the land. But it may

be objectionable because the Commission is bound to take into account fair price

for the asset being privatized. The subsidized rate may not be the fair price. In

other words how do we determine fair price in such circumstances.

Another illustration would be in the filed of 'social goods' or 'merit goods'.

Economic and social rights are now a reality in the Constitution of Kenya 2010.3

In the privatization of health services such as Kenyatta National Hospital what

should be the legitimate objective of government? If the objective is to obtain fair

price by transferring operation control to private sector that is to operate the

facility on the basis of full cost recovery then the consumer stands to suffer from

price hikes. The intention of the private sector as opposed from government is

profit maximization. Let us take another example such as National Housing

Corporation (NHC) which is charged with housing responsibility under the

Housing Act.-+When privatizing assets of NHC such as houses; or transfer of

operational service of providing housing, would fair price be a legitimate

) Article 43
4 Cap I 17 Laws of Kenya.
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objective for a government whose majority of citizens do not have decent shelter?

The yayo Highrise project is empirical evidence that the government may not

pursue fair price as an absolute objective. In the yayo Ilighrise project priority

was given to the habitants who were mostly underprivileged. The housing project

was subsidized.

Privatization of sanitation services may present another challenging area. The

Water Act" has used the technique of corporatization while addressing challenges

of water and sanitation provision. The Water Appeal Board is set up as arbiter in

the sector.I"I'o allow sanitation service providers to transfer operations to private

contractors who will operate on full cost recovery basis may be an abdication of

government duty to achieve the progressive realization of the economic and social

rights.ilvlost citizens expect the government to provide c lean and safe water in

adequate quantities at subsidized cost ifnot at no cost at all.

How we tap into private sector efficiency and capital resource mobil ization may

continue to present challenges to public entities in the water sector and most

essential service providers. Onc may envisage scenarios where the government

may offer subsidies to private contractor as incentive to undertake some water

projects which entail massive sunken cost. In light of fair price as an objective

how doe the Commission ensure that it complies with section 28 while observing

the provisions of Article 21 and 43 of the Constitution? The Commission cannot

argue that it is not bound to observe the provisions of the Constitution. It is a state

organ and captured by Article 21 (1) of the Constitution. Even if it were not so the

Commission would still be captured by virtue of Article 20( I) of the Constitution

which applies the Bill of Rights to all 'persons'.

5 Cap 372 Laws of Kenya
6 Section 84( I) of Cap 372.
7 Article 21 (2) of Constitution of Kenya, 2010 imposes obligation on state and every state organ to take
legislative. pol icy and other measures. inc luding the setting of standards. io achiex e the progressive
realization of the rights guaranteed under Article 43.
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Social security is another domain where considerations 01' fair price may appear

inappropriate. ational Social Security Fund8 (NSSF) is a statutory body charged

with providing social security services to all Kenyans. Can social security services

be transferred at a fair price? The question would appear incomplete as most

people would ask fair price to whom? It would seriously dampen citizen

expectation that social security would be transferred to private contractor and that

the government would be seeking to obtain fair price for the privatization. In the

field of food security the state organ in charge is the National Cereals and Produce

Board9 (NCPB). In transferring operation control of assets or services of NCPB

should fair price be a legitimate objective? Would your answer still be the same if

the private contractor was going to operate on full cost recovery basis? I do not

think so.

Let us consider the education sector as the last example. The Commission for

Higher EducationlO (CHE) has opened up higher education and the number of

universities or colleges collaborating with universities to offer university

education has increased tremendously. However, public universities are still

operational, as well as public secondary and primary schools. The cost of

education in private institutions is beyond the reach of many Kenyans deserving

decent education. The co-existence of public and private education institutions is

a good pointer to the fact that private sector does not monopolize efficiency. Most

public universities are still the best in terms of quality of education

notwithstanding capacity con traints. In privatizing education receiving fair price

cannot be a good objective. If' the government lacks resources to invest in

education how can it encourage the private sector to do so'? One of the things that

a government may not do is to ask for fair compensation from the private sector.

It would be inconsistent and a paradox of sorts. What then should guide the

8 Established under section 3 of The ational Social Security Fund Act, Cap 258 Laws of Kenya.
9 Established under section 3 of The ational Cereals and Produce Board Act. Cap 338 Laws of Kenya.

10 Established under section 3 of The Universities Act, Cap 21 OB Laws of Ken) a.
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government in selecting an appropriate privatization method? This is the focus of

the next section.

3.2 Privatization and cost-benefit analysis

The determination of benefits arising from a privatization programme IS not a

straight forward task. II It is an exercise that requires the special ski lIs of analysts

who are able to merge the objectives of the programme and expectations of the

private sector. The objective of efficiency has been hailed by economists as the

cornerstone behind the dichotomy of public/private ownership. 12 The assumption

has been that private ownership encourages the efficient use of resources and

consequently the theory of efficient allocation of resources is founded on private

property rights. The debate has been put forward that it is not plausible to talk of

efficiency in a welfare economy.':' A welfare economy been regarded as the

opposite of private ownership.

In this section we consider the cost-benefit analysis of privatization in the context

of the desired objectives of privatization and to advance the argument that it is

possible to aggregate the benefits of privatization in such a manner that the

methods are ranked in an order of preference. The rationale of this approach is to

try and promote certainty in the discretion to select privatization methods. The

fact of the case is that the benefits of privatization are not uniform. Every method

has a different impact on income distribution, effect on consumers, political

objectives etc. Arriving at an optimal objective in this study called social

efficiency requires a delicate tradeoff of various policy considerations. It is a task

that may not be appropriate to a scholar with a legal background only. The fusion

II Leroy P. Jones et fa 'Selling State-Owned Enterprises: A Cost-Benefit Approach' .Ravi Rarnarnurti and
Raymond Vernon (ed.), Privatization and Control of State-Owned Enterprises. The World Bank,
Washington D.C., 1991
12 Mark D. White, 'Social Law and economics and the quest for dignity and rights', in The Elgar
Companion to Social Economics, John B. Davis and Wilfred Dolfsma eds. (2008) p 577
13 White, p. 579. The problem of a welfare state arises from diminishing marginal utility of income.
Exchanges based on income may be prejudiced in favour of the well-off. Pareto or Kador-H icks efficiency
may end up approving projects that in non-monetary terms result in net harm than net benefit.
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of economics, social cultural and legal principles and ensuring that they operate in

harmony is the art and skill called for.

Pareto optimality or Kaldor Hicks efficiency standards may not be an acceptable

trade off if one takes into account criticism from social economists. White for

example argues that blatant inequities built into Kaldo-H icks standard and the

lack of true consent in the Pareto criterion violate basic norms of human

dignity.l'Kaldor-Hicks efficiency endorses a change in policy or law ifand only if

the gains to those who benefit from the change exceed the losses to those who are

harmed, ensuring a net benefit overall. The compensation argument is

hypothetical and it is based on the assumption that compensation is equal to harm

caused. This may not be the case in several instances. Thc inequity would lie in

the assumption of compensation being equal to harm. Problems of valuation of

harm present one challenge to Kaldor-Hicks theory. Pareto optimaliiy on the other

hand is based on negotiated bargains influenced by transaction costs and hence

market forces. The negotiated settlement is not based on ·true free consent' of the

parties. This deficiencies of efficiency arguments leads me to prefer a balancing

of rights that achieves social justice. Social justice in the context of improving

capabilities of persons to live the lives that they value.

Irene van Staveren argues that 'the capabilities approach can be characterized as

an alternative approach to the analysis of poverty and well-being, one that has

tried to find a middle ground between purely subjective theories of well-being on

the one hand, such as the preference-based neoclassical paradigm. and. on the

other hand, purely objective theories focusing on goods or. a bit Icss objective,

needs. In the CA (capabilities approach), it is people's capabilities to function that

is central focus of well-being analysis, in other words, what people are able to be

or do, rather than what they have in terms of income or commodities.,I:ilt is my

argument that a good privatization model must enhance capabilities of persons to

14 Supra White note. 12 p. 578
15 Irene van Staveren, 'Capabilities and well-being' in The Elgar Companion to Social Economics, John B.
Davis and Wilfred Dolfsma eds. (2008) p 139
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live the lives that they value. The benefits of privatization should be evaluated

from this perspective. Whether they achieve or promote social equity.

Against this backdrop we exarrune the legal framework of benefits of

privatization without losing sight that privatization is predominantly an economic

concept and that the legal framework is at best regulatory. Section 18(2) of the

Act describes the benefits of privatization programme. We take this to be the

benefits of privatization in general even though the text of the section would seem

to suggest that the benefits only relate to a privatization programme. The Act does

not describe what constitutes a privatization programme. l-iterally, it is taken to

mean a programme of privatization. The draftsmanship of the section was poor as

it takes away the focus from privatization and directs it towards programme.

Benefits of a programme would not make sense and therefore focus must still be

placed on the word privatization.

In total, eight benefits are stipulated in the Act. The question that we address is

whether it is possible to have any particular privatization method commanding all

the eight benefits or if not so then a majority of the benefits. On a scale of

preference a method that embraces most of the benefits should be the first choice

in privatization unless for compelling reasons it is found inappropriate. This

approach would appear mechanical and lacking in technical analysis. But we

venture to argue that in reality selection of a privatization method is both a

mechanical as well as a technical exercise. It is at large a value-based exercise. At

times privatization proceeds on the basis of faith or conviction that the method

chosen will work. A major determinant of choice of privatization methods will be

the objectives of government. Objectives of government present political

questions that constrain efficiency and are a major reason why public enterprises

are deemed inefficient. 16

16 Raymond Vernorn, 'A Technical Approach to Privatization Issues: Coupling Project Analysis with Rules
of Thumb' in Privatization and Control of State-Owned Enterprises, Ravi Rarnarnurri and Raymond
Vernon eds. The World Bank, (1991) p. 57. The authors make the important point that any government, if
guided by the criteria that the authors have developed would not necessarily sell to the highest bidder. This
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The objectives of the government could be as diverse as the players themselves.

The Cabinet is charged with the mandate of approving a pri vatization programme.

The discussions and arguments put forward by various Ministers are not

necessarily uniform. Each minister will look at the matter "rom the perspective of

how it affects his constituency. Constituency been defined in terms of votes. line

ministry, patronage and rent seeking opportunities. The diversity of objectives

may make it impossible to agree on how each method attains the benefits of

privatization and to what degree. For social economists the choice of whether to

privatize would be answered based on social value of the outcome. The rule of

thumb would be that if the social value of the state owned enterprise under

continued government operation is greater than the social value of the enterprise

under private operation then no privatization should be undertaken and vice-

versa. 17

The social value in this context would be the sum total of all efficiencies that

would derive from the privatization event. The benefits of privatization reflect the

desired social values from the government perspective. A method of privatization

that guarantees a majority of these values should be the choice of privatization. At

present it is not clear what reasons would make the Commission chose one

method and not another. For example, the Cabinet has approved a proposal to

privatize Kenya Wine Agencies Limited through a private sale to a strategic

investor. The reasoning of both the Cabinet and the Commission is not open to

public scrutiny. The exercise of discretion on choice of selection of privatization

method can be challenged as not transparent and accountable.

The objective of fair price is narrow taking into account the social values desired

by section 18(2) of the Act. Fair value would achieve objective 18(2)(c) and it is

not clear to what extent it may achieve the other seven objectives. Empirical

is because the different private buyers will not only place a different private value on the enterprise, but
will also pursue different firm policies. thus generating a different social value lor the firm Accordingly,
the highest bid might not be the best bid from the government's view point.
17 Supra Leroy note I I.
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studies have concluded that the transfer of funds from private sector to public

sector does not necessarily improve social value. The private sector approach

privatizations with the objective of profit maximization. They will therefore

retrench with the objective of cutting costs. The income distribution effects of

privatization aftermaths are rarely factored in by the private sector. To be

consistent with the objectives of government a broader framework of determining

privatization methods would be appropriate. An attempt has been made to develop

such a framework here. At present it suffices to contend that if what the public

stands to lose (cost) is greater than what it stands to gain (benefits) then

privatization should not be undertaken unless for other com pelling reasons.

3.3 Privatization modeling

There is need for an alternative framework of selecting privatization methods that

is sensitive to social equity. This section explores how such a framework could be

modeled. Privatization modeling is used in this study to refer to a systematic

arrangement of the methods of privatization outlined in sections 25 of the Act in

an order of preference based on a ranking of how it is pcrcci ved that each method

scores in delivering desired benefits of privatization. The desired benefits being

those outlined in section 18(2) of the Act. The model was conceived from results

of a sample survey that was conducted to determine public preference of

particular methods of privatization based on their impact on desired privatization

benefits. The sample size was SO and 40 interviewees responded. The

questionnaire sought to solicit views based on preferences of interviewees. It

involved filling a table that had methods of privatization in the columns and

benefits of privatizations in the rows. A scaling of -2 to 2 was provided

corresponding to preferences as follows:

Preference/perception

Most unfavourable

Unfavourable

Scaling

-2

-1
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eutral o
Favourable

Most favourable 2

For each of the privatization methods an interviewee was required to match it

with the benefit of privatization outlined in section 18(a) to (g) of the Act and to

provide a scaling of preference. The method of privatization was treated as the

independent variable and each benefit of privatization was treated as the

dependent variable. The exercise of ministerial discretion in determining whether

to limit participation to citizens only was treated as an intervening variable. The

aggregation of data was necessary to show the degree or preference for each

method of privatization before comparisons amongst the respective methods of

privatization could be undertaken. For each method of privatization the degree of

preference for each benefit was sorted out and the results presented in form of

Tables as follows:

Table 4.1 Public offering of shares

-2 -I 0 1 2 Total Net

sampled score

S. 18(a) 5 2 6 9 18 40 ..,..,
..J.)

S.18(b)
.., .., 10 13 11 40 26.) .)

S.IS (c) 0 2 9 6 23 40 50
S.IS(d) 1

..,
II 13 I~ 40 32.)

S.IS(e) 0 2 I 1 1I 16 40 41
S.IS(f) 0 0 8 12 10 40 52
S.IS (g) 1 I 5 13 20 40 50
Total net score 284

Mean score 7.1
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Table 4.2 Concessions, leases, management contracts and other forms of PPPs

-2 -1 0 1 2 Total et

sampled score

S.18(a) 2 2 5 13 18 40 43

S.18(b) 4 2 14 7 13 40 23

S.18 (c) 2 1 8 16 13 40 37

S.18 Cd) 1 4 10 13 12 40 30

S.18 Ce) 2 4 8 14 12 40 30

S.18 (f) 2 4 7 19 8 40 27

S.l8 Cg) 5 I 10 14 10 40 )"_J

Total net score 213

Mean score 5.325

Table 4.3 egotiated Sales

-2 -I 0 1 2 Total Net

sampled score

S. 18(a) " 2 13 13 9 40 23J

S. 18Cb) " 4 13 15 5 40 15J

S.18 (c) 2 1 13 18 6 40 25

S.18 Cd) 0 6 11 18 5 40 22

S.18Ce) 1 4 14 14 7 40 22

S.l8 (f) " 9 10 11 7 40 10J

S.18 (g) 4 4 15 13 4 40 9

Total net score 126

Mean score 3.15
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Table 4.4 Sale of assets including liquidation

-2 -1 0 1 2 Total Net

sampled score

S. 18(a) 6 7 10 11 6 40 4

S. 18(b) 6 6 9 12 7 40 8

S.18(c) 5 4 7 15 9 40 19

S.18 (d) " 7 9 16 5 40 13-'
S.18 (e) " 7 15 8 7 40 9-'
S.18 (f) 2 9 12 17 0 40 4

S.18 (g) 6 7 14 9 4 40 -2

Total score 55

Mean score 1,375

Table4.5 Any other method approved by Cabinet

-2 -1 0 1 2 Total Net

sampled score

S.18(a) " 2 18 8 9 40 18-'
S.18(b) 2 4 9 17 8 40 25

S.18 (c) 2 5 11 17 5 40 18

S.18(d) 5 5 14 1I 5 40 6

S.18 (e) " 6 12 15 4 40 11-'
S.18 (f) 7 4 13 7 9 40 7

S.18 (g) 4 " 15 10 8 40 15-'
Total score 100

Mean score 2.5

The net score was obtained by adding the total values of interviewees who have

assigned a positive value to the benefit and then subtracting the values of those

who have assigned a negative value. The net score obtained was then treated as a
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variable factor that may be used for comparison purposes across the Tables 4.1 to

4.5.

From the above data it was possible to draw comparisons amongst various

methods of privatization vis-a-vis the scaling preference of the benefit of the

method. It involved comparing the aggregate of the values in each row and

column in a table with the corresponding aggregate in the other tables. For

example, in Table 4.1 the net value of benefit 18(a) in rov I column 8 (RI. C8) is

33. Whereas in Table 4.2 it is 43 and 23 in Table 4.3. In Table 4.4 and 4.5 the

value is 4 and 18 respectively. The net score is what was used to compare the

benefits of each method of privatization. To facilitate a ranking of the methods of

privatization the individual net score of each method and benefit is added Up to

produce a sum total of net score. The mean is then obtained by dividing the sum

total of net score by the sample size (40). The comparison was then presented as

shown in Table 4.6.
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Table 4.6

S.25(a) S.25(b) S.25(c) S.25(d) S.25(e)

S.18(a) '"l'"l 43 23 4 18..U

S. 8(b) 26 23 15 8 25

S.18(c) 50 37 25 19 18

S. 8(d) 32 30 22 13 6

S.18(e) 41 30 22 9 11

S. 18(f) 52 27 10 4 7

S. 8(g) 50 23 9 ..2 15

Total 284 213 126 55 100

net

score

Sample 40 40 40 40 40

Size

Mean

score 7.1 5.325 3.15 1.375 2.5

The mean score was then used to arrange the methods in order of preference. The

method with the highest mean score was treated as the most favourable for

privatization. The results were then arranged in a ranked order and the ranking

was as given below:

Ranking Method

'"l
J.

Public offering of shares

Concessions, leases and other forms of PPPs

Negotiated sale

Any method approved by Cabinet

Sale of assets including liquidation

I.

2.

4.

5.
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The second question required the interviewees to rank the methods of

privatization outlined in section 25 of the Act according to the manner in which

they perceive the methods contribute to poverty alleviation. The assumption being

that the method ranked as number one should be the method of choice in

privatization unless circumstances do not permit in which case the second method

should be considered and so on down the ranking. The question called for an

understanding of the various methods of privatization and an ability to assess the

impact of the method on poverty alleviation. No specific understanding of poverty

alleviation was preferred and it was left open for intervicwees to employ their

own understanding of poverty and how it can be alleviated through methods of

privatization. The data collected on question two was then collated and analysed.

A tally was taken from the questionnaires of the number 01' times each method of

privatization was ranked as either number 1. 2, 3, 4 or 5 and the results entered

into a table as shown in Table 4.7

Table 4.7

S.25(a) S.25(b) S.25(c) S.25(d) S. 25 (e) Sarnpl

e size

1 1 1
..,

1 1 32.J

6 1

2 9 1 7
..,

2 32.J

I
..,

6 8 7 6 5 32.J

4 1 2 11 12 5 32

5 0 0 4 10 19 32

The columns represent the method of privatization and the rows the total number

of times a given ranking was assigned by the intcrviewees. A common

comparison was arrived at by adding the sums of row I and row 2. The method

with highest aggregate of interviewees in rows one and two became number one

and the results were arranged according to aggregate score starting with the
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highest. The results of the ranking from the data on question 2 gave the following

order:

Privatization method Aggregate score

Rl + R2 R4 +
R5

1. Public offering of shares 25

2. Concessions/PPPs 22 2

3. Negotiated sale 10 15

4.Sale of assets -+ 22

5.Any method approved by Cabinet -. 24.)

The results were then compared with the ranking from data collected on question

one.

The findings indicate that a public offering of shares is the most preferred method

of privatization. In terms of alleviating poverty the perception of the interviewees

was such that they preferred a public offering of shares as the most suitable

method of alleviating poverty. The ranking of the methods of privatization

differed slightly. Data from question one ranked the methods of privatization by

regarding any method approved by Cabinet favourably than sale of assets

including liquidation. The ranking of public offering of shares, concessions and

other forms of PPPs and negotiated sales was however the same from both data.

The difference could have arisen from lack of confidence in Cabinet as a credible

institution to tackle poverty. The sale of assets was regarded less Iavourably in

terms of achieving benefits of privatization partly because or previous experience

that Kenyans have had in disposal of state assets. The risk of disposal of state

assets at throwaway prices cannot be ignored.

The ranking of privatization methods using the optimistic approach i. e summing

rows one and two produced the same result as adopting a pessimistic approach

(summing rows four and five). Public offering of shares had the less number of
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negative views whereas any other method approved by Cabinet had the majority

of negative views. The corroboration suggests that there is a perceived notion of

what methods of privatization are apt to tackle poverty. The arrangement of the

methods of privatization under the Act corresponds to the findings in question

number two. It is plausible that the legislature had a preconceived preference of

how methods of privatization should be undertaken in Kenya, even though this

thought is not supported by the wording of the Act.

The third question was closed ended requiring a specific answer of 'yes' or 'no'

from the interviewees. It was designed to gauge whether interviewees felt that

there was any value in arranging the methods of privatization in a specific order

so as to guide the Privatization Commission. The underlying assumption being

that an arrangement of the methods of privatization in a specific manner would

help ensure that the method chosen by the Privatization Commission is always the

best in terms of alleviating poverty. For each of the privatization methods an

interviewee was required to match it with the benefit of privatization outlined in

section 18(a) to (g) of the Act and to provide a scaling of preference. The method

of privatization was treated as the independent variable and each benefit of

privatization was treated as the dependent variable. The exercise of ministerial

discretion in determining whether to limit participation to citizens only was

treated as an intervening variable. The data on question three was analyzed by

categorizing into a "yes" or "no" block. Out of a total sample of 40 the results of

the division was as follows:

Division

Yes

No

No. interviewees

35

% score

5

87.5

22.5

As a result of the findings of the sample survey the issue of concern to the study

was to how to structure the decision making process to follow the 'order of

preference' specified in section 25 of the Act. The findings supported a relevant
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amendment to the Act to institutionalize a structured decision making process.

Privatization modeling encapsulates a ranked order of methods of privatization.

The utility of this concept was tested in the sample survey. The underlying

assumption is that the method with most perceived benefits is good for social

stability. It has the most social value. In a society where a state should strive to

achieve social value and decisions are based on whether an activity has negative

or positive social value, a methodology that promotes certainty in this regard

should be useful.

It should be appreciated that determining a method of privatization is a very

delicate exercise and a structured model may not be panacea. Scholars generally

agree that methods of privatizations to a large extent depencl on the objectives of

government." Chang' gives an example of President Ronald Reagan or the US

who was a market fundamentalist and deviated from President Johnson's "war of

poverty" policy.l" During the reign of President Reagan, privatization was

pursued from the perspective or the need to reinvent government. The objectives

were to increase individual freedom of choice, reduce public provision 01' goods

and services, and introduce competition through deregulation and the de-

monopolisation or monopoly. Chang' contrasts the UK perspective and observes

that privatization in the UK was premised on the idea of" subjecting 'tate-owned

enterpris s to the rigours of competition for the betterment or employees,

managers and consumers and to reduce reliance upon the state.20 The method of

privatization most preferred between 1980 and 1987 was privatization by means

of public offer of shares.2lPublic offers were successful because the UK had a

well developed financial system. The UK experience compares with Kenya, the

initial successful privatizations have been by way of publ ic offer of shares.

18 Charles Vuylsteke, Techniques of Privatization of State-Owned Enterprises. Vol. I. Methods and
Implementation, The World Bank, Washington. D.C., 1988. p. 69.
19 Claude V Chang', Privatization and Development, Ashgate, England. 2006 p 87
2°lbid p. 89
21 Ibid p. 90
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While assessing the cost/benefit of privatization most developing countries set

their goals on the basis of contribution of the public-enterprise sector to the Gross

Domestic Product and its level of external debt. Chang' observes that

'privatisation prescriptions to developing countries reflected a bias far traditional

economic results and were vigorously pursued by the Mfls as mandated by the

Washington Consensus, particularly the creation of investment opportunities for

Western investors and the servicing of external debts owed mainly to Western

money-centre banks and institutions. Privatisation was therefore not an option but

a requirement; often under the IMf's Enhanced Structural Adjustment facility

(ESAf).,22 The politics underlying privatization must be contained i I' social equity

is to be promoted. The politics behind decision making powers and processes will

be considered in chapter four.

The views gathered from the sample survey favoured a social equity perspective

in selecting privatization methods. The next section considers what an alternative

framework would entail by making reference to a case study under the Public-

Private Partnership Regulations.

3.4 Case study of best ranked proposal criterion

In the year 2009 the Minister in charge of Finance Iionourabic Mr. Uhuru

Kenyatta gazetted the Public-Private Partnership Regulations pursuant to powers

conferred by section 140 of the Public Procurement and Disposal Act.23 This was

through Legal notice No. 38 of 2009.24 It is enacted in the Regulations that they

may be cited as The Public Procurement and Disposal (Public Private

Partnershi ps), Regulations 2009 hereinafter the Regul ations, It is indeed

surprising that the government thought it wise to define the parameters of public-

private partnerships through the Public Procurement and Disposal Act, and not the

Privatization Act. This presents a conceptual problem because the two Acts deal

with different policy objectives. As discussed earlier, public-private partnerships

12 Ibid p. 94-95
23 Act NO.3 of2005.
2.1 It appeared as special issue, Kenya Gazette Supplement No. 17 of 1011iMarch :::009.
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hereinafter PPPs is defined as one method of privatization. It is strictly speaking

not a method of procurement. The traditional view has been that PPPs would not

be ideal if traditional procurement methods would give better value for money.

The treatment of public-private partnership regulations in this study has been

informed by the fact that PPPs are a method of privatization. The regulations

provide juridical basis for gauging the interaction of public bodies and private

sectors through PPPs arrangements. Therefore, this section critically evaluates the

regulations vis-a-vis the objectives of privatization and the philosophical basis of

PPPs with a view to highlighting any inconsistencies in the legal system. The

main focus, however, is to consider how PPPs are evaluated under public

procurement law with a view to drawing comparisons.

3.4.1 Public-private partnership under public procurement law

The regulations define public-private partnership to mean an agreement between a

procuring entity and a private party under which25-

(a) the private party undertakes to perform a public function or provide a

service on behalf of a procuring entity; and

(b) the private party receives a benefit for performing the function either by

way of-

(i) compensation from a public fund;

(ii) charges or fees collected by tbe private party from users or customers of a

service provided to them: or

(iii) combination of such compensation and such charges or fees; and

(c) the private party is generally liable for risk arising from the performance

depending on the terms of agreement.

The drafters of the regulations gave no indication as to whether the definition is to

be construed conjunctively or disjunctively. The omission of the words "or" for

disjunctive or "and" for conjunctive is bound to cause serious controversy

25 Ru Ie 2 of the Regulations.
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amongst lawyers with each taking an interpretation that best suits the interests of

the moment. The approach adopted is one that dissects the salient features of PPP

and anyone with a firm understanding of PPP would not hesitate to conclude that

the section is to be read conjunctively. That is with the assumption that there is an

"and" joining parts "a", "b" and "c" of the definition. To read the interpretation

disjunctively would lead to an absurd meaning of PPP. It would mean that all

cases where a private party undertakes to perform a publ ic function or provide a

service on behalf of the procuring entity is a PPP. A gratuitous service to clean

Nairobi river, for example, would qualify as a PPP. This is not the intention of the

regulations. Three ingredients must be present; service. reward and transfer of

risk.

A PPP may therefore be described as an arrangement between a private party and

procuring entity for the private party to undertake service or perform function for

an agreed reward and transfer of degree of risk to the private party. In most PPPs

the transfer of risk is normally commensurate with the reward Private party is

described in the regulations as party to a public-private partnership agreement,

other than26
-

(a) a procunng entity to which the Public Procurement and Disposal Act

applies;

(b) an enterprise or other entity controlled by one or more municipalities; or

(c) the accounting officer, accounting authority or other person or body acting

on behalf of an institution. municipality, enterprise or entity referred to in

paragraph (a) or (b).

All public bodies subject to the Public Procurement and Disposal Act arc known

as procuring entity. In the regulations, procuring entity has been assigned the

meaning assigned to it in the Public Procurement and Disposal Act27 Public-

Private Partnership agreement is defined as a written contract recording the terms

26 Ibid
27 A procuring entity is defined as follows:
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of a public-private partnership concluded between a procuring entity and a private

party. A procuring entity may enter into any of the following public-private

partnership arrangements subject to the Regulations and the Public Procurement

and Disposal Act.28

(a) management contract whereby a procuring entity awards a private party the

responsibility to manage and perform a specific service. within well-defined

specifications for a specified period of time not to exceed five years and the

procuring entity retains ownership and control of all facilities and capital assets

and properties;

(b) a lease whereby the private party pays the procuring entity and manages,

operates and maintains the facility and receives fees of charges from consumers

for the provision of the service for specified time not exceeding fifteen years.

(e) A concession for a period not exceeding thirty years whereby the private

party maintains, rehabilitates, upgrades and enhances the facility in question.;

(d) a Build-Own-Operate-Transfer scheme whereby a private party designs,

constructs, finances, owns, operates, and maintain the given infrastructure facility

for a specified time period not exceeding thirty years, or such longer period as

may be agreed, after which the facility is transferred to the procuring entity;

(e) a Build-Own-Operate scheme whereby a private party designs, con tructs,

owns, operates and maintains the infrastructure facility and provides services for

an agreed time period; or

(f) any other scheme as may be prescribed by the Public Private Partnership

Steering Committee and approved by the Cabinet.

3.4.2 Restriction on Procurement of PPPs

Except as provided for under the Regulations all public-private partnership

projects shall be procured through a competitive bidding process as provided for

under the regulations or any other written relevant law. The regulations make

provision for unsolicited bid as an example of a PPP that may escape competitive

2H See regulation 3( I) of the PPP regulations, 2009
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bidding. Unsolicited bid is not defined in the regulations. It refers to a bid initiated

by a private party as opposed to one initiated by the public entity.

3.4.3 Preparation and approval process of PPPs

The preparation and approval process of all public private partnership agreements

shall be as set out in the First Schedule of the Regulations. The First schedule

defines the steps to be followed in the preparation and approval of PPPs.

Procurement of a PPP may be described through nine steps. The steps are listed

below29
:

i.Project conceptualization

ii.Carrying out feasibility study

iii.Submission of preliminary report

iv.Evaluation of project concept by Steering committee and secretariat

v.Joint Cabinet memorandum for projects exceeding US dollars 10 million.

vi.Preparation of bid documents

vii.Approval of bid documents

viii.Contract negotiation by procuring entity

ix.Approval of negotiated contract

3.4.4 Best ranked proposal criterion

My focus is to consider the evaluation criteria. Evaluation of public-private

partnership bids shall be carried out by the procuring entity in accordance only

with the procedures and criteria set out in the tender documents including any

margin of preference provided in the tender documents in accordance with section

39 of the Public Procurement and Disposal Act and regulation 28(2) of the Public

Procurement and Disposal Regulations.r" The successful candidate shall be the

bidder with the best ranked proposal based on evaluation carried out in

accordance with the criteria set out in the tender documents and relevant

29 The reader is referred to the regulations for a detailed study of the requirements of each step
30 Regulation 20C I) of the Public Private Partnerships Regulations, 2009
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legislation which includes the Public Procurement and Disposal Act and the

Public Procurement and Disposal Regulations."

The evaluation shall be carried out within such period as is indicated in the tender

documents, or if not indicated, a reasonable time as may be approved by the

Steering Cornmittee.Y After the evaluation of the bids, but prior to appointing the

preferred bidder, the procuring entity shall prepare an evaluation report containing

a summary of the evaluation criteria and how it was satisfied in the preferred bid

111 comparison to other bidders including any other relevant required

information.33The Steering Committee shall not be involved in the process of

evaluating public-private partnership bids. This power is vested exclusively in the
. . 34procuring entity.

The flexibility of the criteria is apparent from the fact that the procuring entity

sets out the criteria in the tender document which we believe should be designed

to achieve the objectives of the procuring entity for the PPP. The evaluation

committee is to be guided by the tender requirements, the provisions of the Public

Procurement and Disposal Act and the Regulations. In arriving at a best ranked

proposal there is no undue restriction on price considerations. As long as a

decision can be rational izecl on the basis of the tender document and the

applicable law a proposal determined as best ranked will pass scrutiny.

The requirement to conduct a feasibility study after project conceptualization is a

suitable safeguard to incorporate social equity concerns in the proposed PPPs. The

preliminary report will embody economic and social considerations that may

affect the proposed PPP. Unlike the Privatization Act. the feasibility study

provides an opportunity to stakeholders to influence the process and this may

encourage acceptability of PPPs as contrasted with other privatization methods.

31 Ibid regulation 20(2)
121bid regulation 20(3)
11 Ibid regulation 20(4)
14 Ibid regulation 20(5)
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The feasibility study provides an opportunity to the procuring entity to fashion the

tender document to meet value for money considerations. Best ranked proposal is

not money driven but tender specification driven. It is test of who best meets the

requirements of the procuring entity as presented in the tender document. One can

see the flexibility in the approach. In contrast the Privatization Act has provided a

very rigid criteria to be applied by the Commission. In order to achieve social

equity imperatives the selection criteria should be revisited.

3.5 Conclusion

The chapter has investigated how the efficiency model constrains the selection of

privatization methods by reference to fair price. It has argued that there is need to

shift emphasis from price and consider other imperatives if the Commission is to

promote social justice. It has advanced a structured modeling of privatization

methods to guarantee social efficiency while selecting pri vatization methods. It

has undertaken comparative study of selection of PPPs under the Privatization Act

and under the Public Procurement and Disposal Act and concluded that the

selection criteria under the latter is flexible and more promoting in promoting

social equity. The latter also contains provisions that may facilitate stakeholder

participation through feasibility study and therefore promises to be more sensitive

to social equity. The Privatization Act has no clear mechanism for conducting

social impact assessment other than a requirement to undertake a valuation of the

asset which as earlier pointed out only advances the agenda of economic returns

at the expense of social equity.
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CHAPTER FO UR

PRIV ATIZATIO BE EFITS AND POVERTY ALLEVIATION

4.0 Introduction

The previous chapter has discussed how emphasis on economic returns (fair price) has

undermined social equity in privatizations. The present chapter examines how social equity is

further undermined by decision making powers and processes under the Privatization Act. It

develops the argument that other than fair price the selection process of privatization method

may be further undermined through the exercise of ministerial powers. It argues that decision

making powers and processes are lacking in accountability, transparency and public

participation. It presents the findings of a survey conducted to determine if checks and balances

.hould be introduced in decision making powers and processes under the Act by making

reference to the institution of the Minister. lt considers the experience of previous privatizations

and argues that they have tended to accumulate privatization benefits in the hands of" the elite. It

proceeds to contrast this with the government declared objective of poverty alleviation as evident

in various policy papers.

4.1 Impact of previous privatizations

otwithstanding that the Act outlines several benefits of privatization. the driving force behind

privatization in Kenya has been the need to generate revenues to finance government operations.

The government has been factoring in the proceeds to be received from privatization in the

budget. For the example the budget for 2007/2008 financial year had factored in Kshs. 30 billion

to be raised from Privatization of Safaricorn Limited.' The budget for the financial year

2005/2006 had factored in the privatization of Kenya Electricity Generating Company Limited

(KenGen).2 The privatization of Kenya Reinsurance Corporation was also factored-in. Secondary

benefits that have accrued from these privatizations include the enhancement and development of

the capital markets. With the listing of Safaricorn Limited the market capitalization at the

Nairobi Stock Exchange hit the one trillion mark for the first time on the first day of trading. The

impact has been limited to few elite people especially in areas where stock brokers are present.

I Republic of Kenya. Budget Speech, 2007/2008, Government Printer airobi.
:' Republic of Kenya. Budget Speech. 2005/2006. Government Printer airobi.
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Financial inclusiveness is limited in Kenya and accessing services that may cause full taking of

advantage of public offers remains a serious challenge. Despite this shortcoming, the initial

public offers that have been conducted by the government have also promoted interest in the

stock market and have seen the number of Central Depository System account holders increase

to nearly one million in five years. The objective of enhancing the development of capital

markets has been achieved but the concentration of the benefits has not been inclusive enough

due to lack of savings for investment apart from financial exclusion.

One of strongest arguments in favour of privatization, not only in Kenya but in most developing

countries, has been that state corporations are non performing and are more of a liability than an

asset to the government. They therefore drain government resources as opposed to contributing.

One way of avoiding this drain, it has been argued, would be to sell or dispose of the non

performing public enterprise. This philosophy appears to have influenced the objective of

reducing the demand for government resources. The Sessional Paper notes that 'a stable macro

economic environment is critical for sustained economic growth and employment creation.

Therefore, the reduction in government transfers to loss making enterprises should contribute to

progress toward fiscal sustainability, a restructuring of government expenditures towards

enhanced delivery of social services such as health and education, and would facilitate increased

spending on pro-poor programs and on infrastructure. ,3The assumption is again made that

reducing expenditure on loss making SOEs will definitely lead to transfers to social services.

Critically looking at the structure of the government budget does not support such an

assumption. The money could end up either in the Ministry of Defence allocation or Office of

the President. The allocation in favour of social services has been inadequate in most instances.

On the other hand it has also been argued that privatizing key public enterprises would enhance

the costs of services and goods. Provision of utilities such as water. electricity and gas if left

entirely in the hands of the private enterprise may cause economic injustice to the public. This

approach has influenced the governments desire to revamp the National Oi I Corporation of

Kenya. It has shifted focus from upstream petroleum activities and engaged more in downstream

, Republ ic of Kenya, Sessional Paper o. 2 of 2005, Privatization of State Corporations and Investments.
Government Printer, Nairobi p. 13-14.
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activities. It is expected that it will be a station of last resort to consumers when the private oil

and gas players misbehave. In the energy sector the government also has a stake in Kenya

Pipeline Company Limited as well as Kenya Petroleum Refineries Limited. However, the

experience in the energy sector has not been pleasing especially when the cost of fuel is taken

into account. The government has institutionalized a price setting mechanism whereby it

guarantees players in the petroleum sector a guaranteed level of econom ic returns. The efficiency

of the model has been questioned and there has been agitation that the price regulations should

be repealed."

The government is yet to take a keen interest in privatization of water services. Under the Water

Act, the provision of water is through licensed water service providers. All water resources are

vested in the state and persons have a right to use the water resource in the manner allowed in the

Water Act ' or any other written law. Water service boards are named and constituted by the

Minister responsible for water matters. In privatizing water two channels are available. Water as

a resource could be privatized and the service to provide water can also be privatized. Divesting

water resources from the state gives rise to heated debate. Water as a basic requirement of life

should remain in the public ownership domain, contend antagonists to privatization of water

resources. The rights of those who dig boreholes on their land must also be considered.

Competing policy issues may make it impossible to privatize water as an asset owned by

government". The service to provide water can, however, be privatized. This is expressly

contemplated by the Water Act. It allows licenced water service providers to provide water

service. This has not guaranteed access to clean and adequate water because private investors are

unwilling to make significant investment due to low returns in the sector.

-l The major beneficiaries have been the oil companies and their shareholders. The citizen has endured high cost of
living.
S Act NO.8 of2002.
6 Section 3 of the Water Act vests every water resource in the State subject to rights 01' user grantcd under the Act or
any other written law.
7 Section SS( I) or the Water Act gives the Watcr Services Board discretion to arrange 1'0t' the: exercise and
performance of all or any of its powers and functions by one or more agents known as water service providers.
Agreements with water service providers must be in writing and any amendments must be: approved by the
Regulatory Board under the Water Act.
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Exploitation of minerals through privatization has also faced challenucs. All minerals within the

Republic of Kenya are vested in the State". The State may. however. license pCI' ons to exploit

the minerals9. Mineral extraction industry is not very robust in Kenya. The system of state

ownership may have discouraged private capital investment in the sector. The Tiomin project is

an example of how state interest may contlict with private interest in the minerals sector. The

system of law is such that an individual has the right to own land including the subterranean

space below it and the space above it up-to the sky. However. the Mining Act modifies this

position to exclude minerals. '0 There is no incentive to prospect for minerals not only because of

the capital outlay but also the legal impediments in the Mining Act.

The Petroleum (Exploration and Production) Act" on the other hand excludes any petroleum

deposits that may be found on one's land.'2 There would therefore be very little incentive for

petroleum exploration and mining prospecting on one's own land. This is so because; if you

make a commercial discovery you cannot legally own it. Rights would be vested in the State.

Proceeding with exploitation without licence is illegal and may subject one to penalties under

both Mining Act and Petroleum (Exploration and Production) Act.

The compensation paid by the state to landowners with minerals or oil deposits does not

ordinarily include the value of these minerals and or petroleum deposits. But the hardship caused

to the affected parties is enormous and cannot be adequately quantified in monetary terms. The

Tiomin company contlict with Kwale residents is a case in point. The primary concern was

vacating ancestral land and secondly the amount of compensation. Environmental concerns were

s Section 4 of the Mining Act, Cap 306 Laws of' Kenya.
9 Section 13 of the Mining Act gives Commissioner or an officer duly authorized by him power to issue to any
person a prospecting right. A prosp cting right grants certain prospecting privileges. A prospecting right may be
made exclusive with the consent or the Commissioner. The privilege granted is the right to exclude other persons
from the defined area.
10 Minerals is defined in the Mining Act to mean "all minerals substances, other than mineral oil as defined in the
Mineral Oil Act, and may be precious metals. precious stones or non-precious minerals. but save for certain
purposes does not include clay, rnurram, limestone. sandstone or any other stone. The Minister may also exclude
certain common mineral substances through Gazette otice provided they do not contain anx precious metal or
precious stone in economically workable quantities.
II Cap 308 Laws of Kenya. An Act of Parliament to regulate the negotiation and conclusion bJ the Government of
petroleum agreements relating to the exploration for, development, production and transportation or, petroleum and
connected purposes.
11 Section 3 of Cap 308 provides that "All petroleum existing in its natural condition in strata lying within Kenya
and the Continental Shelf is vested in the Government, subject to any rights in respect thereof which, by or under
any other written law, have been or are granted or recognized as being vested, in any other person."
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peripheral issues to the affected residents but to environmentalists this was the gist of the matte:

The Tiomin case reflects how special interests may influence or distort policy objectives.

Liberal privatization talk has explored the privatization of crucial services such as healt

insurance, social security and postal services. All the e are avenues that the government ma

explore not only to generate revenue but also to improve infrastructure and the delivery of publi

services by the involvement of private capital and expertise. However. options mu t be weighe

very carefully. The privatization of Kenya Railways turned out to be a disaster. Rift Valle

Railways has suffered from capacity constraints and liquidity concerns. 13 Though it blamed poc

performance on violence that rocked Kenya in the early part of the year 2008. it was unable (

smoothly raise additional capital for expansion or execution of its strategic vi ion. Pressure We

mounting for the 25 year concession contract to be terminated. The government he

acknowledged that Rift Valley Railways has not been performing as per expectations. This is ju:

an example of how a poorly executed privatization plan can cause great damage and erod

confidence in the role of privatization.i 'The movers behind the consortium of' investors in Ri

Valley Railways are investors and a clique of certain wealthy Kenyan citizens. The citizen he

not felt the benefit of the privatization because efficiency gains are yet to materialize.

The objective of broadening the base of ownership in the Kenya economy may not be achieve

unless creative ways are implemented for mass empowerment. Many a Kenyan may be willing t

own a piece of the cake in privatized assets but many lack savings to make the investment.

Close cooperation with private capital players is therefore necessary to ensure easy credit to loc:

Kenyans interested in owning privatized enterprises. The case of Kenya Petroleum Refinerie

Limited is in point. The ownership structure was 50% Kenya government and 50% three 0

"The Government of Kenya and Uganda gave the Rift Valley Railways consortium a deadline of 30'h October 20C
to marshall capital or lose out on the 25 year concession which was signed in 2005. The consortium was expected
raise fresh capital in the sum of 40 million. Other consortium members were not comfortable with the le:
investors financial capacity and demanded that lead investor steps down to pave \\<1\ for shareholding restructurir
and new capital. See the East African, Issue 0.729. October 20-:26,2008 pp. I and ~.
14 The East African, note 70. See also David a Ongolo, Public Private Partnerships, Practice and Regulatory Polic
ill Kenya, paper prepared for The Institute of Economic Affairs (lEA, Kenya). 7'h July 2006. available
www.ieakenya.or.ke/documents accessed on 14/05/2012.
15 The Government announced the creation of task force to look into the operations of the airobi Stock Exchang
In particular to watch stock price fixing and insider trading. It was also expected to look into creative means f
providing credit to investors to gainfully participate in the stock market. President Kibaki's speech Oil Kenyatta d:
20'h October 2008.
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multinationals. When the multinationals decided to dispose their 50% stake in the company the

company that won the competitive bidding process was Eassar of India.

Though the government refused to renounce its preemptive rights. it nevertheless favoured

another foreign company by the name Tamoil of Libya. This shows a lack of conc rn of Kenya

local investors. It is submitted that the government lost an opportunity to broaden the base of

ownership in the Kenyan economy. One avenue available to the government would have been to

exercise preemptive rights and then dispose off the shares through an initial Public Offer. It is

submitted that taking into account marginalized prime investment opportunities in Kenya, by

then, the government could have overshot its target easily. It could have made a handsome profit.

We will never know why Tamoil of Libya was favoured. 16 This is one of the transactions that

ought to have been brought within the ambit of the Privatization Act. Recourse to foreign capital

should be a last resort. Kenyans can afford to purchase government assets if privatized. The

Safaricorn initial public offer is a clear example of the potential of Kenyans. Kenyans felt short

changed. It is unwise to invite a visitor to participate in eating a cake that is barely sufficient for

the household.

The Safaricom experience demoralized investors. The refund experience was painful and slow.

The withheld funds did not attract any interest. A situation that demands serious attention and

effective redress in future initial public offers if investor confidence is to be restored and

enhanced. It appears the Capital Markets Authority is slow to enforce provisions of the

information memorandum or prospectus as otherwise known. The duration of refund was obeyed

in breach. No sanctions were imposed against the culprits.

It is important that the government should assess the capacity of Kenyans with a more optimistic

attitude. Majority of Kenyans could be poor but it does not mean that poverty should be

employed against them. It would be unwise for Kenyans to be left with political power if real

economic power lies elsewhere. We argue that it is prud nt to seek the economic kingdom first

and the rest will follow. Economic power is what guarantees freedom of choice and freedom of

16 Eassar Group eventually succeeded and became co-owners on a 50:50 basis with the Kenya Government
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choice includes the manner in which we make political decisions. There can be no development

if freedom to choose is constrained.

The privatization of Kenya Commercial Bank, Kenya Airways and Telkorn Kenya has improved

service delivery in the respective areas. The objective of improving efficiency or the Kenyan

economy by making it more responsive to market forces is gradually being achieved.

Competition boosts challenge for creating demand for one's services or goods. With enhanced

privatization more benefits should accrue to consumers of privatized goods and services.

Problems of inefficiency in public enterprises are caused by information asymmetries; political

interference in management; and problems of separation of ownership and control or otherwise

X-inefficiencies in economic theory.17

Telkom Kenya was once a regulator and a commercial service provider through the internet

gateway backbone service popularly known as Jarnbonet. This was very unfair indeed. It

restricted open competition and encouraged monopolistic tendencies. Luckily, the five year

monopoly awarded to Telkom Kenya came to an end and the sector is now tully liberalized.18

Another sector that requires complete liberalization is electric energy service provision. At

present Kenya Electricity Generating Company is charged with the responsibility or generating

electric power. Kenya Power and Lighting Company Limited then does the distribution to end

users. Independent power producers have no option but to sell to Kenya Electricity Generating

Company or Kenya Power. The field should be opened up to allow independent power

production and distribution. It IT1aYmake Kenya Power Lighting Company and Kengen wake up

to the challenge. Assuming electrical energy production and distribution was opened up,

consumers will have an option to choose which energy service provider to use or to use two or

more just in case one suffers a ystem breakdown. This would be a good option especially to

those players in the essential services industry.

17 Claude V. Chang', Privatization and Development, Ashgate, England, (2006) p.83-84
18 Telkom Kenya monopoly in providing internet backbone service lapsed in the ) car 2007. Several entities applied
to provide internet backbone service. The number of licensed service providers increased tremendously as at l"
January 2009.
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The government has no business doing business is a school of thought advanced by free- market

economists. Its role should be restricted to regulation. This is the driving force behind the

objective of improving regulation through reducing conf1icts between the public sector's

regulatory role and commercial functions. The government cannot be impartial in regulating

electricity tariff charges. It is an interested party. Despite the request from the Minister for

Industrialization, in the year 2008, that electricity tariff charges should not be increased, the

Energy Regulatory Commission, nevertheless, granted Kenya Power Lighting Company the

request to enhance its charges so as not to affect its bottom line.19 This concern for economic

returns is what has undermined poverty alleviation efforts especially taking into account

possibility of market failure.

The theory of market forces was shaken by the events of the financial industry in the United

States of America. The phenomenon was termed as a "credit crunch". The U.S. government was

forced to implement policy to salvage its financial industry through a US Dollar 700 million

rescue package to buyout non performing debt portfolio in the financial markets. The package

was meant to reassure investors that the economy will not go into recession. The effects wer felt

globally. Markets in Asia, urope, Japan. China and some parts or Africa all recorded steep

decline in financial activity at stock markets. Governments started passing legislation to assure

depositors that money will be safe in the banks. Governments bought out banks that were

performing badly. The events brought back the government as a player in the market. The

rationale for excluding the government from the market has been seriously undermined by these

events?O

Restricting the government to regulation alone may tear apart the markets. The greed of

capitalism if felt unchecked may consume itself. The relevance or government remaining in

business is demonstrated by the role 01' ational Oil Corporation or Kenya ( 0('1<.) in our

petroleum industry. When other private players are consumed by greed the government can

19 Massive lobbying from the Kenya Association of Manufacturers and other stakeholders drove the President to
send an impassionate plea to his energy minister to look into the question of petroleum prices and electricity
charges.
20 Walter W. Eubanks, The European Union Response to the 2007-2009 Financial Crisis, CRS Report for Congress,
avai lable at www.fas.org/SgR/crs/row/r41367.pdf, accessed on 14/0512012.
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intervene and influence market prices through NOCK. The writer is alive to the fact that the

theory may be different from practice.

These background provides a basis for evaluating in political perspective the decision making

powers and processes under the Privatization Act. The next section discusses ministerial

discretion.

-L2 Ministerial discretion

The discretion of the Minister to allow foreign participation is a factor that may contribute to

deepening of poverty by removing assets from local population into foreign hands or the elite

masquerading as foreigners. The issue that we address is what guidelines exist for evaluating

whether it is fair to allow foreign participation. The Act proceeds on the basis that both Kenyans

and non-Kenyans are eligible to participate in any privatization.i'It however goes on to add that

notwithstanding foreign eligibility the Minister may direct the Commission to limit participation

in any privatization to Kenyansr" or ensure that there is a specified minimum level of

participation by Kenyans in any privatization.r' Any other law that limits the participation of

foreign investors is not affected by the provisions of section 29(1) or the Act.2~The Minister has

absolute discretion to disallow foreign investors to participate and apart from the usual

safeguards of judicial review there appears to be no other mechanism to test the reasoning of the

Minister.

The jurisdiction of the Privatization Appeals Tribunal appears to target the Commission only. It

arises after the Commission has published a notice in the Gazette or what has been determined.

Whether a collateral challenge can be mounted targeting the Minister as the state organ

responsible for directing the Commission is open to debate. The philosophy of allowing foreign

investors to participate unless excluded by the Minister appears to be one based on broader ends

of tapping foreign capital. It may be argued that the Minister should only limit foreign

participation where it is clear to him that domestic investors have capacity to absorb the

21 Privatization Act, Act No.2 of 2005, section 29( I).
n Ibid section 29(2)(a)
23 Ibid section 29(2)(b)
24 Ibid section 29(3)
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privatization transaction. How does the Minister make this determination'! What ifhe turns out to

be wrong? If he is wrong it means that the privatization may fail to achieve its financial goals. In

my view all will not be lost apart from costs thrown away. Inability of domestic investors to

absorb the privatization then provides a good basis for allowing foreign investors to participate in

the subsequent privatization because it is then clear that domestic investors have no capacity to

absorb the privatization.

Looking at the matter from another perspective, the Minister is bound to allow foreign

participation because of fear that foreign investors may challenge the decision to bar them from

participating. The Act provides a legitimate expectation to foreign investors to participate 111

privatizations in Kenya. When faced with such a challenge the Minister may be compelled to

justify why it was prudent to limit foreign investors from participating.

So far the question assumes that there is no dispute as to who is a foreign investor. We have used

the term foreign investors even though it is not used in the ct. The Act draws a distinction

based on nationality. Kenyan versus non-Kenyan. When it comes to nationality the distinction

may be easy to draw in the case of natural persons. atural persons with dual nationality may

present a problem. Article 16 of the Constitution states that 'a citizen by birth does not lose

citizenship by acquiring the citizenship of another country.' Kenya citizens by birth who have

acquired the citizenship of another country would thus still qualify as Kenyans, Major

jurisprudential issues would arise in the ease of corporations incorporated in Kenya but where

the shareholders are foreign or the seat of management of the corporation is outside Kenya.

Principles developed in public international law may become useful in resolving such disputes.

Several theories have been developed to test the nationality of a corporation depending on the

circumstances of the case. ationality of the majority shareholder is one test. The other test is

seat of effective control of the corporation. The Barcelona Traction Case'? highlights various

principles that may be used to determine nationality of a corporation.

The drafters of section 29(2) of the Act paid inadequate attention to the' inner moral ity of law'

postulates by Lon Fuller. As presently framed it is not possible to foretell with certainty how the

25 Barcelona Traction Case [1970] ICJ Reports 3.
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Minister will exercise discretion in any given privatization. Laws should be certain III effect.

Another way of looking at the matter is to argue that too much power is not good in a state where

rule of law is a cardinal democratic principle, at lease in theory. Power vested in individual

advances personality rule instead of strengthening institutions. What is the conduct expected of

this political institution? Jackson and Rosberg" observe that the classical concept 01' a political

institution as an impersonal system of rules and offices that effectively binds the conduct of the

individuals involved in them has been supplanted, under the influence of modern sociology by

the concept of an institution as a system of not rules and offices, but of roles and relations. A

standard is a standard of conduct whereas a role is an expectation or conduct which may be in

violation of the rules. An institution should exhibit 'stable, valued, recurring patterns of

behavior. ,27

It is not possible to state with conviction that the office of Minister will exhibit stable, valued

recurring patterns of behaviour in relation to limiting foreign investor participation. The office

has certain expectations which originate from the Chapter on leadership and integrity in the

Constitution. The responsibilities of leadership have now been defined in an attempt to demystify

public power. Authority assigned to a State officer is a public trust to be exercised in a manner

that28
-

(a) is consistent with the purposes and objects of the Constitution:

(b) demonstrates respect for the people;

(c) brings honour to the nation and dignity to the office; and

(d) promotes public confidence in the integrity of the office; and vests in the State officer the

responsibility to serve the people. rather than the power to rule them.

The provisions of Article 73 of the Constitution are not the only ones that can be used to check

Ministerial power. The other provision of relevance when it comes to privatization of natural

resources is Article 71 of the Constitution. It provides that a transaction is subject to ratification

by Parliament if it 'involves the grant of a right or concession by or on behalf or any person,

including the national government, to another person for the exploitation of any natural resource

of Kenya and is entered into after the effective date.' Parliament is ex pected to make legislation

~6 Robert H. Jackson and Carl G. Rosberg, Personal Rule in Black Africa, University of California Press. 1982
it Ibid p. 10
18 Article 73( I) of the Constitution of Kenya, 20 10.
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to provide for classes of transactions subject to ratification.i" This has not been done but

hopefully it will be accomplished.

Another relevant aspect of checking ministerial power would be the national values and

principles of governance. How do the people participate in the decision making process to

exclude foreign investors or to prescribe minimum limit for local participation. Ilow do we

ensure that the decision is made taking into account good governance. integrity. transparency and

accountability. We do not pretend that we have answers to these questions. At present it is useful

to point out that data was gathered on some of the issues touching on ministerial discretion

during the sample survey.i" The questionnaire sought to obtain views on what factors should

guide the Minister while exercising discretion to limit foreign participation.

A majority of the interviewees were of the view that foreign participation should be limited. The

extremists took the view that foreign investors should not participate at all. The compromise

view was that foreign investors should participate but a set of prequalification factors must be

considered before making the decision to allow foreign investors:". This view was advanced

notwithstanding the clear provisions of section 29( 1) which provide that both Kenyans and non-

Kenyans are eligible to participate in a privatization. Eligibility is not dependent on nationality. It

is universal under the Act. On the other hand section 29(2) gives the Minister discretion to direct

the Commission to limit participation in any privatization to Kenyans or ensure that there is a

specified minimum level of participation by Kenyans in any privatization. The research question

presupposed that foreign investors are not allowed to participate ill privatization. This was

deliberate because it was designed to gauge whether there was wisdom in taking the approach of

universal eligibility. The gist of the question was appreciated from the perspective of limiting

participation to Kenyans. In arriving at the decision to exclude foreigners what considerations

should the Minister bear in mind. Reverse logic would dictate that if the considerations do not

apply then foreign investors should participate.

19 Ibid Article 71 (2).
30 Data has been incorporated in analysis of decision making powers and processes.
31 Term foreign investor is used to denote any person who is not a local investor. Definition adopted from The
Capital Markets (Foreign Investors) Regulations, 2002.
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Most interviewees approached the question from the perspective that foreign investors should not

participate unless qualifying factors exist. We reviewed these factors from the comments and we

present them as below:

a) Resource constraints

Most interviewees felt that foreign investors should only participate in privatization where the

locals could not fully embrace the privatization. Resource constraints were identified as lack of

adequate capital. lack of appropriate technology, lack of experienced human power and even

lack of understanding of privatization processes.

b) Benefits to the country

Interviewees suggested that we must undertake cost-benefit analysis of allowing foreign

participation. The consensus seems to be that foreign participation should be allowed only if it

can address the resource constraints identified. Foreign participation is good if it can create

employment; bring in foreign direct investment; enhance our local technical capacity; and create

value through improved quality of goods or services. The challenges must also be taken into

account. Like how to promote local participation in the economy to avoid over reliance on

foreign investors. It has been suggested that foreign investors must be forced to partner with a

local in the joint venture of privatization. This collaboration is expected to boost capacity of the

local entrepren ur and in the long run transfer technical know how to the local industry. Another

way of achieving technical know how is to make privatization conditional on technology

transfer. Harmful effects of foreign investor participation were identified as environmental

degradation; repatriation of profits: and weak regulatory frameworks that are exploited by

foreign investors to advance their own narrow interests.

c) Closed door policy

An interviewee felt that foreign participation in the economy should not be an open door policy.

The government needs to identity which sectors of the economy can be open to foreign

participation. Some sectors such as essential services should not be privatized. ational security

sector is a key area. A closed door policy would help the country focus on what areas are safe for
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foreign investor participation. The strategic objective is to avoid being captive to foreign

investors in essential services and national security.

d) Checks and control

The power to limit foreign participation was considered too blank. Some interviewees suggested

some checks and balances. The suggestions ranged from Cabinet approval to approval by

Parliament. A system of consultation was suggested. The Minister should not act alone in

allowing or limiting foreign participation. The question of checks was also considered from the

angle of international obligations of both Kenya and the foreign investor home country. It was

suggested that where Kenya has a treaty with the home country of a foreign investor the

obligations under the treaty should be carefully considered. The issue to consider would be

whether refusing the foreign investor participation would attract any sanctions from the treaty.

There is no straight answer serve to point out that this is a valid concern.r" The other concern

relates to the nature of checks and controls that are needed to ensure broad legitimacy in the

decision to allow or limit foreign participation.

e) Regulatory reforms

Some interviews approached the question from the perspective of reforms. Suggesting that the

government should set up regulations for governing approval of foreign participation. To them

the present framework is either lacking or weak. Apart from giving the Minister the discretion to

limit participation to Kenyans or ensure a minimum level of participation by Kenyans, the Act

does not specify which factors the Minister should take into account. Accordingly, it is arguable

that the framework is inadequate. ft is lacking in the sense that no factors have being laid down

in the Act. The only provision put forward under the Act is one that respects the restriction

imposed by any other law on foreigners to participate in privatization in Kenya3Jlt is apparent

that the Act is silent on factors to be taken into account. A case for regulatory reforms seems

forceful. The views outlined above did not succinctly state which factors should be taken into

account while allowing foreign investors to participate in privatization. There Vias a feeling that

32 M. Sornarajah, The International Law on Foreign Investment, 3rd ed., Cambridge University Press (2010)
33 S. 29(3) of the Act. For example the Capital Markets (Foreign Investors) Regulations, 2002 limit the shareholding
of foreign investors in listed companies to a maximum of seventy five percentum. Twenty five percentum must be
reserved for local investors.
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public law values but whether the Act has embraced them? The Act has not done so and

therefore the exercise of the power is not accountable, transparent and participatory.

The benchmarks for arriving at the decision to specify minimum participation arc not well set out

either. The provision may pass as an avenue to champion foreign investor interests. We must

remember that as a country we are not absolutely free from the remote control of IMF and the

World Bank. For example, Dr. Joy Kiiru has criticized the Minister of Finance and Central Bank

Governor for seeking to re-introduce taxes on diesel, kerosene and other essential goods. He

remarked that Kenyans are finding it difficult to afford these products even when they are

subsidized, reintroducing taxes would kill the whole situation35This was a reaction to a letter

written by the Minister of Finance and Central Bank Governor to the IMF giving undertaking to

phase out subsidies and concentrate on other interventions to address high cost or living.

Decision making powers and processes under the Act tend to favour accumulation of

privatization benefits in the elite. This position contrasts sharply with the government declared

policy of alleviating poverty. The nexus between privatization and poverty alleviation has been

discussed. We find it appropriate to introduce the following passage by Paschal Mihyo who

states:

Tn countries where the state i the single largest employer, the Slate uses the public sector

as a mechanism for social stability. For example, in Tanzania. graduates from institutions

of higher learning have traditionally all found employment in the public sector

immediately after graduation. The state has also been the dominant supplier of health and

education services, and the public sector has exclusive control of the banking, insurance

and social security systems."

Circumstances may have changed in Tanzania from 1994 but the point IS not lost about the

objectives of government while forming public enterprises. Social stability or a country is a

crucial objective. A legitimate government will strive to promote social stability. In as much as

privatization may bring social instability, it is not superfluous to discuss how the instrumentality

}5 Saturday Nation, January 14, 2012 p. 37. Article by Charles Wokabi
36 Paschal Mihyo, Non-Market Controls and the Accountability of Public Enterprises in Tanzania, The Macmillan
Press Limited, United Kingdom, 1994. p. 133
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of the law operates to caution against social instability brought about by privatization. A review

of Kenya's poverty alleviation policy experience would depict that social equity is a major

concern of the government but that institution of privatization has not been harnessed to

contribute towards efforts of alleviating poverty.

4.3 Poverty alleviation policies

This section considers various policy documents published by the government and other

stakeholders touching on poverty reduction strategies. The focus is to highlight social equity

dimension as a primary government policy and to argue that accumulation of privatization

benefits in the elite will frustrate poverty alleviation efforts.

a) Sessional Paper No.2 of 2005 on Development of Micro and Small Enterprises for

Wealth and Employment Creation for Poverty Reduction37

The paper acknowledges that Micro and Small Medium Enterprises (MSEs) cut across all sectors

of the economy and provide one of the most prolific sources of employment, not to mention the

breeding ground for medium and large industries, which are critical lor industrialization.38The

governments pledge to create 500,000 jobs annually is to be achieved in partnership between the

public and private sectors. The private sector is expected to seize the available opportunities to

invest in productive enterprises, develop competitive industrial sector and create jobs. The policy

framework contained in the Sessional paper seeks to promote MSEs to perform at the optimum

lor increased economic benefit. The paper builds upon the policy framework contained III

Sessional Paper No.2 of 1992 on Small Enterprise and Jua Kali Development in Kenya.

The Sessional Paper No.2 of 2005 notes that 'while the government in Sessional Paper No.2 of

1992, acknowledged the potential of MSE sector in employment creation and poverty reduction,

institutional framework for effective coordination of the various MSE policies, and programmes

,7 Republic of Kenya, Sessional Paper No.2 of 2005 on Development of Micro and Small Enterprises for Wealth
and Employment Creation for Poverty Reduction, Government Printer, Nairobi. 2005
38 Sessional Paper No.2 of 2005 on Development of Micro and Small Enterprises for Wealth and Employment
Creation for Poverty Reduction, Foreword by Hon Newton W. Kulundu, then Minister for Labour and Human
Resource Development.
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were not put in place. Specifically, there was no institutional mechanism within Government for

identifying and resolving policy conflicts and for overseeing implementation of policies. and

programmes. Neither was there a mechanism for coordinating all the stakeholders and

facilitating their participation in policy formulation and development.i " Other challenges

identified include inhibiting legal and regulatory framework; limited access to markets: limited

access to financial services; inadequate access to skills and technology; limited access to

infrastructure; inadequate business skills; limited linkages with large enterprises; gender

inequality; limited access to information; unfavourable taxation regime; entry barriers both

formal and informal; health and safety in workplace; and HIV /AIDS.

The paper proposes several policy initiatives to address the above challenges. It specifically

focuses attention on the private sector as the 'engine of economic growth. This sector will

therefore provide the bulk of services to the market; provide investment capital Cor the sector's

growth and wealth creation; and monitor policy implementation. ·40 The legal responses include

the enactment of the Micro Fi nance Institutions Act,41 and the enactment of the Micro and Small

Enterprises (MSE) Act..J2The purpose of the MSE Act will be to set lip a National Council for

Small Enterprise ( CSE) as a statutory body charged with coordinating and monitoring MSE

policy. If the MSE Act is enacted, NCSE will be a state-owned enterprise with regulatory

powers. Whether this will enhance the capacity of MSEs to create employment and sustainable

businesses remain to be seen. What is clear from the policy is that the government has shifted the

responsibility of employment creation and fostering economic growth [0 the pri vate sector. The

policy framework is pegged on among others the following guiding principles."

a) Government involvement in the MSE sector is to create an enabling environment to

increase the competitiveness of MSEs in Kenya so that MSEs can meaningfully

contribute to economic growth, employment creation and poverty reduction:

J9 Sessional Paper No.2 of2005, note 39 p. 8.
40 Sessional Paper 0.2 of2005, note 39, p. 40.
41 The title of the Act was changed to M icrofinance Act, Act O. J 9 of 2006 upon enactment. J t is an Act of
Parliament to make provision for the licensing. regulation and supervision or microfinancc business and for
connected purposes.
·I~ Yet to be enacted.
4.' Sessional Paper No.2 of 2005, note 39, p. 20-2 J. Eight guiding principles are outlined but J have picked three for
discussion purposes.
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b) Government to play a facilitati ve and catalytic role rather than engaging 111 direct

intervention in the market, and Government to intervene only when there is a clear

market failure;

c) Priority will be given to interventions that remove barriers in order to open up markets

for MSEs.

b) National Development Plan 2002-2008 (Effective Management for sustainable

Economic Growth and Poverty Reductionj "

The National Development Plan 2002-2008 (NDP) was the 9th such NOP. It was developed when

KANU was still in power under President Daniel Arap Moi. In the foreword to the NOP

President Moi notes that "we have to remember that the majority of our people are still living

below the poverty line. There cannot be sustainable economic growth amidst poverty, where

majority are not involved in the development process.' The NOP gives an overview of the

performance of the Kenyan economy. It notes that there has been a declining trend of economic
4-

performance from 1964 to 2002. The NOP notes that: )

1.0.2 In the first decade after independence, Kenya's economy grew at impressive rates,

with GDP expanding by 6.6 percent per annum. This was due to increased agricultural

output; expansion of the manufacturing sector supported by adoption of import

substitution strategies, rising domestic demand, expansion or the regional market and

substantial inflows of foreign aid. A series of exogenous factors compounded by an

inadequate macroeconomic policy response reversed the impressive economic growth of

the first decade. The first oil crisis of 1973 brought an abrupt halt to the rapid growth

rate. Consequently, the growth rate decelerated to below 4 percent for much of the 1970s

except for 1976177 when the unexpected 'coffee boom' saw GOP growth rate rising to

8.2 percent in 1977. The collapse of the East African Community in 1977, and the second

oil crisis of 1979 contributed to a further deceleration in economic performance.

~4 Republic of Kenya, National Development Plan 2002-2008, Effective Management for sustainable Economic
Growth and Poverty Reduction, Government Printer, Nairobi
~s Ibid p. I

113



1.0.3 The drought experienced in the early 1990s, world recession and the international

debt crisis worsened the domestic economic situation. In addition, misaligned real

exchange rates, the fixed interest rates regime as well as poor commodity pricing

undermined macroeconomic stability. To address the macroeconomic instability the

Government introduced liberalization and deregulation, or trade and exchange rate

regimes; public and financial sector reforms. The implementation of these reforms led to

a resurgence of growth, which averaged 5 percent over 1986-1990. In the 1990s poor

economic performance was mainly as a result of declining donor support; poor weather

and infrastructure; insecurity; depressed investments; declining tourism activities and

poor performance of manufacturing sector. Overall GDP growth declined further to 2.5

percent between 1990 and 1995 and to 2 percent between 1996 and 2000. The decline in

economic performance was apparent in all sectors.

On employment there is a noted decline in public sector job creation from a high of 6.2 percent

in the period 1964-73 to a low of -0.5 percent in the period 1996-2000. As the formal sector

decelerated the informal sector took over the responsibility of employment creation.

Construction of Jua Kali sheds and establishment of micro enterprise credit schemes and

initiation of training programmes all contributed to this growth in the 1980s and early 1990s.46

The DP notes that currently the informal sector employs about 1'v\0 thirds of economically

active population outside the small scale farming and pastoralist activities. It further observes

that 'as we begin the 2151 century, Kenya's major development challenges are many. The

immediate ones include persistent and increasing poverty, declining productivity in the real

sectors, unemployment, deficient infrastructure, and unfavorable environment for improved

quantity and quality of investment. ,47 The NDP states that growth policy for' increasing GDP

and real per capital GDP over the Plan period are to increase and sustain real wages at

competitive rates; provide poverty safety nets in taxation, education. and health; and recognize

the unsustainability of financing current account deficit with short term domestic borrowing. ,48

4() Ibid p. 4.
471bid p. II.
48 Ibid p. 12.
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The chapter on human resource development commits the government to provide resources for

improving education, training and capacity building. Health is another area to be tackled as well

as menace of HIV/AIDS. While focusing on creating employment and social security the

government will focus on addressing gender imbalances. Provision of shelter and housing is

another key pillar in human resource development. Provision of social services and gender

mainstreaming are other policy objectives under human resource development."

Under public administration the government is committed to reform parastatals. The objective

been to 'improve the coverage and quality of specialized social and infrastructural services to the

economy and minimize the financial requirements the parastatals impose on the Exchequer.

Consequently, the programme intends to free Government resources from activities, which are

best carried out by the private sector, including infusing performance enhancing commercial

ethics of enterprises.Y'The Public Enterprise Reform Programme involved privatization of 207

commercial enterprises classified as non-strategic and restructuring 33 strategic corporations

retained under public ownership.

c) Economic Recovery Strategy for Wealth and Employment Creation (2003-2007)SI

Economic Recovery Strategy for Wealth and Employment Creation (hereinaft r Economic

Recovery Report) is a policy document formulated by National Rainbow Coalition (NARC)

government on taking over from the political leadership of President Daniel Arap Moi. In the

foreword President Mwai Kibaki states that the 'strategy is based on two main principles. The

first one is democracy. Lack of democratic practice in the past is what led to the widespread poor

governance and breakdown in the rule of law in Kenya. It is now accepted that poor governance

has been one of the major causes for the collapse of particularly of the Kenyan economy. By

raising the cost of doing business, bad governance discouraged credible investors. The second

principle, which follows directly from the first one, is the empowerment of the people. Because

of the increased level of poverty, Kenyans became vulnerable to political manipulation,

~9 Ibid p. 54
50 Ibid p. 94
51 Republic of Kenya, Economic Recovery Strategy for Wealth and Employment Creation (2003-2007). Government
Printer, Nairobi. June 2003.
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accepting policies and practices that were even injurious to their long-term interests. ,52 The

President proposes reducing poverty by providing people with income earning opportunities.

Consequently, employment creation was the cornerstone of the Economic Recovery Strategy

Report. 53

To achieve economic growth the NARC government committed to provide a conducive

environment for domestic and foreign investors. Investment in human capital is a key pillar to

the realization of poverty reduction objective. Priority interventions in socio-economic sphere

will focus on seven areas. Achieving 100 percent primary enrollment; improving transition levels

to secondary education by providing bursaries; meeting health challenge through establishment

of National Social Health Insurance Fund; combating HIV/AIDS; employment creation,

conversion of National Social Security Fund into a pension fund: and provision of low cost

housing. The government has achieved the objective of 'free primary education' and is on course

to introduce a national social health insurance scheme.

Under public enterprise reform the NARC government committed to privatization of Kenya

Railways Corporation through a concession; transforming Kenya Ports Authority into a landlord

port by June 2004; reduce its shareholding in Kenya Power and Lighting Company to below

39% to remove it from state corporation category. Liberalization of telecommunications sector

by privatization of Telkom Kenya by end ofJune 2004. Most of the public enterprise reforms

were implemented. What is not clear is the extent to which social consequences of the

privatizations have been empirically studied. For example, privatization of Telkom Kenya and

Kenya Railways Corporation led to massive labour redundancies and it is possible that some

employees died without receiving compensation from the state-owned enterprises. Former

employees of Telkom Kenya had to resort to litigation to compel payment of terminal benefits.

The policy framework for privatization was one sided - looking at the interests of government

only- and did not adequately factor in the social consequences on other stakeholders. It is

doubtful if privatization of Kenya Railways Corporation improved rai I transport to the level of

efficiency expected of a private enterprise. As earlier discussed, the privatization of Kenya Ports

52 Ibid p. xi
53 Ibid.
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Authority into a landlord port has faced serious opposition from the workers under the Dock

Workers Union.

d) National Poverty Eradication Plan (1999 - 2015)54

The ational Poverty Eradication Plan (NPEP) was prepared in line with goals and commitments

of the Copenhagen Summit. There is a new international consensus on the need to put people at

the centre of development. This was a resolution of world leaders who attended the World

Summit for Social Development (WSSD) held in Copenhagen in March 1995. The leaders

committed themselves to an ambitious set of goals for the eradication of poverty; the

achievement of universal primary education; various aspects of health for all; and the social

integration of disadvantaged people. The NPEP notes that poverty reduction has been on the

agenda right from independence. At independence in 1963, 'the Government of Kenya (GoK)

identified illiteracy, disease and poverty as the main problems to be addressed in the post

independence era in order to achieve sustainable national development. A policy on poverty

reduction was stated in Sessional Paper No.1 0 of 1965 on African Socialism and its Application

to Planning in Kenya. The GoK noted that there were regional and gender dimensions to the

problem and that certain excluded groups needed to be brought into the mainstream of

development. '

NPEP notes that poverty is a national crisis. Strategies to combat it through economic growth

cannot work in isolation. NPEP describes poverty as multi-dimensional; it incl udes shortage of

income and deprivation in other aspects, for example in knowledge, in life-expectancy and in the

standard and quality of life experienced. In Kenya the poor tend to be clustered into certain

categories such as the landless; the handicapped; female headed households; household headed

by people without formal education; pastoralists in drought prone Arid and Semi Arid Areas;

unskilled and semi skilled casual labourers; AIDS orphans; and street children and beggars.i'The

overall contribution of PEP is to focus development plans on the poor and to set up a

Commission on Poverty Eradication.56

54 Republic of Kenya, National Poverty Eradication Plan (1999-2015), Government Printer, airobi February 1999.
55 Ibid p. 3
56 Poverty Eradication Commission was set up as a state corporation under the Ministry of State for Planning
National Development and Vision 2030 (as it is now known).
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4.4 Conclusion

Alleviating poverty is a crucial government policy but it may be hampered by decision making

powers and processes under the Privatization Act which tend to favour accumulation of

privatization benefits in the hands of the elite. This has the effect of undermining social equity

and further advances the narrow agenda of economic efficiency gains. A balanced approach is

necessary that takes into account the obligations of government to alleviate poverty and the need

to ensure that decision making powers and processes under the Privatization Act are accountable

and transparent and that meaningful avenues exist for public participation.
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CHAPTER FIVE
CONCLUSION AND RECOMMENDATIONS

The topic privatization and poverty alleviation is an up-short of the larger discourse on

privatization and development.' In this study we have tried to evaluate how privatization

through the framework of the Act can and has been used to alleviate poverty in Kenya.

The study has advanced the argument that the privatization model is based on efficiency

theory and as a result social equity has not been adequately considered in the Act. Social

justice has been discussed from the perspective of John Rawls' A theory of justice'. It has

been argued that fair price is a narrow objective to advance in privatization. The criteria

of fair price is embodied in law under section 28 of the Act. The marginal note is clear as

it states: "privatization to be competitive to obtain fair price". Fair price is a market based

approach to privatization and we have argued that it may not augur well with the

obligations of the Commission as a state agency required to facilitate the attainment of

social and economic rights? The gist of the argument being that fair price is not

everything and that even where the price is not "fair" privatization could still be

undertaken.' It all depends on a delicate matrix mix of costs and benefits. Fair price is a

limiting criterion and therefore presents a problem to attainment of privatization

objectives. The study has explored what could be a solution to this problem.

The other argument explored in the study is lack of accountabil ity, transparency and

participatory approaches in ministerial discretion under section 29(2) of the Act. Public

law values are now enshrined in the Constitution of Kenya, 2010. Privatization involves

the transfer of public goods or services to the private sector and at times conflicts with the

state objective of guaranteeing social and economic rights which collectively can be

referred to as "social or merit goods". Parliament has enacted through section 29( 1) of the

Act that both Kenyans and non-Kenyans are eligible to participate in any privatization.

At the same time Parliament has bestowed upon the Minister power to limit participation

in any privatization to Kenyans or to ensure that there is a specified minimum level of

I See for example Chang' Claude, Privatisation and Development, Ashgate Publ ishing Lirn ited (2006)
2 Article 21 of the Constitution of Kenya, 20 IO.
3 Ravi Rarnarnurti and Raymond Vernon eds. Privatization and Control of State-Owned Enterprises, The
World Bank, (1991)
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participation by Kenyans in any privatization. There are no laid down parameters as to

how the power is to be exercised.

The decision to limit foreign participation is one that is likely to face stiff opposition by

foreign capital suppliers interested in investment opportunities beyond their borders."

Consequently, they are likely to lobby the Minister not to limit foreign participation or

ensure that the minimum level of participation by Kenyans is not significant. This

environment creates incentives for rent seeking in the absence of transparent,

participatory and accountable institutional mechanisms. Here lies the problem.

Mechanisms are lacking for checking and controlling exercise of ministerial power under

section 29(2). This thesis has explored what institutional mechanisms are needed to

achieve transparency, accountability and participation by way of reforms. As presently

designed the Act tends to favour accumulation of privatization benefits in the hands of

elite. This has potential to erode gains made in promoting social equity.

Data gathered from sample survey expressed displeasure with the design of design

making powers and processes under the Act. A majority of respondents felt that the

Minister should be subjected to checks and balances. They also felt very strongly on

considerations that should influence participation of foreign investors in privatizations.

The views were in sharp contrast to the legal provision under the Act stipulating universal

eligibility." Majority felt that foreign investors should participate only when locals lack

capacity to absorb the transaction. Participation by foreigners should be subjected to

value-added checks.

As regards the decision making framework for selecting privatization methods data

collected showed that there was preference for public offering of shares as a method of

privatization. There was also a preference for a structured decision making process under

the Act. This would promote certainty in determining methods of privatization.

4 UNCTAD, World Investment Report, United Nations, New York, (2003)
5 Section 29( I) of the Act.
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The study has considered how the theoretical underpinning of' the Act (based on

efficiency model) has affected the rol of Kenya as a state in delivering development to

its citizens. Privatization impacts on the redistributive role of the state. Development ha

being defined as improving quality of lives or human capabilities to live the life that they

value. Privatization should achieve greater social goods that enhance the quality of lives

of the subjects. A choice has to be made between a method that w: II create 1000 jobs and

one that will generate one billion shillings in revenue. It has been argued that the

Commission must strive to achieve social efficiency. There is a long chain of analysis

and fair price as an independent consideration may not achieve the flexibility of broad

analysis. Price based comparisons could be misleading as they are not holistic. A state

that is keen on delivering on social justice must ensure that methods of privatization

achieve this. They do not entrench income inequality or drive privatization benefits into

the hands of the el ite. 6

Public law values are necessary if social equity IS to be realized. With expanded

democratic space citizens are able to question public choices made on their behalf and to

seek accountability for choices made. Development in this context is seen as expanding

freedom. Fre dom to make choices on the quality of life that one values LO li\·e.7 This

freedom is limited by lack of adequate income among the majority. People are not able to

lead the quality of life that they value because of financial inability. Lack of public law

values may therefore increase social injustice. Deserving opportunities to minimize social

injustice are diverted because public officers are not accountable.

Has the government done enough to create and expand opportunities for local

entrepreneurs? In the context of privatization the starting point should be no. The

government has not done enough to ensure that locals exploit privatization opportunities.

Again taking the scenario of over subscription of IPOs and further the intended

privatization of Kenya Ports Authority into a land lord port. It is to be appreciated that

Kenya cannot go it alone and that foreign participation is inevitable. The point is that it

6 Paschal Mihyo, Non-Market Controls and the Accountability of Public Enterprises in Tanzania.
Macmillan Press Ltd, (1994)
7 Amartya Sen, Development As Freedom, Oxford University Press, (1999)
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should be clear that Kenyans are not in a position to exploit the privatization opportunity

before foreign investors are invited. This may involve adopting a staggered approach to

privatization or inserting a recall clause where the local investors exceed the limit of

participation allotted to them. The Cabinet should scrutinize keenly proposals on how

Kenyans are to be encouraged to partici pate in a privatization. It should ask itself whether

the proposals are realistic and achievable taking into account the circumstances of local

entrepreneurs.

On the other hand if privatization to foreign investors is inevitable how do we structure

the programme to ensure that we boost capacity and we retain a positive benefit.

Particular attention must be paid to technology transfer, human resource capacity

development, setting up locally, using local materials, sectors of the economy and

repatriation of profits.

A market based approach and lack of public values are philosophies that we should

rethink in our privatization jurisprudence. Under the new constitutional dispensation, it is

inevitable that we must reform the Act. The Constitution has made it mandatory to

obtain Pari iamentary approval where the government is to enter into natural resource

exploitation contracts.f The exploitation of these natural resources may be through

various methods of privatization. Secondly, public law values are now entrenched in the

Constitution and all persons exercising state power are obliged to respect the same."

Does the State conduct an audit review of privatization projects to determine if the

method has achieved the desired benefits? The Act has no provision for audit reviews.

Section 24 of the Act is explicit on what a privatization proposal should entail. The lack

of review mechanism under the Act renders it difficult to conduct scienti fie studies on

impact of privatization methods on poverty alleviation. Unlike the Public-Private

Partnership Regulations, the Ac has no basis for conducting feasibility studies that may

8 Article 71 of the Constitution of Kenya 20 IO.
9 Article lOon ational values and Principles of Governance and Article 73 on Responsibilities of
leadership are examples.
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be used to determine social impact of privatization. The focus is on valuation alone which

fosters economic returns hypothesis.

A review of several past privatization demonstrate that benefits were concentrated in the

hands of a few. Telkom Kenya was privatized through negotiated sale to Vivendi a

foreign corporation from France in a transaction that led to the retrenchment of over

16,000 employees. Some of the employees were never paid their benefits and they sued

the state corporation. This privatization took place when the Act had been enacted but it

was not yet operational because the Minister had not yet gazetted a commencement date.

Telkom Kenya has performed dismally since it was privatized. It has a workforce of less

than 2,000 employees but it is yet to achieve operational efficiency associated with most

privatized firms. This begs the question whether ownership structure is crucial in

achieving efficiency. Can a public enterprise achieve efficiency? It is possible for state

owned enterprise to achieve efficiency. 10 Kenya Revenue Authority may be an example

of an efficient state owned enterprise, though in the regulatory arena.

The privatization of Kenya Ports Authority has been seriously opposed by the Dock

Workers Union. The fear again is labour redundancies. Unemployment in Kenya is very

high. I I Naturally employees would be opposed to any situation that would render them

unemployed. The creation of a landlord port at the Mombasa port was rightfully

criticized. First the employees argued that they had not been consulted and secondly the

landlords would retrench them and cause unemployment. Different objectives of public

and private firms explain ownership structure preference. Public firms can pursue social

welfare aims but a private firm has only one aim which is to maximize profits. Therefore,

efficiency has a social cost. The KPA privatization provide a clear example of how the

Commission can fail to provide clear proposals on how Kenyans are to be encouraged to

participate in a privatization. The method of privatization proposed was a build own

operate (BOO) or build operate transfer (BOT).

10 See Mihyo note 6.
II Economic Recovery Strategy for Wealth and Employment Creation cites unemployment as a serious
challenge to the Government of Kenya.
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We have already presented the case of Safaricom IPQ where the Minister simply

underrated the level of appetite of Kenya investors and made it possible for foreigners to

acquire a sizeable portion of Safaricom Limited. The other oversubscribed IPQs also

count for missed opportunities. Could the living standards of Kenyans be any different

assuming that foreign participation was staggered in favour of local exhaustion of

opportunity? We do not have a clear answer to this question but what we presume is that

opportunity for repatriation of capital gains would have been limited; there would have

been broad ownership base in the Kenya economy; and the shares would not have been

so susceptible to foreign perceptions of political stability in Kenya and capital flight.

There is great danger in over reliance on foreign capital especially in sensitive areas of

the economy. 12

The challenge of aligning the Act with the Constitution is real. What takes centre stage is

what form of alignment the Act should take. Another issue that deserves attention is the

apparent conflict between the Act and the Public-Private Partnerships Regulations':'

published under the Public Procurement and Disposal Act.14 PPPs are a method of

privatization under the Act. The wisdom of publishing PPP regulations under the Public

Procurement and Disposal Act is not clear. In evaluating PPPs under the Public

Procurement and Disposal Act, the best ranked proposal is to be taken as the successful

proposal.

This contrasts with the criteria of fair price as laid down in section 28 of the Act. Best

ranked proposal is broad enough to take into account the specific requirements of the

procuring entity which happen to be the state owned enterprise under the Act. The policy

objective of the Public Procurement and Disposal Act is to provide an environment of

transparency and fair competition in public procurement. Public procurement involves

expenditure whereas privatization may not necessarily involve expenditure. To the

contrary the policy direction in privatization is receipt of compensation for privatized

12 Colin Leys, Underdevelopment in Kenya: The Political Economy ofNeo-colonialism, East Africa
Educational Publishers, Nairobi (1964-1971)
I' th~ Legal Notice No. 38 of2009, Kenya Gazette Supplement No. 17 of 10 March 2009.
14 Act No.3 of2005.
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asset. This suggests why emphasis is laid on fair value for what IS privatized. The

emphasis on economic returns will compromise social equity gains.

Another area where economic returns has been emphasized IS 111 the approved

privatization programme. The approved privatization programme indicates what is the

governments plan in privatization processes. Unfortunately no social sectors has been

included either for purposes of improving efficiency or improving infrastructure by

tapping private capital and expertise or for any desired benefit under section 18 of the

Act. The policy of the government towards social sectors is not conducive to promoting

social justice. To the contrary privatization process may reverse gains already made 111

social unless social equity is factored in decision making powers and processes.

Addressing the challenges

The challenges identified 111 this study can be addressed through the following

recommendations:

1. Structured decision making process

While selecting privatization methods it is incumbent on the Commission to choose the

method that achieves the most desired benefits. Consequently, it is recommended that the

methods laid down in section 25 of the Act should be selected in that order. To achieve

this I suggest that the Act should be amended by introducing the following proviso

immediately after the word proposal-

Provided that the Commission shall adhere to the order laid down in this section

while selecting a method of privatization unless for reasons to be recorded in

writing the method is found to be inappropriate in which case the Commission

shall consider the second method and the provision of this subsection will apply

mutatis mutandis.

2. Entrenching public law values
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To entrench public law values in ministerial discretion under section 29(2) (a) and (b) it

is proposed to subject the powers of the Minister to the Finance Committee of

Parliament's. The power should be exercised in consultation with Parliament.

Consequently, section 29(2) should be amended by adding immediately after the word

Minister appearing therein the following words "in consultation with Parliament or

relevant committee of Parliament"

3. Broader objective of privatization

To reform the objective of privatization under section 28 of the Act it is suggested that

the words starting with "the compensation received represents the fair value of what is

privatized" be deleted and replaced with" the method of privatization chosen guarantees

a majority of the benefits laid down in subsection j 8 (2) as well as ensuring progressive

attainment of economic and social rights laid down in article -13of the Constitution of

Kenya".

4. Improving local capacity

To improve local capacity to absorb privatization projects it is suggested that the Minister

should publish regulations under the Act to provide for the following:

a) Requiring the Commission to seek proposals from Kenyans on how they should

participate or be facilitated to participate in a given privatization transaction.

b) How Kenyans can engage the Commission while the Commission is formulating

proposals to encourage Kenyans to participate in a privatization

c) Providing margins of preference for foreign investors who partner with Kenyans

15 Parliament is used in the sense of both National Assembly and Senate depending on the jurisdiction over
the matter as laid down in the Constitution.

126



d) Providing margins of preference for foreign investors who undertake to transfer

technology

e) Providing margins of preference for foreign investors who undertake to retain

employees or to create additional employment.

f) Providing incentives to financial institutions that provide or undertake to provide

venture capital to Kenyan entrepreneurs who wish to participate in privatization

transaction

g) Criteria that would be used to limit foreign participation in privatization.

Recommended research questions

Our experience in integrating privatization and poverty alleviation under the Act has been

limited. One reason could be the fact that article 43 rights are a creation of human right

activists. With the present Bill of Rights it is possible to canvass anti-privatization

arguments as human rights issues especially in the context of loss of employment, impact

on attainment of right to health, shelter, clothing, social security etc. The

recommendations proposed are designed to achieve greater benefits to the citizens of

Kenya in privatization transactions and to involve them. The study leaves open the

question whether the Act has alleviated poverty in Kenya. Nevertheless it considers

segments of the Act that may enhance poverty and suggests reforms to avert escalation of

privatization generated poverty. The exploratory nature of this study meant that it was not

exhaustive in several respects. For a better understanding of how the new legal

framework would evolve the following research questions are recommended:

1. Designing institutional framework for entrenching public law values under the

Act

2. Institutional and regulatory reforms necessary to improve local capacity to absorb

privatization projects.

3. Analysis of regulatory impact of Privatization Act on specific social and

economic rights.
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