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CHAPTER ONE

INTRODUCTION

1.1 Background and Overview

The use of force by states is generally regulated by both customary international law and

treaty law. The United Nations Charter, in Article 2(4), calls upon the members to refrain

in their international relations from the threat or use of force against the territorial

integrity or political independence of any state, or in any other manner inconsistent with

the purposes of the United Nations.

The Article has the effect of banning the use of armed force except for two situations

authorized by the Charter. firstly, the Security Council, under powers granted in Articles

24 and 25, and Chapter VII of the Charter, may authorize collective action to restore or

maintain international peace and security. Secondly, the right of self-defence entitles a

state to resort to the use of force after an armed attack. This right of a state to self-defence

is enshrined in Article 51 of the Charter of the United Nations, which states, i~ part:

Nothing in the present Charter shall impair the inherent right of individual or
collective self-defense if an armed attack occurs against a Member of the United
Nations, until the Security Council has taken the measures necessary to maintain
international peace and security.

Article 51 has to be read in conjunction with Article 2(4) of the Charter that promulgates

the general obligation to refrain from the use of force in interstate relations. Article 51

introduces an exception to this norm by allowing Member states to employ force in self-

defence in the event of an armed attack. The right of self-defence, codified in Article 51



or the UN Charter. has its origms 111 customary international law. I The pre-1945

customary international law of self-defence allowed anticipatory self-defence.2 The

conditions for resort to anticipatory self-defence in traditional customary law were

articulated by the United States Secretary of State. Daniel Webster. in 1842 in a

communication to the British Government following the Caroline incident.) Daniel

Webster stated that an intrusion into the territory of another state could only be justified

as all act of self-defence. only in cases in which the necessity of that self-defense was

instant. overwhelming. and left no choice of means and no moment for deliberation.4

Since then. the requirements of necessity. proportionality and immediacy were deemed as

requirements before a state could resort to the use of force in self-defence.5

Article 51 expressly permits self-defence only after an "armed attack" has occurred.

However. there are controversies of interpretation among jurists on the effect of Article

51 upon the customary international law right of self-defence.6 The customary law of

self-defence before the ratification of the Charter recognised anticipatory self-defence.

regulated by the requirements of necessity. proportionality and immediacy as articulated

in the Caroline Case.' This controversy is on whether states have only those rights

expressly provided for in Article 51 even in customary international law or whether the

customary law right of anticipatory self-defence remains unaffected by the Charter. For

I Yoram Uinstein. War. Aggression and Self-Defence. 3rd ed. (Cambridge University Press, Cambridge.
2001 ). p. 161.
2 See, Louis Henkin, Richard C. Pugh, Oscar Schachter & Hans Smit (eds), International Law Cases and
Materials, 2nded. (West Publishing Co., St. Paul. Minn., 1987). p. 746.
, 2 Moore, Digest of International Law 412 (1906).
"Ibid.
, Robert Jennings & Arthur Watts (eds), Oppenheim's International Law. 9th ed. (Longman, London. 1996).

r/~~'BrierIY, The Law of Nations, 6th ed. (Oxford University Press. Oxford. 1963), p. 416.
7 Supra. note 3.
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example, jurists have argued that though a case could be made for anticipatory self-

defence in the traditional law, under the Charter, even alarming military preparations

would only justify a resort to the Security Council but not to the use of pre-emptive

strikes by the state which views itself to be threatened.' Others have dissenting views

They argue that Article 51 was not intended to eliminate the customary law right of self-

defence (inclusive of anticipatory defence), and therefore it should not be given that

effect." They state that it never was the intention of the Charter to prohibit anticipatory

self-defence. They argue that the rejection of an anticipatory right in the contemporary

world is unrealistic. They assert that states, such as the United States, have in practice

invoked the right of sel f-defence to justi fy action executed to forestall what they regard as

an imminent threatened attack."

Though the requirement that there be an armed attack is express and clear ill the Charter,

it nevertheless has not been welcome to some states and even jurists as it seems to

restrain states in the face of imminent danger. This has led to broad and liberal

interpretations, at times influenced by nationality biases of writers. There are divided

views on whether it is permissible under international law for a state to use force in self-

defence in anticipation of an armed attack, especially one that though it has not actually

began, is believed to be imminent." For example, Oppenheim argues that the legality of

anticipatory self-defence is determined by facts of the situation, which include the

K Supra. no te 2, p. 73X
9 Ibid
IU Supra, note 5.
Illbid.,p.42L
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seriousness of the threat and the degree to which a pre-emptive strike is really necessary

and is the only way of avoiding that serious threatl '

Article) I of the UN Charter provides that states have the right to resort to self-defence

after an "armed attack." Despite this, states have liberally and broadly interpreted the

right of self-defence beyond what is envisaged by Article 51 of the Charter and,

therefore, at times resorted to pre-emptive strikes. 'There is the question whether pre-

emptive strikes III anticipatory self-defence can be justified. The reason is that pre-

emptive strikes III anticipatory self-defence have, at times, been threats to and actual

breaches of international peace and security This is because the concept of self-defence

has been grossly invaded by national agenda, interests and global power struggles. For

example, the National Security Strategy of the United States of America, published in

September 2002, officially recognizes pre-emptive strikes as part of United States foreign

policy." The following year, the United States invaded Iraq in anticipatory self-defence

without Security Council authorization.l" Philippe Sands states:

I) Ibid
II In recognizing pre-emptive strikes in anticipatory self-defence as part of the United States foreign policy.
the document states that

For centuries, international law recognized that nations need not suffer an attack before they can
lawfullv take action to defend themselves against forces that present all imminent danger or attack.
Legal s'eholars and international jurists often conditioned the legitimacy or preemption on the
existence of an imminent threat-most often a visible mobilization or armies, navies, and air
forces preparing to attack
We must adapt the concept or imm inent threat to the capabilities and objectives or todav' s
adversaries. Rogue states and terrorists do not seek to attack us using conventional means. They
know sHch auacks would fail Instead, they rely on acts of terror and. potentially, the me of
weapons or mass destruction-weapons that can he easil y concca led, delivered covertly, and used
without warning.

See the document at <www.whitehousc.g.(lV/nse/nss.html>. (Retrieved on 25-06-20(6).
141'hilippe Sands. "Lawless World? The Bush Administration and lraq: lssucs of lnternational Legality and
Criminality," 29 Ilastings Internationul and Comparative I.aw I{eview 2% {20()(1).

4



I believe that the road to war in Iraq is one tainted with international illegality.
The conduct of the so-called - and in my view wholly misconceived - "war on
terror" has caused the Bush Administration to abandon the rules of international
law.. It has done so in waging an illegal war against Iraq which was not
authorized by the U. N. Security Council and was not justified - or even claimed
to be justified - as self-defense. I

5

From such an example, it is clear that the noble roles of maintaining international peace

and security envisaged to be accomplished by the Security Council under Articles 24, 25

and Chapter VII of the Charter have been compromised and at times rendered impossible.

1.2. Statement of the Problem

The United Nations Charter outlaws the use of force in interstate relations as a means of

guaranteeing international peace and security However, the Charter does create two

exceptions in which the use of force can be resorted to by a state: pursuant to the inherent

right of self-defence, exercised either individually or collectively, or under the authority

of the Security Council. This right of self-defence, provided for under Article 51 of the

UN Charter, allows a state to resort to the use of force only after an "armed attack" has

occurred. The right is of a temporary nature pending action from the Security Counci I.

Articles 24 and 2S of the UN Charter give the Security Council the primary responsibility

for the maintenance of international peace and security, with powers to authorize pre-

eruptive strikes where necessary and, therefore, create a universal collective security

system under the United Nations system.

l'lbiu.
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Despite this, states have, at times, and acting unilateraJly and without Security Council

authorization, resorted to pre-emptive strikes in anticipatory self-defence. The issue, then,

is whether such use of force can be justified, and whether pre-emptive strikes in

anticipatory self-defence are, in themselves, part and parcel of the right of self-defence

under the United Nations Charter. The study also addresses the question whether state

interests and agenda have dominated the individuaJ and collective right of self-defence

and, therefore, paralyzed the efficacy of the universal collective security system of the

Security Council under the Charter of United Nations.

1.3 Justification of the Study

The right of self-defence, a state self-help mechanism, is central to the laws governing the

lIse of force in public international law. This is especially so due to the fact that the

Charter of the United Nations prohibits all forms of self-help. mechanisms involving the

use of force except in self-defence. Any other use of force requires authorization from the

Security Council. The right of self-defence is provided for in Article 51 of the Charter,

and is to be resorted to after an "armed attack."

It is important to study the nature and scope of the right of self-defence, and state practice

with regard to the right, to demonstrate how scholars and states have liberaJly and

broadly interpreted the right. It can be argued that such liberaJ and broad interpretations

are the one that lead to the use of pre-emptive strikes in anticipatory self-defence. An

example is the 2003 United States invasion of Iraq. Such acts may lead to an abuse of the

6



right, violate the Charter's principle of non-intervention'" and breach international peace

and security that the Charter seeks to protect. As a result, the Charter's main objective

and purpose, that of maintaining international peace and security, may end up being

grossly compromised

This study is important as it further demonstrates how state interests and agenda have

infringed individual and collective self-defence to the extent that the effectiveness of the

universal and collective security system under the Security Council has been

cornpromised.l ' Proceeding from that background, the study seeks to identify criteria for

lawful use of force in self-defence that are consistent with the Charter of UN.

l. 4 Objf'ctivf's of the Study

The objective of the study is to analyze the use of force under the Charter of the United

Nations with specific reference to the right of self-defence, and the situations in which

states have resorted to force in purported exercise of the right of self-defence

t.4.t Specific Objectives

The objectives of the study are to examine the extent to which the use of force as a means

of settlement of interstate disputes is outlawed under the UN Charter and analyze the

nature of the right of self-defence as an exception to the general rule against use of force.

16 Article 2t4) of' the United Nations Charter.
11 In the case of Iraq. the United States of America and United Kingdom pressed the Security Council k
pa~~ a resolution authotizing the use of force against Iraq However. thcv were deterred by Russia. France
ami Chinn. which announced that they would veto the passage of any resolution authorizing the use of force
ngainst Irnq. The Security Council was once again deadlocked nnd paralyzed in thc face of a serious threat
to intemational peace and security. See Rene Paz Munozcano, "The Gulf Conflict 20(H: The lllcgnlitv of
the \ J~ of Force Against Iraq Under International Law," <wwwcoladicm:u1rg/d(lcs!articul{)s/the-gulf-
conflict-20()3.pdf.> t!{etrievt-'tI27-06-2(06), p 23.
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It is the study's objective to examine how national agenda and interests infringe the right

of self-defence and therefore undermine the efficacy of the universal and collective self-

defence system of the United Nations. It is also the objective of the study to scrutinize

whether and how states may have at times liberally interpreted the right of self-defence to

include anticipatory self-defence. It is the study's objective to investigate the etTects of

such liberal interpretation to international peace and security

1.5 Hypotheses

The study is based on the following hypotheses and assumptions:

I. That states' national interests have dominated individual and collective self-defence

and have been the causes of the abuse of the right

2. States resort to pre-emptive strikes because they have misconceived and liberally

interpreted the provisions of Article 51 of the United Nations Charter.

1.6Thenretical Framework

This study IS based on the jurisprudence that though the use of force is outlawed by the

UN Charter, the same is legitimate under the concept of self-defence, which is an

inherent right, and amounts to fighting a just war under the natural school of

jurisprudence. The right, codified under Article 51 of the Charter, can be traced to the just

war theory of natural law associated with theologians, such as Saint Augustine and later

fathers of international law, such as Hugo Grotius, and traces its roots to the Roman

JR Sunrn. note I. p. 10)
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The study is based on the natural school of jurisprudence, as opposed to other

jurisprudential schools such as positivism, for a number of reasons Firstly, the historical

development of the right of self-defence is very much dependent on the just war theories

of the natural school Since the right of self-defence evolved out of the natural law just

war theories. the study has to examine that historical development and its contribution

and influence on the contemporary right of self-defence. The study cannot effectively

achieve this ifit were to detach itself from natural law.

In fact. positivism has a very shallow history. It can only be said to have began to have

efTect after the rise of nation-states, especially when the notion of international

agreements and treaties became an essential part of inter-state relations. The proper

influence of positivism on the right of self-defence can be said to have been clearly

defined rather recently, in 1945, after the drafting of Article 51 of the United Nations

Charter. However, this study's analysis of the development of the right goes beyond

1945.

The study also subscribes to the natural school of jurisprudence as the right of self-

defence goes beyond the letters of the law and legal positivism. The right evolves out of

the natural right of a state to self-preservation and survival. Nevertheless, the study

appreciates that positivism has established legal parameters and narrowed the right, for

the legality of recourse to force is dependent upon the formal process of law that defines

what legal or illegal use of force is.

9



However, the jurisprudence of the right of self-defence goes beyond positivism. When

states resort to self-defence, they do not do so merely because the law provides the right.

There are moral and ethical considerations that precipitate and govern actions by states

resorting to the right, for example, reasonableness, proportionality and necessity of self-

defence actions. These considerations are not captured by Article 51 of the UN Charter

that articulates the parameters of the right. In fact, the international discourse on the

nature and competence of self-defence under the UN Charter falls beyond the letters of

the law. They are arguments whether the contemporary right of self-defence reflects

realism, commonsense and the destructive nature of modem weapons. Such are the terms

used to advance the case for a unilateral right of pre-emptive strikes in anticipatory self-

defence. Therefore, by adopting the natural law jurisprudence, the study is a testimony

that the discourse on the right of self-defence is beyond the letters of the law, or legal

positivism, as there are other moral and ethical considerations.

The study analyzes how the right of self-defence has interplayed with the collective

security structures of the United Nations since its inception. The resulting broad and

liberal interpretation of the right and the resulting compromise of the effectiveness of the

Security Council is scrutinized. The study further discusses how the right has been

abused and the Charter of the UN violated by states that engage in pre-emptive strikes in

the name of self-defence as they fall outside the modem just war criterion. The study,

therefore, advances, but at the same time critiques, that natural law jurisprudence of use

of force in interstate relations.

10



1.7 Literature Review

In spite of many publications in the area of public international law, the subject of use of

force under the UN Charter and, more specifically, the right of self-defence, remains

unexhausted, and controversial. The world lacks clarity and convergence of thought from

which it should proceed with regard to the right, which is central to the maintenance of

international peace and security. This is probably due to the thin line between the resort

to self-defence and national interests, agenda and global politics

Oppenheim'" examines the controversy associated with pre-emptive strikes in

anticipatory self-defence and admits that though the requirement that there be an armed

attack is clear, it is not without difficulty. lie states that there are divided views on

whether it is permissible for a state to use force in self-defence against an attack that is

believed to be imminent. lie argues that the better view is that though anticipatory self-

defence is normally unlawful, it is not necessarily unlawful in all circumstances. The

matter depends on the facts of the situation, which include the seriousness of the threat

and the degree to which the pre-emptive strike is really necessary and is the only way of

avoiding a serious threat.

Philip E. Jacob and Alexine L. Atherton'" scrutinize the struggle for peace and security

with a bias towards the role played by regional and universal international organizations

Stich as the United Nations. They analyze the concept of collective security from a

historical perspective and, thus, even analyze the ambitions and structures of the League

10 Supra, note 5.
:tll'hilip I~ Jacob & Alexine I .. Atherton, The iJynamics of Inlcmationall )rgani7.ation. Revised Edition.
(The Dorsey Press, Homewood, Illinois, 1972).
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of Nations as a precedent to the present United Nations. The lack of a neutrality clause in

the collective use of force in the Charter is criticized and the same given as the reason a

country such as Switzerland stayed out of the UN till recently.

The text further examines the right of a country to use force in the context of self-

defence In recognizing the politicization of the Council in the context of the veto power

and the conflicting national interests and agenda, the text explains that this has proved to

be the Achilles' heel in the collective security role of the Security Council. The text

further discusses the instances that the General Assembly has assumed a security role

under the Uniting for Peace Resolution." However, there are arguments that the same has

contradicted the Charter. Global politics and state interests in the collective action or

inaction of the Security Council in use of force portrays itself in the context of the rule of

power - a phenomenon in which the roles of the most powerful states and the extent their

policies are decisive in determining the success or failure of collective action. The text is,

however, not comprehensive on the right of self-defence as the same is examined in a

nutshell and controversial issues related to the right, such as pre-emptive strikes, are not

discussed. Moreover, the text concentrates more on humanitarian and human rights

Issues.

21 lbid.. p. (,I.This caused a constitutional controversy. The vote to bring the General Asscmblv into
discussing the security issues, a reserve of the Security Council under the Charter, was the Assembly s
passagc, on November 3, 1950, under the Uniting fin Peace Resolution. This was introduced hy the US in
the expectation that it would be able to command a majority in the Assembly to support collective acuon In
Korea and similar situations when the Security Council was blocked by a Soviet veto.
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Louis Henkin et al. n analyze the right of self-defence with reference to Article 51 of the

Charter and the conflicting views of various authors. They argue that the doctrine that the

pre-Charter right of anticipatory strikes still persists is wrong, unfounded and such

reasoning fallacious They argue that neither the failure of the Security Council, nor the

development of terrible weapons, suggests that the Charter should now be read to

authorize pre-emptive strikes. They argue that the requirement of an armed attack in the

Charter is clear, unambiguous and not easily open to misinterpretation or fabrication.

However, it is important to re-examine their arguments in the contemporary world and in

reference to the emergence of modem complex terrorist networks whose activities are a

great threat to state security

A valuable text on the subject of war, aggression and self-defence is one by Yoram

Dinsteinv' He scrutinizes the subject of force extensively especially the legal nature of

war, the illegality of war and the exceptions to the prohibition of the same especially

under the concept of self-defence both individually and collectively

Nevertheless, the text does not exhaustively examine the abuse of the exceptions

especially under pre-emptive strikes. There is no exhaustive analysis of their abuse. In

that spirit, the text does not examine the modem threats of interstate terrorism, which in

the contemporary world is one of the most explosive issues in the topic of use of force

and the concept of self-defence. Therefore, a re-examination of the theme of force under

:2 Suprn. note 2. pr.740-74.1
1\ Supra, note I
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the Charter of the UN and more specifically with regard to the right to self-defence is

important due to the recent developments that affect the law of nations.

Georg Schwarzenberger'" analyzes, in summary form, the peace conserving functions of

international law in a historical perspective. The text is essential in appreciating the

historical jurisprudence, legal theory and politics under which the use of force and the

concept of self-defence have developed. However, the contemporary issues surrounding

the use of force in international law are not examined. Further, the text basically offers

only a short critique of the virtues and vices of the Articles of the Charter whose

provisions cover the area of collective and individual security

Proceeding from that background, this study offers an analysis and discourse on the use

of force under the provisions of the UN Charter especially with regard to the right of self-

defence. It further examines the concept of pre-emptive strikes in relation to the right and

the Charter, and examines whether they are a threat to international peace and security

and an illegal means under which national agenda inconsistent with the Charter are

advanced. The study critiques the ideas and opinions of eminent authors and state

practice on the nature and scope of the right of self-defence in the background on the

contemporary threats of international terrorism.

By adopting a case study of the United States invasion of Iraq in 2003, after the terrorist

attacks in New York in 200 I, the study scrutinizes the scope and nature of a state's right

of self-defence against the contemporary sophisticated terrorist networks. The study IS

21 Georg Schwnrvcnbcrgcr. International Law and Order, (Stevens & Sons, London, 1971).
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therefore able to contribute to the emerging jurisprudence on the nature of the right of

self-defence after the terrorist attacks.

1.8 Research Methodology

This study is based on both primary and secondary sources of data. Primary data

comprises information collected fresh and for the f rst time in regard to a particul ar

research problem and is thus original in character. It includes any direct description of an

occurrence of the research problem by an individual who actually observed or witnessed

the occurrence, e.g., conference papers, treaties, conventions and decisions of the IeJ.

However, sources of primary data may also include secondary data, for example,

decisions of the Ie] and conference papers may include data originally collected by other

researchers other than the individual who documents them. Secondary sources of

information include data that has already been collected by another researcher in respect

of the research problem and has been subjected to some analytical process. Examples are

scholarly journals, theses, books, periodicals and grey literature

Journal articles, encyclopedias and texts available through the internet were a valuable

source of both primary and secondary data. The intemet provided access to the latest

journal articles, conference papers, policy and legal documents and views of various

contributors on the research problem. This paper is analytical, descriptive and

prescriptive.
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1.9 Limitations of the Study

Most publications by writers and eminent authors on the subject of self-defence and,

more specifically, the interpretation of Article 51 of the United Nations Charter, are

influenced by their nationality biases and their states' interests. Therefore, even some of

the authors who are authorities in the area of public international law are not clearly

objective when it comes to the interpretation of Article 51. This poses a difficulty in

researching and establishing a clearly objective interpretation of the nature and scope of

the right of self-defence that is independent of any subjectivity or bias. However, since it

is the objective of this study to resolve the controversy and biased interpretation, the

study is aware of this fact and will therefore avoid its influence. To uphold objectivity,

the study will be balanced in its examination of the views of jurists and authors across the

two schools with regard to the meaning of Article 51.
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CHAPTER TWO

TilE EVOLUTION OF REGULATION OF USE OF FORCE AND THE SELF-

DEFENCE EXCEPTION

2.1 Introduction

States have traditionally sought to regulate the use of force in international relations, and

justified any resort to it. One of the concepts used to justify use of force has been the just

war theory that includes the right of self-defence. The legal notion of the concept of self-

defence has its roots in interpersonal relations, and has been sanctified in domestic legal

systems from time immemorial. From the early times of the development of international

law, writers have sought to apply this concept to inter-state relations, particularly in

connection wi th the just war doctrine.'

International law has traditionally recognized the existence of the right of self-defence

against armed attack, asserted by writers through the several centuries that the law of

nations has evolved.' It is therefore necessary to investigate the factors that led to the

evolution of the contemporary international law on the use of force, and more

specifically, the right of self-defence exception.

I Yoram Dinstein. War, i\AAression and Self-Defence, jrd cd, (Cambridge University Press, Cambridge,
\9RR), l' \60.
~ Cnvcv T. Oliver.Edwin B. Firmage, Christopher L. Blakesley, Richard F. Scott & Sharon I\. Williams.
(eds). Cases and Materials on the International Legal System, 4d\ ed. (The Foundation Press, Westbury,
New York, 19t)5). p. 1)20.
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2.2.1 The Medieval Just War Theory and its Roman Or'igins

The states' efforts to regulate the conduct and impact of use of force were an early

impetus to the development of international law.' Throughout history, whenever states

and peoples have taken up arms, they have affirmed that they were doing so for a just

cause." Such tendencies were precipitated by the desire to justify their recourse to use of

force. In medieval history, the waging of a just war was regarded as a legitimate resort to

the use of force. ~

Just war theory is basically a j usti fication of resort to inter-state wars." The contemporary

international legal regime governing the use of force at international law owes most of its

origins from the just war theories that were highly influenced by Christian theology. An

unjust war in the twenty-first century is the use of military force in violation of the

Charter of the United Nations by a sovereign nation-state. ·A just war is the use of

military force in self-defence according to Article 51 of the Charter or according to the

decisions of the Security Council.'

\ Louis Ilcnk in. R ichard C. Pugh, l iscar Schachter & Ilans Srnit l eds), International Law Cases and
Materials, 2m ed. lWest Publishing Co., St. Paul, Minn, 1987), r 665
l Francois Hugnion, "Just Wars, Wars of Aggression and lntemational Humanitarian Law," 84
International Rcvicw of the Red Cross 4 (2002)
<\\ww.icrc.org./WchlEng,/sitccngO.nsl/htmlaI1l5FLCT4!SFilelbugnion%20ang%20.pdf> (Retrieved on 20-
05-20(6). pp. 52)-54(,.
~Rebecca M. Wallace. International Law. 4ft\ed. (Sweet & Maxwell, London, 20(2). p. 253.
6Alexander Moseley. "Just War Theory," Thelnternet Encyclopedia of Philosophy.
<www.icp.utmcdll/j/jllstwaLhtm> (Retrieved on 20-05-2(06).
7 Joseph C. Sweeney, "The Just War Ethic in lnternational law,' 27 Fordham International Law Journal
1866l20(4)
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Medieval customary intemational law used the private law of the Roman Empire in

('0I1111S Juris ('il'i/is.R Emperor Justinian promulgated the code in 535 A.09 The doctrine

of a just war evolved due to the christianisation of the Roman Empire and the subsequent

abandonment by Christians of their pacific attitude towards warfare.l'At the period,

Rome was an expanding empire for which all conquests were termed as just wars. I I Force

could be used so long as it complied with the divine requirements. The concept of just

and unjust war embodied elements of Greek and Roman philosophy. It was employed as

the ultimate sanction for the maintenance of well-ordered society. 12

The distinction between a just war ibcllnm jllsillm) and unjust war tbellum injustums can

be traced back to jus fctiale. They were a college of priests charged with, inter alia, the

duties pertaining to the inception of war." According to Marcus Tullius Cicero, the code

of the fctialcs made any war unjust if not preceded by an official demand for satisfaction

or a warnmg. A just war also required a formal declarationI4 These were the two

indispensable conditions of a procedural nature that had to be satisfied before the

commencement of hostilities. The first being in form of a demand addressed to the

opponent, insisting on the satisfaction of the grievance caused to Rome. It could, for

~('()r"I1.~Juris Civilis WHS the most comprehensive code of Roman law, And the basic document of modem
civil law. Compiled bv the order of Hyzantine Empemr Justinian I, the first three parts appeared between
529 and 5.'5. They were the result of work of a commission of 17 jurists presided over by an eminent jurist
named Tribonian. It WRS an effort to systematize the Roman jurisprudence and reduce it to order after over
1,000 years of development. See "Corpus Juris Civilis," The Columhia Encyclopedia, 6th ed. (Columbia
University Press, 20(6), <www.cncyciopaedia.com/htmIICICorpusJu.asp> (Retrieved 30-D5-2006).
• Supm, note 7, p. IR6R.
10 MAlcolm N. Shaw, International Law, 4th ed. (Grot ius Publications, Cambridge University Press, 1997),
11777.

Supra.note Lp IR(,R.
12 Supra, note 10, r 77'11..
II Supra, note I, p 59.
14 Marcus Tullius Cicero. lJe OfflciiJ. Walter Miller Translation. Loch Classical edition, (Harvard
t Iniversity Press. Cambridge, 1913). pp.3R-39 ..
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example. take the form of restitution or the withdrawal of the opponent's forces. Such a

demand had to have fixed and sufficient time to allow a proper response. The second was

the requirement of a declaration of war to be made. In addition to the two mentioned

requirements. the fctiales were also empowered to pronounce on whether there were

sufficient substantive grounds to justify the outbreak of hostilities. Such ground could, for

example, be the violation of a treaty, infringement of territorial rights or offences against

allies."

However, with the demise of the jus fetiale" the development of bellum justum was

influenced by Christian theology and Canon lawn Before the Roman Empire officially

recognized Christianity, the church had a pacifistic attitude towards war, and even

disallowed Christians from enlisting as soldiers. The attitude of the church radically

changed during the rein of Emperor Constantine after he made Christianity the official

religion of the Empire. This change of events compelled the church to alter its views

about war. Caught in such a radical change of concepts of its teachings and belief, the

church had to get a theological basis for the waging of war to reconcile the ideals of the

Empire and its doctrine. Yoram Dinstein attributes Saint Augustine with the revival of the

bellum justum doctrine, but this time anchored on a moral tenet."

I' Suprn, note I. p 59.
16 The jusfetiale gradually fell into disuse as the Romans extended their conquests. The duty of the jus
fetiales included that of entering into agreements with conquered nations, and as in most cases of treaties
with foreign nations, the Romans were not the party that chose to promise anything on oath. Thefetiales.
therefore. lost most of their duties and importance. Thereafter, foreign nations or conquered parties were
obliged to promise. with 0 solemn oath, tsacromentumv, to observe the conditions prescribed hy the
Romans, and documents recording such promises were kept in thccapitnl. See George Long,
"Jusjurnnd urn," <pcnclopc.uchicago.edu /I'haycr IElRomllntrexts/secolldllry/SM lOR 1\ ./ Jusjurandum.
html> (Retrieved Oil R-OR-2006)
17 Supra, note I. p. so.
I~ Ihid
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2.2.2 Influence of Theologians

Saint Augustine postulated the fundamental principle that every war was a lamentable

phenomenon However, he argued that the wrong suffered at the hands of the adversary

created 'the necessity of waging just wars.' 19 Theologians and canonists after Augustine

accepted his approach and further developed the theme of just war20 One of the most

influential contributions to the doctrine was from Thomas Aquinas who gave the just war

theory great impetus Thomas Aquinas strove to answer the question whether it was

always a sin to wage war. 21 In answering the question, he propounded that for a war to

qualify as just, it had to fulfill three basic requirements, which were basically a

crystallization of the theological ethics earlier postulated by Augustine:

I. Auctoritas principis The requirement of authority of a sovereign by whose command

the war is to be waged. He argued that it was not the business of a private person to

declare war since he could seek for the redress of his rights from a tribunal of his

superior. It was the duty of those in authority to protect the city, kingdom or province

subject to them.

2. Causa justa The requirement of a just cause. Not every war was just. However, a war

was just ifit was to correct a fault done by those against whom it was waged

19 Suint Augustine. IJe ('i~'itllte IJei COlltra l'agmlO.~.w.c. Greene translation, Book XIX. Loeb Classical
ed. (IIl1n·llnll Jniversrty Press. Cambridge, 19(,0) pp ISO-ISI.
III Supra, note I, p (,()
11 Thomas Aquinas . .";lImmarheologica, Translated by Fathers of the English Dominican Province,
(Christian Classics, Westminster, Maryland, 1981). pp U54-1J5.l.
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J. in It'll (;0 recta. The requirement that belligerents should have the right intention in the

waging of war. In this sense they should seek the advancement of the good and the

avoidance of evil22

2.2.3 Influence of Jurists and Scholar'S

Towards the close of the Middle Ages, which coincided with the growth of the nation

states, modem international law began to take shape. The conception and birth of this

international legal framework is attributed to the "fathers" of international law, a group of

I I d iurists i I ts" d 7th . 21sc to ars an JUrists 11\ t ie an I centuries."

It was not until this time that a complete theory, which encompassed the criterion for the

proper waging of war, was established. Immense contributions to this development are

attributed to Francesco de Vitoria and Francisco Suarez2
.
1 Francisco. Suarez answered the

question whether it was evil for Christians to wage war. Arguing that war was not

forbidden to Christians, and that the Bible praised wars by holy men, he said:

War, absolutely speaking, is not intrinsically evil, nor is it forbidden to Christians.
This conclusion is a matter of faith and is laid down in the Scriptures. for in the
Old Testament. wars waged by most holy men are praised."

~~Ibid. The Bible's influence on Thomas Aquinas postulations lire from, for example. Romans IJ:4 which
states "/II' beareth not the sword in vain: lor he is God '.< minister, an aWII8er 10execute wrath lI('on him
1111/1 doth evil. .. Thus those in authoritv, Recording to his first requirement. were conducting themselves in
accordance with the teachings of Apostle Paul when they resorted to the sword to defend their subjects
from external enemies. Those in authority therefore were working in accordance with Psalms 81:4 to,
"Rescue lire I'oor: and deliver tire needy out of the hand (~rtJresinner ."
;: Supra, note I, p 61.
14 R.A McCormick. "Morality of War," 14 Thc_NeJ\'_C_atll<~he_EllCyclopcdia. (Mcvlraw-l lill. New York.
19(7), p. R()~

~I Francisco Suarez Oe l'riplici Virtute Theologica, Fide, Spe, et Clrarilate 162/, The Translation. Volume
Two, The Classics of International Law, (Oceana Publications Inc .. New York, 1964), P 800.
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Vitoria wrestled with the subject of his country's war against the Indians in the American

continent He rejected the premise that the Indians as pagans were not protected by the

law and therefore had no rights. He therefore argued that for it to be admissible and

acceptable, the war against the Indians just as a war against the Christians had to be

juSt.26 However, Vitoria ultimately justified what was happening in the new world as the

waging of a just war. He argued that the Indians had violated the fundamental rights of

the Spaniards to travel freely among them, to carryon trade and to advocate

Christianity."

The "fathers" of international law produced diverse enumerations of just causes of war.

According to Suarez, a mere injury to one's reputation or honour was not a just cause of

war. lie argued that defensive war is not only permitted, but sometimes it is even

COIll1l11U1ded,'Mlie stated that not every cause is sufficient to justify war, but only those

causes that are serious and commensurate with the losses that the war would occasion. He

stated that it would be contrary to reason to inflict very grave harm because of a slight

injustice He therefore argued that there can be no just war without an underlying cause

of a legitimate and necessary nature."

Other jurists identified further and different causes of a just war. For example, Emmerich

de Vattel argued that the foundation of the cause of every just war is an injury It was

either already received or threatened. He identified three causes oflawful war:

11'Francesco de Vitoria, De imlis et de Jure Belli Reiectiolles, Translated by John Pawley Bate.The Classics
of International J.IlW, (Oceana Publications I.td, New York, 1%4), p.12R.
2'lhid,pp.151-154.
·'R- Surra, note 25, p R16.
:<llhid,prRI5-RI6.

23



I. to obtain what belongs to a state;

2. to provide for the future security by punishing the aggressor or the offender;

J. to defend the state, or to protect it from injury, by repelling unjust attacks."

He argued that a country that enters into war for motives of gain only, and without

justifying grounds, acts without any right, and wages an unjust war.:" Hugo Grotius

enumerated the causes of a just war as defence of self and property.Y The expansion of

the catalogue of what constituted a just war led to lack of a consensus and clarity due to

lack of an interpreting body. In the Medieval Ages of theologians and canonists, the

Catholic Church could resolve disputes regarding interpretation and application of the

just war criterion authoritatively. However, the secularization of the doctrine and its

absorption into the mainstream international law resulted in the lack of an impartial

authority that was capable of sifting the evidence and deciding the justice of the cause of

. 11a just war.

Under those conditions, questions began to arise as to whether a war could be just to both

parties to the conflict. Francesco de Vitoria argued that though a war could only be just to

one party on an objective sense, it could also be possible that the other party acted in

good faith under "invisible ignorance" either of fact or of law and in such a case war (in a

'0 Emmerich de Vnllel, The l..aw of Nations or Principles of Natural Law Applied to the Conducland to the
AfTaifliof Nil lions and SovereiBn~, Translation by Charles G. Fenwick, Volume Three, The Classics of
International Law, (Oceana Publications lnc., New York, 19(4), pp. 24) -244.
'1 Ibid .. P 245.
'2 IIuBO Grotius, lJe Jllre nelli ac I'aeil Libri Tres, Thc Translation by Francis W. Kelsey, Volume Two.
Book II. Thc Classics of International Law, (Oceana Publications lnc, New York. 1964). pp. 169-185.
tl Supra. note I. p. (, I.
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subjective sense) was just from the latter's perspective as well." Hugo Grotius took a

similar position." Alberico Gentili advanced the arguments further by contending that,

even in objective terms, war could be just to one side but still more just to the other. -'6

That is to mean, for example, that if the honour of Kenya was slighted by Uganda, Kenya

would have a just cause of war consistent with Suarez's thesis. After the attack by Kenya,

Uganda could then invoke the right of self-defense to justify its resort to the use of force

against Kenya However, later Emmerich de Vattel argued that:

War cannot be just on both sides. One party claims a right, the other disputes the
justice of the claim; one complains of an injury, the other denies having done it.
When two persons dispute over the truth of a proposition it is impossible that the
two contrary opinions should be at the same time true.n

Vattel advanced arguments that went beyond the mere concept of competing just war

causes to the fact that any two sovereign nations were equals. Therefore, neither of them

could sit in judgment of the justness of the other's cause:

However, it can happen that the contending parties are both in good faith; and in a
doubtful cause it is, moreover, uncertain which side is in the right. Since,
therefore, Nations are equal and independent, and cannot set themselves up as
judges over one another, it follows that in all cases open to doubt the war carried
on by both parties must be regarded as equally lawful, at least as regards its
exterior efTects and until the cause is decidedJ8

,. Snprn.nnte 2(,. r 155.
" Supra. III1It' .'1. 1'1' 5(,5 -5(,(,.
1<1 Alberico Gcntili, LJe Jure Belli Libri Tres, The Translation John C. Rolfe,
Book I. The Classics of International Law. (Oceana Publications Inc .. New York. 1933). rr. J 1-)).

H Supra. note .10. p. 247.
\R Ibid.
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Ultimately, the legality of recourse to war was viewed as dependent upon the formal

process of law This approach was precipitated by the rise of positivism and the sovereign

state. which could only be bound by what it had consented to'<)

Although Hugo Grotius remained attached to the scholastic doctrine of just war, he laid

the foundations of an international law based on positive law, thereby preparing the

ground for the adoption of the laws and customs of war that remain in force in the

contemporary interstate legal framework." Both Hugo Grotius and Emmerich de Vattel

contributed immensely to the development of the concept of self-defence. The right of

self-defence at the time was contemplated to include anticipatory self-defence.

Hugo Grotius sanctioned anticipatory strikes, noting that force could be used to forestall

an attack, though it required a "present danger" which was "imminent in a point of time "

He argued that an attack "may be anticipated," stating that it could be lawful to kill him

who was preparing to kill. Grotius, however, stated that the mere fear of an attack,

without reasonable grounds, could not justify pre-emption in anticipatory self-defence.

He stated

The danger. again, must be immediate and imminent in point of time. I admit, to
be sure. that if the assailant seizes weapons in such a way that his intent to kill is
manifest the crime can be forestalled; for in morals as in material things a point is
not to be found which does not have a certain breadth. But those who accept fear
of any sort as justifying anticipation slaying are themselves greatly deceived, and
deceive others 41

'Q Surra, note 10, r 779.
to Supra, note 4
41 Supra, note .~2, pin.
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Emmerich de Vattel further contributed to the development of the concept of self-defence

obligation. lie argued that "self-defense against an unjust attack is not only a right which

every nation has, but it is a duty, and one of its most sacred duties,,42 He envisaged self-

defence as comprising anticipatory defence He argued that "a nation must have received

an injury, or be clearly threatened with one before it is authorized to take up arms as

I·· d Co ,,41iavmg a Just groun (or war. -

Hugo Grotius strove to exclude ideological considerations in the light of the destructive

Iih century religious conflicts. He redefined just war in terms of self-defence, the

protection of property and the punishment for the wrongs suffered by the citizens of a

particular state." lie argued that just war may be rightfully undertaken on behalf of

others, for example, subjects, allies of equal or unequal standing, friends, and on behalf

of any persons whatsoever. 45

With positivism and the definitive establishment of the European balance of power

system after the Peace of Westphalia in 1648, the concept of the just war became minimal

at the international law as such. This was due to the fact that states were now overeign

and equal and therefore no state could presume to judge whether another's resort to war

was just or not. By virtue of the Treaty, states were bound to honour agreements and

respect the independence and integrity of others, and had to try and resolve differences by

IJ Suprn, note :lD, p 246.
n Ihid. p 24R
II Suprn. note 10, p 779.
1< Supra. note .~I,PI'. 57R-5R(,
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peaceful means." This new concept of sovereign equality was precipitated by the rise of

nation-states.

2.2.4 The Rise of Nation-States

With the rise of the European nation-states, the doctrine of just wars began to change. It

began to be Iinked to the sovereignty of states. It therefore faced the paradox of wars

between Christian states, with each party convinced of the justice of its cause." Since

the just war theory was founded on theological doctrine, the collapse of the church's

authority, followed by the emergence of the sovereign nation-state, was in no doubt to

crystallize a great challenge to both the observance and evolvement of the theory With

the emergence of these nation-states, the right to use force was recognized as an inherent

right of every independent sovereign state. 48 At that juncture, the international legal

framework placed no clear restraints on the use of force. However, factors other than

legal considerations would definitely affect a state's resort to the use of force.49 War was

no longer perceived as the means of ensuring the triumph of a dogma, a truth or a

religion, but rather as a means - and a highly imperfect one at that - of settling a dispute

between two sovereigns who recognized no common judge. The emergence of nation-

states also permitted the adoption of rules designed to prevent states from waging war.

Warfare was seen as the prerogative of kings 50

M Ihill
" Suprn, note to. r 77'11.
J~ Supra. note 5. r 25J
tQ lhid
~Il

Supra, note 4. r (,
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From the 19th century and early zo" century, the attempts to distinguish between just and

unjust wars in positive intemational law were discredited and abandoned.51 States

continued to use the rhetoric of justice when they went to war. However, the justification

produced no legal reverberations. From the beginning of the zo" century classical jurists

abandoned the distinguishing of just war and unjust war. 52 This was in a sense an

admission that international law had by then still failed in establishing and maintaining a

distinction between the legal and the illegal use of force.

2.2.5 Peace of Westphalia

The Treaty of Westphalia in 1648,l resulted in a general settlement ending the thirty

years war in Europe. It was an early example of a multilateral treaty that operated like a

constitution for Europe." The major countries of Europe had been involved III a

disastrous war that began in 1618. It was precipitated by religious reasons that were

marked by a struggle between Catholic and Protestant countries, It turned out to be an all

out struggle for military and political supremacy in Europe. The treaties of peace, which

terminated the war, considered in international law as a single instrument, were signed in

the Westphalian towns of Munster and Osnabruck. Yoram Dinstein argues that,

traditionally, such treaties of peace highly influenced the evolution of intemational law

regarding the use of force from Westphalia in 1648 to Treaty ofYersailles in 1919.55 The

chief participants in the negotiations were the allies (Sweden and France); their

'I Supra. note I. r. 6.1
'2 rhid
"Reprinted ill <www.ynle.eJullnwweb/avaloll/westphaLhtm> (Retrieved 8-D8-2006).
',I Supra. note 7. P 1R7).
l' Supra, note I. rD.
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opponents, (Spain and the Holy Roman Empire) together with the newly independent

Netherlands. ~6

The treaties marked the end of the Holy Roman Empire as an effective institution and

inaugurated the modern European state system. Henceforth, the doctrine of the separation

of the church and the state was born and religion diminished its influence on state affai rs.

Subsequently, European wars were not about religious issues but rather revolved around

state interests. As a result, Catholic and Protestant powers could ally, leading to a number

of major realignments The era of religious warfare was over; religious toleration had

been achieved at both the national and international level.Y

The Peace of Westphalia inaugurated into the international community the system of

convening of international conferences and the formation of public inter-state

international organizations for discussion and settlement of issues of common interest to

all states concemed, for example, inter-state peace and security Other important treaties

on the settlement of war and avoidance of future wars followed An example is the post

World War One settlement negotiated at the Paris Conference of 1919 and embodied in

the Treaty of Versailles." Another example is The Congress of Vienna;" sponsored by

Czar Alexander I, whereby an alliance of the victorious powers pledged to conduct

diplomacy according to ethical standards, and which would convene at conferences at

regular intervals (the term "Holy Alliance" was used in reference to them). Four

16 See "Peace of Westphalia," The Colwnbia Encyclopedia, 6th ed. (Columbia University Press, 2006).
<\\,\v\vl'llcycl(lrl'dil!.c(lmJhtml/w/We~tphl!l PC.8Sr) (Retrieved 20~)5-20()6).
I1lhid.
<M Reprinted in <www.yalc.edullawweb/avalonlimtlmenu.htm> (Retrieved on 8-0R-20(6).
<0 Reprinted in <www.umitm.comltheconllesson2.html> (Retrieved on R-OR-20(6)
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congresses were actually held between 1818 and 1822, but the idea of regular

conferences was abandoned and meetings held only when necessary:"

2.2.6 Efforts Aimed at the Outlawing Of Inter-state FOl"Ce(Pre-United Nations)

2.2.6.1 The Congress of Vienna

he Congress of Vienna was an inter-state conference that was called in Vienna, Austria,

in order to preserve peace and reshape Europe after the downfall of Napoleon L It was

held from September 1814 to June 1815. The Quadruple Alliance and the Holy Alliance,

established during the conference and designed to uphold the decisions of Vienna and

settle disputes and problems by means of conferences, were an important step towards

t: r. . Ii Ituture uuropean co-operation.

2.2.6.2 Customary Intemational Law and Anticipatory Self-Defence (The Caroline

AlTair)

The classic formulation of the right of pre-emptive attack was given by United States of

America (USA) Secretary of State Daniel Webster in connection with The Caroline

incident." The case arose out of the Canadian Rebellion of 1837. In 1837, British troops

under the cover of night attacked and sank an American ship, the Caroline, in USA

waters because the ship was being used to provide supplies to insurrectionists against

~lhilirre Sands & Pierre Klein, l30wetfs Law of lntcrnalional lnslitutions, s" cd. (Sweet & Maxwell.
London. 2(0)). p.]

61 See "Congress of Vienna.' The Columbia Encyclopedia. 6th cd. (Columbia University Press, 20(6).
<www.encyclopedia.com/lltrnINNicnna-C.asp> (Retrieved on 12..()6-20()(i)
~~David M. Ackerman, "Intervention and thc Just War tradition:'
<www.usafaaflllil/jsCllpeIJSCOPEOOll3amcsOOhtrnl> (Retrieved on 12 -06-2(06)
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British rule in Canada. Two United States nationals were killed A Briton, McLeod, was

charged with murder and arson.

In the course of the diplomatic exchanges between United States and Britain, the

Secretary of State, Daniel Webster, articulated the two conditions essential to the

legitimacy of the pre-emptive use of force under customary international law In a note to

United Kingdom, Webster stated that an intrusion into the territory of another state could

only be justified as an act of self-defence, only in cases in which the necessity of that

self-defense was instant, overwhelming, and left no choice of means and no moment for

deliberation:

It will be for.. [Her Majesty's] Government to show a necessity of self-defence,
instant, overwhelming, leaving no choice of means. and no moment for
deliberation. It will be for it to show, also, that the local authorities of Canada,
even supposing the necessity of the moment authorized them to enter the
territories of The United States at all, did nothing unreasonable or excessive; since
the act, justified by the necessity of self-defence, must be limited by that
necessity. and kept clearly within it6J

The elements of necessity and proportionality were, henceforth, deemed essential for

legitimate resort to pre- emptive use of force as a right of self-defence in customary

international law.?' In summary, the resort to the use of force in self-defence was justified

under customary international law provided the need for it was instant, overwhelming,

immediate and there was no viable alternative action which could be taken."

61 For the fncts of The Caroline CIIse And Secretary of State IJanicl Webster letter to Lord Ashburton,
United Kingdom, see 2 Moore, Digest of International V,", 412 (1906).
64 Supra, note 51t
6' Supra, note 5, r 25R.
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2.2.6.3 Thl' IIague Conferences of 1899 and 1907

The Hague Conferences of 1899 and 1907 constituted efforts to secure international

agreements on difTerent aspects of the conduct of warfare on land and sea and the duties

of neutral states." It can be argued that from this modest beginning, a shift in the notion

of .I"S ad bellum began to take place." The Hague Conventions were the first steps

designed to curtail the freedom of war in general international law through multilateral

treaties." The Hague Convention (II) echoed the Drago Doctrine (named after an

Argentinian Foreign Minister). The doctrine had denied the justification of war as a

means of compelling the payment of a public debt.69

2.2.6.4 The Treaty of Versailles and the Formation of the League of Nations

The Treaty of Versailles (1919) was the peace treaty that officially terminated World War

I. In justification of the World War I as the "War to end aU wars," the US President

Woodrow Wilson's Fourteen Points speech of 1918 envisaged "a general association of

[NJations to be formed to afford mutual guaranties of political independence and teritorial

integrity to great and small [S]tates alike.,,71lWilson's ideas prevailed at the Paris Peace

Conference that resulted in the formation of the League of Nations." The basis of the

League was the Covenant, which was included in the Treaty of Versailles and other peace

. 71treaties.

M Reprinted in <www.lih.hyu.edu/-nlhlwwilhllguehtml> (Retrieved on 7 ..0R ..20(6).
61 Supra, note I, p. 75
M lhid., P 74
II') A S. Hetshev. "The Calvo and Drago Doctrines:' I AmericlIll Jounlnl 01" Intenlational Lnw 2R ll9071. lit

~ '0
n Reprinted in . www.Yllle.edu/lllwweh/llvlllon/wilsonI4.htm>.ll{etric\.cd on 5 ..OR ..20()6).

11 Reprinted in <wwwyalc(x.lullnwweh/nvllton/tcngwvhtm>. (Retrieved on R..()R ..2()O(').
12 -l.eague of Nations.tThc Columbia Encyclopedia. 6th ed., (Columbia University Press, 20(5),
<w\\ w.hnrt lchv C<llll/('5/le/l .caguebln.html>, (Retrieved JO ..05 ..20()6)
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Despite their perceived novelty, the concepts that underpinned the new diplomacy under

the League were not new. The concept of collective security, for example, can be traced

to the Quadruple Alliance, or "Concert of Europe," formed by Great Britain, Austria,

Prussia, and Russia after the final defeat of France in 1815. The Alliance was intended to

preserve the peace and status quo in Europe through the collective action of its members,

and did actually initiate the use of conferences convened to deal with crucial international

political issues."

The League's principal objective was to promote international co-operation and

preservation of international peace and security The collective security system envisaged

under the League rested on the notions of disarmament." pacific settlement of disputes

and the outlawing of the resort to the use of armed force and acts of aggression," a

collective guarantee of the independence of member states,76 and sanctions.f However,

one of the weaknesses of the League was that at no time were the majority of the major

powers members, especially United States never joining, and Germany and the Soviet

Union members delaying their membership."

The Council, the executive body of the League, was broadly empowered by the Covenant

by virtue of Article 4 to "deal at its meetings with any matter within the sphere of action

n Supra. note (,0, p ..~
H Surrll.llote 72. Article R.
" Ibid , Articles II-I:)
16 lhid , Article 10.
11 lhid., Articles 1(, and 17
1~Suprn, note (,0, p II
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of the League or afTecting the peace of the world." In an effort to curb the historical

propensity for states to turn to the use of force to resolve interstate disputes, the League

provided under Article 8 that "the Members of the League recognize that the maintenance

of peace requires the reduction of national armaments to the lowest point consistent with

national safety and the enforcement by common action of international obligations."

However, the League's disarmament intentions failed, and the arms race that followed

among the major powers was to be the major cause of World War Two. 79

2.2.6.5 Prohibition of Use of Interstate Force under the League

Article 10 of the Covenant provided for a guarantee against aggression. The member

states of the League were obliged to "undertake to respect and preserve as against

external aggression the territorial integrity and existing political independence of all

Members of the League." In cases of any such aggression or any threat or danger thereof

the Council was obliged to advise upon the means by which the obligation was to be

fulfilled. One of the weaknesses of the League, however, was that what was

contemporaneously conceived as a state's absolute right to resort to war was not sought

to be excluded altogether. Further, this was an abstract provision that required to be read

with the more specific provisions that followed it.8()

Article II of the Covenant merely declared any war or threat of war whether affecting a

League member or not to be a matter of concern to the whole League. It stated:

UNIVERSITY 0 F N '\ r R () Br
r. 0 Bi)X 3()197

NAIROfH

LrBR ·.V

79 lbid , r I ()
JI(1 Supra. note I. ". 75.
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Any war or threat of war, whether immediately affecting any of the Members of
the League or not, is hereby declared a matter of concern to the whole League,
and the League shall take any action that may be deemed wise and effectual to
safeguard the peace of nations. in case any such emergency should arise the
Secretary General shall on the request of any Member of the League forthwith
summon a meeting of the Council.

Article II further created what it called the friendly right of members to bring to the

attention of the Assembly of the Council circumstances that threatened to disturb

international peace or good understanding between nations upon which peace depended.

Article 12 of the Covenant created an obligation on Members that should disputes arise

between them that were likely to lead to a rupture they would submit the matter either to

arbitration or judicial settlement or to enquiry by the Council. They were not, in any case,

to resort to war until three months after the award by the arbitrators or the judicial

decision, or the report by the Council. However, the weakness resulting from this Article

was that if the Councilor the Assembly did not arrive at a recommendation within six

months or if the arbitral or judicial decision was not delivered within reasonable time,

parties could resort to the use of force. Rl

Under Article 13 members were not resort to war against a member of the League who

complied with an award or decision where the arbitration or judicial settlement was

chosen. The shortcoming, however, was that after three months war could be waged

against a state failing to comply with the award, decision or recornrnendation.Y

RI lbi.l . r 77
R11hid
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Article 14 provided for the formation of a Permanent Court of IntemationaJ Justice. The

Court was envisaged as a huge step towards the pacific settlement of interstate disputes.

Under Article 15 there was created a parallel further obligation not to resort to war with a

party complying with a Council's recommendations in relation to a dispute submitted to

the body. llowever, this alternative political settlement was not exhaustive because the

Council had no power to act in relation to a dispute claimed or found to be a matter

exclusively of domestic jurisdiction. A loophole in Article 15(8) was that, if no

recommendation would be arrived at, the parties reserved their freedom of action

Therefore, it left open the possibility that an interstate war could evolve from a dispute

that was ostensibly non-international in character.Y

Further, there was the obligation not to resort to war on a compliant party obtained only

when the Council's report was arrived at unanimously exclusive of the disputing parties.

This was a weakness, as the liberty to resort to war was kept intact under Article 15(7). It

meant that in the absence of unanimity in the Council, or a proper majority in the

Assembly, excluding the parties to the dispute, parties retained their freedom of resort to

forceful action.

Provisions of Article 16 created a collective security system by providing:

Should any Member of the League resort to war in disregard of its covenants
under Articles 12, 13 or 15, it shaJl ipso facto be deemed to have committed an act
of war against all other Members of the League.

~1 IhiLl, r 7(,
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However, it was left to each member to decide whether a breach had occurred or an act of

war had been committed. Therefore, even the obligation to apply economic sanctions

under the Article was dependent on the member's own view of the situation." However,

regarding military sanctions, Article 16 provided

It shall be the duty of the Counci I in such case to recommend to the several
Governments concerned what effective military, naval or air force the Members
of the League shall severally contribute to the armed forces to be used to protect
the covenants of the League

The Article further imposed obligations of mutual support between members in financial

and economic measures taken. They were also to allow for the passage of military forces

of the members of the League enforcing its decisions. A member who breached the

provisions of the Covenant could be expelled

2.2.6.6 Successes and Failures: An Autopsy of the League

The League was efTective in a number of projects like the settling of the Swedish-Finnish

dispute over the Aland Islands (1920-21), guaranteeing the security of Albania (1921),

settling the division of Upper Silesia (1922), and preventing the outbreak of war in the

Balkans between Greece and Bulgaria (1925)85

However, the League never acquired a universal character, grossly handicapped from the

outset by the non-membership of the United States of America. The "delinquent" states

like Japan, Germany and Italy withdrew to pursue their aggression uncontained by

~I Supra, note 5(" p. 10.
~, "League of Nations:' The Columbia Encyclopedia, (,Ih ed. (Colurnhin University Press. 2001-05).
<www.hnrtlchvcom/(.5/lell.eagueNn.html> (Retrieved on .lO-05-200(,)
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League membership." Extra-League security arrangements, like the "Little Entente"

(1920) and the Locarno Pacts (1925), emerged not only as manifestations of eroding the

confidence in the League's ability to maintain peace and security, but also had the effect

of further sabotaging the League collective security and self-defence arrangements."

The League was unable to prevent the aggressive invasion of Manchuria by Japan in

1931, the ltalo-Abyssinian War of 1935, the German invasion of Rhineland (1936),

Austria (1938) and Czechoslovakia (1939), the Soviet Union's invasion of Finland in

1939 and the German invasion of Poland in 193988

Having failed to prevent interstate use of force and failing to prevent the Second World

War, the final fate of the League came on April 18, 1946, when the League's Assembly

adjourned to terminate the existence of the League of Nations and to transfer its

properties and assets to the United NationsR
?

2.2.6.7 Collective Defence and Disarmament Agreements Outside the League

The weaknesses of the League as an instrument for peace was not fully trusted by

members especially due to suspicions and the race for military might among the world

powers. France, in particular, still frightened and suspicious of a renewal of German

aggression, had no confidence that the League could fully guarantee her security. It was

IIt\ Suprn. note 56. p. \.1
~7 Karl J Schmidt. "The League of Nations:' <www.letmg.nl/us.1/Elleagllellellguexxhtm> (Retrieved on
JO,()5-200(, )
ItR Supra, note 5(" p. 10.
RO Leland M. Goodrich, "From League of Nations to United N utions.' I International ()rgani7.lltion J
(1947)
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the wish of France for the League to have an armed force of its own that could be sent

anywhere to subdue aggression promptly before it could escalate into open war. This lack

of confidence in the League resulted in various agreements that aimed to give greater all-

round security to both the major and minor powers. 'II) They were:

2.2.6.7.1 The Ceueva Protocol, 1924

An apparent difficulty of dealing with possible breaches of the peace was that the League

Covenant did not define what actually constituted "an act of aggression". Either the

Assembly or the Council of the League would need to consider each incident between

two nations as it arose, and then decide whether or not there had been such an 'act'. <)1 In

an apparent attempt to define aggression and settle some of the loopholes in the League,

the Geneva Protocol on the Pacific Settlement of Intemational Disputes was negotiated."

By provisions of the Protocol, every League member would agree to submit every dispute

to arbitration and was not to go to war while arbitration was taking place. Article 2

provided that parties were in no case to resort to war except in resistance to aggression or

with the consent of the League's Councilor Assembly. An aggressor would, therefore,

qualify to be any power that refused either to submit a dispute to arbitration or to accept

the verdict of the arbitrating body." Further, under the Protocol, every member would

agree to take part in a conference for the limitation of armaments. It can be argued that

90 Reed Brctt. "Europe, II} 19-1921}," <www.johndclarenetll,oN_DisannarnenUJretthtm> (Retrieved on
6~1()-2()O(')
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the Protocol inaugurated the concept of express provision of the right of use of force in

self-defence, by allowing a party to use force against an aggressor.

The Protocol seemed to provide a complete solution of the problem of defining an

aggressor. Ilowever, it never came into operation because nations had not yet sufficient

confidence in a system of arbitration, though the Assembly of the League adopted it in

1924Q~ States were also not prepared to go to war in order to safeguard other distant

states where their own security and interests were not threatened. For example, Britain

and her Dominions had no desire to be dragged into war again, concerning the boundaries

in the Balkan.

With intense national interests, escaJating arms race and suspicions among neighbours.

the only way countries would readily agree to mutual security was by regional

arrangements. It was upon the realization that their own security would depend upon

preserving peace among their own neighbours. This was the basis of the Locamo Peace

Pacts made in the year following the Geneva Protocol (which though adopted it never

entered into force)." However, the outlawing of the generaJ right to go to war envisaged

in Article 2 was never reaJized till the ratification of Kellogg-Briand Pact of 1928.%

2.2.6.7.2 Locarno Peace Pact of 1925

Agreement on the terms of the Pact was reached at Locamo in October 1925. It was

formally signed in London in December by France, Great Britain, Germany, Italy and

O~ Suprn, note I. p. 77
., SlIprn. note 90.
06 Supra, note I. r 77.
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Belgium The Pact was not a single instrument, but several treaties closely related

together The first was the Treaty of Mutual Guarantee whereby all the five Powers

guaranteed the existing frontiers between Germany, France and Belgium. They also

provided for the demilitarization of the Rhineland. The three countries also agreed not to

resort to war 011 one another unless the terms of the agreement were grossly breached or

under di rections of the League against an aggressor. 97

Four arbitration treaties followed the Pact, made between Germany on the one hand and

France, Belgium, Poland, and Czechoslovakia, on the other In each of the agreements,

the parties pledged to settle all disputes peacefully." The Treaties were mutually

interdependent. This meant that in the event of anyone of the signatories failing to keep

the terms of the Pact, the others could assist the aggrieved state.C)l)The shortcoming of the

Locarno Treaties is that they were a parallel diplomatic channel outside the League

employed by the major European powers. In so doing, they compromised and made

inefTective the League's disarmament goals and its collective security arrangements.

2.2.6.7.3 The Pact of Paris (Kellogg-Briand Pact) of 1928

Prior to the ratification of the General Treaty for Renunciation of War as an Instrument of

National Policy (Kellogg-Briand Pact of Paris),101land in the absence of an international

organ for enforcing the law, war was a means of self-help, usually exploited to give effect

07 Reprinted in <www.lib.byu.cduz-rdh/wwi/Ivt Rpllocamo.html> (Retrieved on 7-OR-2(06).
'l!llhid
00 lbid.
ioo Reprinted ill <www.yale.edullawweb/avalonlimtlkhpact.htlll> (Retrieved on 7-08-20(6).
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to claims based or alleged to be based on international law. War was seen as a natural

function of the state and a prerogative of its unrestricted sovereignty.!"

With the ratification of the Kellogg-Briand Pact, intemationallaw progressed fromjus ad

bellum uxjus con Ira bellllnl.I02 Article I of the Pact provided

The High Contracting Parties solemnly declare in the names of their respective
peoples that they condemn recourse to war for the solution of international
controversies, and renounce it as an instrument of national policy in their relations
with one another.l'"

Article II further provided that:

The High Contracting Parties agree that the settlement or solution of all disputes
or conflicts of whatever nature or of whatever origin they may be, which may
arise among them, shall never be sought except by pacific means. 104

However, though war was generally prohibited under the Treaty, there were three

exceptions that would allow states to legally engage in interstate use of force:

t. A war waged in self-defence. Though no formal provision regarding the right was

incorporated in the text of the Pact, formal notes reserving the right of self-defence were

exchanged between the principal signatories prior to the conclusion of the Pact. 1Il5 There

never was any doubt that the renunciation of war had to be constructed with the right of

self-defence in place. In fact, under the Preamble to the Pact, any contracting party

"which shall hereafter seek to promote its national interests by resort to war should be

101 Robert Jennings & Arthur Watts (eds), "Peace, Introduction and Part I," Uppenheim's international
!""~. 9'" ed (Longman, London. 1996), r (,(,4.

lI1l SlII'HI. note 1.1'. 7R.
I'" Supra, note 100.
In'lhid
10' Supra. note I. r 78.
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denied the benefits furnished by this Treaty."I06 Therefore, Yoram Dinstein argues, if

state A went to war against state B in violation of the Pact, state A could no longer

beneft t from the renunciation of war. As a result, state B was allowed to resort to war of

self-defence against A. The phrasing of the Preamble allowed for collective self-defence.

The right to use force against A could also be exercised by state C if assisting country A

in self-defence 107

Yoram Dinstein argues that since the topic of self-defence was not expressly regulated in

the Pact, the parameters of its exercise could not be determined. In addition, there was

established no body to determine whether a state resorting to the lIse of force was acting

in legitimate self-defence, or was in actual fact breaching the Pact.IIlR

2. War waged as an instrument of international policy: Though Article I of the Pact

forbade war only as an instrument of national policy, war remained lawful as an

instrument of international policy. Ill!)Therefore, any recourse to war under the aegis of

the League of Nations remained legitimate. 110 With regard to this, Yoram Dinstein argues

that a war which was a reaction against a violation of international law (a war waged for

the maintenance of international law), was to be considered an instrument ofinternational

and not national policy, and therefore lawful under the Pact. III

I~ Suprn. note \(X)
W1 Supra, note I. P 79.
1If! Ibid.
1100 Supra. note IO().
II" Suprn, note 1.1' 79.
1lllhid.
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J The Treatv created no obligations to the entire international community Non-Parties to

the Treaty were not bound. The renunciation of war in Article I was with regard to

relations between contracting parties inter se.112 Therefore, Yorarn Dinstein argues that

the freedom to resort to war was preserved between a party and a non-party and among

I . 111
t ie non-parties .

The shortcomings of the Kellogg-Briand Pact are summarized by Yoram Dinstein as: (i )

failure to clearly address the right of self-defence; (ii) no limits clearly set out on the

legality of war as an instrument of international policy; (iii) war was not prohibited on

non-parties and the entire international community and (iv) there were no forcible

measures short of war.114 These were the shortcomings that the Charter of the United

Nations sought to address.

2,3 The United Nations Charter (1945) and the Contemporary Prohibition of Use of

Foret'

One of the reasons for the drafting of the Charter of the United Nations was to solve the

world security threats universally. Yoram Dinstein argues that the drafting of the Charter

sought to address the shortcomings of the Kellogg-Briand Pact 1 D For the first time,

nations tried to bring within the realm of the law the political tensions and interests that

had previously been deemed to be beyond the regulation by the law. The Charter was in

effect determining that even the sincere concern for national "security," or "vital

II: SlIl'ln.lI11te 100
II \ Suprn, illite I, P XU
1IIIhid
11<Ibid.
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interests," could no longer warrant a state to wage war. International change would only

be achieved peacefully by agreement 116

2.4 The General Prohibition of Threat or Use of Force in International Law

2.4.1 The Law of the Charter"

The use of force UIIS ad bellum and meaning the right to wage war) in interstate relations

is prohibited by international law. The United Nations (UN) Charter requires member

states to settle inter-state disputes by peaceful means, and to retrain from the threat or use

of interstate force. The contemporary jus ad bellum is provided for in Article 2 (4) of the

UN Charter that expressly states:

All Members shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state, or in
any other manner inconsistent with the Purposes of the United Nations.

The first paragraph of the Preamble to the Charter expounds the raison d 'etre of the

Organization as being "to save succeeding generations from the scourge of war. .. "

Article 2(3) creates an obligation on member states to settle their international disputes

through pacific means and ensure "that international peace and security, and justice, are

not endangered."

The United Nations Charter, ratified in 1945, did not merely outlaw war but also sought

to eliminate ally threat or use of force whether or not it was termed as war 117 This

II~ Suprn, 11(1te .'. 1'. 7(,7
117 Supra. note ~. p (,(,(,
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general prohibition of interstate force was envisaged to be universal In character and

scope. In that context, Article 2(6) provides:

The Organization shall ensure that states which are not Members of the United
Nations act in accordance with these Principles so far as may be necessary for the
maintenance ofintemational peace and security.

2.4.1. t The Term "Use of Force," as Inclusive of" Aggression" and "War"

The reference to "force" rather than war is more comprehensive as it encompasses

situations in which force is used, but which falls short of the technical requirements of a

state of war. IIR Though the term "aggression" does not appear in Article 2(4) of the

Charter, it appears in Articles I and 39. In 1967, the General Assembly by Resolution

2330 (XXII), made efforts to define aggression, and established a Special Committee 011

the Question of Defining Aggression 119 The Committee finally adopted a definition by

consensus in 1974 that was then adopted by the General Assembly Resolution 3314

(XXIX) izo Aggression is defined in the Resolution as the use of armed force by a state

against the sovereignty, territorial integrity or political independence of another state, or

in any other manner inconsistent with the Charter of the United Nations.

By virtue of Article 2(4) of the Charter, any use of inter-state force for whatever reason is

banned, except under Security Council authorization or in self-defence under Chapter VII

of the Charter. Article 2(4) and the legal regime envisaged by the Charter aim at

IIR Supra. note Iu, p. 7RI.
IIQ The 1967 UN General Assembly Resolution on Need to Expedite the I )rafling of a I )efinition of
Aggression in the I.ight of the Present International Situation. reprinted in United Nations Resolutions.
Series I. Resolutions Adopted by tile General Assembly, Volume XI, I 966-I96R, (Oceana Publications
Inc. New York. 1975) r )2(,

I~l Thc 1974 I IN General Assembly Resolution on Definition of Aggression. reprinted in I Inited Nations
Resolutions, Series I. Resolutions Adopted hy the General Assembly, Volume XV, 1974-1976. « iccans
Publications lnc., New York, 19R4)p ..192.
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outlawing the use of armed force and "gunboat diplomacy" in interstate relations. All

forms of self-help involving the use of force such as reprisals!" and retorsions are

outlawed. W

Article 2(4) avoids the use of the term "war." However, the use of force proscribed by

Article 2(4) includes war. Furthermore, the prohibition transcends war and covers also

forcible measures short of war. 121 The use and threat of force abolished in Article 2(4) is

only that in connection to interstate relations. Therefore, intra-state use of force is beyond

the provisions of the Charter. 124 Unlike the earlier efforts to outlaw "war" or

"aggression," it has been agued that the framers of the Charter avoided the use of the

aforesaid terms because they lend themselves to circumvention. us The reason is that

there could be hostilities without a declared war, or the use of force that did not acquire

the character of war. Another reason was that aggression had, in the preceding years,

resisted definition. The question as to who was the aggressor was not easy to .determine,

and could also be falsified. Further, the framers of the Charter sought to outlaw even war

III Acts of self-help hv the injured state acts in retaliation for acts contrary to international law on part of
the offending state. That is if they have remained unredressed after a demand for amends. Consequently,
the observance of rules of international law is temporarily suspended. in the relations between the two
states However, they are limited by considerations of humanity and the rules of good faith that arc
npplicablc in the relations hetween states. Reprisals are illegal unless based upon a previous act contrarv to
intcrnationa I law. See Marjorie M. Whiteman, "Legal Regulation of Use of Force; Measures of Redress:
Pence-Keeping Machinery nnd Peaceful Settlement of Disputes," 12 Digest of International Law ISO
(1971)
In Ibid . p .111. They consist of unfriendly acts whereby one state answers objectionable (though 1I0t
necessarily illegal) conduct hy another state in a retaliatory manner. Retorsion is generally a legitimate act.
that is. not contrary to public intemntional law or to any treaty binding the state.
III Supra. note I.pRO.
I:' Ihid
11< Suprn. notc J, p. 677.
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as a duel by mutual consent, when neither side could properly be categorized as an

1.'(1aggressor

Since the expression "force" does not appear in Article 2(4), though the phrase "armed

force" appears in Articles 41 and 46 of the Charter, there have been debates in the past

about the scope of the "force" to which the Article applies. In particular, there have been

arguments as to whether that "force" extends to economic pressure.127 However, when

studied in the context of the Charter, the term "force" in Article 2(4) must denote armed

or military force. Therefore, psychological or economic pressure (for example, sanctions

and economic boycotts), do not come within the purview of the Article. This is so unless

they are coupled with the use or threat of force. m III Nicaragua l'. United States 01

Amrr;m, the lf'J denied that American economic sanctions against Nicaragua constituted

"a breach of the customary law principle ofnon-illtervention.,,'2?

Article 2(4) covers threats and the use of force. The issue was addressed by the

International Court of Justice (ICJ) in its advisory opinion to the General Assembly on

the regality (~I the Threat or Use of Nuclear Weapons Casel30 The Court stated that a

signalled intention to use force, if certain events occur, could constitute a threat under

Article 2(4) where the envisaged use offorce would itselfbe unlawful.

1:'IIIhid
III Supra, note I, rr ~()-S I.
1:'!Ilhit!, r s1
l:OtI9~(')Il'J RerrI4,lIlr. 126.
"'(19%) t c.r Rep. 226,263.
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The Charter does not affect a state's right to take measures to maintain and restore order

within its jurisdiction. Therefore, a state may forcibly quell riots, suppress insurrections

and even punish rebels without contravention of Article 2(4)DI As aforesaid, there are

arguments that Article 2(4) does not provide clear and precise answers to all questions

raised. Concepts such as "force," "threat of force" or "political independence" can

embrace a wide range of possible meanings. Their applicability to diverse circumstances

involves choices as to these meanings and assessment of the conduct and intentions of

various actors.I)2 However, such divergences are not different from those that arise with

respect to almost all general legal principles.l"

Furthermore, the foregoing analysis shows that Article 2(4) has a reasonably clear core

meaning, being to prohibit the use or threat of use of force in interstate relations That

core meaning has been spelled out in interpretive documents such as the Declaration of

Principles of International Law, adopted by the General Assembly Resolution 2625

(XXV) in 1970u~ Therefore, it is unwarranted to suggest that Article 2(4) falls short of

the determinate content necessary to enable it to function as a legal rule of restraint.':"

2.4.1.2 The Meaning of "Territorial Integrity or' Political Independence"

A state's territorial integrity is based on the principle of non-interference with its

sovereignty within its territory. A state lies upon the foundation of sovereignty, which

1)1 Supra, note 10, p. 7RJ.
111 Supra. note J. p. (,78.
I" Ihid., p (,72
1\.1 The 1970 UN General Assembly Resolution on Principles or lntcrnational Law Concerning Friendlv
Relations and Co-operation Among States in Accordance with the Charter of the United Nations. reprinted
in United Nations Resolutions. Series I, Resolutions Adopted hy the General Assembly. Volume XIII,
1970-1971. (Oceana Publications Inc, New York, I 97/l), p. )37.
1.1' Supra. note J, p. 67R.
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expresses internally as the supremacy of the govemmental institutions and extemaJly as

the supremacy of the state as an intemational legal person. 1.16The principle of sovereignty

over territory means the state's refusal to recognize the superior authority of any other

outside authority. InJ Brierly defines territorial integrity as the existence of rights over a

territory rather than the independence of the state itselfD8 Independence of a state means

the condition of being free from dependence, subjection, or control. Political

independence is the attribute of a state which is entirely autonomous, and not subject to

the govemment, control, or dictation of any exterior power, for example, another state.l39

Article 2(4) of the Charter prohibits the use of force "against the territorial integrity or

political independence of any state" (restrictive) "or in any other manner inconsistent

with the purposes of the United Nations" (the primary prohibition). There is debate as to

whether these words should be interpreted restrictively, or as reinforcing the primary

prohibition I~tl Yoram Dinstein argues that the dual idioms, "territorial integrity" and

"political independence," when standing alone, may invite a rigid interpretation blunting

the edge of Article 2(4). For example, it has been suggested that the use of force within

the boundaries of a foreign state does not amount to a violation of the state's territorial

integrity, unless a portion of the state's territory is permanently losl.141

116 Supra, note 10. p. )) I
D1 Georg Schwarzenbcrgcr. A Mllnual of Intemlltional Law. s" ed. (Stevens & Sons Limited, London,
JI)671. p. (,4
Ill! J. I.. Brierly. The Law of Nations, 6th ed, (Oxford University Press, New York and Oxford, 19(3), p.
1(,2
Ill) Hlack's Law Dictionary. 5th ed. <www.hawaii-nation.llrg/sovereigntyhtml> (Retrieved on 7-0R-20(6)
I In Supra, note 1(). r 7R4.
I II Supra, note I. p. R1

51



Malcolm Shaw argues that the weight of opinion suggests the latter approach (the

primary prohibition) 14'2 He gives an example of the 1965 Declaration on the

Inadmissibility of Intervention in the Domestic Affairs of States, adopted by General

Assembly Resolution 2131 (XX), that clearly stated that

No state has the right to intervene, directly or indirectly, for any reason
whatsoever. in the internal or external affairs of any other state. Consequently,
armed intervention and all other forms of intervention and all forms of
interference or attempted threats against the personality of the state or against its
political, economic and cultural elements, are condemned. 14.1

This was also reaffirmed in the 1970 Declaration on Principles of International Law.1H

The Declaration, urging states to solve international disputes by peaceful means and in a

manner that international peace, security and justice are not endangered, states:

The principle that States shall refrain in their international relations from the
threat or use of force against the territorial integrity or· political independence of
any State, or in any other manner inconsistent with the purposes of the United
Nations ... that states shall settle their international disputes by peaceful means in
such a manner that international peace and security and justice are not
endangered ... not to intervene in matters within the domestic jurisdiction of any
State, in accordance with the Charter.14~

Furthermore, the ICJ had, in the Corfu Channel Case. 146declared specifically in answer

to United Kingdom claims that it was acting in accordance with the right of intervention

in minesweeping the Channel to secure evidence for judicial proceedings, that:

If'- Supra, note 10, P 7R4.
143 The 19(,5 UN General Assembly Resolution on Declaration on the lnadmissibility of Intervention in the
Domestic Affairs of States and the Protection of Their Independence and Sovereignty, reprinted in United
Nations Resolutions, Series I, Resolutions Adopted hy the General Assembly, Volume X, 1964-1965,
(Oceana Publications lnc., New York, 1974) I' 107.
I H Supra. note 134.
II< Ihid, I' .13R
I WI l1949) ICl Rep. 4, lit I' 35.
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The alleged right of intervention [was] the manifestation ofa policy of force, such
as has, in the past, given rise to most serious abuses and such as cannot. .. find a
place in interuational law.l'"

The Court argued that permitting such a right as in that case would allow derogation from

Albania's territorial sovereignty. The words "or in any other manner inconsistent with the

Purposes of the United Nations,,'48 form the center of gravity of the Article because they

create "a residual" and "catch-all" provision, that includes the "territorial integrity or

political independence.t'v'"

2.4.2 Customary International Law and Obligation on Non-Members of lJnited

Nations

Article 2(6) of the UN Charter provides that the Organization "shall ensure that states

which are not Members of the United Nations act in accordance with these Principles ...

for the maintenance of international peace and security." The Article has the effect of

making the obligations outlined in Article 2 (4) principles of customary intemationallaw

binding on all states (even non-members), having acquired the nature ofjlls COgCI1S,

Article 53 of the 1969 Vienna Convention on the Law of Treaties'50 addresses the

meaning and nature of «jus cogens. The Article provides that, "A treaty is void if, at the

time of its conclusion, it conflicts with a peremptory norm of general intemational law."

A peremptory norm of general international law is defined as a norm accepted and

recognized by the international community of states as a whole as a norm from which no

W(hit!
II!IMticlr 2(4) ofthe 1'I111rter oflJnitro Nations
II? Supra. note I. r R2.
IV1The (%9 Vienna Convention on the Law oflrcaties, U.N. Doc. NCONI-". 39(27 (1969); U.KT.S.58
ll9ROl.
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derogation is permitted. It can only be modified by a subsequent norm of general

international law, having the same character Article 53 applies to cases whereby a treaty

is invalidated upon its conclusion due to a conflict with a pre-existing peremptory norm.

Article 64 of the Vienna Convention'<' is a complementary proviston which provides

that, "If a new peremptory norm of general intemational law emerges, any existing treaty

which is in conflict with that norm becomes void and terminates." Though Articles 53

and 64 fail to specify when a norm of general intemational law acquires a peremptory

nature, the International Law Commission, in its commentary on the draft of the

Convention, stated that the Charter's prohibition of the use of force in interstate relations

was an example of a jus cOl-!ens.152In Nicaragua r. United States of America, the IC J

stated that the Charter's prohibition of force was a norm accepted and recognized by the

international community of states as a whole (and therefore a norm from which no

derogation is permitted). The Court stated that:

I Iowever, so far from having constituted a marked departure from a customary
international law which still exists unmodified, the Charter gave expression in this
field to principles already present in customary international law, and that law has
in the subsequent four decades developed under the influence of the Charter, to
such an extent that a number of rules contained in the Charter have acquired a
status independent of it. The essential consideration is that both the Charter and
the customary international law flow from a common fundamental principle
outlawing the use of force in international relations 15~

Article 2(4) was elaborated as a principle of international law in the 1970 Declaration on

Principles of International Law, which enumerated the principles to include:

1<llhid
I<~Report ofthe International LRw Commission, I Rlh Session, 1966. SL'C 2 Yearbook ofthc lntemational
l.awCommission (1')(,6), pp 172,247.
1<1Supra, note 129, r 97.
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The principle that States shall refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of
any State, or in any other manner inconsistent with the purposes of the United
Nations.i"

Although the Declaration is not binding on states, it is important as an interpretation tool

for the relevant provisions of the UN Charter. 155

Customary intemational law comes into operation when there is evidence of a general
-.'

practice that is accepted as law between and among the states.156 In the North Sea

Continental Shelf ('ases,157 the two elements required for the general state practice to

qualify as a rule of customary international law were articulated. They were re-affirmed

by the IeJ in Nimm?,IIG r. United States o] America when the Ie J stated:

In considering the instances of the conduct above described, the Court has to
emphasize that, as was observed in the North Sea Continental Shelf cases. for a
new customary rule to be formed, not only must the acts concerned 'amount to a
settled practice,' but they must be accompanied by the opinio juris sive
necessitatis. Either the States taking such action or other States in a position to
react to it, must have behaved so that their conduct is 'evidence of a belief that
this practice is rendered obligatory by the existence of a rule of law requiring it.
The need for such a belief, i.e., the existence of a subjective element, is implicit in
the very notion of the opinio juris sive necessitatesT"

In the Nicaragua t'. United States of America, both the United States and Nicaragua were

in agreement that "the principles as to the use of force incorporated in the United Nations

I~t Supra, note 114, p. :nR.
'«Ihid
11(1 Article .,R (I) (h) of the Statute of the International Court of Justice states that international customs, as
evidence of a general practice accepted as law, are sources of intcmational law.
I" (19(,<)) I l' .I Rep. p 44.
I'R Supra, note 129, p 104.



Charter correspond, III essentials, to those found in customary international law"I~C)

Furthermore, the ICJ confirmed the existence of a general opinio juris ?n the binding

nature of the customary international law prohibition of interstate force when it stated

The Parties thus both take the view that the fundamental principle in this area is
expressed in the terms employed in Article 2, paragraph 4, of the United Nations
Charter. They therefore accept a treaty-law obligation to refrain in their
international relations from the threat or use of furce against the territorial
integrity or political independence of any State, or in any other manner
inconsistent with the purposes of the United Nations.l'"

In determining the scope of customary international law, the Court relied on the

Declaration on Principles of International Law Concerning Friendly Relations and Co-

operation among States. The ICJ stated

The Court has, however, to be satisfied that there exists in customary international
law an opinio juris as to the binding character of such abstention. This opinio
juris may, though with all due caution, be deduced from; inter alia, the attitude of
the Parties and the attitude of States towards certain General Assembly
resolutions, and particularly Resolution 2625 (XXV) entitled 'Declaration on
Principles of International Law Concerning Friendly Relations and Co-Operation
among States in Accordance With the Charter of the Uriited Nations.' The effect
of consent to such resolutions cannot be understood as merely that of a
'reiteration or elucidation' of the treaty commitment undertaken in the Charter.
On the contrary, it may be understood as an acceptance of the validity of the rule
or set of rules declared by the resolution by themselves. The principle of non-use
of force, for example, may thus be regarded as a principle of customary
international law ... 161

The Declaration, in its first principle, reaffirms the language of Article 2(4) of the

Charter, but imposes the duty on all states and not merely the members of the United

IIQ Ihid. I' I)')

If" Ihid
I~I Ihid
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Nations.l'" Rosenstock argues that this was done deliberately, on the ground that all

bi II I l()~states are now su ject to ie same ru e. .

Rules governing the use of force at international law have changed dramatically in the

last half-century. In the contemporary world, the liberty to venture into war, and to

generally employ inter-state force, is obsolete. In the present international relations, the

prohibition of the use of inter-state force, as articulated in Article 2(4) of the Charter, has

become an integral part of customary international law It therefore binds all states,

whether or not members of the United Nations. And since, as aforestated, the prohibition

of inter-state force is also ejus cogen, it is only the whole international community that

can modify the jns cogcns prohibiting interstate use of force. Article 53 of the 1969

Vienna Convention provides that a jus cogens can only be modified by a subsequent

norm of general international law having the same character.

2.5 Exceptions to the General Prohibition of Use of Force

The UN Charter and has the effect of banning the use of armed force except for two

situations expressly authorized by the same.

I. Through authorization by the Security Council under powers granted in articles 24 and

25, and Chapter VII of the Charter. The Security Council may authorize collective action

to maintain or enforce international peace and security. Article 24 grants the Council

"primary responsibility for the maintenance of international peace and security"

1~ Supra. note 134. It enumerates as a principle of intemational law the "principle that States shall refrain
in their international relations from the threat or use of force against OIl' territorial integrity Of political
independence of any State, or in any other manner inconsistent with the purposes of the United Nations."
1~' R. Rosenstock, "The Declaration of Principles of International Law Concerning Friendly Relations: A
Survey." R1 American loumal of International Law 717 (1971).
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Members "agree that in carrying out its duties under this responsibility the Security

Council acts on their behalf." Under Article 25, members agree "to accept and carry out

the decisions of the Security Council in accordance with the present Charter." Under

Article 39, the Council is granted power to determine "the existence of any threat to the

peace, breach of the peace, or act of aggression and shall make recommendations, or

decide what measures shall be taken." Measures and recommendations by the Council

may not involve the use of force164 or may involve the use of force.165

2. In self-defence under Article 51 of the UN Charter. The right is recognized as

"inherent" and is to be resorted to after an "armed attack." The right includes both

individual and collective self-defence. Measures taken in exercise of the right are to be

reported to the Security Council for it to take measures necessary for the maintenance of

intemational peace and security.

2.5.1 The Meaning of the Right of Self-Defence

The right of self-defence is expressly reserved in Article 51 of the UN Charter.l66 The

resort to self-defence has to be constructed within the ambits of Article 51 of the UN

Charter which states that, "Nothing in the present Charter shall impair the inherent right

of collective or individual self-defence if an armed attack occurs against a member of the

United Nations, until the Security Council has taken the measures necessary to maintain

intemational peace and security .. " Article 51 has to be read in conjuction with Artilce

1<'>1 Article 4 I of the United Notions Charter.
16' Article 42 (If the 1Inited Nations Charter.
1M J.F. l.alivc, "International Organization and Neutrality:' 24 Thc British Ycar Book or International Law
RI (1947)
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2(4) of the Charter. This is because while Article 2(4) promulgates the general obligation

to refrain from the use of force in international relations, Article 51 introduces an

exception by allowing UN member states to resort to the use of force in self-defence.l'"

Article 51 begins with a "saving clause." The purpose of the clause is to ensure that no

other provision in the Charter can be interpreted to impair or extinguish the right of self-

defence

2.5.1.1 Reporting to the Security Council

Article 51 of the Charter requires that measures taken by the state in resort to self-defence

must be immediately reported to the Security Council. The exercise of the right does not

afTect the general responsibility of the Council in the maintenance and restoration of

international peace and security. Hill The Council is entitled to take any action it deems fit

in order to maintain or restore international peace and security. The modes of action open

to the Security Council are diverse. It can:

I. give its retrospective seal of approval to the right of self-defence being exercised;

2. impose a cease-fire;

3. demand withdrawal offorces to the original lines;

4. insist on the cessation of the unilateral action of the defending state and supplement

them with measures of collective security; or

5. corne to a conclusion that the state engaged in so called self-defence is actually the

aggressor.

W Supru, note I. r I (, I
1<IlISUprR. note \ 0\ . I' 4B
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In Nicaragua \'. United States of America, the tCJ held that the reporting obligation to the

Security Council pursuant to Article 51 does not constitute a part of customary

international law l(,<l However, the Court was of the opinions that even "for the purpose of

enquiry into the customary law position, the absence ofa report may be one of the factors

indicating whether the state in question was itself convinced that it was acting in self-

defence.t"?' The Court implied that, when the use of force is governed by the law of the

Charter, a state is precluded from invoking the right of self-defence, if it fails to comply

with the requirement of reporting to the Security Council.l7l

In practice, most of the times that states exercise the right of self-defence, they rarely

carry out the obligation of reporting to the Security Council. One of the reasons that can

be given for this omission is that governments are apt to conjure up wrong pleas instead

of relying on self-defence. 172 The requirement of a report to the Security Council is only

one of the many factors bearing upon the legitimacy of a state's claim to self-defence.

This is because the instantaneous transmittal of a report is no guarantee that the Security

Council will accept that claim.1D

The failure to file a report immediately should not prove an irremediable defect If

convinced that forcible measures were taken by a state in self-defence, the Council ought

to issue a ruling to that effect, despite the absence of a report. It would constitute a gross

160 Supra, note 129, p. 121.
11\1 Ibid, P \05
I1llhid.pp 121-122.
IT.! Supra, note I, r. 191
171 Ibid.
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misrepresentation of Article 51 for the Security Council to repudiate self-defence, thus

condoning an armed attack, only because no report has been put on record.'74

Article 51 moreover preserves not only the individual right of self-defence but collective

self-defence also. In essence the right of self-defence is a self-help mechanism. Thus

under certain conditions set by international law, a state acting unilaterally or III

association with other states may respond with lawful force to unlawful force 175 In

Nicaragua \'. United States of America'76 the ICJ stated that in the exercise of the right of

collective self-defence, the attacked state must have declared itself the victim of an armed

attack and requested assistance for a third state to use force in collective defence

legitimately. The Charter recognises the right as 'inherent.' The right is based on

customary international law continuing to exist alongside the post-I 945 United Nations

law established under the Charter"

The right of self defence is embedded in the fundamental right of states to survival.l "

The International Court of Justice affirmed this in the Advisory' Opinion on the Legality of

the Threat or Use of Nuclear Weapons Case when it stated:

The Court cannot lose sight of the fundamental right of every State to survival, and thus

its right to resort to self-defence, in accordance with Article 51 of the Charter, when its

survival is at stake. 17Q

III Ibid.
17<Suprn. note I, r. 159.
116Suprn.notc IN.r·14.
m Snprn, Illite 10 I, r 41 R.
1l1lSupra. note I, r 159.
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The essence of the right of self-defence is self-help. This is to mean that under certain

conditions in intemationallaw, a state acting unilaterally, and at times in association with

others, may respond with lawful force to unlawful force. This kind of self-help is a

characteristic feature of the traditional international legal system. 180 However, according

to Ian Brownlie, the Charter prohibited all forms of self-help except self-defence "if an

armed attack occurs."!" D. W. Bowett distinguishes between self-defence and self-help

concluding that the use offorce in the latter is prohibited:

Self-defence is, like self-help, dependent on a prior illegal act by the state against which

it is directed. Indeed it is often viewed as the larger concept of which self-defence forms

a part ... In essence the right of self-defence operates to protect essential rights from

irreparable harm in circumstances in which alternative means of protection are

unavailable; .. and not to take on a remedial or repressive character in order to enforce

legal rights This, the latter function, is the function of self-help. 182

lie argues that the prohibition of the individual state right to use or threaten force,

coupled with the delegation to the Security Council of the primary responsibility of the

maintenance of international peace and security, prohibits self-help while at the same

time preserving self-defence under Article 51 of the Charter. m Yorarn Dinstein argues

11'> Supra, note 117. pr 226,263
I~ Supra, note I, r 159.
I~I Inn Hrownlie, Intcnlational Law and thc Ugc of Forcc by States, (Clarendon Press, Ox ford, 19(3), pp.
265-26!~.
110 I). W. Howctt. Self-Defence in Internatiollal Law, (Manchester University Press, Manchester, 195R), p
II
'1rIIhid.
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that claims for lawful self-defence can only be legitimate to one side in a conflict

involving the use of force. The first use of force is unlawful, the retaliation lawful under

the concept of sel f-defence:

The thesis of self-defence as a legitimate recourse to force by Utopia is inextricably

linked to the antithesis of the employment of unlawful force by Arcadia (its opponent).

Under no circumstances can the actual use of force by both parties to a conflict be lawful

simultaneously. If Utopia is properly exercising the right of self-defence, Arcadia must be

in violation of the corresponding duty to abstain from an illegal resort to force.IR-I

Self-defence, in conformity with general intemational law, is a right and not a duty.

Intemational law does not lay down any obligation to exercise self-defence. Therefore, a

state subjected to an armed attack is vested with a right. This is an option to resort to

counter force. A state may decline to exercise the right due to a number of factors e.g. a

political compromise.l"

The right of self-defence is an inherent right. In Nicaragua l'. United States of America'l"

the Ie] construed the expression as a reference to customary international law. The

framers of the Charter, according to the IC], acknowledged that self-defence was a pre-

existing right of customary nature, which it was their desire to preserve.l'"

I~'SUPf!!.note I. P 162
IlI<lhitl.pp 162-1(,)
I~ Supra. note 12<J, pp 14, <J4.
1111 lbid.
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2.5.1.2 The Scope of the Right of Self-Defence

The requirement that the resort to use of force be preceded by an actual armed attack is

clear, but not without difficulties in interpretation and application. It encompasses direct

attacks across an intemational frontier by a state's regular armed forces, but should

amount to something more than a mere frontier accidentI88 It also encompasses indirect

attacks across an international frontier of armed groups or mercenaries into another state

where they execute acts of armed force with the gravity to constitute armed attack were it

executed by regular forces. IS!) However, acts amounting to an armed attack do not include

acts such as assistance to opposition groups taking the form of provision of weapons or

logistics, financial or other support ( though such acts may amount to unlawful use or

threat of force)

Ian Brownlie argues that since the phrase "armed attack" strongly suggests a trespass, it

is very doubtful if it applies in the case of aid to revolutionary groups and forms of

annoyance that do not involve offensive operations by the forces of a state. Similarly, he

argues that sporadic operations by armed bands would also seem to fall outside the

concept of armed attack. However, a co-ordinated and general campaign by powerful

bands of irregulars, which has obvious or easily proven complicity of the government of

a state from which they operate, constitutes an "armed attack." This is more so if the

object were the forcible settlement of a dispute or the acquisition of territory. Brownlie

argues that a right to resort to force against various forms of indirect aggression cannot be

derived from Article 5 I of the Charter if the requirement of proportionality is strictly

1R't Supra. note 92. p. 41 R
l"'lhid
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observed. This is because indirect aggression and the incursions of armed bands can be

countered by measures of defence that do not involve military operations across

frontiers.l"

Thomas Franck has noted this as constituting one of the outstanding shortcomings of the

Charter. He argues that, as long as one state merely encourages guerilla movements

within another, an "armed attack" in the conventional sense cannot be said to have taken

place.!" He gives an illustration of the Lebanon crisis of 1958192 as an example of the

difficulty in deciding the factual question of who attacked whom. It also resulted in a

problem of defining the level of foreign intervention which should suffice to permit

counter-intervention by way of collective defence.l "

What constitutes an "armed attack" is also tied to restrictive and liberal interpretation of

Article 51 of the Charter, and the concept of anticipatory self-defence. For example, C. F.

Fenwick argues that an "armed attack" can be said to have taken place if we are to regard

an atomic warhead, ready to be fired from a missile base, as a potential or constructive

armed attack when in the possession of a state whose intentions can easily be read from

IQlI Supra, note 18 I. 1'1'.275-279.
191 Thomas M Franck, "Who Killed Article 2(4)'1 Or: Changing Norms Governing the Use of Force by
States." 64 American Journal of International Law 812 (1970).
192 In MIlY 1958, after II left-wing, anti-Charnoun (President) journalist was murdered, those opposed to the
President took up arms. Chamoun requested US intervention. invoking thc Eisenhower Doctrine (The US
Congress had. in 1957, PIISSed the Resolution known as Eisenhower Doctrine. pledging support and
rnilitnrv intervention to any Middle Eastern Country requesting such assistance ngainst armed aggression
from IIny country controlled by international communism). However, Washington was not yet ready to take
such a drastic step. On 14 July 1958, II group of Iraqi officers apparently sympathetic to ideas of President
Nasser of Fp:vpt (!II1ti-Western rhetoric), overthrew thc country' s government. murdering thc rOYIIIfamil v
nnd various government officials. In IIn attempt to save two ofthc few remaining pro-West governments in
the Middle Fnst, Eisenhower ordered American troops into Lebanon. while thc British intervened in Jordan.
See Lawrence A. Yates. "The US Military in Lebanon, 1958: Success Without a Plan," <www.-
c~sc nrnlymil/ellrl/download/csipuhsldctoy/dcto)' l2.lto206 .pdf>, (Retrieved on 8-08-20(6).
1 Supra, note 191,1'.814.
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its past conduct I"~ The next chapter examines the opposing schools of interpretation of

the right of self-defence in relation to Article 51 of the United Nations Charter, and

includes whether an "imminent threat" of attack can be construed to mean an "armed

attack. "

2.5.1.3 The Laws of War and Self-defence

War as an act of self-defence denotes comprehensive use of counter-force in response to

an armed attack.I'~ The right of self-defence is a right to resort to war. 196 In fact, acts in

self-defence may result in war 197 The acts of self-defence are governed by the laws of

warfare, the jus in lwllo. and therefore the use of force is governed by the principles of

proportionality, necessity and immediacy. They should involve "nothing unreasonable or

excessive, since the act justified by the necessity of self-defence must be limited by that

necessity and kept clearly within it"l9S In Nicaragua \'. United States ofAmerica. the IC J

stated that the "observance of the criteria of the necessity and the proportionality of the

measures taken in self-defence," were a requirement in a self-defence action for it to be

lawful.IQq In its 1996 Advisory Opinion on the Legality of the Threat or Use of Nuclear

Weapons, the ICJ stated that:

IQI C (;. Fenwick. "The Quarantine Against Cuba: Legal or lllcgal"," 57 American Journal of International
~~5!19(1%~)
IQ' Supra. note l.p. 207.
1'lI\ J 1.. Kunz, "Individual and Col1cctive Self-Defense in Article 51 1'1' the Charter of the United Nations:'
41 American Journal of International Law !l72. R77 (1947)
10J Phillip .lessup.lLModem Law of Nations, (Macmillan. New York. 194R). p. 161.
1011 Supra. note (,.1. The standard articulated in the Caroline affair Though the right of self-defence spoken
of in the ( 'oroline affair incorporau ..'\1 anticipatory scl f -dcfencc in accordance with the then customnrv
intemationnl Iaw. the principle of nccessitv and proportionality postulated in the incidence arc the ones
applicable in contemporary customary international laws of war in self-defence in accordance with Article
51
100 Supra. note 129. I' 14.
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[T)he submission of the exercise of the right of self-defence to the conditions of
necessity and proportionality is a rule of customary international law .. .ltjhis dual
condition ~~plies equally to Article 51 of the Charter, whatever the means of force
employed

2.5.1.3.1 Necessity

When self-defence is triggered by an all out invasion, the issue of necessity becomes

minimal. Necessity comes to the fore when war is began by an isolated armed attack.

This implies that before the defending state resorts to a full-scale hostile force. it is

obligated to verify that a reasonable settlement of the conflict in an amible way is not

attainable,lol

2.5.1.3.2 Proportionality

The immediate reaction or defensive armed actions involved should be symmetrical and

an approximation of "scale and effects" between the unlawful force and the lawful

counter-force, Such comparisons must be made between the quantum of force and

counter-force used, and the casualties and damages sustained.i'" Once the acts of war

commence between the parties, the principle of proportionality in jus in bello and

international humanitarian law rem am operational as between the two parties.

irrespective of which state breached the international law obligation not to resort to

unlawful use of force,

:10 Supra, note Iso.r 245.
:"1 SlIpm.11011.' I.p 20R.
:0: lbid.i p 209.
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2.5.1.3.3 Immediacy

Immediacy signifies that there must not be unreasonable time lag between the armed

attack and the exercise of self-defence. This condition is construed broadly as lapse of

time is unavoidable, for example, when (in a desire to fulfill the spirit of the condition of

necessity), a tedious process of diplomatic negotiations evolves, with a view of resolving

I . bl 21nt ie Issue anuca y. < •

2.5.1.4 Liberal lnterpretation of Article 51

The requirement that there be an armed attack is express and clear, but nevertheless with

some difficulties as it seems to restrain states in the face of imminent danger. This has led

to broad and liberal interpretations, at times influenced by nationality biases of writers.

There are divided views whether it is permissible under international law for a state to

use force in self-defence in anticipation of an armed attack, especially one that though it

has not actually began, it is believed to be imrninent.f" It has been strongly argued, with

nuclear weapons and the ever-present possibility of sudden devastation, that states cannot

wait for an armed attack to occur. The Charter, such authors argue, should now at least be

read to permit "anticipatory self-defence."m

Robert Jennings £'1 al argue that self-defence may involve action by the defending state in

violation of another state's territorial intergrity before an attack has occured, if the

intending attackers organised on neighbouring territory for the purpose of a raid. 206 In

101 Ihit!. P IR4
l!\I Supra, note 101. P 42 I .
Ii" Suprn . note .~.p. 1.l5J.
:l)\Supr/l.notc IOI,p.419.
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such an instance. Jennings et al argue that the state under the threat of attack may be

entitled to take action in self-defence.i'" The next chapter examines the opposing schools

of interpretation of the right of self-defence in relation to Article 51 of the United Nations

Charter.

2.5.1.5 Customary International Law Right of Self-Defence

Article 51 of the Charter addresses only the right of self-defence of UN member states.

However, the existence of the right of self-defence under general customary law denotes

that the right is conferred on every state. Since contemporary customary international law

forbids the use of inter-state force by all states whether members of the UN or not, then in

the same vein any state is entitled to the right of self-defence under existing customary

law.1I11l The Caroline incidence provides the classical definition of the customary

international law before the ratification of the UN Charter which at that time was

inclusive of anticipatory self-defence involving the use of pre-emptive strikes. The

United States Secretary of State, Daniel Webster, outlined the requirements of such

anticipatory stri kes. In summary, the use of force, (inclusive of anticipatory strikes), was

justified provided the need was instant, overwhelming, immediate and there lacked a

viable option which could be taken.2119 However, with the ratification of the UN Charter,

and with the obligation to even non-members not to resort to the threat or use of force in

any manner inconsistent with the Charter of the United Nations under Articles 2(4) and

2(6), it can now be argued that the modem customary international law is defined within

201 Ihit!. p. 421.
:11! Supra. note t. p. I()5.
l(lO Supra, note 63.
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the parameters of Article 51 of the UN Charter. Therefore, an armed attack is required for

the legitimate exercise of the right of self-defence even in customary international law.

2.5.2 The Security Council and the Post-1945 Collective Use of Force

The Security Council system, established under the United Nations to regulate the use of

force in interstate relations, is often termed a collective security system. The reason is

that a wronged state was to be protected by all, and a wrongdoer punished by a11.210 By

Article 24 of the United Nations Charter, the Council was granted the primary

responsibility for the maintenance of international peace and security, and its decisions

are binding on all member states211 Chapter VII of the UN Charter authorises the

Security Council to "determine the existence of any threat to the peace, breach of the

peace, or act of aggression and ... make recommendations, or decide what measures shall

be taken" under Article 39. Such measures include the use offorce under Article 41.

The Security Council has invoked its authority on many occassions to authorise the use of

force in order to address threats to international peace and security. zrz The first example

of enforcement action under authority of the Security Council was the United Nations

reaction to the North Korean invasion of South Korea in 1950. The third Security Council

Resolution of July 7, 1950, called upon members to " ... assist the Republic of Korea in

210 Supra, note 10, p. R54.
211 Article 25 of the United Nations Charter.
m William II. Tall, "International Law and the Use of Force," J6 Georgetown Journal of Intcmational Law
661 (2005).
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defending itself against armed attack and thus to restore international peace and security

in the area ..... 21:1

The Security Council was also effective in freeing Kuwait from the Iraq invasion of

1990.The Security Council adopted Resolution 678 (1990)214 in November 1990

authorizing member states to use all necessary means to uphold and implement Security

Council Resolution 660 (1990) that called for immediate withdraw of the Iraq invasion of

Kuwait and to restore international peace and security in the area.m The next chapter

scrutinizes and critics both the collective security system of the Security Council under

the United Nations and examines further the effect of national agenda, interests and

global politics.

2.6 Attempts to Limit the Scope of Prohibition of Force onder the United Nations

Charter

Since the rati fication of the UN Charter, attempts have been made to portray special types

of inter-state use of force, which are neither self-defence nor authorized by the Security

Council, as exceptions to the general obligation established in Article 2(4).216 Such

examples are the claims of the right of humanitarian intervention, the right of self-

determination and protection of nationals abroad.

21lU.N. Doc. SII588 {I 950) Reprinted in, <www.dacccssdds.un.org./d()cIRES()UJTION/OEN/
NROA)M~51IMOINR()0(;4 95pdf?OpenElement>, (Retrieved on 24 -08-200(,).
214lJ.N. Doc. SIRES/678 (1990) Reprinted in, <www.daccessdds.un.org/docIRESOLUTION/
OENINR( )/57 5f281lMOINR057 528.pdflOpenElement> (Retrieved 24"{)8-2006) ..
21' U.N. Doc. SIRES,fl60 (1990). Reprinted in <wwwdaccessdds.un.org/docIRESOLUTION/
UENINRO/57 5/1 OllMGINR057 51 O.pdflOpenElement> (Retrieved 24 "{)8-2006).
n6 Supra, note I, P 83.
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2.6.1 Humanitarian Intervention

The fact that intervention is forbidden by international law is not doubted. The

prohibition is the corollary of every state's right to sovereignty, territorial integrity and

political independence.i'" Indeed, Article 2(4) of the Charter espouses the principle of

non-intervention in the domestic affairs of other states.

The General Assembly 1965 Declaration on the Inadmissibility of Intervention in the

Domestic Affairs of States and the Protection of Their Independence and Sovereignty

prohibits any state from intervening in both the internal and external affairs of a state. It

stipulates that states are prohibited from intervening:

Directly or indirectly, for any reason whatever, in the internal or external affairs
of any other State ... no State shall organise, assist, foment, finance, incite or
tolerate subversive, terrorist or armed activities directed towards the violent
overthrow of the regime of another State, or interfere in civil strife in another
State21R

These prohibitions were reaffirmed in the 1970 Declaration on 'Principles ofInternational

Law.21'lHowever, there is the question as to the legal status of these Resolutions. Though

not binding by themselves, such General Assembly Resolutions, being formulations of

specific norms or "soft law" which states ought to follow, are able to exert influence on

the conduct of states. Therefore, as states begin to act in conformity with the norms

contained in the Resolutions, they gradually begin to assume a coercive nature. This

hardens the norms contained in the Resolutions into rules of customary international law.

217 Supra. note 101. r 429.
m SuprA. note 14.1.
119 Supra. note 134.
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Therefore. such Resolutions are important for as soon as the norms contained therein are

recognized by states as rules of international law, they acquire a binding character:":"

The end of the cold war transferred the spotlight of international security concerns to the

increasing internal conflicts which to date remain a feature of the contemporary global

community. This has precipitated debate on humanitarian intervention in the international

community Humanitarian intervention is the intervention to protect the lives of persons

situated within a particular state and who are not necessarily nationals of the intervening

state. Some jurists and states have argued that there is a right of humanitarian

intervention in certain situations, for example, to prevent massive violations of human

rights during civil wars or during genocide. The massive suffering of people in Somalia,

Rwanda, Haiti, the former Yugoslavia and Sierra Leone showed the extent of

humanitarian dimension of civil wars 22 I The recrudescence of the just war doctrine has

focused on and supported humanitarian intervention 222 The exponents of the right of

humanitarian intervention minimize the link of nationality and focus on the protection of

individuals or at times minority groups from oppression by their own government+"

They argue that humanitarian dimension of the intervention differentiates it from the

other forms of outlawed uses of force.

There is no provision in the UN Charter substantiating a unilateral right of one state to

use force against another under humanitarian intervention. However, advocates of the

:;0 Aaron Ringers. Sclf-Determinationand the Use of Armed Force in Southern Africa (Unpublished
Master of Laws (LI..M.) Dissertation, University of Nairobi, Nairobi, 1977). p. 79.
1lI Supra, note 5. r 2(,2.
:n Supra, note 1. r 66.
W Ibid. p. R5
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doctrine emphasize the significance of several allusions in the Charter about the need to

promote the respect for human rights and fundamental freedoms. The significance of the

1948 Genocide Convention'" is emphasized. Comparisons between humanitarian

intervention and the criteria for the medieval just war have been drawn.225

Humanitarian intervention requires authorization by the Security Council for it to be

consistent with the Charter of the UN and more specifically Chapter VII. However, in

recent years some states have begun to argue for the existence of a right of humanitarian

intervention without necessarily the Security Council authorization.

The proposition that the resort to humanitarian intervention can be legitimate without a

Resolution of the Security Council authorizing the same is wrong as the same is a clear

violation of the provisions of Articles 24, 2S and Chapter VII of the UN Charter. And

since the Charter, by virtue of Article 103, is the supreme intemational law, any

agreements or acts contrary to Charter provisions are illegal. Intervention in any

humanitarian crisis requires Security Council authorization.v"

For example, Antonio Casese argues that the NATO invasion of the Federal Republic of

Yugoslavia under the banner of humanitarian intervention was contrary to the Charter of

the United Nations. The states acted without authorization by the Security Council as

nt 1021 lJ.NT.S. 7X
n< Supra, note I, PP (,(,,(,7

:~ Supra, note 5, r 264.
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required by Chapter VB of the Charter, and their actions could still not be qualified as

self-defence thus falling under Article 51.127

2.6.2 The Right to Self-Determination

Other attempts to slip through the tight net of Article 2(4) were especially marshaled on

behalf of the "just cause" of self-determination. It was averred that military support lent

to belligerents or a state involved in a war of national liberation conducted against

another by a people exercising their right of self-determination does not contradict Article

2( 4). 2lR One of the arguments advanced was that since the inception of colonial rule had

been installed by armed force, the continued denial of the right of self-determination

amounts to permanent "aggression."

The international legal status of the right of self-determination has been debated by states

and jurists since the General Assembly Resolution 1514 (XV) of 1960, which stated that

all peoples have a right of self-determination, by virtue of which they freely determine

their political status and freely pursue their economic, social and cultural development.Y"

The General Assembly 1970 Declaration on Principles of International Law emphasized

that all states were under a duty to refrain from any forcible actions which deprive people

of their right to self-deterrrunation.i'" In fact, the General Assembly has treated self-

m Antonio Cassese. "Ex lniuria Ius Oritur: Arc We Moving Towards International Legitimation of
Forcible Humanitarian Countermeasures in the World Community," 10 Europe8ll Journal of International
Low n (1999)
N"Suprn. note I, p. 84.
m The \ %0 tIN General Assembly Declaration on the Granting of Independence to Colonial Countries
and Peoples. reprinted in United Nations Resolutions. Series I, Resolutions Adopted hy the Genera I
Assembly. Volurne VIII. \960-1962, {Oceana Pllhli~ations Inc. New York. 1974). p. 188.
1'10 Supra. note \)4.
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determination as the antithesis of oppression. 2.11 In Resolution 2784 (XXVI) of 1971, the

General Assembly emphatically affirmed its recognition and support for the struggles of

the oppressed people everywhere against colonial, racial and alien domination, or foreign

occupation, towards the achievement of their right to self-detemunation.v '

Malcolm Shaw states that there has been debate in the international community as to

whether the use of force by people entitled to self-determination was lawful self-

defence.t" The debate as to whether self-determination wars could be regarded as

international armed conflict led to the adoption of the two 1977 Additional Protocols to

the Geneva Conventions of 1949. Article I (4) of Protocol I provides that international

armed conflict situations "include armed conflicts in which peoples are fighting against

colonial domination and alien occupation and against racist regimes in the exercise of

their right to self-determination.t' i"

However, the argument that Articles 2(4) and 51 of the Charter now apply to self-

determination conflicts is controversial and difficult to maintain. Malcolm Shaw argues

that it is more likely that the principle provides that where forcible action has been taken

to suppress the right, force may be used to counter this and achieve self-determination.

He states that the use of force to suppress self-determination is now clearly unacceptable,

as is help by third parties advanced to that end. m

211 Supra, note 220, p. R5.
212 The 1971 tIN General Assembly Resolution on Elimination of all Forms of Racial Discrimination,
reprinted in United Nations Resolutions, Series I, Resolutions Adopted by the General Assembly, Volume
XIII. 1970-1971. (Oceana Publications lnc .. New York, 1976). p. 4J5.
211 Supra, note 10, p. 796.
211 Reprinted in <wwwlmhchr.chlhtmllmcnu3tbfJ3.hlm> (Retrieved on 7-05-2006).
2~' Supra, note 10. p. 797.
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Until independence has been attained, the "parent" state retains its sovereignty over the

territory in question. It therefore retains the rights and responsibilities which accompany

the possession of sovereignty, which include the right and duty to maintain law and order

and to benefit from Article 2(4) of the Charter.r''' In the Nicaragua v. United Stales ot'

America, Judge Schwebel (in his Dissenting Opinion) stated that:

It is lawful for a foreign State ... to give to a people struggling for self-
determination moral, political and humanitarian assistance; but it is not lawful for
a foreign State ... to intervene in that struggle with force.2J1

Robert Jennings et a! have, likewise, argued that some degree of assistance by outside

states to the rebels is permissible if it constitutes humanitarian assistance, and perhaps

also if it is of an economic character not directly associated with the military effort of the

rebels.t" Therefore. any use of armed force in the context of the right of self-

determination is prohibited by the Charter. However, if the Security Council were to

authorize the use of force in exercise of the right to self-determination, then such use of

force would be consistent with the Charter of UN. This is because Articles 24, 25 and

Chapter VII of the United Nations Charter gives the Security Council the primary

responsibility in the maintenance of international peace and security and the authority to

use force.

2'11 Supra. note 101. p. 446.
]11 Supra, 1lI,Ie J 29, PP . .150-35 I.
'1lI. Supra, note J 0 I. p. 446.
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2.6.3 The Prntection of Nationals Abroad

Traditionally, it was regarded as lawful to use force to protect nationals and property

abroad. Many incidents occurred to demonstrate the acceptance of this position.i"

Whether such protective action is seen as a form of justifiable intervention or intervention

by right and therefore an exception to the general principle of non-intervention in the

post-Charter world is open to divergent views.

It has been argued that the right of the state to intervene by resort to use or threat of force

for the protection of its nationals undergoing through suffering within the territory of

another state, for example, human rights violations, or an imminent threat of injury to the

nationals. This concept is generally admitted both in the writings of jurists and in the

. f l·l(lpractice 0 states.

Some jurists have argued that such actions are a form of action in self-defence.i" To

solve the controversy, Article 2(4) and Article 51 require to be scrutinized together. In

view of the provisions, Ian Brownlie contends that under modem international law, there

is no right to intervene for the protection of nationals abroad. He argues that the operation

of this form of intervention raises a number of acute problems both of a practical and

legal nature. He argues that to mount an attack on the state which is the place of residence

of the nationals is to render their position more hazardous than before the operation. He

also argues that that it is doubtful if the landing of forces can be proportionate to IDe

danger, as the danger may be the result of negligence or external circumstances whereas

'>0
.' Supra. note 10. p. 792.

:., Supra. note J. p. 695.
111 Supra. note 121, P IR7.
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the landing of forces is an official act of the most serious character. It may result in a

grave breach of the peace, and create tension and suspicion in third states. He states that

Article 2(4), together with the exceptions provided in Articles 39 and 51, prohibits this

and other forms of intervention.i"

In relation to Article 2(4), since the use of force for the protection· of nationals may be

free of an interventional attempt that impairs the political independence or territorial

integrity of another state, Phillip Jessup argues that it can escape the prohibition of the

first clause of Article 2 of the Charter. However, he argues that it is inconsistent with the

purposes of the United Nations.i" The first purpose of the Organization is, according to

Article I of the Charter, to maintain international peace and security (that includes taking

collective measures for the prevention and removal of threats to the peace). Phillip Jessup

argues that the landing of armed forces of one state in another state is a "breach of the

peace," or "threat to the peace," even though under the traditional law it was a lawful

act.2-1-1Such acts are therefore unlawful in the contemporary world.

The interpretation of Article 51 denies that an "armed attack" can occur against

individuals abroad within the meaning of the Article, since it is the state itself that must

be attacked, and not persons outside its jurisdiction. Such use of force has been witnessed

in the past. One of the most famous incidents was the rescue by Israel of hostages held by

Palestinians and other terrorists at Entebbe following the hijacking of a French Airline jet

III Supra. note IIH. pp. 29R-JOO.
. io ~1lJ'rll.note 197. rr 1(>9-170.

:11 lhid.
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with Israelis onboard.i? The United States has also justified armed action in other states

on the ground partly of the protection of American citizens abroad. It was one of the four

grounds put forward for the intervention in Panama in 1989246 In 1993, the United States

launched missiles at the headquarters of the Iraq military intelligence in Baghdad as a

consequence of an alleged plot to assassinate former President Bush in Kuwait. 247

While some states affirm the existence of a rule allowing the use of force in self-defence

to protect nationals abroad, others deny that such a principle operates in international

law.248 Despite controversy, it can be concluded that in view of Article 51 requirement of

an "armed attack" in self-defence actions, Ian Brownlie argument that under modem

international law. there is no right to intervene for protection of nationals is correct2~Q

Protection of nationals abroad by the aggrieved party would warrant a report for action to

the Security Council and not a resort to unilateral use offorce ..

2.7 The Role of the General Assembly in Maintenance of International Peace and

Security

Articles II and 14 of the UN Charter empower the General Assembly to consider the

general principles of co-operation in the maintenance of international peace and security,

to discuss questions pertaining to international peace and security and to call to the

attention of the Security Council situations likely to endanger peace and security.

21' Jewish Virtual Library, "The Entebbe Rescue Mission,"
<www.jewishvirtuallihrary.nr(lljsoureefrcrrorismlcntehbe.html> tRetrieved 5 -08-2006).
:~Jane Franklin, "Panama: Background «ru.s Invasion of 19R9,"
<www.nm.lromeda.rutg,CTs.edu/-hhllpanama.htm>, (Retrieved 5 '{18-2(06).
wDo\'id Yon Drehle & R. Jeffrey Smith, ''U.S. Strikes Iraq for Plot to Kill Bush,"
<\\ ww. washingtonpost.com/wp-srv/inatillongtemviraqltimel incID62 79 3.htm> (Retrieved 5 '{)8-2006).
Nil Supra, note 197, pp. 169-\70.
2.0 Supra, note 197, pp. 298-300.
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Ilowever, the Charter does not empower the General Assembly to authorize the use of

force This is left as the exclusive reserve of the Security Council. What the General

Assembly can do is recommend measures for the peaceful adjustment of any situation

subject to the Security Council not being siezed of the matter2511

However, in the Uniting for Peace Resolution 377(V) of November 3, \950, the General

Assembly resolved that:

If the Security Council, because of lack of unanimity of the permanent members,
fails to exercise its primary responsibility for the maintenance of international
peace and security in any case where there appears to be a threat to the peace, or
act of aggression, the General Assembly shall consider the matter immediately
with a view to making appropriate recommendations to Members for collective
measures, including ... the use of armed force.251

The Resolutiou'" was introduced by the United States in the expectation that it would be

able to command a majority in the General Assembly to support collective action in

Korea and similar situations when the Security Council was blocked by a Soviet Union

veto.m The Security Council could drop a question from its agenda by a procedural vote

to which the veto would not apply. The General Assembly could then take it up. In so

doing, the General Assembly would be acting in consistency with Article 12 of the

Charter that requires the General Assembly to refrain from recommendations on a matter

2'0 Article 12 of the United Nations Charter.
:~1 The 1950 I IN General Assembly Resolution on Uniting for Peace, reprinted ;/1 United Nations
Resolutions, Series I, Resolutions Adopted by the General Assembly, Volume XIf\, 1970-1971, (Oceana
Publications Inc., New York, 1976), p. 337.
2~2Ihid.
2'J Phillip. E. Jacob. Alexine L. Atherton & Arthur M. Wallenstein. The Dynamics of International
Organization. Revised ed. (The Dorsey Press, Illinois, 1972), r 61.
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while the Security Council is acting on it. However, the Resolution" IS contrary to

Article 103 of the Charter which clearly provides that:

In the event of a conflict between the obligation of the Members of the United
Nations under the present Charter and their obligation under any other
international agreement, their obligations under the present Charter shall prevail.

The obligation under the present Charter to member states with regard to authorization of

use of force for maintenance of international peace and security is expressly owed only to

the Security Council under Articles 24, 25 and Chapter VII. The Uniting for Peace

Resolution255 therefore gives the General Assembly powers that conflict with provisions

of the UN Charter. It can therefore be argued that the General Assembly authorisation of

use offorce is contrary to the Charter of United Nations and, therefore, lacks legitimacy.

The Resolution251i was actually adopted only after vehement opposition from the Soviet

Union and strong reservations by some other states that it contradicted the Charter's clear

assignment of responsibility to the Security Council. However, state practice has

confirmed the General Assembly's extended role257 In fact, even the Soviet Union

reconciled its legal qualms with support of Assembly action when British and French

vetoes paralyzed the Security Council in the Suez Canal crisis of I 956.25R

'<I- Supru, note 251
:« lhid
:~ Ihid
:<1 Supra, note 253, pp. 62-63
:'11 Thomson Gale. "Internntionnl Pence and Security. Some Case l listories of UN Action."
<www nntionscncyclopcdi8comlUnitcd-N8tionsfl~tem8tion81-Pc8ce-8nd-Security -SOME-CASJ~-
II 1ST<)RIJ·:S-( IF-tiN -ACTION.html> (Retrieved 011 7-0R-20(6)
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CHAPTER THREE

SELF-DEFENCE AND THE COLLECTIVE SECURITY OF THE UNITED

NATIONS

J.l [ntroductiou

The contemporary "just war" is the resort to self-defence in compliance with Article 5'

of the UN Charter, or under the authorization of the Security Council. I Joseph Sweeney

argues that the modem "unjust war" is the use of military force in violation of the Charter

of the United Nations by a state. The reason is that all theories of international law,

(including natural law, from which the "just war" theory originates), agree that treaties

must be upheld in good faith2

Self-defence operates either under the individual activities of a state or the collective

activities of a group of states.' Such activities are premised upon the primacy and

supervision of the Security Council, the United Nation's body charged with the duty of

maintaining international peace and security under the collective security mechanism."

Though these arrangements, under the Charter, were envisaged to operate effectively,

they have been dogged with controversy and challenges. Such issues include, inter alia,

the interpretation of Article 5 I of the Charter, the interplay between individual and

collective self-defence and the collective security arrangement of the Security Council.

This is largely attributable to the effects of national interests and agenda of states. The

1 Articles 24. 25 . ~9 and 42 of thc Charter of United Nations.
1.I('~rhC SWI"Cnl'Y. "The lust War Ethic in lnternational Law," 27 Fordham IntC;!J!.atior,-a!J...a~yJournal
IR66 l2(04).

, l Article 51 of the Charter of United Nations.
~Articles 24. 25 and Chapter V II of the Charter of United Nations.
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recent evolution of international terrorism has also created yet another new type of

challenge to the peace and security of states under the structures of the United Nations. ~

This chapter examines the areas of controversies and challenges with regard to the right

of self-defence, and its relationship with the collective security system of the Security

Council. It also scrutinizes past and contemporary issues such as national interests,

agenda and terrorism that have affected that relationship.

3.2 The Two Schools of Thought on Article 51 and Anticipatory Self-Defence

The requirements of an "armed attack" in Article 51 of the Charter is clear, but not

without difficulties of interpretation." The problem of establishing when a state can resort

to self-defence begins with defining what actually constitutes an armed attack. Ian

Brownlie argues that since the phrase "armed attack" strongly suggests a trespass, it is

very doubtful if it applies in the case of aid to revolutionary groups and forms of

annoyance that do not involve offensive operations by the forces of a state.' Similarly, he

argues that sporadic operations by armed bands would also seem to fall outside the

concept of armed attack. 8

~llisashi Owada, "The l Inited Nations and the Maintenance of International Peace and Security: The
Current Debate in the Light of Reform Proposals," Keynote Speech at the Research Forum on International
Law, European Society of International Law, on 26 May 2005, <www.esil-sedi.org/english
IpdrlUenevnKeynote.pdf> {Retrieved on 15-08-2006).

6 Robert Jennings & Arthur Walls (eds), ~jm'sJ!1ternati(}nal Law, 9th ed. (Longman, London and
New York. 19%). p 421 .

. linn Brownlie, Intl.'fnational Law and the Use of Force by Stales, (Clarendon Press, Oxford, 196]), p. 276.
B Ibid.
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lie argues, however, that a co-ordinated and general campaign of the armed forces, or by

powerful bands of irregular forces, which has obvious or easily proven complicity of the

government of a state from which they operate, constitutes an "armed attack." Brownlie

argues that this is more so if the object were the forcible settlement of a dispute or the

acquisition of territory 9

Hans Kelsen, whose arguments are that self-defence requires an armed attack, offers a

more acceptable approach to activities that can allow the commencement of self-

defence." He argues that according to Article 51 of the UN Charter, it is the states

involved in the process of self-defence that are competent to interpret what acts constitute

an armed attack. He argues that a state resorting to self-defence may interpret an armed

attack as an invasion by another's armed forces. It can even be interference in a civil war

taking place in another state by arming or otherwise assisting the revolutionary groups

fighting the legitimate government. However, this competence of a state to interpret what

constitutes an armed attack exists only as long as the SecurityCouncil does not intervene.

The moment the Council takes the measures necessary to restore peace, the competence

to interpret the term "armed attack," and to ascertain whether an armed attack exists in a

concrete case, is transferred to the Council." Kelsen's view of what constitutes an armed

attack is even more acceptable in the contemporary problem of state sanctioned terrorism

activities, provided the nexus between the terrorists and the state can be proved. J. Kunz

o Ibid.
10 l lnns Kelsen, "Collective Security and Collective Self-Defense Under the Charter of the United Nations."
42 American Journal of International Law 783 (1948), at pp. 791-792.
" Ihid.
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similarly, argues that the intensity of an armed attack can be very minimal. Even a small

border incident can trigger the exercise of the right of self-defence.'?

Brunson MacChesney acknowledges that writers have differed as to whether Article 51

has preserved the customary right of self-defense of the older law (before the Charter), or

whether the Charter has narrowed the right to a response after an "armed attack" only. 1.1

The traditional pre-Charter law recognized, he argues, as a minimum, a right of self-

defence against a threat to the political independence or territorial integrity of a state. It

necessitated an immediate response, provided the response was proportionate to the

threat. 14

Therefore, the criterion for defining when the right to self-defence arises is contentious,

and the concept remains a convenient shield for self-serving. and aggressive conduct.V

The differences in interpretation have led to the emergence of the liberal and restrictive

schools of thought on what Article 51 of the Charter defines self-defence to be.

3.2.1 The Liberal School

In advancing the arguments that pre-emptive strikes in anticipatory self-defence are

permitted in the right of self-defence conferred by Article 51 of the UN Charter, various

arguments are advanced. Such justifications include anticipatory self-defence in instances

12 Josef L. Kunz, "Individual and Collective Self-Defense in Article 51 of the Charter of the United
Nations." 41 American Journal of International Law 872 (1947), at pp. 877 -878.
I) Brunson MncChesncy, "Some Comments on the 'Quarantine' of Cuba,' 57 American Journal of
International Law 595 (I%J)
14lhid.

I~Krysti Guest. "The Iraq Crisis and the Legal Use of Force," Law and Bills Digest Group
<www. woparcd pnrl.netllihrary/pubslm1l997 -98f)8m28.htm> (Retrieved on 5-08-2(06).
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where there is evidence that an attack is being mounted. In that case, when there is

imminence of danger, it has been argued that an attack may be said to have begun to

occur even though it has not passed the frontier. This involves delicate questions of

unequivocal intention to attack and the assumption that an attack will occur. Another

example is the argument that reading Article 51 restrictively is to protect the aggressors'

right to strike first That may result in irreparable damage, for example, were the enemy

state to launch nuclear missiles. It has also been argued that Article 51 is subject to the

customary law that permitted anticipatory self-defence. 16

Various scholars and jurists have dissected Article 51 and advanced theories in favour of

a liberal interpretation of the right of self-defence under the Charter that incorporates pre-

emptive strikes in anticipatory self-defence. The justifications postulated for liberal

interpretation are examined hereinafter.

3.2.1.1 Irreparable Damage and Dangerous Weapons

Arguments against a restrictive approach to Article 51 state that given the contemporary

military technology, the definition of an 'armed attack' should incorporate the steps

leading to attack (e.g. technically locking weapons on target), and that self-defence is

justifiable in these circumstances as long as it is proportionate to the threat." C. G.

Fenwick argues that if we are to regard an atomic warhead, ready to be fired from a

missile base, as a potential or constructive armed attack when in the possession of one

whose intentions could easily be read from his past conduct, there can be said that there is

• I~ Supra, note 7.
!1 Supra. note IS.
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an armed attack." He advances the argument that an armed attack from a missile base

located within short range would make self-defense meaningless; that in that case, there

would be nothing left to defend. That is, if the victim were to await concrete evidence of

the attack, the first blow might be so devastating (for example, a nuclear attack) that the

attacked state would have its forces so crippled that it would be unable to act in self-

defence. He argues that a "threat to the peace" takes on a new meaning when the threat

can be converted, at any moment, into an armed attack against which defense would be

too late. However, he clarifies that not to mean that in every case missile bases with

nuclear warheads constitute an actual armed attack. The circumstances of each case are

the ones to determine whether there is an armed attack in the constructive sense."

For example. as to what can constructively be said to constitute an armed attack under

Article 51, he argues that a missile base armed with an atomic war head in close striking

distance (that no defensive radar equipment could operate effectively), can be properly

interpreted as an armed attack. This is so if the weapons are possessed by a state issuing

hostile declarations and whose past conduct indicates intentions for use offorce20

C. G. Fenwick arguments above are based on modem day reality of dangerous weapons,

whereby even the first strike, especially an atomic bomb one, is sufficient to completely

destroy a state. It is true that in such instances, self-defence would not serve its purpose.

A state faced by such an attack would have acted with more wisdom if it pre-empted the

I" l' O. Fenwick, "The Quarantine of Cuba: Legal or Illegal'!" 57 American Journal of International Law
5R9 ( 19(,.1)
IQ lbid
~o lbid., p. 590,
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attack. However, one of the shortcomings of Fenwick's arguments is that he does not

acknowledge the role of the Security Counci I in authorization of pre-emptive strikes. His

thesis should acknowledge that a state faced with such a dangerous threat can

immediately report to the Security Council, which, if satisfied of the imminence of the

threat, can authorize pre-emptive action." Further, there is a danger in granting states the

unilateraJ right to decide what threats are "imminent" or "dangerous." Such a situation

can lead to unreasonable and absurd breaches of international peace and security, for

there is no clear and objective standard for determining what threats are "imminent" or

"dangerous." That is why a state that feels threatened or in danger of an attack has the

right to report to the Security Council which takes the appropriate action22

Hrunson MacChesney argues that nothing in the history of Article 51 requires a

construction limiting self-defence to a response to an armed attack. He states that realism,

common sense, and the destructive nature of modern weapons demand the retention of

this customary right under adequate safeguards until the community system makes its use

I 21no onger necessary ..

However, one of the apparent shortcomings of Brunson MacChesney's arguments on the

constructive interpretation of Article 51 is from its ordinary meaning. Given an ordinary

and literaJ meaning, Article 51 of the Charter preserves the right of self-defence after an

armed attack. MacChesney should admit that the meaning of Article 51 requires an armed

attack, but proceed to state that it does not reflect realism, common sense and the

21 Supra, note 4.
:2Ihitl.
l' Supra. note u. p 595.
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destructive nature of modem weapons. What he should argue is that the ordinary meaning

of Article 51 that requires an armed attack leads to absurdity and it therefore requires

secondary interpretation. Proceeding from that, MacChesney should provide evidence of

acts in the negotiating history of the Article that indicates that the drafters of the Article

intended to preserve anticipatory self-defence as it existed in the traditional right of

customary sel f-defence

3.2.1.2 Interpretation of Article 51 of the Charter

Myres McDougal contends that arguments that Article 5 I of the UN Charter must be

construed to limit the customary right of self-defence by states to reactions against

"actual armed attack" would not appear to be supported by any of the commonly

accepted principles for the interpretation of international agreements." He argues that the

ultimate goal in interpreting great constitutional agreements, .like the Charter, is that of

ascertaining the genuine expectations of the parties. These are the expectations created by

the framers and by successive appliers of the agreement, in contemporary expectations

about the requirements offuture decisions. McDougal argues that there is not the slightest

evidence that the framers of the UN Charter, by inserting the provision that expressly

reserves the right of self-defence, had the intention of imposing by this provision new

limitations upon the traditional right of states. 2'

McDougal contends that the apparent purpose of the inept language of Article 51 was

only that of accommodating regional organizations, as specifically envisioned for in the

2' Mvres S. Mcl rougal, "The Soviet-Cuban Quarantine and Self-Defense," 57 Amcrican Journal of
International Law 51}1} (1Wi3).
~tl
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Inter-American System by the Act of Chapultepec." with the more comprehensive,

centralized system of collective security projected by the Charter. He argues that

similarly, nothing in the "plain and natural meaning:' of the words of the Charter requires

an interpretation that Article 51 restricts the customary right of self-defense. He asserts

that the proponents of such an interpretation substitute for the words, "if an armed attack

occurs:' with very different words that say, "if, and only if, an armed attack occurs.,,27

One of the apparent shortcomings in McDougal's argument is on the plain and natural

(ordinary) meaning of Article 51 of the Charter. Article 51 of the Charter states that

"nothing ... shall impair the inherent right of individual or collective self-defence if an

armed attack occurs .. " Those words, in their plain and natural meaning, talk of the right

of self-defence after an armed attack.

McDougal advances the theory that the factitious character of reading Article 51 to

restrict the customary right of self-defence is more apparent when the Article is related to

Article 2(4) that embodies the Charter's principal prohibition of force. He states that

Article 2(4) refers to both the threat and use of force, committing the members to refrain

from the "threat or use of force against the territorial integrity or political independence

of any state, or in any other manner inconsistent with the purposes of the United

Nations." He therefore concludes that the customary right of self-defense, as limited by

the requirements of necessity and proportionality, cannot be regarded as inconsistent with

211 The Act (I r Chepultepec. as provided in Part III. constituted n regional arrangement for dea ling with such
matters relating to the maintenance of international peace And security A!Iwere appropriate for reg ional
action in the American hemisphere. The Act became obsolete in part on the termination of World War II
and was incorporated in part in the Inter-American Treaty of Reciprocal Assistance of September 2, 1947.
Reprinted in <www.ynle.edullawweb/avalon/intdiplinteram/chapul.htm> (Retrieved on 24-OR-20(6)
21 Supra. note 24. p. WO.
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the purposes of the UN. McDougal contends that a decent respect for balance and

effectiveness would suggest that a conception of impermissible coercion, that includes

threats of force, should be countered with an equally comprehensive and adequate

conception of permissible or defensive coercion. This should be done honouring an

appropriate response to threats of imminent attack."

However, Article 2(4) of the Charter states that members shall refrain in their

international relations "from the threat or use of force against the territorial integrity ... of

any state," or in a manner inconsistent with the purposes of the United Nations. Article

51 preserves the right of self-defence after an "armed attack." Leaving freedom to states

to decide for themselves which threats are imminent to warrant pre-emptive strikes would

erode the prohibition of threats and use of force in inter-state relations. In fact, where

such threats are acceptable as imminent or a breach of the peace, the Security Council can

authorize anticipatory self-defence in a manner consistent with the Charter of the United

Nationa" If a state were to resort to pre-emptive strikes on its own judgment of the

situation, justifying the actions as self-defence, the attacked state could as well claim to

be acting in self-defence when it fights back. McDougal thesis can lead to an absurd

situation in which it is impossible to tell which state is acting in legitimate self-defence.

On the rules applicable to the interpretation of Article 51, McDougal argues that under

the hard conditions of the contemporary technology of destruction, that makes it possible

1lI1hid
l'l Supra. note 4.
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the complete obliteration of states, with incredible speed and from great distances, does

not support a restrictive interpretation of Article 5 I. He argues that the principle of

effectiveness, that requires agreements to be interpreted in accordance with the major

purposes and the demands projected by the parties, cannot be attained by requiring states

confronted with the necessity for defense to assume the posture of "sitting ducks." He

states that any such interpretation could only make a mockery (in its acceptability to

states and in its potential application), the Charter's major purpose of minimizing

unauthorized coercion and violence across states30

However, contrary to McDougal's arguments, the hard conditions of the contemporary

technology of destruction do not mean that the words of Article 51 of the Charter should

be read differently from what they originally meant. Perhaps what he should argue for is

the amendment of the Article to cater for imminent and dangerous threats. Further,

McDougal does not appreciate the role of the Security Council in maintaining

international peace and security. He does not recognize that the Security Council can

authorize the use of force against a hostile state developing dangerous weapons that are

an imminent threat to the security of others."

3.2.1.3 The Meaning of "Inherent" Right

J. Brierly acknowledges that some jurists argue that the opening words of Article 5 I

"nothing in the present Charter shall impair the inherent right of individual or collective

1(l Suprn, note 24. p. (,() I.
11 Supra, note I
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self-defence" show a clear intention not to impair that "inherent" right.n The use of the

word "inherent," the jurists argue, means the existing, natural right of states to use force

in self-defence. They therefore argue that the right of sel f-defence today does not have its

source from the Charter. Rather, it is an independent right rooted in general intemational

law. The purpose of Article 5 I, they contend, was simply to remove possible doubts as to

the impact of the Security Council's powers upon the individual and collective self-

defence right of states."

By the use of the terms "inherent right" of self-defence, Sean Murphy argues that Article

51 requires one to look beyond the language of the Article alone." He argues that Article

51 did not create the right of self-defence. What it did was preserve an "inherent" right of

self-defence, one that existed in customary intemationallaw prior to the enactment of the

Charter of United Nations." He does this relying on the judgment of the lntemational

Court of Justice in Nicaragua v. United States of America." whereby the ICJ emphasized

that the "observance of the criteria of the necessity and the proportionality of the

measures taken in self-defence," were a requirement in a self-defence action." He

therefore argues that in determining that the principles of necessity and proportionality

apply to the exercise of the right of self-defence under Article 5 I, the Court was in fact

relying on the existence of those principles in customary international law."

'21 L Brierly. The Law of Nations, 6th ed. (Oxford University Press. New York and Ox ford, 1963). p. 417.
(Emphasis added)
" Ibid.
H Sean Murphy. "Self-Defense and the Israeli Wall Advisory Opinion: An /PJe Disit From the le.1?"- 99
American Journal of International Law 64 (2005).rr~W .
'6 (\9R6) I C J Rep. 4 .

• 11lhid. P toO.
'R Supra. note .l4.
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The assertion is due to the fact that the requirements of proportionality and necessity are

not listed anywhere in the text of Article 51 of the United Nations Charter. He states that

when one considers the principles of necessity and proportionality, the precedent that

comes to scholars and representatives of states is the 1837 Caroline Case.~Q These

principles are well settled to be part of the exercise of the right of self-defence, even in

the restrictive approach (after an armed attack), even though they are not expressly stated

in Article 51. In the same vein, Sean Murphy's argument seems to suggest that a pre-

emptive strike precipitated by necessity can be carried out, though not expressly provided

for under Article 51 of the Charter." The classical position defined in the 1837 Caroline

Case is that the right of self-defence arises due to overwhelming "necessity" that leaves

no other choice and the response has to be "proportional" to the threat." This definition

suggests that the right can be sparked when an attack is imminent, a definition which is

broader than the Article 51 "after an armed attack" statement."

However, it can also be argued that what Article 51 of the Charter was preserving was the

customary right of self-defence after an "armed attack" In that sense, the moment a state

is attacked, it has the customary right of self-defence, recognized in the Charter, to resort

to the use of force. In fact, when adding the condition of the requirement of an "armed

attack" to the customary right of self-defence, Article 51 also adds the obligation to

'0 2 Moore. I tigest (If International Law 412 (190(,)
10 Surra. note H. r.b4 .. I,
. Supra, note -'9.
~2 Supra, note 15.
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report to the Security Council, a requirement that was previously not in the customary

right of self-defence

3.2.2 The Restrictive Approach

1. Brierly contends that some jurists argue that the combined effect of Article 2(4) and

Article 51 is to cut down the right of self-defence to cases falling precisely within the

words in Article 51, that is, "if an armed attack occurs.t":' Brierly argues that such writers

take the view that Article 51 is the exclusive source of the authority to have recourse to

self-defence. Therefore, any "threat or use of force" not falling precisely within its terms

(self-defence in reference to an armed attack) is automatically a violation of the UN

Charter."

Jurists and scholars supporting the more limited definition in Article 51 state that given

the Charter's global support, its unambiguous definition should be 'applied and that pre-

emptive strikes should be deterred." Writing on the Cuban quarantine, Quincy Wright,

for example, states that the quarantine and the quotation of the Charter of Organization of

American States were justified as measures of "individual or collective self-defence,"

permitted by Article 51 of the Charter. He also states that it has been suggested that the

term "armed attack," which alone justified such defense without prior Security Council

authority, must be interpreted to include a serious threat of armed attack." Such

"Suprn. note n,p. 417.
Illhiel .
.1' Supra, note 15.
46 Quincv Wright, "The Cuban Quarantine," 57 American Journal of International Law 559-565 (196~)
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b C G' r. . k47 d IRarguments are y . . r enwic an Brunson Macf.hesney. He states that reference

has been made to the statement by Secretary of State Daniel Webster in the Caroline

Case." An example of the continuing reference to the Caroline Case" include the

arguments by Sean Murphy." From the jurisprudence that arose out of the Caroline

Case." Quincy Wright states that liberal scholars argue that it was generally accepted,

prior to the Charter, that military defensive action was permissible in case of an "instant

and overwhelming necessity," thus creating a limited right of preventive action; that such

a construction is necessary in the nuclear age because to delay defensive action until an

actual nuclear attack would be suicidal, and that the Charter supports this construction by

forbidding "threat" as well as "use" of force in Article 2(4)5:1

Wright contends that these arguments are not convincing He states that it appears that

the Charter intended to limit the traditional right of defence by states to actual armed

attack, even though it forbade "threat of force" and authorized the Security Council to

intervene to stop "threats to the peace."H He states

The obligation of states to refrain from threats to the peace under Article 2(4), and
the competence of the United Nations to take action in case of a threat to the
peace under Article 39, were not intended to give a unilateral right of military
self-defense in case of such threats. For that reason, self-defense against "threats"
was excluded in Article 51, and states were explicitly obliged to submit disputes
or situations they think threaten peace, to the United Nations and to refrain from
un ilateral use of force .... 55

.tlSupra.notc IK,pp4-S.
1~ Suprn, note I ~. p. (,
ro Supra. note V)
«llhid
'I Suprn.notc ~4. PI' 9-10.
'2 Supra, note .19.
" Supra. note ,16.
q lbid., r 5(1."

" Ibid.
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In fact, as argued above, if states were allowed to resort to pre-emptive strikes on their

OWll judgments of situations, and justify the actions as self-defence, the attacked states

could as well claim to be acting in self-defence when they fight back. Such unilateral

actions could lead to absurd situations in which it would be impossible to tell which state

of the two or more is acting in legitimate self-defence. Such situations would defeat the

major purpose and principle of the United Nations, that of maintaining intemational

d . 56peace an security.

Similarly, Ian Brownlie interprets Article 51 as precluding anticipatory self-defence57 He

argues that Article preserved the right of self-defence only after an "armed attack"

occurs. Therefore, in the ordinary meaning of the Article, the phrase "armed attack"

precludes action that is preventive in nature. He argues that at San Francisco, there was a

presumption against self-help and that even the right of self-defence within Article 51

was made subject to control by the Security Council. He states that in these

circumstances, the precision of Article 51 is explicable."

3,2.3 Resolving the Controversy: The Actual Meaning of Al,ticie 51 Self-Defence

3.2.3. t The International Court of Justice Pronouncements on Article 51 Self-

Defence

In its Advisory Opinion of 9th July 2004 in l.egal Consequences of the Construction of a

Wall ill the Occupied Palestinian Territory." the ICJ considered and disposed of the

,~ Article I (I) of the Charter of thc United Nations.
"~trrrll,note 7. rr 277-27~.
'R Ihid
'? Reprinted in 43 ILM 1009 (2004).
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Article 51 self-defence as the legal basis for the construction by Israel of the security

wall The Court stated:

The Court has thus concluded that the construction of the wall constitutes action
not in conformity with various international legal obligations incumbent upon
Israel. However, Annex I to the report of the Secretary-General states that,
according to Israel: "the construction of the Barrier is consistent with Article 51
of the Charter of the United Nations, its inherent right to self-defence and Security
Council Resolutions 1368 (2001) and 1373 (2001)". More specifically, Israel's
Permanent Representative to the United Nations asserted in the General Assembly
on 20 October 2003 that "the fence is a measure wholly consistent with the right
of States to self-defence enshrined in Article 51 of the Charter"; the Security
Council resolutions referred to, he continued, "have clearly recognized the right
of States to use force in self-defence against terrorist attacks", and therefore
surely recognize the right to use non-furcible measures to that end (A/ES-
10/PV.21, p. 6).

Under the terms of Article 51 of the Charter of the United Nations: "Nothing in
the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations, until
the Security Council has taken measures necessary to maintain international peace
and security." Article 51 of the Charter thus recognizes the existence of an
inherent right of self-defence in the case of armed attack by one State against
another State 611

Therefore. though disposing Israel's reliance on Article 51 of the Charter, the Court was

going ahead and making it clear that the right of self-defence under the Article arises only

in response to an armed attack. The IC] had also stated. in Nicaragua v. United States of

America.r.1 that in invading Nicaragua, the United States could not cite collective self-

defence as there was no armed attack. The Court stated:

In the case of individual self-defence, the exercise of this right is subject to the
State concerned having been the victim of an armed attack. Reliance on collective
self-defence of course does not remove the need for this.,,62

60 Ibid . pnrngrnphs l1R and 139.
61 Supra. note ~6.
6' .. lhid., p. 100.
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These two landmark pronouncements by the International Court of Justice provide a clear

jurisprudence for the interpretation of the right of self-defence under Article) I of the

Charter From the two ICJ pronouncements, it is clear that an "armed attack" is required

before a state can resort to use offorce in self-defence activities.

3.2.3.2 The Ordinary Meaning of Article 51 of the Charter

Regarding the literal meaning of Article 51 of the UN Charter, Thomas Franck argues:

Taken literally, Articles 2(4) and 51 together seem to require a state to await an
actual nuclear strike against its territory before taking forceful countermeasures. If
this is what the Charter requires, then .... no nation, it is safe to suppose, would
willingly sit by while another prepares its doom. Article 51, however, permits the
use of self-defense by nations only in the event ofan armed attack 61

Thomas Franck is actually admitting that the literal and ordinary meaning of Article 51

requires an armed attack to take place before a state resorts to self-defence. However, he

admits that this requirement does not look practical to states and that they are likely to

abuse it. He states that no state can willingly remain inactive while another prepares its

doorn.?'

According to Ian Brownlie, the ordinary meaning of the Article, the phrase "armed

attack" precludes any action that is preventive in nature65 He argues that at San

Francisco, during the negotiation of the Charter, there was a presumption against self-

help. For that reason, even the right of self-defence within Article 51 was made subject to

~1 Thomas M. Franck , "Who killed Article 2(4)? Or: Changing Norms Governing the Use of Force hy
Stutes," (l4 American Journal of International Law R20 (1970)
M lhid
6' Supra, note 7, pp 277-27R.
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control by the Security Council (the obligation of the member resorting to the right of

self-defence to report to the Security Council) He states that in these circumstances, the

precision of Article 51 is explicable and not open to doubt6{)

1. Kunz argues that Article 51 constitutes an important progress of limiting the right of

individual and collective self-defence to a case of an armed attack against a member of

the United Nations. This kind of an "armed attack" is an illegal one. The reason is that no

self-defence can be exercised against a legal enforcement action by the United Nations or

against a legal exercise of self-defence. He states that any intensity of an armed attack,

even a small border incident, can trigger the exercise of the right ofself-defence67

States and scholars who liberally interpret Article 51 self-defence to include anticipatory

self-defence do so because they do not want to accept the restrictive reality of the Article

to state's right to resort to the use of force. They do not want to accept that in cases of an

imminent threat, the Charter has not left states helpless and without a legal recourse. Any

state that believes to be facing an imminent threat has the right to immediately report to

the Security Council. The Security Council shall then determine whether the allegations

constitute aggression and breaches to the peace. If they constitute the same, the Security

Council can then allow the use of pre-emptive strikes in anticipatory self-defence In fact,

agreeing that self-defence under Article 51 requires an armed attack, and that it is only

the contemporary problems of modem warfare that propagate liberal interpretation,

Thomas Franck argues that:

M n,itl
67 Supra, note 12. pp 1\77-1\71\.
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The most significant factor in the "simple" right of self-defense accorded by
Article 51. rather. has been the changing nature of warfare itself The great wars
of the past, up to the time of the San Francisco Conference, were generally
initiated by organized incursions of large military formations of one state onto the
territory of another, incursions usually preceded by mobilization and massing of
troops and underscored by formal declaration ofwar68

Thomas Franck therefore concludes that the purpose of Article 51 m dealing with

aggression was defined by the realities ofpre-1945. He states that:

Because it was so familiar to them, it was to aggression of this kind that the
drafters of Article 51 addressed themselves. Modem warfare, however, has
inconveniently by-passed these Queensberry-like practices. It tends, instead, to
proceed along two radically different lines, one too small and the other too large
to be encompassed effectively by Article 51. These two categories are, first, wars
of agitation, infiltration and subversion carried on by proxy through national
liberation movements; and, second, nuclear wars involving the instantaneous use,
in a first strike, of weapons of near-paralyzing destructiveness.f"

From the above arguments of jurists, it is clear that the ordinary and literal meaning of

Article 5 I requires a state to be a victim of an "armed attack" before it can resort to use

of force in self-defence. The requirements may be said to be unrealistic, restrictive and

absurd, but they are however, the requirements. Scholars who liberally interpret Article

51 of the Charter should appreciate this reality rather than substitute its meaning.

Does the interpretation of Article 51 lead to an absurd meaning, and thus require further

interpretation? Does the requirement that a state awaits till a nuclear war head pointed at

its city is launched before it can resort to self-defence look unreasonable and absurd?

Thomas Franck argues that while a rule which permits a state to use force against another

AA Suprn. note 6.', r R 12.
~·Ihid
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only after it has been attacked may not be satisfactory in the nuclear age, the one that

permits a pre-emptive strike any time a state regards itself as "intolerably threatened" is

biecti b I 70very Sll jective to e a ru e at all. It would lead to even more absurd interpretations as to

what actually constitutes a threat. It would, once again, take the international community

to the lawless and aggressive activities of the pre-Charter period

Thomas Franck argues that tested against the perceptions of the reasonable man, most of

the instances when states perceived themselves as being in an imminent danger of an

attack are simply not credible. He states that

Perhaps only in the case of Israel's invasion of the Arab states in 1967 does it
seem at all convincing, on the facts, that the use of force was truly pre-emptive in
a strict sense, i.e. undertaken in reasonable anticipation of an imminent large scale
armed attack of which there was substantiated evidence The territorial smallness
of Israel, moreover, may make more plausible that country's case for striking
first, lest a first blow even with conventional weapon.s by the other side be as
decisive as a nuclear blow would be against a larger nation. Most other pre-
emptive actions were launched in circumstances in which the imminence of a
crippling attack by the other side was less persuasively demonstrable .... What is
suggested by this and other numerous cases is that while Article 5 I, interpreted
literally, appears to require an intended victim to sit still and do nothing until the
enemy has had its first inning, an alternative, permitting each state to use military
force in self-defense whenever it feels its territory or its interests threatened, is not
a satisfactory alternative. All armed forces at the disposal of unfriendly states are
a threat of sorts to their opponents, and the difference between an "offensive" and
a "defensive" weapon, on which President Kennedy relied during the Cuban
missile crisis, has yet to be defined. 71

'f) Ihid . r R21
'I Ihit!. rr R21-R22.
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In fact, The Report of the High Level Panel on Threats, Challenges and Change in 200472

approached the meaning of self-defence under Article 51 of the UN Charter in the

restrictive sense." The Report argues that there is no need to expand the scope of self-

defence under Article 51 to incorporate anticipatory defence. In defending the current

framework, it sees the need for anticipatory self-defence as catered for through

authorization by the Security Council. In that sense, it argues that at any time where there

are good arguments for preventive military action, with strong and credible evidence to

support them, they should be put to the Security Council, which can authorize such

action. The Report favours collective security system under the Security Council in

anticipatory self-defence in place of individual activities and states:

In a world full of perceived potential threats, the risk to the global order and the
norm of non-intervention on which it continues to be based is simply too great for
the legality of unilateral preventive action, as distinct from collectively endorsed
action, to be accepted We do not favour the rewriting or reinterpretation of Article
~i17~

The above arguments by Thomas Franck75 and the Report of The High Level Panel76

prove that there is no need to stretch the meaning of Article 5 I of the Charter beyond its

literal and ordinary meaning. This meaning requires that a state be a victim of an armed

attack before it can resort to the use of force in self-defence. Though this interpretation

12 The Report was the work of a panel of sixteen eminent and experienced
rcr~,"s, drawn from diffcrent parts of the world, and requested by the Secr etarv General of the UN to
nssess contcmporarv threats to international peace and security. They were to evaluate how the existing
policies and institutions have done in addressing those threats. They wcrc also to recommend ways of
strengthening thc United Nations to provide effective collective security. Report of the High-Level Panel
on Threats, Challenges and Change, U.N. Doc. NS'J/S(,S (2004). Reprinted in
<\\ww.un.nrg/secllrcwnrkUreport3.pdf> (Retrieved on 21-08-200(jl ..\

Ihid
71 Ibid, Pnragrnphs I') I and 192.
11 Supra. note (j.~, PI' 821-822
76 Supra. note 72, Paragraphs 191 and 192.
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has been dubbed absurd, unreasonable and uncertain by the liberal school scholars, any

further interpretation that allows anticipatory self-defence would lead into more

absurdity, unreasonableness and uncertainty. It would not be clear when a state can resort

to use of force in self-defence, since there is no established mechanism for gauging what

threats are "imminent" or "dangerous" and which ones are not. The major principle and

purpose of the United Nations, that of maintaining inter-state peace and security, would

be grossly eroded. States would get excuses to resort the use of force in all manner of

situations. In fact, the present framework provides a framework for determining

"imminent" and "dangerous" situations that require pre-emptive action. A state that feels

threatened can report to the Security Council which can authorize pre-emptive action

depending on the circumstances of the case77

Therefore, the meaning of self-defence under Article 5\ of the Charter is best captured by

Josef Kunz when he states that:

"Armed attack" as the only condition of the right of self-defense under Art. 5\
may, in conceivable circumstances, mean too little. For this right does not exist
against any form of aggression which does not constitute "armed attack.'
Secondly this term means something that has taken place. Art. 51 prohibits
"preventive war." The "threat of aggression" does not justify self-defense under
Art. 517s

3.2.3.3 State Practice on "Imminent Threat" of "Armed Attack": Proof of

Absurdity, Subjectivity and Unreasonableness

State practice with regard to what constitutes an "imminent threat" of an "armed attack"

is riddled with inconsistency, absurdity and unreasonableness. For example, since the

'7 Supra. note 4
'R Supra. note 12. p 878.
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founding of the United Nations, tension has existed between the United States military

power and its proclivity to use it and the U.N. Charter's prohibition on force, except in

self-defense In the past, various American Presidents and the Congress have construed

numerous controversial conflicts as constituting an "armed attack" on the United States.

The same has resorted in many of these instances to a United States invocation of a right

to resort to force in sel f-defense.79

Though an "armed attack" in Article) 1 the UN. Charter clearly means a sustained

military attack on a state's borders, and the resulting "self-defence" means any necessary,

immediate. and proportionate response to such an attack to expel it, the United States has

not upheld these requirements. The United States has liberally interpreted the concept of

self-defense over the past several decades. Self-defence has been invoked in real or

imagined attacks, for example, on its naval vessels (Gulf of Tonkin, 1965), medical

students (Grenada. 1983), naval aviators (Libya, 1984), hemispheric interests (Nicaragua,

1980s), drug policies (Panama, 1989), and former president (Iraq, (993),RO In these cases,

the United States did not suffer an "armed attack" as provided in Article 51 of the

Charter, nor did it seek or receive Security Council authorization to use force."

Therefore. the right of self-defence, either individually or collectively, has been invoked

on many occasions when a state, (mostly United States). has resorted to armed force

"Q Marcelog Kohen, "Is The lI.S. Practice of Using Force Changing lntcmational l.aw",' II World
l-ditorial and International I.aw lJ {20m).iiii'",;;i - - - -
~I lhid
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involving the violation of another's rights. Such instances have involved pre-emption in

anticipatory self-defence Further examples include:

I. In 1967, the escalation of threats and provocations by Arab neighbours resulted in

Israel launching a massive pre-emptive air assault that crippled Arab air capability. Israel

annexed and controlled the Sinai Peninsula within three days and then concentrated on

the Jordanian frontier, capturing Jerusalem's Old City and on the Syrian border, gaining

the strategic Golan Heights. The war is known as the Six-Day War.R2

2. In 1962,the United States imposed the Cuban naval "quarantine," and defended its

actions on the grounds of self-defence. The Soviet Union was shipping to Cuba missiles

that the United States regarded as an immediate threat to its own security."

] During I<)7], the Arab states, dissatisfied that their complaints against Israel were

going unheeded by United States, quietly prepared for war, led by Eb'YPt'S President

Anwar Sadat. Subsequently, on October 6,1973, on the Jewishholy day of Yom Kippur,

a two-pronged assault on Israel was launchedR4

4. In June 1981, Israel launched pre-emptive strikes on nuclear installations in Iraq

(which was hostile to Israel). It justified that action as legitimate self-defence against an

imminent threat to Israel's security that was posed by the possibility of Iraq developing

I b-I· K5nuc ear weapons capa I rty.

5. In 1986, the United States bombed Tripoli in Libya. It hit a residential suburb, killing

both civilians and military personnel. Though the target was Libyan President, Colonel

!t1 Mitchell Bard, "The 1967 Six-DIIY War ," <www..)cwishvirtullllihraryorg/source/History/
67 War.html> (Retrieved on 21-D9-20(6)
'" -Supra, note 6, p. 424.
R~ See "Israel," The Colwnbia Encyclopedia, 6th ed. (Columbia University Press, 2001-2005),
<wwwhartlehyeom/65IisllsraeLhtml) (Retrieved 21-D9-20(6)
R' -Supra, note 6, p. 425.
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Qadafi, he was not killed but the daughter and at least 300 civilians were. The United

States justified the actions as self-defence. The United States vetoed the condemnation at

the Security Council.J"

6. The United States sought to justify various forceful activities against Nicaragua in the

early 1980s on the ground of collective self-defence." The legality of the invasion was

latter the subject of ICJ proceedings in 1986. HR

7. The United States invaded Iraq on 2003 in anticipatory self-defence without

authorization from the Security Council."

The above examples illustrate that an attempt to interpret Article 51 of the Charter as

inclusive of anticipatory self-defence as actually one that lacks an objective criteria. State

practice with regard to what an "imminent threat" of armed attack entails is, as the above

cases illustrate, subjective. In fact, it is due to that absurdity in state practice that Thomas

Franck concludes that "today the high-minded resolve of Article 2 (4) mocks us from its

,,<)(1grave.

3,2,3.4 The Negotiating History of Article 51 of the Charter

Phillip Jessup argues that while a case could be made out for self-defence under the

traditional law where the injury was threatened but no attack had yet taken place, the

!ItI Covey T. Oliver.Edwin B. Firmage, Christopher I.. Blakcslev, Richard F. Scott & Sharon A Williams.
(1"<Is).~ase!! and Material!! on the International LeBol System. 4'" ed. (The Foundation Press, Westburv.
New York. 1995), p. 1)45.
Rl Supra. note ('. P "2(,
lilt Supra. note ~()

I!'l Surra, note 2. PI'. 1R1)9-190 1.
00 Supra. note (,.l. P R09.
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same is not possible today." He argues that under the Charter, alarming military

preparations by a neighboring state cannot justify a resort to anticipatory force by a state

that believes itself threatened. He contends that though documentary records of

discussions at San Francisco do not afford conclusive evidence for the interpretation of

self-defence as requiring an actual "armed attack," the general tenor of discussions is

supportive of the requirement of an "armed attack" interpretation 92 In fact, the careful

choice of words throughout Chapters VI and VII of the Charter, that clearly restrict the

unilateral use of force by a state, support Phillip Jessup's view Even the purposes and

principles of the United Nations favour collective action (through the Security Council)

for prevention and removal of threats to the peace, rather than unilateral state actions."

3.2.3.5 Relevance of Article 5 t to Contemporary Problem of Terrorisrn

States have argued that Article 51 may not reflect the complexity of contemporary threats

of international terrorism. In fact, when the United States invaded Iraq in 2003, it termed

the invasion as part of war on terrorism. However, an examination of recent state practice

indicates that Article 51 is capable of handling the modem day threats of terrorism. For

example, Michael Kelly argues that the United States invasion of Afghanistan after the

terrorist bombing of World Trade Center in 200 I in New York was self-defence within

the meaning of Article 51. He states

These terms [the United States allegation of acting in self-defence] were
universally acknowledged to cover America's invasion of Afghanistan and
toppling of the Taliban government after the 9/11 terrorist attacks on the US. by
al Qaeda No UN. Security Council resolution was necessary to cover the

QI Phillip Jessup, A Modem Law of Nations, (Macmillan, New York, 194R), 1'1'.166-167.
Q71hid
01 Article 1(1) of the Charter of United Nations.
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military action since Article 51 had been triggered and Article 5 of the North
Atlantic Charter brought NATO into play working in concert with US forces. It
was inconsequential that neither Afghanistan proper, nor the Taliban government
in particular, actually carried out the attacks on New York and Washington: the
tolerance and support of the al Qaeda terrorist organization gave rise to an agency
type of relationship that imputed liability back to Afghanistan '>4

Therefore, for a state to resort to self-defence after a terrorist attack, a nexus of support

requires to be established between the terrorists and the state to be attacked. Michael

Kelly argues that this is the nexus that lacked in the case of United States invasion of Iraq

in 2003. He states:

In contrast, President Bush could not muster support from either the Security
Councilor NATO for invading Iraq. Consequently, he had to fit that invasion into
the terms of Article 51. The main problem was that the US. had not suffered an
armed attack. The president's lawyers cleverly argued that the word "inherent" in
Article 51 bootstrapped in all the self-defense doctrines that existed at the
Charter's signing in 1945. Thus, the pre-emptive strike doctrine (used by Japan
against the US in 1941 at that time) survived the Charter and existed within
Article 5 I 9~

In fact, even the recent Israel invasion of Lebanon by Israel, after attacks by Hezbollah

terrorists, is within the meaning of Article 51. Michael Kelly argues that:

Israel's invasion of Lebanon is more like the Afghanistan scenario and less like
the Iraq scenario. The kidnapping of two Israeli soldiers and killing of three others
was an attack, however small, that occurred on Israeli soil and was carried out by
a terrorist organization (Hezhollah) tolerated ifnot supported by Lebanon. Israel's
invasion of Lebanon is not a pre-emptive strike.l"

01 Michael Kellv. "lsrncl v , l lczbollah: Article 51. Self-Defense and Pre-emptive Strikes,"
<jurist law.pitt ~dll/r()rumy/2006..o7/iST8el-v-hezhoIl8h-8rticle-51-selrphp> (Retrieved on 26-OR-200(,). The
text discusses the I Inited States invasions of both Afghanistan and Iraq nnd also the 200f! fighting. in
Lebanon bv the Israeli forces to flush out l Iezbollah terrorists.
Q'Ihit!. .
O<IIhid.
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'I herefore, Article 51 of the Charter creates sufficient intemational legal framework for

self-defence to address contemporary problems of terrorism. The contemporary threats of

terrorism and the right of self-defence are further examined in the case study of the

United States invasion of Iraq in the next chapter

3.3 Collective Self-Defence

3,3, t The Meaning of Collective Self-Defence

Article 51 of the UN Charter expressly provides for collective self-defence. Joseph Kunz

argues that the term "collective self-defence" actually means defense of another state."

Collective self-defence is exercised either spontaneously (an unplanned response to an

armed attack) or premeditatedly (a prior agreement contemplating a potential armed

attack) States have the right to exercise collective self-defence on the spur of the moment

or after a treaty contemplating such future co-operation." The 1991 American led

coalition in support of Kuwait against Iraq, with the authority of the Security Council,

indicates that "any state may come to the aid of a state that has been illegally attacked.?""

The Ie] clarified the intemational law position on the right of collective self-defence in

the Nicaragua r. United States of Americo" where it stated that the right is well

established not only in Article 51 of the UN Charter, but also in customary international

law.IOI Therefore. states that are not members of the United Nations also have the right of

., Suprn, note 12, p. R75.
'>R Yorarn Dinstein, War. Aggression and Self-Defence. yd ed. (Cambridge I Jniversity Press. Cambridge,
19RR), rr 225-22f,

OQ Oscar Schatcher , "United Nations Law in the Gulf Conflict," R5 Amencan JOWllal_QlI!llernJltionlllLaw
457 (1991)
1('(1 Supra, Hole -'('.
lnl Supra, note -'(', at pp. 102-4.
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collective self-defence 102 Collective self-defence can be exercised in three situations.The

first situation is where self-defence is collectively exercised. For example, if Uganda

were to attack Kenya, Sudan and Tanzania, either simultaneously or consecutively,

Kenya, Sudan and Tanzania have a right of individual self-defence against Uganda

However, the three states can forge a coalition, with the three states combining their

resources, and act jointly in effecting their aggregate rights of self-defence. Derek Bowett

argues that it was such a situation that was envisaged by the authors of the Charter when

they made reference to "collective" self-defence under the UN Charter. 103

The second is where self-defence is individually exercised. An example is that Uganda

initiates an attack against Kenya only. The United Kingdom, although beyond the range

of the attack, if requested by Kenya, can decide to come to the assistance of Kenya.

Article 51 of the UN Charter allows any UN member to assist another if the latter falls

prey to an armed attack. The third situation is where the right to self-defence is

collectively exercised. This becomes apposite when two or more states act together in

supporting Kenya, the sole victim of an attack from Uganda in our hypothetical case 104

3.3.2 Collective Self-Defence Pacts

Article 52( I) of the United Nations Charter lays down the international legal framework

from which regional self-defence arrangements operate. It states:

1'<: Supra. note lJR, p 226.
II" [) W. Bowett, Self-Defence in International Law, (Manchester University Press, Manchester, 195R), P
21(,
1(" Supra. note 9R, pp. 222-224.
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·Nothing in the present Charter precludes the existence of regional arrangements
or agencies for dealing with such matters relating to the maintenance of
international peace and security as are appropriate for regional action, provided
that such arrangements or agencies and their activities are consistent with the
Purposes and Principles of the United Nations.

However, a region in the sense of Article 52( I) should not be construed only along the

lines ofregional propinquity but it may comprise any limited community of states that are

joined together by ties of interest. 105

Envisaging the need for co-operation in case of a future armed attack, states conclude

three principal forms of collective self-defence treaties, that is to say; treaties of mutual

assistance, treaties of military alliance and treaties of guarantee. \06 However, a collective

self-defence pact can take one or all of these forms.

3.3.2. t Treaties of Mutual Assistance

Such a treaty is an instrument whereby the contracting parties proclaim that an attack

against one of them will be regarded as an attack against all the members. The members

therefore pledge to help out each other in such circumstances.l'" An example of a

multilateral treaty of mutual aid is the 1947 Rio de Janeiro Inter-American Treaty of

Reciprocal Assistance.I(l8 Article 3( I) states that

The High Contracting Parties agree that an armed attack by any State against an
American State shall be considered as an attack against all the American States
and, consequently, each one of the said Contracting Parties undertakes to assist in

I,l< lhid . I' 22(.
11>< Ibid . r 227
I~' Ibid
I~ 21 lIN.T.S. 77.
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meeting the attack in the exercise of the inherent right of individual or collective
self-defense recognized by Article S I of the Charter of the United Nations. J()<)

A mutual assistance treaty per se is not an assurance that meaningful military aid will

actually be obtained when called for. The principal benefit derived from such a treaty is

the notification to friends and foes as to the cords of affiliation uniting the contracting

parties Therefore, such a treaty may deter potential enemies and encourage states that are

favourably disposed 110

3.3.2.2 Treaties of Milital'Y Alliance

Such a treaty goes beyond an abstract commitment for mutual assistance in the event of
~ .. "

an armed attack. Compelled by the apprehension of a future armed attack, the parties
~.

undertake to start preparing their common defence. The characteristics of a military

alliance are, therefore, infer alia, the integration of the military high command, the

amalgamation of staff planning, the unification of ordnance, the establishment of bases

on foreign soil and the exchange of intelligence data The political decision whether or

not to use force in support of a state subjected to an armed attack remains attached to

each of the allied states, However, an integrated high command reduces considerably the

freedom of action of individual states, and a sense of solidarity is reinforced by the

presence of armed forces belonging to the other members of the alliance in the territory

of a country threatened by an armed attack II I

'"'' Ibid
II" SlIrrn, note <JR, r 22R
"' Ihid .r 2.1()
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The North Atlantic Treatyl12 is an example of a treaty of mutual alliance. However,

Article 5 of the Treaty lays down the principle of mutual assistance, similar to those used

in Article J( I) of the Rio Inter-American Treaty 11.1 Article 3 of the Treaty further

provides that the parties "will maintain and develop their individual and collective

capacity to resist armed auack."!" Article 9 provides for the creation of a central organ

and it has resulted in the North Atlantic Treaty Organization.!" The organization has

evolved, over the years, (in the aftermath of the Korean War) into a sophisticated military

alliance with vast structures.'!"

3.3.2.3 Treaties of Guarantee

Treaties of guarantee ofTer a difTerent legal technique for ensuring military assistance to a

state dreading an armed attack. The operation of the guarantee is that, for example,

should Tanzania invade Uganda, Kenya promises to come to its aid. Such a guarantee, by

Kenya, may be given ergo omnes (to any country in the world) or may be linked to a well

defined danger faced by Uganda from a specific source (for example, Tanzania) Such a

guarantee is normally extended by a military power, or by a group of states, to a small

117country

Whereas a treaty of mutual assistance obligates all the contracting parties to come to each

other's assistance in the event of an armed attack, a treaty of guarantee is unilateral in

III H IIN.T.S 24.l.
111 Supra, note lOR
111 Surra, note 112.
11< (hid.
116 Supra, note lJR. r. 231
111 (hid. PI'. 23.1-234.
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nature Therefore, should an armed attack occur, only the guarantor would be obligated to

extend aid to the guaranteed state, and there is no reciprocity IIR However, at times, a

complex treaty is concluded embodying mixed components of both guarantee and mutual

assistance, for example, the 1925 Locarno Treaty of Mutual Guarantee between

Germany, Belgium, France, Great Britain and Italy.'!" From France's and Belgium's

view point, it was a mutual assistance treaty (both France and Belgium guaranteed each

other's frontiers, and extended the same guarantee to Germany's frontiers, wh ich

reciprocated the guarantee), In the case of Britain and Italy, it was a treaty of

120 1'1 h "mutual " th d he ti I f h 'guarantee, ne prase mutu guarantee at appeare on t e trt es 0 t e vanous

Locarno Treatiesl21 merged the two separate concepts of mutual assistance and

122guarantee,

3.3.3 Requirements for the Exercise of the Right of Collective Self-Defence

Collective defence pacts are subordinate to the Charter of the United Nations, IV

Therefore, no states, either members or non-members of the United Nations, can

conclude a treaty for offensive and aggressive purposes, (for example to wage war

against another state, except in defensive purposesj.l'"

IIR lhill
IIQ 5<1LN T.S 2!N.
1:<. Supra. note <JK.I' 2)5
1:1 Suprn, note II Y.
I~!Supra, note 9X. p 2)5.
I~'Article 10) of thc Charter of United Nations.
lei Articles 2(4) and 2 ((,) of the United Nations Charter. As a result, the prohibition of the use of inter-state
force has acquired the peremptory nature of a jus cogen.
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The International Court of Justice emphasized in the case of Nicaragua v. United States

(?lAm('rical!~ that states do not have the right to employ force in collective self-defence,

either under the Charter or customary international law, except in response to an actual

armed altack12r. The Court also clarified that a request for help has to be made by the

victim state. Therefore, in the absence of a request, there cannot be collective self-

defence involving a third state. The Court stated

At all events, the Court finds that in customary international law, whether of a
general kind or that particular to the inter-American legal system, there is no rule
permitting the exercise of collective self-defence in the absence of a request by
the State which regards itself as the victim of an armed attack. The Court
concludes that the requirement of a request by the State which is the victim of the
alleged attack is additional to the requirement that such a State should have
declared itself to have been attacked. 127

The IC) also clarified that the conditions that regulate the right of individual self-defence

(proportionality and necessity) are also applicable to collective self-defence.The ICJ

stated:

The Parties also agree in holding that whether the response to the attack is lawful
depends on observance of the criteria of the necessity and the proportionality of
the measures taken in self-defence 128

Article 51 of the United Nations Charter also provides that a country resorting to either

individual or collective self-defence must report to the Security Council. Besides that

requirement, Article 54 of the Charter states that when activities for the maintenance of

international peace and security are undertaken or envisaged under regional

arrangements, the Security Council must be fully informed.

I"- Supra, note J6
I~ Ihid ,p tl'
I!' Ihid -P \0 I.
IllIlhid. r 100.
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3.4 Collective Security Under the United Nations

Collective security entails coalition-building strategies in which a group of nations agree

not to attack each other and to defend each other against an attack. Collective security

difTers from collective defense, which is a coalition of nations that agrees to defend any

of its members against outside attacks. Therefore, NATO and the Warsaw Pact were

examples of collective defense, while the UN is a collective security arrangement. 12'1

The essence of the collective security idea is a mutual insurance contract among the

states. Each of the states guarantees the security of all the others. For the assumption of

this voluntary obligation, it receives the community of states guarantee for its own

security through the commitments made by others. In this sense, collective security

assumes that peace must be enforced and aggression, restrained by bringing

overwhelming power to bear on a violator. It assumes that the same can be achieved by

the rest of the community of states voluntarily pooling their power and organizing

collective sanctions.l"

The UN Charter does not expressly refer to "collective security," but it does declare

"collective measures" against aggression and to prevent breaches of the peace as a major

aim of the Organization 111 The responsibility for the collective measures was placed in

l:<l"Collective Security," International Online Training Program on Intractnhlc Conflict. Conflict Resenrch
Consortium. University of Colorado, USA, <www.coIOTaJo.eJu/connicl/peltce/treatmeT11/colI~ec.htm>
(Retrieved on R-OR-200(,)
l\(ll'hilip E. Jacob & Alexine L. Atherton, The Dynamics of International Organization, Revised Edition,
(The Dorsey Press, Homewood, Illinois, 1972), pp51-52.
"I Article 39 of the Charter of United Nations.
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the Security Council,1.12 a political body with wide authority to permit, and even compel,

action by all member states.':" The application of this collective security arrangement,

however, required the unanimity of the five permanent members (the world's major

powers during the ratification of the Charter). D~ The collective security system was built

on the premise that the "unity of purpose," based on the recognition of common interests,

especially among the Five Powers that had been in alliance co-operation for the execution

of the Second World War, would serve as the linchpin of this scheme for ensuring to set

in motion the "unity in action".D5

Proponents of collective security argue that it is a much more effective approach to

security concerns than individual countries trying to act alone. The reason is that weaker

countries cannot possibly defend themselves. Those that try often become involved in

never-ending arms races which actually detract them from, rather than enhance, their

security over the long term. In addition, collective security arrangements encourage

international co-operation, while balance of power deterrence leads, instead, to

competition and conflictsU6

The collective security arrangement was successfully utilized by the United Nations in

1991 after Iraq invaded Kuwait in violation of the Charter. The same day that Iraq

invaded Kuwait. the Security Council, by Resolution 660 of 1990, denounced the

tnvasion and demanded for the Iraq forces to withdraw immediately and

I"- surra. nole 4
I" Surra, note 99. r 470.
1\1 Article 27(.') of the Charter of United Nations
I" Surra, note 129.
Il<Ilhid
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unconditionallyl " The Iraq Government, under Saddarn Hussein, did not comply, and

that eventually led to the adoption of the Security Council Resolution 678 of 1990 that

authorized the use of force to force Iraq to withdraw from Kuwait. 11R

The successful collective action in Iraq raised hopes that the Security Council would be

effective, especially that the cold war had come to an end. In fact, it has been argued that

presently things are different. That since the end of the cold war, there are less divisions

among the veto powers in the Council. Due to the decreasing paralysis, the Security

Council is functioning efficiently, as envisaged in I94SL
'<) However, such presumptions

were explicitly eroded and rebutted by the subsequent 2001 United States invasion of

Iraq outside the parameters of the Article 51 of the Charter and without a Security

Council authorizationJ.1O

3.4.1 The Paralysis and Ineffic acy of the Security Council

The commencement of the cold war soon after the establishment of the United Nations

threw the United Nations collective security system into complete paralysis.141 The

unfortunate turn of events can be attributed largely to the veto power of the five

permanent members of the UN. Oscar Schachter argues that the veto power was meant to

ensure that coercive action could not be applied against a major power, or any state that a

permanent member chose to protect. The veto power by the permanent members and the

1I' I J N. IJoe SIR I·:S/(,()O(1990) Reprinted in <. wwwdllcccssddsun.org/doc/RESOLUTlON/OEN/
NtH )/575110/tMWNR057510pdPOpenFtcmcnt> (Retrieved on 24-0R-20()(,)
I~ UN Doc. S/RES/67R (1990) Reprinted in <www.fils.org/ncwslun/iraq/srcs/sresOG7Rhtm> (Retrieved
on 24-0R-20()(,)
llQ Supru, note 5
110 Supra. note 2, rp. IR91-IR9S.
11\ Suprn, note 129. U R'\ _
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Cold War combined, operated to bring the collective security virtually to the vanishing

. 1 ~lporn I.

The cold war tensions produced a series of crises that eventually paralyzed the Security

Council. They could have disrupted the organization permanently with the Soviet Union

demands for a troikaw secretariat representing the communist world, the capitalist world

and the non-aligned world.!" Numerous cold war vetoes among the permanent members

of the Security Council were to follow. Joseph Sweeney argues that though it is hard to

be exact about the cold war vetoes, it is estimated that the Soviet Union exercised its veto

234 times, the United States 68 times, the United Kingdom 30 times, France 18 times and

China 3 times. Threats of a veto often led to the withdrawal of proposals.Y It was

envisaged that the removal of the cold war structure that paralyzed the collective security

system would restore its viability and allow the system to work as originally planned The

successful experience of the collective action under the UN in the Gulf War in 1990 gave

the hope that this might indeed be the case. With a single super-power, it was believed

that a new international order was emerging The post-cold war world seemed to point to

that di rection. 146

However, the subsequent record of performance of the Security Council points to a larger

problem in the inefficacy of the collective system rather than the previous divisions

I'~ SlIprn. note 9<J. p 470.
In /I. Russian word meaning "three" or "triple" Was used to describe n RIISsinTl carriage pulled hy three
horses abreast. See <www.elnok.org/dielionnry/\roiknhlml> (Retrieved on 2<J-05-20(6).
I~' Supra. note 2. p 1881.
l"lhid.p 1881.
I \II Supra. nole 5.
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between the East and West. This is due to the fact that the Security Council has not been

very successful in its collective security activities in the post cold war era. This raises the

question whether the original scheme of the Charter for an effective collective security

system was sufficiently realistic, in its assumption that the "unity of purpose," based on

the common interest, would continue to exist, and would always lead to "unity in action"

In the end, the arrival of a new era of the post-cold war, where a single super-power

dominates the scene, appears to have created a new type of asymmetry and disharmony in

the international system. The same has disrupted the proper functioning of the system.147

3.4.2 Individual and Collective Self-Defence: The Causes of the Paralysis of the

United Nations Collective Security Arrangement

The concept of collective security was one of the ways the international community

sought to establish a peaceful order within the pluralistic society of sovereign states. This

ingenious approach, under the auspices of the United Nations Security Council, posits

that the security of each state is assured through the collective action of all of the

others.'4~

The Security Council has the primary duty to safeguard international peace and security.

However, in most instances, it has been paralyzed and thus unable to take any action even

in gross breaches of the UN Charter. Thomas Franck states:

11'lhid
I!R Suprn, note I.ll!. p 51
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Ambiguities and complexities thus lurk behind the misleadingly simple rule in Article

2(4) prohibiting the use of force in international relations and in the carefully delimited

exceptions to that rule. Changing circumstances of international relations, of the way

nations perceive their self-interests, of strategy and tactics, have combined to take

advantage of these latent ambiguities, enlarging the exceptions to the point of virtually

repealing the rule itself 14<)

One of the critical problems of the organization of collective security has arisen out of the

role of the most powerful states, and the extent to which their policies should be decisive

in determining the collective action. Though the duty of contributing for collective

security is owed equally to all states (that each should have an equal say on collective

decisions), that has not been the case. This is attributed to the great differences in national

I~()resources

The paralysis of the collective security under the United Nations Charter can, in part, be

attributed to the regional organizations Articles 52 and 53 of the Charter have been

interpreted to legitimize recourse to force by regional organizations in their collective

self-interests. Regarding that, Thomas Franck argues that the collective self-defence

exception and the role of regional organizations in maintaining regional peace and

security and their application in practice have played a substantial role in the growth of

international violence.l" He argues that the regional organizations permitted by these

Articles have developed tight codes of loyalty and have not hesitated to enforce such

I'" Supra, note ('.'. r 822.
I'" Supra. note I :Hl. p. (,4.
1'1 Supra. note ('J. p. 822.

123



codes against members suspected of deviation He argues that the activities of these

organizations have at times been beyond the reach of the law of the larger community

This is especially so if they have in their membership one of the great powers. He argues

that though intended to supplement the UN peacekeeping system, regional organizations

have too often turned into instruments of violence and thus eroded the Article 2(4)

.. . 152
injuncnon.

Regulating the actions of the world powers, especially the veto powers, to act strictly

within the requirements of the Charter, is difficult Powerful states may choose to step

outside the normative framework, and count on the veto to pre-empt denunciation or any

collective action against themselves. States, in pursuit of national interests and agenda,

normally try to justify their actions as coming within the institutional legal framework. If

that fails, they try to stretch the framework, or claim a customary basis for their action m

The diverging and often conflicting interests of the major powers have usually prevented

the overwhelming consolidation of power that the collective security system had pre-

supposed would be brought to bear on states resorting to illegal use of force. Further,

collective enforcement directed against a major power or its satellites (especially during

the cold war), always faced the danger of erupting into a major war (the very occurrence

of which the collective system was envisaged to prevent) 154

1'2 !hid.
I" N.D. White, "On the Brink of Lawlessness: The State of Collective Security Law,"
<www law.hllILac.llk/uownloaus/mccollhreylcctllfC02.t\oc> (Retrieved on 15-DR-200()).
I~ Supra, note DO, p. R2.
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To states, national interests and agenda gain supremacy over international issues.

Although states have pledged to defend each other under the collective security

arrangement, many states refuse to do so, if such actions are not in their O\VI1 best

interests, or are thought to be too risky or expensive 155 For example, the United States

withdrawal from Somalia in 1992 was attributed to the risks involved 156 For states less

endowed with resources, the competitive demands of other national interests, together

with the immediate risks of the collective action, whittle down the disposition to serve as

world policeman (under the collective security arrangement). This brought about the

steady disintegration of the communal solidarity in the international sphere as the rigors

of the operation increased In It also has been argued that collective security arrangements

will turn small struggles into large ones, and therefore prevent the use of pacific

procedures for resolution of disputes. States therefore end up relying instead on the much

I h f ·1· c. . 1~8more cost y approac 0 rru itary controntatron ..

States hide under the mask of "self-defence" when they resort to acts that breach

international peace and security. Though the Security Council was envisaged to become

an effective institution that could address such breaches of international peace and

security.'?" that has not been the case. This is more so where the interests of one of the

veto powers are either directly or indirectly at stake Identifying a direct nexus between

I" Supra, note t 29.
I"'See "Somalia - tiNt lSt)M It," Prepared hy the Department of Public Information, United Nations.
<www.un.org/Depts/l )IlKt )/Missions/unosom2bhtm> {Retrieved on lll-OR-20(6)
1'7 Supra, note t JO, p. R2.
I'll Suprn, note t 29.
I'Q Supra, note 4.
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activities of states in self-defence and the paralysis of the Security Council system,

Thomas Franck argues

In the first place, the failure of U.N. enforcement machinery has not been
occasional but endemic, and so, concomitantly, has the resort to "self-defense"
Equally important, since there is usually no way for the international system to
establish conclusively which state is the aggressor and which is the aggrieved,
wars continue to occur, as they have since time immemorial, between parties both
of which are using force allegedly in "self-defense." Thus the fighting between
China and India, Pakistan and India., and even between North and South Korea
began with both sides insisting that they were defending themselves against an
armed attack by the other. India invaded Goa allegedly in self-defense.
Presumably some or all parties to a dispute claiming to be acting in self-defense
are lying but which ones? And how is culpability to be made manifest? .. the
concept of self-defense remains a convenient shield for self-serving and

. d J(iOaggressive con uct.

Article 51 of the Charter allows collective self-defence until the Security Council has

taken action. Under this formulation, Thomas Franck argues that the veto operates to

perpetuate, rather than prevent, the use of force as long as the action is taken under

Article 51. Therefore, the regional organization was authorized, in case of an armed

attack against a member, to use its collective force without any prior Security Council

approval Franck argues that at this time, every delegation thought of these provisions

primarily in terms of regional defense. They envisaged a case of allied states freely

combining to repel external aggressors such as Adolf Hitler. They did not see it as a way

by which a commonwealth of states under the control of a super-power would legitimize

the superpower's domination of the region.l'"

'«I Supm. note o.l, P RII
,~, Ibid , P R24.
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Thomas Franck quotes the period between 1945 and 1969 whereby the right of collective

sel f-defence, 162 the right of a regional organization to act by means short of force to

preserve the peace without having to await the outbreak of an armed war,I(,J and the

requirement of it to engage in enforcement action only after permission from the Security

Council, 16~ have not always produced results consistent with the Article 2(4) injunction

against force or been in harmony with the Security Council collective security

mechanism 16~ He cites the period between 1945 and 1969 whereby the three Articles

were melded to produce an increasingly asserted right of regional organizations to take

law into their hands. Such organizations took military actions without Security Council

npproval and even in the absence of an actual armed attack 1(,(,

The collective action in the Republic of Koreal67 posed the ultimate challenge for the

United Nations police powerl6R In that instance, an act of aggression was met head on

with military might under the banner of international authority. Though there was no

concerted action by all the five major powers, (the Soviet Union abstained from voting

and collective security actions), the defence of the Republic of Korea was undertaken by

armed forces from 16 nations, acting in the name of the United Nationsl69

I~~ Article 51 of the United Nations Charter.
1~1 Article 52 of the l Inited Nations Charter
1/1.1 Article 5.~ of the United Nations Charter.
I~< Surra, note 63. r. 824
1M lbid., P 824.
161 Supra, note 2. p. 1880. The artificial division of tile Korea occurred accidentally in 1945 when, to drive
the Japanese out. thc American troops entered from the South and the Soviet Union from the North. l.ach
would occupy its area up to tile 38'" parallel. \ lowever, the Soviets established a communist govcmmcnt in
its rnilitarv zone under thc name "Democratic People's Republic of Korca.t'on Mav I. 1948. Americans
responded hv forming the "Republic of Korea" in its zone in the traditional capital of Seoul. The North
Korean troops invaded South Korea on June 25. 1950 with an arrnv of 60.000
II>'! Surra. notc 130, r 92.
16<> Ihid.
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However, even the Korea question posed sharp divisions in the Security Council. The

Soviet Union, deliberately absent (as a protest to United Nations refusal to seat die

People's Republic of China), insisted that any action in its absence was illega(17l1

However, the Security Council made successive decisions that fixed responsibility on ihe

North Korean authorities for armed attack on the Republic of Korea, determining that it

constituted a breach of the peace, called for the immediate cessation of hostilities and

withdrawal of North Korean forces 171

The Korean problem began on June 1950, when North Korea forces crossed the 381h

parallel and invaded South Korea. The crisis that resulted as fighting broke out was

reported to the Security Council that adopted a series of resolutions to resolve the

issue ITl In its Resolution of June 25, 1950, the Security Council resolved as follows:

I Calls for the immediate cessation of hostilities; and calls upon the authorities of
North Korea to withdraw forthwith their armed forces to the 38lh parallel, ...
III Calls upon all Members to render every assistance to the United Nations in the
execution of this resolution and to refrain from giving assistance to the North
Korean authorities. J7j

Two days later, the Security Council passed Resolution of June 27, 1950 that stated

Having noted the appeal from the Republic of Korea to the United Nations for
immediate and effective steps to secure peace and security,

17" Supra, note 130,p93.
111 Article 27(3) of the Charter of the l Jnited Nations provides that I1n atfirrnutive vote of rune members
"including the concurring votes of the permanent members .... " Article 30 provides thut the Sccui II)'

Council shall adopt its own rules of procedure. Under its rules, absence and abstention arc not taken t,) be
ncgutive votes.
I~ Malcolm N. Shuw,lntefnlHim1!!! Ln~,4lh cd. (Grotius Publications, Cambridge Umvcrsity Pless, 19')7).
P ~66.
173 lJ.N. Dl)C. SI150 I (1950). Reprinted in <wwwdaccessdds.wl.org/docffiES()I.IITl< IN/\il·:NI
N~( MJ6.tfJ5I1MOINIW06495 .pdl'!()penElement> (Retrieved on 2.t-O!l-2(06)
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Recommends that the Members of the United Nations furnish such assistance to
the Republic of Korea as may be necessary to repel the armed attack and to
restore international peace and security in the area. 174

To launch the Security Council collective action, the Security Council passed Resolution

of July 7, 1950 requesting member's assistance. It stated, in part

J. Recommends that all Members providing military forces and other assistance
pursuant to the aforesaid Security Council resolutions make such furces and other
assistance available to a unified command under the United States;
4. Requests the United States to designate the commander of such furces175

The fear of a paraJysis of the Security Council due to use of the veto led to the adoption

by the GeneraJ Assembly of the Uniting for Peace Resolution 377(V) of 1950. It stated

that should the Security Council, due to lack of unanimity fail in addressing issues of

international peace and security:

The General Assembly shall consider the matter immediately with a vrew to
making appropriate recommendations to Members for collective measures,
including ... the use of armed force.176

The passage of the "Uniting for Peace Resolution" is a testimony of the early stages of

nationaJ interests and agendas that had began to politicise and polarise the Security

Council. In fact, the Resolution was introduced by the United States, envisaging that it

would be able to command a majority in the General Assembly to support collective

action in Korea and similar situations when the Security Council was blocked and

PI I I.N. Doc. S/ISII (1950) Reprinted in <wwwdllcce~~dd~lIll(lrp./doc/HES()1.l JTION/UENIN
RnAIMN5I1M( iINIWOM95.p(trlOpenElement> (Retrieved on 24~IR-2(l()(,).
17< , J N D\IC. SI 15RR( 1950). Reprinted in <www.daccessdds.un.org/doc/R E SOLUTION Ki ENI
NR< MlMN5I1MUINROOM95.ptlflUpenElement> (Retrieved on 24-0R-200(')
\76 The 1950 tiN General Assembly Resolution Oil Uniting for Peace. lJ.N. Doc. NI775 (195 l ). reprinted
in I Inited Nations Resolutions, Series I, Resolutions Adopted hy the t icncral Assembly, Volume X III.
1970-1971, (()CCIlI10Publications Inc, New York. 1976) r .~)7
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paralysed by a Soviet Union veto.177 In such instances, the Security Council could drop a

question from its agenda by a procedural vote to which the veto would not apply The

General Assembly could then take it up.

Without global politics and national interests and a paralysed Security Council, there

would have been no need for the passage of the Resolution. In fact, the Resolution was

adopted after vehement opposition from the Soviet Union and strong reservations by

some other states that it contradicted the Charter's clear assignment of responsibility to

the Security Council. m However, when the hemispherical interests of the Soviet Union

were served by the Resolution, it readily supported it. The Soviet Union supported the

General Assembly action when British and French vetoes paralyzed the Security Council

in the Suez crisis of 1956.179This clearly shows that the actions of the veto powers have

been dictated by national interests and agenda.

It was the global power struggle between the United States and the Soviet Union that led

to the emergence of the cold war, and subsequently, the paralysis of the Security Council

as the two powers could hardly agree on any issue. The two superpowers continued to

compete for dominance on the international arena in a manner that was a breach of

international peace and security. For example, global politics and gross hemispherical

interests precipitated the Soviet Union to intervene in the national affairs of its junior

allies. An example is the Hungarian uprising of 1956, which was crushed because it

II.' Supra, note 1)0, p. 61
lilt Ibid , PI' (,2 -f>.1.

I/Q Thomson Gale. "International Peace and Security, Some Case Histories of UN Action."
<w \\'W. nnt ionscncyc lopcdia.comItJnitcd-NationslIntcrna tional-Pcncc-and-Sccurit y -S( )ME -C ASE-
I usn )RIES-( )F-UN-ACTION,html> (Retrieved on 7 -OR-2(06).
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represented serious threats to Soviet leadership of the Eastem Bloc and thus to the

security interests of the USSR in the region. The Hungarians had, in 1956, declared

themselves neutral and made clear that they intended to withdraw from the Warsaw Pact.

The Soviet Union military intervention of 1956 demonstrated that it would not permit the

secession of a member of the Warsaw Pact.180 The Russians had depicted Hungarians as

deviating from the true path of socialism, due to the influence of Western imperiaJism

(the United States and its capitalist allies)IRI

Individual and collective self-defence were also cited during the Cuban Missile Crisis of

1962. President Kennedy talked of the United States action as self-defence action, in his

speech to the state.IR2 The State Department, in presenting the case to the Security

Council, sought to justify the American use of force in Cuba primarily under the Rio

TreatylR.l and the action of the Organization of American States pursuant to that Treaty.IR-I

The argument is untenable since under Article 53 of the UN Charter, a regional

organization cannot authorize the use of force without a prior authority of the Council. It

could also not be self-defence as there was no armed attack.

The Brezhnev Doctrine.l'" used by the former Soviet Union, claimed the right to use

force to protect any socialist regime It was a Soviet political and security policy doctrine,

III) Warsaw Treaty of Friendship, Co-operation and Mutual Assistance. I <)))~ 21t} U.N.T .S. )
IHI The Justification for Intervention: Soviet Perceptions ofJ.imitcd State Sovereignty
<wwwvalthclsinkifi/agAthonI2G61_Shtm> (Retrieved (In 24-0R-200()
He Reprinted ill, <wwwcdition.cnn.com/SPECIAI's/cold. war/episodes/I O/documents/kcnnedy. spccch/>
(Retrieved on JO-OK-2(06).
IKl Supra, note lOR.
1~'lhid
IR< Supra, note IRI . In proclaiming the Brezhnev I)octrine, the Kremlin argued that it was the common
CAliseof the socialist states to determine whether. in any given state, there existed a risk of deviation from
the common natural laws of socialist reconstruction.
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introduced by Leonid Brezhnev in 1968.186 It identified any attempts by a capitalist state

to reform a communist state as a justification for forceful intervention to preserve

conununism.!" This is a classical example of how national interests, agenda and global

politics interplayed with individual and collective self-defence to paralyze the United

Nations' collective security arrangement. The doctrine's first pronouncement was

precipitated during the Soviet Union intervention in Czechoslovakia.l "

The United States participation in the Vietnam War against North Vietnam was justified

as collective self-defence Secretary Rusk in a statement before the Senate Committee on

foreign Relations on May 9, 1966 stated

South Vietnam is the victim of armed attack from the North through the
infiltration of armed personnel, military equipment, and regular combat units.
This armed attack preceded our strikes at military targets in North Vietnam. The
fact that South Vietnam is not a member of the United Nations, because of the
Soviet Union's veto, does not afTect the lawfulness of collective self-defense of
South Vietnam. The United Nations Charter was not desilfned to, and does not,
limit the right of self-defense to United Nations mernbers.l"

Even the United States intervention in Nicaragua in the early 1980s was on the ground of

collective self-defence.l'" The legality of these actions was decided by the Ie) in

Nicarugua r. I lnitcd States of America191 whereby the Court rejected claims that America

had acted in lawful exercise of the right of collective self-defence 192

1~'lln~snn Kakkar. "The Afghani Saga.' <wwwccdiorg/ua/cem/Tcng html> (Retrieved 15..0~ ..200(,)
1~1Suprn, note I ~ I .
I~ Supra. note ~6. p. I J IR.
IR'l Sccretnrv Husk before thc Senate Committee on Foreign Relations on Mny 9, 1966, "BAckground of
l IS. Policy' in Southeast Asia," Reprinted in <wwwTIlytholyokc.cdu/acadiintrcl/penl.agon4/psl R.htm>
(Retrieved 15 ..0R ..2(06)
IC)'l Suprn. note ('. p 426.
I~I Suprn, note .l(,
IT. Ihill
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Even Israel. a state that has frequently enjoyed the protection of the United States' veto,

has claimed disaffection with the collective security under the United Nations. Since

1948, Arab states, such as Lebanon, have regarded themselves as being continually in a

state of war with her. As a result of this continuing state of war, various anti-Israel

measures have been taken by the Arab states, such as the blocking of the Suez Canal

from Israel navigation.I'" Yehuda Z. Blum, talking of Israel's disaffection with the

Security Council, states

One of the most disturbing aspects of the Middle East conflict... is the fact that on
no single occasion over the past fifteen years has Israel been able to get
satisfaction from the political organs of the United Nations on her complaints
against neighbouring Arab states. The Soviet veto that has been made available to
the Arabs, to block any decision by the Security Council which the latter regard as
un favourable to them, ensured that such a decision, even if it received the
requisite number of votes in the Council, would not be adopted .. This pattern, in
turn, led to a growing conviction in Israel ... that was difficult, if not impossible,
for her rights to be recognized by the United Nations.'?'

If the collective security worked, the military enforcement (in the collective operation), as

was the case with Korea, became increasingly identified with the policy of the principal

supplier of military power. Actions taken were therefore very largely subject to its

direction. Therefore, it became increasingly impossible to maintain a truly collective and

honest responsibility for the undertaking, one devoid of national interests and agenda.1Q5

Self-interest tactics characterized the United States efforts to obtain multilateral support

for the Security Council Resolution of July 7, 19501
% that recommended a unified

military action against North Korea. Also, to gamer support in the Security Council and

1Q1 Ychuda / .. Blum. "The Beirut Raid and the lntcmntional Douhle Standards: t\ Reply to Professor t\.
l'nlk." (,4 American Journal of lnternational I .aw 77 (1970)
1<)1 lhid.. P 9R.
1<)' Supra, note 1.10, r R2.
101\ SUPf!!, note 175
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in the world generally for the action III Iraq in 1991. the United States exploited its

economic muscle to influence the stands of different states. For example, ensure the votes

of Latin American and African delegations, (Colombia, Ivory Coast, Ethiopia and Zaire),

the United States is said to have promised long-sought financial help and attention. To

win Russia support, the United States pledged to persuade Kuwait and Saudi Arabia to

provide Moscow with hard currency that Moscow desperately required for sorting out

overdue payments to commercial creditors. For a "voluntary" Chinese abstention in lieu

of a threatened Chinese veto, the United States consented to, infer alia, lift trade

sanctions in place since the Tiananmen Square massacre of pro-democracy protestors.l'"

It was envisaged that the successful liberation of Kuwait in 1991 should have produced

repetitive enforcement actions whenever international peace and security were

threatened. However, it has not. Joseph Sweeney argues that the Security Council cannot

claim to have preserved international peace and security in Bosnia. Somalia, Rwanda and

Kosovo where violence went unrestrained by the Council. He adds that the wisdom and

legality of the 2003 war against Iraq was met with the inaction of a politically divided

S . C .11<)8ecunty ouncu.

There is the question whether there can be an absence of national interests and agenda in

the veto wielding powers of the Security Council in their exercise of the duties of the

Council. For example, there is the question whether it can effectively and in an unbiased

manner order the resort to or the refrain from pre-emptory strikes in anticipatory self-

IQ) lugenc v. Rostow, "Until What? Enforcerncnt Action or Collective Self-Defense"." 85 Amcrican
Journal of International Law 521 (1991).
jfji s.lrr-;~~ot~2.Pr 1882-1881
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defence. Can the Security Council be free from national interests and biases? The

question can perhaps be answered with reference to the ICJ. If the ICJ comprises of

representatives from different states, so does the Security Council The decisions of the

1('] are expected to reflect the unbiased judicial and legal interpretations of the

international law. It can be argued that the Security Council can, likewise, reach decisions

that reflect lack of bias in international political issues.

One of the lessons of the 2003 United States invasion of Iraq is that even after the demise

of cold war, the Security Council is not free from paralysis. It proves that the

international community has yet to reach a point that the Security Council effectively and

efficiently carries its duty of maintenance of international peace and security as envisaged

ill 1945. The current Iraq crisis has proved that a grand experiment of the twentieth

century, namely, the attempt to impose binding international law on the use of force, is

yet to succeed. As Washington showed, nations need to consider not whether armed

intervention abroad is legal. but whether it is preferable to the alternatives. The structure

and rules of the UN Security Council really reflected the hopes of its founders rather than

the realities of the way states work.l99 National interests and agenda, mostly manifest in

"individual or collective self-defence practices," continue to grossly paralyze the Security

Council

JQQ Michncl J Glennon. "Why thc Security Council lailcd." Council on Foreign Relations, May/June 20m,
"-W\\'\V foreignaffa irs.oqu'20030S0 I faessay 11217/michnd-j-glcnnon/why-thc-sccllTity-counci 1-fai led .html>
(Retr icvcd on 25-OR-20(6)
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CHAPTER FOUR

TilE llNITEI> STATES INVASION OF IRAQ IN 2003 IN ANTICIPATORY

SELF-DEFENCE.

4.1 Introduction

The current United States war in iraq raises important issues in relation to self-defence,

collective security and functioning of the international legal system. I For the first time

since the ratification of the UN Charter, the United States, in its National Security

Strategy.' officially announced pre-emptive strikes in anticipatory self-defence as part of

its foreign policy. In its unilateral approach, the policy did not mention the need for

Security Council authorization. Clearly putting a case for pre-emptive strikes, it stated:

For centuries, international law recognized that nations need not suffer an attack
hefore they can lawfully take action to defend themselves against forces that
present an imminent danger of attack. Legal scholars and international jurists
often conditioned the legitimacy of preemption on the' existence of an imminent
threat-most often a visible mobilization of armies, navies, and air forces preparing
to attack.

We must adapt the concept of imminent threat to the capabilities and objectives of
todays adversaries. Rogue states and terrorists do not seek to attack us using
conventional means. They know such attacks would fail. Instead, they rely on acts
of terror and, potentially, the use of weapons of mass destruction-weapons that
can be easily concealed, delivered covertly, and used without warning.'

Further, the prompting of the United States' "self-defence" actions was not tied to the

traditional enemy state hostile activities, but to a band of sophisticated terrorists operating

in other states, and with the ability to launch complex and devastating attacks. Also,

I Rene 1'07. Munozcano, "The Gulf Conflict 200J: The Illegality or the Use of Foree Against Iraq Under
lnterna tiona I I,IlW," <www.collldiemx.orgldoeg/Articlllc1s/lhe-gulf-eonnict-20OJ .pdf> (Retrieved on 2R-{")(,-
20(6)
: Reprinted in <www.whitehollse.gov/nsclnss.html> (Retrieved on 25-06-20(6).
'Ihid
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unlike during the First Gulf War of 1991, whereby the Security Council unanimously

agreed on the invasion, the 2003 invasion of Iraq by the United States lacked such

authorization.' From the foregoing, the United States had clearly embraced a pre-emptive

approach to international disputes in the maintenance of its state security. The United

States justifies such actions as necessitated by the contemporary intemational

environment that is characterized by transnational terrorists and weapons of mass

destruction. ~This Chapter explores the 2003 invasion of Iraq by the United States in the

light of the provisions of the UN Charter on the right of self-defence and collective.

4.2 The Chronology of Events Leading to the United States Invasion of Iraq

On September II, 200 I, the United States witnessed a devastating terrorist attack which

altered the American approach to war against terrorism and its relations with its alleged

enemies. In fact, despite the lack of a clear connection between these attacks and the

Saddam Hussein's regime in Iraq, the context of the United States and Iraq confrontation

was transformed, with United States making it clear it would invade Iraq."

The 2003 Gulf Con flict has its roots in 1990 when Iraq invaded Kuwait and was repulsed

by the Coalition Forces in the war dubbed "Operation Desert Storm.:" From that period,

there has been a flood of Security Council Resolutions on Iraq, 8 which make it necessary

to begin with an examination of the Gulf War of 1991. The Security Council Resolution

~ Joseph C. Sweeney, "The Just Wur Ethic in International Law," 27 Fordhum Internutillllull.uw ]ourlli!l
1865 ()004),pp. \892-189].
} Michael N. Schmitt, "Preemptive Strategies in lnternuuonal l.uw," 24 Miehil;l.all )\1I101al Ill" Illtenwtiollu!
L!IY 513 (2003)
6 Supra, note I.
7 Ibid.
~ Supra, note 4, p. 18')5.
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660 of August 2, 1990<) found the Iraq's invasion of Kuwait "a breach of international

peace and security" and "acting under Article 39 and 40 of the Charter of the United

Nations" condemned the invasion. It demanded Iraq's immediate and unconditional

withdrawal from the territory of Kuwait.lo

Resolution 661 of 1990 established a special committee meant to regulate an embargo on

exports and imports imposed on Iraq. I I Resolution 662 of 1990 quashed the Iraq

annexation of Kuwait, making it null and voidn Resolution 665 of 1990 authorized use

of force, if necessary, to halt all Iraqi shipments inwards and outwards.l'' However, to

avoid a humanitarian crisis due to the shipments restrictions, Resolution 666 of 1990

provided an exception to the importation of basic goods for humanitarian purposes.l"

Resolution 674 of 199015 noted that the Security Council would .rernain actively and

permanently seized of the matter "until Kuwait has regained its independence and peace

has been restored.,,16

Q l l.N. Doc. SIHES/C,60 {1(90). Reprinted in <www.dllcceswds.llII.org/docIHESOLUTION/
OENINR( )/57 5/1OIIMGINR0575I O.pdflOpenElelllent> (Retrieved 24-08-2006).
10lhid.
11U.N. Doc. SIRES/66I (1990). Reprinted in <www.dllccessdds.unorg./docIRESOLUTION/
OENINRl )/57 511 1IIMGINR057511.pdflOpenElemcnt> (Retrieved 24'{)8-2006)
12 UN. Doc. SIRES/662 (1990). Reprinted in <www.daccessdds.un.org./docIRESOLUTION/
OENINR( J/575/1 211MGINR057512.pdflOpenElement> {Retrieved 24·08-2006)
IlU.N. Doc. SIRESI(.65 (1990). Reprinted in <www.dnccessddsunorg/docllmSOLUTlON/
UENINR( J/S75/1511MOINIW5751 Spdf!OpenElement> (Retrieved 24 '{)8-2006)
It II. N. I )oe. SIHFS/()(,(l (1990) Reprinted in <www.dacccssdds.un.org/doc/R ES( JUJTI( )NI
(iENINR( )/57511 5IJMOINR05751 S.pdfll)penElelllcnt> (Retrieved 24.{J8-20(6)
,< U.N. Doc. SIRES/674 (1990). Reprinted in <www.dllcccs~ldsllnorp/docIRES(}LUT\ON/
(iENINR( )/S75124IJMOINR057S24.pdflOpcnElement> (Retrieved 24·{)8·2006)
I~ Ibid.
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Resolution 678 of 199017 uses the Article 42 of the UN Charter to authorize use of force

against Iraq. It states that the Security Council:

Authorizes Member States co-operating with the Government of Kuwait, unless
Iraq on or before 15 January 1991 fully implements ... to use all necessary means
to uphold and implement Resolution 660 (1990) and all subsequent relevant
resolutions and to restore international peace and security in the area. IS

The First Gulf War began with a devastating air attack. It was followed by four days of

ground war that crippled Iraq forces and therefore produced a preliminary cessation of

the Coalition Forces' attacks in Resolution 686 of 19911
<) It stated:

Taking note of the letters dated 27 February 1991 from the Deputy Prime Minister
and Minister for Foreign Affairs of Iraq addressed to the President of the Security
Council and to the Secretary-General, confirming Iraq's agreement to comply
fully with all the resolutions noted above ... noting the suspension of offensive
combat operations by the forces of Kuwait and the Member States cooperating
with Kuwait pursuant to Resolution 678 (1990} .. demands that Iraq cease hostile
or provocative actions by its forces against all Member States.211

A second conditional ceasefire Security Council Resolution 687 of 199121 followed,

imposing an effective end to Iraq's annexation of Kuwait and imposing disarmament

obligations on Iraq to remove its threats to its neighbours. The Security Council stated

that it:

Declares that, upon official notification by Iraq to the Secretary-General and to
the Security Council of its acceptance of the provisions ... a formal cease-fire is

17 IJ .N. Doc. SIR FSI(, 7R (1990) Reprinted in, <wwwuaccessuus.un.org./(\oc/RESOLUTION/
GFNINR< )/S7Sf2R1lMGINROS7S2Rpdf'70penElement> (Retrieved 24-0R-200(»)
1ft Ibid.
10 U. N. IJoe. SIR FSI(,R() ( 1991) Reprinted in <www.daccessdds.un.org/uocIRESl)LUTION/
(j ENINRO/S96f22I1MOINR059622 .puflOpenF lemont> (Retrieved 24 -OR-200G).
~n lbid.
11 U N. Doc. SIRES/6R7 (1991). Reprinted in <www.dacccssdds.unorg/docfl{FSOLUTION/
(lENINR< )/596f2JIlMOINR05962J .pdflt )pcnElcment> (Retrieved 24 .{IR-20()(,)
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effective between Iraq and Kuwait and the Member States cooperating with
Kuwait in accordance with Resolution 678 (1990)22

After the withdrawal of the Iraqi forces from the territory of Kuwait, its problem with the

international community developed into one of a humanitarian crisis, and a continuous

struggle to enforce UN Security Council Resolutions. Such Resolutions, which are

examined here, obliged Iraq to, infer alia, bring to an end the development of nuclear,

biological, and chemical weapons and to disarm under the supervision of the United

Nations.i' However, unlike the scenario after the Second World War, whereby the

defeated Germany and Japan were occupied by the victorious allies, Saddarn Hussein and

his Baath Party remained in control of Iraq. During this period, Iraq repeatedly defied and

deceived the United Nations Security Council."

Iraq, therefore, crippled efforts to carry out thorough inspections and the monitoring of

military facilities, as decreed by the Security Council Resolution 687 of 19912~ During

that period, the Secunty Council also passed Resolution 688 of 199126 to protect human

rights of the Shiite and Kurdish citizens. The Resolution stated:

Gravely concerned by the repression of the Iraqi civilian population in many parts
of Iraq, including most recently in Kurdish-populated areas, which led to a
massive flow of refugees towards and across international frontiers and to cross-
border incursions which threaten international peace and security in the region ...
demands that Iraq ... immediately end this repression ... that Iraq allow immediate
access by international humanitarian organizations"

~~Ihid
!l Supra, note I.
~ t Supra. note 4. p. 1R97.
:< Supra, no Ie 21 .
~611.N. Doc. SIRES/(,RR (1991). Reprinted in <www.daccessdds.un org./docIRESOUJTIONI
(j FNlNfH )/596124I1MGINR059624 .pdf?OpenElclIlcnl> (Retrieved 24 -08-200(,)
:'Ihid.
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In so doing, the Security Council was in essence breaking the precedence of Article 2(7)

on non-interference in domestic affairs of a state, and ordering the Iraq Government to

cease attacking its citizens."

The United States on June 26, 1993, attacked the Iraq MIlitary Headquarters at Baghdad.

The reason was that Iraq planned to assassinate former President George Bush on a visit

to Kuwait." The United States also attacked Iraqi air defence installations in 1996

without a specific Security Council resolution." In November, 1998, there was Iraq

intransigence on weapon inspections. Consequently, the United States issued threats of a

fresh attack 'I However, Security Council Resolution 1205 of 1998·nseemed to pre-empt

the United States intended attack by demanding that Iraq cooperates with the

International Atomic Energy Agency. It stated that the Security Council:

Demands that Iraq rescind immediately and unconditionally the decision of 31
October 1998, as well as the decision of 5 August 1998, to suspend cooperation
with the Special Commission and to maintain restrictions on the work of the
IAEA, and that Iraq provide immediate, complete and unconditional cooperation
with the Special Commission and the IAEA~J

The Security Council Resolution was after the bombing of the United States embassies in

Kenya and Tanzania in August 1998. They resulted in the UnitedStates using guided

:~ Suprn. note 4, P I R97.
:<> Ihid ,p. IR9R.
Ip Ibid.
I, lhid
I: If. N Doc. SIR FSII205 ( 199R) Reprinted in <www.daccessdds unorg./docIlJNJ)(x..'/( iENIN9RI
B911411'DFIN9R.13914 .pdf!OpcnElcment> (Retrieved 24,OR·20()())
" Ibid. Recalling. all previous resolutions, and acting under Chapter VII, the Security Council condemned
Iraq's flagrant violation of Resolution 687 of 1991. It demanded unconditional co-operation with the
United Nations' inspections
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missile attacks on Afghanistan's al Qaeda training camps, and a chemical factory 111

Sudan The United Stated termed the attacks as self-defence."

Iraq continued to defy and reject the Security Council's demands for renewed inspection

This led to another string of attacks in December 17, 1998, u~lder the code name

"Operation Desert Fox." It terminated after four days, but was condemned by Russia,

China and France·~5 In 1999, the Security Council Resolution 1284.'6 created the United

Nations Monitoring, Verification, and Inspection Commission. It stated:

Stressing the importance of a comprehensive approach to the full implementation
of all relevant Security Council resolutions regarding Iraq and the need for Iraqi
compliance with these resolutions.. Decides to establish, as a subsidiary body of
the Council, the United Nations Monitoring, Verification and Inspection
Commission (UNMOVIC) which replaces the Special Commission established
pursuant to paragraph 9 (b) of Resolution 687 (1991)... Decides also that
UNMOVIC will undertake the responsibilities mandated to the Special
Commission by the Council with regard to the verification of compliance by Iraq
with its obligations under paragraphs 8, 9 and 10 of Resolution 687 (1991) and
other related resolutions, that UNMOVIC will establish and operate, as was
recommended by the panel on disarmament and current and future ongoing
monitoring and verification issues, a reinforced system of ongoing monitoring and
verification, which will implement the plan approved by the Council in
Resolution 715 (1991) and address unresolved disarmament issues, and that
UNMOVIC will identity, as necessary in accordance with its mandate, additional
sites in Iraq to be covered by the reinforced system of ongoing monitoring and
veri fication .'7

" Supra. note 4. p. IRlJR.
"Ihid, rp lR9R-IR99.
\~ II.N. D(IC. S/RFSI12R4 0999). Reprinted in <wwwt!acccssddsunorg./docflJNDtX;!(iENIN99/
.1%AJ9/1'[)FlNlJlJ J 9609 .pJr?OpenElcment> (Retrieved 24 -OR-20(6).
" Ibid lJNM()VIC was to have "immediate, unconditional, and unrestricted access to any and all areas

\\ hich they wish to inspect." .
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Immediately after the terrorist attacks in New York and Washington, the UN Security

Council passed Resolution 1368 of 200 I ,1
M to strongly condemn the terrorist attacks on

the United States The Resolution condemned "the horrifying terrorist attacks," and

regarded "any act of international terrorism, as a threat to international peace and

security.T" The Resolution called on states "to work together urgently to bring to justice

the perpetrators, organizers and sponsors of these terrorist attacks." The Resolution also

clarified that "those responsible for aiding, supporting or harbouring the perpetrators,

organizers and sponsors of these acts will be held accountable.':"

The Security Council Resolution 1441 of 200i' is the closest in time to the 2003 United

States war in Iraq. It was as a result of the failure of UNMOVIC inspections, and was

demanding that Iraq grants unrestricted access to the inspectors It stated:

Deploring the absence, since December 1998, in Iraq of international monitoring,
inspection, and verification, as required by relevant resolutions, of weapons of
mass destruction and ballistic missiles, in spite of the Council's repeated demands
that Iraq provide immediate, unconditional, and unrestricted access to the United
Nations Monitoring, Verification and Inspection Commission (UNMOVIC),
established in resolution 1284 (1999) as the successor organization to UNSCOM,
and the IAEA, and regretting the consequent prolonging of the crisis in the region
and the suffering of the Iraqi people ... Decides that Iraq shall provide UNMOVIC
and the IAEA immediate, unimpeded, unconditional, and unrestricted access to
any and all, including underground, areas, facilities, buildings, equipment,
records, and means of transport which they wish to inspect, as well as immediate,
unimpeded, unrestricted, and private access to all officials and other persons
whom UNMOVIC or the IAEA wish to interview in the mode or location of
UNMOVIC's or the IAEA's choice pursuant to any aspect of their mandates;
further decides that UNMOVIC and the IAEA may at their discretion conduct

lR U.N. Doc. SIRESIl ~(,R (2001). Reprinted in <www.dacccssdds.un.org./docIlJNIX>C/(JENINO 1I
S.llJR2IPDf7tNO IS.lJR2 .ptlf'X lpenElement> (Retrieved 24-OR-2(X)(,).
,I) Ibid
10 Ibid.
H (J.N. Doc. SIR ESII441 (2002). Reprinted in <www.ul1orglNcwsll·rcss/docs/20021Sl.7564.doc.htm>
(Retrieved 24-O!{-200(i)

143



interviews inside or outside of Iraq, may facilitate the travel of those interviewed
and family members outside of Iraq, and that, at the sole discretion of UNMOVIC
and the IAEA, such interviews may occur without the presence of observers from
the Iraqi Government; and instructs UNMOVIC and requests the IAEA to resume
inspections no later than 45 days following adoption of this resolution and to
update the Council 60 days thereafter. U

There is the question whether the Security Council, through Resolution 1441 of 2002,-I~

indirectly authorized the use of force against lraq,4.\ and therefore authorized the

subsequent United States invasion in 200345

The preparations for the 2003 pre-emptive invasion of Iraq began soon after the terrorist

attacks. On June I, 2002, President George Bush, at the United States Military Academy

at West Point, stated:

If we wait for th reats to fully materialize, we wi IIhave waited too long ... Our
security will require all Americans to be forward-looking and resolute, to be ready
for preemptive action when necessary to defend our liberty and to defend our
lives.46

In 2002, a year after the terrorist attacks on the Word Trade Center's Twin Towers and

the Pentagon, the President of the United States released the National Security Strategy of

the United States of America." Advancing a case for pre-emptive self-defence, it stated:

11 Ibid All previous Resolutions are recalled, including Resolution 678 that authorized the use of force in
\990. There is a recitation of the conditional ceasefire of Resolution 6R7. lraqs unfulfilled obligations
under the Resolution are detailed. The Security Council then declares Iraq in material breach of Security
Council Resolution 687. However, the Resolution affords "a final opportunity" to comply with inspection,
and to furnish a complete history of weapons acquisitions. The Resolution ends with the threat of "serious
consequences" due to Iraq's continued violation of its obligations.
" lbid
H See thc arguments in pllges 11-15 of this study.
l' Supra, note 4, p. 1900.
I~ t leorge W BlISh.Speech Delivered at the Graduation Exercise of thc United States Military Academy at
West Point on June I, 2002. Reprinted in < wwwwhitehousegov/news/relcases/2002rD6/2002060\-
J.htrnl> (Retrieved 24-0R-2(06).
17 Supra, note 2.
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For centuries, international law recognized that nations need not suffer an attack
before they can lawfully take action to defend themselves against forces that

. . d f k 4Rpresent an unmment anger 0 attac .

In 2002, President Bush also made frantic efforts to link Iraq with the AI Qaeda terrorist

network in Afghanistan He stated

Some al Qaeda leaders who fled Afghanistan went to Iraq These include one very
senior al Qaeda leader who received medical treatment in Baghdad this year, and
who has been associated with planning for chemical and biological attacks. We've
learned that Iraq has trained aI Qaeda members in bomb-making and poisons and
deadly gases ~9

In October, 2002, the United States Congress released the "Joint Resolution to Authorize

the Use of United States Armed Forces Against lraq.?" The Congress Resolution

identified Iraq as a threat to the United States, as being in possession of chemical

weapons, and as seeking to develop nuclear weapons.' Iraq was also blamed for

harbouring and supporting terrorists. It stated

Iraq both poses a continuing threat to the national security of the United States
and international peace and security in the Persian Gulf region and remains in
material and unacceptable breach of its international obligations by, among other
things, continuing to possess and develop a significant chemical and biological
weapons capability, actively seeking a nuclear weapons capability, and supporting
and harboring terrorist organizations 51

The Congress recommended the United States invasion of Iraq, authorizing the President

to use force against Iraq as he would deem necessary. Subsequently on March 17,2003,

IR Ibid
IQ ( lcorgc W Hush, "President Blish Outlines Irnqi Threat.' Reprinted in,
<WWI\".whitehollse.gov/news/relenscs/2002/1 on 002 I007 -8.html>, (Retrieved 24-08-2006).
<I) Reprinted in <www.whitehousc.llovlnews/rcICIIsesl2002/10/20021002-2.html> (Retrieved 21-09-20(J(,)
<llhid.

145



the President of United States issued an ultimatum to Saddam Hussein and his sons to

leave Iraq within 48 hours, as the United States was about to use force against his

Government" The United States attacks were commenced on expiry of the stipulated

time. The ultimatum stated:

All the decades of deceit and cruelty have now reached an end. Saddam Hussein
and his sons must leave Iraq within 48 hours. Their refusal to do so will result in
military conflict, commenced at a time of our choosing. For their own safety, all
foreign nationals - including journalists and inspectors - should leave Iraq
imrnediately.l

4.3 The Contemporary Threat of Terrnrism to Intemational Peace and Security

The II September 2001 United States attacks represent a new element within the threat of

terrorism. These are in terms of both the objects of the terrorist attacks and the extent of

the damage that can be inflicted. By targeting the Pentagon, the military headquarters of

the United States, terrorists sent the signal that no place is out' of their reach. By targeting

the World Trade Centre, terrorists put a strong signal that they cannot be deterred by the

prohibition of attacking civilian targets in laws of war. Further, these attacks were

presumed to have come from terrorists with bases in another state. The attacks were

unleashed upon the world's only superpower, one with immense capacity and will to

strike back. These events exemplify the determination and daring attitudes of the

contemporary terrorist threats. ~4 They can strike any state.

,~ Reprinted in <www.whitehousc.gov/new!:/relcllscsl200JAlJ/200JO.lI7 -7html> (Retrieved 21-m-20(6)
'.1 lbid.
'I ( icir I Ilfstcin, "Terrorism and the Use of Force," <www.folk.uio.no/geirulrcrrorism%20and
%20the%201 ise%20of%20Force.pdl> (Retrieved on 28~-200(,)
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One of the justifications for the use of force by United States against Iraq was its alleged

support for international terrorism. Michael Schmitt argues that to launch a military

attack against another state on terrorism grounds, it is necessary to demonstrate that a

state directed or was substantially involved in a terrorist act.~5 This is before it could be

deemed to have committed the act itself. If proved, defensive strikes against the state

would be justified The International Court of Justice articulated this standard in the

United States \'. Nicaragua." The Court stated it reflected customary international law.

The Ie J stated

There appears now to be general agreement on the nature of the acts which can be
treated as constituting armed attacks. In particular, it may be considered to be
agreed that an armed attack must be understood as including not merely action by
regular armed forces across an international border, but also "the sending by or on
behalf of a State of armed bands, groups, irregulars or mercenaries, which carry
out acts of armed force against another State of such gravity as to amount to (infer
alia) an actual armed attack conducted by regular forces, or its substantial
involvement therein." This description, contained in Article 3, paragraph (g), of
the Definition of Aggression annexed to General Assembly Resolution 3314
(XXIX), may be taken to reflect customary internationallaw.57

The pre-emptive use of force is acceptable under contemporary international law, if under

the authority of the Security Council. Its legal foundation is in Chapter VII of the UN

Charter. Under Article 39 of the Charter, the Security Council has the authority to

determine the existence not only of breaches of the peace or acts of aggression that have

already occurred, but also of threats to the peace Further, under Article 42, it has the

authority to "take such action by air, sea, or land forces as may be necessary to maintain

" Michael N Schmitt, "International l.aw and the Use ofForce: Attacking lruq.'
<www.rnichaclschmitt.org/images/l 2 -15%20Rl JS 1%20FEB%2003%20Schmitl.pdf> (Retrieved 2R..{)C; ..

20(6)
'~(19R6) l.C .I. Rep. 14.
"Ihid, p 100.
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or restore international peace and security." Consequently, the pre-emptive use of force

by the United States against Iraq pursuant to an appropriate authorization by the Security

Council would have been consistent with intemationallaw5~

With a Saddam Hussein regime that was hostile to United States in power in Iraq, and

with the escalation of international terrorism, arguments continue as to whether Saddam

Hussein could have been keen on acquiring or already had al Qaeda links. It has been

argued that Saddam Hussein could attack the United States by transferring weapons to

terrorist groups hosti Ie to the United States59 Therefore, though this may have seemed

highly unlikely before, September II terrorist attacks demonstrated that a hostile state

could project power of an unconventional kind. to the United States shores without

possessing the normal methods of missiles, fleets, or aircrafis60

The Security Council Resolution 1368 of 200161 condemned the terrorist attacks on the

United States and declared that such acts were a threat to international peace and security.

There is the question whether Resolution 1368 of 200162 recognizes the United States'

right to exercise force against Afghanistan or any other state deemed to have contributed

to terrorism" This is due to the fact that the Resolution acknowledges the right of self-

'R David M. Ackerman. "International Law and the Preemptive Use of Force Against Iraq:' CRS Report
lor Congress, <www.hclsinhuscmhassygov/pdfilesIRS21 J 14 .pdt> (Retrieved 2R-06-20(6)
'Q John C Yoo, "Using Force," 71 University of Chicago Law Review 39 (2004).
f,(l lhid.
61 Supra. note .~R.
s: Ihid
~, Suprn, note 54
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defence, It recognizes "the inherent right of individual and collective self-defence in

accordance with the Charter.i.?"

However. though the Security Council recognized the right in response to terrorist

attacks, it does not mean its authority is a prerequisite for the initial use of force, The

right of sel f- defence derives from general international law and Article 51 of the UN

Charter, Consequently, the United States did not require prior approval by the Security

Council to resort to lawful use of force against a state proved to support terrorists,

However, the United States would have to prove that the terrorists were agents or under

the control and direction of the state, The Security Council's role in the exercise of the

right of self-defence, after it has already began, is to ensure that it takes "measures

necessary to maintain international peace and security ,,6~ The Security Council was

merely emphasizing the gravity of the terrorist attacks and recognizing the existence of

the right of self-defence that can be used by states in such an instance, The Security

Council Resolution 1368 of 200 166 was passed on the day following the terrorist attacks.

At that time, it was not possible to know with certainty persons and states linked with the

attacks, or even accurately know whether they had been planned from outside the United

States." The Security Council Resolution was therefore not referring to any particular

state,

~I Supra. note )!t
~, Article 51 of the Charter of Unit ed Nations.
(If. Supra. note .lR.
61 Supra, note 54.
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4.4 The Paralysis of the Security Council and its Inability to Resolve the Crisis

There are two dissenting schools of thought on the legality of the United States invasion

of Iraq. One school interprets Article 51 of the Charter to require an "armed attack," or

pre-emptive activity authorized by the Security Council in the absence of the attack. The

proponents therefore argue that the invasion of Iraq breached the law of the Charter. For

example, Philippe Sands argues that the road to war in Iraq is tainted with international

illegality." He states:

The conduct of the so called - and in my view wholly misconceived - "war on
terror" has caused the Bush Administration to abandon therules of international
law. It has done so deliberately and systernatically.. It has done so in waging an
illegal war against Iraq which was not authorized by the U.N. Securi~ Council
and was not justified - or even claimed to be justified - as self-defense6

The other school argues that Article 51 of the Charter recognizes "imminent" threats as

constituting an "armed attack." They argue that in such instances, the authority of the

Security Council is not required. The proponents, therefore, conclude that the invasion

was consistent with the law of the Charter. For example, William Taft, defending the pre-

emptive invasion of Iraq, argues that although the Security Council plays an important

role in addressing threats to international peace, it has not always been effective in

preventing the use of force." He therefore concludes:

The right of states to act individually and collectively in self-defence is, therefore,
a pillar of the international regime fur maintaining and restoring international
peace and security. One of the central purposes of the U.N. Charter is to prevent
states from attacking other states, and a state is surely less likely to attack another

(\IIl'hilippe Sands. "I .awless World" The Hush Administration and Iraq: Issues of International I .egality and
Criminality:' 29 Hastings International and Comparative Law Review 2% (20()(».
6Q Ihid.
70 William II. Tan. "International Law and the Use of Force." 36 Georgetown Journal of International Law
651} t2()05).
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state when it credibly eXf.ects the use of force in response by the other state, or the
other state and its allies. I

The kind of self-defence that Taft articulates is a pre-emptive onen The "imminence" of

the Iraq threat has been tied to its support of AI Qaeda terrorists or to its alleged

possession of weapons of mass destruction.

Philippe Sands states that the autumn of 2002 was dedicated, by the United States, to

proving the weapons of mass destruction case." The purpose was to get authorization for

pre-emptive action from the United Nations Security Council. However, he states that no

evidence of such weapons was found74 He argues that though the Security Council

adopted Resolution 1441 of 2002,15 it did not expressly allow the United States to invade

Iraq. What it did was confirm that war would be arguable if it could be shown that Iraq

was in breach of its disarmament obligation 76

Subsequently, United Nations weapons inspectors were dispatched to Iraq, under the

leadership of Hans Blix. After a period of unco-operative responses, the Saddam

Govemment began to comply. Hans Blix testified about this in a speech to the Security

Council on March 7, 2003, stating that Iraq was beginning to co-operate with the

inspectors. At this time, there was still no credible evidence of weapons of mass

destruction in lraq.11 However, the United States issued an ultimatum to Saddam Hussein

'1 Ibid
'I Ihid
" Supra, 11(11e ('R, p . .104.
'1 Ihid
,< Supra. l1(1tC 4 I.
,~ Supra. note ('R, p . .104 .
• t lbid
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to leave Iraq, before it launched the attack, just ten days after Hans Blix testified to the

Security Council that Iraq was beginning to co-operate with the inspections."

There was no express Security Council Resolution that authorized the pre-emptive

invasion of Iraq by the United States. In fact, states, including three of the five permanent

members of the Security Council (China., Russia and France), opposed the justification of

weapons of mass destruction and argued that an invasion of Iraq was illegal." Nothing

amounting to authorization of use of force can be traced in the history of Security

Council Resolutions against Iraq. Resolution 687 of 1991 so declared a ceasefire in the

1991 Gulf War. It thereby terminated the authorization to use force against Iraq provided

by the Security Council in Resolution 678 of 1990.81 Resolution 687 of 1991 Rl also

established a new legal regime with respect to Iraq. It included the peaceful

demilitarization of Iraq's weapons of mass destruction. Security Council Resolution 1441

of 200i.1 continued the effort to demilitarize Iraq. It did not, however, authorize any state

to invade it. Therefore, the United States invasion of Iraq clearly grossly violated the

U. N. Charter. 84

However, there are arguments that the Security Council indirectly authorized the attack.

For example, Australia, like the United States, argues that regardless of a specific

'R
. SlIPfII, note 52.
79 Suprn, note 59, p .19.
IIt1 Supra. note 21 .
RI SlIpfII. note 17.
R"~ Suprn, no Ie 21 .
R1 SUl'fII. note 41.
RI Marcelo (i Kohen, "Is The U.S. Practice of Using Force Changing International Law"," /I World
Iigitorial & International Law 9 (200~)
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resolution, the Security Council authority to use force existed on two grounds.Rs Firstly,

Iraq had fundamentally breached cease-fire Resolution 687 of 1991,86 by persistently

obstructing weapons inspection and flouting relevant Resolutions. It therefore argues that

the cease fire was consequently inoperative. Consequently, Resolution 678 of 1990R7

authorizing the use of force against Iraq in light of its invasion of Kuwait was re-

triggered. The second argument is that Iraq had continually ignored a range of Chapter

VII of the Charter Resolutions authorizing non-violent measures to enforce weapons

inspection. Therefore, the sum of these Resolutions, including the cease-fire Resolution,

established authority for tile use offorce. RR

The weaknesses of these arguments are that there is no precedent for this "constructive

authorization" approach in the history of Security Council Resolutions, which are usually

clearly specific." Chapter VII clearly states that the use of force may only be authorized

by the Security Council in relation to a specific breach of international peace and

security Consequently, Resolution 678 of 1990<)0 specifically authorizes force only in

relation to the Security Council demand that Iraq withdraws from Kuwait91 Therefore, as

no subsequent Resolution specifically authorizes the use of force in relation to the issue

of weapons inspection, the invasion of Iraq could not be said to have been authorized by

the Security Council"

R' Kr vsti Guest, "The Iraq Crisis and the LegRI Use of Force,"
<www.wopnred.pRrlnetl1ihrnry/puhslmlI997-9RI9Rrn2R.htm> (Retrieved on 5-0R-20(6).
U Supra, note 21 .
117 Supra, note 17.
!tit Suprn, note 85.
1lQ Ibid
Q(\ Supra, note 17.
01lhid.
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In fact, there are clear dangers of accepting such a "constructive authorization" by the

Security Council. If the "constructive authorization" argument is accepted, any breach of

the cease-fire agreement would have allowed any state to take military action against Iraq

at any time. The interpretation, therefore, directly contradicts the fundamental Charter

principle that states are prohibited from using unilateral force except in accordance with

the right of self-defence."

4.5 The United States Justification of its Anticipator'y Self-Defence Policy in "War'

on Terror"

On 17 September 2002, pre-emptive strikes in "war on terror" became part of the

National Security Strategy <)4 for the United States' defence. This objective is explained as

"proactive counter proliferation" of weapons of mass destruction. The Strategy states

that:

We [the United States] must be prepared to stop rogue states and their terrorist
clients before they are able to threaten or use weapons of mass destruction against
the United States and our allies and friends. '15

The Strategy, however, clarifies that the United States "will not use force in all cases to

preempt emerging threats, nor should nations use pre-emption as a pretext for

aggression.t''" It asserts that the United States has long maintained the option of pre-

emptive actions to counter imminent threats to its national security. The Strategy argues

that the greater the threat (like contemporary terrorist threats), the greater is the risk of

0' Ibid
01 Supra, note 2.
0< Ibid
% lhid
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inaction. Therefore, in such instances, there is a more compelling case for the United

States to take anticipatory action to defend itself"?

The United States policy, therefore, reserves the option of pre-emptory self-defence

where a threat is posed to it or its allies, especially by the threat or use of weapons of

mass destruction in the hands of states or terrorists that cannot be stopped or deterred

through means short of the use of force." However. the National Security Strategy'" is

not in harmony with the rules and principles of international law regarding the use of

force against another state. Under Article 5 I of the Charter. the use of force against

another state requires an actual armed attack. Pre-emptive action to eliminate threats

require the authority of the Security Council under Article 39 of the Charter. However,

the principle reason advanced by the United States for the unilateral invasion was to

prevent the stockpile and use of weapons of mass destruction,'?" but without a Security

Council authorization.

Therefore. the United States justifications for the pre-emptive attack have shortcomings

on several grounds. First, no firm evidence of the existence of such weapons was

presented by the United States, and there was certainly no sign that Iraq had threatened to

use weapons allegedly held within the territory. In fact, the subsequent events after the

invasion are illustrative that Saddam Hussein's regime was not in possession of weapons

of mass destruction. No such weapons were unearthed. Further, there was no evidence of

O'ihid
9!t Abraham IJ Sofncr. "On the Necessity of Pre-emption:' 14 European Journal of International LAW 2 II
t200.1).
OQ Suprn, note 2.
1(,11 Supra, notc 9H
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Iraq's inter-state aggression or any intention to attack any other state. In fact, Iraq had not

been involved in a conflict with any other state in almost a decade (since the end of the

'lfW 101(JlI ar)

If Iraq indeed presented a threat to the security of the United States, or even the

international community as a whole, there was a legitimate procedure for carrying out the

pre-emptive strikes. The procedure required no invention as it already existed. It was the

reference of the matter to the Security Council.l'" In fact, one of the obvious flaws of the

National Security Strategyl'" is that neither the United Nations nor its system of

collective security, under the Security Council, is mentioned.l'"

4.6 State Interests and Agenda in the Invasion

Philippe Sands states that within days after the September .11, 200 I attacks, President

George Bush had the agenda of addressing Iraq as part of a military response to the

attacks on America.l'" This was even if no credible information pointed to any Iraq link.

He states that since America needed to be seen to act decisively, evidence-based

decisions were not taken into account. He argues that since the Iraq war could not be sold

as regime change (which is clearly illegal under intemational law), the United States and

its allies had to get other grounds to justify the invasion. It was justified on the grounds of

Inl Narclle Thomas. "The I Ise of Force and Prc-l-mption: 1\ Legitimate Practice Under thc tIN Charter"."
II Murdoch University Electronic Journal of Law I t20(4). Available online 111

<\\\\ w.austlii cdu.au/iournnls/Murl JEll J200412 Jhtml> t Retrieved on 2R -()(i-20W»
1I~ Michael Bothe, "T'errnr1sm and the Legality of Pre-emptive Force," 14 ~uropean Journal of
Internationnl l.aw 2)9 t200J).
I(n Supra, note 2
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the threat posed to the international community by Saddam Hussein's alleged possession

f f d . 106o weapons 0 mass estrucuon.

Global power politics and state agenda came into the limelight during the invasion. The

Iraq war has distorted the concept of a universal prohibition on the use of force under the

UN Charter Article 2(4) in the absence of a valid exemption, such as self-defence after an

armed attack or Security Council authorization. Narelle Thomas has offered several

possible explanations of the effect of the conflict. 107 The first is that the United States, as

the dominant state in the contemporary world order, is exempt from accountability for

use of force. Ilowever, such an argument is irreconcilable with the Charter of United

Nations, and perhaps merely effect of military might, global power politics and

hemispherical interests. lOR No state is exempted from the application of intemational law,

irrespective of its size, economic or military power. However, military supremacy and

economic might does give states such as the United States an edge over others in

influencing international politics, and therefore may be able to compromise

condemnation and measures against it from the rest of the international community. In

fact, the United States, as a veto power, is unlikely to allow condemnation of its actions

at the Security Council. It could simply veto such an attempt. Thomas has also argued

that the conflict demonstrates that the Charter system no longer accords with modern

political realities, and that it is no longer authoritative on the validation of actions such as

anticipatory self-defence109 Thirdly, Thomas has argued that in light of the escalation of

,••, lbid
If" Supra. note III I.
11ft Ihid.
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terrorism. pre-emptive force, aimed at destroying terror networks, should be considered

in terms of an expansion of the self-defence justification.'!" The issues raised by Thomas

are part of the discourse on the implications of the attack on the future of self-defence and

collective security

However. Thomas has failed to appreciate the fact that even in the current international

legal framework, there is room for pre-emptive strikes. Any state that feels threatened by

activities of a terrorist organization based in another state has the right to report to the

Security Council. The Security Council is empowered to act under Articles 24, 25 and 39

of the UN Charter, if it considers such fears as genuine and a real threat to peace and

security. Such action may include the use of pre-emptive strikes where appropriate.

However, allowing states the unilaterally decide when to act in response to terror threats

has the danger of the right being abused. It can be dogged by a lot of subjectivity and all

manner of incidences can be classified as terrorist threats warranting pre-emptive action.

Self-defence, a mask traditionally used by world powers to advance state interests in a

manner inconsistent with the Charter, proved extremely controversial as a justification of

the Iraq invasion. Subsequently, the United States advanced the argument that it was

primarily enforcing previous Security Council Resolutions designed to contain Saddam

Hussein's quest for dangerous weapons. Several states, including three of the five

permanent members of the Security Council (China, Russia and France), opposed this

justification and argued that an invasion of Iraq would be illegal.'!'

no lbid
III Supra, note 59. p. ~9
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Since no stockpiles of weapons of mass destruction, or at least significant quantities of

either biological or chemical agents, were found in Iraq after the invasion, the credibility

of the United States as the remaining super-power has been eroded. Furthermore, the

United States failed to get sufficient evidence to link Saddam's regime to terrorist

. . II Z
orgamzanons

4.7 Implications of the Iraq War' to the Future of Self-Defence

There is the question whether the attacks of September I I ushered in a dramatically new

era in international law, especially with regard to the meaning and scope of the right of

sel f-defence 1\1 For example, Kohen has put forward the question whether a fundamental

nom} as the prohibition of the use of force can be modified by the kind of state practice

demonstrated by the United States in recent decades. This practice includes the United

States invasion of Iraq in alleged anticipatory self-defencell~ However, for the law of the

UN Charter, this can only be done with relevant amendments to the Charter, such as

Article 51. For the same to change the customary law of self-defence, which is already

under the influence of Articles 2(4), 2(6) and 51 of the UN Charter, it needs to be

demonstrated that a large and representative majority of states agree with the American

practice over the years. However, there is no consensus within the international

community allowing the modification of the customary law of self-defence or the genera]

prohibition of the use of inter-state force. 115 In fact, the majority of states in the

international community have been against the pre-emptive practice, especially the

II'- Supra, note I.
111 Michael N. Schmitt, "Counter-Terrorism and the Use of Force in International Law."
<\\'ww.8llnfmillnu/nwcgntc!marshnll/me-pnper_5-cn.pdf> (Retrieved on 12-07-2006)
"' Supra, no Ie R4
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invasion of Iraq in 2003. It is also possible that were the United States not a veto holder,

it would have faced condemnation at the Security Council. However, any threat of

condemnation would be pre-empted by the United States with a threat of a veto.

In the light of international community condemnation of the United States, there is the

likelihood that any state will, in future, be constrained to act outside the parameters of the

international legal framework. It is unlikely that even the United States will in future

show the disregard for international law in a gross manner; the way it did in its invasion of

Iraq. However, the thresholds of terrorist activities that constitute an "armed attack"

warranting resort to the right of self-defence are likely to go down.llIi Schmitt suggests

the criteria likely to drive future assessments of the legality of counter-terrorist

operations.'!' Such operations must be necessary, especially after an initial terrorist

attack, however minimal. However, there must be a sound basis for believing that further

terrorist attacks will be mounted, and that the use of force is needed to counter them. The

response must be strictly proportional to the military advantage envisaged, that is, limited

in nature, targets, level of violence and location to that required to defeat the terrorist

networks. Further, the principal purpose of the counter terrorist operation must be self-

defence, not punishment or retribution. I 1M

Schmitt further argues that the greatest change in the normative expectations of the

international community is likely to be directed to state sponsorship of terrorists. He says

that the threshold of what can be termed as an "armed attack" on a state proved to

II~ SlIPrR, note 1 13.
117 Ihid
IIR Ihit!.
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sponsor terrorists is dropping. He states that relevant factors include UN Security

Council Resolutions.l'" the nature of the terrorist group (for example, its striking

strength), the type of the support rendered, and the legitimacy of the government

involved (that supports the terrorists or provides the safe haven). However, there must be

clear and compelling evidence of the assistance, relationship and co-operation between

the attacked state and the terrorist group. The state conducting the attack bears the burden

f f 120o proo .

Ilowever, the broad American interpretation of Article 51 of the UN Charter, in seeking

to enlarge the permissible scope of self defense, to include pre-emptive strikes, is

tantamount to curtailing both the Charter's prohibition of inter-state force and the

Authority of the Security Council to authorize it. In short, the adoption of the American

interpretation of self-defence would lead, ultimately, to the consecration of the

supremacy of power, and dictates of state interests, over those of law.!"

Since the terrorist attacks in Kenya and Tanzania in 1998 and the United States in 2001,

it can now be argued that there appears to be general agreement on the nature of terrorist

acts that can be treated as constituting armed attacks. Such a description, contained in

Article J. paragraph (g), of the Definition of Aggression, annexed to General Assembly

Resolution JJ 14(XXIX) of 1974,122 may be taken to reflect contemporary customary

IIQ sllrrn.nllte~R
1:'\> surra. note I U
I~I Supra.note R4.1'. 10
I!~'1he 1974 UN General Assembly Resolution on Definition of Aggression, reprinted in United Nations
Rcsolut ions. Series I. Resolutions Adopted hy thc General Assembly. Volume X V. 1974 -197(,. ( lceann
Publications Inc .. New York, 1984). p. 392
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international law. \2.1 The Resolution defines an armed attack as including not merely

action by regular armed forces across an international border, but also the sending by or

on behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out

acts of armed force against another state of such gravity as to amount to an actual armed

attack conducted by regular forces.l" Ilowever, before the right of self-defence can be

invoked, it must be proved, in case of terrorists, that they were acting on behalf or were

under the control of another state. In the Iraq case, the United States failed to establish

this nexus

Overall, in most respects, the law on the use of force and self-defence has proven

adequate in the face of contemporary international terrorism. However, it can be argued

that the dangers of modern terrorism can be said to have resulted in some degree of

softening in the international community understanding. of what terrorist activities

warrant self-defence, if found in the territory of a state that can be proved to be co-

operating with them.125 This means that the threshold of what comprises terrorist attacks

warranting the right of self-defence is likely to fall, and future Security Council and

General Assembly resolutions are likely to be in that spirit.

4.8 Implications of Iraq Wal' for the Future of the Collective Security under the

Sf'cllrity Council

Philippe Sands argues that it is dangerous to imagine a system of international

governance in which some states feel that they can choose the international rules they like

11' Supra, note 113.
I~I Supra. note 122.
I~' Supra, note 113.
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and discard those which they do not.126 Yet, he states, it is the approach adopted by the

Bush Administration, supported by the British Government. He states that they were both

part of the argument for war in Iraq which was devoid of any international support. m

Nevertheless, Sands believes the war in Iraq did not in any way erode the future authority

of the international law, and therefore the collective security system under the United

Nations. He states:

Why not? Because the rules of international law which have been the subject of so
unremitting an assault in the aftermath of 9/11 have shown themselves to be
unremarkably robust. They have not crumbled or been washed away. They have
their detractors, but in far larger numbers they have their supporters. 128

The American and British Governments' perspectives on pre-emptive strikes emphasized

the inability of the Security Council to agree on a process for handling the Iraq crisis and

its failure to meet its responsibilities This position brings into question the efficacy of the

Security Council to handle future conflicts 12<> However, there are two ways of looking at

the lack of unanimity in the Security Council. It can be argued that the failure of the

Security Council to agree to authorize the attacks or to declare the same unnecessary

highlight the continuing inefficacy of the Security Council. However, it can also be

argued that the French, Russian and Chinese approach to the Iraq issue strengthened the

Security Council, especially by showing that it will not simply agree to the demands of

the sole remaining super power. DO In so doing, the Security Council defied being swayed

by the state interests and agenda of the world's super power. The three powers (France,

DI Supra, no Ie 6R, p ..~12
III Ihid
I:l! Ibid
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China and Russia) can be said to have clarified to the international community their clea

intention to remain objective and uphold the letter of international law.

The United States argument that there was no need for a fresh reference of the matter te

the Security Council, after Resolution 1441 of 2002,1~1 for authorization of the pre

emptive strikes due to the threat of the French, Russian and Chinese veto actuall

indicates the lack of objectivity of its claims against Iraq. This indicates that the Unite

States was acting in a subjective manner, its actions dictated by its interests to reman

unchallenged as the world's greatest power. The balance of power in the Council,

system of checks and balances, was designed with a degree of political wisdom by th

drafters of the Charter. Consequently, a majority' supported by one or two of th

b '1 I . 112permanent mem ers cannot necessan y lave Its way ..

In fact, the condemnation of the attacks by these powers clearly eliminates any claims c

a past authorization of the attack, for example, through Resolution 1441 of 2002 L

Therefore, there is no legal basis to affirm that an implied authorization by the Securit

Council exists when the will and intention of some of the members is manifestly again:

the use of force. 1.14

\11 Supra. note 41.
\11 Supra. note 102. p. 240.
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Sands argues that the overall effect of the bashing of the United States and Britain by the

rest of the international community has led to the Bush Administration rethinking its

stand on matters of international security He states that

There are signs that the Bush Administration is rethinking its strategies and its
policies ... it reversed position and dropped its outright opposition to the ICe.
deciding not to veto a Security Council resolution referring the situation in Darfur
to the ICe. .. So against this background, it seems ... that the spirit of the Atlantic
Charter still abounds, that Britain and the United States are bound to re-engage

. I h .. I b d 115wit 1 t err commitment to a ru es- ase system, ...

Therefore. it can be concluded that the isolation of United States and Britain by the rest

of the Security Council veto powers, and the majority of the international community,

reflects a general feeling that the collective security role of the Security Council should

remain objective. This role of maintaining international peace and security should never

be exploited or abused to achieve subjective state interests and agenda by any of the

world powers. This is whether the state terms them as legitimate self-defence or not.

furthermore, the intense condemnation and isolation of United States and Britain is likely

to deter states, in future, from conducting themselves in a manner inconsistent with the

Charter of United States. In fact, Sands has already documented "that as a result of the

isolation of the United States by the international community, it is already rethinking and

changing its attitude to issues of collective security. For example, the Bush administration

has reversed its earlier outright opposition to the International Criminal Court, by

accepting not to veto a Security Council resolution referring the situation in Darfur to the

Court. D6 This shows a change of attitude to mat1ers of collective security. The United

States has also not invaded any other state since 2003 in anticipatory self-defence, though

11< surra. note 6R. r ) 13
1'1' Ibid.
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other states such as Iran and North Korea were grouped together with Iraq as comprising

the "axis of evil."
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CHAPTER FIVE

CONCLUSION AND RECOMMENDATIONS

5.1 Introduction

The study has examined the contemporary concerns of the international community

regarding the use of force with respect to the right of self-defence and its interplay with

collective security. The study, as captured in its two hypotheses, was in essence

answering the question whether the right of self-defence as captured in the United

Nations Charter has on occasions been ahused and whether veiled state interests and

agenda have complicated its interplay with collective security. The study has also

answered the question whether the right as captured in Article 51 of the Charter is

sufficient to deal with contemporary threats and concerns of states. Therefore, the study

answers the question whether there is need to amend the Charter of the United Nations,

by redefining, expanding or even restricting the right. In short, the question that the study

sought to answer, that involves both elements of self-defence and collective security, is

aptly captured by Philippe Sands. lie states:

Are the existing rules adequate? That question has been asked with increasing
frequency since 9/ II. It is said by some that the international legal order is no
longer up to the task it was designed to address in the period after WWlI, in the
face of current challenges. It is said that the rules governing terrorism, wars and
rogue states are inadequate. I

Some of the answers to the forgoing question have been deliberated upon in the foregoing

Chapters and will be examined, in summary form, in this Chapter.

I Philippe Sands, "Lawless World? The Bush Administration and Iraq: Issues of International Legality and
Criminality," 29 Hastings International and Comparative Law Review 300 (2006).
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5.2 Pre-emptive Strikes

It is a hypothesis of this study that states resort to pre-emptive strikes due to a liberal and

broad interpretation of the right of self-defence. The study has demonstrated Article 51 of

the United Nations Charter clearly preserves the customary right of self-defence only

after an actual armed attack has occurred targeting the state resorting to the right This

right can be either individual or collective2 Imminent threats, no matter how dangerous

and irrespective of the nature of the weapons anticipated to be used to launch an attack,

do not warrant anticipatory self-defence, which is clearly beyond the scope of the

Charter.

The study has established that though the right of self-defence was enshrined in the

Charter more than 60 years ago, and subsequently there has been development of

dangerous weapons not envisaged at the time, the same has not altered or modified the

meaning of the right of self-defence as provided in the Charter of United Nations. The

parameters that necessitate and allow the right remain as they were in 1945: an armed

attack or conduct that can be equated to an armed attack, for example, the sending of

bands of terrorists across the frontier to carry out attacks. The General Assembly

Resolution 3314(XXIX) of 19743 may be taken to reflect contemporary customary

international law. The Resolution defines an armed attack as including not merely action

by regular armed forces across an international border, but also the sending by or on

behalf of a state of armed bands, groups, irregulars or mercenaries, which carry out acts

l Article 51 of the Charter of United Nations.
3 The 1974 UN General Assembly Resolution on Definition of Aggression, reprinted in United Nations
Resolutions, Series I, Resolutions Adopted hy the General Assembly, Volume X V, 11)74-1')76, l( h:Cl.l1l1I

Publications Inc., New York, 1984) p. 31)2.
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of armed force against another state of such gravity as to amount to an actual armed

attack conducted by regular forces." However, in line with the Resolution.' a minor

border, for example, accidental shooting across the border by a member of the armed

forces, cannot be regarded as constituting an armed attack.

Regarding what activities constitutes an "armed attack" warranting resort to the right of

self-defence, the study shows that according to Article 51, it is the state resorting to the

right of self-defence that is competent to define what acts constitute an armed attack as

long as the Security Council has not has not intervened as envisaged in Article 516 Those

activities are in line with the General Assembly Resolution 3314(XXlX) of J 9747 that

defines aggression to include not only activities of armed forces, but also those of armed

bands that carry out attacks that can be equated to those of armed forces.R However, it is

the finding of this study that "imminent" threats of an attack do not amount to or cannot

be constructively interpreted to mean an "armed attack."

The study established that pre-emptive strikes to forestall "imminent" threats are not

inconsistent with the Charter of United Nations at all times. Article 39 of the Charter uses

terms such as "any threat to the peace, breach of the peace, or act of aggression" to

describe "imminent" threats that may require pre-emption. However, the resort to pre-

eruptive strikes has to be authorized by the Security Council') Therefore, in line with the

Ilhid.
, Ihid.
6 l lans Kelsen, "Collective Security and Collective Self-Defense Under the Charter of the United Nations."
42 American Journal o( International Law 7lB (194R), nt pp. 791-792.
, Supra, note].
R Ihid.
q Article!'! 24,25 nnd Chapter V II of the Charter of the United Nations.
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Report of the High-Level Panel on Threats, Challenges and Change'" findings, if a state

has good arguments for the need for pre-emptive strikes, it has the right to report to the

Security Council which can authorize anticipatory self-defence or take collective security

measures to pre-empt the threatII The Panel consisted of 16 eminent persons convened

by the Secretary General of the United Nations to evaluate contemporary threats to world

security and propose ideas of eliminating the same.

Proceeding from that background, the study has shown that there lacked adequate ground

for justification of the United States led military action against Iraq in 2003. The reason

arises out of the fact that the invasion of Iraq was not authorized by the Security

Council." Further, Iraq had not directly or indirectly attacked the United States. America

also failed to provide evidence of a link of Iraq support for the aI Qaeda network and

their activities to justify the attack. D

Consequently, the invasion was inconsistent with the parameters of the Charter governing

the resort to use of inter-state force. The study has demonstrated that the justifications for

the invasion on the existence of a right of unilateral pre-emption were flawed and

inconsistent with Article 51 of the Charter, being a case of liberal and broad

interpretation of the right of self-defence. In fact, the Report.l" convinced that pre-

10 Report of the High-Level Panel on Threats, Challenges and Change, U.N. Doc. N591565 (2004)
II (hid, r ('1
12 Rene Paz Munozcano, "The Gulf Conflict 2003: The Illegality of the Use of Force Against Iraq Under
International Law,' <wwwcoladiemx.orgldocslnrticulos/the-p.ulf-conOict-2003 .pdf> (Retrieved on 2R-06-
20(6)
\1 Supra, note l , p. 1m.
I'Supra.note 10.
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eruptive actions without Security Council approval, such as the Iraq mvasion, would

clearly breach inter-state peace and security, concludes that:

The risk to the global order and the norm of non-intervention on which it
continues to be based is simply too great for the legality of unilateral preventive
action, as distinct from collectively endorsed action, to be accepted.V

The study shows that the failure of some states, such as the United States, to fully comply

with the international legal regime, does not in itself mean that the international laws

have fully failed, or that it is impossible to comply with them. In fact, it is a reality of all

legal regimes, whether international or municipal, that cases of lack of compliance and

breach will at times arise. Therefore, cases of breach as demonstrated by the United

States case are a reality of all legal systems and all laws. However, the same is not an

excuse not to revisit the international legal regime governing the use of force, scrutinize

its efficacy and shortcomings and review it in the background of contemporary concerns..

This study is actually geared towards the same.

The common reasons advanced by the proponents for the modification of the use of force

rules is that they do not address the recent changes in technology and political

organization that pose threats to nations. Jurists such as C. G. Fen wick II; and Narelle

Thomasl7 have advanced various justifications such as contemporary availability of

I' Supra, note \0, P 63
I(,C (;, Fenwick. "The Quarantine of Cuha: Legal or Hlegal?" 57 American Journal of International Law
5R9 (1963). Fenwick argues, for example, that if we are to regard an atomic warhead, ready to be fired from
a missile base, as II potential or constructive armed attack when in the possession of one whose intentions
could easily he read from his past conduct, there can be said that there is an armed attack.
17 Narelle Thomas, "The Use of Force and Pre-Emption: A Legitimate Practice Under the UN Charter","
II Murdoch University Electronic Journal of Law I (2004). Available online at
<w\V\v.austlii.edu.au/joumalslMurUE.nflOO4IlJ.html> (Retrieved on 2R-06-20(6). Thomas has argued
that the 2003 Iraq invasion by the United States demonstrates that the Charter system no longer accords
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dangerous weapons technology, the emergence of rogue states and the rise of

international terrorism that now present more immediate threats to national security than

that presented by the traditional attacks by other nation-states

The study has established that most of the contentions regarding the right of self-defence

under the Charter and the advocacy for pre-emptive strikes, without necessarily

originating from the authority of the Security Council, come largely from the United

States, and at times Israel. The majority of the states that form the membership of the

United Nations have not been enthusiastic in advancing theories in support of pre-

emptive strikes. In fact, Philippe Sands says that though the use of force laws "have their

detractors ... in far larger numbers they have their supporters.":" That can be interpreted

to mean that the majority of states have not found the need for the use of unilateral pre-

eruptive strikes crucial. It can be argued that they are satisfied with the present legal

framework whereby the Security Council, a collective mechanism for objectivity, IS

charged with the responsibility.!"

In fact, jurists such as Philippe Sands, have argued that the contemporary international

legal framework is sufficient for contemporary threats and arguments for change are used

as a veil for narrow state interests and agenda." He states:

To be sure, those who make this claim most frequently and loudly are often
associated with the neo-conservative elements that dominate the agenda of
George W. Bush's first Administration. In the months before 9/11, it was clear

with modern political realities, and that it is no longer authoritative on the validation of such actions. which
lire essential for state self-preservation. Thomas has also argued that in light of the escalation of terrorism,
pre-emptive force, aimed lit destroying terror networks, should he considered in terms of an expansion of
the self-defence justification.
lR Supra. note I ..p. ) 12.
IQ Articles 24, 25 and 39 of the Charter of the United NatlOIIS.
?O Supra. note I. p. 301.
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that the Bush Administration was committed to remaking the international rules,
to limiting or killing ofT the rules that were seen to be too constraining ... even
before 9/11 the conditions were in place for an assault on Roosevelt's vision of
international order based on new rules. From this perspective, 9/11 presented a
terri fie opportunity to promote the "anti-international law" project. Little time was
lost. Within days of the attacks on the World Trade Centre and the Pentagon,
lawyers in the Bush Administration had been charged with putting in place the
new legal rules which were necessary to prosecute the response."

Therefore, in consistency with Philippe Sands' foregoing argument, it can be concluded

that dissatisfaction with the law governing the right of self-defence is mostly attributed to

world powers whose policies have been dogged by subjectivity in their attempt to protect

state interests and advance national agenda. The larger, more objective portion of states

who are lesser players in global politics can be said to have little or no reservations.

Philippe Sands argues:

The rules of international law which have been the subject of so unremitting an
assault in the aftermath of 9/t I have shown themselves to be remarkably robust.
They have not crumbled or heen washed away. They have their detractors, but in
far larger numbers they have their supporters.f

The study has therefore found the hypothesis that states resort to pre-emptive strikes

because they have misconceived and liberally interpreted the provisions of Article 51 of

the United Nations Charter to be true.

5.3 Self-Defence Activities as the Cause of the Paralysis of the Collective Security

System

This study was also based on the hypothesis that state agenda and interests veiled in the

self-defence activities are to blame for the paralysis of the collective security system

211hid
12 Ibid. p. 312.
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under the Security Council. The study has found that national interests and agenda

especially among the permanent members has curtailed objectivity of the Council, and

more so the application of the veto. Consequently, the Council has not been competent in

its management of international peace and prevention of threats to inter-state security as

envisaged in the Charter.t'

The case study of the United States pre-emptive mvasron of Iraq in 2003 in "self-

defence" demonstrated a clear example of how state interests and agenda have dogged

the exercise of the right of self-defence. Though the Security Council was supposed to, as

provided under the Charter, authorize the pre-emptive actions," it could not because

China, Russia and France were not convinced with the United States' claims of

destructive weapons and terrorist links in Iraq." Consequently, the Security Council was

paralyzed and rather than the United States respecting the failure to arrive at a consensus

among the permanent members as lack of legitimate and objective case, it invaded Iraq.

Being a veto power, no resolution could he passed against the United States condemning

the invasion because the United States could simply veto it.

Ultimately, the United States invaded Iraq and quickly overthrew Saddam Hussein's

regime. However, United States has not been able to, so far, demonstrate the existence of

any alleged weapons of mass destruction or any clear link between Iraq and terrorist

21 Michael Bothe. "Terrorism and the Legality of Pre-emptive Force," 14 European J.QIJrnaiQfInternational
l.aw 240 (20(H)
21 Supra, note 9.
l~ Supra, note 12.
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groups. The United States therefore failed to prove that the threat was compelling.i" It

was such reservations that other Council members had that made them not to

enth usiastically support the invasion 2i

Therefore, the aftermath of the invasion of Iraq has proved that the Security Council

members were right in their unwillingness to authorize pre-emptive action. This can be

taken as an affirmation that the Security Council can competently determine what acts

constitute actual threats to international peace and security. The study has demonstrated

that the United States arguments were dogged with unconvincing information and flawed

legal arguments. Subsequently, the United States invasion cannot be regarded as

legitimate. Furthermore, the United States' use of force has been widely condemned in

the international community."

The hypothesis of this study that states' national interests have dominated individual and

collective self-defence activities and have been the causes of the abuse of the right has

been shown to be true.

5.4 Recommendations

In order to ensure that the use of force in self-defence is not open to abuse or use as a veil

for advancing state interests and agenda, and that it meets contemporary challenges that

are of concern to the security of states, the study identifies the following as being crucial:

:~ Ibid.
:' SUPrR. note n. p. 240.
lR Supra. note 12.
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l The study recogruzes the fact that the Charter of the United Nations, properly

understood and applied, is equal to the task of regulating the use of force in inter-state

relations. Consequently, Article 5\ needs neither extension nor restriction aimed at

creating new rights or eradicating some contemporary ones. further, where the right of

self-defence is restricted, Chapter VII of the UN Charter efficiently and competently

empowers the Security Council to deal with every kind of threat that may confront a

state.

2. The status quo with respect to pre-emptive strikes should be maintained. Under

Sections 24. 25 and 39 of the UN Charter, a state requires the autho'rity of the Security

Council to resort to pre-emptive strikes. This means a state or a group of states should

resort to pre-emptive strikes only after authority from the Security Council. The right

should continue to be governed by the Security Council. The 'reason is that the Security

Council is a check and balance against the abuse of the right and ensures that if there are

good arguments for preventive military action, with good evidence to support them, it can

authorize such action if it chooses to, However, should it fail to authorize the use of

force, it does not necessarily mean that it is the end of the road for the state involved.

There will be time and the option to pursue other strategies, including persuasion,

negotiation, deterrence and containment - and to visit again the military option through

the Security Council which will in this instance be persuaded by the efforts of the

concerned state. 2Q

'Q
- Supra, note lO,p.63.
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Clearly recognizing that authorizing unilateral pre-emptive actions by states and

sacrificing the collective security mechanism would take the international community to

serious inter-state anarchy, the High Level Panel Report recommends the maintenance of

the status quo, with only efforts being made to make the present arrangement more

effective.·11I It states:

For those impatient with such a response, the answer must be that, in a worldfull
of perceived potential threats, the risk to the global order and the norm of non-
intervention on which it continues to be based is simply too great for the legality
of unilateral preventive action, as distinct from collectively endorsed action, to be
accepted. Allowing one to so act is to allow all."

The Report" was the work of a panel of sixteen eminent and experienced people, drawn

from different parts of the world, mandated by the United Nations Secretary General to

assess current threats to international peace and security. They were to evaluate how the

existing policies and institutions have done in addressing those threats. Proceeding from

that background, they were to recommend ways of strengthening the United Nations to

guarantee collective security in the contemporary world.

Given the diversity and experience of the panel that produced the Report" for the United

Nations, and considering the range and depth of recommendations on collective security,

this study is in agreement with the Report" on the above recommendation with regard to

the unilateral right of pre-emptive action.

\Olhid
'\ Ibid
\llhid
\\ Ibid
\I Ihid
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Therefore, changes should not be aimed at finding alternatives to the Security Council as

the institution with the mandate to authorize pre-emptive action, but to making it work

better than it has in the past." For example, recognizing the unilateral right of states to

wage pre-emptive strikes would take the international community to the pre-Charter

scenario. It would result in all manner of perceived threats being justified as imminent

and as warranting pre-emptive action. The achievements of the Charter in clearly

prohibiting all manners of aggressive self-help and to an extent regulating international

anarchy would be eroded. In fact, it can be argued that one of the greatest successes of

the Security Council system is that since its inception in 1945 at the end of a devastating

World War, there has never been a war of such magnitude again.

-' To effectively combat contemporary terrorist threats, which the study has already

recognized that the current international legal framework is sufficiently equipped for, the

Security Council should devise a schedule of predetermined sanctions for states' non-

compliance with the Security Council's counter-terrorism resolutions. The General

Assembly should also rapidly complete negotiations on a comprehensive convention on

terrorism that should incorporate a clear definition of what constitutes acts of terrorism .:'6

Currently, there are various anti-terrorism treaties covering the various aspects and

manifestations of the terrorism problem, for example, hijacking of airplanes. There is

therefore the need for a comprehensive treaty that brings together all the existing treaties

and closes any gaps that may exist as it addresses contemporary concerns.

" Ibid.
'~lIi.R.hi Owada, "The I Inited Natim~ and the Mllintenllnl:e of Inliematioolll Peace and Security: The Current Debate
in the l.ight of Reform Proposals." Keynote Speech 811he Research Foru m 00 International Law, En ropean Socictv of
Inlemnlimal Law, 011 26 May 2005, <www.esjl-sedj.ol·g/english/pdf/(imevaKeYTlole.pdf'> (Retrieved on 15-08-20(6)
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4. The system of collective security under the Security Council, which in part regulates

the exercise of the right of self-defence, and is the fruit of painstaking efforts over more

than a century to create a viable structure of international governance based on the rule of

law, should be respected and upheld by all states. ~7 It should not be allowed to collapse,

but rather, states should aim at making it more effective. It is in itself a collective self-

defence mechanism, and a means of guaranteeing even the weakest and smallest of states

of their security.

5. Though the use of the veto has at times paralyzed collective action under the Security

Council, or prohibited the condemnation of activities that go beyond the parameters of

self-defence, it should be admitted that it might be practically impossible to reform the

veto system and largely the Security Council system of exercising its mandate. The

reason is that such changes are also subject to a veto. The veto sanction is a political

expression of power reserved for the five permanent members. There is doubt that the

five powers can readily give away this powerful right or readily share it with others.

Though it can be argued that the veto power should be restricted to prevent its misuse,

practically it may be impossible. A radical reform of the veto may seem a hopeless quest

given that amendment requires the consent of each permanent member, with each having

a veto power.

'"lhid.
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The High Level Panel Report acknowledges that it may be impossible to overhaul the

Security Council. Consequently, what should be the goal is making the Security Council

work more objectively and effectively." It states:

One of the reasons why states may want to bypass the Security Council is a lack
of confidence in the quality and objectivity of its decision-making. The Council's
decisions have often been less than consistent, less than persuasive and less than
fully responsive to very real state and human security needs. But the solution is
not to reduce the Council to impotence and irrelevance: it is to work from within
to reform it. ~Q

This study is in agreement with the Report, and recommends that Security Council

members should always be put under pressure by the community of states to act

objectively and in a manner that is devoid of narrow state interests and agenda.

Widespread condemnation of Security Council members that use the vote subjectively

and to protect narrow state interests would over time minimize the r.eadiness with which

such members resort to the veto.

6. States should approach the issue of collective security with objectivity and good faith.

Unnecessary conflicts and tensions should be eliminated. Consequently, states, whether

veto powers or not, should not allow cheap state interest and agenda to derail their

obligations to the community of states with regard to collective security. In essence, this

study calls for a unity of purpose in the international community with regard to the use of

the right of self-defence, its interplay with the collective security and in the activities of

the Security Council.

1M Supra, note I(). p. (,5

'Olhid. r M.
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7. The High Level Panel Report'" recommends that for purposes of objectivity and

effectiveness, in considering whether to authorize or endorse the use of force, the

Security Council should be governed by five basic criteria:

i. seriousness of threat: the Security Council should investigate whether the threatened

harm to state is sufficiently clear and serious, and one to justify prima facie the use of

force. In cases that call for humanitarian intervention, such as internal threats, the

Security Council should first debate whether they do involve genocide and other large-

scale killings. ethnic cleansing or serious violations of international human rights and

international humanitarian law.

II. proper purpose: it should be sufficiently clear that the pnmary purpose of the

proposed military action by the Security Council should be for the halting or averting the

threat in question. There should be no other purposes or motives·involved.

iii. last resort the Security Council should first sufficiently exhaust any non-military

options for meeting the threat in question. There should be reasonable grounds for

believing that other measures will not succeed. Already, Chapter VII of the UN Charter

recognizes that the Security Council should first pursue pacific enforcement measures

before deciding to resort to the use of force.

iv. proportionality of the actions: the scale, duration and intensity of the proposed

military action by the Security Council should reflect the minimum action necessary to

meet the threat in question

v. balance of consequences: Before authorizing the use of force, the Security Council

should investigate and answer the question whether there is a reasonable chance of the

If) lhid., r 67.
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military action being successful in meeting the threat in question. The Security Council

should, therefore, determine whether the consequences of action would not end up being

worse than the consequences of inaction or mere economic and related sanctions."

This study is in agreement with the above recommendations of the Report42 that would

playa role of making collective security more effective and contribute to the elimination

of state interests and agenda in the activities of the Security Council. As such, pre-

emptive strikes would legitimately and effectively be utilized within the collective

security arrangement of the United Nations and therefore incidences of unilateral pre-

emptive actions diminished. With an effective collective security system, the resort to the

right of self-defence would be more consistent with Article 51 of the UN Charter as states

would feel more secure and less threatened. States would have less need to resort to self-

help. This study recommends that the above guidelines for the authorization of the use

of force should be embodied in declaratory resolutions of the Security Council and

at 41Gener Assembly.'

" lbid
I~ Ihid
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