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ABSTRACT

Every democracy ought to have a mechanism through which the public participate in the

management of public affairs, including the law-making process. Sovereignty, including that

of Parliament, belongs to the people but owing to the impracticability of every citizen

participating in the legislative process; their representatives in Parliament represent their

views. Kenya, a representative democracy has adopted this model.

However, the 2010 Constitution of Kenya introduces aspects of participatory democracy by

requiring that the public be involved in, among others, the legislative process. These

provisions are yet to be fully implemented since a framework to facilitate public participation

has not been put in place. The practice prior to the new constitutional dispensation still

obtains, although some attempts have been made to allow the participation of the public. That

said, various pieces of legislation have been passed without public input. The lobbying

preceding such legislation has invariably put Members of Parliament in a dilemma between

serving their own interests and those of the electorate.

The concept of public participation is not entirely new; international instruments recognise

the right to participate in public affairs, while some countries have put in place mechanisms

for public participation in the law-making process and in some instances, the court has

nullified legislation passed without the requisite participation of the public. Although the

Kenyan Parliament has been strengthened over the years, it has not been responsive to public

view.

This paper evaluates the existing mechanisms for public participation by examining the

Constitution, Standing Orders of the National Assembly and the practices in place for public

involvement in the legislative process. The evaluation is based on an analysis of print and

electronic material and on the basis of data generated. This paper identifies the existing

avenues for public participation and recommends measures to give effect to constitutional

provisions on public participation in the law-making process.
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CHAPTER ONE: INTRODUCTION

1.1 INTRODUCTION

A democratic nation, by definition, must have some mechanism through which leaders

consult and account to the citizenry.' Typically, this mechanism of accountability and

consultation is provided during periodic elections when the electorate holds Members of

Parliament to account.' In recognition of the right to participate in public affairs, Article 118

of the 2010 Constitution of Kenya obligates Parliament to conduct its business in an open

manner, including holding its sittings and those of its committees in public. In addition, the

Constitution places a duty on Parliament to facilitate public participation and involvement in

the business of Parliament and its committees including the legislative process.' Unless there

are justifiable reasons in exceptional circumstances to be determined by the Speaker for

exclusion of the public or media, they shall be allowed to participate in the sittings of

Parliament or its committees.' The national values and principles of governance as provided

in the 2010 Constitution underscore, among others, the importance of public participation.'

These constitutional provisions reinforce the right of citizens to participate in public affairs.

Although the Constitution provides for public participation, the necessary measures are yet to

be put in place to give effect to these provisions. The position obtaining before the 2010

Constitution came into force subsists and is, therefore, relevant. for purposes of evaluating

public participation in the legislative process in Kenya.

The right to. participate in public affairs is not entirely a new phenomenon. In the

international sphere, international human rights instruments recognise the need to involve the

public. The International Covenant on Civil and Political Rights (ICCPR), 19666
, for

Czapanskiy Syma and Manjoo Rashida, 'The Right of Public Participation in the Law-Making Process
and the Role of the Legislature in the Promotion of this Right' (2008) 19 Duke Journal of Comparative
International Law 1 at 1.
Ibid; Members of Parliament in Kenya may be recalled once Parliament passes legislation to
operationalize Article 104 of the 2010 Constitution.
Constitution of Kenya, Article 118 (1).
Ibid Article 118 (2).
Ibid Article 10 (2) (a).
International Covenant on Civil and Political Rights, UN Doc. I-14668 (16 December 1966) (Entered
into force 23 March 1976), article 25.
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instance, through General Comment Number 25 adopted by the Human Rights Committee,

requires the establishment of mechanisms for public participation. This is also reflected in the

Universal Declaration of Human Rights, which in Article 21 (1) states that:

"Everyone has the right to take part in the government of his country, directly or
through freely chosen representatives."

The Human Rights Committee of the United Nations (UN) in the General Comment 25

provides guidance to the member states on interpretation of rights provided in the ICCPR.

The General Comments are, however, not binding and only assist States in clarifying the

content of these rights, although they are persuasive and may become binding over time when

it forms part of customary international law.' Comment 25 on Article 25 of ICCPR outlines

the main features of the right to include extending the right to take part in public affairs to all

in the exercise of political power including the legislative process' The participation can

either be directly or indirectly through representatives, but the General Comment does not

state whether both direct and indirect forms of participation should exist in a political system

or whether representative democracy precludes the need for direct participation." Citizens

may also exercise their right to participation through public debate and dialogue with their

representatives.'? It obligates states to take necessary measures to ensure that citizens have

adequate opportunity to enjoy the right to participate in political processes. I I

At the very rmrumum, Article 25 of ICCPR imposes a duty on states to ensure public

participation in the law-making process. How States give effect to this right is however

dependent on the context and political system of each country.

In Kenya, a representative democracy," the citizens elect representatives, in particular,

Members of Parliament to represent them in law-making. Ideally, legislators are expected to

speak for their constituents in Parliament and carry out their will in enacting legislation. To

achieve this, they are supposed to be accessible to their constituents, listen to their views and

Report of the Oxford University on Comparative Survey of Procedures for Public Participation in the
law-making process for the National Campaign for People's Right to Information (April 201 1) at page
6.

10

II

12

Supra note at 6 paragraph 5.
Ibid
Ibid at paragraph 8.
Ibid at paragraph 1.
Constitution of Kenya, Articles 1(2),4 (2) and 32.
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consider them as they take positions on legislative issues. In a democracy like Kenya, for the

Government to fulfil its promises to the people, it is imperative that it engages meaningfully

with the public and responds to public opinion." This research sought to find out whether, or

to what extent, the public are involved in the law-making process.

Before the 2010 Constitution of Kenya came into force, there were insufficient mechanisms

for most Members of Parliament to consult their constituents. This position continues to

obtain pending the operationalisation of current constitutional provisions on public

participation through the establishment of mechanisms to facilitate such participation.

Although offices have been set up in some constituencies through the Constituency

Development Fund, until the new Constitution came into force, parliamentarians and

Parliament collectively were not obligated to consult their constituents on legislative issues.

However, it is important to acknowledge what some Members of Parliament, such as that for

Karachuonyo Constituency in the loth Parliament, have done to enhance public access to

them. Besides setting up a website for his constituency like several of his counterparts, this

Member of Parliament has installed teleconferencing equipment at his constituency offices

through which constituents can reach him." Although the facilities may not have been set up

purposely for consultation on legislative issues, they do provide a forum for such

consultation. Nevertheless, the internet as a mechanism for consultation comes with

limitations since many Kenyans - particularly those in rural areas - have low computer

literacy and low access to such facilities." Mainly, parliamentarians account to their

constituents after five years when they seek a fresh mandate through the electoral process.

However, this is set to change once Article 104 of the Constitution on recall of Members of

Parliament is operationalised. Unfortunately, by this time they may have taken actions in the

discharge of their legislative role, which in some cases goes against the general will of their

constituents but which would still be valid.

Although public involvement was allowed in the pre-20lO constitutional dispensation, it was

not formalised. This is also the case in the United States where representatives are not under

13 Edigheji amana 'Political Representation in Africa: Towards a Conceptual Framework' (2006) 31
Africa Development 3 at 93.
Cherono Stella, 'Face to face link with MP at the touch of a button', Daily Nation (19 May 2010)
available at http://www.nation.co.keiNews/regional (Accessed on 1 June 2010).
http://karachuonyoconstituency .com/
'Internet Use Low in Rural Areas Despite Better Access', Business Daily 31 August 2011 available at
http://www.businessdailyafrica.com (accessed 10 October 2011).

14
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any obligation to take into account the views of the public or of organisations in their

legislative functions and only pay the price of ignoring public input when they seek a fresh

mandate during elections."

This research report analyses the avenues for public participation in the legislative process in

Kenya both under the pre-20 10 and the 2010 Constitution and proposes the establishment of a

framework requiring parliamentarians to involve the public in the legislative process in line

with the requirements and spirit of the 2010 Constitution. Such a framework would impose a

duty to provide meaningful opportunities for public involvement in the legislative process

and require that measures be put in place to enable the public to utilise the opportunities

provided. This can be done by providing access to Parliament and providing opportunities for

submissions and representations or providing a forum for public hearings. All these avenues

for public involvement need to be consistent with representative democracy.

Courts in jurisdictions such as South Africa have examined the need for the establishment of

mandatory mechanisms for public participation in the legislative process to actualise such

participation as envisaged in the Constitution." The Courts have ruled in support of the

establishment of such mechanisms." The position taken by the South African Constitutional

Court is predicated on the concept of participatory democracy. This paper sought to place the

jurisprudence in the context of representative democracy, while looking at comparative

jurisdictions like Namibia," which have constitutional structures for public participation in

the legislative process.

There are many intrigues in the Kenyan legislative process, which are obviously not intended

at serving the interests of the electorate. The lobbying that precedes the passing of bills in

Parliament points to the reality that Members of Parliament invariably consider party

affiliation and other vested interests whilst casting their votes. This takes the form of horse-

trading of votes, bargaining for the inclusion of certain items in bills, amongst others. At no

stage do they consult their constituents. What happens then when the legislators' interests or

16

17

18

Constitution of the United States of America.
Constitution of the Republic of South Africa, Section 72 (1) (a) and 118 (1) (a).
Doctors/or Life International v the Speaker of the National Assembly & others (2006) (12) BCLR 1399
(CC) available at http://www.commonlii.org/zalcases/ZACC/2006111.html (Accessed on 15 July
2009).
Constitution of Namibia, articles 17 and 45 available at http://www.orusovo.com/namcon (Accessed on
15 July 2009).

19
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those of their political parties are at variance with those of their constituents? Experience

demonstrates that legislators pursue their own vested interests or those of their political

parties. Others even abdicate their responsibility of law-making by abstaining from voting

when the bills are being debated in Parliament. There have been allegations that bribery and

other forms of inducement, under the guise of lobbying are rife in Parliament." For instance,

the Tobacco Control Bill, 2004 that was subsequently passed into law brought to light intense

lobbying by interest groups on bills before Parliament that they have an interest in?1

In the past, the Kenyan Parliament passed laws that elicited a lot of resistance and outrage

from some sectors of society and the public at large." Such laws include the Statute Law

(Miscellaneous) Amendment Act 2007 that amended various laws, among them, the Anti-

Corruption and Economic Crimes Act (ACECA) which ended up being weakened, thereby

compromising the anti-corruption legislative framework. Section 30 of ACECA was

amended to preclude admissibility in criminal proceedings of evidence obtained from a

suspect pursuant to a notice issued by the Kenya Anti-Corruption Commission (KACC).

Several years later, in the new constitutional order that requires public participation,

Parliament, while passing the Ethics and Anti-Corruption Commission Act, 2011, which

amends ACECA and establishes the Ethics and Anti-Corruption Commission, did so in haste

thereby locking out public participation and even deleting provisions that had been

incorporated into the bill pursuant to a consultative process and' public participation.v' The

passing of the Kenya Communications (Amendment) Act 200924 that gives the Government

unfettered discretion to regulate media content has the effect of stifling freedom of the press.

Section 88 of the Finance Act, 2008 that precludes Members of Parliament from paying

20 Rugene Njeri, 'Bribery in Kenya's Parliament', Daily Nation (16 May 2009) available at
http://www.nation.co.kelNews/-/1056/599016/-/view/printVersion/-/6tkxp7zJ-/index.html(Accessed
on 25 September 2009). Interview with Stan, a lawyer, in Nairobi on 8 October 201 Iconfirms the view
that Kenya legislators put their personal interest before that of their electorate.

21 Stapenhurst Rick, Johnson Niall, Pelizzo Ricardo, 'The Role of Parliament in Curbing Corruption'
(World Bank: Washington, 2006) at 252, available at http://books.google.co.ke?id (Accessed on 25
September 2009).

22 Ubwani Zephania, 'Regional law society condemns Act as an assault on democracy' Daily Nation (7
January 2009) available at http://www.nation.co.kelNews/-/1056/511904/-/uI7p6j/-/index.html
(accessed on 15 December 2010) (statement by Dr. Allan Shonubi, chairman of the East Africa Law
Society commenting on the Kenya Communication (Amendment) Act 2008).
The author participated in the consultations during the development of the bill and observed the public
give their input on it in a forum convened by the Commission on Implementation of the Constitution
and later, when Parliament debated and passed the bill in one evening.
Kenya Communications (Amendment) Act No, 10/2009, section 46 (c), (h).

23

24
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taxes, al beit now unconstitutional in view of Article 210 (3) of the 2010 Constitution, is

another legislation that was obviously passed contrary to public opinion.

This paper explores the extent to which the public could participate in the legislative process

and the need to enhance its participation. Arguably, public input would improve the quality of

legislation besides upholding the right of the public to give their input in the legislative

process. Given the complexity of legislative issues, if more views are taken on board, the

outcomes will certainly be better.

1.2 PROBLEM STATEMENT

Public participation is essential in decision-making including during the legislative process

where the views and desires of the public should be incorporated and reflected in the laws

passed by Parliament. Kenya is a representative democracy where the people elect

individuals to represent them in Parliament. It is envisaged, that those elected will effectively

represent the interests of the people. However, this has not been the case. This was because

the entire legislative process was the preserve of Parliament and even if there were

consultations, the views given were easily ignored since there was no legal requirement for

public participation. The 2010 Constitution provides for public participation in the legislative

process. However, despite this noble constitutional provision, the level and manner of public

participation is still dismal and the factors contributing to this state of affairs 'have not been

appropriately examined. There is need to evaluate the extent to which the law provides

avenues for public participation and the extent to which.

1.3 CONCEPTUAL FRAMEWORK
Political representation does not have a universal definition. It is, however, a critical

component in every modern democratic polity. 25

Fairlie defines representative democracy as the type of democracy where powers of

sovereignty are delegated to elected representatives who exercise them for the benefit of the

whole nation."

25 John Mills (1862) in Edigheji Omano 'Political Representation in Africa: Towards a Conceptual
Framework' (2006) 31 Africa Development 3 at 93-119 available at www,codesria,orglIMG/pdfl7-
edigheji,pdf(accessed on 6 April 2011),

26 Fairlie Archibald, 'The Nature of Political Representation', (1940) 34 The American Political Science

13



One of the fundamental requirements of democracy is the capacity of the citizens to

participate freely in governance without any hindrance." The different conceptualisations of

political representation are largely based on the different interpretations of the relationship

between the representative and their constituents as well as the roles of the representativer"

Representative democracy in this study is used in the context of the public's involvement and

representation in the legislative process. The public's right to participate in decision-making,

which is now a constitutional right,29 is envisaged in human rights discourse and is provided

for in several human rights instruments." The framework for public participation and access

to the business of Parliament in Kenya is provided for in the Constitution, legislation,

parliamentary procedures and practices and administrative mechanisms as shown in Chapter

Three of this paper.

1.4 RESEARCH OBJECTIVES

1. To evaluate the laws relating to and the mechanisms for public participation in the

legislative process.

2. To evaluate the extent of public participation and how legislation incorporates and is

reflective of public views/opinion.

3. To recommend ways of enhancing public involvement in the law-making process.

1.5 RESEARCH QUESTIONS

The study will be guided by the following research questions:

1. Are there sufficient laws and avenues that facilitate members of the public to participate in

the legislative process as envisaged in the 2010 Constitution?

2. What is the extent of public participation in the legislative process and how does this affect

the quality of legislation and efficiency of Parliament in carrying out its legislative function?

30

Review 2 in Edigeji Omano'Political Representation in Africa: Towards a Conceptual Framework'
(2006) 31 Africa Development 3 at 93-119, available at www.codesria.org/IMG/pdf/7-edigheji.pdf
Nwabueze Benjamin, Democratisation, (Spectrum Law Publishers: Ibadan, 1993).
Ibid.
Constitution of Kenya in Article 1 (1) declares that sovereign power belongs to the people and in 1(2)
that the people may exercise such power directly or through their representatives, both at the national
and county levels.
African Charter on Human and People's Rights adopted 27 June 1981, AU Doc. CABILEGI67/3
(entered into force 21 October 1986) African Union Constitutive Act adopted on 11 July 2000 AU Doc.
AHG/Decl. 143 (XXXV) (entered into force 26 May 2001).

27

28

29
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1.6 HYPOTHESES

1. The existing laws and avenues for public participation in the law- making process in Kenya

are inadequate.

2. Although the 2010 Constitution has provisions on the right of members of the public to be

involved in the legislative process and have their views taken into account while enacting

laws, these provisions are yet to be given full effect.

3. Effective participation of the public in the law-making process would improve the quality

and ownership of legislation.

1.7 SCOPE OF THE STUDY

Parliament has several functions in which legislators represent their constituents. However,

this study focuses on the function of representation in the legislative process. The study

draws comparisons with other jurisdictions such as South Africa and Namibia whose

constitutional provisions on public participation are similar to Kenya's. The study also

examines the legislative process in Kenya, in particular, existing avenues for public

participation and the engagement of Members of Parliament with their constituents with

regard to the law-making process.

1.8 LITERATURE REVIEW

The existing literature on public participation emphasises the role of elections in legitimising

the government and the opportunity to participate in governance and hold their

representatives to account. In the absence of clear constitutional provisions on whom

sovereignty is. vested, the sovereignty of the Legislature, made it impossible to invalidate

actions of Parliament, including legislation on the basis of procedural lapses. There have been

allegations of bribery and manipulation in the Kenyan Parliament, while the discourse on

direct and representative democracy has been ongoing for many years as a result of perceived

inadequacy of representativeness in representative democracies. Some proponents of public

participation have only focused on the inclusion of minorities, while discussions on the

initiatives to strengthen legislatures in African countries, including Kenya, show that such

initiatives have resulted in more assertive legislatures, but do not say whether there is any

corresponding improvement on their responsiveness to public views.

15



Wanjala S. et al posit that;

'One of the main indicators of a democratic practice is the periodic holding of free
and fair elections. The more competitive the election is, the more refined the
democratic process. Elections normally offer a country's citizens the chance to
participate in governance. This they do by retaining residual power over the
government and if possible, exercising the power to reject an errant government or
one that did not fulfil the promises made at earlier general election. '31

The authors recognise the power that the public wield over government. However, this power

is exercised only during elections which are held every five years. This would be limiting

democracy to elections. It would be reductionist to conclude that elections in themselves,

whether free and fair or not, are sufficient benchmark, hence, evidence of democracy.

Elections must be accompanied by certain practices like consultation that add value to the

citizens' belief in those who represent them and the institutions to which they have ceded part

of their sovereignty."

In underscoring the difficulty of invalidating legislation, Nwabueze holds the view that the

sovereignty of the legislature implies that any act purporting to have been passed by it is valid

and effective, irrespective of any defect in procedure. This is because if a legislature is

sovereign, a mere defect in procedure cannot operate to invalidate an act which is otherwise

within the power of the legislature." He however does not consider the duty of legislators to

consult the public in the legislative process or to take into account.their views.

While arguing for the entrenchment of public participation in the Kenyan constitutional

order, which is the position now, Mbondenyi does not look at the mechanisms for public

participation in the Kenyan legislative process or the absence of such mechanisms. 34 He also

fails to suggest mechanisms to enhance such participation.

1.8.1 Allegations of bribery and manipulation in the Kenyan Parliament
There have been allegations that Members of Parliament take bribes as inducements during

lobbying for passing of bills in Parliament." When the then Minister for Health the Hon.

31

33

34

Wanjala Smokin, Akivaga Kichami and Kibwana Kivutha, Yearning for Democracy: Kenya at Dawn
of a New Century (Claripress: Nairobi, 2000).
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Charity Ngilu introduced the National Health Insurance Bill, 2004 in Parliament, some

Members of Parliament were flown to five-star hotels in Mombasa and given gifts under the

guise of lobbying to influence their voting in Parliament."

Such actions could undermine the supremacy and autonomy of Members of Parliament as

legislators who are expected to represent their constituents' interests are manipulated by

persons with an interest in a bill that is before Parliament. The National Health Insurance

Bill, 2004 would have promoted the social welfare of the majority of Kenyans, who, given a

chance, would have overwhelmingly voted for it as it would have afforded them easy access

to quality healthcare.

1.8.2 Discourse on direct and representative democracy
The disillusionment with representative institutions is not an African or Kenyan problem.

Countries the world over have grappled with the inadequacy of representativeness in

representative democracy, giving rise to discourse on direct and representative democracy."

Low voter turnout, weak political parties and representative institutions have been interpreted

as disaffection for representative democracy and given rise to a shift by some democratic

nations to a more participatory approach." as voters, having lost patience in all forms of

intermediaries between their opinions and public policies want to run the show directly." The

proponents of representative democracy look at elections as the only avenue through which

citizens show their preference and leave policy and law-making to their representatives, while

direct democracy places control of government in the hands of the people." Given the

limitation of direct democracy in large polities like Kenya, representative democracy remains

the most viable model. The discourse on direct and representative democracy only identifies

weaknesses in the latter but does not offer solutions to strengthen it. Other proponents of

direct democracy advocate the use of popular initiatives and, in some cases, referenda, and

urge that the increasing role of direct democracy eclipses legislatures but does not do away

with representative government entirely."
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Radical democrats, on the other hand push, for broader public participation in decision-

making and maintain that citizens should have more direct roles in public choices. They also

emphasise deliberation, which entails citizens addressing public problems by reasoning

together on how best to solve those problems.Y Radical democrats point out the deficiencies

of representative democracy and advocate for direct participation and deliberation. They also

talk of strengthening competitive representation so that the three models complement each

other." However, they do not say how responsiveness in representative democracy can be

achieved. While recognising the various approaches to public participation, some proponents

of public participation observe that there are diverse elements in the socia-political context

that define the structure, scope and potential impact of such approaches. These include the

balance of power between political actors, electoral competition, the relationship between

social movements, political leaders and the capacity of organised groups and the attention

expected by the citizens from the government." The proponents, however, focus more on the

factors that inhibit citizen participation without proposing measures to surmount the

limitations to citizen participation.

1.8.3 Public participation
Some proponents of public participation have endeavoured to define what public

participation entails and the importance of the right to participate in decision-making. They

set out the legal foundations of the right to participate, as well as the pre-conditions for such

participation, and proceed to suggest mechanisms to facilitate the participation." The

participation is however limited to inclusion and representation of minority groups In

decision-making through legislative representation, power-sharing and self-government of

minorities.

1.8.4 Efforts to Strengthen Legislatures in Africa
Since the resumption of multi-party democracy, a number of legislatures in Africa have

undergone changes to strengthen them. Extant literature indicates that legislatures in Kenya,

Uganda and South Africa have emerged as independent arms of government and have
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asserted their independence from the Executive.46 The literature gives an account of the

various initiatives to strengthen the legislature in Kenya and how the performance of

Parliament has been enhanced in many respects. However, it does not evaluate or state

whether the initiatives have enhanced the representativeness of Parliament or its

responsiveness to public opinion, particularly in the discharge of its legislative function. In

addition, available literature on the increasing assertiveness of the Kenyan and Ugandan

legislatures does not consider avenues for public participation. While the literature mentions

lobbying of government departments and public hearings by such departments, it does not

address the effectiveness of these initiatives. Regrettably, the assertiveness has seen

legislators in both Kenya and Uganda sometimes serve their self-interest by voting to

increase their salaries in total disregard of the wider public interest." The literature further

does not measure the responsiveness of the legislatures or recommend interventions to

enhance their responsiveness or their provision of mechanisms for public input. Besides

evaluating the assertiveness of legislatures on the continent and how they operate, the

findings of a research report on African legislatures also show that a majority of respondents

were of the view that legislators should listen to the views of their constituents and that civil

society in some countries including Kenya and South Africa, has been allowed access to

parliamentary committees to give input." Nothing, however, is said of the effectiveness of

civil society participation, its extent, whether the views of civil society are reflective of public

opinion and what should be done to broaden and enhance participation of the public in the

affairs of Parliament.

This paper examines the existing mechanisms for public involvement in the legislative

process and recommends measures to be taken to give effect to the Constitution's provisions

on public involvement.

46 Joel Barkan, Legislative Power in Emerging African Democracies (Lyne Rienner Publishers: Boulder,
2009), available at http:www.rienner.com/uploads/4q8db50eqcdfb.pdf (Accessed on 4 March 2011).

47 Robert Nakamura and John Johnson, 'Rising Assertiveness in Uganda and Kenya 1996-2002', available at
http://www.cid.suny.edu/publicationsl!Nakamura%20Rising%Legisaltures%20in%20Uganda%20 and %20
Kenya (Accessed on 4 March 2011).
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1.9 METHODOLOGY

The research ana lysed available books, journal articles, statutes, treaties, court decisions and

reports on the subject. It also carried out a comparative analysis of public participatory

mechanisms in countries such as South Africa, Namibia, United States of America and

Greece, among others. The choice of countries is random, but includes both more developed

democracies and African countries with similar socio-political contexts to Kenya's. The

methodology entailed observation and conducting interviews on persons from various

backgrounds. Efforts to interview Members of Parliament to get their views on public

participation in the legislative process were, however, unsuccessful owing to the difficulty of

accessing them and their unavailability.

1.9.1 Field data were collected through interviews with:

(a) Members of the public

(b) Practising lawyers

(c) Parliamentary staff

This categorisation was meant to facilitate gathering of expert information and informed

opinions through in-depth interviews.

1.9.2 Sampling design
The sampling methods used in this study include:

(i) Identifying experts who provided further references.

(ii) Random sampling, which took into account factors such as:

(a) Persons above 18 years

(b) Gender parity

(c) Diverse income groups

(d) Urban and rural groups

(e) Level of education

(f) Regional diversity.

While it is important to interview people drawn from across the entire spectrum, the nature of

the research required specialised knowledge on the law and the legislative process. Lawyers,
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therefore, comprised a majority of the categories of interviewees. Thirty one interviewees

from varied professional, gender, regional and academic backgrounds were interviewed.

1.9.3 Data collection instruments
The data was collected with the aid of an interview guide/checklist.

1.9.4 Data collection procedures
The research collected two types of data.

a) Primary data which was collected by use of interviews and observation.

b) Secondary data which was obtained from basic text books, magazines and journals

and previous research contained in books and journal articles.

Some of the statutes and constitutions of various countries and some books and journal

articles were collected through the internet.

1.9.5 Data analysis
Data analysis was qualitative.

1.10 CHAPTER BREAKDOWN

This research report is broken down into three chapters apart from this introductory chapter.

Chapter Two
This chapter sets out the theoretical framework of the research and examines the concepts of

representation and public participation in the legislative process. and the rationale, benefits

and challenges of participation. It then explores the various models of public participation

practised in select countries.

Chapter Three
Chapter Three gives a historical background of the Kenyan Legislature with a view to

showing how the Legislature came to be a representative institution and the efforts made

towards strengthening it. It then gives an overview of the legislative process in Kenya, while

identifying mechanisms for public involvement in the process. This chapter also examines

how representative democracy is practised in Kenya by examining the extent to which

Members of Parliament consult their constituents on proposed legislation, and avenues for the

participation of civil society and the public. The chapter also identifies the inadequacies of
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the Kenyan legal and administrative framework in ensuring participation of the public in the

legislative process and draws comparisons with other jurisdictions.

Chapter Four

The final chapter explores how inadequacies in the legal and administrative framework

should be addressed. This includes recommendations based on findings from field research

and experiences from other jurisdictions on measures to enhance the involvement of the

public in the law-making process. It also addresses possible ways to give effect to the

constitutional provisions on public participation in the legislative process.
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CHAPTER TWO: DEMOCRACY AND POLITICAL

REPRESENTATION

2.1 INTRODUCTION

This part discusses democracy and lays the theoretical basis for political representation. It

then evaluates the concept of political representation and public participation as key

ingredients of a democracy.

2.2 DEMOCRACY
There are many theories of democracy." Although they differ from each other, these theories

belong to one family and, therefore, share some basic similarities. For instance, they all

disagree with the notion that one person or a few people have a right to rule over the rest."

The underlying reason is that most proponents of democracy hold the view that all people are

equal in some important respects and deserve a voice on how they are governed. They also

posit that each member of a political community possesses some degree of rational capacity

that is sufficient to evaluate the conduct of government." For them to be able to do this, they

must enjoy certain liberties like speech, assembly and conscience. Ideally, power belongs to

the people and those in authority exercise such power on behalf of the people and the law

reflects public preferences.Y The logic of a democratic model is based on the assumption that

public officials, including representatives, are responsible for their conduct and are

accountable to the public.r'

Although all theories of democracy share a common vision of government by free and equal

citizens who are involved in their governance, they interpret democracy disparately."

Democracy has also been defined in varied ways. However, the definitions are to some extent

based on the original Greek notion of demokratia, which means government of the people."
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51

52

53

54

55

ibid
ibid; Article 1 of Kenyan Constitution that provides for sovereignty of the people.
ibid
ibid
Norman J, (2005) 'Human Rights and Democracy: Conceptualization and Application in Palestine',
available at http://www.phrmg.org/humanrightsdemocracy.htm (Accessed on 21 July 2009).

23



This concept still forms the crux of most of the latter definitions of democracy including the

1993 Vienna Declaration, which states that:

"Democracy is based on the freely expressed will of the people to determine their
own political, economic, social and cultural systems and their full participation in
all aspects of their lives.,,56

Initially, there was more focus on the political institutions and procedures that make up

democracy, such as elections, political parties and government institutions. However,

attention has shifted to the ideals and principles that undergird these mechanisms.V The

building blocks of substantive democracy are that people have a right to a controlling

influence over public decisions and that decision-makers should be treated with equal respect

and as of equal worth in the context of decisions made.i" The concepts of political

representation and public participation in this study are discussed in the context of

substantive democracy and premised on the principle that people have a right to participate

and have control over decision-making.

2.3 POLITICAL REPRESENTATION

Political representation, like many social concepts, does not have one agreed definition and is

therefore a contested concept. While underscoring its importance, J .S. Mills points out:

"The only government which can satisfy all the exigencies of the social state is
one which the whole people participate .... But since all cannot, in a community
exceeding a single small town participate personally in all' but minor portions of
the public business; it follows that the ideal type of perfect government must be
representati ve. "59

According to Fairlie, representative democracy is the type of system where powers of

sovereignty are delegated to elected representatives who exercise them for the benefit of the

whole nation." Political representation may also be defined as an institutionalised system of

political responsibility, realised through the free electoral designation of certain fundamental

56 UN General Assembly Vienna Declaration and Progamme of Action, UN DOC. A/CONF.157/23
(adopted 25 June 1993).
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political organs such as parliaments." In a representative democracy, representatives are

accountable to their constituents. Such representatives are therefore enjoined to heed to the

fullest extent possible the concerns, needs and priorities of the members of the pUblic.62

Representative democracy thus relies on the popularly-elected representatives to make

decisions on behalf of their constituents.r'

The concept of representation needs to be ana lysed in the different contexts in which it is

used." Representation may be seen in various ways. Formalistic representation entails the

institutional arrangements that facilitate the representation." This may be looked at from the

point of view of conferment of authority to the representative, the responsiveness of the

representative to the people they represent and the ability of those represented to sanction the

representative for ignoring their wishes/"

Substantive representation, on the other hand, entails the content of the actions of the

representative that are taken on behalf of those represented and in their interest.i" Besides the

two perspectives of representation which focus on representation from the point of view of

the manner of acting and acting for those represented, there are other perspectives which

focus on identifying with and standing for the represented." These include descriptive

representation, which refers to the extent to which the representation reflects the

characteristics of the represented like gender or ethnicity and symbolic representation, which

refers to the manner in which the representative stands for those he represents." There is

some tension between direct democracy, which entails the direct participation of the citizens,

and representative democracy; the former employs mechanisms that give citizens a direct
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vorce In decision-making, thereby circumventing representative institutions like

legislatures."

Representation may also be looked at from the point of view of its political and socio-cultural

features." One of such feature is the focus of representation, that is, the type of constituency

that the representative represents - such as a geographic area, as it is the case in Kenya. Other

constituencies may be based on different classification such as ethnicity, gender or social

class.n Another feature is the style of representation, which refers to how the representative

acts. He can act as a delegate by following the preferences of his constituents, as a trustee by

following his own judgment," or politico if his style of representation is dependent on the

circumstances that he finds himself in.74 Responsiveness is another feature of

representation." Responsiveness may be viewed from the policy perspective where

constituents expect their representatives to pass policies or enact legislation that conform to

their needs, or with respect to service in the form of favours or intervention in bureaucratic

processes" as is the case in Kenya where the Member of Parliament is the first port of call

when a constituent has any need or difficulty in accessing services. Responsiveness may also

be in relation to public goods, which constituents expect their representatives to provide to

them through the various forms of allocation by government such the Constituency

Development Fund or symbolic, where constituents expect their representatives to respond to

their psychological needs.77 These types of responsiveness are however not mutually

exclusive.

Another way of looking at the concept of representation is in terms of collective or dyadic

representation." According to the dyadic perspective, the relationship between the legislator

and his constituents is such that the maximum degree of representation would be attained if

legislators go by the preferences of their constituents, while collective representation on the
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other hand refers to the extent to which parliament as a whole represents the people, thereby

implying that the preferences of constituents may be represented by both the representatives

they elected and those they did not" Representation in the Kenyan context, as envisaged in

the 2010 Constitution, seems to focus more on the collective form of representation as it

enjoins Parliament in Article 118 (1) (b) to allow public participation in its business.

Collective representation is not necessarily an alternative to dyadic representation, but

complements it so that the preferences of the public can be represented collectively even

when particular Members of Parliament betray the preferences of their constituents." This

may to some extent explain why the electorate may not be keen on who is elected to represent

them or are tolerant to unresponsive legislators.

The discourse on political representation has been focusing on the formal procedures of

representation and accountability. However, owing to political changes at the international

and national levels, other actors such as international and national non-governmental

organizations, interest groups and civil society associations now play an increasingly

important role in advancing public interest, thereby acting as representatives of the public."

As the institution specifically established to represent the diverse interests of society in

government, parliaments in democratic societies promote vertical downward accountability

of the state to the public.V Parliament provides an institutional mechanism through which the

public realises representative governance.t' The legislature in Kenya, Uganda, Nigeria and

South Africa has emerged as an independent branch of government by asserting its

independence from the executive on legislative issues." In South Africa, the legislature has

been able to refine legislation proposed by the executive, thereby enabling the executive to

achieve policy objectives, which it would not have achieved without the help of the

legislature, while the converse obtains in countries such as Ghana and Benin where the

legislature remains relatively weak.85 Public support for legislatures varies depending on the

governance structure. In the United States of America for instance, where there are single-
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member districts and candidate-centred campaigns, the individual representatives are friendly

faces and their electorate identify with them and voters think highly of their representatives,

but not of the legislature as an institution." The legislature in the American context is seen as

a faceless institution which can be blamed for any action that the citizens disagree with.87 The

converse position obtains in Norway which has a parliamentary system of government and

proportional representation according to party lists. Under the Norwegian system, there is no

tradition of constituency service among Members of Parliament and Norwegian voters think

highly of the Storting, while they view their Members of Parliament as inattentive to their

concerns and insensitive to public opinion/" It should however be appreciated that at times

legislatures by their nature ought to make difficult decisions on intricate matters that may

involve trade-offs and compromises which may make some sections of the public unhappy/"

Representation is a paradox." While a representative is expected to use his own knowledge,

discretion and expertise, they are at the same time the mouth-piece of their constituents and

the two responsibilities may at times conflict." If the representative were to use their

expertise and discretion to develop reasonable solutions to divergent positions then leave the

ultimate choice on what solution to adopt to the public, this representational paradox would

be significantly reduced." In the Kenyan context, this would entail representatives using the

available bill-drafting procedures to appreciate the contents of the draft law and then

consulting their constituents with a view to obtaining their position before voting on the bill.

This would then mean that the Members of Parliament exercise the mandates or instructions

of their constituents." The position prior to the 2010 Constitution - which remains - is the

'independence position' wherein the Member of Parliament is free to act as he or she deems

best in pursuit of the constituency's interests." While the mandate position guarantees that
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the Member of Parliament is bound by the will of his constituents, this may in a way blur the

line between representative democracy and direct democracy and may reduce the role of a

Member of Parliament to that of a mechanical tool through which his constituents act.95 If

applied strictly, the mandate position would render the Member of Parliament unnecessary.

The independence position on the other hand, allows the Member of Parliament to rely on his

ability, intellect and beliefs to decide what is best for his constituents." The extreme case of

this position is exemplified by the scenario in Kenya prior to the 2010 Constitution when

Members of Parliament in some cases voted against the will of a majority of their

constituents. If this were to continue, it would turn Members of Parliament into oligarchs.

Although the 2010 Constitution makes public participation an imperative to the legislative

process in Kenya, it does not place the Kenyan position entirely in the mandate or

independence position. It appears that aspects of the two positions are applicable, thereby

striking a compromise between the two positions. There may, however, be controversy in

situations where political representation is at stake, particularly where local and national

interests are at variance." The Senate in Kenya, which is based on regional representation,

will most certainly have to grapple with this predicament. Resolution of this paradox on the

basis of the two theories may be impossible." There have however been attempts to examine

the paradox conceptually;

"If a representative acts contrary to the known wishes of his constituents, some
rationale is necessary. Acting contrary to their wishes is not necessarily wrong, not
necessarily bad representation or a violation of a representative's duty. It may,
indeed, be required of him in certain situations. But it is abnormal in the sense that
it calls for explanation or justification ... Thus it will not do for a representative to
assert that he did what he did for his own private interest; after all, he is not there
for himself.,,99

Much as the last part of the statement is correct, limiting the independence and discretion of

the representative to merely providing a justification or rationalisation for violating the will

of his constituents is not appropriate. This would give leeway to Members of Parliament to

consistently take positions that are diametrically opposed to those of their constituents, as

95 Ibid.
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long as they can provide a rationalisation for their actions. There is, therefore, need to find a

consistent conceptual position with respect to the two theories.l'"

It is a fundamental requirement of democracy that citizens have capacity to participate freely

in governance without any impediment.'?' The disparate conceptualisations of political

representation are largely based on the varied interpretations of the relationship between the

representative and their constituents and the role of the representative. The right of the public

to participate in decision-making, which is now a constitutional right, is envisaged in human

rights discourse and is provided for in some human rights instruments.!" Legislatures also

serve the function of linkage and legitimacy, which functions can be strengthened by

providing ample opportunity to the public to have their concerns heard by the legislature.i'"

Parliaments play the crucial role of voicing the concerns of diverse sections of the

population.l'" The position of Parliament as a linkage between citizens and the government is

closely related to the concept of legitimacy in the sense that citizens who regard their

government as legitimate are more inclined to obey laws and support the government of the

day. In every society ruled with the consent of the governed, public support is vital. 105

Norman Ornstein, while commenting on the importance of legitimacy says:

'The real power and influence of the Kenyan National Assembly comes through
the exercise of its informal powers. The most important informal function the
legislature performs is to provide legitimacy to government actions. This in turn
promotes support among the populace for the regime. The legitimising function is
important in light of the revolts and bouts of instability that have plagued other
nations in the region. By accommodating cultural and historical realities, the
Kenyan Assembly allows for opposition and dissent within the system, yet also
provides stability. As a result, the populace feels at ease about the strength and
legitimacy of the system; at the same time, it feels it has some say in the political
process ..' 106

Although he wrote at a time when Kenya had just reverted to multi-party democracy and was

regarded as a haven of peace and stability within the region, Parliament played the function
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of legitimising the actions of the Government, but conversely disapproved Government

actions when the majority opinion was that the Executive had acted in breach of the law or

contrary to public interest.l'" For instance, the re-appointment of Aaron Ringera and his two

Assistants in 2009, as Director and Assistant Directors of the Kenya Anti-Corruption

Commission in contravention of the statutory procedure that required the names of the

appointees to be taken to Parliament for approval, put the Executive at loggerheads with

Parliament.

The concept of representation is, however, based on the assumption that citizens are

knowledgeable on the representative institution - in this case Parliament - and support it, and

that the public can only influence the legislative or policy-making process if they understand

how Parliament works, whereas the quality of democracy inevitably diminishes when the

citizenry is ignorant about the legislative process. 108

Representation and participation are not entirely western concepts. Most traditional African

societies were ruled by kings who were assisted by a hierarchy of chiefs or advisors who

were either close relatives of the kings or selected from their comrnunities.l'" These African

societies are reputed to have had a form of participatory democracy through general

assemblies of all adult men where the community participated in making decisions on

important matters that affected it. On the overall, leaders ruled with the consent of the

people.l" For instance, the Teso, like other kingdoms in Uganda operate alongside the

Government of Uganda and its leaders are elected democraticall~ right from the' 'location to

the district levels. 1 1 1

2.4 PUBLIC PARTICIP ATION

The concept of public participation, which is a key element of democracy, is based on the

people-centred approach. It may include involvement, communication between the governors

107

108
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and the governed and reciprocal influence. I 12 There is no universally-accepted definition of

public participation. It has been defined variously as an inclusive process aimed at deepening

democracy through formal mechanisms of participation, involvement of the public in

decision-making processes and the process through which concerns and needs of the public

are adopted in governmental decision-making.J''' Such participation entails a two-way

communication and interaction between the governed and the governors with a view to

arriving at better decisions that have the support of the public.i'" Although there are

numerous definitions of the concept of public participation, the various definitions include

elements such as facilitating interaction with the public as opposed to just providing

information to the public, an organized process for public involvement, and some degree of

impact or influence on the decision being made. This would involve informing members of

the public, listening to them, engaging them in problem-solving and developing agreements

with them. liS Public participation is not only central to democracy, but is also a critical

feature of democracy. I 16 Discourse on public participation is not new. As early as the 1ih

Century, proponents of democracy like Jean-Jacques Rousseau argued that the participation

of every citizen in political decision-making is essential, as citizens only become public

citizens through participation. II? Others like Joseph Schumpeter, however, hold a different

view and maintain that public participation is not essential to democracy and should be

limited to electing leaders."8 This view is advanced by Dahl in his theory in which he

112 Derica Kotze, Development Administration and Management: A Holistic Approach, (J L van Schaik
Publishers: Pretoria,1997) at 37, available at
http://openlibrarv.org/works/OL8222794W (Development Administration and ManagemeJ;Jt(accessed
on 6 April 2011).
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of Local Government in Western Cape Province' in Renee Scot, (2009) 'An Analysis of Public
Participation in the South African Legislative Sector' available at
http://scholar.sun.ac.za/bitstream/handlell 0019.11l837/Scott.%20R.pdf?seguence=1 (accessed on 10
April 2011).
Creighton James, The Public Participation Handbook ( Jossey- Bass: San Francisco, 2005) at 7.
ibid, at 8; Renee Scot, (2009) 'An Analysis of Public Participation in the South African Legislative
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identifies conditions such as elections that are necessary and sufficient for rnaxrmrsmg

democracy in the real world.l" This is based on the presumption that voters make their

choice for leaders and policies heard through elections. There are fears that massive public

participation in the political process could lead to totalitarianism and that the political activity

of the public should be minimised to reacting, but not acting.120 Therefore, the role of the

people, according to this view, is to elect a government, where after they ought to understand

that political action is the business of their elected leader and not theirs.v"

Many theories on democracy that have been advanced so far only give a limited role to public

participation in political processes. Kenya has taken the bold step of constitutionalising

public participation, presumably owing to the recognition of the critical role of such

participation in decision-making and implementation processes.

The 2010 Constitution does not define the term public. The term may however be defined to

include individual citizens, interest groups and communities in any society. 122 What

constitutes public might be different in diverse issues. Invariably, public participation

involves a sub-set of the public who choose to participate when they feel they have

significant interest in the decision that is being made.123 Public participation should,

therefore, involve all members of the public who are interested in the issue at stake.

2.4.1 Rationale for Public Participation

Although the extent and type of participation may vary depending on the type of democracy,

it is inextricably intertwined with democracy.V" Public participation has various facets and
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takes different forms such as lobbying, campaigning, voting, contacting leaders, consultation

and even protesting.!"

A discussion on public participation inevitably requires tracing the origins of democracy and

the function of public participation in early democratic societies.l'" In the early days of Greek

democracy for instance, important decisions that affected the citizens of Athens were made

by a collective assembly of citizens.l'" This means the public were in control of decision-

making by participating in the process of making such decisions. From this historical

perspective, it is clear that democratic rule was not viable without listening to the voices of

the people and what followed was the embedding of the principle of public participation in

various ways in democracies the world over.!" Ideally, every democracy is expected to

provide for public participation by institutionalising mechanisms for such participation.l "

However, given the varied types of democracy, it is important to understand that not all who

support democracy appreciate the importance of public participation as a critical indicator of

democracy.l'" Distinction can, therefore, be made between realist theories of democracy that

lay emphasis on representation, responsible leadership and responsiveness as the main

elements of democracy, and those theories that find direct participation as an imperative of

democracy. 131 Proponents of the realist school of thought do not deem it necessary that the

public should be meaningfully involved in decision-making, while the elite model of

democracy understands being voted into office as a political blank cheque for elected leaders

to act as they deem fit.132 This model finds it unnecessary for citizens to participate as the

125

126

127

128

129

130

131

132

Michael Bratton, Robert Mattes, Gymah-Boadi, Public Opinion, Democracy and Market Reform in
Africa (Cambridge University Press: Cambridge, 2005) at 295, available at
http://catdir.loc.gov/catdir/samples/cam05112004043555.pdf (accessed on 10 April).
Supra note 124.
Valiant Clapper, 'Advantages and Disadvantages of Citizen Participation' in Koos Bekker, Citizen
Participation in Local Government (Van Schaik publishers: Pretoria, 1996) at 55, available at
http://books.google.com/books/aboutiCitizen participation in local governmen.html?id=O-
FEAQAAIAAJ (accessed on 12 April 2011); See also Janette Hartz-Karp, 'How and Why Deliberative
Democracy Enables Co-Intelligence and Brings Wisdom to Governance' at 3, on the exclusion of
women, slaves, children and persons of unsound mind from participating in decision making.
Supra note 124.
Ibid
Ibid
Geraint Parry, George Moyser, "More Participation, More Democracy?' in David Beetham, Defining
and Measuring Democracy (Sage Publishers: London, 1994), available at
http://books.google.com/books?hl=en&II=&id=rDTe4PBYnHwC&oi=fnd&pg=PR6&dq (accessed on
8 April 2011) at 44.
Ballard Richard, 'Participation Democracy and Political Movements', (2008) 4 Critical Dialogue I at
17, available at http://www.cpp.org.za/publications/critical dialogue/vol4nol 2008/art3.pdf (accessed
on 8 April 2011).

34



representatives are deemed to have authority to act on their behalf.133 Given that the type of

direct democracy that was practised in the ancient Athenian assemblies is no longer feasible

in view of the size and complexity of modern societies, democracy in the original Athenian

sense is impracticable. To address this disconnect between representation and public

participation, there is need to deepen the systems of representation to make them more

accountable and to strengthen relationships between representatives and their

constituencies.l'"

The concept of public participation features prominently in democracy discourse and the push

for more direct participation involving broader sections of the society in decisions that affect

them.l " Citizens should be able to govern themselves, not necessarily on everything and at

every stage, but regularly. This is especially so when basic policies are being decided or

when significant power is being used.136

The theoretical assumption that underpins the concept of participation is that besides

enhancing democracy, it plays an educative role and is of political significance.Y' Public

participation also serves the purpose of strengthening representative government by providing

representatives with information that is critical for responsive decision-making, which they

would otherwise not have, particularly in spheres where only people who stand to be most

affected by proposed legislation are seized of such information.

133 Young Iris, Inclusion and Democracy, (Oxford University Press: Oxford, 2000) at 128, available at
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Presently, public participation is gaining significance as a critical attribute and prerequisite of

democracy. Some proponents of public participation find democracy without citizen

participation an empty and meaningless concept.':"

It cannot be gainsaid that public participation is imperative in a democratic society. The

challenge however, is in developing and putting in place mechanisms to empower the public

and to give them incentives to participate. In addition, it is important to provide an

environment within which members of the public are able to ascertain what their interests are.

2.4.2 The Role of Public Participation in a Democracy

Great value is attached to public participation because it is deemed to be fundamental to

democracy. Initially, the defining feature of democracy was free and fair elections. However,

systems that encourage or allow participation in elections may not be entirely democratic. \39

Public participation in the decision-making process in a democratic society is crucial.!40

In a bureaucratic set up, public participation provides a direct linkage between the public and

those in authority. It ensures that people vested with authority to make decisions which affect

the lives of people must first consult the public before making decisions.l " Looked at from

the point of view of the public, participation gives them influence over decisions that affect

them while, to those in authority, it provides a mechanism through which issues that are

contentious can be resolved. Public participation therefore provides an avenue for addressing

such differences through discussions among persons holding divergent views thereby

ensuring interaction, while guaranteeing the public that all points of view are taken into

account.!42

Legitimacy is critical for the survival of any government. Participation may be an indicator of

the system's legitimacy since people will only find it worthwhile to participate if they find

the system legitirnate.l'" Participation therefore contributes to the legitimacy of the

government.

138

139

140

141

142

143

Supra note 114 at 2.
Supra note 122.
Ibid
Ibid
Supra note 13 1 at 17.
Supra note 127 at 12.

36



Public participation is integral to good governance. 144 It provides a mechanism for

communication between the public and policy makers, while democratising the making and

implementation of policy and through participation; information is exchanged between the

public and the government thereby enhancing responsiveness to public needs when decisions

are made.145

Besides improving the quality of decisions by incorporating public values into decision-

making, public participation educates and informs the public and enhances public trust in

such institutions as the public engages with the policy-making institutions.l'" In addition, it

may reduce the cost of making decisions and the possibility of conflicts arising as all points

of view are considered.!"

2.4.3 Principles of Public Participation

There are certain imperatives of public participation including inclusiveness in the decision-

making process, openness, a proactive public, easy access and respect for public input.148 For

public participation to be effective, it requires more than just putting in place and following a

set of procedures. It entails government listening to the views of the public and being

agreeable to be influenced by such views. In order for public input to impact on decision-

making, it has to be timely, adequate, formal and effective and should provide the requisite

information to facilitate informed decision-making. It should' also be characterised by

I· d . 149consu tation an responsiveness.
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Public participation requires that the larger public is kept informed of the possible impact of a

decision to enable it decide whether it wants to be involved in the decision-making process

through participation. 150 It is imperative, therefore, that an effective public sensitisation

programme is initiated and sustained. In addition, the public participation programme must be

easily accessible and visible so that when members of the public choose to participate, they

have a good understanding of how and in which forum to participate. I 51

At the global level, the International Association for Public Participation has come up with a

set of values for public participation which are meant to guide and provide a benchmark for

public participation practices and principles. These values include the need for the public to

have a say in decisions that may affect their lives, a promise by those in authority that the

public's contribution will inform the decision, seeking out and facilitating the involvement of

persons who are likely to be affected or are interested in the decision being made, providing

the public with the information they need in order to participate meaningfully, seeking public

input in the designing of mechanisms for participation, promotion of sustainable decisions

through recognition and communication of the needs of all stakeholders and a feedback

mechanism through which the public are informed on how their input informed the

decision.ls2

2.4.4 The benefits of Public Participation

Public participation is beneficial in a number of ways. Besides producing decisions that are

responsive to public values and needs, it helps in resolving and avoiding conflict among

various interest groups, educating the public and building public trust in the institutional

decision-making framework.l+' Public participation also enriches the quality of policy
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outcomes and helps the public develop capacity to improve their lives.154 From a good

governance perspective, public participation is useful in checking dictatorship and promoting

principles of good governance.l "

Decisions arrived at through a participatory process are easy to implement as participation

creates a sense of ownership and commitment to the outcomes of the process.!" This

eliminates resistance in policy implementation while serving as a mechanism for checking the

abuse of authority. 157

Through participatory processes, the public provides valuable information on their needs and

preferences, which guides decision-makers in arriving at informed decisions.l " In addition,

participation instils some sense of commitment by the public to democratic ideals, principles

and practices which, in the absence of public participation, a majority of the citizens would

not observe. 159 This comes about as participation assures members of the public of their self-

worth and dignity as citizens, thereby promoting some degree of equality.l'" By enhancing

legitimacy and public support for legislation and government policies, public participation

enhances democratic stability.l'"

Public participation also provides a platform on which communities engage with the

government on issues that affect them. Through such engagement; the public are empowered

154 Francois Theron, Nicky Ceaser, Ismail Davids, 'Participation According to IAP2 Principles:
Opportunity or Challenge for Integrated Development Planning in South Africa', (2007) 1
International Journal of public Participation 1, available at http://www.iap2.org (accessed 10 April
2011).
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as they acquire knowledge and capacity, thereby shaping their thinking on democracy and

governance.l'f

2.4.5 Challenges of Public Participation

Although it is aimed at building consensus, public participation has the potential of producing

varied opinion and viewpoints, thereby posing a challenge.l'" The sincerity with which

authorities seek public participation is critical. Engaging the public merely as a public

relations exercise to rubber-stamp decisions that have already been made neutralises the

rationale for public participation.l'"

Apathy among voters in democratic societies may be a major impediment to public

participation, if the turnout in elections were to be used to project the level of participation.l'"

There may also be factors within democratic societies that negatively affect public

participation, thereby negating the presumption that participation is effective in enhancing

democracy.l'"

While it is desirable that every person who has an interest gets to participate, it may not be

possible for interested persons to participate equally owing to differing degrees of access, the

power that they wield and expertise.l'" In addition, public participation protracts the time it

takes to pass legislation. For instance, in South Africa, it takes up to eighteen months to enact

laws owing to the strict requirement for public participation.l'" Getting everyone's views on

proposed legislation may also be logistically impractical.l'" The exigencies of the situation

may at times demand that a decision be made quickly on the basis of available technical

information.17o

For a better analysis of public participation in the Kenyan context, it is necessary to have an

understanding of how public participation is practised in other democracies. The countries

sampled include developed and developing countries and will provide a benchmark against
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which public participation in Kenya will be measured. The next part looks at how public

participation has been effected in other jurisdictions.

2.4.6 Modes of Public Participation in Select Democracies and Judicial intervention to

ensure Participation

Various countries have adopted public participation in their law-making processes. There has

also been judicial intervention to ensure that laws passed by parliament meet the

requirements of public participation. The countries cited as case studies were chosen

randomly both from developed democracies and African countries with similar social and

political circumstances as Kenya, taking into account their varied avenues for public

participation.

2.4.6.1 National Caucus and Public Hearings

Some countries such as Namibia have a National Council, which, besides reviewing bills

after they are passed by the National Assembly, serves as a forum for regional caucus where

regions are provided with an opportunity to articulate their views on legislation, either

directly or collectively with other regions.l " This framework provides an avenue for the

Namibian public to participate in law-making and takes the Namibian Parliament closer to

the people. Although the members of the National Council are elected to represent regions

the same way Senators under the 2010 Constitution of Kenya will be elected to the Senate,

the National Council is the only legislative body in Namibia with members who represent

geographical constituencies, unlike the National Assembly that is based on proportional
. 172representation.

The National Council has structures through which it acts as a link between the people and

Parliament and provides an opportunity for the regions to give their input and scrutinise

national policies.l " Through national debate and consensus, the National Council enhances

public participation in the legislative process. It is duty-bound to solicit and incorporate the

views of the public into legislation, thereby determining the quality and extent of democracy

171 Foster Mijiga, 'Public Participation in the Legislative Process', (2001) Summary of Results from
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in Namibia.174 At the regional level, Regional Councils facilitate consultations on national

legislation by soliciting and facilitating input from the public, local and traditional authorities,

civil society and other interested persons or groups. 175

Namibia and South Africa have constitutional provisions similar to those in the Kenyan

Constitution requiring public participation in the law-making process.l" Given the

similarities between these countries and Kenya, it is useful to critique the avenues for public

participation, especially those in Namibia, as this might offer useful lessons while setting up

mechanisms for public participation in the law-making process in Kenya.

Despite the constitutional provisions for public participation In Namibia, access to

representatives is a concern to many people as Members of Parliament are not regularly in

touch with the people, even when they travel to the regions. This leads to a situation where

the public is not informed of the business of Parliament, which results in minimal or even no

public participation in the legislative process.177 When parliamentary committees conduct

public hearings in the region, many people do not make it to the venue of the hearing owing

to difficulties in securing transport, short notices of the hearings and the often-inconvenient

timings of the hearings which invariably coincide with the time most people are at work.178

In addition, there is inadequate communication between the government officials and elected

representatives on one part and the members of the public on the other, as representatives

cannot respond to issues raised unless they consult experts. The public, therefore, do not get

feedback on the issues they raise and are left with the feeling that they are consulted after

decisions have already been made. Further, there may be the impression that the decisions

made by the representatives are not reflective of the opinion of the public, but rather, that of

the experts. 179.Reviews of the participatory mechanisms in Namibia have highlighted the

need for elected representatives to identify practical mechanisms to attract and facilitate

public participation. There are also proposals that such participation should be

institutionalised in the legislative and policy-making processes. ISO However, the challenge is

that while elected representatives are obligated to solicit public input, in some cases members
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of the public are reluctant to participate despite being invited to do SO.181Such apathy may be

equated to the reluctance of a sizable portion of the public in Kenya who are eligible to vote

but opt not to, leading to low voter turnout during elections.

In addition, surveys on public participation have established that many people lack access to

relevant information in parliament and formal mechanisms do not exist at the local level to

facilitate dissemination of parliamentary information.l'" The lack of information at the

regional level, which is supposed to facilitate public participation, means that the regions are

unable to participate in the policy-making and legislative process. On the few occasions when

information is relayed to the regions, it is disseminated late and the time for public input is

limited.!83 This inhibits consultations and public input and is further compounded by the lack

of expertise to analyse and comprehend the draft legislation, thereby denying the public the

opportunity to make meaningful and informed contribution to the policy-making and

legislative processes. I84

2.4.6.2 Access to Parliament

The legislature in some jurisdictions such as New Zealand is accessible to interest groups and

the public. In the case of New Zealand, this is largely attributable to the size of the country I85

and the fact that the country has been ruled by coalitions or minority governments for several

years. Owing to this, it has been imperative for governments to horse-trade for in order to get

sufficient support to pass legislation.!" Some legislatures, such the one in Alaska, have

expanded their facilities to include a public lounge to enable the public to participate in the

affairs of State Government with a view to enhancing access to the government.l'" The

Arizona Legislature has on its part put in place a "Request-to-Speak System" where members

of the public who are interested in speaking before a committee do not have to fill in "speaker

slips" like they used to, but instead walk up to a kiosk right in front of the hearing room and
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express their views on bills before the Legislature. This initiative is besides that of setting

aside an entire floor to facilitate public access to its proceedings. 188Some legislatures, like

that of Colorado, have put in place a legislative information and communications system

which uses a unified computer system and includes automatic internet postings to provide

increased transparency and public access to the legislative process.!" The website enables the

public to stream audio of legislative hearings, audio and video of second and third reading

debates and access to statutes, among others, and is considering facilitating persons who wish

to testify on bills at the committee stage to sign up online.l'" Other legislatures like the

Hawaii State Legislature have legislation that opens up government processes to public

scrutiny; it has created the "Public Access Room" in the legislature for members of the

public.l'" The law is based on the premise that "opening up government processes to public

scrutiny and participation is the most viable and reasonable method of protecting democracy

and the public interest.,,192 The Public Access Room renders a variety of services which have

increasingly grown and include accepting, processing and delivering e-mail testimony to

legislative committees.l'" This provides the public with opportunities to actively participate

in the legislative process. Through an outreach programme, the Public Access Room offers

workshops and tutorials on the legislative process and participation, where the public are not

only taught the legislative process in theory, but also provided with background material and

equipped with skills and resources to assist them become active participants in the legislative

process.!" These services have been enhanced to include a series of moderated online

discussions.!" These innovations are premised on the thinking that a better educated public

can provide better input, which in turn contributes to the enactment of better laws based on

the critical relationship between the law makers and the citizenry.l'" Technology has been

used to enhance access to legislature. Legislatures such as that of Idaho have a physical

infrastructure and information technology, which includes teleconferencing facilities that

accommodate public participation in the legislative process. 197Others, such as the Nevada

Legislature, have put in place a Constituent Services Unit which handles different types of
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requests from constituents on behalf of legislators. Constituents can participate by sending

their requests via e-mails which are logged in to a database.!" or by taking part in an online

opinion poll where they can give their views on matters before the Legislature. Users can

either express their opinion online or call the Legislature and staff will enter the poll for

them. The users are required to provide their addresses, which are entered in the database;

legislators may request that letters be sent to constituents in their districts who expressed

opinions on a specific bill.199 This provides an avenue for public participation in the

legislative process and a feedback mechanism on the input received. Some legislatures, such

as the Washington State Legislature, hold electronic town hall meetings where members of

the public are notified of the meetings. Those who wish to participate may dial a toll-free

number to do SO,200 while those in Wyoming use an "Online Hotline" to support or oppose a

bill before the Legislature and may leave a short comment on the bil1.201 Legislators then

access the comments and recommendations electronically and are able to weigh the support

for or opposition to a particular bill.202

2.4.6.3 Parliamentary Procedures and Practices

In most countries, public participation in the law-making process is provided for in the

standing orders of the legislature. For instance, in Indonesia it is provided in Law No. 10 of

2004 and Presidential Regulation No. 65 of 2005. The public may participate at the bill-

preparation stage or during deliberations on the bill. This can be done either through

dissemination of the bill to the public or adoption of public aspirations.i'" The purpose of

dissemination is to create awareness among the public of the existence of the bin 'before the

legislature, to enable them give input on it. Once dissemination is done through the electronic

or print media.i'" the public are facilitated to exercise their right to give input either orally,

during deliberation on the bill, or in writing to the legislature, for onward transmission to the

relevant parliamentary committee. This may be done during the preparation of or deliberation

on the bil1.205 At the preparation or deliberation stage, written submissions are made to the

legislature for onward transmission to the relevant committee. In the case of oral
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submissions, the parliamentary committee invites members of the public to a meeting where

they can give their input.206 Such a meeting may be a public hearing or a meeting with the

leaders of the parliamentary committee and its mernbers.i'" The committees also hold

legislative hearings with the public through roundtables, town hall meetings and forums

convened to discuss bills, where experts, interest groups, ministers and public officials are

invited to participate.i'" The committees have also adopted technology to reach out to the

public. For instance, the Canadian Parliament Sub-Committee on Status of Persons with

Disabilities used the Internet in addition to the traditional methods of consultation to consult

the public on the Canada Pension Plan Disability Programme. The public participated by

taking a poll, answering questions on issues relating to the programme, sharing their personal

experiences and presenting their solutions.i'"

Parliamentary committees handling a particular bill may also be proactive by engaging in

activities that enable public input to be gathered. Such activities may take the form of

seminars, workshops, focus group discussions or visits.i'"

Invariably, the methods of dissemination and collection of public input take a passive

approach based on the assumption that the public already know and understand the issues,

content and purpose of the bills and that the public are aware and able to exercise their right

to participate in the process.i!' This poses a number of challenges. Firstly, public

participation is designed to only provide legitimacy by meeting the formal requirements of

the legislative process, thereby reducing public participation to a mere formality;' Secondly,

the dissemination of the bills through the existing communication infrastructure - including

information technology - may not be effective. However, from the perspective of the media

used, it may be inferred that participation is targeted at those who have easy access to

information through electronic and print media.212
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Direct participation through dialogue and public hearings has also been found to be elitist in

the sense that it targets groups or stakeholders such as academics, non-governmental

organisations, experts, professional and community organisations who claim to speak for the

common people.f':' Some legislatures, such as the South African Parliament, have put in

place measures such as the People's Parliament 2005 to facilitate public participation.

People's Parliament is a joint venture between the National Assembly and provincial

legislatures to enable the public to give input on laws that affect thern.i" Its activities include

outreach programmes and road shows. The National Youth Parliament and Parliament's

public education office have also been used to implement public participation.i"

2.4.6.4 Constituency Offices
In recognition of the fact that the Member of Parliament is the citizen's first point of contact

with respect to issues of concern in Parliament, some countries like Canada have established

publicly-funded constituency offices since 1974.216 The offices have considerably enhanced

the capacity of Members of Parliament to provide information and assistance to their

constituents. The offices are used for organising information sessions, public forums and

other activities geared towards getting feedback on government programmes and services and

seeking public views on proposed legislation.t'"

2.4.6.5 Media
The media plays a critical role in highlighting issues before parliament. Use of the media,

such as the Canadian parliamentary television Channel, CPAC, has given the public a first-

hand view of how Parliament works and led to public pressure for accountability in

government culminating in the enactment of the Accountability ACt.218 In addition,

parliamentarians in some countries including Canada use newsletters to constituents to

maintain contact and dialogue on issues of concern to them and have adopted the use of

technology through websites, blogs, chat-rooms and social networks like Facebook.i"
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2.4.6.6 Right to Initiate Legislation
In some countries, the public have a right to initiate legislation. In Lithuania for instance,

fifty thousand eligible voters can submit a draft bill to Parliament, the Seismas Sitting, which

the Seismas must consider.v''' Like other parliaments, the Seismas has committees such as the

Committee of Legal Affairs and parliamentary select committees, which deliberate on bills

pending before the Seismas.v" The Committee may edit the bill, where after it is submitted to

stakeholders for fundamental revision.r" Notably, at every stage of the legislative process,

that is, the Secretariat of the Seismas Sitting, the Committee of Legal Affairs, the Committees

of Seismas and the Legal Department, the public are given an opportunity to give their views

on the bill.223 Similarly, in Austria, legislative proposals may be made by at least 100,000

voters or by one-sixth of the voters in each of three provinces to the Federal Electoral

Authority, which in turn prepares a draft bill and submits it to the President of the National

Council for enactment.v"

2.4.6.7 Public Debates
In countries like Greece, the relevant ministry initiates public debate to establish the

legislative needs and requirements by obtaining feedback from the public. Once the needs are

ascertained, the ministry proceeds to draft the bill.225 The proposed legislation is then

submitted to the Directorate of Studies of the Scientific Service of Parliament, which then

gives its comments and submits a report to the appropriate parliamentary committee.r'" The

relevant parliamentary committee then processes the bill to ensure conformity with the

constitution and European law, where after the bill proceeds to a plenary session for
. 227voting.
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2.4.6.8 Civil Society and Interest Groups
Civil society, interest groups, or pressure groups invariably represent the public, particularly

in countries where formal public participation mechanisms are nonexistent. In Uganda, for

instance, citizens' groups and other groupings provide a platform through which political

demands are aggregated and articulated.228 Although the civil society in Uganda is weak, a

few organisations such as the Uganda Law Society and the Uganda Local Authorities

Association speak for their respective interest groups and have demonstrated potential to

utilise opportunities for public participation in legislative fora.229 In Tanzania, civil society

organisations and interest or pressure groups participate in the law-making process at the bill-

drafting stage.230 The participation is through submission of papers, research findings and

workshops and seminars held for purposes of obtaining input on bills.231 For instance, the

Sexual Offences Special Provisions Act enacted in 1998 was supported by the Tanzania

Women Association, while the Land Act and the Village Land Act, both enacted in 1999,

were drafted with the involvement of several non-governmental organisations.F"

2.4.6.9 Judicial Intervention to ensure Public Participation

Like Kenya, some jurisdictions such as Namibia and South Africa have constitutionalised

public participation. In the case of South Africa, the constitution guarantees democratic

government that ensures accountability, responsiveness and openness.r" It is therefore a

constitutional imperative that the rules of the Legislative Houses, both at the regional and

national levels, must have regard for, among other things, representative and participatory

democracy and public involvement.v" To ensure that public participation is realised, the

Houses are obligated to facilitate public involvement in, among others, their legislative

processes and those of their commiuees.v" Legal provisions and requirements are in

themselves not sufficient. There ought to be mechanisms to not only enforce the legal

provisions, but also to sanction failure to comply with legal requirements on public
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participation. Under the principle of separation of powers, the Judiciary, which is a critical

arm of government, plays a crucial role in checking the other arms of government and, in the

case of legislation courts are mandated to interpret laws. In the event that they find that the

law or some provisions therein, contravene the constitution, the courts can annul such

legislation or the provisions that run counter to the constitution.t"

In the discharge of this function, the Constitutional Court of South Africa has deliberated on

the right to public participation in the legislative process in a number of cases.237 The

decisions in the cases underscore the fact that the legislative processes are subject to judicial

review. Significant findings with respect to public participation in the legislative process

were made in the cases. In the Doctors for Life case for instance, the Court had to determine

whether legislative bodies have a legally-enforceable duty to involve the public, if such duty

exists, whether there has to be specific rules on the manner in which the participation should

be facilitated, whether legislatures are required to conduct hearings, or invite comments on all

bills or select bills, and if it is the latter, whether the legislature has the sole discretion to

decide.r" In addition, the court had to determine if a bill that has been passed by the

legislature without meaningful public participation is null and void.239 While emphasising the

indispensability of public participation in the legislative process, the Constitutional Court

held that the Government has a legally-enforceable obligation to facilitate public

participation, adding that the obligation entails the duty to afford reasonable opportunities to

the public to participate, and that stakeholders have the right to apply to court for

enforcement of that duty.24o

The Constitutional Court reinforced the view that social and political participation is intrinsic

to the democratic process and that the quality of democracy is dependent on public
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participation, adding that even though parliament is not bound to accept the views of the

public, meaningful engagement with public views has practical and normative advantages.i"

The Doctors for Life case which was filed by Doctors for Life, a Non-Governmental

Organisation involved in medical ethics and provision of health care arose from the passing

of four statutes.242 The National Assembly endeavoured to facilitate public participation

before the passing of the legislation as required by the constitution by inviting submission of

written submissions to the Portfolio Committee and conducting open hearings.i'" Since the

legislation concerned the provinces, the National Council of Provincesr'" also had debates on

the statutes, but failed to hold public hearings or invite public input as required by Section 72

(1) (a) of the Constitution.

The National Assembly contested the way in which the applicants had interpreted the scope

and nature of the obligation to involve the public and argued that all that was required of it

was to provide an opportunity for public participation at some point in the legislative

process.i" The National Assembly also argued that public hearings in the National Council

of Provinces, which in its view were not necessary, were dispensed with in the interest of

time and that the omission alone should not be sufficient ground for invalidating the

statutes.f'" According to the National Assembly, it needed to do no more than create space

for participation and was not obliged to ensure that the participation took place as long as the

opportunity to participate was available.247 The National Assembly also argued that public

participation had indeed been facilitated as the National Council of Provinces had been

consulted and as the people's representatives could stand in for them.248
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While making its decision, the Court considered the constitutional requirements and the duty

of the National Council of Provinces to facilitate public involvement. It held that it is not

something that should merely be encouraged, but must in fact be fulfilled.249

Although the South African Constitution, like the 2010 Constitution of Kenya, obliges

Parliament to allow the media and the public to participate in its proceedings, it does not

prescribe the method of public participation to be used in a given case. This means that

Parliament has been given discretion by the Constitution to decide the method of public

participation. This latitude is, however, subject to judicial determination on the

appropriateness and degree of the public participation in a given case?50 In the Doctors for

Life case, the court held that the degree of participation required depends on what the court

deems to be reasonable in a given set of circumstances. In determining the reasonableness,

factors such as the nature and significance of the legislation, the magnitude of its impact on

the public and what Parliament considered as appropriate public involvement, are useful in

guiding the court.251 Although reasonable participation varies from case to case, two things

are clear with respect to the duty to ensure public participation: first is the duty to afford

meaningful opportunities to the public to participate in the legislative process and secondly,

to take the necessary measures to ensure that the public are able to take advantage of the

available opportunities to participate.f"

A number of lessons can be learnt from the Doctors for Life case; public participation is not

only indispensable in the South African constitutional order, as it is in Kenya, but also

promotes openness and accountability. Such continuous participation vitalises representative

democracy. Indeed, it would be a travesty of the Constitution to treat democracy as dormant

after elections, .only to shortly spring back to life every five years.253 Public participation also

imposes a legally-enforceable obligation on parliament to provide reasonable opportunity to

the public to participate. It is not just a matter of good governance but a legal requirement.r"

The obligation is twofold; to provide meaningful opportunities for participation and to take
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measures to ensure the public make use of the available opportunities to partlcipate.i" The

Court in the Doctors for Life case found that Parliament has the discretion to determine the

method of public involvement, subject to the Court's supervision on the minimum standard of

reasonableness, which varies from case to case and that meaningful outcomes can only be

realized if the channels for participation act as genuine means for involvement of the

citizenry and not mere cosmetic measures to fulfil constitutional requirernents.P"

In due course, Kenyan courts will be required to decide on the effect of lack of or inadequate

public involvement in the law-making process and will need to set what in the Kenyan

context is the minimum acceptable public involvement for purposes of complying with both

the letter and spirit of the Constitution. As demonstrated by the Doctors for Life Case, the

existence of the legal framework and mechanisms for public participation is not sufficient;

there must be meaningful opportunities for the public to actually participate. In addition, the

Courts have a duty to ensure that the constitutional requirement to involve the public in the

law-making process is met and, in the absence of effective and adequate public participation,

annul the offending legislation.
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CHAPTER THREE: KENYAN LEGISLATURE, THE LEGISLATIVE

PROCESS AND PUBLIC PARTICIPATION

3.1 THE KENYAN LEGISLATURE

This part briefly describes the composition of the Kenyan Parliament, the functions of the

Kenyan Legislature and the efforts made to strengthen the institution to enable it to discharge

its core functions effectively. The chapter also gives an overview of the legislative process

and evaluates avenues for public participation in law-making.

The Legislature exercises legislative power through the passing of bills, which entails voting

by Members of Parliament."? However, while granting this power to the Legislature, the pre-

2010 Constitution, did not provide mechanisms for public participation in the law-making

process unlike the current Constitution. The situation prior to the new constitutional

dispensation still obtains to a large extent as mechanisms to operationalise the constitutional

provisions on public participation are yet to be put in place. However, there have been

attempts to involve the public at various stages ofthe legislative process.

3.1.1 Functions of the Kenyan Legislature
Research has shown that legislatures in Africa are more powerful 'and autonomous than they

were at independence.r" The Legislature in Kenya has increasingly become assertive by,

among other ways, compelling the Executive to accept changes to bills proposed by

Parliament and exercising its oversight role, leading to exposure of corruption within the

Executive.259 The Legislature contributes to the realisation of vertical and horizontal

accountability through the performance of four core functions.v" Firstly, it provides the

institutional mechanism through which the public realise representative governance in an

arena where representatives with competing interests articulate and advance objectives that

are of interest to them in the policy making process, Secondly, it passes laws. While enacting

legislation, the Legislature may merely rubber-stamp bills forwarded to it by the Executive or

contribute to the making of public policy by drafting legislation jointly with the Executive
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and other stakeholders. Thirdly, it exercises an oversight role on the Executive to ensure

horizontal accountability by other government agencies. Fourthly, the Legislature, in

particular legislators at the individual level, carries out the function of constituency service.i?'

Constituency service in Kenya takes the form of assisting constituents to meet their

individual needs and involvement in development projects such as building roads, schools or

health centres, initially through their personal contribution, but now funded through the

Constituency Development Fund. While the first three functions of legislature take place

within the legislatures and require collective action by Members of Parliament through

intense bargaining, compromise and cooperation, constituency service is performed by

legislators on an individual basis.262 However, the Legislature collectively approves

allocation of funds towards constituency development while the Executive is responsible for

the disbursement of such funds.i'" Some scholars consider the first three functions as the

basic functions of Parliament.i'" The various functions of the legislature exist in tension with

each other and the tension manifests itself in the manner in which the Legislature and

legislators allocate time to the different functions. The tension between the legislative role

and constituency service is such that while the former seeks to serve the whole country, the

latter addresses a smaller part of society, and the Members' interests clash at many points.265

This is more pronounced in Kenya as representation is on single-member constituencies - the

interests of which are defined in communal and local geographic terms.i'" As a result, the

legislators are under pressure from their constituents to serve their constituencies. Most

interviewees, however, felt that their MPs did not pay much attention to their needs. If the

MPs were to accede to the pressure, this could lead to a situation where the legislature exists

in name only as a group of representatives from different constituencies that seldom acts as a

whole.267

3.1.2 Public Participation in Post-Independence Legislature

The Kenyan legislature, which is a British colonial legacy, was established mainly to provide

a mechanism for feedback to the colonial administration on how the general populace and the
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local elites received government policies.i'" It was never designed to be responsive to public

needs and opinion or to provide avenues for public involvement in its business. At

independence, Kenya had two chambers of Parliament - the House of Representatives and the

Senate.i'" The bicameral legislature was part of the regional system that was supported by

political parties which represented ethnic minorities on the basis that such arrangement would

safeguard their interests.r" Although this provided a mechanism for protection of regional

interests, it did not provide for a mechanism to ascertain what interests the public needed to

be protected. The system did not last as the ruling party; Kenya African National Union

(KANU) abolished both the federalist system and bicameral legislature.r"

Other aspects of the British legacy have also had an impact on the development of the

Kenyan legislature. Parliament was established mainly as a deliberative body and not as an

institution responsible for making public policy.272 In addition, the standing orders provided

for a limited number of parliamentary committees, which dealt mainly with housekeeping

issues; there were therefore no well-defined portfolio committees with the requisite capacity

to effectively perform the functions of the Legislature in a manner that facilitated division of

labour among Members of Parliament'+' or consultations with the public or stakeholders on

matters before the House. Members of the Cabinet were drawn from the Legislature.

Although this in itself did not pose any problem, particularly when Kenya had an opposition

in Parliament, it became a problem when Kenya became a one-party state in 1982.274

President Moi invariably constituted a bloated cabinet comprising of more than a third of the

Members of Parliament, leading to patronage where ministerial positions were' doled out

liberally to loyal parliarnentarians.i" This entrenched the "politics of the belly,,276 in Kenya.
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The role of Parliament in the budget making process was also limited to just debating the

budget after tabling by the Minister for Finance.277

Although Kenya has had elections since independence, such elections initially focused on

local politics.i" After independence and the merger of KANU and Kenya African

Democratic Union (KADU) thereby making Kenya a de facto one party state, the legislature

was transformed from a forum for debate between the government and the opposition to one

for debate between the Government and backbenchers. The lively debates of the early years

disappeared as Members of Parliament realised that the key to ensuring that their

constituencies benefited from resources in the form of infrastructural development like roads,

schools and health facilities, was to toe the government line.279 The first President of Kenya,

Jomo Kenyatta and his successor, Daniel Arap Moi, were keen on diverting attention from

the national government, but used elections as a mechanism for Iegitimising their regimes;

they thus urged Members of Parliament to focus on the development of their constituencies

instead of engaging in the legislative functions of Parliament and advised the public to

evaluate the performance of their representatives on the same terms.280 The result of this was

that parliamentary elections provided a mechanism for holding Members of Parliament to

account on a limited set of duties, but failed to hold them and the regimes accountable for

their overall performance.i'" In the 1980s, 65% to 80% of parliamentarians, particularly the

backbenchers, were unable to recapture their parliamentary' seats owing to dismal

constituency service.282 The high turnover of Members of Parliament and the fact that they

spent more time on constituency service, at the expense of their core legislative' function,

weakened the capacity of Parliament to perform its principal functions.i" Although there was

more focus on constituency service, which meant the parliamentarians would have to spend

more time at the respective constituencies, there were no formal mechanisms for the

277
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representatives to listen to the views of their constituents. The focus on constituency service

still remains, albeit with some variance, as some constituents evaluate their representatives on

the basis of the personal assistance they get including handouts.i'" and utilisation of the

Constituency Development Fund.

3.1.3 Efforts to strengthen the Legislature

With the advent of the third wave of democratisatiorr'" that swept across most parts of Africa

in the 1990s, Kenya returned to multiparty democracy after Section 2A of the former

constitution was repealed. The turnover of Members of Parliament accelerated and new,

young, and often reform-minded legislators who had worked closely with civil society to

build the capacity of legislators and hold the Executive accountable were elected.i" Like-

minded legislators came together to push for the strengthening of the Legislature through

professionalisation of staff - particularly committee and research staff.287 However, these

efforts were hampered by the Speaker and the Clerk who were perceived to be serving the

interests of the Executive.288 During this time, Members of Parliament did not pay much

attention to the fact that their ability to check the Executive hinged on restructuring the way

Parliament functioned, particularly the need for the legislators, parliamentary staff and

Parliament to build adequate capacity to deliver on the core functions of Parliament.289

However, during the Eighth Parliament (1998 - 2002) efforts were made to transform the

Legislature. These initiatives involved civil society organisations pushing for the expansion

of democratic space, particularly between elections, and putting pressure on the government

of the day for greater transparency and accountability. 290Some of these organisations even

engaged in advocacy on behalf of interest groups such as farmers and pastoralists by

sensitising legislators on the challenges facing such rural constituencies. The initiatives

identified some key changes required to build the capacity of the House and improve its

operations. These included removing the ambiguity in the repealed Constitution where the

line between the Executive and the Legislature was blurry, thereby giving the President
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latitude to control Parliament.29I There was also need to make the Speaker accountable to

Parliament and allow Parliament to recruit and have control over its staff. In addition, there

was need for Parliament to be given financial autonomy over its budget, particularly

remuneration for its staff.292

Following this, an amendment to Section 45 of the pre-20 10 Constitution was made. Section

45A de-linked the operations of Parliament from the Executive while Section 45B created the

Parliamentary Service Commission, which employs and supervises parliamentary staff. This

has resulted in among others, the professionalisation of parliamentary staff, which is critical

in enhancing the capacity of Parliament to carry out its core functions.i'" Once the

Parliamentary Service Commission was established, it developed a twelve-year strategic

plan.294 The main objectives of the plan are to develop portfolio committees and staff them

properly to enable legislators to perform their collective functions more effectively, to

professionalise parliamentary staff to support legislators in their work and to provide

adequate physical infrastructure for Parliament - including office space - for committees and

every member. This saw the acquisition of County Hall and Continental House in Nairobi.i'"

making it easy for members to work on legislation and to meet their constituents and fellow

legislators.

In recognition of the critical role played by parliamentary committees in facilitating division

of labour in parliamentary work, in its Strategic Plan, the Parliamentary Service Commission

identified the need to strengthen and restructure the committee system to enable committees

discharge their functions effectively, with the support of parliamentary staff. Consequently,

eight departmental committees were established.f" Despite these developments, legislative

performance of the Eighth Parliament was dismal. The initiative however paid off in the

Ninth Parliament when the political environment within which Parliament operates changed

with the elections of 2002 when a new President was elected?97 As with previous elections,

291

292

293

Supra note 278.
Ibid.
Centre for International Development, The State University of New York, 'Parliamentary
Commissions: A Tool for Building Parliamentary Capacity', available at
http://www.parliamentarvstrengthening.org/governancemodule/pdf/governmentappendix.pdf
(Accessed on 30 May 2012).
Supra note 278.
www.bunge.go.ke.
Supra note 278.
Ibid

294

295

296

297

59



the election of the Ninth Parliament resulted in a high turnover of legislators as they relied on

an incumbents' record on constituency service; 53% of parliamentarians were first-term

members.i'" Soon after the election of the Ninth Parliament, the House passed the National

Assembly Remuneration (Amendment) Act of 2003, which raised the remuneration of

parliamentarians, making them some of the most highly-paid in the world.299 The House did

not take into account Kenya's poor economy. Some observers have rationalised the increment

on the basis that without adequate salaries, parliamentarians remain susceptible to

manipulation and presidential patronage.i'" However, such a huge increment, without regard

for economy and public sentiment, cannot be justified. It remains to be seen if better salaries

have motivated legislators to improve their performance with respect to the core functions of

Parliament. With respect to committee work, the Ninth Parliament saw some marked

improvement despite a high level of absenteeism both in committee meetings and

parliamentary sessions.r'"

The enactment of the Constituencies Development Fund Act in 2003302 addressed the issue of

political funding to a large extent as Parliamentarians now do not need to beg the Executive

for resources to meet the development needs of their constituencies. The achievements of the

Ninth Parliament notwithstanding, its legislative output was modest.i'"

The Tenth Parliament began on a low note after the bungled presidential election in

December 2007, which resulted in post-election violence across the country in early 2008.

The violence that claimed the lives of an estimated 1,300 people and displaced' thousands

ended in February 2008 after the two contenders for the presidency, President Mwai Kibaki

and Raila Odinga agreed on a power-sharing arrangement that recognised Kibaki as the

President and resulted in the creation of a coalition government where Raila Odinga became

the Prime Minister. The arrangement was legalised through the enactment of the National

Accord and Reconciliation Act, which is part of the repealed Constitution. The turnover of
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legislators was also high, with only 33.8% of the members in the Ninth Parliament getting re-

elected.i'"

Some of the business of the Ninth Parliament which remained outstanding at the end of that

Parliament has been completed by the Tenth Parliament. This includes the enactment of the

Fiscal Management Act, which gives Parliament a role in the budgetary process and the

review of the Standing Orders.305 The new Standing Orders, albeit out of tune with some

provisions of the 2010 Constitution, have introduced a number of critical changes to the

operations of Parliament. These include an increase in the number of departmental

committees from eight to twelve, thereby enhancing division of labour among legislators.i'"

Committees are required to submit quarterly reports to the House, while its proceedings are

now open to the public.i'" In addition, Parliament has been given a critical role in the

budgetary process and is vested with powers to scrutinise the budget policy statement and

draft annual estimates through the Budget Committee and other departmental committees.i'"

The Ninth Parliament partly presided over the constitutional review process that culminated

in the passing of the 2010 Constitution through a referendum on 4th August 2010 during the

term of the Tenth Parliament.

Although research carried out on six legislatures in Africa (Benin, Ghana, Nigeria, South

Africa, Uganda and Kenya) depict the Kenyan Legislature as arguably the most powerful and

developed in terms of performance of its key functions, having been ranked the most

democratic by Freedom House,309 nothing is said on the responsiveness of the Legislature to

the views of the public. Indeed, it may be argued that the capacity of the Kenyan 'Parliament

has been strengthened manifold, but this has not translated to an improvement in the quality

of legislation enacted or responsiveness to public opinion.

The various initiatives to strengthen the Legislature have resulted in lobbying for, among

other things, the establishment of the Parliamentary Initiatives Network to facilitate

engagement with civil society organisations which offer support to the work of the
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Legislature.i'" However, there are concerns that the terms of engagement of such a forum and

the criteria for membership to it are unclear, thereby raising fears that it may be used as a

vehicle to push the agenda of various interest groups in Parliament. 311This demonstrates the

limitation of lobbying by interest groups as a mechanism for public participation.

The next part will evaluate the Kenyan legislative process and the involvement of the public

in the process.

3.2 THE LEGISLATIVE PROCESS

Parliament exercises its legislative mandate by passing bills tabled before it. Bills may be

broadly classified as public and private members' bills.312 While a public bill aims at altering

the general law on a matter of public policy, a private member's bill is a public bill that is

sponsored by a legislator who is not a member of Government and is aimed at advancing the

interests of certain groups, individuals or localities.l" In addition to the two broad types of

bills, there is a third type of bill called a hybrid bill which has aspects of both a public and a

private member's bil1.314Although not directly mentioned in the Standing Orders, this type of

bill is in essence a public bill, but it may adversely affect the interests of a particular group of

persons that is distinct from the general public.i"

Public bills may originate from different sources; a majority of them are proposed by

Government Ministries, where they are developed by technocrats within the ministries. In the

old constitutional dispensation, this happened without input from the public. Bills may also

originate from the Kenya Law Reform Commission which is mandated to review legislation

and propose amendments thereto.I" If the Government agrees with the proposals, it may

decide to table them before Parliament.317
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Once a ministry decides to ask Parliament to enact legislation in a certain area, it invariably

undertakes consultations with stakeholders in the relevant field. However, the extent and

duration of such process depends on the importance, complexity or urgency of the matter.l'"

Since the repealed Constitution did not prescribe requirements for consultation, the concerned

ministries had discretion on the scope of consultation to do. This has now changed in the new

constitutional order, which underscores public participation. As the mandate to draft bills is

vested in the Attorney General, who is the principal legal advisor to the Government.?" the

concerned ministry consults the Attorney General to ascertain whether legislation in the area

is necessary and if so, the scope of such legislation. The Ministry then proceeds to prepare a

policy paper outlining the issues that the proposed legislation seeks to resolve and the

objectives it ought to achieve.i"

Prior to instructing the Attorney General's office to proceed to draft the bill, the Ministry

seeks Cabinet approval by submitting a memorandum to the Cabinet Office outlining the

objectives of the proposed legislation. Once Cabinet approval is granted, the ministry then

gives full drafting instructions to the Attorney General's office together with a non-legal draft

of the proposed bill, as well as any foreign or domestic legislation that may have informed

the draft and the relevant Cabinet minute.Y' The actual drafting work is a specialised task

undertaken by draftsmen. While drafting, these specialists examine all the relevant domestic

legislation and borrow best practices from other jurisdictions.Y' In addition, the draftsmen

are expected to ensure that provisions in the bill are unambiguous. To ensure the financial

implications of the proposed legislation are taken care of, the concerned ministry consults and

agrees with Treasury on the wording of the Memorandum of Objects and Reasons.Y' wherein

financial implications are set OUt.324

Once the bill has been drafted by the Attorney General's office, it is forwarded to the relevant

Minister to confirm that it conforms to the original proposals agreed to and that personal
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liberties are adequately protected. It is also checked to ensure that potential procedural

difficulties in Parliament are averted.325 Once these parties give their approval, the bill is

published in the Kenya Gazette" and copies of the bill distributed to Members of

Parliament.327 The publication must be done seven days before the introduction of a

consolidated fund bill or appropriation bill and, in the case of any other bill, fourteen days

before introduction.328

The period between publication and introduction provides Members of Parliament,

professional bodies, interest groups and the public with an opportunity to peruse the bill and

make representations before the bill is debated.329

Once representations are received, the Ministry may, at its discretion, effect the amendments

necessitated by the representations to the bill, noting to consult the Attorney General's Office

on the nature of the amendments and on whether consequential amendments to other

provisions of the bill are necessary. If the proposed amendment is substantive, then it is

necessary for the Minister to consult the Cabinet.v'''

From the foregoing, it is clear that the life of a bill begins long before it is introduced in

Parliament. Save for Private Members' bills, initiating and drafting bills is largely a function

of the Executive. In most cases, the Executive only consults 'those whom it considers

stakeholders in the area to which the bill relates - usually government institutions.

3.2.1 Stages in legislation

Bills are essentially debated a number of times through formal stages with a view to ensuring

that the House appreciates and approves the principles upon which the bill is based and the

provisions of the proposed legislation. This is particularly important given the binding nature

of the laws resulting from the bills to the entire citizenry or sections thereof.l" Each stage of

the process, although interconnected with other stages, has a specific function and is taken on
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separate sittings, unless in exceptional circumstances when leave of the House is granted.i'"

The rush by Parliament to pass legislation within the timeline of 27th August 2011 set by the

Constitution saw Parliament dispense with the period between the publication and

introduction of bills thereby denying the public an opportunity to give their views on bills

before the House. In addition, Parliament granted leave for the various stages of the law-

making process to be done in one day.333

With the exception of the Appropriation Bill and other money bills which are first debated in

the committee of the Whole House, after which debate on them are mere formalities, all bills

go through four fundamental stages before they become law. These stages are: presentation

and first reading; second reading; committee stage; and the third reading.l"

3.2.2 First Reading

This is where the bill is formally laid before the House.335 The first reading of a bill is

invariably agreed to without debate or dissent because at this stage, the House has no

knowledge of the contents of the bill.336 Save for a Consolidated Fund Bill or Appropriation

Bill, once a bill has been read the first time, it stands committed to the relevant Departmental

Committee.337 The Chairperson of the Departmental Committee, or any member designated

by the Committee, shall present a report of the Committee within ten days. If the report is not

ready on its due date, it shall be ordered that the bill be read a second time on a date proposed

by the designated Minister or the Member who introduced the bill.338

3.2.3 Second Reading

The second reading339 is the most critical stage of a bill. It is at this stage that the principles of

the bill are either affirmed or rejected. The Minister sets out the policy objectives of the bill,

where after the merits of the bill are debated in broad terms. Usually, at this stage, the
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Members will already have read the bill and are therefore conversant with its contents.I"

Although Ministers are primarily responsible for moving the bill during this stage, sometimes

they neglect to do so and seldom marshal their bills.341

3.2.4 Committee Stage

A bill that has been read a second time stands committed to a Committee of the Whole

House, unless a member moves that the bill be committed to a select committee.342 The

Committee to which the bill is committed has powers to amend the bill or, on instructions of

the House, effect amendments as it deems fit. However, if the amendments go beyond the

scope of the title of the bill, then it shall amend the title and report to the House.343 The

purpose of the committee stage is to enable thorough scrutiny of the bill and necessary

amendments to be made as each clause of the bill is considered separately and approved or

rejected by the Committee.344

During the second reading, the basic principle of the bill is settled; any amendment that

contradicts this principle is therefore ruled out of order, while no amendment that is

inconsistent with what has been agreed on by the Committee is perrnissible.l" It IS

noteworthy that parliamentary staff do most of the ground work for the committees, including

research and perusal of the bills. The Clerk takes the Members though the bill where after

proposals for amendment, including additional clauses, are put forward.I" When proceedings

on the bill are complete, the member responsible proceeds to move that the bill (as amended)

be reported to the House and the question thereon decided without amendment or debate?47 If

the motion is allowed, then the Chairman of the Committee leaves the chair and the House

resumes, whereupon he or the member in charge of the bill reports the same to the House.348

340

341

343

344

345

346

347

348

Supra note 312.
Interview with Chepkumia, a parliamentary counsel in Nairobi on 3 March 2011. Marshalling of bills
entails ensuring that bills are brought before the House on time and go through the various stages in
good time.
Supra note 305, Standing Order 113. Committee of the whole house entails reading of an order that the
House is converted into a committee, whereafter the speaker leaves his seat and the chair of the
relevant committee takes over the role of presiding officer.
Ibid, Standing Order 114.
Supra note 312.
Supra note 305, Standing Order 116 (3).
Ibid, Standing Order 116 (1).
Ibid, Standing Order 116 (12).
Ibid.

342

66



3.2.5 Report Stage

Once a Committee of the Whole House has finalised its deliberations and agreed that the bill

be reported, the Chairman or the Member in charge of the bill reports the same to the

House.349 When the bill is reported, with or without amendment, the report may be adopted

immediately or a future date is fixed for adoption. A Member may, upon the report being

tabled, propose an amendment, whereupon the bill will be re-committed to a Committee of

the Whole House.35o The House then dissolves itself into a Committee immediately or at a

later date to deliberate on issues recommitted.I" Re-committal is in most cases necessitated

by the fact that members who are not in the Committee realise that they have proposals to put

forward and can only do so through re-committal.F' The procedure for reporting applies to

bills reported by Select Committees.Y' Although re-committal may appear to duplicate what

is done at the committee stage, it provides an opportunity to Members to discuss the bill and

propose amendments to take into account new developments or concessions made by

government during the committee stage. If Members were to consult their electorate, this re-

committal would also provide an opportunity for views from the public to be considered and

incorporated through their representatives while enacting laws. Ministers may also use the

opportunity to make corrections on the drafting.r"

3.2.6 Third Reading

The third reading is done after conclusion of the report stage and' may be done immediately

after adoption of the report or on a day proposed by the Member in charge of the bill.355 The

rules applicable in the third reading are more or less similar to those applicable tothe second

reading, save that the debate on the third reading may not go beyond what is contained in the

bill at the time it left the second reading.356 This means Members may not have the

opportunity to point out how the bill could have been improved through additional

provisions, because there is no occasion for further amendment.f" However, they may refer

to what is contained in the bill and propose amendments similar to those proposed in the
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second reading.r" By this time, the bill may have undergone drastic changes and may be

totally different from what was originally introduced in Parliament.f" At this point, a final

vote on the bill is taken and if supported by majority, stands passed.

3.2.7 Presidential Assent and Gazettement
After the bill is passed, the Clerk takes steps to obtain the President's assent. After assent by

the President, the bill is then published in the Gazette as an Act of Parliament within seven

days from the date of assent. Unless the Act stipulates a different commencement date, the

law comes into force on the fourteenth day after such publication.F"

3.2.8 Private Bills

A private bill, as its name suggests is sponsored by a Member who is not part of the

Government. Such a bill must be preceded by a notice in three separate issues of the gazette

specifying the nature and general objects of the bill.361 Unlike a public bill, which seeks to

alter the general law on a matter of public policy, a private bill contains provisions that seek

to confer benefits on or advance the interests of particular persons or localities.362 The last

publication must be at least fourteen days before the sponsor submits a petition to the

Clerk.i'" The bill is initiated by a petition that is headed by a short title and signed by the

promoter. The petition is submitted to the Clerk together with a copy of the bil1.364 The Clerk

then scrutinises the petition to confirm that it complies with the Standing Orders and reports

any irregularities to the Speaker.r'" The promoter is required to deposit enough copies of the

bill with the Clerk for distribution among the Members.t'" The petition is read 'at the first

sitting after it is deposited and the question "That the promoters be granted leave to proceed"

is put immediately without amendment or debate.i'"
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In case a private bill authorises the construction of work, the promoter is required to deposit

with the Clerk an estimate of the expense of making such an undertaking - signed by the

person making the estimate and approved by the Clerk - before the bill is read for the first

time.368 In addition, the promoter shall deposit with the Clerk a sum not less than 4 percent of

the estimated amount and such bill shall have a clause to the effect that should the works

authorised to be constructed not be complete prior to the time limited by the bill for such

completion, the sum deposited with the Clerk shall be forfeited to the Government.i'" Once

the requirements of the Standing Orders have been complied with, the bill is published in the

Gazette and distributed to the Members and read for the first time fourteen days after the

publication.Y'' The two-week period provides an opportunity to inspect the bill and anyone,

including a member of the public, who objects to it, can lodge a petition against it. However,

the manner of notification may not reach everyone who may have objection to the bill. In

addition, unless there is a general invitation for lodging of petitions in objection to the bill as

required by Standing Order 133, gazettement is not sufficient. Petitions are referred to a

select Committee, before which the petitioners have a right of audience, either by themselves

or through their advocates.i" The Committee, which serves a quasi-judicial function, hears

both the petitioners against the bill and the promoters of the bill.

A private bill goes through the same legislative process as a public bill, save that if it is

opposed and reaches committee stage, it goes through a different process where the

promoters and opponents of the bill are heard and cross-examined by the committee.I"

Private bills provide an avenue for private citizens or interest groups to initiate legislation

through Members of Parliament. This may, however, be subject to abuse by interest groups or

members with ,immense lobbying influence to push through legislation that may not be in

tandem with public opinion.

The lawmaking framework prior to the 2010 Constitution, which to some extent remains in

effect, does not facilitate adequate public participation in the legislative process. However, it

368

369

370

371

372

Ibid, Standing Order 131 (1) (a).
Ibid, Standing Order 131 (1) (b).
Ibid, Standing Order 132.
Ibid, Standing Order 134.
Ibid, Standing Order 133.

69



is worth noting that the Standing Orders have limited provisions on public access and

participation in the process.

3.2.9 Parliamentary Committees

At independence, there were public bill committees and special public bill committees, which

dealt mainly with technical and non-controversial government bills. This changed in 1979

when General Purposes Committees (later transformed to Departmental Committees) were

established.373 Presently, there are various parliamentary committees which may be grouped

as Committees of the Whole House that consist of the Committee on Bills, the Committee of

Ways and Means and the Committee of Supply.374 Watchdog Committees consist of the

Public Accounts Committee and the Public Investments Committee, while Departmental

Committees consist of the Committee on Administration and National Security, Committee

on Justice and Legal Affairs, Committee on Agriculture, Livestock and Cooperatives,

Committee on Defence and Foreign Relations, Committee on Education, Research and

Technology, Committee on Energy, Communication and Information, Committee on

Finance, Planning and Trade, Committee on Health, Committee on Labour and Social

Welfare, Committee on Lands and Natural Resources, Committee on Local Authorities and

Committee on Transport, Public Works and Housing.i" Besides these, there are Special

Select Committees, which include the Budget Committee and Committee on Constituency

Development Fund, while the other categories are House Keeping Committees, Ad Hoc

Committees, which have a limited mandate and a new category which includes the

Committee on Delegated Legislation and the Constitution Implementation' Oversight

Committee that oversees the implementation of the Constitution.V"

With regard to the legislative function of Parliament, the Committee of the Whole House on

Bills and the respective Departmental Committees playa direct role in scrutinising bills

brought before Parliament. The Committee stage is the most critical phase in the legislative

process as it is at this stage that the bill is discussed in detail.377 In addition, interest groups

373

374

375

376

377

Interview with Chepkumia, a parliamentary counsel, in Nairobi on 23 June 201l.
Supra note 305 Standing Order 145.
Second Schedule to the Standing Orders.
Ibid.
Lia Nijzink, Jessica Piombo, 'The Institutions of Representative Democracy' (2004) Centre for Social
Science Research Working Paper No. 85, available at http://www.cssr.uct.ac.za (Accessed 24 June
2011).
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lobby the Committees for or against legislation. In the absence of guidelines on lobbying, the

lobbying takes any form and interest groups legitimately lobby Parliament to pass legislation

that favour specific positions. The lack of regulation may give room to subversion of public

interest.378 The most important function of Departmental Committees is to gather information

that is required to make informed decisions on public policy and develop expertise in the

relevant policy area?79 Committees undertake the detailed work that underpins most

parliamentary output, which is impossible to do in plenary sittings.

Members of Parliament have often been accused of taking bribes as inducements during

lobbying for passing of bills in Parliament."? Following the presentation of the National

Health Insurance Bill, 2004 before Parliament by then Minister for Health Hon. Charity

Ngilu, it was alleged that some Members of Parliament were hosted in exclusive beach hotels

and given gifts under the guise of lobbying to influence their voting in Parliament."!

Confirming these allegations, a former Member of Parliament, Joe Khamisi says:

"Sometime in mid-2004, an individual associated with a Cabinet minister called me
to a meeting at the Professional Centre, just a few metres away from the Parliament
buildings. He told me he had been instructed to "facilitate" me - a euphemism for a
bribe in the political lingo - in exchange for my support on a Bill that was before
Parliament. I was then a Member of the Departmental Committee on Health,
Housing, Labour and Social Services, which was responsible for the passage of the
Bill. The facilitation, he told me, was to be in the form of "fuel money" and
employment for a relative who had to be a university graduate.,,382

Actions such as these damage the reputation and autonomy of Parliament as Members of

Parliament succumb to manipulation at the expense of representing the interests of their

constituents. That said, the bill in question would certainly have promoted the social welfare

of majority of Kenyans by affording them easy access to health care.

Much as parliamentary committees provide an opportunity for public participation in law-

making, they are also amenable to abuse and manipulation. The committees should not be

driven by partisan power relations and considerations as this not only impairs accountability

and transparency, but also works against the public interest.
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Supra note 312 at 31.
Supra note 377.
Supra note 20.
Mutua Martin, Teyie Andrew, 'Shame: MPs for hire', East African Standard (19 November 2004).
Joe Khamisi, The Politics of Betrayal: Diary of a Kenyan Legislator (Trafford Publishing: USA, 2011)
at 245.
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3.3 THE KENYAN MODEL OF PUBLIC PARTICIPATION

Legislation is primarily initiated and drafted by the Executive and then forwarded to

Parliament for approval. It is incumbent upon Parliament to provide opportunities for public

debate and participation in the legislative process, while ensuring that legislation that is

enacted reflects policy choices acceptable to the rnajority.i'"

Studies have shown that there is no perfect model for public participation; the form of public

participation in any country is largely influenced by the country's overall circumstances, the

social context within which the participation is taking place '" and the enabling legislative

framework.

To ascertain the level of public participation in the legislative process in Kenya, it is

necessary to identify and evaluate the existing avenues for such participation as well as their

effectiveness.

3.3.1 Constitutional provisions on public participation

Although the 2010 Constitution has provisions on public participation, measures are yet to be

put in place to give effect to these provisions. The legislative process is yet to be aligned to

the 2010 Constitution, although attempts have been made to obtain' public input. For instance,

the Commission on Implementation of the Constitution (CIC) has been inviting the public to

give input on bills developed towards implementation of the Constitution. 38'S Various

ministries have also invited the public to give input on draft policies and bills.386 As much as

383 De Villiers, 'South Africa People's Government. The People's Voice: A Review of Public Participation
in the Law and Policy -making Process in South Africa' a report of the Parliamentary Support
Programme (200 I) in Lia Nijzink, Jessica Piombo, 'The Institutions of Representative Democracy'
(2004) Centre for Social Science Research Working Paper No. 85, available at
http://www.cssLuct.ac.za (Accessed on 24 June 2011).
The World Bank Participation Sourcebook, (1996), available at
http://www-
wds.worldbank.orglexternal/defaultlWDSContentServer/WDSPITB/1996/02/0 1/000009265 396121417
5537/RenderedlPDF/multi page.pdf(Accessed on 22 May 2011).

Nzau Musau, 'CIC Seeks Public Views on Defence Bill', The Star (14 March 2012) available at
http://www.the-star.co.ke/nationallnationaIl66 75 3-cic-seeks-pu bl ic-views-on-defence-bill ; The
Chairperson of the CIC in a conference organized by Transparency International on 24th May 2012,
which the author attended, stated that although it is not the mandate of CIC to implement the law, it has
tried to ensure that there is public participation in all bills under its purview. He also disclosed that the
CIC is holding discussions with the Government and Civil Society on the establishment of a framework
for public participation.

The Ministry of Lands published an invitation titled 'Public Notice -Invitation of Views on Draft
Legislation on Land' in the Daily Nation of 12 October 2011.
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the invitations are published in newspapers, the public are always referred to the websites of

the CIC and the relevant ministries for copies of the draft bills, thereby limiting access by a

majority of the public who do not have access to the internet or are not computer literate. In

addition, the bills are usually drafted in technical language and are not simplified or

explained in simple language to enable the public to understand the provisions contained and

contribute meaningfully. For example, although the Land Bills were subjected to public

hearings, an expert in land law observed that owing to the technical nature of land laws and

the technical language used in the bills, most members of the public who gave their input did

so from a point of ignorance, as they thought it was a forum for ventilating their positions on

I d di d ini 387an isputes an mjustrces.

3.3.2 Access to Parliament buildings and MPs

Parliament Building in Nairobi, where the National Assembly sits, is open to the public.

Although members of the public do not have access to the debating chamber, they can view

the proceedings from the public gallery within the building. This in itself does not satisfy the

requirements of public involvement as they are merely spectators, since they cannot

contribute to the debates or give their input on bills before the House. Any Member is at

liberty to move that strangers (as anyone who is not a member is referred to in parliamentary

lingo) be expelled from any sitting of the House or that of the Committee of the Whole

House.388

Although open to the public, access to Parliament Building has restrictions as v'isitors are

subjected questions as to who their host is and whether they have an appointment, while

information on Parliament and its processes is not adequate. Even information on bills

pending in the. House is not readily available to the public. Although the Standing Orders

allow members of the public to sit in the public gallery, the physical facilities are inadequate.

In addition, visitors to Parliament are rarely treated in a courteous manner unless they are

accompanied by a Member or by staff.

Most of the people interviewed said that they had never been consulted or given an

opportunity to give their views on proposed legislation - even in the new constitutional

387 Paul Ndungu, 'The Ndungu Land Report: Content and Proposals for Implementation', a paper
presented during a Continuous Legal Education training seminar organized by the Law Society of
Kenya in Nairobi on 30th March 2012.
Supra note 303, Standing Order 214.388
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dispensation. These respondents nonetheless expressed willingness to give their input if given

opportunity to do so. Some even wished that they had access to Parliament so as to articulate

their views on matters that affect them.389 Those who said they are aware of consultations

between representatives and their constituents indicated that only a small group of people

who are close to the Member of Parliament are sometimes consulted on matters affecting the

constituency, although their views are not binding on the legislator.T" The views of a few

people, invariably the so-called 'professionals', may not be reflective of the opinion of the

majority of the constituents; if taken, such views may lead to oligarchy or even be

misleading.

3.3.3 Committee meetings

As mentioned earlier, Parliament has several committees. These committees are empowered

under the National Assembly (Powers and Privileges) Act to take evidence. "Evidence" in

parliamentary parlance has a wider connotation than in typical legal speak, and includes

representations and submissions. Members of the public may therefore appear before the

committees to give representations on bills before the House. Establishment of parliamentary

committees is provided for in Article 124 of the 20 I0 Constitution, while Article 125 confers

powers on such committees to call evidence. Article 117 provides for parliamentary powers,

privileges and immunities to enable Parliament to effectively discharge its functions. The

proceedings of the committees shall be open to the public unless where the Speaker - in

exceptional circumstances - rules that there are justifiable reasons for exclusion of the public

or the media.391 If not exercised judiciously, the discretion granted to the Speaker may inhibit

access by the public and the media to the legislative process.

As described earlier, committees playa critical role in the legislative process, as it is at this

stage that bills are thoroughly scrutinised and substantive revisions made. In addition,

committees provide an opportunity for the public and other stakeholders to give their views.

However, mechanisms for the public to give their input to committees are inadequate. The

extent of public involvement in the sittings of committees pursuant to the constitutional

389 Interview with Fundi, a mechanical engineer, in Kitale on 31 December 2010. An interview with
Abraham, a diplomat, in Arusha on 3 November 2011 however shows some people trust that Members
of Parliament being part of society know what the needs of the public are and therefore represent their

views, although he acknowledges the importance of public participation.
Interview with Baba Seb, a lawyer, in Nairobi on 17 October 2011, interview with Benson, a lawyer, in
Nairobi on 14 October 2011.

Supra note 2 Article 118 (2).

390

391

74



requirements is yet to be felt. This is particularly so with bills before Parliament. This can be

attributed to the fact that parliamentary committees only sit in Nairobi and only a small part

of the population get to know of the sittings.

Although interest groups make representations to parliamentary committees on matters where

they have an interest, parliamentary committees in Kenya are yet to pro-actively seek public

input and conduct hearings, particularly at locations where people who are likely to be

affected most by the proposed laws reside. With respect to the business of the House

including that of committees, the Clerk is required to prepare a weekly schedule showing the

business of the House and the sittings of the various parliamentary committees for publishing

on the parliamentary website. The schedule ought to be circulated to Government Ministries,

Members and the media, by Friday of the week preceding such business at the latest.392 This

may not reach a large portion of the citizenry, given that many Kenyans do not have access to

the internet, while the information circulated to the media only gets published if it is

newsworthy.

Committees require staff to help with procedural and administrative matters, drafting or

perusal of bills, provision of expert opinions and researching on issues before the House.

However, the unmeritorious recruitment of staff by the Parliamentary Service Commission

potentially hampers the quality of service.i'"

3.3.4 Records of committee meetings and plenary sessions

All records presented to or belonging to the House are put under the custody of the Clerk and

shall be accessible to the public unless prohibited by law.394 The Speaker may make

regulations to govern such access.395 Access to information is a fundamental right under

Article 35 of the 2010 Constitution. While making rules on access to information held by

ParI iament, the Speaker should guard against abrogation of this right. The Hansard, which is

the official verbatim record of the House is published and is accessible to the public.

392

393
Supra note 305, Standing Order 35 (3).
Rawlings Otieno and Patrick Kibet, 'Trouble Looms in Parliament', The Standard (31 October 2011)
available at
http://www.standardmedia.co.ke/?i d=2 00004 590 5&ci d=4&currentPage= 1&arti cl el D=200004 590 5
(Accessed on 30 May 2012)
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Ibid, Standing Order 31 (1).
Ibid, Standing Order 32 (2).
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Although access to the Hansard and other information held by Parliament enables the public

to evaluate the responsiveness of their representatives in the House, such information only

comes after the Members of Parliament have already taken positions which may be

irreversible - for instance, when a law has already been passed. The Hansard is ordinarily

uploaded on the parliamentary website. However, given limited access to the internet and the

limited circulation of printed copies; many people do not get to know what happens in

Parliament.

The manner of dissemination of records of the proceedings of parliamentary committees is

therefore not effective as such information is only available in the Hansard. Dissemination of

such records may be improved through publishing in other media such as bulletins and

newspaper pullouts, which have significantly wider circulation.

3.3.5 Broadcasting of parliamentary proceedings

Until 2008, parliamentary proceedings were closed to the public thereby denying them the

opportunity to hear, see and evaluate what their representatives did in the House. This has

changed with the introduction of live broadcasting of parliamentary proceedings. House

Speaker, Kenneth Marende, commenting on the broadcasting said:

"Opening Parliament to the public will recast the manner in which Parliament does its
work. The public will be participants in national debate by. accessing, real time, the
deliberations of Parliament and its committees on important national issues, as well as its
duty to put the Government in check. The Tenth Parliament is very robust and I promise
you great content.,,396

Broadcasting of House proceedings has been formalised in the Standing Orders.397 This

conforms to Article 35 of the 2010 Constitution on access to information. An informed public

is empowered to not only know what is happening, especially in the public arena, but to also

make informed contribution. Through the broadcasts, the public get easy access to

parliamentary debates. However, the debates usually come at the final stages of the bill when

the public have no opportunity to give their views. It might, therefore, be useful to broadcast

396 SUNY/CID News Stories 2009, 'Kenya National Assembly Broadcast is One of Kenya's Most
Watched Programs' available at
http://www.cid.suny.edulnewsroom/news2009/ne\vsroom 2009 14.cfm (Accessed 25 June 2011).
Supra note 305, Standing Order 34; Standing Order 195 establishes the House Broadcasting Committee
to oversee the broadcasting; First Schedule to the Standing Orders provides for Broadcasting
Regulations.
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proceedings on earlier stages of the bills to in order to sensitise the public and enable them

give their input before enactment.

3.3.6 Website

The Kenyan Parliament has a website/" where relevant information on the National

Assembly is uploaded. Besides making information on parliamentary business available to

the public, the website has a bill tracking system which facilitates follow-up on the status of

bills, thereby providing opportunity to keep tabs on the legislative process. However, access

to the legislative process is intricate and not simply a case of setting up a website and

uploading content onto it. It is necessary to focus on the effectiveness of the mechanism and

not just its output. This will entail designing a system that will facilitate or enhance public

access to the legislative process by, among other things, being reliable. Also, given that

access to the internet in Kenya is limited, the extent to which the website can enhance public

participation in the law-making process among other parliamentary matters, is restricted.

Besides being inaccessible to many people, the parliamentary website and that of the National

Council for Law Reporting are not up to date.399 They are also not interactive in the sense that

they do not allow the public to comment on the bills online.

3.3.7 Dissemination of information by the press

The public have a right to be informed about the workings of Parliament. The media should

therefore assist the public to realise their right to such information by providing coverage of

parliamentary proceedings. However, the media are to some extent limited in what they are

able to cover as the content must be deemed to be newsworthy. Besides ensuring media

access to parliamentary proceedings, Parliament should pro-actively provide the media with

accurate and timely information. Already, the Kenyan media has shown great potential in this

area by being very instrumental in informing the public on what goes on in Parliament.

Indeed, many interviewees confirmed that they get to know of bills that are before Parliament

through the media.

398

399
www.parliament.go.ke

The author closely followed the process leading to the enactment of the Ethics and Anti-Corruption
Commission Act, 2011 and observed that at no time did Parliament or the relevant parliamentary
committee invite views from stakeholder institutions or the public. This has consequently led to a suit
being filed in the High Court at Nairobi; Ledema Ole Kina vs Attorney General and Others,
Constitutional Petition No. 155 of2011 challenging the Act on among other grounds the lack of public
participation.
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Freedom and independence of the media is guaranteed in Article 34 (1) of the 2010

Constitution. In addition, the media have access to parliamentary and committee sittings as

provided by Article 118 of the Constitution. The National Assembly has a Public Relations

Office which, among other functions, facilitates media coverage of activities of Parliament.4oo

Although the media may keep the public informed on bills before Parliament, the contents

thereof and the proposals made with respect to such bills as well as the absence of adequate

mechanisms for public engagement in the legislative process undermines such efforts.

3.3.8 Response by legislature to public concerns

Responsiveness to public needs is a process of public officials taking appropriate and timely

action in response to needs voiced by the community. Responsiveness to public needs

requires members of the public to express their needs and decision-makers to consider such

needs as well as the existence of mechanisms for expressing and receiving such needs.i'" In

the case of Parliament, responsiveness goes beyond accountability and includes the

requirement of Parliament to systematically take into account participation in the making of

decisions. The difference between public participation and responsiveness is that the latter

involves a duty to establish changes in public opinion, while the former encourages the public

to take initiative.402 The Kenyan Parliament cannot be said to be entirely responsive to the

concerns of the public, particularly in the discharge of its legislative function, as it has on

numerous occasions passed laws against public opinion as shown' in this paper. Majority of

the interviewees in this study expressed concern on some of the laws passed by Parliament

including the law that increased the salaries of Members of Parliament. Some' concerned

voters have taken up the issue with their Members of Parliament but were told that even if a

few legislators considered the views of the electorate, the majority would still have their

a 403w y.

3.3.9 Public Petitions

A petition is a written prayer by a member or members of the public to the House seeking

redress of a grievance.i'" The Standing Orders provide for submission of a petition to the

House by a Member with the consent of the Speaker. Such petition may be on a private bill
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Ibid.
Sanjiv Babooa, 'Public Participation in the Making and Implementation of Policy in Mauritius with
Reference to Port Louis' Local Government', (2008) Doctorate Thesis, University of South Africa.
Ibid.
Interview with Simeon, a cobbler, in Kitale on 1 January 2011.
Supra note 305, Standing Order 201.
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which has been published, or any matter related to any business before the House, or any

matter of general public interest, so long as it is not related to or involving remission of duty

payable by any person.l'" A petition by a Member of Parliament must contain particulars and

signatures or thumb prints of at least twenty persons who are not Members of Parliament and

countersigned by the Member presenting it,406 while that by members of the public must

contain the same particulars, signed or thumb printed and in the form prescribed in the Third

Schedule of the Standing Orders. These provisions are buttressed by Article 119 of the 2010

Constitution which provides that:

"Every person has a right to petrtion Parliament to consider any matter within its
authority, including to enact, amend or repeal any legislation."

Parliament is enjoined to establish procedures to facilitate the submission of such petitions.i'"

Establishment of procedures is not enough. There must be meaningful opportunities for the

public to submit petitions and for creation of awareness among the public on their right to

submit such petitions. The provisions that allow the public to petition Parliament presently

remain unexploited. In addition, many of the interviewees seemed unaware of this provision.

This is partly because Parliament has not taken the initiative to sensitise the public on the use

of petitions to initiate legislation.

3.3.10 Limited forms of direct democracy on constitutional matters

The 2010 Constitution provides for its amendment through a referendum if the amendment

relates to certain specific matters set out in the Constitution.408 These provisions guard

against amendment of the Constitution without reference to the public. Where Parliament

initiates amendment on matters other than those set out in Article 255 (1), the bill shall not be

read for the second time until after ninety days from the date it is introduced409 and

Parliament must publicise the bill and facilitate public discussion on it.410The Constitution

also provides for its amendment by popular initiative signed by at least one million registered

405 Ibid, Standing Order 202; this means a petition cannot be submitted on the stand off between
parliamentarians and Kenya Revenue Authority on payment of taxes by the MPs; see Alphonce
Shiundu, c We'll not Pay a Penny, Swear MPs in Tax Row' Daily Nation (24 June 2011).
Ibid, Standing Order 205 (e).
Article 119 (2).
Article 255 (I) & (2). The matters are; supremacy of the Constitution, territory of Kenya, sovereignty
of the people, national values and principles of governance, the bill of rights, the term of the office of
the president, the independence of judiciary, constitutional commissions and offices, functions of
Parliament, objects, principles and structure of devolved government and provisions of Chapter 16 of
the Constitution on amendment.
Article 256 (1 ) (c).
Article 256 (2).
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voters. The initiative may be in the form of a general suggestion or a formulated bill.4JJ A bill

arising from a popular initiative shall be submitted to the Independent Electoral and

Boundaries Commission, which shall in turn submit it to each county assembly for

consideration.l':' If approved by majority of county assemblies, the bill will be introduced to

Parliament and shall be passed by majority of members in each House.413 If either House of

Parliament fails to pass the bill or if it involves matters set out in Article 255 (1) the proposed

amendment shall be submitted to the people in a referendum.l'"

These provisions on public participation through referenda are only limited to constitutional

amendments. The Constitution itself is the product of a popular vote through a referendum on

4th August 2010, pursuant to section 47A of the pre-2010 Constitution and the Constitution of

Kenya Review Act 2008. It remains to be seen whether proposals to amend the Constitution

will be subjected to sufficient public participation.

3.3.11 Regulating the Conduct of Legislators

The manner in which parliamentarians conduct themselves impacts on public perception of

Parliament; it mayor may not give them confidence to participate in the affairs of parliament,

including the law-making process. The Legislature plays a critical role in promoting good

governance and preventing corruption and mal-administration across the societal spectrum.

Therefore, the citizenry looks up to parliamentarians to maintain high moral standards, both

in their professional and private lives. They expect their representatives to serve out of calling

and commitment to the public good, as opposed to desire for power and the 'pursuit of

personal aggrandisement. It is on this basis that representatives are vested with legitimate

authority to make decisions that determine the destiny of both the state and its citizens.l" In

Kenya, like in. most countries, Parliament has the constitutional mandate of overseeing

government and holding it accountable for its actions and decisions. For Parliament (both

collectively and as individual parliamentarians) to have the moral high ground to discharge

this function, they must be beyond reproach. Public confidence in Parliament as an institution
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has been widely observed across many jurisdictions as declining. Even some parliamentarians

acknowledge this perception as illustrated by what one of them had to say:

"Citizens have a negative view which is partly due to the distorted views of media and
lack of appropriate positive dissemination of the activities of legislators. A large
number of uneducated citizens have limited understanding of the legislative function
and tend to blame parliamentarians for unmet needs. There is a strong need to curtail
corruption and change the lack of credibility of legislators. We urgently need values
and ethics to retake their place within the State and society.,,416

Any form of legislative misconduct undermines the confidence of the public in the

democratic system, thereby posing a threat to the systern.l'" The lack of confidence also

undermines legitimacy, which is the most critical condition for the survival of a democratic

system.I" Kenyans perceive the Legislature as among the most corrupt public institutions.l'"

Chapter Six of the 2010 Constitution covers leadership and integrity and sets out how

authority vested in State Officers, including legislators, should be exercised.Y'' The

Constitution also prescribes the minimum standards of conduct for State Officers.t" while

the Public Officers Ethics Act, 2003 provides a code of conduct and ethics for all Public

Officers. The National Assembly (Powers and Privileges) Act, which is meant to ensure the

legislators are independent and enjoy freedom of speech so as to undertake their functions

objectively without the fear of recrimination, grants powers to the Speaker to give directions

in the form of a code of conduct to regulate the conduct of legislators within the precincts of

Parliament other than the chamber.422 The parliamentary Committee on Privileges may

inquire into claims of violation of the Code of Conduct.Y' This would mean that the conduct

of the legislators outside the chamber or precincts of Parliament is unregulated.l" The

Standing Orders preclude a Member from being chairperson or vice-chairperson if a

committee report adopted by the House makes adverse recommendation against him.425

416 Monitoring Report Towards a Global Plan, Global Organization of Parliamentarians Against
Corruption, available at http://www.gopacconference.com/wp-
contentluploads/20 IO/OI/GOPAC MonitoringReport ENC:J.pdf (accessed 25 June 2011)
Chris Skelcher, Stephanie Snape, "Ethics and Local Councilors: Modernising Standards of Conduct",
(2001) Parliamentary Affairs at 72-78.
Seymour Lipset, "Some Social Requisites of Democracy: Economic Development and Political
Legitimacy", (1959) 53 American Political Science Review 1 at 69-108.
Cyrus Kinyungu, 'MPs are Most Corrupt', The Standard (6 December 2006).
Article 73.
Article 75.
National Assembly (Powers and Privileges) Act, Section 9.
Ibid, section 10 (4).
Supra note 312 at 32.
Supra note 305, Standing Order 162 (2).
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However, these provisions are not adequate in view of the nature of work carried out by

legislators and the various ethical dilemmas they find themselves in whilst discharging their

functions. It is in recognition of the uniqueness of parliamentary work that some jurisdictions

have put in place ethics regimes to regulate the conduct of legislators.t" Public confidence in

the legislature is largely dependent on how MPs conduct themselves and the resultant public

perception. The poor perception of MPs by the public427 has the potential to dissuade them

from engaging with MPs.

3.3.12 Consultation in drafting of bills

During the process of initiating bills, the relevant Government body or Ministry ordinarily

consults stakeholders on the proposed legislation.v" However, such consultations are limited

to Government agencies, academia and civil society, and the discussions are technical in

nature. Bills seeking to implement provisions of the 2010 Constitution are submitted to the

Committee for the Implementation of the Constitution (CIC) which monitors, facilitates and

oversees the development of legislation and procedures necessary for implementation of the

Constitution.429The CIC also liaises with the Attorney General and the Kenya Law Reform

Commission on the preparation and tabling of such bills in Parliament.43o The CIC has taken

the initiative to facilitate public participation as provided in Article 10 of the 2010

Constitution by inviting the public to give their views on bills forwarded to them.431 Although

the invitation was carried in the press, the Bill could only be accessed on the internet, thereby

limiting access to many Kenyans. Nevertheless, following this avenue for public

involvement, some members of the public - especially through stakeholder institutions - have

had an opportunity to give their input on proposed laws, thereby improving the quality of

legislation.v" Regrettably, even when public views are given, they are invariably disregarded

426 Rick Stapenhurst, Riccardo Pelizzo, 'Legislative Ethics and Codes of Conduct', (2004) World Bank
institute Working Paper Series.
Supra note 419.
For example, the Kenya Anti-Corruption Commission initiated a bill (Ethics and Anti-Corruption Bill,
20 II) pursuant to Article 79 and 80 of the 20 I0 Constitution. The Commission in conjunction with the
Ministry of Justice National Cohesion and Constitutional Affairs held several workshops where
stakeholders in the fight against corruption in Kenya including civil society were invited to deliberate
on the draft bill.
Section 5 (6) (a) of the Sixth Schedule to the Constitution.
ibid, section 5 (6) (b).
CIC sought public views on the Ethics and Anti-Corruption Bill, 2011 by advertising in the press, Daily
Nation (10 June 2011).
Interview with Justice, a lawyer, in Nairobi on 17 October 2011 when he confirmed that he
participated as a member of the Law Society of Kenya in the deliberations on the Police Service
Bill,2011, National Police Service Commission Bill, 2011 and the National Police Oversight Authority
Bill, 2011, which were subsequently enacted into law after taking on board the strong public views on
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if they do not serve the interests of parliarnentarians.Y' Public debates are occasionally held;

for instance, the Association of Professional Societies in East Africa (APSEA) has conducted

consultative forums on proposed legislation that they have an interest in.434Such limited

consultation may not achieve the desired threshold for public participation in law-making as

it is not broad enough to include every citizen who is desirous of giving their input. Some of

the interviewees observed that the selection of stakeholders and sampling of persons for input

is not representative enough to meet the threshold for public participation as those consulted

are invariably civil society organisations based in Nairobi and other urban centres.435 The

Cabinet Committee on Legislation, which scrutinises bills before they are tabled in Cabinet,

also consults a limited number of stakeholders in the public sector. However, its proceedings

are presently closed to the public.436

3.3.13 Lobbying

Lobbying is integral to decision-making, particularly when decisions have to be arrived at by

consensus or through support of the majority as is the case with legislation. Various interest

groups lobby Parliament on bills in which they have an interest.t" Whether or not the interest

groups represent the views of the people is arguable. Other than legislation in which such

interest or lobby groups have an interest, other laws are not subjected to such participation or

lobbying. Lack of rules to regulate how lobbying is conducted gives parliamentarians and

interest groups latitude to use whatever means will enable them garner support for their

positions. This, compounded by the lack of an ethics regime in Parliament, leaves legislators

to their own devices. Various agendas can thus be pushed through the House, even 'when they

are not in the best interests of the pUblic.438

433
the use of force by the police.
Interview with Gili, an educationist, in airobi on 17 October 201 Iwhen he observed that although he
has not been invited to give input as an individual, he has participated in the process of collating public

views on the implementation of constitutional provisions on National Values and expressed concern
that the voices of the people are at times lost when the reports fail to capture them accurately.
Interview with Lucia, an economist, in Nairobi on 17 October 2011.
Interview with Rose, a lawyer, in Arusha, Tanzania on 2 November 2011.
The Committee made drastic changes to Ethics and Anti-Corruption Commission Bill, 2011, but only
invited stakeholder government bodies.

Ibid.
Supra note 20.
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3.3.14 Participation through political parties

Kenya is a multi-party democracy.l " Political parties therefore play a critical role in

representation 440ideally providing an avenue for members to articulate their policy

preferences and thereby influence the position by party representatives in parliament, besides

affording opportunities for engagement with the public. The influence of party members is

done through selection or election of candidates and networks with representatives at the

various levels.l" Going by the shift in political party affiliation and election of candidates

with weak party ties,442 party membership in Kenya is not strong. In a presidential system

such as Kenya's, the representatives may have more leeway to directly represent constituent

interests in committees and plenary sessions. However, it is arguable whether Kenyan

legislators are guided by constituency interests. In most cases, distortions in representation

take place not because of sporadic corruption by Members of Parliament, but through

institutionalised forms of influence-buying within political party structures.T:'

The foregoing illustrates the inadequacy of public participatory mechanisms in legislative

process in Kenya. A majority of those interviewed were either not aware of the avenues

available for public participation or observed that such avenues are inadequate. In addition,

the lack of rules and regulations to govern lobbying in Parliament and the sometimes

questionable conduct of legislators hinders the realisation of the public involvement

envisaged in the 2010 Constitution, and may to a large extent account for the rogue manner in

which the Kenyan Parliament has dealt with issues that affect the public.

439

440
Supra note 3 Article 4(2).
Report of the National Democratic Institute for International Affairs and United Nations Development
Programme, 'Guidebook on Strengthening the Capacity of Legislatures', ( 22-24 October 2001),
available at http://vvww.ndi.org (accessed 21 May 2010).

Ibid
Nation Reporter, 'Party Seeks MP Eviction Enforcement', Daily Nation (31 October 2011). Safina Party
had expelled Mathira MP Ephraim Maina for showing support for a presidential candidate from another
political party
Supra note 439.
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CHAPTER FOUR: RECOMMENDATIONS

4.1 INTRODUCTION

Although the 2010 Kenyan Constitution makes it a requirement that the public be afforded an

opportunity to participate in the legislative process, it does not explicitly specify how and

what type of participation is required. This chapter explores ways in which Parliament can

make itself more accessible to the public and how the public can have a say in the affairs of

Parliament - in particular, the law-making process. Whilst adopting participatory measures

applied in other countries, it is necessary to contextualise them to the Kenyan circumstances.

This was observed by Lord Justice Denning in 1955 with respect to the difficulty in trying to

transpose English law to Africa:

"Just as with the English oak, so with the English common law: one could not transplant it
to the African continent and expect it to retain the tough character which it had in England.
It had many principles of manifest justice and good sense which could be applied with
advantage to peoples of every race and colour all the world over, but it had also many
refinements, subtleties and technicalities which were not suited to other folk. These off-
shoots must be cut away. In those far-off lands the people must have a law which they
understood and which they would respect.,,444

The mechanisms for public participation should therefore take into account the socio-political

circumstances obtaining in Kenya, disparities among the different groups of people and

approaches to civic involvement, among other considerations.

4.2 ENHANCING DIRECT CONTACT BETWEEN ELECTORATE AND

REPRESENT ATIVES

The public ordinarily interact with Parliament through their representatives. This usually

takes place through face-to-face contact, mostly at the constituency, when parliamentarians

listen to the concerns of their electorate.l'" Owing to the limited interaction between MPs and

their electorate, there should be a mandatory requirement that legislators demonstrate that

they have adequately consulted their constituents. There ought to be facilities at the

constituency level to enable such consultations. Countries such as Sri Lanka and Chile, like

Kenya, spare time in their parliamentary calendars to give legislators time to attend to their

constituents and engage in dialogue with them. However, unlike in Kenya, representatives in

444

445
Nyali Limited v Attorney General (1956) 1 QB 1 at 16-17.
Parliament and Democracy in the Twenty First Century: A Guide too Good Practice, available at
http://www.ipu.orgldem-e/guide-.htm (accessed 7 August 2009); an interview with Nel in Kiambu on
15 October 20 II when lamented that their Member of Parliament has abandoned them since he was
elected shows the value Kenyans attach to contact between the electorate and their representatives.

85



these countries must show that they have consulted the people they represent.l'" Direct

contact with the electorate provides legislators with an opportunity to help their constituents

understand and appreciate certain actions by the Legislature and avoid a situation where any

divergence between the constituents' interests and the actions of the Legislature are

interpreted by constituents as lack of representativeness, even when the Legislature has

effectively balanced competing societal interests.l'"

4.3 CONSTITUENCY OFFICES

Constituency offices provide a critical point of contact between legislators and their

constituents. In recognition of the critical role that such office plays, many legislatures across

the world, and particularly in the developing world, have initiated programmes to establish

offices in each constituency.T" In Zambia, for instance, three types of models were adopted;

a fixed office, a mobile office - where the legislator traverses the constituency, and a mobile

office fitted with a computer and satellite phone - which the constituents use to give their

views. Upon review of the models, it was found that the constituency office model is the most

viable and significantly enhanced constituents' access to their legislators.t" Similarly, in

Zimbabwe, Parliament Constituency Information Centres have been established in all

constituencies to provide a platform for engagement between citizens and civil society

organisations and the legislators on the needs and problems of the constituencies.t" These

centres enable the public to participate in the legislative process from an informed position.l"

Every constituency must have an office staffed with competent and impartial staff i'rlorder to

facilitate consultation at the constituency level and submission of public input. While setting

up such offices, the main objective should be to collect views on legislative and other issues

as opposed to providing a forum for receiving individual requests for assistance and listening

to individual problems.

4.4 EMPOWERING CITIZENS

In order to participate in the legislative process, members of the public must be able to

discuss issues that affect them and propose alternatives to policies or proposed laws. This
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Ibid.
Supra note 439.
Ibid.
Ibid.
Ibid.
Ibid.
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way, they help to inform decisions that concern them. For them to do this in a meaningful

way, the public require information on their right to participate, how the legislative process

works and how they can participate in it. Capacity building to do this should therefore be

undertaken.

4.5 SUBMISSIONSIWRITTEN MEMORANDUMS TO COMMITTEES AND PUBLIC

HEARINGS

The most common form of public participation in the legislative process is through invitation

by parliamentary committees for submission of views or public hearings. Public hearings

have been used in older democracies and are meant to sensitise interested parties on

impending legislation and to elicit their views.452 Public involvement is facilitated when

parliamentary committees receive submissions from the public. The importance of public

input to legislative proposals in the legislative process and democracy cannot be gainsaid,

especially in creating a sense of ownership. The New Zealand Parliament, for instance, sends

out open invitations for submissions to all interested parties through the media and via its

website, while other parliaments like the Turkish and Czech send specific invitations to

organisations that are known to have an interest in the proposed legislation.V"

It is crucial that Parliament and its committees send out open invitations to the public and

stakeholder organisations to submit their views on proposed legislation. The invitation should

be done through the media and should provide adequate information on the bill in question. It

should also sensitise the public on how they can submit their views. In addition, the

committees should hold public hearings, with ample prior notice to the public, at different

places in the country and at times that are convenient to enable anyone who wishes to give

their views to do so, being careful to take cognisance of the difficulties experienced by

marginalised groups in society in getting their voices heard. Given the grassroots reach of the

Provincial Administration, the infrastructure may, if retained in the new constitutional order,

be used to mobilise the public to attend the hearings.V" Either way, it will be important to

reform the Provincial Administration to change the associated negative perception as a tool of

452

453

454

Ibid.
Ibid.
Interview with Gili, an educationist, in Nairobi on 17 October 2011showed how the Provincial
Administration was useful in mobilising members of the public to attend public hearings to give views on
the National Values.
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oppression. For purposes of openness, records of views given in such hearings should be

made available and distributed.

4.6 STRENGTHENING POLITICAL PARTIES

Political parties should be strengthened by enhancing transparency and accountability,

enforcing party discipline, increasing intra-party democracy and providing for political party

funding, among others. This will ensure that parties are identified by their ideologies and

positions with respect to policy alternatives. Proper enforcement of the Political Parties Act,

2011 will, among other things, instil discipline in political parties and curb party-hopping.

4.7 CITIZEN'S INITIATIVE

Mechanisms should be put in place to give effect to the Constitutional provisions on the right

of the public to submit petitions to Parliament, including initiating proposals for legislation,

subject to meeting the required thresholds in terms of number of petitioners. This may be

done by amending the Standing Orders to provide procedures for submission of petitions.

4.8 DEMYSTIFYING THE LEGISLATIVE PROCESS

The law-making process is complex, making it difficult for a lay person to comprehend or

participate in it. A number of measures ought to be taken to demystify it. These include:

dissemination of information through various means, including the media, on how law-

making is done; civic education; and incorporating content on legislative processes in the

curricula of educational institutions. In addition, the public should. be sensitised on the roles

that various organs play in the legislative process to enable them discuss meaningfully with

such organs.

It is therefore necessary to establish mechanisms in the parliamentary rules and procedures to

facilitate and enhance public involvement. In addition, the proceedings of the Cabinet

Committee on Legislation, which are presently closed to the public,455 should provide an

avenue for considering public views. To ensure that there is meaningful public input,

information on the requirements on public participation, explanation of the method used to

obtain such input, and the nature of input that the public may make should be made available.

455 The Committee made drastic changes to Ethics and Anti-Corruption Commission Bill, 2011, but only
invited stakeholder government bodies.
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4.9 INVOLVING THE PUBLIC IN EARLY STAGES

Since ministries are not obligated to involve stakeholders, stakeholders always have to be on

the lookout for signs that the Government is planning to initiate a new law or policy. It is

important to involve the public at the earliest stage of law-making so that the proposed law is

informed by public opinion right from inception and in order to enhance ownership of the

law. In addition, institutions responsible for initiating legislation should layout key questions

and options at an early stage before they crystallise their positions. Once they are received,

comments should be summarised in a paper explaining what decisions have been taken on

points of debate.r"

4.10 DISSEMINATION OF INFORMATION ON PROPOSED LEGISLATION

Dissemination plays an important role in informing the public about proposed legislation.

Line ministries should disseminate information about proposed laws through, among other

means, the media, giving highlights of the proposed law in simple language. Comments

received pursuant to such dissemination should also be shared with the public. In addition,

the memorandum of objects which normally accompanies draft bills sent to the Attorney

General, should be made available to the public to enable them have background information

on the proposed legislation.

4.11 SIMPLIFYING PARLIAMENTARY PROCESSES AND ENHANCING ACCESS

Since the legislative process is complicated and the information provided in the parliamentary

website may not be accessible to many people, it is necessary to designate an' office to

provide information on the status of bills and how the public can access them and give their

input. In addition, the order papers should be made available to the public in advance. A clear

understanding of the legislative process is important. Parliament should therefore consider

providing legislative guidebooks that give information on the legislative process and consider

providing toll-free numbers to enable the public to obtain relevant information on bills.

Parliament should also proactively encourage the public to access Parliament building

through activities such as open days. There is need to expand the physical infrastructure,

establish a public information office and train staff to be friendly to the visitors.i" In

456 Dianne Hubbard, 'Parliament and Civil Society: Ideas for Increasing Public Participation in the Law
Making Process', available at http://www.lac.org.nalproiects (accessed 20 May 2010).

457 The author has on several occasions visited Parliament Buildings but in all instances had to seek the
assistance of staff known to him to be allowed access.
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addition, Parliament may designate an office for purposes of coordinating public

participation, as is the case in South Africa.458

4.12 ENCOURAGING PARTICIPATION

The public must have sufficient information as well as capacity to give input on legislation

and to examine the legislative process. Although civil society and interest groups may have

the capacity to engage with Parliament, it is imperative that participation in the legislative

institution is extended to individual citizcns.l'" When the public have information on the

legislature but lack skills to undertake advocacy based on the information they have, the

value of civic participation is diminished and efforts to engage Parliament and

parliamentarians would be futile. Therefore, it is necessary to carry out civic education to

enhance knowledge and skills that the public need to enable them contribute effectively in the

legislative process and to encourage them to give their input. As public hearings are an

important tool for public participation, it is essential that the public are equipped on how to

take part at legislative hearings and how to prepare and present written submissions on

proposed legislation.

4.13 USE OF TECHNOLOGY

The interactivity of the internet can be harnessed to enhance democracy.l'" Initially, cyber-

democrats predicted that institutions of representation would be' radically transformed or

become obsolete altogether as the public would have the capacity to give their views and vote

on issues that are of interest to thern.l?' Instead of transcending representative structures, the

internet has become a tool for transforming and strengthening the relationship between

representatives and their constituents. Since 1997, parliamentarians in the United Kingdom

for instance, have been expected to spend more time in their constituencies and it is now a

requirement that they maintain regular contact with their constituents through the local press,

458 Report of the Institute of Democracy in Africa, 'The Role of the Executive in a People's Government, The
People's Voice: A Review of Public Participation in the Law ND POLICY -Making Process in South
Africa, (2001), available at http://www.parliamenLgov.za/live/contenLphp? (accessed 29 October 2011).

459 Supra note 439.
460 Barry Hague and Brian Loader, Digital Democracy: Discourse and Decision Making in the Digital Age

(Routlege: New York, 1999), available at
http://books.google.com/books/about/Digital democracy.html?id=Bg7uk lxggUEC (accessed 2 I May
2010).

461 Dick Morris, 'Direct Democracy and the Internet', (2001) 34 Loyola of Los Angeles Review 3 at 1033-
1053, available at llr.lls.edulvolumes/v34-issue3/morris.pdf (accessed 21 May 2010).
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websites, phone-ins and correspondence including e_mail.462 Representative institutions the

world over are adapting to the digital world.

In view of the potential of online interaction between parliamentarians and the public to

enrich mutual understanding and enhance trust in a representative democracy, it is necessary

that the parliamentary website be improved to allow for interactive communication where the

public can track pending bills and make comments online. This will, in addition to

strengthening representative democracy, provide an avenue for the public to give input on

proposed legislation. This has been tried in the United Kingdom with impressive results as

evidenced by the comments by Lord Putnam, the chairman of the committee that examined

the draft Communications Bill:

"The online consultation worked exceptionally well and proved its worth as a vital
tool in the democratic process. I am sure future committees will find it as we did. The
responses were of a very high quality and gave us a real sense of public opinion
across a wide range of issues. We should promote future fora as aggressively as
possible to maximise participation.vl'"

Despite the limitations of access to the internet in Kenya, online interaction - particularly

through the parliamentary website - should be facilitated, and the public should be

encouraged to participate. Contributions made by the public need to be summarised and

evaluated and the results of such evaluation made public. In addition, there should be a

feedback mechanism on the outcome of the consultations. For this to work, both legislators

and the public ought to be sensitised on the use of the internet as a mechanism for

consultation. Kenya could also borrow from practices in countries such as Canada, where

social media like Facebook and Twitter, among others, are used to raise awareness on public
.. . 464particrpatron.

4.14 MEDIA EMPOWERMENT
The media plays a critical role in facilitating interaction between the public and

parliamentarians. Although the Kenyan Parliament allows access to the media through its

public relations office, there have been instances when journalists from some media houses

have been barred from covering parliamentary proceedings owing to misreporting.l'" To

462 Stephen Coleman, (2004) 'Connecting Parliament to the Public Via Internet: Two Case Studies of Online
Consultations, available at http://depts.washington.edu.ccee (accessed 21 May 2010).

463 Ibid
464 See http://nslegisalture.ca/index.php/getinvolved (Accessed 29 October 2011).
465 Isaac Ongiri, 'Marende Bans Radio Africa Ltd from Parliament', The Star (14 July 2010).
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avoid this and to ensure that the media understand the operations of Parliament, the

Legislature should consider extending training to journalists who cover parliamentary

business to enable them inform the public accurately and effectively. In addition, Parliament

should place advertisements in the media on crucial bills as a way of sensitising the public

and eliciting public input.

4.15 DELEGATED LEGISLATION

While the Constitution of Kenya 2010 makes public participation a requirement in the

legislative process, it is not explicit on consultation and participation in the making of

subsidiary legislation by the Executive, which may take the form of procedures, rules or

regulations. The spirit of the Constitution envisages public participation in all decision-

making processes. It therefore, through implication, places a duty on the Executive and the

relevant parliamentary committee on delegated legislation to ensure public participation in

the process. Mechanisms for public participation in drafting delegated legislation should be

put in place in order for this to be smoothly implemented.

4.16 CODE OF CONDUCT AND LOBBYING

In addition to mechanisms to strengthen representativeness and enhance public participation

in the legislative process, a legislative code of conduct should be developed to guide

Members of Parliament in the conduct of their functions, given the ethical dilemmas they

face in view of the unique position they occupy in decision-making. Many times, MPs

invariably have to balance between constituency and national interest, and 'sometimes

between personal and public interest.

Since law-making is a legal as well as a political process that is subject to lobbying, ethical

standards and regulations ought to be set to guide lobbying. This will guard against bribing of

legislators to favour a particular position and ensure that the interests of lobby groups, which

may at times be sectarian, are balanced against those of the wider public. This will in turn

enhance public confidence in Parliament and encourage the public to participate in

parliamentary processes.

4.17 MONITORING AND EVALUATION

In order to ensure there is meaningful and effective public participation in the legislative

process, it is important to put in place a monitoring and evaluation framework to measure the
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effectiveness of the participatory mechanisms and, where necessary, recommend remedial

measures. This will ensure that the requisite threshold for public participation in the

legislative process is met, thereby ensuring that the public is afforded meaningful

opportunities to give input.
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APPENDIX 2- RESEARCH QUESTIONS

My name is James K. Sitienei, a student at the Faculty of Law at the University of Nairobi,
pursuing a Masters of Law (LL.M) degree course. I am undertaking a research on public
participation in the law making process in Kenya and the responsiveness of the Kenyan
Parliament to public opinion.

I am going to ask you a few questions on this subject. I confirm that the information you give
me will be treated with utmost confidentiality and the same will not be used for any other
purpose other than what I have told you.

Thank you for granting me this interview. The interview will take about 45 minutes.

1. Kindly tell me your name (optional)

2. Briefly tell me about yourself (this identifies the interviewee's status as a sample)

3. What role should your Member of Parliament play?

4. Does your Member of Parliament seek your views on bills pending before parliament
before voting for or against them? If he/she does consult you, is it to your satisfaction?

5. If yes, how does he/she get your views?

6. If he/she does not, how do you propose that he/she be obliged to seek your views?

7. Are you aware of mechanisms that allow the public to give views on proposed
legislation?

8. Have you seen or received any invitation to give views on proposed laws?

9. How do you get to know that there is a proposal to amend existing legislation or enact
new laws?

10. Has Parliament passed laws that go against your wishes or those that you think go
against your interests or those of the public?

11. If yes, what laws are these and why do you not like them? How would you therefore
rate Parliament's collective accountability to the People of Kenya?

a) Very poor

b) Poor

c) Satisfactory

d) Good

e) Very good

12. Do you support the idea of having Parliament collectively and parliamentarians more
accountable to the people of Kenya in their legislative functions? Yes/No

13. What in your view should be done to improve public involvement in the law-making
process? Please explain.

Technical questions for Experts in democracy and constitutional law (for informed
opinions)
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14. Does the mere fact that the Kenyan Parliament can make or amend the laws without
regard to public opinion infringe the right of the public to be involved in the decision-
making process including the legislative process as required by the Constitution?

15. Does the Kenyan Parliament have a duty to facilitate public involvement in the law
making process?

16. Are the present mechanisms for public involvement in the law-making process
adequate in ensuring public involvement in the process?

17. What measures do you propose for enhancement of public participation in the
legislative process?

18. Would public involvement add value to the legislative process?

19. Does the existing legislative framework require to be amended to expressly provide for
public right to be involved in the legislative process and for parliament to be obligated
to put in place measures to facilitate such involvement?
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APPENDIX 3- INTERVIEW LIST

Interview Pseudonym Occupation Sex Constituency Date of Place of
participant of interview Interview
Number Interviewee

1 Fundi Automotive Male Cherangany 31.12.2010 Kitale
Engineer

2 Chelem Councillor Male Cherangany 01.01.2011 Kitale
3 Simeon Cobbler Male Saboti 01.01.2011 Kitale
4 Warner Legal Male 03.03.2011 Nairobi

Consultant
5 Chepkumia Parliamentary Male Aldai 03.03.2011 Nairobi

Counsel
6 Nel Businessman Male Kiambaa 15.10.2011 Kiambu
7 Faruku Businessman Male Starehe 15.10.2011 Nairobi
8 Frank Civil Servant Male Keiyo South 16.10.2011 Nairobi
9 Jirani Businessman Male Embakasi 17.10.2011 Nairobi
10 Mongina Student Female Makadara 17.10.2011 Nairobi
11 Justice Advocate Male Langata 17.10.2011 Nairobi
12 Steve Advocate Male Ugenya 17.10.2011 Nairobi
13 Baba Seb Advocate Male 01 Kalou 17.10.2011 Nairobi
14 Mwangi Advocate Male Tetu 17.10.2011 Nairobi
15 Nyagosie Advocate Female Kasarani 17.10.2011 Nairobi
16 Gili Educationist Male Funyula 17.10.2011 Nairobi
17 Lucia Economist Female Westlands 17.10.2011 Nairobi
18 Benson Advocate Male Keiyo South 11.10.2011 Nairobi
19 Kipkosgei Mechanic Male Cherangany 16.10.2011 Nairobi
20 Adhoch Legal Clerk Male Mbita 17~10.2011 Nairobi
21 Jack Diplomacy & Male Kajiado 17.10.2011 Nairobi

Peace building South
22 Emma Financial Female Kaloleni 18.10.2011 Nairobi

Advisor
23 Abraham Diplomat Male Wajir West 2.11.2011 Arusha
24 Rose Lawyer Female Amagoro 2.11.2011 Arusha
25 George Communication Male Kitui West 14.10.2011 Nairobi

Consultant
26 Cheptoo Advocate Female Eldama 19.10.2011 Nairobi

Ravine
27 Stan Advocate Male Molo 8.11.2011 Nairobi
28 Pam ICT Engineer Female Cherangany 8.11.2011 Nairobi
29 Geff Parliamentary Male 4.11.2011 Nairobi

Counsel
30 Leipa Advocate Male Kajiado 8.11.2011 Nairobi

Central
31 Otis Advocate Male Alego 4.11.2011 Nairobi

Usonga
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