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Q ' # Governor's 0ffice, 18q
Nairobi,

o ' July =27th lﬁ%

'82

o

f

f "J“(”)!'VJ

U With reference to Your Lordehip's dédpatch
ig?
/(‘,‘T Fo.B312 #nd previous correspondence relating to the

y Gollective leiahmant Ordinance, I have the honofir to

: 1 7 tpansmit horewith copieﬂ of a l8tter frém the Prlnci‘-
E’%%‘}m’ pal Jud;., a:Minute by tho Grown Advoeut,i ana Awo
W« letters from the Sscmtary of Native Affu.ra on ‘tHe ;
;‘, X su.'hjeot. ' ’ 3
W . 2. I sgreo witn ur.Combe in mirtmg tnat this |
o * { bratnance, wmch hes been allewed by Your Lordship
M both in Ugandu. and in thie Protootorate.ia 8 perfaot:

1y pmpor one, ana“I do not tHink that Mr.Hollis is
Justiffed in nsummg that adnint‘tnt!" officers
will utilize it to save themselves trouble if 4n-
vestigating crime.

3. At any rate tne provision, by which every
order under the Ordinsnce is issued by the Governor
himeelf sufficiently na{ragusrds the interests of the
natives against any such mal—lam‘lnistrstim.

I have' the honour ey
“With' the highest res ot, o5
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FOR THE COLOWIES, SR Tl pra R R e

DOWNING STREET,

LONDON, 8.W. '
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I have the honeur to address Your Exosllancy on the
subjeat of ¥ne §oLlsotive Punishdents Ordinange No.4 of
1009, and tha question of veferring to the Judges Droposed
laush‘m ‘atteoting the Jurisdigtion ot ths courts bm
1t 1o punl into law, g i
he BA11 in duastion wag nrs\ uuu’m 4n ‘tha, nmul.
Sasette o the And Merch 1909 wnd x obasrvsd that 24 propo-
f4d wont mwlm phanal 10’ the mmﬂ* or the i
courts aftablished in the mwnl”u -ﬁmh«n 1. goun-
ail, and I was thersfore not a utq. Mfa‘ to -n \ut S
the B111 vas published ay aA Or«-uan fn the Susetts of |
the 1st N4y having besn pansed into law on the qﬁh mu
without any refsrsnce vwhatsoaver having mron/tm mattar
to the Judges.
I have serious donbts whather the Ordinance as it
stands 1e 0OV ultra vires, It 18 laii 40w 1n the Order in
couneil 1908 that ths nn cours ehall have M orintne
herirstarion wver W1 muu and 612 mattyvs gn l-n Afrion,
’mpuuuqm» party nmmm. g
The_celleotive mumm wmm raotl
“togu tne Jurisdidtion of the logm;‘h pmeu &M
Afrioa who are charsed with the samatgnion of on&u
MOELLINOY, 7 0.
mnu.l‘ JACKBON 0.8.0.Me0,
.. EAXNSRX..
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affences azatnet the axieting laws and #aylacse Judioial
trial by an enfMiry by any Magistrute togothor with liability
te mnm;c at tha hands of the Sovernor himself,

It 4oss not atop here but provides further that ne
POTEOR as riavaed tharely shall have any richt of aypeal or
right te bring a 0ivil suit to rensdy a wrong which bs may
hava sutfepsd theroundar. : : .

This ﬁm- to ma to e 90 uttorly subversive of the
prg;nné assoaistad with the Admintistratien of Justios
throuhout \ie DELt1SR Spire WpOw vhioh the Judioial mys-
tam 1n Bast Africs ie m;l(:ths 1 would vequest Your Mxoel-
lsney to infomm H.N.Secretary of 5tats af the 6bjsctions

- wmtah I have Taised and to m hin s a.y‘,:',_u“,mg_a.

C .. I Nuve the nomeur to be,
Y : SRR Your wiballenoy's,
: : " uon¥ opedisnt wnd Tnmble sepvant,




INCLOSURE 4.2 .
In Daspatch No.4/(> of ,17. 7 1007
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The Prinoipal Judge's No.59 A of Way 26th 1909,

Your Fxeelleney,
The Princiral Judge expresaes the »lnﬁn that

an Oriinsmee whieh eoh-icu upon the Geverncr of this

Protectorate t-e rewer tc irpose, Mnlniﬂrlﬁvt)_y,

a fint on 1 feryunity far certain aete or omissiona

of the Corrmuntty nfntﬂ‘d“ in the Ordinande and dll'o‘lvl-

that an ordsr made by C‘M ey ernor m the Orumno 4 ',-'*

shall be Pinsl - to ba n(ﬁ-v-v-:s.-- of the vﬂnnb“t N '

associeted With the Adiinistration ¢f Turtios throughe = .

out the Tritish Paxire. ard he further axpresses a ‘ ;

doudbt as to the legality of such an Ordinamce. . :
It would seem thot the Judge i, nct opposed to '

the imposition ¢f commmal finess, dut olaims that

ac gergon or Jcurt shoulu Le smpowered by law to

impoee a frine exo2)t the Migh Court or a Court Sud-

ordinate theretc.

” Fe baze: this olatm cr Article 18 (1) cf the

Fast Africa Crdar-ineCcuncil 1902 whjen pnvihﬁﬂ{

a High Court with full jurisdiction over all pcrmu »

and over all mnt.rl in Taat Africa. 4
Ir thefelsdm eoulo be supiorted an that or amy

other ground she, ruu!t would be most sericus in a

. eo\um;y “ )uf.- portion of which can at the pl'o..ll
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. ‘The Artisls referred to esanct T svbmit pal
properly taterprete ae uaeing Ao Rign Ovwrt the .
W‘Ma:mmmm £
f108707 Whioh ‘oannct be 1151ted by Lows mide by the. -
Governer and the Legislative Counsil nhr the ’m ,
conferred by the OrderAn-Ceussil. s far from wueh
- deimg the intentiom of the enmmm

¥k to u—uau 18 of the sage Ordct ‘lﬁ m tor ;

S g trm -onntstnqu drgoun- ot wnu, :
" from the dveistony o onien Jnere andnl ¥

% w;mm‘,pxm oourt, nnnww g-.. 0

© that 3t pignt, bo p.,u.ry to Wuke ..u.umu ar : ;

-p;nrg out ot the
Jurisafgtion.

uruunu. of the Vigh Coukt ul 3
! 3 4 0\




INCLOSURE /¢ 3
InDespatch No.Hrsof 2 7. 7. 1907

nsm Affairs Orfioo,
Fairobi,
16th  June  1909. { 9‘}

I had no opportunity of discussing in Council the

Collective Punishments Ordinance as the standing orders were

suspended at the mecond reading when I was absent, whereupon

the Bill passed its third reading and became law. I am

therefore glad $0 be able to express my views on the

Ordinance. £ ¢ il

2. I regard f.go' Ordinance as a retrograde step. In 1902

when Q.Viw ch‘hen Ordinancs was enacted it may have
. been no'e‘oilr& to inflict & fine on thes headman and

inhabitants of a village within which an outrage had occurred

if the perpstrator of the offence was not duoowred. But

; great ‘strides have been made in the udminuﬂuon of the &
eountry during the past seven years, and wlth the incro‘n‘
efficiency of ouf police force it shou.d riot now be necessary
to resort to measures of this nature in our dasalings with
the natives. Though I do not think 1% was the intention of
the Government to remove the control exorcised by the High
Court ov-r““tutgn. this has as a matter of fact been :
done, for in future when certain offences are ct;l-ln-d the

ordinary protedure need not be followed, but a ngunrin ;

‘enquiry can take the place of.‘; ':‘ﬁ‘dloui tr&l

5 i aﬁomgtn-tfu N'etn rnuty gotr vm‘ nunplyi{x\n thh’
* *rrn«n&v&i,‘n tHe -‘!ﬁm e tls. nmumxe‘&% R

Mvoouo or April eth would lead one to suppose, mq where - pd
‘they do oeccur, vu in the Il'.ll rSund. whit.e uttl-unt the ~ |-

v

g . 2 = A I _rd‘ ; ,poountry rf‘,*
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eountry Wthdm and 18 pot -um

by adminigtrative orders wherein any process of the

High Court would bde Mnuyo unless supported by an
P! _armed phroes, It is often adk realised that,soms of the.
w ?‘\l nro siaply romutm on Gho part of the
put”. ‘t is n:* known that farmers have fined
nat! !Q- mr sheep or gohts for trespassing on
shotr Sahis, [Whereupen tH® nitile sresgtiy takes ether
stock from the farmer's pxmm. One rarely hears a.r.‘
the first casé, but'tnéfe 1 & drest outery as seedie .
the white man is robbed. I do ndt dispute unuuz‘
that occasionally & gang of thisves not residing 4n an
area in whioh they commit their offences remove the
stolen property to IGl'. othier arss; but if suspicion
n.u-‘On'nnc spedified area a small police patrol under”
o tdotful officer might be sent to the mpot, as I : i
redently recemmended in the Gage of stook thefis o
oaunm near Kyambu, the pmumou ot whih s 543
vellared i }..,q. g&u;o ousakirt ’ugh Port’ '
Distrigt. ‘ S :
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since ¥riting tho above, the Collective Punish-
ments Ordinance, Judge Hamilton's letter and my
¥inute have been discussed by the Fxecutive Couneil,
and 1t has been rointed out to me that one of the
main objecte of the Ordinance is to legnlire the
levying of tribal finee which are at present levied
1llegnliy. In that case T withdraw my objectione
as it ir preferable that 1f auch fines are t~ be
levied at all they schould be levied by Hie Fxcellency
the Governor an? not by a Diatrict Cormisasionar. But
I desire to record the fact that T am on rrin."lo
opposed to tribel fince in arcas where ouf adminie
tration is suppore? to be effective. T reopard such
fines ar a sign of weakneer on the part of our admi-
'niatration or incompetence on the part of our
officials, and I conrider that by havine recourse
to such measures we are alienating ?)d l";o*l‘fgmi of
the natives. Tt only recently camé to my knowledge
thet finee of thin nature were 1aviéed in the Proteet- |
orate nnd T am of opinion that the MW} Ihmﬂﬂ
" deal wim such illegal acts on the pa-t of orficu'n

with a etern hend. The folloumi' the case whiich
came to my kmw]ed;o. ;
A br!ﬂge was brojjfén at Xyambu. WNo attempt .
: npvem to have beon mnd! to discover the culprits
but - the nearest n-ﬂvea were ordnreQ to pg the : b
. camount of. the d-ngge da ort;er that the bﬂd* yg;f&f eyt
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R hip)\!y pmbablo thet th&ndm-t natives hld

that they had to suffer, oy %]
As long an people are punished for of.hn- mﬂi'-
oftences, and chiefs and headmen are able to enrich
thempelves at the expense of their subjecte, we
carmmot hope to rule over a contented race. Tf the
natives of the Xyembu mstrir‘-t are guilty of the
recent etock thefte from Somalis and Swahilin, T
attribute these thefte and other acte of lawlessneas
of which they are easid to be guilt,y larpely to the
fact that their dn-f- and m-q"n have been permite
ted to fine them xu. goats mu'ﬂmy have r’fu-o& to %)

so(md work for mmmmn, a8 was shown tq be @e

case as rocmtly an March ‘Iask, The netives having
auﬂ'and e Yose retalidté on s&i d*uwalm A e
amﬂllf or Swahili in rich the eame way ’\ they " PR
‘reteliate on the Furopesn farmeras w mhh mm &

“f - s/, “A n.mm.r“ : N
sannun rsr "'i""‘ Anunﬂ-
L &

ouf e '" .
) SRR x i'll_l'?hﬂ"»

‘July 21st 1009,.%
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Hr. Ooz. :

Sir C. L;wae
Sir F. Hopwood., '
Col. Seely. Y

Lord Crewe,




