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ABSTRACT

Environmental protection has been a contemporary topic in international law in the backdrop of devastating
climate change. Efforts on environmental protection and conservation is through environmental justice.
International law has traditionally accorded liability to parties for breach of obligations, requiring them to
indemnify the offended state. However, there have been no criminalization and prosecution of crimes perpetrated
despite their severe impact on the environment that are beyond the limits imposed by International Environmental
Law. International Criminal Law focuses on effects of crimes perpetrated on human population. The developments
in the jurisprudence indicate the need and benefits to however hold individuals and companies criminally liable
for crimes whose impact severely damage the environment and violate human rights. This research considers
environmental harms occurring during armed conflicts in Africa, appreciating the multiple facets of the issues in
armed conflict in Africa. It discusses a number of environmental damages that occur during armed conflicts. In
determining the possibility of prosecution of such crimes, the research examines the nexus between environmental
and criminal law in the international sphere. It also considers the vastness and the delicate natural resources and
the role of states in Africa and the efforts in enduring development and growth, protecting development and
balancing generational equity. The first chapter gives a background of armed conflicts and in Arica and
justification for the paper. It extensively covers related literature review touching on the subject. Chapter two
critically examines the nature of armed conflicts, consequent environmental crimes and their impact on the
environment. Chapter three compares international criminal law being governing law on prosecution of crimes
under customary litigation used in transnational environmental law. Chapter four discusses liability in civil claims
as compared to individual/state liability in criminal offences. Chapter five concludes by analyzing the research

and making recommendations.

Xi



CHAPTER ONE
INTRODUCTION

Background

The ICC has begun to keenly prosecute crimes committed against the environment. The cases
against destruction of property in Mali are among the first of environmental crimes presented
before the ICC.* Following the destruction of property during armed conflicts in Mali,? the
alleged leader Mr. Al Hassan AG Abdoul was on 31% March 2018 surrendered to the
International Criminal Court. He was charged for the international crimes committed® in

Timbuktu by the Malian authorities.*

The international community has vehemently condemned attacks on cultural heritage sites.®> As
from 2012 January, the armed groups of Al Qaeda were alleged to forcefully be in control of
the city of Timbuktu.® Among other perpetrations, Al Hassan is accused of participating, while
using force, to disfigure Islamic Mausoleums in Timbuktu through the Islamic Police Forces,
resulting to destruction of artifacts protected under the UNESCO.’ Contrary to tradition
prosecution, the Office of the Prosecutor sought to prosecute the accused persons for

environmental crimes.®

The World Charter for Nature® reiterates the fundamental objective of the UN as upholding
international peace and security, © requiring every person to protect to the environment,

particularly during armed conflicts.!! Under the Charter, there are five proclaimed principles

! The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamedag Mahmoud (1CC-01/12-01/18)

2 Brosché, Johan, Mattias Legnér, Joakim Kreutz, and Akram ljla. "Heritage under attack: motives for targeting

cultural property during armed conflict." International Journal of Heritage Studies 23, no. 3 (2017): 248-260

3 Sturma, P. “The Rome Statute of the ICC at its Twentieth Anniversary”, Brill, 2019 (accessed on 2" December,
2021)

4 https://www.icc-cpi.int/pages/item.aspx?name=pr1376 accessed in 29 January, 2019; Hegla Turku, The

Destruction of Cultural Property as a Weapon of War: ISIS in Syria and Iraq (Springer, 2017)

5> Brodie, N. 2015."Syria and its Regional Neighbors: A Case of Cultural Property Protection Policy Failure?"

International Journal of Cultural Property.22(2-3):317-335.

& Chauzal, Grégory, and Thibault van Damme. "The roots of Mali’s conflict." Moving beyond the (2015).

7 BBC, 1% July, 2012 “Islamists vow to smash every mausoleum in Timbuktu’ from

https://www.bbc.com/news/world-africa-18665522 accessed in March, 2019.

8 Mistura, Alessandra. "Is There Space for Environmental Crimes under International Criminal Law: The Impact

of the Office of the Prosecutor Policy Paper on Case Selection and Prioritization on the Current Legal

Framework." Colum. J. Envtl. L. 43 (2018): 181.

9 United Nations Environment Programme, World Charter for Nature: United Nations General Assembly

Resolution 37/7, of 28 October 1982 (UNEP, 1982).

10 Gillman, H. “American Constitutionalism: Combined Volumes | and 11, Oxford Press

1 Vietti, Francesca, and Todd Scribner. "Human insecurity: Understanding international migration from a human

security perspective.” Journal on Migration and Human Security 1, no. 1 (2013): 17-31.
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for conservation designed to guide and judge human conduct on nature. It provides that the

use of force should not be such that it causes harm on the environment.?

Environment can be defined as the physical factors of the surroundings of human beings
including land, water, atmosphere, climate, sound, odor, taste, the biological factors of animals
and plants and the social factor of aesthetics and includes both the natural and the built
environment.*® Environmental crimes are acts that convene treaty obligations against the
environment. Environmental crimes may be within one state or be committed in more than one

state.2

It is without doubt clean environments are pivotal for anyone to enjoy fundamental rights.t®
This has been extensively coded in international instruments. Unfortunately, environmental
concerns compete parallel along other factors such as economic, political, trade and other
anthropocentric needs.® Inclusion of provisions on environmental protection in international
instruments promotes development. Gradually, principles on environmental protection have

been infused in other facets of international law.’

Armed conflicts in Africa have been disastrous to the natural environment.*® Briefly, there have
been unending conflicts in Congo, Nigeria, Sudan, South Sudan and Somalia on natural
resources.'® African countries are yet to recover from the colonial struggles. In addition, other
factors driving conflicts in Africa include politics and ethnic-related disputes. Many efforts
have been put in protecting the human factor such as the refugees, leaving the natural

environment to suffer. The perpetrators remain at large.?°

12 Prue Taylor, An Ecological Approach to International Law: Responding to the Challenges of Climate Change
(Routledge, 2008) 109.

13 Micheal Faure and Willemien Du Plessis, The Balancing of Interests in Environmental Law in Africa(PULP,
2011) 169.

14 Lorraine Elliot, WilliamH. Schaedla, Handbook of Transnational Environmental Crime. ( Edward Elgar
Publishing, 2016) 458

15 Frank Fischer Citizens, Experts, and the Environment: The Politics of Local Knowledge. Duke University Press,
2000

16 Masum, Ahmad, Seeni Mohamed Nafees, Mohd Zakhiri Md Nor, Kyaw Hla Win Ahmed, and Md Hassan. "The
Right to Development versus Environmental Protection: With Special Reference to the Malaysian Federal
Constitution." Advanced Science Letters 23, no. 9 (2017): 9072-9075.

17 Dinah Shelton, Alexandre Charles Kiss, United Nations Environment Programme, Judicial Handbook on
Environmental Law (UNEP/Earthprint, 2005) 36

18 Ityavyar, Dennis A., and Leo O. Ogba. "Violence, conflict and health in Africa." Social Science & Medicine
28, no. 7 (1989): 649-657.

19 Adano, Wario R., and Fatuma Daudi. "Links between climate change, conflict and governance in Africa."
Institute for Security Studies Papers 2012, no. 234 (2012): 20.

20 United Nations publications, World Migration Report, 2018. (United Nations Publications, 2018)


https://www.google.co.ke/search?tbo=p&tbm=bks&q=inauthor:%22Dinah+Shelton%22&source=gbs_metadata_r&cad=7
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International law makes provision that any breach of international obligations amounts to an
internationally wrongful act.?* These obligations are fundamental the breach of which amount
to recognition as a crime. States have an obligation to protect and safeguard the wellbeing of

human beings through upholding a clean and healthy environment.?

Under international law, a person or a state is in breach of international obligation, they are
responsible in their respective capacities to punishment.?® This was further recognized in the
Nuremburg War crimes Tribunal.?* Such responsibility arises whether the harms arose from
their actions or omissions.?® The threshold to apportion responsibility is to prove that the
perpetrators had knowledge of their actions and that the same would impact on the

environment.28

Contemporary nature of armed conflicts directly has without doubt caused effect on the
environment. The International Humanitarian Law are mechanisms that protect the
environment from harm are diverse.?’” However, contemporary armed conflicts attract non-state
actors, terrorist and organized groups. These groups engage in environmental crimes exploit
natural resources for personal gain.?® These groups have posed great danger on peace and
security.?® Noting that there is non-regulation and such groups have been using force, they have
greatly benefited from lack of stringent regulations. In the end, this creates imbalance in the

environmental market. This is marred further by regulatory failures.

Even with international legal regulatory framework, environmental crimes continue to occur.
For instance, in Iraq, due to contamination of water, people living in Iraq’s Southern region
suffer loss from salt water contamination of the River Tirgis, damage which according to UN

could be permanent.®® This has increased economic and security challenges in Busra. Over

21 Dinah Shelton, Remedies in International Human Rights Law, (Oxford University Press, 2015).

22 |CHRP Beyond Voluntarism: Human Rights and the Developing International Legal Obligations of Companies

(ICHRP,2002)

2 Anne peters, Beyond Human Rights: The Legal Status of the Individual in International Law (Cambridge

University Press, 2016)

24 Kai Ambos, Treatise on International Criminal Law: Volume 1: Foundations and General Part, OUP Oxford,

2013) 102.

2 James Larry Taulbee, International Crime and Punishment: A Guide to the Issues: A Guide to the Issues (ABC-

CLIO, 2009) 10.

% Antonio Cassese, International Criminal Law, OUP Oxford, 2013.

27 Elizabeth Mrrema, Carl Bruch, Jordan Diamond, UNEP, Protecting the Environment During Armed Conflict:

An Inventory and Analysis of International Law (UNEP/Earthprint, 2009).

28 Vanhullebush, M., “The Law of International Humanitarian Relief in Non-International Armed Conflicts, Brill,
2021 p. 493

2% UN Security Council Resolution S/RES/2195 (2014).

30 Al-Ansari, Nadhir. "Management of water resources in Iraq: perspectives and prognoses.” Engineering 5, no. 6

(2013): 667-684



4000 people were forced to flee their homes in April 2018due to water crisis that crippled
agriculture which is the main economic activity of rural population along 250 km river.%!
Looking at such environmental crimes, it is thus no longer a question of whether it is possible
to prosecute criminal crimes. Rather, the discussion around contemporary environmental issues

is about how and where the crimes should be prosecuted.

In determining punishment, several factors come into play.*? For instance, the gravity of the
offence will determine the severity of sanctions.®® The impact on the environment is also put
into consideration.® In times of armed conflicts, the impacts are far reaching as the
environment is the worst hit and is exposed to harm. Traditionally, under international law,
liability has been only civil law concept. It has been the practice in international law that where
there has been an environmental harm, the polluter is condemned to recompense. Whereas
people may benefit from a crime, the negative impact falls on the environment and society thus
a need to prosecute.*

International criminal law tribunals have developed concepts of individual criminal
responsibility.*® Recent developments in Rome Statute sharply consider level of participation.
International law on Crimes places the proximity of an individual in the occurrence of armed

conflict, whether as commanders or merely acting under instructions.®’

Environmental crimes refer to the targeted destruction with intent to harm or with potential
injury on ecological systems thus violating legal provisions of the ecosystem in order to deprive
a group of people the full enjoyment.®® Ordinarily, unlike core crimes under the ICC requiring
intent, environmental crimes require strict liability. Environmental crimes are crimes of
consequences rather than a specific intent.®® Environmental justice may be achieved through
prosecution of criminal activities against the environment. As internationally wrongful acts,

the International Criminal Court (ICC) as established by Rome Statute, may hear and determine

31 Barzegar, Kayhan. "Iran's Foreign Policy in Post-Invasion Iraq." Middle East Policy 15, no. 4 (2008): 47-58.

32 Cryer, Robert, Hakan Friman, Darryl Robinson, and Elizabeth Wilmshurst. An introduction to international

criminal law and procedure. Cambridge University Press, 2007.

33 Lehav, J. Israel Yearbook on Human Rights, Volume 50, BRILL, 2020.

34 Carsten Stahn, The Law and Practice of the International Criminal Court (Oxford University Press, 2015), 941.

% Alina Baciu, Yamrot Negussie, Amy Geller, James N Weinstein, Communities in Action: Pathways to Health

Equity (National Academies Press, 2017)

% Sliedregt E. Individual Criminal Responsibility in International Law (OUP Oxford, 2012) 5, 19.

37 Ciara Damgaard, Individual Criminal Responsibility for Core International Crimes: Selected Pertinent Issues

(Springer Science & Business Media, 2008)

38 Department of Economic and Social Affairs, Achieving Sustainable Development and Promoting Development

Cooperation: Dialogues at the Economic and Social Council (United Nations Publications, 2008)

3 Greene, Anastacia, ‘The Campaign to Make ecocide an International Crime: Quixotic Quest or Moral
Imperative?’ (2019) 30 Fordham Envtl rev 1



such criminal offences. The Office of the Prosecutor of the ICC, in recognition of the impact
on environmental harm, published a Policy Paper on Case Selection and Prioritization in
2016.%% The Policy Paper considers the assessment of impact and prosecution of harm on
natural resource destruction.** This policy brings with it a paradigm shift on the nature of
crimes under the Rome Statute traditionally focused on the harm occasioned on people rather
than the environment.*? Even so, environmental crimes will be confined within the four crimes

under the Rome Statute.*®

To realize Agenda 21 and its further implementation, state cooperation is needed to hold
accountable environmental crimes’ perpetrators.** The adoption of the Declaration on
Sustainable Development® exhibits the willingness of states to be collectively responsible in

the protection of the environment.*®

Environmental crimes have been considered by other institutions.*’” A reading of Article 24 of
African Charter on Human and Peoples Human provides for a framework of environmental
destruction constituting human rights violation that can guide ICC in analysis of similar cases.*®
The African Commission on Human and Peoples’ Rights in the case of Social and Economic
Rights Action Center and Center for Economic and Social Rights versus Nigeria,*® found
that Nigeria breached its obligation. In this case, the Nigerian Army had attacked, burned and

destroyed Ogoni villages.> The charter generally obligates states to respect, protect and fulfill.

Similarly, the European Commission on Human Rights have considered statutory interpretation

of human rights that include environmental considerations and poses a comparative example

40 International Criminal Court, Office of the prosecutor: Policy Paper on case Selection and Priotitisation. (OTP,
2016).

41 Anton, Don. "Adding a Green Focus: The Office of the Prosecutor of the International Criminal Court
Highlights the 'Environment' in Case Selection and Prioritisation.” (2016).

42 Skander A. G., United Security Council Referrals to the International criminal Court, BRILL, 2019

4 Klamberg, Mark. Commentary on the Law of the International criminal Court. (torkel Opsahl academic
Epublisher, 2017) 29

44 Committee on Fisheries, Food and Agriculture Organization of the United Nations, International Plan of Action
to Prevent, Deter and Eliminate lllegal, Unreported and Unregulated Fishing (Food and Agriculture Organization
of the United Nations, 2001)

4 Jorge E. Vinuales, The Rio Dcelaration on Environment and Development: A commentary.(OYP, 2015) 13.
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with similar threshold of proof from which ICC can draw from.%! It recognizes Human rights
and environment as mutually enforcing.>? The Inter-American Commission Human Rights,
have referred to Article 23 of the America declaration on the Rights and Duties of Man which

provides for the right to communal property over their lands, territories and natural resources.>

Prosecution of perpetrators of criminal actions will develop jurisprudence in protecting rights
on behalf of the rights holder.>* According to the theory of Christopher Stone,> the

environment reserves the right to quiddity, preservation and regeneration.>®
Statement of the research problem

Contemporary armed conflicts have shifted from the traditional self-determination conflict to
economic related and the desire to control trade.>” Proceeds from environmental crime are
deemed to be highly profitable. Between 2014 and 2016, there is an increase of approximately
26% on the estimated monetary value gained from environmental crimes. These rates have

continued to increase exponentially.®®

As at 2020 sophisticated technology has enhanced commission of environmental crimes. The
said conflicts are blind to pertinent environmental issues like climate change on climate and
the vulnerable ecosystem. Enjoyment of fundamental human rights by communities is as a
result inhibited. Achieving Sustainable Development Goals is designed to ensure that natural
resources are widely used by the present generation for equal use for the generations to come
are subdued as resources waste away during armed conflicts.®® It is perceived that in
commission of environmental crimes, there is no victim. Owing to the grave impact of harm

on the environment, the need for compensation alone under the polluter pays principle does not
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deter offender.®° Corporations factor in compensation in their profits but continue to harm the

natural environment.®! The Polluter Pays does not narrow down to a responsible individual.®?

Stern criminal prosecution is therefore needed to ascertain accountability of environmental
crimes perpetrators for their intentional breach of law.%® The role of the environment for the
human wellbeing and in line with sustainable development may not be underestimated.®*
Through prosecution, individuals shall be held criminally responsible for their action and it

will enhance compliance of laws.%®
Objective of the Research

Generally, the objective of the research is to find out the ability of criminal acts committed

during armed conflicts will be prosecuted. Specifically, the objectives are to: -

I. To critically examine the nature of environmental criminal acts committed during
armed conflicts.

ii. To assess the international Criminal court’s capacity to prosecute environmental
crimes

iii. To examine the extent of liability in environmental related crimes.
Research Questions
Significance of the study seek

i. What is the nature of environmental crimes perpetrated during armed wars?
ii. What is the ability of the international Criminal court to prosecute environmental
crimes

iii. To what extent is the liability for environmental related crimes.
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Theoretical framework

This paper is grounded on two theories that explain the usefulness of prosecution of
environmental crimes. The theories demonstrate the aim of criminalization and prosecution of

crimes.

a) Retributive justice

The proponent of this theory is H.L.A Hart.%® This theory rests on moral principles.®’ It shares
the belief that individuals who commit wrongdoing, particularly serious crimes, should be
punished even if doing so would result in no benefit to the environment. According to this Hart,
offenders of serious crimes, morally deserve corresponding penalties.%® It also asserts that
punishing offenders is essentially morally good for a lawful legitimate punisher. This theory
prohibits the punishment of innocent or disproportionate punishments on wrongdoers.®® Harts
proposes three tenets of punishment: a person may be punished only if he has voluntarily done
something wrong; the punishment must match or be equivalent to the offence; and the
justification for punishment is the moral justness of returning suffering moral evil voluntarily

done.” The punishment that is meted is taken to be morally justifiable.”

This theory may be contrasted with the utilitarian or consequentialist theories of punishment
based on aversion and incapacity that argue that it is always or nearly always illegal either to
impose punishment on individuals who have done no wrong or to inflict disproportionately
heavy sanctions on those who have done some harm.”> However, it is claimed that while
retributivism is a necessary prerequisite for punishment, consequentialist arguments supply the
justifications for punishment. This theory has been criticized on the basis that it justifies
punishment better than consequentialism. However, retributive justice system looks at the

moral good principle.”

% Safranek, Bridget Marie. St. Thomas Aquinas and HLA Hart on the Philosophy of Punishment. The Catholic
University of America, 2020.

57 Lenta, Patrick. "Transitional Justice and Retributive Justice." Ethical theory and moral practice 22.2 (2019):
385-398.

8 Hoskins, Zachary. "Hybrid theories of punishment." The Routledge Handbook of the Philosophy and Science
of Punishment. Routledge, 2020. 37-48.

% Lee, Youngjae. "Proportionality in Punishment." The Palgrave Handbook of Applied Ethics and the Criminal
Law. Palgrave Macmillan, Cham, 2019. 549-569.

0 Carlsmith, Kevin M., John M. Darley, and Paul H. Robinson. "Why do we punish? Deterrence and just deserts
as motives for punishment.” Journal of personality and social psychology 83.2 (2002): 284.

"L Binder, Guyora. "Punishment theory: Moral or political?." Buffalo Criminal Law Review 5.2 (2002): 321-372.

"2 Bagaric, Mirko, and Kumar Amarasekara. "The errors of retributivism." Melb. UL Rev. 24 (2000): 124.

3 Dolinko, David. "Some thoughts about retributivism." Ethics 101.3 (1991): 537-559.



The archetypal error for which punishment is justified is a deliberate violation of another
person’s fundamental rights. According to Feinberg, the dimension of mens reais also

important in deciding whether conduct can serve as an acceptable foundation for punishment.

He contends that when the level of responsibility increases from intent and knowledge through
recklessness to negligence, it becomes increasingly difficult to justify a punitive reaction to any
rights abuses, injury, or inchoate step toward such a response. The distinction between
utilitarian and retributive conceptions of punishment is generally stated to be that the former is
progressive looking to the good that punishment may achieve, whilst the latter is retrospective,
aiming to do justice for what a wrongdoer has done.”

There must be four elements in the form of punishment.” First, it must exact some type of
penalty or hardship on the person being punished, or at the very least eliminate a benefit that
the person would otherwise enjoy. Second, the punisher must do it on purpose, not by mistake
or as a byproduct of achieving another target. Third, the hardship or loss must be inflicted in
response to an unlawful act or omission. Fourth, the hardship or loss must be imposed, at least
in part, as a way of sending a message of criticism or censure for what is seen to be an unlawful

conduct or omission.’®

This argument is based on the idea that there may be genuine proportionate punishments that
any actual punishment may exceed, regardless of how small the scale of punishment on which
it based.

The ICC is a punitive retributive justice court that could symbolically punish environmental
criminals.”” The principle of nulla poena sine lege dictates that there can only be a punishment
where there is a law.”® This theory may not serve the presently because environmental crimes
is not included as a crime under the ICC for it to be punished without regard of the whether of

not the environment benefits.” However, punishment for a wrongdoing in the ambit of war
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crimes is justified. This theory is criticized for but not effectively promoting environmental

security because it only focuses on punishment of the wrongdoer.&
b) Deterrence Theory

This origin of this theory may be traced back to the classical writings of Thomas Hobbes (1588—
1678), Cesare Beccaria (1738-1794), and Jeremy Bentham (1748-1832) in protest of the legal

policies and spiritualistic explanations of crime.8!

The proponents of this theory state that people decide whether to comply or break the law after
weighing the benefits and consequences of their conduct.?? It is based on three distinct
elements: severity, certainty, and celerity. It is believed that the harsher the punishment, the
more probable it is that a logically reasoning human being will refrain from unlawful conduct.
It is unfair if the punishment is excessively severe, and less sever will not deter.®® It also notes
that the purpose of certainty of punishment is to guarantee that punishment occurs whenever a

crime is committed.®*

Deterrence may be general or specific.®> The punishment of offenders by the state emphasized
the significance to those who are yet to engage in a criminal activity.®® Thus, punishment
historically was carried out in public for other members of the public to witness the pain. On

the other hand, specific deterrence is directed to individual’s offenders.®’

In the Leviathan, Hobbes describes men as neither good nor bad who are creatures of own
volition to want and fight for things for self-interest. He appreciates that men are rational being
to detect that which is good and that self-interest impact of the right of others. “Under social
contract, he states that individuals authorize the sovereign to apply force to enforce social
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contract. Hobbes contended that the penalty for crime must be greater than the advantage

derived from the transgression.”

In 1764, Cesare Bonesana, Marchese Beccaria, published, Dei Delitti e delle Pene (On Crimes
and Punishments), in which he questioned the state’s authority to punish crimes. People, being
rationally self-interested, will not commit crimes if the consequences of committing crimes
outweigh the rewards of participating in undesirable acts.” Beccaria stated that: “punishments
are unjust when their severity exceeds what is necessary to achieve deterrence.” It is only under

law as conditions that societies are unified.2®

According to Jeremy Bentham,®® a contemporary of Beccaria, morality is that which
encourages “the greatest happiness of the greatest number”. “In 1780, he authored, An
Introduction to the Principles of Morals and Legislation, which contained his renowned
principle of utility.%® It remains to be seen how simple it is to demonstrate the effectiveness of
deterrence.

The retributive punishment and deterrence theories are theories of punishment that are aimed

at correcting a wrong.

This principle is useful to deter organizations and corporations, mostly who are pollutants,
from committing environmental crimes.®! Prosecution by ICC will deter such parties because
they fear being categorized as war criminals. Secondly, this theory extensively denotes a duty
of care especially in cases involving corporations. The law will force them to consider the
consequences of their decisions and their actions.®? Being an offence whose requirement is
strict liability, the element of lack of knowledge cannot be a ground for defence. Parties will
be careful because environmental crimes will be concerned with effects rather than intent.%®

Traditionally, international environmental law, unlike international criminal law, can be said

to be ‘soft law’. However, the regime of hard law in criminal law is required to deter criminal
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offences and enforce environmental treaties. This will deter the deliberate cost/analysis debate

for profits by corporations in the expense of environmental pollution.®*

Literature review

i) Environmental crimes

Krieke, E. coins the concept of environcide and defines it as intentionally or unintentionally
damaging, destroying, or rendering inaccessible environmental infrastructure. In his book, he
promotes the analysis of mass violence of actions that directly against victims such as burning

fields.%

In ‘Environmental terrorism: Not yet an International Crime’ , Rose® discusses how coerced
political behavior has contributed to harms deliberately inflicted upon the natural environment.
He defines environmental terrorism as acts that deliberately and specifically target the natural
environment.®” He faults the lack of international law to criminalize environmental terrorism.

In his article, he proposes that the United Nations Environment Assembly.

Hughes®® states that the resulting legal regime in jus ad bellum has been strained for the reason
that it is not sufficient to address contemporary challenges or it undermines actors who seek

exception to the strict limits of state conduct.

Muscat® notes that cultural property has been largely targeted by belligerents. In her article,
she has elaborated the efforts of UNESCO on cultural heritage and further states how ICC can

shape protection of such environment.1%
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Polly Higgins in Eradicating Ecocide: Exposing the corporate and political practices
destroying the planet and proposing the laws needed to eradicate ecocide'®* defines ecocide
as the extensive destruction, damage to or loss of ecosystems of a given territory, whether by
human agency or by other causes, to such an extent that peaceful enjoyment by inhabitants of
that territory has been severely diminished. This definition was later expanded by Higgins to
include acts or omissions committed in peace of conflicts by a person within the course of state,
corporate or any entity’s action which cause, contribute to, or may be expected to cause or
contribute to serious ecological, climate or cultural loss or damage to or destruction on
ecosystems such that the peaceful enjoyment is severely diminished and so as to establish

seriousness, impacts must be widespread, long term and severe.'%2

Kelsey'® argues that Paris Agreement has failed to singlehandedly address environmental
crimes. She proposes that an amendment to the Rome Statute will support environmental
protection. She argues that although this may take a while, states may use domestic tools such
as domestic laws and ESG measures to curb pollution and emission of greenhouse gases. She
concedes that the Paris Agreement and the ICC leaves out big pollutants who are not members
states. She agrees that the ICC will be beneficial as it will target individuals.'® It however,

cannot go for members states in times of peace.

i) Crimes Under ICC

In “Essence of Crimes against Humanity Raised by Challenges at ICC Author,” Robinson®
argues on the justification for the policy element and focuses on crimes that affect peace as to
their prosecution. The book also concerns itself on the harms by entities that have a
responsibility to protect and ensure proper allocation. The author proposes that worst cases are
those that should be left for the ICC.
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103 Kesley ferris, ¢ The World’s Big Tech Threat That Is Not Being Taken Seriously: Ecocide and the Inadequacies
of international environmental Law’ (2021) 21 J Int’]
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Lopez,% in the journal discusses prohibition of environmental war crimes under Rome Statute.
She looks at the existing Legal Framework governing armed conflict also provides some
protection for these laws.*%” According to her, the Geneva conventions do not however balance
the interest of all environmental conservation. She admits that the “Convention on the
Prevention of Military or Any Other Hostile Use of Environmental Modification Techniques
Convention prohibits environment misuse helps cure the deficiency in the transnational

conventions and protocols.”%®

“In Customary international Humanitarian law,' Henckearts and Doswalp-Beck argue that
the Law of War prohibits the employment of techniques or means of warfare that are designed
to or may be anticipated to inflict widespread, long-term and severe harm to the natural

environment, jeopardizing the population’s existence.”

iii) Nature of armed conflicts

According to Steven Freeland,!!? significant environmental destruction has occurred during
armed conflicts. In his analysis on whether the existing international criminal court and in
extent of its competence to deal with environmental damages. He states that the environment
is key to the fulfillment of fundamental rights and any despoliation of the environment is
catastrophic to ecology and human population. He notes that deliberate destruction was an aim
to achieving strategic goals such as threat in human security as the environment is the most
vulnerable to the aims or weapons of warfare. He further suggests that is only inevitable that
intentional environmental harm during armed wars should be regulated since recognition of
individual rights and notions of environmental rights are increasingly being recognized. The

nature of crimes offends international community.

According to the UNSC 1992, their report concluded that war could still exist if people cannot

access natural resources even in circumstances when military conflicts are absent.!!! Instability

106 Aurelia lopez (criminal liability for Envrionmental damage Occurring in timnes of Non-International Armed
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108 Solf, Waldemar A. "Protection of civilians against the effects of hostilities under Customary International Law
and under Protocol I." Am. UJ Int'l L. & Pol'y 1 (1986): 117.
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Alvermann International Committee of the Red Cross Cambridge University Press, 2005
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in the economy, society, humanitarian aid, and the environment endanger international peace

and security.?

iv) Complementarity of ICC and domestic courts

Nimigan, in The Malabo Protocol, the ICC, and the Idea of ‘Regional Complementarity,**3
appreciates the steps taken by the African union under the Malabo Protocol. Complementarity
is fundamental to the Rome Statute of the International Criminal Court (ICC). Article 17 of the
Rome Statute establishes a complementary connection between the ICC and domestic legal
systems, however, but makes no reference to regional or ad hoc jurisdictions.'** Prospects for
incorporating regional jurisdictions into the principle of complementarity dependent on a
positive judicial interpretation of the principle and well-defined duties at each level.

According to Kirshce,* holding individual or state responsible- in the international Military
Tribunal’s decision stated that international law-imposed duties and liabilities upon abstract
entities. International law can be enforced through individual responsibility. The ICC
investigates and prosecutes rather than states. Under the principle of state responsibility, the
state may bear some obligation. He distinction by ILC Draft Articles on Responsibility of States

for Internationally Wrongful Acts expounds on the circumstances which state obligation arises.

In the article, Protection of the Environment in International armed Conflict, Yoram et al.
discusses that proportionality requires the collateral harm not to be inordinate in comparison to
the expected real and immediate military benefit.}'® He argues that here the target is sufficiently
important; a greater degree of risk to the environment may be justified.” While Discussing the
1991 Gulf War setting fire to oil wells, Yoram criticizes the threshold placed by AP | requiring
the damage to be widespread, long term and to natural environment severe. He further notes
that international customary law has been recorded. ENMOD Convention does not require the

three conditions to be met cumulatively yet it lacks clarity of language.
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According to Schmid,*'” should the ICC prosecute environmental crimes, the domestic courts
will equally follow. She states that generally, states adopt the interpretation of the Rome statute
in determining serious crimes of international concern. She notes that the ICC is a good starting

point in criminalizing environmental crimes.

v) Access to environmental justice

Avi Brisman in Crime-Environment Relationship and environmental justice broadens the
definition of environmental justice as being not only distribution of environmental hazards
across classes and taxes but also with “social transformation directed towards meeting human
beings and enhancing the quality of life”.}'® He examines the complex relationship between
environment and crimes wherein he opines that the relationship provides a structure for

environmental justice.

The author in The Logic and Limits of Environmental Criminal Law in the Global Setting :
Brazil and US — Comparisons, Contrasts and Questions in search of a robust Theory”
acknowledges that environmental criminal law is evolutionary in response to the public’s desire
to have legal systems that better reflect the public’s environmental protection goal.!’® He
makes comparison of the legal systems in US and Brazil which he describes the environmental
criminal law and enforcement as being unfair and counterproductive. He also discusses the
“normative functions of the state regulation of environmental protection in the era of spreading

globalization.

Shover and Routhe in Environmental Crime and Justice notes that criminal prosecution of
environmental offenders occurs infrequently.!?® “The increasing globalization of economic
relationships makes more difficult and further challenges the regulatory oversight of
increasingly transnational corporations.” He however states that there has been evolution in
legislation across the world to include criminal penalties for broad range of harmful

environmental acts rather than prevention.
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Rob White extensively discusses the element of risk assessment in determining environmental
harm.*?! He argues that environmental harm is contentious issue owing to the difference in
material class interests in contemporary capitalist society. He further notes that the rationale
and process of risk categorization with regard to environmental harm are different as the targets
of risk assessment and tend to be activities and events. Risk assessments are in themselves
complicated as ecological systems are complex and it sometimes does not consider historical

events.

White faults the capitalists for concentration of economic power and the legal system praised
to protest private property rights for capital accumulation. At global level, such concentration
determines what falls as harmful or criminal, for the benefit of transnational companies. He
proposes that any decisions on environmental assessment should be open to public scrutiny, to
re-conceptualize eco-rights which is an expansion of human and environmental concerns
(environment and community rights) inclusion of third parties to give evidence in cases,
internationalization of action (use all laws and NGOs to address environmental issues) and to

balance democracy and administrative mechanisms.*??

vi) Criminal law on environment

Faure et al. note that “in the economic study of law, much emphasis has been placed on the
control of environmental pollution (emission standards and emission trading and taxation).”?
He views environmental law as being an administrative law and to a large extent, criminal law.
“He provides an overview of how environmental criminal law have been influenced by
economics of crime, and questions whether civil liability is able to deter environmental
pollution.” He argues that civil law does not guarantee full compensation of the victim as

criminal law on the other hand deters.

Generally civil law limits the probability of detecting perpetrators as compensation does not
point out to an individual. He notes further that criminal law protects classical interests such as
hath property and honour as well as ecological values. They argue that in the economy theory,
a crime is conducted after the perpetrator a crime is considered the ability to arrest conviction
and expected maximum sentence. He however notes that that criminal law is the ultimate

remedial that should not be used too quickly. He enquires that liability should apportioned to
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other individual citing on behalf of corporation, the corporation or both; following the fact that

most offences are committed by corporations.

Dushimimana in States’ Cooperation with the International Criminal Tribunal for Rwanda
notes that Cooperation by governments or international organizations is essential for the
acquisition of evidence as well as to the custody and transfer of accused individuals.'?* This
assistance is also necessary in the relocation of critical witnesses or implementation of
Tribunal-issued punishments. The willingness of governments to give essential assistance will

primarily decide the Rwanda Tribunal’s capacity to carry out its mission.

This is however diminished by the concept of sovereignty where sovereignty granted a state
the right or competence to choose the nature of its own institutions, to secure and provision for
their functioning, to enact laws of its own choosing and to enforce their observance without
accountability to its people or the international community. However, the modern idea of
sovereignty includes the notion of responsibility. State must be accountable not just to its

citizens, but also to the international community as a whole.

Similarly, In the Barayagwiza case, the issue of national law has reemerged. In march of 1997,
Judge Aspegren issued a transfer order requesting Cameroon hand up Jean-Bosco Barayagwiza
to the ICTR. Cameroon delayed in bringing Barayagwiza, before the court for indictment
owing to time-consuming extradition processes, and the Prosecutor could not bring

Barayagwiza before the Court for prosecution until ninety-six days later.

The Judge was forced to reject the indictment against Barayagwiza and order his immediate
release due to the lengthy interval between the issuing of the transfer order and the indictment.
States have also refused to cooperate with International Tribunals citing security, among others.
In the Barayagwiza case, Rwanda chose to discontinue cooperation with the ICTR because it

was dissatisfied with the Tribunal’s decision.

vii) Immunity against prosecution in environmental crimes

Iverson states that the emerging reasoning of the ICC, Article 98 of the Rome Statute does not

preclude the issuing of a warrant of arrest for an incumbent.'? In contrast, the African Union

124 States’ Cooperation with the International Criminal Tribunal for Rwanda

L. Dushimimana, National University of Rwanda. Rwanda Journal, Series B: Social Sciences, Volume 1 No 1,
2013

125 The Continuing Functions of Article 98 of the Rome Statute Jens M. Iverson University of Leiden, Goettingen
Journal of International Law.
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Commission disagrees with the conception of Article 98. It argues that the provision bans such
arrest warrants, it regards the existing jurisprudence as virtually misreading Article 98, without
purpose. He exhibits the continued function of immunities deriving from Article 98(2)

agreements, and customary immunities relating to property and individuals.

In Does President Al Bashir Enjoy Immunity from Arrest?'? Paola Gaeta states that it is critical
to distinguish what is legitimate for the ICC under the Rome Statute and whether it is legal for
other countries apart from Sudan to implement the warrant against Al Bashir under customary

international law.

Nybondas discusses command responsibility.!?” She notes that it has been decided that the
concept of superior responsibility applies where there is little or no proof that the superior
engaged in the planning, initiating or ordering of a breach, and therefore, when the ‘primary

basis of responsibility cannot be applied,” cannot be applied.

She outlines three elements are emphasized for proof of superior responsibility; command and
control over those who committed the crime, knowledge of the commission of a crime and the
power to prevent or punish the offenders. She cites the Celebicéi case, in which the Trial
Chamber agreed to the conceptualization of three constitutive elements for superior
responsibility: the existence of a superior-subordinate relationship; the superior knew or had
reason to know that the criminal act was about to be or had been committed; and the superior

failed to take the appropriate and reasonable actions to counter the crime.

Robinson notes that where superiors ‘knew or had cause to know’ that his subordinates had
committed a crime, or consciously disregarded information or were about to commit such
violations, they ought to be held accountable.128 In the Kordi¢ case, the Trial Chamber
determined that Kordi¢ did not meet the criteria ‘effective control” which has become the most
important prerequisite of superior responsibility. The fact that the accused had significant
influence over events in Central Bosnia did not establish a level of control necessary to hold
a person accountable under the doctrine of superior responsibility. As a result, the Trial

Chamber affirmed the decision in the Celebiéi case.

126 p, Gaeta, ‘Does President Al Bashir Enjoy Immunity from Arrest?’, 7 Journal of

International Criminal Justice (2009) 2, 315-332..
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128 Robinson, D., 2012. How command responsibility got so complicated: a culpability contradiction, its
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19



Gaps

From the relevant literature review, there are gaps as to the threshold of environmental crimes
that ought to be determined by the ICC. We note that international law fails to effectively
provide for procedures to deliver criminal culpability for transnational environmental crimes
or for hostile operations against the environment. The Rome Statute remains silent on
environmental crimes as distinct crimes. Counterterrorism Conventions criminalize only
offences against civilians and as such excludes environmental related crimes. The research
therefore expounds on the need of having environmental crimes included as a separate crime

in the relevant international statutes.

From the literature review, it appears that there are pieces of legislations, domestic and
international, that has criminalized environmental harm. Some have in the long run contributed
to the prohibition of violence against the environment. Most, if not all, suffer weak state
governance or legalization that which otherwise is unacceptable. . Importantly, prosecution
will be used as a tool to fight environmental injustice.

This is not adequate — you have to address gaps based on each category and then cumulatively

show how your research will fill in this gap.
Justification of the Research Study

The research seeks to contribute to the scholarly work in the research study that already exists
in the area, although varied. It will be helpful to the academia as well as in advising policies.

The legislators will also benefit from the research as they have an obligation to make laws.
Research methodology

The researchis based on qualitative analysis which is from secondary sources including
textbooks, online sources, articles, judicial precedence and Journal articles.*?® The research
does not rely on any primary method of data collection because of the vastness of the research
which is based on literature. The research will also examine international best practices for

sustainable economic development. International cases on sustainable development and

129 Mugenda Olive & Mugenda Abel, Research methods: Quantitative and Qualitative Approaches(African
Center for Technology Studies, 1999)
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international instruments will form the subject of best practices as the research seeks to identify

how to achieve economic development that is sustainable.
Chapter Breakdown

This study will be divided into five distinct chapters as follows: -
Chapter One

This chapter sets out the introduction problem statement, justification, research questions; the
theoretical and conceptual frameworks, literature review, research methodology and the

chapter outline.
Chapter Two

This chapter examines the nature of environmental crimes during armed conflicts. It discusses
the intricacies of armed conflicts and its interplay in environmental crimes. Giving example of
armed conflicts in Africa, the chapter focuses on how environmental harm is occasioned during

armed conflicts.
Chapter Three:

This chapter analyzes liability of environmental crimes and seeks to consider the individual
that should be culpable for prosecution. It discusses international concepts on state

responsibility, command responsibility and immunity among others

Chapter Four:

This chapter discusses prosecution of environmental crimes by the ICC. It considers the
mandate, jurisdiction, challenges and opportunities for the ICC as a trial court for

environmental crimes as an international crime in light of the provisions of the Rome Statute.
Chapter Five:

This chapter has the summary of findings, conclusion and recommendations in respect to

prosecution of environmental crimes by the ICC.
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CHAPTER TWO
NATURE OF ENVIRONMENTAL CRIMES IN ARMED CONFLICTS

Introduction

This chapter discusses the nature of environmental crimes that occur during armed conflicts. It
begins by discussing the aspect of armed conflicts and the environmental issues that arise
during armed conflict. This chapter draws focus on armed conflicts that occur in Africa, while
exemplifying some environmental crimes occurring in Africa in and after armed conflicts. It
outlines and evaluates various international and regional laws governing the protection of
environment as a human right. Environment suffers the impacts of armed conflicts during and

after they occur, some of which have continued to impact on different generations.
Nature of Armed Conflicts
Types of armed conflicts

Armed conflicts refer to armed combat involving at least two or more actors.**® These are
regulated by International Humanitarian law.3! It recognizes armed conflicts to include
International Armed Conflicts and Non-International Armed Conflicts.*3? Under International
humanitarian Law, war is governed under jus ad bellum and the law governing war conduct is

jus in bello.*%

Emerging debate pushes for international Humanitarian Law to extend to both civil and
political war situations.®®* The competing interests arise when states argue that it infringes on
their sovereignty. Nonetheless, there have been various agreements that have sought to govern
in situation of belligerency.*® Article 3 of the Geneva Convention reiterates that even in non-
international armed conflicts, some essential humanitarian standards pertaining to civilian

protection will apply to anyone taking part in the conflict.
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Conflicts in Tigray and Darfur are examples of territorial and boundary related conflicts.
According to Article 1(4), armed wars in which peoples struggle for self-determination against

colonialist and foreign domination®3®

as well as racist regimes as was in South Africa’s
apartheid.’3” However, there are still a huge number of actual and prospective conflicts that do
not come under the expanded definition and they will be subject to the comparatively more

limited measures contained in the Additional Protocol 11.138
Means and mode of War

St Thomas Aquinas further refined the doctrine of just war by giving conditions for stating that
only sovereign rulers were entitled to resort to force to defend the interests of the state, the
cause must be just and there had to be proportionality in the use of force and no malice or
cruelty in the waging of a war.'% Following the Treaty of Westphalia, 1648, the concept of fair
war vanished from the international law.'*° States are autonomous and equal, one state has no

jurisdiction to decide whether or not another state’s reason was just.4!

The provisions of Protocol Il are substantially more limited than those relating to international
armed wars. Nonetheless, the Protocol provides important safeguards for civilians, as well as

the injured, ill and shipwrecked.142

Article 2(4) forbids the use of force against territorial sovereignty, political autonomy, or
aggression that is counter to the UN goals and only permissible in circumstances specified in
the Charter. It categorically provides that the main objective is to maintain stability. The
Security Council has sanctioned the use of force within Chapter VII on six occasions.!*
Furthermore, the UN has on various occasions issued measures that stop short of authorizing

the use of force.'**

The role of law in determining the means and mode of war is aimed at minimizing the risks

and impacts of war.1*® Other than targets that due to their nature, locality, purpose, or usage
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contribute significantly to military operations and whose elimination, capture or elimination

for military advantage, the law prohibits actions relating to non-military objectives.!4®

International norms ban the use of weapons which are dangerous to both health and the
environment.}*” The 1899 Hague Conference culminated in three Hague Declarations.
Declaration 2 forbids the use of some asphyxiating gases, while Declaration 3 forbids the use
of explosive bullets. The so-called dum-dum bullets which were meant to expand in the body
after impact, was prohibited by the Declaration.'*® The Protocol on Prohibitions or Restrictions
on The Use of Incendiary Weapons states that any ammunitions that is intended to set fire to
things or to inflict burn injury to people via the action of flame, heat, or a compound created
by a chemical reaction of materials placed on the target. Protocol 1l applies to the use on land
mines including some used on beaches and waterway crossings, with the exception of mines

used at seas or in inland water systems.'4°

Biological and chemical weapons differ from other munitions in that they only affect living
stuff and are directed against big populations than individual soldiers. Article 23 of the Hague
Regulations Respecting the Laws and Customs of War on Land bars the use of toxins or
poisoned ammunitions. Although the Regulations are widely accepted as customary
international law, it is uncertain whether the ban on the use of poison extends to gas. In 1986,
the UN Security Council passed a resolution condemning Iraq’s use of chemical munition
which was seen as a blatant breach of the Geneva Gas Protocol. There is currently a Biological
Weapons Convention 1972 and Chemical Weapons Convention 1992, that ban manufacturing
and stockpiling of particular weapons, however they do not address their employment in armed
conflicts or civilian survival. It has been alleged that Iraq’s purposeful spilling of oil into the
Persian Gulf during the Gulf War in 1991 violated these rules.'*

The Commission for Conventional Armaments, 1948 characterized ammunition of mass
destruction as atomic explosion weapons, radio-active substance, and some deadly biochemical
weaponry.®®! The General Assembly then broadened the concept to encompass any future

weapons with properties equivalent to the atomic bomb. Relatedly, the international norms
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functions on two levels in addressing nuclear weapons. First, there are constraints on nuclear
weaponry manufacturing and ownership such as the Treaty on the Non-Proliferation of Nuclear
Weapons of 1963 that limits the number of governments that can build and acquire nuclear

munitions.1%?

Further, ICJ’s Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons

Case®®

is key. The Court noted that states that appeared before it either agreed or did not
oppose, that their freedom to act was limited by the relevant rules, notably humanitarian law,
as did the other states that participated. The Court recognized that the safeguard of the ICCPR
does not stop during war, save as provided by Article 4 of the Covenant, which allows some
elements to be waived during national crises. The Court considered customary international

law to see if a limitation on the threat or deployment of nuclear weapons arises from it.*>*

Avrticle 55 of the Geneva Protocol | Additional to the Geneva Conventions of 1949 requires
parties to minimize extensive and substantial environmental harm and bans the use of munition
and war strategies that ‘may be expected to cause’ such damage and thus jeopardize civilian
health.'® The UN Convention 1977 forbids military strategies that alters “the dynamics,
composition or structure of the Earth, including its biota, lithosphere, hydrosphere and
atmosphere, or of outer space.” Part of the debate is that this convention also applies to nuclear

weapons. 5

According to Article 24 of the Charter, the Security Council bears the main responsibility for
ensuring international stability. The Security Council has the authority to impose binding
sanctions on member States. Article 25 provides that the Members of the United Nations
commit to adopt and implement the Security Council decisions in conformity with the current
Charter. Under article 42 of the Charter, authorizes the Security Council to take measures as
needed to preserve or restore world peace and stability. This is inclusive of the permission for
usage of military action against an aggressor. The Security Council’s resolutions are bound to
follow the above provisions with respect to Article 25 of the Charter. Article 24(2) requires the

Council to “... act in accordance with the principles and purposes of the United Nations.” In
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the Palestinian Wall Case'®, the ICJ ruled that the Security Council’s jurisdiction in
maintaining global stability was ‘primary’ and not ‘exclusive’. Article 53 grants the Security
Council authority to empower regional bodies like the African Union to adopt enforcement

steps.

The right to self-defense is perhaps the most noticeable exception to the general rule on the
prohibition on the use of force.’®® Nothing in the Charter, according to Article 51 limits a
member state’s right to self-defense if they are attacked, until the Security Council acts. Self-
defense gives states the legal foundation for reaction to another state’s illegal use of force,
where other states do not act accordingly. When correctly applied, the concept will justify state
conduct that involves both unilateral usage of force and violation of territorial integrity, which
would otherwise be prohibited. Nonetheless, the force employed should be appropriate to the

aggressors.>®

Various countries argue that humanitarian intervention is an exception to the limitation on the
usage of force. The majority have happened in settings when the humanitarian purpose is at
best matched, if not overwhelmed, by a desire to support socio-political and economic tools of
the status quo. As a result, ‘humanitarian intervention’ is frequently used as a pretext for a

violation of Article 2(4).1%°
Actors in armed conflict

Traditionally, armed conflicts were among two state parties.*®* The Combatants were known
to be under leadership, having set, obvious and distinguishing symbols, publicly carrying
munition, and adhering to the rules of war.'®? The cornerstone of these laws is that fighters
engage, and if caught, they are guaranteed Prisoner of War (POW) privilege. The civilians,

should also be safeguarded against assault.®3 Conflicting parties are permissible targets while
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attacks on civilians is not.!®* Article 52 of the Protocol outlaw bans civilian targets and Article
57 requires combatants to take all conceivable steps to ascertain that the objects of the attack
are military targets, and to refrain from attack that may result in incidental civilian casualties

that are excessive as compared to the military advantage acquired.®®

International humanitarian law assumes that armed groups are organized and should act in
compliance with the law.*® In contrast, many African armed conflicts have seen insurgencies
who operating irregular military forces and illegal political organizations. They are formed to
counter state military agents or protect own independence.®” They are hinged on factors such

as poverty, human rights violations, bad governance, corruption or ethnic marginalization.16®

Insurgents may employ guerilla in exhausting the adversary.'®® They do not defend sovereignty
od state borders but operate in illegitimate spheres.”® In violation of the law of war, insurgents
use human shield, recruit civilians, pursue deceitful ideologies and control their civilian

population areas.!*

Insurgent groups may cover international territories whose vastness resonates to control and
complex criminal networks.'’? Africa habours Islamists groups such as Boko Haram in Nigeria
and Al Shabab in East Africa region which linked to Al Qaeda in Middle East.1® In order to
support their operations, insurgent groups fight for and control resources. More membership is
believed to be a social resource.!™ They comprise of men, women and children recruited

forcefully or joining voluntarily. it is estimated that 4,500 children in Sierra Leonne were forced
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to fight for Revolutionary united Front between 1992 and 1993. Insurgents totally disregard

the law.

These large numbers operating in a local base strain resources and impact more harm on the

environment.

Like state actors, guerillas and insurgents have basic command structure using force to achieve
its objective. These groups lack formal responsibility but the growth of these groups has
resulted to their recognition in contemporary armed conflicts. These groups emerge from

extreme insecurity and are determined to protect communities and territories.*’®

Despite there being international framework for protection of human rights and especially on
environment, insurgent groups have total disregard. Protected sites are exploted by such
groups. For example, Virunga National Park served as a battleground for Kivu War and armed
groups exploited it despite it being an protected cite.2’® Insurgents have changes the war from
the traditional civil war to destruction of property.t’’

Environmental crimes occurring in armed conflicts: focus on Africa

Environmental crime covers acts that breach environmental legislation and cause significant
harm or risk to natural resources and human health.1® In The African context, most known
areas of environmental crimes that occur during armed conflicts are the illegal emission or
discharge of substances into air, water or soil, the illegal trade in wildlife, illegal trade in ozone-
depleting substances and the illegal shipment or dumping of waste.1’”® Environmental Terrorism
targets deliberately and specifically, the natural environment to damage environmental assets
which may be in form of pollution, poisons, resource extraction, or burning so as to coerce a

political behaviors.18°
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The 2016 Revised African Convention on the Conservation of Nature and Natural Resources
makes provision on protection of environmental protection especially in times of armed
conflicts. It obligates parties to take every necessary step to protect the environment against
harm.!8! It urges parties to refrain from using means and methods of warfare that would cause
widespread and long-term effects on the natural environment.!®? Similarly, parties are
prohibited from using the environment as means of combat reprisal.'® States are encouraged
to restore and rehabilitate areas damaged in armed conflicts.'8 States are obligated to cooperate

in implementing rules and measures to protect the environment in times of armed conflicts.®®

According to a 2016 UNEP Report states that environmental crimes are among the most
profitable transnational criminal activities.'® It notes that environmental crimes are increasing
at a rate of 7% annually. This is supported by the increased number of armed groups and the

enlarged transnational criminal enterprise.*®’
Crimes against wildlife

The Convention on International Trade in endangered Species is designed to prevent trafficking
of wildlife and its products. China and Thailand are accused of being great beneficiaries of the
illegal trade.'® These countries may be linked to the ongoing armed conflicts through their
multinational corporations.'®® Armed groups in Africa have capitalized in poaching as a
revenue source for their activities.’® They also traffic wildlife and bushmeat. Wildlife
protection suffers poaching and illegal trade in Africa as it benefits from a transnational

criminal network.'®® The Mozambican National resistance has been accused of poaching
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elephants.*®2 Similarly, in DRC, the Lord’s Resistance Army and other local militia have been

193

poaching elephants.*” It is likely that beneficiaries of illegal training form corporations and

allegiancies in order to control this resource.

Armed conflicts hinder wildlife habitats which is lost from overpopulation, overdependence,
waste, willful destruction. Migration of refugees results to overpopulation and destruction of

habitats. It takes a long while before it regenerates.'%

To combat this, the organization traffic and the Lusaka Agreement on Co-operative
Enforcement Operations Directed at lllegal Trade in Wild Fauna and Flora established an
intergovernmental taskforce with the main function of facilitating cooperative activities
infamong member states in carrying out violations of national laws pertaining to illegal trade

of wild fauna and flora.

Crimes against water

Armed conflict threaten water pollution and the right to safe drinking water. Pollution may
occur due to oil leakages and chemicals that ,contaminate water. During the Second World
War, the attack on Pearl Habour resulted to oil leakages that destroyed aquatic habitats.!% On
the other hand, the Rwandan genocide in 1994 resulted to pollution of water bodies. This is
because a lot of dead bodies were discarded in water bodies whereas decayed bodies were

washed to water bodies.1%

Mining and pollution from its have largely contributed to water pollution and dependent
species. Pollution has threatened quality of water resources. A case of Ghana’s illegal mining
has resulted to pollution of the Fena River.'®" It is feared that heavy metals such as lead may

seep into surface and underground water and thus endanger aquatic lives.%
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Water shortage threatens the human wellbeing. The ICRC report that after the breakout of the
conflict in Sahel region, people in Burkina Faso have been unable to access water. This is

coupled wityh the tough climatic changes and resulting drought.**°

Crimes against fauna

Most insurgent groups in Africa, especially in DRC, Uganda and South Sudan and based in
forests.?® First and foremost, the presence of armed groups in forests have converted it to a

battle ground. Resultantly, the natural habitat suffers from pressure.?%

Deforestation remains a challenge in the fight against climate change. In Kenya, there is the
illegal trade of sandalwood.?°? Another direct impact on the environment by armed groups is
reduction of forest covers in areas where there are extractives. Indeed, extractives are a source
of revenues and armed groups have wanted to control such trade, necessitating cutting of
trees.?% Similarly, armed groups in Africa are accused of heavy illegal timber trade. DRC and
Tanzania are leading in illegal trade of exotic endangered trees.?®* Somalia has seen the
increased trade of charcoal to other continents. There have been efforts in international law to
protect forest habitats and to increase forest covers so as to combat climate change. The Forest
Principles is a non-binding statement of Principles to promote management, conservation and
sustainable development of forests.2%® The 1994 Convention to Combat Desertification aims at
addressing the continued impact of climate change remains a source of and ground for
exacerbating conflicts. Protection of biodiversity during armed conflict is difficult. The
Convention on Biological Diversity and the Ramsar protection lack special legal protection

during armed conflicts.2%
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Crimes against cultural properties

During the colonial times, colonialists made expeditions and took away rich heritage during
war or as gifts.?%” Under the Convention on the Protection of Cultural property in the Event of
Armed conflict defines cultural property as property of great importance of the cultural heritage
of a people and it includes buildings and centers containing such movable or immovable
property.?®® The protection of cultural properties is premised on the principle that damage to
cultural property of any people is damage to cultural heritage of all mankind.?®® Cultural
property is protected from theft, pillage or misappropriation. Destruction of cultural property
during armed conflict to intimidate people or any other military purpose is prohibited.?'° The
war in Mali resulted to destruction of cultural property that saw the prosecution in the Al
Mahido Case.?*! Between 2013 and 2019, Africa reported 729 cases of destruction on cultural

property.2t?
Crimes against hazardous waste

Hazardous wastes are deemed to have no direct victim. Over the last year, the African continent
has experienced illicit hazardous waste disposal wastes from Illegal companies, terrorists and
organized groups which enter through porous borders in large quantities.?®* The Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and their
disposal?®'* seeks to reduce the movement of hazardous waste between nations and their transfer
to less developed nations. South Africa is alleged of engaging in nuclear trafficking with
suspected involvement of organized crime.?® A reported case associated with nuclear

trafficking is the theft of uranium enriched to almost 20% from a research reactor in DRC in
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mid-1990s.21® the challenge that remains snare is the mining of minerals and selling in black

market.2’

The 1990 Rotterdam Convention aims at promoting a shared responsibility between exporting
and importing countries so as to protect human health and the environment from harmful effects
of certain chemicals and pesticides by controlling and monitoring trade.?!8

Crimes against air pollution

Many armed groups in Africa are highly mechanized. There has been increased proliferation
of arms from resource revenue and to expand their networks. The extensive testing and use of
flammable bombs have a lasting impact on air quality. Civilian areas in Darfur have been
heavily bombed to clear villages in 2014. Inevitably, the environment suffers from toxins
released to the atmosphere as a result of ashes in armed conflicts. Parties to Convention on
Persistent Organic Pollutants have an obligation to ensure that persistent organize pollutants

that remain intact in the environment for long period protect human health and the environment.
Nexus between environment protection and armed conflict

Armed conflict and human rights safeguard

Various fundamental rights are infringed during armed conflicts.?'® International instruments
have sought to limit human suffering during armed conflicts. Various conventions and
international rules collectively address and protect human rights violation.??® Humanitarian
Law provides safeguard and compassionate treatment of those who are not participating in the
conflicts and those who are captured as Prisoners of Wars.??! Inclusion of human rights

provision under IHL instruments is to ensure continued safeguard of fundamental rights during
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conflicts. Both Geneva Conventions in Article 3 recognize the need to protect persons not

taking part in war as well as those who are injured or ill who should be rescued and attended.???

Nonetheless, Article 75 of Protocol | specify specific rights for persons, whereas Article 1
expressly mentions the Martens clause.??® According to the Martens clause, civilians and
adversaries ‘remain under the protection and authority of the principles of international law
derived from established custom, from the principles of humanity and from the dictates of

public conscience’ in cases not covered by relevant Conventions and Protocols.??*

Although during armed confrontations, there may be instance when human rights may be
derogated. Article 2 ICCPR establishes rights that can at no given time be derogated.??® This
includes murder, torture of all kinds, corporal punishment, mutilation, inhumane treatment and

taking hostages.

In respect to children rights, the minimum age prescribed is 15 years for recruitment by
governments and not less than 18 years for armed groups. The Optional Protocol to the
Convention on the Rights of the Child, 2002 prohibits compulsory enlistment of children below
18 years into national military forces and armed organizations.??® For instance, article 8(2)(e)
(vii)) of the Rome Statute and article 3(a) of the Worst Forms of Child Labor Convention (no.
182) (1999) 16 is instrumental. Article 1and 2 of the 2000 Optional Protocol on the Convention
on the Rights of the Child, has established 18 as an acceptable minimum age for active
engagement in armed warfare.??” In contrast, the African Charter on the Rights and Welfare of
the Child, which defines minors as anybody under the age of 18, requires nations to take all
necessary steps to prevent children from being used in armed warfare and to desist from

enlisting them.
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Perpetrators of crimes during armed conflicts must be treated fairly as required in Article 14
and 15 of the ICCPR. When a rebellious group opts to undertake trials, it must establish a

judicial structure to carry out judgment and sanction.??8

Environment as human right

International Human Rights Law is a body of law that controls the safeguard human rights. The
UN Charter’s preamble recognizes protection of core liberties, dignity and value of the people,
and the equal right of everyone without regard to race, sex, language, or religion.??® The UDHR
ICESCR, and ICCPR reiterate the protection of environmental liberties as human rights.%° The
African Charter on Human and Peoples Rights provides for social, economic and cultural
rights on an equal footing with civil and political rights.?3* The African Commission Socio-
Economic Rights in SERAC v Nigeria®®? it passed Resolution 300 on Right to Water
Obligations as a right protected in the Charter.?*® Similarly, in Communication of COHRE v
Sudan,?®* the Commission held that destruction of homes and poisoning of water wells by

armed groups amounted to violation of human rights.?%

The Maputo Protocol encompasses the rights of women to respect for her dignity and protection
from violence. Women are most vulnerable during armed conflicts due to sexual exploitation,
displacement and other inhumane treatment.?*® Undeniably, in almost all armed conflicts in
Africa, women are raped and tortured. The Rwandan Tribunal convicted war criminals for rape

cases.?3” Women play a central role in protecting the natural environment and for family and

228 Sjvakumaran, Sandesh. "Courts of armed opposition groups: fair trials or summary justice?." Journal of

International Criminal Justice 7, no. 3 (2009): 489-513

229 gands, Philippe, and Jacqueline Peel. Principles of international environmental law. Cambridge University

Press, 2012

230 Coomans, Fons. "The extraterritorial scope of the international covenant on economic, social and cultural rights

in the work of the United Nations Committee on economic, social and cultural rights." Human Rights Law Review

11, no. 1 (2011): 1-35.

231 Murray, R. (2000). The African Commission on Human and Peoples' Rights and International Law. Hart
Publishing.

232 Social and Economic Rights Action Centre (SERAC) & Another v Nigeria (2001) AHRLR 60 (ACHPR
2001).

233 1pg, S. (2007). Beyond justiciability: Realising the promise of socio-economic rights in Nigeria. African Human
Rights Law Journal, 7(1), 225-248.

234 ydan Human Rights Organisation & Centre on Housing Rights and Evictions (COHRE) v. Sudan, 279/03-
296/05, African Commission on Human and Peoples' Rights, May 2009

235 Ssenyonjo, M. (2011). Analysing the economic, social and cultural rights jurisprudence of the African
commission: 30 years since the adoption of the African charter. Netherlands Quarterly of Human
Rights, 29(3), 358-397.

236 Abreham, M. (2021). The Legal Protection of Internally Displaced Women from Sexual and Gender-Based
Violence in Ethiopia. Hawassa UJL, 5, 61.

237 prosecutor v. Akayesu, Judgment, Case No. ICTR-96-4-T

35



community development.?®® There has been no woman who has been individually charged for
international crimes because they are largely victims. Recognition of this human rights under

International Humanitarian law enhances protection of women during armed conflicts.?%

The African Charter of the Rights and Welfare of the Child obligates states to ensure that
children are protected during armed conflict and from the effects of armed conflicts.?*® While
it bans child soldiers, it also makes provision of internally displaces children affected by armed

conflicts.

It guarantees freedoms and rights that apply both during war and peace. In reference to conflict,
the rights manifest in conventional armed conflicts and political tension actions.?*! Noteworthy,
under the African Charter, there is no derogation of human rights in situations of emergencies.
In the instance of African conflicts, many children soldiers were recruited to join armed groups

in Congo?*? and South Sudan.

Environmental rights are part of human rights treaties. Through environmental justice, efforts
have been made to ensure resources are equitably shared.?*® This also includes the right to an
effective remedy which is both a human rights and environmental law question. One of the
fundamental human rights is the right to clean, healthy and sustainable environment. The
United Nation General Assembly adopted Resolution 76/300. It recognizes sustainable
development and protection of the environment for the wellbeing and full enjoyment of all
human rights for present and future generations. The resolution was adopted at a time when

people are called to address climate change, biodiversity conservation and address pollution.

The International Covenant on Civil and Political Rights (ICCPR) also provides that there must
be adequate remedies where human rights are infringed upon either locally or internationally.?*

The African Commission on Human and People’s Rights in the case of Thomas Kwoyelo v
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Uganda, held that IHRL and IHL may be applicable in cases of extra-territorial conflicts so as
to assess extent of violations. In applying IHRL, traditionally it is only applicable to state

actors. However, non-state actors are held liable as some of the laws form customary norms.

the African Human Rights systems insists on the provision of remedies for any violation of
fundamental rights, including the right to information. 2 Environmental instruments
frequently proclaim the need for effective remedies.?*® Principle 10 of the Rio Declaration
states thus: “effective access to judicial and administrative proceedings, including redress and
remedy, shall be provided. The Revised African Convention on Nature and Natural Resources

in its preamble acknowledges certain principles of International Environmental law.?*’

Agenda 21 gives a directive to governments and legislators to ensure access to justice to all
individuals and groups that are legitimately affected, and to establish effective legal redress
procedures to address any violation of environmental rights.?*® UNCLOS also provides for
timely and adequate compensation or any appropriate relief for any harm resultant from the
pollution of marine environments within their territories (Art. 235(2)).%*° Equal access to
remedies is viewed as a major category of the implementation of the polluter pays principle as

it broadens the extent to which polluter accountability is applied.?>°

Regionally, the 1981 African Charter on Human and Peoples Rights was the first international
legal framework that expressly pioneered the recognition on the right clean and healthy
environment. The Protocol on Economic, Social and Cultural Rights to the American
Convention on Human Rights expressly provided for the right to a healthy environment (Art.
11). In Compare Flores v. Southern Peru Copper Corporation,?? the Court of Appeal in US
held that the “right to life” and “right to health” were not definitive so as to be considered part
of the customary international law. Thus, they could not be legally enforced as part of the

environmental rights. The Supreme Court of Nepal in Kedar Bhakta Shrestha & Others v.
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HMG, Department of Transportation Management & Others, also recognized the right to a
healthy environment from an interpretation of the Vienna Convention for the Protection of the

Ozone Layer and the Rio Conference on Environment and Development.?>?
Conclusion

The AU Agenda 2023 lists justice, rule of law and human rights as a necessary pre-condition
for a peaceful and conflict free societies.?®® To protect environmental harm, states must
promote the rule of law and counter non-state actors who commit environmental crime.
Although there exists a litany of environmental treaties on certain specific issues, there lacks a
specifically codified international treaty that deals with environmental issues, specifically, on
environmental crimes.?>* There is also no specific court touching on environmental issues
wholesomely. Climate change remains a source and result of armed conflict in Africa.> In the
Lake Chad Basin, there are increased conflicts due to competing interest on the water
resources.?® The interaction of the effects of climate change and the and the socio-economic

and political vulnerabilities increase the risk of conflicts.
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CHAPTER THREE
LIABILITY FOR ENVIRONMENTAL CRIMES

Introduction

Environmental accountability is a tool for environmental protection that is used to avoid and
compensate for environmental harm. It encourages individuals to take responsibility for their
acitions. This chapter discusses the concept of criminal liability at individual, collective and
state levels. In this chapter, liability refers to the responsibility apportioned to a person for a
wrongful action.?” This chapter discusses the legal contrasting issues on criminal and civil

liability and how they will be beneficial in environmental accountability.®

Criminal versus civil liability

In Civil claims, one to claim any redress or bring forth an action on environmental harm, they
must have sufficient interest in the matter.2® This can be either through proof of injury directly
resultant from the environmental action complained of. Such injury may be in terms of
aesthetic, conservation or recreational interests.?°Transboundary environmental pollution
generally complicates the adjudication of disputes, especially where an activity occurs in one
jurisdiction, but the resultant injury is felt in another jurisdiction.?®* On Limitation of Actions,
legal claims on environmental injustice tend to be initiated long after the injury has occurred.?62
This necessitates the need for statutes of limitations. Courts have adopted the “discovery” rules

where the harm that has occurred to the environment, requires further scientific inquiry and

Under environmental law, the polluter pays principles provide that a person is required to pay

for the harm.?%3 To prevent harm, international environmental law has evolved such as to create
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incentives.?®* However, the pollution that occurs on the environment may not be merely
reversed through compensation.?®® The principle of polluter pays also remains abused by
corporations who have the capacity to gain profits over the liability of pollution. Punitive

measures generally are in form of fines or restoration and it never premises on an individual 2%

In the Chorzow Factory case (1928) the PC1J?%" the Court concluded that the key tenet under
the concept of an illegal conduct — a principle that appears to be created by global practice,
specifically determinations by arbitral tribunals — is that compensation must, to the greatest

extent possible, erase all the unlawful conduct and to restitute.?%®

In contrast, criminal law apportions liability and proceeds to punish perpetrators.?%®. The Rome
Statute provides in Article 23 that a person is criminally liable if the crime committed is within
jurisdiction. A person is only liable for crimes committed after the Statute’s entry into force.
The ICC is premised on individual criminal liability and only individuals will be held liable
either than states and/or organizations. The Rome Statute employs an equal application over
state and non-state actors as well as corporate heads. Criminal law seeks to punish an action or
omission committed.?’® In such circumstances, the criminal activity lies in the perpetrator’s

failure to act.
Individual liability

The term individual responsibility means the accountability of persons for conduct including
genocide, war crimes and crimes against humanity. Anyone found responsible is liable for
punishment.?’* The Statute punishes an individual, whether or not he was acting individually,

jointly with another person or through a third party.2"?
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Article 25 of the Rome Statute details regulation of personal criminal accountability.?”® This
Article considers all crimes under the Statute. It apportions liability where a person takes part
in, abets, commences, solicits or facilitates such a crime.2’* Environmental crimes in the Statute
have not been specifically provided in the Statute but form part of the definition in war crimes
and crimes against humanity. Given, most environmental crimes in Africa are through direct
individuals, joint armed groups or multinational corporations who aide and abet commission
of crimes.2”® Whereas crimes committed within international norms are often undertaken with
the collaboration of a larger group, nevertheless, recent developments w provides that a person
may be held culpable for crimes that they are responsible for and can only be punished for

them 25276

A perpetrator is still responsible in principal even where the same is committed through
others.2’” Hence, it is crucial to mention that perpetration-by-means necessitates tight control
by individuals behind the direct offender. Such control is typically seen in the instance of a

well-organized criminal hierarchy.?’®

Historically, leaders and organizers who participated in design and implementation or
execution or conspired to perpetrate a wrong were held accountable for the actions of others.?®
Initial trials of perpetrators did not care about much distinction of persons and their degree of
participation thus the use of the unified perpetrator model. On the contrary, Article 25 (3) now
looks at action, directing, inciting and aiding and abetting as ways of involvement. This is also

true for joint commissions.

The Gabcikovo-Nagymaros Project,?2 points to where an aggrieved State has the right to seek
remedies from a State that has undertaken an internationally unlawful conduct for the harm
caused. The criterion within the Genocide Convention for preventing and sanctioning genocide

perpetrated in Bosnhia and Herzegovina, is whether there is an adequate direct and coherent
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causal link between the wrongful conduct, the breach of responsibility to prevent, and the loss
sustained. However, the court stated that monetary compensation is not an adequate form of
restitution for the failure of the commitment to avoid genocide, and held that a declaration for

failure of the respondent to comply would amount in itself appropriate satisfaction.
Vicarious liability

A person may be held responsible for the illegal activities of another. Because vicarious
liability crimes are a type of no-fault liability, this transfer of criminal culpability happens
whether or not any of the defendants was aware they were violating a law.

Liability of Corporations

Under the "responsible corporate official™ doctrine, corporate officials are held responsible for
their action or omission in criminal activity. If it found that there is a link between an official
and the unlawful action,?®! they can be held accountable even though they are not directly
involved in or aware of the criminal behavior. Without any personal complicity or awareness,

guilt is assigned and jail term can be enforced.”?%?

Courts of law, in criminal liability, have affixed liability on individuals in corporations and the
positions they hold in the said companies.?®® This is so because, even though corporations are
legal persons, they cannot be persons under criminal law. According to a 2002 UN report, a
number of European multinationals corporations were accused of supporting the Liberian

Conflict as they purchased diamonds and timber.?8*

Generally, the international legal system is state centered. Corporations lack legal status. The
non-binding effect of international instruments. Therefore, the lack of mandatory rules and
responsibilities, efficient monitoring or enforcement sanctions makes it difficult to hold
corporates accountable. It is argued that there exists a gap in not prosecuting a corporate an

entity because some of the crimes could not be committed by the said individuals in their own
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capacities.?®® The current customary international law is yet to impose any legal obligation

upon corporates.?®® Corporates can escape liability for lack of an effective international
287

enforcement mechanisms against corporations.

In Africa, mining is debatably good for development. This has however been a source of

conflicts in many parts of Africa. Oil mining along the Niger Delta has negatively impacted

the mangrove ecosystem and contributed to pollution. The Hague Court of Appeal held that

Shell’s Nigeria and its subsidiary were liable for oil spillage as they breached their obligation

of due diligence.?®® Similarly, in Brazil, mining companies have been faulted for the impacts

arising from tailings storage facilities. The biggest ore mine is owned by a UK multinational.

While it brings local revenue, taxes and royalties, tailings have caused water shortage and

destroyed natural habitats.?®® The Brazilian Public Prosecution Service files asuit against the

multinationals for different social, economic and environmental compensation.?%°

State Responsibility

States may be liable through actions of the leadership and institutions for brutal violations under
international law.?®* States are responsible for unlawful use of force. It may be argued that the
Convention was primarily concerned with the criminal prosecution and sanction of people,
rather than with the duty of States.?®> The Convention’s focus on the duties and individual
responsibilities precludes any prospect of States being held accountable and responsible in the

case of a violation of the obligations represented.?%®
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Article 58 of the Articles on the Responsibility of States for Internationally Wrongful Acts,?%

affirms uniformity in application of the law to all individuals.?®® ILC highlighted the that the
Articles did not tackle the issue of any person operating on behalf of a State’s individual duty

under international law.2°®

States have a commitment to prevent violation and commission of crimes.?®” A state will
therefore be responsible where such action and omission is evidenced. The Court in the
Genocide Case affirmed that the member parties are obliged by the Convention’s responsibility
not to commit genocide or other crimes specified in Article 111 via instruments or people or
organizations whose behaviour is traceable to them.?®® Thus, whenever a State institution or a
person or organization whose conduct are legally traceable to the State, performs any acts
prohibited by Article 111 of the Convention, the State bears the international responsibility.?%°
In comparison, the ICTY presented the “overall control” test as equally applicable under the
law of State responsibility for the purpose of determining when a State is responsible for acts

committed by paramilitary units, armed forces which are not among its official organs.3%

States, on the other hand, cannot be held liable for extraterritorial factors®®® based on
sovereignty which prohibits state interference with the rights of another.3%? In respect to
environmental crimes, the state have a prime obligation of protecting and promoting human
rights. Responsibility arises from breach or non-compliance- with treaty provisions. Stats have
also the responsibility to control and regulate private operators. States are also expected to take

necessary steps using domestic laws to punish for environmental crimes.
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Command Responsibility

Criminal responsibility may be apportioned on command leaders who fail to prevent
commission of international crimes or who fail to punish perpetrators under them.3%® This
doctrine forms part of customary international law. As was held by ICTY in Celibic case,3*
command responsibility does not involve strict liability. A person is held responsible when
they are in effective control, they had knowledge of their actions®® and that the wilfully failed
to take any reasonable and necessary®®® steps.3%’ In the Dominic ongwen case,*® the ICC
convicted the accused for 61 counts as he was the Commander of Lord’s Resistance Army
(LRA) under Article 28

Standard of Proof

It should be noted that crimes against humanity was a codification of customary international
law committed during war or peace. It is therefore conceivable for the Office of the Prosecutor

to prosecute any such environmental crimes perpetrated during peacetime.

Under criminal law, actus rea and mens rea must be proved. However, when proving intent to
break laws or obtaining proof of guilt beyond reasonable doubt is problematic, strict criminal
liability may be used. In strict liability, it is not necessary to prove the mental intent. If reliance

is to be placed on mens rea, the objective of prosecuting environmental crimes will be defeated..

The Office of the Prosecutor must discharge the burden of proof established in law.3%°

Traditionally, criminal requirement is the actus reus and mens rea. In prosecuting
environmental crimes under the ambit of international Criminal Law, crimes against humanity
or as a war crime, the mental requirement is intent with knowledge. The actus reus is the
systemic course of events. The Rome Statute in Article 30 dictates the standard of proof as
mens rea, that is to mean, the person meant to engage and intends to cause the consequence or

is aware that it will occur in the ordinary cause of events.
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Culpability for omissions appears to be more difficult when the actus reus is simply a

10

byproduct of the accused’s action.®'® The Yugoslavia and the Rwanda Tribunals have

repeatedly declared that even in these instances, culpability might come from omission.3

As breach of treaty obligations, it has been argued that environmental offences ought to be
proved not as of criminal law as such, but on a balance of probabilities. However, looking at
severity of the offences, environmental crimes ought to be proved beyond reasonable doubt,

just like in criminal cases.

A look at environmental harm is that, unlike ordinary crimes that are unacceptable, the question
is on degree rather than kind.*!2 In such instances, liability is apportioned to a person for failure
to exercise due diligence. It however remains a debate as to whether there is need to regulate
strict liability or to have this principle excluded entirely.3* It is believed that Strict liability
encourages and stimulates compliance with law. In such cases, parties may submit materials
ranging from documentary evidence to video and expert evidence to prove any environmental
crime. The court then makes determination on the admissibility of evidence. This becomes a
challenge where there is no scientific certainty due to the inadequacy of conclusive evidence
to show a direct cause and effect relationship between the environmental action in issue vis-a-
vis the harm occasioned. Therefore, it is critical that the law should not be applied arbitrarily
without considering the nature of the harm that may result from certain environmental

activities, which can only be proven by appropriate evidence.3!*

Some authors argue that where strict proof is not applicable, negligence can be used instead.
Negligence will seek to prove if the perpetrator conducted due diligence or taken such
reasonable steps to avoid occasioning harm. It is paramount that for environmental crimes, the
intent be changed, so as it encompasses situations where the extent of damage went beyond the

intent and caused severe and lasting harms on the environment.
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Immunity against environmental crimes

Responsibility under criminal law ignores the laws on immunity of state officials.®!® The
commission of a crime in violation of international law does not absolve anyone of guilt while
acting as the Head of State or accountable Government official.®!® Similarly, where a person
acted in accordance with the orders of his administration or a superior does not absolve him of
guilt within international law, if an ethical choice was available to him. States have been
accused of promoting immunity against corporations by legally limiting destruction fo the

environment through offsetting measures.3!’
Enforcement of warrants

States retain the obligation for enforcing warrants of arrest in all situations. The ICC was
established on two pillars.3!8 The Court itself is the judicial pillar. States are responsible for the
operation of the ICC which includes the implementation of Court rulings.3'® The failure of the
ICC to have mechanisms as well as being the challenges of largely uncooperative international

community remain pertinent issues in enforcement.32°

Through the UN mechanisms such as commission, prosecution and punishment of
environmental crimes may proceed as the UN has means through which it can facilitate.** This
may be through the Security Council’s authority or the courts established thereon. The UNEP
Guidelines serve as a valuable example for the worldwide activities required to increase
compliance and implementation. They now require a thorough assessment and should be added

to the Governing Council’s regular agenda.>?2
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Conclusion

A responsibility to act arises from the international legal obligation to defend specific interests,
such as things or individuals in custody.3?®* When all these interests are threatened, the required
person must step in. Failure to act in certain instances violates a legal obligation to intervene,
resulting in responsibility for omission. Criminal liability against environmental crimes help to
properly hold people accountable.** The server punishment will in turn deter perpetrators of

environmental crimes from destruction of the environment.32°
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CHAPTER FOUR
PROSECUTION OF CRIMES BY ICC

Introduction

This chapter analyzes international criminal law and its application on environmental crimes
by examining whether environmental crimes can be prosecuted in the ICC. It begins by
examining the mandate and jurisdictional of ICC. It then examines whether the ICC has
jurisdiction over environmental crimes. It further discusses the crime of ecocide as a proposed
fifth crime to the Rome Statute. This chapter considers the opportunities, challenges and
alternatives of prosecuting environmental crimes before the ICC.

Mandate of the ICC

Under international criminal law, a person may be brought before an international or regional
tribunal with powers to hear and punish them for serious crimes.®?® The mandate of the court
is to end impunity for serious crimes.®?” It stands for international community’s commitment
that ‘most serious crimes of concern of crimes to the international community as a whole must
not go unpunished and their effective prosecution must be ensured’.3?® The ICC is the first
independent permanent court that tries persons accused of genocide, crimes against humanity
and war crimes. In the preamble of the Codes and Crimes Against the Peace and Security of

Making, ICC’s core focus is to promote justice and prevent commission of crime.3?°

The ICC is established as under Article 1 with powers to adjudicate over crimes of international
concern, indicated in the Rome Statute. It has complementary jurisdiction to domestic courts.33
This may be contrasted with other tribunals that were establishes by specific Statutes for

specific circumstances such as the ICTY and ICTR.33
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According to the Statute, the Court has international legal personality. It also has such legal
capacity as may be necessary for the exercise of its functions and the fulfillment of its purposes.
Such functions and powers may be exercised on any matters within the territories of member
states and non-members through a special agreement.3? Matters may be referred to ICC by
states, through the UNSC or upon investigations of the prosecutor®®

Jurisdiction of the ICC

The ICC’s jurisdiction and functioning provided under the Rome Statute. The Court’s jurisdiction is
operationalized through ratification by member states of the United Nations.3** The court lacks a universal
jurisdiction and it is subject to a state’s consent.>* A state may agree to ad hoc jurisdiction over crimes on its
territory. Taiwan has made an application under Article 12(3) but this may not be applicable as it Lam argues that
Taiwan is not recognized entity.33® The ICC can also only determine over crimes committed after 2002 when it
was established. The numerous crimes in Democratic Republic of Congo since 1993 cannot thus be taken to the
ICC.%¥7 The ICC Prosecutor rejected claims brought by Ecuador for toxic wastes dumped in 1960s.3%

Primarily, the court has jurisdiction over genocide, crimes against humanity, war crimes and
the war of aggression.®® Such jurisdiction is limited and recognizes the offences as being the
most serious. After the Second World War, the International Military Tribunal at Nuremberg

was formed and it became the pioneer court to prosecute against crimes against humanity.34°

The subjects under the jurisdiction of the ICC are individuals.?*! It ensures that the most

responsible individuals are punished for their actions and/or omissions. Even though ICC’s
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jurisdiction excludes corporates or non-state actors,3*

it can prosecute individuals from
corporates as was the case in Prosecutor v. William Samoei Ruto, Henry Kiprono Kosgey and
Joshua Arap Sang where Sang was a radio Presenter at Kass FM.3*® The ICC can exercise its

jurisdiction over individual actors who are nationals of its member states.3**

The ICC cannot also institute cases against states and corporations. International Criminal Law
is designed to hold individuals accountable.®* The Specialized courts have determined cases
touching persons working as corporations. The Prosecutor v Nahimana, Barayagwiza and
Ngeze the first two accused were convicted as members of steering committee of a radio station,
on behalf of RTLM the natural person, that incited people for genocide.3*® In the case of Charles
Taylor, the Specialized Court of Sierra Leonne also considered the trafficking of diamonds as

business director.

The ICC is prompted in order to prosecute a matter through referral by a state. The situations
in DRC, CAR, Uganda and Mali are examples of cases referred by states. The UN Security
Council has power under Article VII to refer a situation. The Prosecutor has discretionary
powers to institute proceedings, although this is subject to judicial approval. The case of Kenya
was referred to the Court when the Office of the Prosecutor exercised its propio motu powers

and initiated investigations.

The ICC does not have primary jurisdiction over cases and it can only admit cases where a
given state is unable to prosecute.3*” The ICC can only admit a matter based on the gravity of
the offence and instances where a state is unwilling and unable to prosecute.®*® The ICC will
also not prosecute a matter if the same was tried in the domestic court.

Jurisdiction over environmental crimes
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The Rome Statute does not expressly make a provision of the crime against the environment.
A reading of Article 8 on war crimes provides that a person will have committed a war crime
where such person knowingly launches an attack causing ‘widespread, long-term and severe
damage’ to the natural environment. Although relevant, it is limiting as far as temporal
jurisdiction is concerned.**® To overcome the limitation of acceptance of jurisdiction of
prosecuting environmental crimes, there is room in interpreting Article 7 on crimes against
humanity so as to include environmental harm as a crime against humanity.3>

Another issue for determination is whether ICC can prosecute peace-time environmental
destruction committed by non-state actors.®! Environmental harm occurs outside wartime.
Definition under war crimes is restrictive on temporal aspects. Prosecuting an environmental
crime as a crime against humanity will be applicable even after war as the damage is always

widespread and long-term.3*2

On crimes against humanity, extermination and forceful deportation or forcible transfer of
population®3 are two main acts that are relevant for the prosecution of environmental crimes
as was in Ntaganda case.®®* It was proposed in the Draft Code of Offences Against the Peace
and Security of Mankind,®® that deportation and forcible transfer included ‘serious and
intentional harm to the human environment, cultural property and human assets such as the

environment. Proving systematic actions and great suffering may be a hurdle.®*

The 2016 Office of The Prosecutor of the International Criminal Court Policy paper prioritizing
Cases for Prosecution that Involve Damage to the Environment refocused the crimes against
the environment in light of the damage on the social, economic and environmental harm
inflicted on the local community. It sought to prosecute illegal exploitation of natural resources,

arm trafficking, human trafficking, terrorism, financial crimes, land grabbing or destruction of
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the environment.®®’ Cases are to be selected based on the gravity of harm., degree of
responsibility and potential charges. This being a policy paper, is nonetheless subject to ICC’s

current jurisdiction.

Criminal law is intended to mete punishment for crime committed whether knowingly or
otherwise. It is intended to deter occurrence of such actions either through imprisonment or
payment of fines.3*® Primarily, there is need to ascertain the gravity of the offence.®*® Where
the crime is very severe, including the extent of environmental harm, these shall be considered
when imposing the relevant sanctions.®® In some instances, there could be a consideration on
the ability of payment so as to ensure that the penalty is proportionate to redressing the harm

occasioned.361

In respect to environmental crimes, it may be argued that both punishment and compensation
may not reinstate the environment to the position it was in, but through prosecution and
eventually punishment will deter commission of serious environmental crimes. The impacts of
environmental crimes are grave to the wellbeing of the ecosystem. Prosecution may be justified

on the grounds that it is more effective than just compensation.®®2

Also, the penalty should not be too high so as to promote legal compliance and to redress the
environmental harm adequately.®®® No offender should profit from its misdeeds. Where there
are sanctions, they ought to be proportional to the value of the environmental harm caused and
the overall effects of such harm to the society and economy. Additionally, offenders should be
made to pay restorative costs like cleaning up, as a mandatory sanction. Various multinational
agreements including UNCLOS promote the need for proportional penalties to act as
deterrence.®® The member states have an obligation of ensuring compliance through
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implementation of preventive measures and equally, sanctioning offenders.3%® Others like the
Bamako Convention provide for higher penalties as punishment and deterrence against illegal
trafficking.3%® Member states must also primarily investigate any alleged environmental

harm.3¢7

Environmental Crimes under other international courts and tribunals

The ICJ is established by the UN Charter to hears disputes involving states. This court does
not hear individuals. Both states must submit to its jurisdiction. The downside is that the
polluting state may decline to. It not being a criminal court, it cannot issue sentences. Only
opinions are binding on states. The ICJ provides a cure to apportion civil liability to
corporations who cannot be presented before the International Criminal Court. In the case of
The Gambia v Myanmar, the Gambia filed against the genocide perpetrates systematically by
Myanmar military forces. The court established that The Gambia had no real rights but a mere

organization that lacks standing at 1CJ.

The African Commission on Human and People’s Rights passed a resolution calling on Sudan
(Darfur), Malawi, Eritrea, Chad, Republic of Guinea, Mauritania and Democratic Republic of
Congo to respect the provisions of the African Charter on Human and People’s Rights and
provisions of International Humanitarian Law. Only 11 Africans are yet to domesticate the
Geneva Conventions.®® The Commission is established under the African Charter to protect
and promote human rights. Complaints may be made to the Commission through complaints,
the DRC filed a claim in 2003.3%° The Commission may make Provisional measure against
states with complaints before it to prevent irreparable harm against individuals.3”® Where a
request is not complied with, it may refer to the African Court for determination.®”* The

commission may also exercise the provision of Article 58(1) of the Charter and conduct in-

%5 Lin Sun & Lal Kurukulasuriya, UNEP's New Way Forward: Environmental Law and Sustainable

Development. UNEP/Earthprint, 1995

366 Neil Boister, An Introduction to Transnational Criminal Law, Oxford University Press, 2018, 209.

%7 UNEP, Environment and Trade: A Handbook. UNEP/Earthprint, 2000; 1994 Lusaka Agreement on

Cooperative Enforcement Operations directed at Illegal Trade in Wild Fauna and Flora.

368 Kenya: The Geneva Conventions Act 1968;

369 ACHPR, Communication 2227/99 democratic Republic of Congo v Burundi Rwanda and Uganda (2003).
Communication may be made by an individual as was in the case against Chad in communication 74/92.

3710 ACHPR, Communications 137/94-139/94-154/96-161/97 International Pen, Constitutional Rights Porject,
Civil Liberties Organization and Interights (on behalf of Ken Saro-Wiwa Jr.) v Nigeria, (October 1998).

371371371 AfCHPR, Application No. 002/2013 — African Commission on Human and Peoples’ Rights v. Libya,
Order of Provisional Measures, (March 2013)
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depth analysis and submit to the Head of Assembly of Heads of States and Governments.3

The decisions of the Commission are not legally binding and may not effectively address

prosecution of environmental crimes.

The African Court on Human and People’s Right is established by the Protocol to the African
Charter. The Court and the Commission enjoy a complementarity relationship. There are no
rules guiding the Commission on referral of cases to the Court. The Court is also criticized for

lacking specialized prosecutors as was in the Libyan case.®"®

The African Union’s Malabo Protocol, ™ establishes a future African Criminal Court. Other
than the four international crimes in the Rome Statute, the Protocol has included additional 10
crimes.®”® These crimes are deemed as partly international or partly transnational.as a regional
court, it implies that there is greater clarity or action. The formation of the court has been

critiqued as a blacklash to ICC’s focus on Global South in exclusion of Global North.3

Ntozintle*”” proposes establishment of African Climate Change Environment Court under the
UNFCCC framework and Kyoto Protocol. Peggy Kalas®’® argues that there being international
environmental instruments that seek to provide global solutions, there is need to have a judicial
means of enforcing the law so as to accommodate all participants other than states. This will
ensure centrality, address forum shopping, promote transparency of proceedings and

consistency and facilitate enforcement.

372 5 ACHPR, 25/89 — 47/90 — 56/91-100/93: Free Legal Assistance Group, Lawyers’ Committee for Human
Rights, Union Interafricaine des Droits de I’Homme, Les Temoins de Jehova v DRC, paras. 5 & 15, 18th
Ordinary Session, October 1995)

37 AfCHPR, Application No. 004/2011 — African Commission on Human and Peoples’ Rights v. Great Socialist
People’s Libyan Arab Jamahiriya, Order, March 2013.

374 African Union, Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and
Human Rights (adopted at the Twenty-Third Ordinary Session of the Assembly of Heads of State and
Government Held in Malabo, Equatorial Guinea, 27 June 2014)

375 1) genocide, 2) crimes against humanity, 3) war crimes, 4) the crime of unconstitutional change of government,
5) piracy, 6) terrorism, 7) mercenarism, 8) corruption, 9) money laundering, 10) trafficking in persons, 11)
trafficking in drugs, 12) trafficking in hazardous wastes, 13) illicit exploitation of natural resources and 14)
the crime of aggression.

376 Charles Chernor Jalloh, 'The Nature of the Crimes in the African Criminal Court' (2017) 15 J Int'l Crim Just
799

377 Jobodwana Z. Ntozintle, 'Africa, Global Warming and Climate Change Environmental Court' (2011) 8 US-
China Law Review 217

378 peggy R. Kalas. International Environmental Dispute Resolution and the Need for Access by Non-State
Entities, 12 COLo. J. INT'L ENVTL. L. & PoL"Y 191, 229-30 (2001).
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According to Hinde,*”® there was a proposal in 1989 to establish an International
Environmental Court under the Draft Treaty for Establishment of an International Court. For
Environment, to resolve disputes through arbitration, mediation and judicial decisions. This
would promote coherent environmental law through judicial decisions and elevate importance
of environmental matters.*®° Although a specialized court would have a central place to address
several environmental issues in different treaties, it is worth noting that states may be
undesirable because of the confrontational nature of court decisions. This Convention remedies

gaps in international law and will promote environmental protection from

Human Rights Tribunals could potentially hear cases involving environmental crimes.®! This
is because they have focused on human rights. Tribunals also have a limited scope and they

have specialized treaties and obligations®? such as the Special courts of ICTY and ICTR.3?
The crime of ecocide

A proposal to the UN Law Commission in 2010 by Polly Higgins sought to amend the Rome
Statute so as to introduce a fifth offence called ecocide for determination by the ICC. The
crime of ecocide was first coined during the 1972 Stockholm conference, where state parties
condemned the Vietnam War. The conference however focused on many other things and
environmental crimes occurring in armed conflicts did not feature glaringly. The conference
formed principles governing international environmental law. Principle 6 stated that the
discharge of quantities in such big quantities or concentrations as to exceed the capacity of the
environment to render it harmless ought to be stopped to ensure that serious damage is not
inflicted on the ecosystem. 38

In 1973, professor falk published a proposed International convention on the Crime of Ecocide.
It required the criminal intent “to disrupt or destroy, whole or in part, a human ecosystem”.

This proposed Convention listed a number of actions that would amount to ecocide. While

379 usan M. Hinde, Note, The International Environmental Court: Its Broad Jurisdiction as a Possible Fatal Law,
32 HOFSTRA L. REv. 727. 731-32 (2003).

380 paul Stein, Down under Perspective of the Environmental Court Project, SUPREME COURT OF NEW
SOUTH WALES,

381 Cavallaro, James L., and Stephanie Erin Brewer. "Reevaluating regional human rights litigation in the twenty-
first century: the case of the Inter-American Court." American Journal of International Law 102.4 (2008):
768-827.

B2 ICTY, ICTR

33 Mackenzie, Ruth, and Philippe Sands. "International courts and tribunals and the independence of the
international judge." Harv. Int'l LJ 44 (2003): 271.

384 Richard, A. Falk, Environmantal Warfare and Ecocide: Facts, Appraisal and Proposals, 9 Belgian Rev. Intl.L.
1,1 (1973).
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considering Falk’s article, the UN Sub-Commission discussed proposals to include ecocide and

cultural genocide into the Genocide Convention of 1948

Since 1984, the draft proposals excluded Article 26 which mad e a proposal for punishment of
environmental crimes. States argued about the required intent, which at the time was willful
intent. It was improved in 1991 to be willful and severe. It was not voted by states in 1996
because states did not want to be liable even during peace time. Under Article 8(b)(iv) on War
Crimes, a perpetrator may thus be held liable for war crimes. This provision is however limited
to only war crimes. Environmental crimes outside war cannot be considered by ICC as such. It
should be noted that the standards to prove war crimes is very high and all three elements must

be roved.38®

Ecocide targets ascertainable actions by humans as harms caused by hurricanes and volcanic
eruptions may not always be attributable to individual actions. The threshold of ecocide crimes
is widespread meaning that it encompasses an area on the scale of several hundred kilometers,
lasts for a period of months and involves significant disruption and harm to human wellbeing,
natural and economic resources or other assets.® Even with an international criminal court, it

is lacking in international law for

Universal Jurisdiction connotes that state parties ratifying ecocide will have to pursue
prosecutions in their own legal systems. It is feared that including ecocide could trivialize
serious crimes such as genocide. These words should however have their own definition and
should not be intended to replace the other. According to the 2021 Expert Panel’s Proposed
Ecocide Amendment, newly determined intent by for ecocide is that of “wanton” specifically
meaning ““ with reckless disregard for damage which could be clearly excessive in relation to

the social and economic benefits anticipated. 3’

Ecocide may be included in the Rome statute upon Amendment. This means that a state must
propose the amendment as is intended by the republic of Vanuatu. At least 82 countries must
vote in favour for it to be included as an amendment,. This procedure in itself may take long

and be rejected in the long-run.

35 Ryan gilman, Expanding Environmental Justice after War: The Need for Universal Jurosdiction over
environmental War Crimes, 22 COLO. J. INT’L ENVTL. L. & POL’Y 447, 453 (2011).

386 The Understanding regarding Article 1 of the Convention on the prohibition of Military or any other Hostile
use of Environmental Modofcation Techniques (ENMOD) UN Doc A/31/2 (1976)

387 See Whosirskey
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As at the time of Nuremburg Trials, all core crimes under the ICC had been banned by
Conventions. Ecocide appears to be a very new crime outside the context of historical
conventions. It lacks a widely accepted definition and has not been recognized as a crime under
international law. Creating the fifth crime under ICC is helpful to developing countries to
protect themselves from polluters and protect against transnational environmental harms as

corporations may undermine domestic courts.

Limitations, challenges and opportunities for ICC

There are many challenges facing the ICC as a forum that can prosecute environmental crimes.
First, most of the states that are accused of serious pollution of the environment are not member
states to the Rome Statute.’®® The Paris Agreement is faulted for not binding the largest
polluters in the planet for being non-members states. This position also applies to the ICC
which is only applicable to the 122 members states and environmental protection in non-party
members is out of its ambit.3° Even where a state is a party to the statute, the purview of the
court is as far as the Rome Statute can permit and subject to state party consenting.3*° The
responsibility of prosecuting a crime primarily lies on states and is dependent on their
willingness. Kenya in 2015 filed a Declaration of Non-Acceptance of Jurisdiction of the
|CC.391

The challenge for prosecuting environmental crimes at ICC is the rather slow nature of
investigations to ascertain harm and responsibility since harm may take a while to
materialize.3%? Proving environmental harm may take while as environmental impacts take long
to manifest. It may also be an uphill task to prove actual number of victims to measure the

degree as it affects inter-generations.3%

38 Minha, Donna. "The Possibility of Prosecuting Corporations for Climate Crimes Before the International
Criminal Court: All Roads Lead to the Rome Statute?." Mich. J. Int'l L. 41 (2020): 491.

389 Schabas, William A. Relationships between International Criminal Law and Other Branches of International
Law. BRILL, 2022.

3% Sekulow, Jay, and Robert Ash. "The Issue of ICC Jurisdiction Over Nationals of Non-Consenting, Non-Party
States to the Rome Statute: Refuting Professor Dapo Akande’s Arguments.” Non-Party States to the Rome
Statute: Refuting Professor Dapo Akande’s Arguments (November 7, 2019) (2019).

391 https://www.icc-cpi.int/sites/default/files/2015_NV_Kenya_Declaration_article15bis-4.pdf (accessed on
7/11/22)

392 Storaas, Margrethe Voll. Ecocide, a crime against peace?. MS thesis. 2019.

393 Chiarini, Giovanni. "Ecocide: From the Vietnam War to International Criminal Jurisdiction? Procedural Issues
In-Between Environmental Science, Climate Change, and Law." Procedural Issues In-Between
Environmental Science, Climate Change, and Law (April 1, 2022). Cork Online Law Review (2022).
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ICC lacks resources to prosecute and lacks the expertise to prosecute environmental crimes.
These are crimes that may need tom be proved by scientific data. The court lacks judges,

experts and prosecutors with expertise in Environmental law. 3%

In the meantime, Domestic Laws may be instrumental in criminalization of ecocide at national
level. This immediately helps to stop an ongoing offence, when many countries recognize it, it

will be recognized as a norm under customary international law.

It will be interesting to see the ICC open opportunities for reparations and award victims of
environmental harm.>® Part 7 of the Rome Statute makes provision for Penalties. The court
may impose fines or forfeit proceeds directly or indirectly obtained from a crime without
infringing the rights of third parties. Most importantly, the Statute establishes a Trust Fund for
the benefit of victims of crimes within the jurisdiction of the court- and families of such victims.
Managed according to criteria determined by Assembly of Parties. The court in The Prosecutor
versus Germain Katanga3®® did make an order for reparation. The ICC is yet to award a non-
legal person. However, judges have discretion to consider eco-centric reparations. In The
Prosecutor v Ahmas Al Fagi Al Mahdi, the ICC awarded individual, collective and symbolic
reparations to the community of Timbuktu. In the case of the Kichwa Indigenous People of
Sarayaku,’ the Inter-American court awarded reparations. The African Court also awarded
reparations in the Ogiek Case.3%

It is feared that the nature of the ICC to just punish rather than protect the environmental
security will be a futile effort to expand the Statute.3* The world is facing a a crision climate
change issues. A combative mechanism such as prosecution may not pay attention to

environmental conservation.*%

394 van Deursen, Joris, and Nina Eggens. "Environmental crimes in International Law: An exploration of the
possibilities for criminalization of ecocide.”" (2021).

3% Dutton, Anne, and Fionnuala Ni Aolain. "Between reparations and repair: Assessing the work of the ICC Trust
Fund for victims under its assistance mandate.” Chi. J. Int'l L. 19 (2018): 490.

3% 1CC-01/04-01/07

397 |ACtHR Series C No 245 (27 June 2012)

3% African Commission on Human and Peoples’ Rights v. Republic of Kenya, Judgment, May 2017

3% Keenan, Patrick J. "International Criminal Law and Climate Change." BU Int'l LJ 37 (2019): 89.
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ICC lacks jurisdiction over legal persons such as corporations.*®* The armed conflicts in Africa

have been influenced by multinationals who engage in illegal trading.*®® To cure this, ICC may

grant itself express jurisdiction and amend the Rome Statute. Because of the lengthy process

of amending the Rome Statute and the lack of adequate resources, the ICC should prioritize

only serious crimes.*%

Conclusion

The evolution of crimes against environment does not rule out its prosecution under ICC. If
ICC begins to prosecute environmental crimes, many domestic courts will follow suit.
Bringing environmental crimes under a core crime will enable the prosecutor prove both
actus reas and mens re. it signifies the seriousness of environmental crimes. A regional
African Court will serve Africa only but environmental crimes are global, thus the need for

prosecution before ICC.

401 de Leeuw, Lydia. "Corporate agents and individual criminal liability under the Rome statute." State Crime
Journal 5.2 (2016): 242-267.

402 Arduino, Alessandro. The Footprint of Chinese Private Security Companies in Africa. No. 2020/35. Working
Paper, 2020.

403 Schreurs, Fien. "Revisiting the Possibility of Corporate Criminal Responsibility in International Criminal Law:
Amending Article 25 of the Rome Statute to Include Legal Entities Within the Jurisdiction of the
ICC." Available at SSRN 3700432 (2020).
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CHAPTER FIVE
FINDINGS, CONCLUSION, ANALYSIS AND RECOMMENDATION

Introduction

This chapter gives a conclusion on the discussions above on environmental issues. It also

briefly analyzes the pertinent issues and makes recommendations.
Findings

The research study has revealed that environmental crimes exist and pose a greater danger to
the environmental protection. It is noted that there is little effort on environmental crimes as it
is perceived as a victimless entity. This exacerbated by the fact that the world is now a global
village. The study further notes that there is need to effect prosecution against environmental
crimes. This will apportion criminal liability and deter criminals. However, there is need to
relook at the legal and regulatory framework. The study finds that Rome Statute is not explicit
on environmental crimes as distinct crimes to be determined by the ICC. However, the Office
of The Prosecutor in the ICC has developed framework to guide prosecution and this is a

progressive step.

It is the finding of this research that other prosecution of environmental crimes reveal the
seriousness and threat to the human and natural environment.*** Whether tried within the core
crimes of the Rome Statute or under the proposed crime of ecocide, environmental

accountability will be taken seriously both at international and domestic levels.

Other than the International Criminal Court, the proposal for an environmental international

court also will assist to address environmental crimes. This is based on the ground that

During armed conflicts, displaced civilians tend to overpopulate a region. During the Rwanda
Genocide, the population occupied the Virunga National Park.%%® This resulted to use of natural

resources such as firewood as a source of fuel for two years.*%® This resulted to deforestation.

404 Drumbl, Mark A. "Waging war against the world: the need to move from war crimes to environmental
crimes.” Fordham Int'l LJ 22 (1998): 122.

405 Magnarella, Paul. Justice in Africa: Rwanda's Genocide, Its Courts and the UN Criminal Tribunal: Rwanda's
Genocide, Its Courts and the UN Criminal Tribunal. Routledge, 2018.

406 | ynch, Maureen. "Reducing environmental damage caused by the collection of cooking fuel by
refugees." Refuge 21 (2002): 18.
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On the other hand, armed groups benefit from illegal trade to finance and fund their

activities.*

Conclusion

Punishment can achieve retribution and deterrence for commission of crimes.*®® Retributive
justice is aimed at promoting the moral good whereas deterrence is to prevent further
commission.*®® The mode of penalty will be determined by the severity of the offence among
other factors.

The aim of the OTP is to represent the actual level of criminality that has occurred in different
circumstances in order to ensure that the most serious crimes committed do not go unpunished,
in collaboration with competent national authorities.*'® However, discretionary powers of the

office may pose as a challenge in achieving the same.

The Rome Statutes establishes the International court which dictates its jurisdiction of the ICC
and scope. Whereas it proscribes four core offences, environmental crimes as distinct crimes

can only be brought as subhead of the crimes stipulated under the Rome Statute.

Legal jurisprudence has developed to clearly clarify human and human ethics.**! The laws that
govern armed conflicts have provided for the respect of several categories of persons in war.
The international community has encouraged countries to uphold human rights, given the spike
in the number of refugees in various parts of the globe. However, environmental ethics begs
for much more to be done and in so doing, imposes criminal law for further implementation of
environmental law. Environmental ethics dictates that whereas the human needs must be

satisfied, the protection of environment must be upheld.**?

407 Ganesan, Arvind, and Alex Vines. "Engine of war: resources, greed, and the predatory State." Human Rights
Watch, World Report (2004): 301-24.
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Analysis

Environmental crimes may in some instances not be fatal. Compensation by the state and under
public law is therefore given significant importance where there is damage to human health

and property, among others.*!3

Collaboration and coordinated responses are key in ensuring that there is proper
implementation of environmental protection taking into considering the contemporary issues
in armed conflicts such as technology.*** Because the places most affected by environmental
crimes are also countries with fewest resources to solve them, major donor help is thus required

to achieve the needed level of expertise.*™

There is need for collection of information and intelligence and sharing the same as far as
environmental crimes are concerned.*'® States may in some circumstances be unable to reveal
information that may be prejudicial to its national security. Efficient dissemination on
information may also be curtailed by actors based on the structures of disseminations.*!’ Such
information which may be acted upon can be withheld due to complex confidentiality matters.

Alternatively, information may be at times be sanitized or sidelined.

There is need for agreements for regional enforcement which allow for shared jurisdictional
competence may aid in addressing the restrictions of dividing enforcement mandates between
distinct jurisdictions, particularly where cross-border gangs are active and capable of exploiting

territorial boundaries.*'8

It is also noteworthy that international law should make provision on addressing environmental
crimes that occur outside local boundaries, through cross-boundary enforcement and legislation

to ensure effective punishment of criminals.*'® However, states may enter into Agreements
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Thomas Publisher, 2018, 520.
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63



with other states or agree to establish transborder agencies for purposes of preventing

environmental crimes from occurring.

Recommendation

The study contributes to the development of consistent legislation on environmental

responsibility. It also addressed the specific issue of national responsibility frameworks in the

case of extraterritorial environmental harm.

The following recommendations:

Short term recommendations

There should be policies and statements by corporation on environmental crimes
and their consequences and the punitive actions that may be taken.

State authorities and departments ought to undertake audits, policies and other
preventive measures for ensuring environmental compliance.

Recognition of environmental crimes as a severe danger to peace and sustainable
development and promote the environmental rule of law at all levels to avoid
environmental degradation.”

Prioritize action against environmental crime, which urgently requires an
immediate, dedicated and persistent global response

Promote transparency and accountability

Long term recommendations

The necessity for increased exchange of information and analysis on the impact of
organized crime in the environment, democracy, development and security among
member states and the UN security

Strengthen methods of collecting data, analysis and sharing on the role of natural
resource exploitation in conflicts and security across key areas, in peacekeeping
missions, punitive measures, committees and across the UN in general, in order to
inform comprehensive responses aimed at securing peace, stability and sustainable

development.
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Create new international, national and regional environmental crime enforcement
teams, as well as border liaison offices, to share intelligence in order to create probes

and interventions targeting offenders.

Criminal profiling is essential for targeted enforcement actions and should be made

continuous.

States should develop plans, programmes and strategies to provide capacity

building and information on enforcement on environmental law.
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