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ABSTRACT

Humanitanan intervention lies at the fauit-line in international reialions betw een the principies
of international law and state sovereignty on the one hand. and morality and the protection of
human rights on the other. Whereas the former international-society theory defines humanitarian

intervention as a violation of the cardinal rules of order. it is being challenged by the laner view
that seeks to strengthen the legitimacy of the international community by developing its
commitment to justice. As a result, a solidarist international community is one in which states
accept a moral responsibility to protect the security, not only of their own citizens, but of
humanity evervwhere.

This study explores the emergence of the doctrine of responsibility 1o protect (R2P) outlining the
circumnstances that warranted the emergence. It dissects the two R2Ps which are the International
Commission on Intervention and State Sovereignty (ICISS) R2P and the United Nations (UN)
secretary general Ban Ki-Moon. The first part of the study gives a background of the doctrine of
responsibility to protect, giving its elements as outlined in the ICISS report. The legal framework
humanitarian intervention and a further presentation of the demise of humanitarian intervention
and the emergence of the doctrine of R2P are done in this part.

In the second part a presentation of interventions as an emerging norm is given, giving the
normative status of the doctrine of R2P and humanitarian intervention. In the third part, the
position of the international community on the doctrine of R2P is given, in the fourth part of the
paper, a further exploration of the demise of humanitarian intervention and the emergence of the
doctrine of R2P is outlined. The final bit of the study is an examination of international discourse
on the doctrine of R2P where the divide on the opinions of the international community on the
doctrine of R2P are presented.

The final bit of the study is an examination of intemational discourse on the doctrine of R2P
where the divide on the opinions of the international community on the doctrine of R2P are
presented. The studyv has in its conclusion noted that. while some states initially welcomed the

doctrine, some were equivocal or utterly rejected the document.
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CHAPTER ONE
INTRODUCTION TO THE STUDY

Responsibility to protect and Humanitarian Intervention

Within 100 days into the Rwandan genocide, about 800,000 were killed. Neither a single state
nor the UN Security Council seemed able to mandate a sufficiently equipped military force to
intervene to halt the slaughter.! Conversely. purportedly to halt the fighting and to secure the
massive flow of Kosovo-Albanian refugees, but without Security Council authorization which
had civilian casualiies, the North American Treaty Alliance (NATO) started into the direction of
Kosovo.In both conflict, striking a balance two pillars of international law seemed difficult: the
protection of human rights and the prohibition of use of force. Modern theories of “just war™
have had a surprising reminiscence on what for a long time had been framed ‘humanitarian
intervention.” The talk has changed, instead of right to intervene; the notion of Responsibility to
protect has gained ground.’The history of the concept of "responsibility to protect™ sounds
almost like a fairy tale. The International Commission on Intervention and State Sovereignty
developed this concept in its 2001 report The Responsibility to Protect. The central theme was
"the idea that sovereign states have a responsibility to protect their own citizens from avoidable
catastrophe-from mass murder and rape, from starvation- but that when they are unwilling or
unable to do so, that responsibility must be borne by the broader community of states."* Under
the concept of responsibility to protect, matters affecting the life of the citizens and subjects of a
state are no longer exclusively subject to the discretion of the domestic ruler but are perceived as
issnes of concern to the broader international community (third states. multilateral institutions.
and non-state actors).The commission of state intervention and sovereignty approach
responsibility to proiect compreliensively. it developed the concept to piotect to solve the lega
and policy dilemmas of humanitarian interventions. The commission proposed dealing with this
problem by re-characterizing soversignty, that is, by conceiving of sovereignty as responsibility

rather than control.

Nadja Kunad:. The Responsibifity to Prolect as General Principle of Internationai Law

- Tk
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“Carsten Stain, Responsibiiity o Protect: Politicai Riietoric or Emerging Legal Norin? {Aivieiican Socicty o
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The commission tried to distinguish the idea of responsibility to protect from the concept of
bumanitanian intervention in three ways. In the report it was smphasized thot Srst of 2ll, that
responsibility to protect looks at intervention from a different perspective than the doctrine of
humanitarian intervention. The commission stressed that responsibility to protect addresses the
dilemma of intervention from the perspective of the needs of those who seek or need support
(communities in need of protection from genocide. mass killings, ethnic cleansing, rape, or mass
starvation), rather than from the interests and perspectives of those who carry out such action
(entities asserting the "right to intervene").Second, the commission sought to bridge the gap
between intervention and sovereignty by introducing a complementary concept of responsibility,
under which responsibility is shared by the national state and the broader international
community. The commission recognized that the primary responsibility to protect resides with
the state whose people are directly affected by conflict or massive human rights abuses, and "that
it is only if the state is unable or unwilling to fulfill this responsibility, or is itself the perpetrator,
that it becomes the responsibility of the international community to act in its place."Third, the
commission expanded the conceptual parameters of the notion of intervention, declaring that an
effective response to mass atrocities requires not only reaction, but ongoing engagement to
prevent conflict and rebuild after the event. The commission developed a mulii-phased
conception of responsibility, based on a distinction between responsibility to prevent and react
and responsibility to rebuild. This conception of respomsibility "means that if military
intervention action is taken- because of a breakdown or abdication of a state's own capacity and
authority in discharging its 'responsibility to protect-there should be a genuine commitment to
helping to build a durable peace, and promoting good governance and sustainable
development."A justification by the commission for the move from a right to intervene to a
responsibility to protect was on the basis of a distinction between a state's internal and external
responsibility. The commission recognized that states' authorities are responsible for the safety,
life, and welfare of their citizens, and that they are also responsible to citizens internally. At the
same time, the commission stressed thar states bear an external responsibility with regard to the
international community through the United Nations. Humanitarian intervention poses a hard test
for an international society built on principles ot sovereignty. non-intervention. and the non-use

icn principles eften conflict with principlec of sovereignty and non-
= -

intervention. Sovereign states are expecied w act as guardians of their citizens' security, but



what happens if states behave as criminals towards their own people, wreating sovereignry as a
license to kiil? This study will attempt to documeanst the development in the intermational spheres
that are geared towards burying the concept of humanitarian intervention to the prominence of
responsibility to protect. The responsibility to protect was adopted by the UN General Assembly
in a formal declaration at the 2005 UN World Summit. Its advocates argue that it will play an

important role in building consensus about humanitarian action whilst making it harder for states

to abuse humanitarian justifications.

Elements of responsibility to Protect

Outlined in the ICISS are three elements of responsibility to protect. They include responsibility
to prevent, responsibility to react and responsibility to rebuild. Of all the elements, the
commission holds that responsibility to prevent is the most important element. This is because
this element first lies with the sovereign states and the local communities within those states. In
this regard, the international community only intervenes when the need arises, just to offer
support to the local efforts. Prevention helps to eliminate the need for intervention at a later
stage.’ In order for prevention to be effective, the ICISS report site that knowledge for the
fragility of the situation and the risks associated with it — so called ‘early warning’ must be
known. In addition, there has to be understanding of the policy measures available that are
capable of making a difference,® finally political will to apply the measures must be in existence.
The element of responsibility to react to situations of compelling need for human protection is
implied in responsibility to protect. Put explicitly, it is about preventive measures; if they fail,
coercive measures should be applied and in extreme cases, military action.”The responsibility to
rebuild is the third element of the responsibility to protect concept. It is essential because a big
number of countries that come out of war relapse into war in first five years. In the ICISS, the
responsibility to rebuild analyses the obligations of the international community after the

intervention as well as the limits that have to be taken into account.®

5 ]nl_c_wﬂ:?':-'-":‘-: Mammiccinn an Intgeventinn and Srgres Qﬂ'.-q_-rru_:lrnr\ rernrt
-1 = . !
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1.1Statement of the Research Probiem

Humaniiarian inler ention as a concepi remalns contentious. in part becausz of the debatz over
terrorism and the invasion of Iraq in 2003. Many states are suspicious that humanitarian
intervention is merely a rationalization by major powers for strategic interventions. Nevertheless,
there are indications that the international community is moving towards a new set of norms
governing humanitarian intervention. In 2005, the heads of state and government of United
Nations member states assembled for the World Summit, which formally adopted the
responsibility to protect populations from genocide, war crimes, ethnic cleansing, and crimes
against humanity. Since 2005, the United Nations has moved from the affirmation of this
principle to an extensive discussion of its scope and substance and, more recently, toward turning
promise into practice. The primary responsibility to protect populations from mass atrocities lies
with each govemment. However, the way states discharge their responsibility to protect affects
their ownership of the steps needed to avert mass atrocities. When a state is unable but willing to
meet the standard of sovereign responsibility, the international community can offer its
assistance and encouragement in a cooperative manner. However, if a state is genuinely
unwilling to protect its population, or if its government is perpetrating mass atrocities, it may
well refuse to engage constructively with regional and international organizations seeking to
ensure the safety of its population. In this case, the international community may have to pursue
more robust action. The dialogue on the responsibility to protect at intergovernmental forums
initiated by the general assembly to turn it into a norm is still underway. Thereby, the General
Assembly should continue addressing the concerns of some member states on the
implementation of the Responsibility to Protect. The concept of responsibility to protect in this
study is comprehensive in that it encompasses the responsibility to prevent, the responsibility to
react and the responsibility to rebuild, many principles remain unresolved if implementation of
the principle responsibility to protect is to be successful. This study documents the emergence of
the concept of responsibility to protect and the subsequent disappearance of the concept of

humanitarian intervention, focusing on the acceptance of the former globallv.



1.2 Objectives of the study

i To establish the relevance of the mandaie for responsibility to protact

ii. To determine the acceptance and implementation of the concept of responsibility to

protect at the international paradigm

lil. To establish the willingness of states to protect its citizens

1.6 Literature review

1.6.1 Legal framework for humanitarian intervention

Foes of humanitarian intervention point to international law, Article 2(4) of the UN Charter
which contends, “All Members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state, or in any other
manner inconsistent with the purposes of the United Nations.” In addition, in accordance to the
UN Declaration on the Inadmissibility of Intervention, “no State has the right to intervene,
directly or indirectly, for any reason whatever, in the internal or external affairs of any other
State.”'® However, use of force in intervention has been taken care of under Article 510f the UN
Charter, which asserts “‘the inherent right of individual or collective self-defense if an armmed
attack occurs against a Member of the United Narions.”'!

The basis for humanitarian intervention seems to be prohibited by Article 2(7) of the UN Charter
as it prociaims that, “nothing contained in the present Charter shali authorize the Uniied Nations
to intervene in matters which are essentially within the domestic jurisdiction of any State or shall
require the Members to submit such matters to settlement under the present Charter;” however,

“this principle shall not prejudice the application of enforcement measures under Chapter Vi

8o - . o - . . ,
Michael Byers and Simon Chester mai, Changing the Rules uboui Rides: Unilazeral Humaritarian Ineivention
and the Future of Iternational Levy,™ in Humanitarian Intervention. ed Holzarefe and Kechane, 181: in Glohal
Justice. ed. Mandle, 192-197.

10 . . -

"UN General Assembly Resolution 2131 (XX). 1965

11y - - . - .

I_IL'mled Navons Charter, in Murphy The United States and the Rurle of Lave in Imernational Affairs, 142
“Nichoias Hheeler, Saving Strangers: Humanitarian intervention in fmernationaf Socien (Oxford. Uk Oxiand
Univerciry Brece, 2000 47



Arguments have been put forward that since Article 2(4)’s prohibition of the use of force, and
because there is not an explicit excepiion for humanitarian intervention. international law doss
not recognize the right of humanitarian intervention."

There has been great development in international human rights law, since World War II and the
writing of the UN Charter, including agreements such as the International Covenant on Civil and
Political Rights, among others as well as regional instruments such as the European Convention
on Human Rights. Arguments by Nicholas Wheeler and Martha Fennemore front that
international society has reached a point where a state’s violations of the human rights of its own

population are no longer considered an internal matter.'

1.6.2 The emergence of responsibility to protect and burying the concept of humanitarian

intervention

Whenever there is a debate on sovereignty, a dilemma arises on whether sovereignty is a right or
a responsibility: The traditional philosophy of “sovereignty as a right”, that has held sway since
the Peace of Westphalia in 1648, has been that a country’s internal affairs are its own and that
other states do not intervene unless it threatens them, or breaches a treaty, or triggers an
obligation of alliance. At the conclusion of World War one for what would now be known as
‘crime against humanity’, an illustration of the traditional sovereignty is presented when the
United States Secretary of State Robert Lansing who, when declining to take action against the
leaders of Germany, Austria and Turkey said “the essence of sovereignty is the absence of
responsibility™.' In so concluding, it can be inferred that then, sovereign leaders were immune
from prosecution. Nevertheless, responsible sovereignty requires that states provide the
appropriate standard of political goods and services to ensure the protection and well-being of
their citizens.'® If states refuse assisiance, there is a respousibility by ihe intemational

community to react.

CGweur Suniacdier. “The Lepaiity of Pro-agiuciaiic livasicn,” American Jouma! of Internatiznal Law, 78 (1084)
646. by Bvers and Chesterman, "Changing the Rules abowt Rules: Unilateral Humanitarian Intervention and the
Eaiivymrm and Faas mestrapea ey f L”"' S RTT amAd 1Q5
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Humanitarian intervention and state sovereignty remained a dilemma for a long time till the year
2000 when the Canadian-sponsored Iniemaiional Commission on Intervention and State
Sovereignty (ICISS) was set up to resolve the dilemma. When the ICISS published its report on
the Responsibility to Protect in December 2001, three pillars were developed: prevent, react, and
rebuild.'” In the view of Gareth Evans, co-chair of ICISS, R2P has made four main contributions
to the humanitarian intervention contest: first, turning the focus of the debate from humanitarian
intervention to a responsibility to protect people trapped in conflict situations; secondly,
developing a new understanding of sovereignty where the state does not control but primarily
protects its citizens; thirdly, setting up clear criteria of what the R2P, in practice, should mean,
clarifying that it consists of much more than just military intervention; and finally, mandating
that if coercive action is seen as necessary, it must be legal and legitimate."®

It was imperative for the proponents of R2P to sell their idea to the global south especially Africa
which had suffered most conflicts.'® In 2003, the Constitutive Act of the AU drastically altered
Africa’s efforts conceming conflict management.”® In September 2005 Koffi Annan opened the
largest gathering of world leaders in history at the UN headquarters in New York, in the so-
called “World Summit.”By the end of the summit, the Outcome Document, which explicitly
endorsed R2P in paragraphs 138 and 139, was adopted with the consent of ail heads of states.
However, the principle of R2P was restructured from the original ICISS proposal and was
divided into two parts. First, the obligation of the state to protect those living within its own
borders was stressed. The second part of R2P addressed the case in which a third-party state fails
to protect its own citizens from the threat of mass atrocities within its borders or represents the

cause of the threat itself.?'

a7 . . . . .
Intemational Commission on Intervention and State Sovereignty (IC1SS). The Responsibility to Protect (Ottawa:
IDRC, 20C1)
i6 P .
Gureth Evans, The Responsibility io Protect: Ending Muss 41rociny Crimes Once and for Ali (Washingion, DC:
Brookings Institution Press, 2008), 41-43.
12 - - . , ; - .
Jeremy Sarkin, “The Role of the United Narions, the African Union and Africa’s Sub-Regional Organizetions in
Deaimng with Africa’s Fumean Rignis Probiems: Conneciing Humanidiariai iieivension and the Responsikiliny to
Protect.” .Tournal of African Law 53. no. 1 (2009)
w0 ' TR . Torr Bt prmiantin - :
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The notion that human beings matter more than sovereignty radiated brighily, even though
briefly, across the inieimational political horizon of the 1990s. The wars on terrorism and in Irag
— the current obsession both in the United Nations and in the United States (Boulden & Weiss.
2004; Weiss, Crahan & Goering, 2004) — suggest that the political will for humanitarian
intervention evaporated at the outset of the new millennium.In its 2001 report the International
Commission on Intervention and State Sovereignty developed the concept of responsibility to
protect with a central theme of an idea that sovereign states have a responsibility to protect their
own citizens from avoidable catastrophe- from mass murder and rape, from starvation- but that
when they are unwiiling or unable to do so, that responsibility must be borne by the broader
community of states.”® In other words, while the state has a primarv responsibility, the
international community has a secondary responsibility to protect civilians from genocide, war
crimes, ethnic cleansing and crimes against humanity. In December 2004, the idea was taken up
in the context of a debate on United Nations reform. Pointing to international responses to the
"successive humanitarian disasters, "the High-Level Panel on Threats, Challenges and Change

stated in its report A More Secure World: Our Shared Responsibility that

there is a growing acceptance that while sovereign Govermments have the primary
responsibility to protect their own citizens from such catastrophes, when they are unable
or unwilling to do so that responsibility should be taken up by the wider internarional
community - with it spanning a continuum involving prevention, response to violence, if

necessary, and rebuilding shattered societies.”

In the UN’s Secretary General report in 2005: “In Larger Freedom: Towards Development,
Security and Human Rights for All," which emphasized the idea that the security of states and
that of humanity are indivisible and that threats facing humanity can be solved only through

collective action.?*

b R
Weiss, Thomas G., and Don Hubert. The Responsibility to Protect: Research. Bibliography , Background.
International Commission on Intervention and State Soveieignty, 2001. Availabie from hitp: w aw. icisseiise.
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Under the concept of responsibility to protect. matters affecting the life of the citizens and
subjects of a staie are no longer exciusively subject 10 the discretion of the domesiic ruler but are
perceived as issues of concern to the broader international community. This development is part
of a growing transformation of intemational law from a state and governing-elite-based system

of rules into a normative framework designed to protect certain human and community interests.

The concept of responsibility to protect has risen quickly from an idea to allegedly legal norm
raising some suspicions from a positivist perspective. Successful implementation of the principle
of responsibility to protect is still elusive as certain issues remain unresolved: First, the concept
of responsibility put forward is not one that entails liability. There are no mechanisms developed
to hold governments, or individuals, liable for a failure to protect civilians at risk, and the
document is thus silent on the fundamental question of how to deal with violations of the
principle to protect. Second, there is the problem of duty allocation: who has to contribute how
much to an intervention? Third, since the report is mainly concerned with the responsibility to
intervene at the level of ad bellum, the responsibility to protect the civilian population at the

level of in bello remains ambiguous in many respects.

1.6.3Justification of the study

The central theme at the initiation of the concept of responsibility to protect was "the idea that
sovereign states have a responsibility to protect their own citizens from avoidable catastrophe-
from mass murder and rape, from starvation- but that when they are unwilling or unable to do so,
that responsibility must be bomme by the broader community of states.""® Under the concept
matters afiecting the life of the citizens and subjecis of a state arc o longer exclusively subject
to the discretion of the domestic ruler but are perceived as issues of concern to the broader
international community  (third  states, multilateral institutions, and  non-state
actors).Humanitarian intervention is buried as the concept of responsibility to protect emerges,
the conceptual parameters of the notion of infervention was expanded by the commission by
declaring that an effective response to mass atrocities requires not only reaction, but ongoing
engagemicnt to prevent conflict and rebuild 2fter the event. The commission developed a multi-

nhased conception of responsibility. based on a distinction between responsibility to prevent and

UN Doc. A 39°2005. available at <http:” www.un.org/largerfreedom. contents.nim->
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react and responsibility to rebuild. This conception of responsibility "means that if military

- and

L9

intervention action is taken- because of a breakdown or abdication of a state's own capacit
authority in discharging its 'responsibility to protect'-there should be a genuine commimment to
helping to build a durable peace, and promoting good governance and sustainabie development.”
A justification by the commission for the move from a right to intervene 10 a responsibility to
protect was on the basis of a distinction between a state's internal and external responsibility. The
commission recognized that states' authorities are responsible for the safety. life, and welfare of
their citizens, and that they are also responsible to citizens internally. The concept of
responsibility to protect is explored in this study, its emergence, acceptance and implementation

not only at the international community but also at the national level.

1.7Theoretical framework

Well embedded in the just in war theory are some principles of the concept responsibility to
protect. The protection of non-combatants has been addressed in connection to both jus ad
bellum and jus in bello. In St. Ambrose’s’ lies the endorsement of the protection of the innocent.
Later, the protection of the innocent was explicitly formulated as a jus ad bellum criterion and
more specifically as one of the just causes for resorting to lethal force by authors such as
Fransisco de Vitoria and Fransisco Suarez. The commitment to the protection of non-combatants
can also be detected in the jus in bello criteria and thus the criteria addressing how soldiers
should conduct themselves in war. Principles of civilian protection in the just in war theory are
that: First, the jus in bello criterion of discrimination says that parties to an armed conflict
distinguish at all times between combatants and non-combatants, and it prohibits soldiers to
apply direct, intended armed force against non-combatants. Those who plan and decide upon an
attack have the responsibility to consider potential side-effect harm that may follow from their
decisions. Moral responsibility for unintended effects of attack also fall on those who carry out
the attack: they have a responsibility to abort the attack if it becomes clear to them that
disproportionate harm to civilians will follow. Second. protection may also be seen as the long-
term indirect outcome of traditional war fighting through the defeat of an enemy. Second,
protection may also be seen as the long-term indirect outcome of wraditional war fighting through
the deteal ol an enemy. Formuiated as a negative duty. and in the indirect sense just skeiched.

protection is not really a new task for the soidier. Michael Waizer suggests that, while protection
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is a part of soldiering. ‘the “reason™ for soldiering is victory. and the “reason” for victory is the
protection of one’s own peopic, not of other people’.” Since Walzer conceives of ths
responsibility to civilians mainly as a kind of agency responsibility, he seems to restrict
responsibility and blameworthiness to cases where soldiers directly or indirectly inflict harm

through their actions.

1.9 Methodology

The present research. employing a qualitative approach, seeks to cover the exploratory,
descriptive and explanatory elements of the research process. The research is considered
exploratory, as it seeks to apply the norm life cycle concept to a norm which, for all intents and
purposes, is still to be considered developing, and which, as will be argued later, has not
progressed through all stages of the norm life cycle, and entered into the internalization phase.
Other attempts at delivering a comprehensive analysis of norm development have tended to be
more historical. Researchers have to date focused on assessing norm development
retrospectively, making use of the advantages brought with historical hindsight. Thus, norm
development research has focused on the rise of environmentalism®, the development of anti-
apartheid thinking?®, the abolition of the slave trade, the emergence of human rights, and the
fortification of gender equality.*® Yet very little work has been conducted on norms which are
still in the development process, and where their application or strength has not been tested
several times. Whilst it is possible to understand norm development from a historical point of
view, it is more difficult to be able to predict the development trajectorv of a newly developed or
still developing norm. Yet an enhanced understanding of norm development, and the factors
which are most likely to impact on the development trajectory of a norm, are critical to
generating an enhanced understanding of which normative frameworks are more, and which less,
useful to contemporary intemational society. Such an understanding is critical to the creation and

operationalisation of structures and systems which have meaning, and which are relevant to their

;: Walzer. Michael (2004). Arguing About War New Haven: Yale University Press.

Conca. K. 1995. “Environmental Protection. International Norms. and State Sovereignn:: The Case of the
Brazilian 4mazon in Lyons, G. M. and Mastanduno, i. (Eds.) Bevond Wesiphaliu? Sture Sover cigiiy wiid
Inicrnarional Intervention. Baltimore: Johns Hopkins University Press. pp. 147 — 169. o

Novie, A 0350 " Noinis Ruconsiiniling lacreais: Glokal Baiod Esnlin: end 118 Sanprione dogines Sk dfvica”
Imernational Organization. Volume 49. Number 3. Summer Edition. pp. 451 - 478,

“Finnemore. M. and Sikiink, K. 1998, “Internationai Norm Dynanics and Poiiticail Change ™. Inlernaliona
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intended purpose. Therefore. understanding norm development from a historical point of view is
useful. but undersianding norm development given prevailing coniextual conditlons is important
as well. The current research will thus aim to contribute to this endeavour through the applicatien
of norm development approaches to a situation in which a norm is still developing, rather than a
situation in which a norm historically developed at one point in time. In addition, the research
seeks to be both descriptive and explanatory. Through both describing and making attempts
towards analyzing findings, the current research seeks to both apply Constructivist norm
development theory to empirical data, to assess which data both strengthen and detract from the
theoretical approach, and to provide an assessment both of the findings through the perspective
of the theory, and of the theory from the perspective of the findings. It is therefore not assumed
that only the theory can inform the validity of the findings, or that the findings can inform the
validity of the theoretical approach, but that both the theoretical approach and the findings
generated through the application of this approach must inform one another. The research
process is therefore considered both deductive and inductive and hypothesis-testing and
hypothesis-generating. Descriptively, each section of the research lays out a chronological
sequence of events, paying attention to the manner in which each affects another, but going
further by articulating a cohesive structure for the analysis of these events by configuring them in
a particular manner which emphasizes aspects of importance for the purposes of the research.
Finnemore, borrowing from John Ruggie (who in turn adapted it from the work of Charles
Pierce) labeled this approach ‘abduction’. Abduction, as described by Finnemore, is neither a
process of deduction nor of induction. but a dialectical combination of the two. In each case of
analysis, deductively derived hypotheses that shape the initial design of the inquiry are
presented, but these are quickly shown to be limited in their explanatory power of events.
Consequently, deductive arguments are supplemented with inductively derived insights to create
an understanding of events which is plausible to others conducting a similar analysis.>' This
approach contains considerable advantages to the research undertaken here, as, as also noted by
Finnemore, no deductive arguments about the changing purpose of force are sufficiently well
specified to test with dispositive results. On the other hand, the use merely of induction does not

provide clear guidance as 10 where the process of inguiry should commence. 1'hus, combining

o4 . . - _ ., - . . ~ iu . . s
Finnemore. M. 2003. The Purpose of Intervention — Changing Beiiejs about the LUse of Force. Coieii University
Press : lihave.
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both deduction and induction provides a good starting point for the research, but also allows the
research design 10 be flexible enough 10 meaningiully evaluate the usefulness of findings in 2
reflexive manner.*

Building on this approach, the research will also make use of discourse analysis as a primary
means of investigation. Using the state international organizations and the bureaucratic officials
of international organizations as the units of analysis, the research seeks, through a review of
primary (official records, communiqués, statements, speeches, submissions and other forms of
documentation) and secondary (academic research, analyses of primary materials, reports, media
analyses and other forms of documentation) source material to apply discourse analysis to
generate, compare and assess findings.

This application of discourse analysis will be made at the level of individual states, as well as at
the level of international organizations and their bureaucratic officials. Indeed, as Michael Bamet
and Martha Finnemore (2004) have illustrated, international organizations can be treated as
autonomous actors in international relations, which not only regulate but also constitute and
construct the social world. In turn, the bureaucratic officials of international organizations can be
viewed as representing the interests of international organizations, of formulating and
articulating the interests of these organizations, and of using iniermational organizalions as
platforms for impacting on the behaviour of their member states.

This analysis of behaviour individually and collectively should not easily be dismissed as an
analysis of diplomatic rhetoric or showmanship. Indeed, it cannot be denied that states use the
fora provided by international organizations to pursue their (perceived) national interests, but an
undercurrent of Cosmopolitanism also exists in the language and actions of states in these fora.
Similarly, international organizations and their bureaucratic officials as actors in the intenational
system hold interests, and use the platforms provided by international organization to articulate

and advance these interests, sometimes representing the interests of states, and sometimes not.>?

*Toid
“Barneit. M. And Finnemore, A{. 2004. Rules for the Worid — imternationai Organizativns in Giobui Foilics.
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1.10 Chapter outline

Chapter 1: Introduction — A brief background of the research opportunity and the proposed

objectives of the study are presented here, the methodology of the research is also introduced in

this chapter.

Chapter 2: Emerging Norms in justified Humanitarian Interventions: A theoretical overview
normative status of responsibility to protect where a definition of international norm. status of
responsibility to protect as a norm and the norm of humanitarian intervention and its implication

to responsibility to protect will be presented.

Chapter 3: A presentation of international perspective to responsibility to protect borrowing from

the international community at the world summit and the 2009 general assembly will be

highlighted in this chapter.

Chapter four will be dedicated to examining the burying of the norm of Humanitarian

intervention by the norm of R2P.

Chapter five will have a presentation of international discourse on the doctrine of R2P.
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CHAPTER TWO

EMERGING NORMS IN JUSTIFIED INTERVENTIONS
Introduction

The changing nature of the intemational system since the end of the Cold War has witnessed a
normative shift in international security with an entrenchment of human rights regimes and the
emergence of a concern for human security. Scholars note the human security paradigm has
broadened the scope of security by widening the threats and deepened it by extending the
referents of security beyond the traditional state-centric view to the individual and onto
supranational groups.’ Constructivists posit that this shift in the normative framework of security
and the change in referent object emphasize a world of rising non-traditional actors, and non-
conventional and transnational issues of concemm. The emerging shift in the international norms
of relationship between the power of the state and non-state actors in a globalizing world “leaves
a clear message: the state is no longer able to monopolize the concept and practice of security."

Finnemore and Sikkink define the term norm as “a standard of appropriate behavior for actors
with a given identity.”® There are different types of norms, the most common distinction “is

between regulative norms, which order and constrain behavior, and constitutive norms, which

create new actors, interests, or categories of action.”

2.1 Normative status of responsibility to protect

The conceptual core of the principle of responsibility to protect as drawn out in ICISS has two
elements. It was first concerned with a shift in the understanding of sovereignty from
“sovereignty as control” to “sovereignty as responsibility”.* In this regard, sovereignty is no
longer to be understood as a right to perform whatever internal actions the state pleases. In this

report, the reason for sovereignty. it is submitted, is at base the protection of the people’s most

1, Ny . . . : . - .
Alcawhary Amowvel, “Whai is Human Scourin?, " Human Security Journel no, 1 (2006): 17
nzl no, 1 (2006): 1

1Gerd Oberleitner. "Himan Securiny: 4 Challenge 1o International Law:?. ~ Global Governance 11. no. 2 (2005).

kN akal
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*Finnemore. M and Sikkink. K. 1998. “imiernational Norm Dvnamics and Politica! Change ™. International
Organization. Volume 52, Number 4. Autumn Edition. 887 - %17,
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fundamental rights from the most egregious acts of violence. and as such sovereigns have an
inviolable responsibiliny to fulfill this proteciion. Secondly. it was concemed with an slement
that, while the state has primary responsibility for protecting its citizens, if the state should be
unwilling or unable to fulfill thai mandate, then the responsibility shifts to the international
community.*The core principle of responsibility to protect is to fulfill what Ramesh Thakur calls
“responsibility deficit” that arises when the state fails to fulfill its primary obligation.’This core
is a broad vision of human protection and the assignation of responsibilities to ensure it. It
imposes a responsibility on states to not harm and to pro-actively protect their populations; and
imposes a responsibility on the wider community to engage in appropriately authorized and
multilateral actions — including, if need be, using coercive force — to protect those populations if
the state cannot or will not live up to its responsibility. Properly describing responsibility to
protect as a new rule of customary international law at this point is quite a challenge. The norm
of the Responsibility to Protect has received increasing international attention in the last few
years. It widely depends on how the concept is implemented and applied in practice. However.
given the weight behind it and the UN general assembly resolution adopted at the head of state
and government level, the responsibility to protect can already be properly described as a new
international norm: a new standard of behavior, and a new guide to behavior, for every
state.®R2P is a concept that attempts to redefine sovereignty from its traditional basis on rights to
one based on duties and responsibilities.” Responsibility to protect attempts to shape global
governance at a high level making it an initiative of policymaking at a global level. Bellamy
notes that a more proximate origin of R2P norm can be traced back to the breakup of Yugoslavia
after the end of the Cold.'"To provide a forum for discussing the related issues of intervention
and its relationship to sovereignty, the International Commission on Intervention and

International Sovereignty was established in Canada in 2001."" The final report recommended

* Thid

¢ Ramesh Thakur, "Intcvention, Sovercignty and the Responsibilin: 1o Proteet: Exneriences fram JCISS'. Security
Dialogue, 33, no. 3 (2002) g g )
"O1to von Feigenblait, International Policymaking: The Case of the Norm of the Responsibilit to Protect, RCAPS
Working Paper No. 09-6 (2009) ’

Y Gareili Evans (Co-Chair Imernational Commission on Intevvention and state sovereignn). The Responsihility to
Protect: Consolidating the Norm )
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among other things 1o redefine sovereignty as responsibility rather than as a right. In addition,
the repon ciearly stated that prevention and early waming should be used by the international
community in addition 10 humaniiarian intervention and post-conflict peace building.'“The report
set the criteria for intervention to be when a government is unable or unwilling 1o prevent a great
loss of life in its population. “Finally, the report and the Secretary-General recommended the
General Assembly and the Security Council to issue a declaration accepting the norm of R2p."
The 2005 negotiations resulted in a document which shifted emphasis away from international
responsibility and towards the responsibility of individual states. International crimes were
identified as the criteria to be used in order to determine the suitability of humanitarian
intervention as a justifiable option. The 2005 document urged the establishment of the Human
Rights Council but did not agree on its characteristics or jurisdiction and established the Peace
building Commission with only a post-conflict role rather than also including
prevention.'sDetermination of an international norm is not easy; however, some generalizations
can be made in terms of the overall outcome of R2P. It weakened the concept of non-
intervention in international law, sovereignty was redefined as responsibility rather than as a
right, and it empowered the intemational community and related humanitarian and development
organizations in terms of their justification to intervene in crises involving intrastate strife.'* By
weakening the norm of nonintervention and sovereignty, R2P has created a way to justify
military intervention and forced regime change by the great powers.'’The resources necessary to
undertake a military intervention are concentrated in the developed Global North; R2P therefore
opens the way for the North to interfere in the internal affairs of weak countries in the South. It is
important at this point to take cognizance of the fact that the governments of the great powers are
not always guided by the same altruistic values as global civil society and its humanitarian and
development organizations. Thus, the virulent concept of national interest can be cloaked in the

language of R2P and humanitarianism to further neo-realist and institutional-liberal goals of

“Thid
':Tbid
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powerful countries in the developed world.'®] udging the outcome of R2P in terms of advantages
and disadvantages proves io be an uphiil task. Wevertheless, the norm has <learly strengthened
the role of global civil society and of development oriented middle powers in dealing with
international crises. Since 2005 world summit declaration, the emergence of responsibility to
protect as a norm as continued to progress. Of all the regional organizations capable of helping
make R2P a reality, the twenty-seven-member EU brings by far the greatest potential strengths.'?
Evans describes the EU’s strengths as its population and wealih along with its economic and
diplomatic interconnectedness. Less than a year after the 2005 UN World Summit Declaration
and the General Assembly’s landmark adoption of the principles of R2P—namely sovereignty as
a responsibility—the UN Security Council passed Resclution 1674, stating the UN “reaffirms the
provisions of paragraphs 138 and 139 of the 2005 World Summit Outcome Document regarding
the responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes
against humanity.”™" In essence, the Resolution commits the Security Council to action to protect
civilians in armed conflict, at the same time “express its deep regret that civilians account for the
vast majority of casualties in situations of armed conflict.”*'Resolution 1674 has been used to
promote the norm of R2P. In a subsequent UN Security Council open debate Ambassador
Gerhard Pfanzelter of Austria, speaking on behalf of the EU, collectively identified the World
Summit, R2P and UNSC 1674 in an effort to emphasize the need of the UN to protect civilians.
He stated:

“At the World Summit 2005 our Heads of State and Government underlined that of
civilians in armed conflict is a concern of the international community. A number of
important decisions and commitments have been taken. Most important was the historic

agreement on the responsibility io protect populations from genocide, war crimes, ethnic

:BFeigenbiatz, 0. F. v.(2007b, October 4-5). Japan and Human Securiry: 21st Century Official

Development Policy Apologetics and Discursive Co-optation. Paper presented a1 the International Deveiopment
Swdics Conference on Mainstrcaming Human Security: The Asian Contribution, Bangkek.

“Gareth Evans. The Responsibility to Protect: Ending Muss Atrocirv Crimes Once and for Ali (Washingion. DC:
Broclinas Taetiviinn Prace WNR)
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cleansing and crimes against humanity. which has been reaffirmed by SC Resolution

6747
The norm of R2P has had significant push by the UN member states, at the UN Security Council
open debate on the protection of civilians in armed conflict on June 22, 2007, this was evident. In
the discussion, the Belgium ambassador recapped the principles of R2P and pressed even further
noting the ‘“international community has the responsibility—and even the duty—to
respond.”ZJThese words were also reinforced by the British ambassador Karen Pierce in stating
“While national Governments have the primary responsibility to protect their citizens, the
international community also has responsibilities. We should live up to them.”*
In support of the principle of R2P Africa is not left out either, the Nigerian ambassador Aminu
Waii explicitly supported the norm of R2P in the discussions, he stated:
We believe that the- time has come for the international community to reexamine when it is its
responsibility to protect civilians, without prejudice to the sovereignty of Member States. The
genocide in Rwanda, the ethnic cleansing in Bosnia and the crimes committed against unarmed
civilians in areas of conflict, especially in Africa serves as a constant reminder that we have to

search for a generally acceptable understanding when the international community exercises its

responsibility to prote.ct.25

2.2 The norm of humanitarian intervention

s .. . . .
The 217 century offers challenges in international relations, and thus presents international
relations scholars with new probiems to consider and address. The changing characteristics of
violent conflicts require new approaches to their resolution; the use of force is no longer

interpreted exclusively in terms of self-defense but also due to humanitarian necessity.

2251atement by Ambassador G. Pfanzelter of Austria on behalf of the European Union, June 28,
2006, htp: wwworesponsibiliiiioproiectorgindex. php gsovernmen:_statements
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International legitimacy is especially focused on by constructivists. This is contrary to the
waditional assumption that internationai relations are largely governed by power relations. The
two concepts are complementary since the inverse of the legitimacy of power is the ‘power of
legitimacy.?® Legitimacy to Claude is important to power- holders because it makes them more
secure. Wheeler provides an opinion closer to that of constructivist approach by arguing that
‘legitimacy is constitutive of international action.>’ In Wheeler's view, state actions will be
constrained if they cannot be justified in terms of plausible legitimating reasons. Norms, once
established, will serve to constrain even the most powerful states in the international system, and,
moreover, can pull the actions of states towards positive outcomes. On the other hand, there must
first be found an agresd-upon source of legitimacy within international society to be able to set
the criteria of legitimate intervention.

Changing the terminology from" intervention" to" protection" gets away from the language of
"humanitarian intervention." The last tenm has always deeply concerned humanitarian relief
organizations, which have loathed the connotation of “"humanitarian” with military
activity. 2®Talking about the "responsibility to protect” rather than the "right to intervene" has
three other big advantages. First, it implies evaluating the issues from the point of view of those
needing support, rather than those who may be considering intervention. The beam is on the duiy
to protect communities from mass killing, women from systematic rape, and children from
starvation. Second, this formulation implies that the primary responsibility rests with the state
concerned. Only if that state is unable or unwilling to fulfill its responsibility to protect, or is
itself the perpetrator, should the international community take the responsibility to act in its
place. Third, the "responsibility to protect" is an umbrella concept, embracing not just the
“responsibility to react" but the "responsibility to prevent" and the “responsibility 1o rebuild” as
well. Both of these dimensions have been much neglected in the traditional humanitarian-
intervention debate. Bringing them back to center stage should help make the concept of reaction

itself more palatable.””
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1066
Ly ET NRSNE, QAL NESITTCOENC S T Frosmrmemed myam | Speion: (O‘:f{‘!’d T - 0\:{07-(1

P T rEeE - T P
NiCa s 0 HEEILT - o E 0 SR AT N T s o D iren

University Press. 2000), 42

“Gareth Evans and Mohamed Sahnoun. The Responsibiiin- 1o Prorect. Councii of foreign Affairs.

L

20



Sovereignty as a concept remains widely accepted; however. even the strongest supporters of
state sosvereignty admit today that no state holds unlimited power to do what it wants t¢ it1s own
people. Impliedly, sovereignty has a dual responsibility: externally, to respect the sovereignty of

other states, and internally, to respect the dignity and basic rights of all the people within the

state,*
Sovereignty as responsibility has become the minimum content of accepted international
citizenship. Although this new principle cannot be said to be customary international law yet, it

is sufficiently accepted in practice to be regarded as a de facto emerging norm: the responsibility

to protect.’’
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CHAPTER THREE

INTERNATIONAL PERSPECTIVE OF RESPONSIBILITY TO PROTECT
Introduction
In December 2004, the idea of responsibility to protect was taken up in the context of the debate
on United Nations reform.' Pointing to international responses to the “successive humanitarian
disasters in Somalia, Bosnia, Herzegovina, Rwanda, Kosovo and Darfur, Sudan,™ the High-Level

Panel on Threats, Challenges and Change stated in its report: A4 More Secure World: Our Shared
Responsibility that:

“there is a growing acceptance that while sovereign Governments have the primary
responsibility to protect their own citizens from such catastrophes, when they are unable
or unwilling to do so that responsibility should be taken up by the wider international

communiry-with it spanning a continuum involving prevention, response to violence, if

necessary, and rebuilding shattered societies.”™

The UN high level panel went ahead to speak of an emerging norm of a collective international
responsibility to protect encompassing not only “the ‘right to intervene’ of any State but the
responsibility to protect of every state when it comes to people suffering from avoidable
catastrophes™® A UN Secretary-General report entitled “In Larger Freedom: Towards
Development. Securitv and Human Rights for AlL" endorsed the findings in march 2005

fostenng the idea that the security of states and that of humanity are indivisible and that threats
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The concept of responsibility 1o protect was incorporated into the outcome document of the high
level meeting of the General Assembly.® The document contains two paragraphs (paras 138 and
139) on the responsibility to protect. The assembled heads of states recognized the responsibility
of each individual state to protect its populations from such crimes. and a corresponding
responsibility of the international community.® The inclusion of the concept of responsibility to
protect marks one of the important results of the 2005 World Summit, it is also a testimony to a
broader systemic shift in international law, namely, a growing tendency to recognize that the
principle of state sovereignty finds its limits in the protection of "human security."” The concept
of responsibility to protect holds that matters affecting the life of the citizens and subjects of a
state are no longer exclusively subject to the discretion of the domestic ruler but are perceived as
issues of concern to the broader international community (e.g., third states, multilateral
institutions, and non-state actors). This development is part and parcel of a growing
transformation of international law from a state and govermning-elite-based system of rules into a
normative framework designed to protect certain human and community interests.

The concept of responsibility to protect is treated differently in the four documents associated
with its origin, namely, the report of the Commission on State Sovereignty and Intervention, the

High-Level Panel Report, the Report of the Secretary-General, and the Outcome Document of

the 2005 World Summit.

3.1 The High-Level Panel Report
The high level panel report on the debate about the responsibility to protect was directly related

f the United Nations. The high-level panel saw the idea of responsibility
rity system under the Charter. The concept

to institutional reform o
to protect as a means to strengthen the collective secu

was treated in two parts by the panel, in introduction, the link between sovereignty and

responsibility is mentioned. Subsequently the delineations of the concept in the context of the

"use of force, "in a section entitled "Chapter VII of the Charter of the United Nations, internal

threats and the responsibility to protect'™ is developed.”

4005 World Summit Outcome. GA Res. 60 1. paras.1 38-39 (Oct. 24. 2005)
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The report highlighted collective responsibility to protect of every state when it comes to people
suffering from avoidable catastrophes mass muider and rape, cthnic cleansing by forcib
expulsion and terror, and deliberate starvation and exposure 1o disease.’ Responsibility for
‘every state’ provides room for different interpretations, at the same time, the primer also does
allow for a broader reading that endorsed a wider concept of "responsibility” under which the
responsibility of the host state shifts to every other state in cases where the former is unable or
unwilling to act."

A significant aspect of the High-Level Panel Report is the linkage of the panel’s vision of
shared responsibility directly to the UN. The panel associated the concept of Collective
responsibility in particular with action by the Security Council. It retained that the Security
Council has not only the authority, but also a certain responsibility to take action to combat
humanitarian crises. The report stated that the Security Council and the wider international
community have come to accept that, under Chapter VII and in pursuit of the emerging norm of a
collective responsibility to protect, the Council "can always authorize military action to redress
catastrophic internal wrongs if it is prepared to declare that the situation is a ‘threat to
international peace and security.!' The panel combined this appeal to responsibility with a plea
for a more transparent and responsible use of the right of veto by the five permanent members oi
the Security Council. The permanent members were urged by the panel to pledge themselves
from the use of veto in cases of genocide and large-scale human rights abuses.'

In the statements, the panel’s intention to make the Council both a vehicle for, and an addressee

of, the concept of responsibility to protect is evident. The panel took the position that UN

members must resort to the collective security system in all cases
3 The panel's treatment of collective

of military intervention,

. . . . |
including operations carried out by regional organizations.

P _ o s .
security culminated in the identification of "five basic criteria of legitimacy" for the use of force

(seriousness of threat, proper purpose, last resort, proportional means, and balance of

consequences). In establishing these legitimacy criteria, the panel did not contemplate solving
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the impasse of unauthorized inierventions, but intended to enhance "the effectiveness of the

L . ) 4
global collective security s stem.”!

3.2 The Secretary General’s report

The secretary general siressed his awareness of the sensitivity of the emergence of the norm of
collective responsibility to protect.'> The concept was removed from the section on the use of
force and placed in the section dealing with freedom to live in dignity, so as to detach the idea of
responsibility from an automatic equation to armed force.in this report, the concept was removed
from the section on the use of force and placed on the section on covering freedom to live in
dignity, so as to detach the idea of responsibility from an automatic equation to armed force.
Consequently, the thematic focus of the concept changed. Responsibility to protect was no
longer exclusively viewed as a substitute for humanitarian intervention but as a strategy to
promote the commitment of all nations to the rule of law and human security. '®

The Report of the Secretary-General did not expressly rule out the possibility of unilateral action
in any circumstances (e.g., where the veto is used to block action in a case of genocide).!” The
secretary general’s report was silent on alternative means of carrying out interventions for
purposes of human protection is a sign of reluctance to accept military action without the

Security Council’s authorization.'®

3.3 OQutcome of the 2005 World Summit
In the Outcome Document the World Summit did mention the Responsibility to Protect, but in
such a way that the host state was mainly responsible. The responsibility of the international

community was stated as follows:

“The international community should, as appropriate, encourage and help States to
exercise this responsibility and support the United Nations in establishing an early

warning capability. (...) We stress the need for the General Assembly to continue

“Tbid

PRenart af the Secretarv-General
*Ibid

“'Supra note i

“Ihid



consideration of the responsibility to protect populations from genocide. war crimes,
eihnic cleamsing and crimes against humanity and its implications, bezring in mind the
principles of the Charter and international law.”'® The drafting process of the Quicome
Document of the 2005World Summit made the difference of the conception of the notion
of responsibility to protect very apparent. Both the structure and silhouettes of the
concept were intensively debated before the high-level plenary meeting. States like
Algeria, Belarus, Cuba, Egypt, Iran, Pakistan, the Russian Federation, and Venezuela
expressed reservations about including the responsibility to protect in the Outcome

Dc)t:ument.20

Some delegates doubted that it was compatible with the Charter, noting that there is no shared
responsibility in international law outside the responsibility of a state to protect its own cttizens
and the institutional mandate of the United Nations to safeguard international peace and security,
others argued that the concept was too vague and open to abuse.”’ Notwithstanding, the legat
nature of the responsibility to protect was questioned by others who sought to frame this idea in
terms of a moral principle. U.S. ambassador John R. Bolton, for example, stated in a letter dated
August 30, 2005, that the United States would "not accept thai either the United Nations as a
whole, or the Security Council, or individual states, have an obligation to intervene under
international law."* Consequently, the U.S. delegation recommended that the idea of an
international responsibility to protect be defined in the structure of a "moral responsibility” of the
international community to "use appropriate diplomatic, economic, humanitarian and other
peaceful means, including under Chapters VI and VIII of the Charter to help protect populations
from ... atrocities."** The Qutcome Document is a compromise solution seeking to bridge the
different positions. Reduction of the idea of responsibility to protect to a purely moral concept
was avoided by states. In the Outcome Document of 2005 a rather curious mixture of political
and legal considerations which reflects the continuing division and confusion about the meaning

of the concept was presented. In the document, the responsibility of the international community
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is framed in more cautious terms. The Quicome Document relied wholly on the distinction
beiween responsibility to prevent, responsibility 1o react, and responsibility to rebuild made by
the Commission on State Sovereignty and Intervention. Conversely, each of these concepts is
treated in individual terms with varying degrees of support. The idea of responsibility to prevent
is phrased in terms of a general appeal ("should, as appropriate”) to the international community
to assist states and the United Nations in the prevention of crimes. Responsibility to react is
stated unconditionally that “the international community, through the United Nations, also has
the responsibility to use appropriate diplomatic, humanitarian and other Peaceful means, in
accordance with Chapters V I and VIII of the Charter, to help 1o protect Populations from
genocide, war crimes, ethnic cleansing and crimes against humanity.”* The idea of
responsibility to react thus enjoys some acceptance with regard to measures falling short of the
use of force. As regard responsibility to take collective action through the Security Council under
Chapter VII, the Outcome Document assumes a more reserved stance. The idea is placed under a
double qualifier; first, the heads of state and government merely reaffirm their preparedness to
take such action.”® What's more, states commit themselves to act only "on a case-by-case basis"
through the Council, which is in contrast to the assumptions of a systematic duty. The tenor of
the Outcome Document is distinguished from the responsibilily driven approach of the high level
panel toward collective security by the dual position and also reflect the view of those states that
questioned the proposition that the Charter creates a legal obligation for Security Council
members to support enforcement action in the case of mass atrocities.”® The concept of
responsibility to rebuild received less support, the heads of state and government merely
expressed their intention to commit themselves, "as necessary and appropriate, to helping States
build capacity to protect their populations from genocide, war crimes, ethnic cleansing and
crimes against humanity and to assisting those which are under stress before crises and conflicts

break out."?’
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3.4 The Approach of the Commission on State Sovereignty and Intervention

The Comumission on Siate Soversignty and Intervention providss 2 comprehensive reated of the
concept of responsibility 1o protect. The concept was essentially developed by the commission to
solve the legal and policy dilemmas of humanitarian intervention. The commissions’ focus was
on the relationship between sovereignty and intervention, to gross and systematic violation of
human rights that offend every precept of our common humanity, if humanitarian intervention is
indeed an unacceptable assault on sovereignty.?! The commission suggested dealing with this
problem by recharacterizing sovereignty, by conceiving of sovereignty as responsibility rather
than control. The commission thus used a rhetorical trick:it flipped the coin, shifting the
emphasis from a politically and legally undesirable right to intervene for humanitarian purposes
to the less confrontational idea of a responsibility to protect.'ﬁ‘@ A distinction between the idea of
responsibility to protect and the concept of humanitarian intervention was presented by the
commission in three ways: First, an emphasis that responsibility to protect looks at intervention
from a different perspective than the doctrine of humanitarian intervention. The commission
further stressed that addresses the dilemma of intervention from the perspective of the needs of
those who seek or need support (e.g., communities in need of protection from genocide, mass
killings, eihnic cleansing, rape, or mass slarvation), raiber ithun from ihe interesis and
perspectives of those who carry out such action (entities asserting the "right to intervene").*
Second, the commission sought to bridge the gap between intervention and sovereignty by
introducing a complementary concept of responsibility, under which responsibility is shared by
the national state and the broader international community. The commission acknowledged that
the main responsibility to protect resides with the state whose people are directly affected by
conflict or massive human rights abuses, and "that it is only if the state is unable or unwilling to
fulfill this responsibility, or is itself the perpetrator, that it becomes the responsibility of the
intermational community to act in its place."s' Third, the conceptual parameters of the notion of
intervention was expanded by the commission, by declaring that an effective response 10 mass
alrocities requires not only reaction, but ongeing engagement to prevent contlict and rebuild after

the event. A multiphase conception of responsibility, based on a distinction between

“*Carsten Stahn. Responsibility to Protect: Political Rhetoric or Emerging Legal Norm? The American Journal of
Imemational Law. Vol. 101. No. 1 (Jan.. 2007}
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responsibility to prevent and react and responsibility to rebuild was developed by the
commission. This conception of responsibility "means that if military intervention action is
taken- because of a breakdown or abdication of a state's own capacity and authority in
discharging its 'responsibility to protect'-there should be a genuine commitment to helping to
build a durable peace, and promoting good governance and sustainable development.":”2

On the basis of a distinction between state’s internal and external responsibility there was a move
from a right to intervene to a responsibility to protect. The commission recognized that states’
authorities are responsible for the safety, life, and welfare of their citizens, and that they are also
responsible to citizens internally. The commission also stressed that at the same time states bear
an external responsibility with regard to the intemational community through the United
Nations.*® In the commission’s view the dual responsibility would require “action by the broader
community of states to support populations that are in jeopardy or under serious threat.” Three
circumstances in which the ‘residual responsibility’ of the broader community of states is
activated were identified: "when a particular state is clearly either unwilling or unable to fulfill
its responsibility to protect"; "when a particular state ... is itself the actual perpetrator of crimes
or atrocities”; or "where people living outside a particular state are directly threatened by actions
taking place there."** The commission’s report enjoyed a broad support because it avoided taking
a final position on the question of the legality/legitimacy of unauthorized interventions. The
commission left open whether and under what circumstances an "intervention not authorized by
the Security Council or the General Assembly” would be valid in legal terms.>® At the same time,
it advised that when the Council fails to discharge what the commission would regard as its
responsibility to protect, a balancing assessment should be made as to where the most harm lies:
"In the damage to international order if the Security Council is bypassed or in the damage to that
order if human beings are slaughtered.®® In addition, the commission developed five criteria of
legitimacy for interventions, which were deemed to apply to "both the Security Council and UN
member states,” namely, just cause, right intention, last resort, proportionality of means, and a

a7
reasonable prospect of success.”
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3.6 Ban Ki-moon and a new interpretation of R2P

In the report titled Implemeniting the resporsibiliz: 10 protect. Ban Ki-moon made it clear that
2005 World Summit was indsed not the finishing point in the R2P discussion. ICISS report tried
to bridge the gap between intervention and state sovereignty. Sovereignty was redefined as the
responsibility to protect people from abuses of human rights.*® The three responsibilities were
however substituted with three pillars in the Ban report. ‘Pillar one is ‘protection responsibilities
of the State’; Pillar two is ‘intemational assistance and capacity building’ for the State; Pillar

s 39

three is ‘timely and decisive response’ by the international community’.

3.6.1 Pillar one: The protection responsibilities of the State

In the Summit Qutcome it is clear that each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing and crimes against humanity. This is the
root of the first pillar which Ban Ki-moon translates into: ‘Pillar one is the enduring
responsibility of the State to protect its populations, whether nationals or not, from genocide, war
crimes, ethnic cleansing and crimes against humanity, and from their incitement.*’

In the statements, it is apparent that Ban Ki-moon mentions the Responsibility to Protect non-
nationals and paying attention to the incitement of atrocities. In so doing, the obligation of the
states is not only derived from the R2P principle but ‘are firmly embedded in pre-existing, treaty
bases and customary interational law’. From this point we realize that the responsibility of the

state backed with the international criminal court and different UN tribunals.

3.6.2 Pillar two: International assistance and capacity building

The second pillar commits the international community to assist the state in meeting 1ts
obligations shonld the state fail in its protection responsibility.*'Pillar two is based on the part of
the Summit Outcome mentioning that ‘the international community should, as appropriate,
encourage and help States to exercise this responsibility’. This international assistance can take

one of four forms: Encourage the state to meet its responsibility under pillar one; Helping the
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State to exercise this responsibility; Helping the State to build up their capacity to protect and

-
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3.6.3 Pillar three: Timely and decisive response

If the elements of the first two pillars fail, the third pillar elements can be used to back them up.
Ban Ki-moon wrote: ‘Paragraph 139 of the Summit Outcome reflects the hard truth that no
strategy for fulfilling the responsibility to protect would be complete without the possibility of
collective enforcement measures, including through sanctions or coercive military action in
extreme cases”.*> This enforcement measure is described in the third pillar: ‘Pillar three is the
responsibility of Member States to respond collectively in a timely and decisive manner when a
State is manifestly failing to provide such protection. (...) A reasoned, calibrated and timely
response could involve any of the broad range of tools available to the United Nations and its
partners’. It is obvious that the threshold for action under pillar two is much lower than under

pillar three. Making clear that the ‘more robust the response, the higher the standard for

authorization’.*

If a state refuses international assistance (pillar two), the international community is responsible

according to the Summit Outcome paragraph 139 to undertake coercive measures. The Security

Council is, according to Article 41 and 42 of the UN Charter, the right actor to authorize these

measures. If the Council fails in its responsibility the General Assembly can authorize coercive

measures, by making state on the Uniting for Peace-procedure. But in effect such an

authorization is not legally binding.*’ Regional organizations or arrangements can only use

) : 1 46
coercive measures if they are prior authorized by the Security Council.
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CHAPTER FOUR:

BURYING THE CONCEPT OF HUMANITARIAN INTERVENTION

Introduction

The notion of the responsibilily to protect emerged at the beginning of the new millennium out of
a fierce debate on the seemingly apparent contradiction between the concepts of humanitarian
intervention and state sovereignty. It followed on a decade after the conclusion of the Cold War,
during which intra-state conflicts had developed as new phenomena in international relations,
with the United Nations (UN) having proved ill-equipped to respond properly. as the events in
Somalia, Rwanda and the Balkans sadly evidenced. Indeed, the UN was born into an
international system fundamentally influenced by two horrific World Wars, in which a primary
preoccupation with conflicts between states seemed self-evident. From the very outset, it
outlawed any use of force in interstate discords, except for in cases of self defence or with
authorisation of the Security Council, while 2lso upholding the noticn of non-interference into
state’s domestic affairs. Thus, the UN established an international system in 1945 which has
since been mainly based on the principles of state sovereignty and non-interference. In light of
the above mentioned atrocities in the course of the 1990s and an apparent ‘Capability-
Expectations Gap’(CEG) on behalf of the UN to deal with such crises effectively, it was then UN
Secretary-General Kofi Annan, who at the 2000 General Assembly challenged member states by
posing to them a question: “If humanitarian intervention is, indeed, an unaccepiable assauit on
sovereignty. how should we respond to a Rwanda, to a Srebrenica, to gross and systematic
violations of human rights'?”.l Reacting to Annan’s call upon the international community to
seek a path of reconciling the two concepts, then Canadian Prime Minister Jean Chrétien
announced the establishment of the Intemational Commission on Intervention and State
Sovereignty (ICISS), “with a mandate to promote a comprehensive debate on their relationship
and a view to fostering a global political conscnsus on how to move frem polemics toward

action within the intemnational svstem™ (ICISS. 2001b. “The Establishment and Progress of the
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Commission™ sec., para. 3): the report of which ullimately led to the coining of the term
respensibility to protect. In line with the TN secretary generzl’s cal?, the ICISS's account deals
with the “’right of humanitarian intervention’: the question of when, if ever, it is appropriate for
states to take coercive — and in particular military - action, against another state for the purpose
of protecting people at risk in that other state™ . It concludes that the perception of state
sovereignty has shified from of a Westphalian notion of sovereignty as control to a conception of
sovereignty as responsibility, corresponding to the persistently mounting authority of
international norms on human rights and the concept of human security in a globalised world.”
The interpretation as both an internal and external connotation, in that authorities are responsible
for the protection of citizens and the promotion of their welfare towards the people themselves as
well as the wider international community through the United Nations. This implies that when “a
population 1is suffering serious harm, as a result of internal war, insurgency, repression or state
failure, and the state in question is unwilling or unable to halt or avert it, the principle of non-

intervention yields 1o the international responsibility to protect’™

4.1 Intervention as an assault to sovereignty

The question that arises foliowing Koffi Annan's statement is whether intervention to prevent
atrocities is indeed an unacceptable assault on sovereignty. At the face value it seems that such
an intervention is in conflict with the notion of sovereignty because it contradicts the non-
intervention principle that has often been seen as the essential feature of sovereignty. But is this
is not the whole story. There exist at least four anomalies which indicate that this relationship is
more complex although the concepts of sovereignty and non-intervention are closely related. The
anomalies are; first, in recent history the concept of sovereignty has not been a barrier to
intervention. If for instance the interventions of Vietnam in Cambodia and Tanzania in Uganda,
inspect it is seen that both interventions were justified, but Realpolitik eventually determined the
international response to both interventions.” Second, there is the idea that sovereignty and

human rights are opposed to each other, but there are also people who claim sovereignty in the

“ICISS. 2001a. p. vii
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name of human rights. Such a claim is based on the idea that sovereignty is founded on the rights
of people 1o choose their own foim of government, grounded in the right o Liberty.® Third. to see
sovereignty as some kind of absolutism, means that sovereign states can act however they please.
In reality this vision never won any support in the society of states, because it was recognized
that sovereign states have responsibilities. to each other and to their own people,’ and lastly, the
question whether sovereignty and non-intervention are two sides of the same coin. Before the
UN charter was ratified, sovereigns had the legal right to wage war, so nonintervention is not a

corollary of sovereignty per se.®

4.2 How to make R2P effective in the International community

In the previous sections, we have seen how R2P came into being, entailing the idea that
sovereign states have a responsibility to protect their own citizens from avoidable catastrophe —
from mass murder and rape, from starvation — but that when they are unwilling or unable to do
so, that responsibility must be borne by the broader community of states’.’ In the ICISS report,
the responsibility to protect is divided into the responsibility to prevent, to react and to rebuild.
The responsibilities to prevent and to rebuild have minor influence on the concept of
sovereignty, because they are based on mutual consent. Answering the circumstances under
which military intervention is allowed, the responsibility to react changes the existing relations
between states. This intervention is defined by the ICISS report as ‘the kind of intervention with
which we are concerned in this report is action taken against a state or its leaders, without its or
their consent, for purposes which are claimed to be humanitarian or protective’ '’ the existing
order is changed when the question of when such intervention is allowed as touches the essence
of sovereignty. The same question is asked whether the Ban Ki-moon also tries to change the
existing order. The Ban Ki-moon R2P and the ICISS R2P are incomparable because of their
constructions. The ICISS report describes the R2P principle in terms of ‘prevention’, ‘reaction’
and ‘rebuilding’, whereas the Ban Ki-moon report describes the R2Pin the form of three pillars.

These pillars are: ‘the protection responsibilities of the state’, ‘international assistance and
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capacity-building’. and ‘timely and decisive response’. Evans compares the two approaches
using a cake analogy. ‘Think of a cake with thrae layers — labeled respeciively, fom the botom
up. ‘prevention’. ‘reaction’ and °‘rebuilding’ — which is then sliced vertically into three big
wedges, labeled respectively Pillars One, Two and Three'.!'Because every pillar has elements of
the three responsibilities, states cannot partly agree with the R2P principle but need to agree with
it in total. Evans further posits that the intermational community made it clear from the moment
of publication of the ICISS report that it wanted ‘the whole cake on the table before it will even
contemplate digesting the one small bite of it (...) that is involved in reaction by way of coercive
international military intervention’.'? Proponents of the ICISS R2P can support a much stronger
position because military intervention is only situated in the ‘responsibility to react’. If the
international community does not accept the idea of military intervention then it only affects the

responsibility to react, without changing the other two responsibilities.

4.3 R2P and humanitarian intervention

It can be said that the two R2P’s are in line with the pluralist and solidarist ideas of intervention
on humanitarian grounds. Precisely, the Ban R2P is in line with pluralism, and the ICISS R2P is
in line with solidarism. The criteria of ‘right intention’ are in the ICISS and cantered on the
responsibilities for states to stop human suffering. The ICISS interpretation of the criteria of ‘last
resort” is concentrating on the fact that before a military intervention of any kind, all other
options should be exhausted. The Ban interpretation of principles for military intervention is
closely related to the pluralist ideas of just humanitarian intervention. Deriving from the just war
theory, the following resemblance can be seen: First, the interpretation of the criteria ‘just cause’
is not formulated in a more restricted way in the Ban R2P. But the four options that Ban
describes that could legitimate intervention (genocide. war crimes, ethnic cleansing and crimes
against humanity) can easily be described in terms of protection of the international oider, and
humanitarianism. Secondly, the criterion of "competent authority” is in the Ban interpretation
based on the SC which is the only authority that can authorize intervention. This is a much
tighter interpretation of ‘compelent authority” than the ICISS interpretation. The third criteria:

‘right intention’ is in the Ban formulation and it concentrates on the position of the state.

“Gareth Evans. The Responsibiline to Protect: Ending Mass Avocin Crimes Onee and for A1 (Washingten. DC:

Brookings institution Press. 201 0)
“Thid

35



Intervention is not concentrated on protecting individuals. but has to do with helping states 1o
meel iheir internai obligations which wiil result in stable intemational society. According o the
Ban criterion. of "last resort’ means that the use of force is heavily restricted. This is because the

use of force in the UN charter is justified in case of self-defense.

4.4 Who has the mandate to implement R2P?
The ICISS report acknowledges the Security Council as the main authority under the UN Charter

that holds the primary responsibility to maintain international peace and security, but aiso states
that there is no better or more appropriate body than the Security Council to deal with military
interventions for humanitarian purpos&s.|3 It is the Council that has the authority to authorize
interventions for the purpose of the protection of human security. and such authorization must
always be sought for before an intervention. It has also suggested that the P-5 should not exercise
their veto powers unless their vital interests are threatened. On authority issue, the report states

that:
There is no better or more appropriate body than the United Nations Security Council

to authorize military intervention for human protection purposes. The task is not to

find alternatives to the Security Council as a source of authority, but to make the

Security Council work better than it has.

Security Council authorization should in all cases besought prior to any military

intervention action being carried out. Those calling for an intervention should

formally request such authorization, or have the Council raise the matter on its own

initiative, or have the Secretary-General raise it under Article 99 of the UN Charter.

The Security Council shouid deal promptly with any request for authorily Lo ntervene
where there are allegations of large scale loss of human life or ethnic cleansing. It

should in this context seek adequate verificarion of facts or conditions on the ground

that might support a military intervention.
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The Permanent Five members of the Security Counci! should agres nor 1o apply their
veto power, in matters where their vital state interests are not involved. to obstruct the

passage of resolutions authorizing military intervention for human protection

purposes for which there is otherwise majority support.'

In the supplementary volume, it is mentioned that the Security Council practice of the 1990s as a
watershed in which the Security Council became active in hurnanitarian aspects of conflicts, and
that there appear to be no theoretical limits to the ever-widening interpretation of a ‘threat to the
peace’ under Article 39 of the UN Charter.’’An endorsement with respect to the external R2P bv
military means was made at the World Summit of 2005, the primary responsibility of the
Security Council for the maintenance of international peace and security. No other alternative
actor was explicitly mentioned to hold a subsidiary right or role to use such force. Regional
organizations were mentioned but in connection with appropriate co-operation with the Security
Council in paragraph 139. The issue of a reformed veto application was also omitted from the
Outcome Document. States thus agreed at the 2005 World Summit that they may take collective
action through thc Sceurity Council, in accordance with the UN Charter including Chapter VII,
and in co-operation with regional organizations, on a case-by-case basis in order to protect
populations from genocide, war crimes, ethnic cleansing and crimes against humanity — should
peaceful means be inadequate and the state itself manifestly fails to protect its population. The

world Summit Outcome Document states quite clearly in that R2P action should be channeled
through the United Nations, and in particular the Security Council, albeit in co-operation with
relevant regional organizations when appropriate. The Document points out the primary right

authority to be the Security Council, but also mentions regional organizations as possible co-

actors in the area of R2P.

" ICISS. The Resoonsibility 1o Protect. nn. X11-XIIT.
International Commission on Intervention and State Sovereigniy, The Responsibility 1o Protect. Research.
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and Siaie Sovereigniv. internationai De\ eiopment Research Centre. Ottawa, 2001, pp, 158-139.
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4.5 The R2P verge for military intervention

sezla loss of life or

)

The original proposal by the ICISS that the “just causs thresheld” (larg
large-scale ethnic cleansing) must be met for the responsibility to protect to be carried out by the
Council appears to limit the authority and powers of the Council in its determination of what
constitutes a ‘threat to the peace’ under Article 39 of the UN Charter. A must, obligation or duty
for the Council to execute its responsibility to protect when the R2P threshold or criteria are met,
arguably does not conform with lex lata and neither could it develop into such a legal duty.'®

There are many situations in the world where such crimes occur, and it would be neither
politically nor militarily feasible to take enforcement action or even peace-enforcement action in
all such cases, particularly in the territorv of a permanent member state, but also in states where
major powers have political, military or economic interests. This problem of ‘selectivity’ with
the R2P was also acknowledged and discussed in the ICISS report. Council authorization must
be on a case-by-case basis, as stated in the Outcome Document. The Qutcome Document’s
criteria for R2P, comprising any of the grave crimes (war crimes, genocide, crimes against
humanity or ethnic cleansing), with the state concerned manifestly failing to protect 1ts
population from those crimes, also set up a threshold, or qualifier, that would appear to limit the
Council in its deiiberations for future humanitarian interventions. A dilemma on whether lhe R2P
doctrine on military intervention changes the Council’s action in humanitarian crises, or if is it
more or less the same thing as humanitarian intervention exists. Would it be necessary to
distinguish future Council practice authorizing bumanitarian interventions for the protection of
human rights from military ‘R2P authorizations’, depending on whether the R2P criteria are
present or not.'’May the Council authorize humanitarian interventions in situations where the
R2P criteria are not present?'® The recent decline in authorized humanitarian interventions does
not point to a broadening of the conception. Were they to occur, then ‘R2P interventions’ could
arguably constitute a specific or qualified form of ‘humanitarian intervention.” Nevertheless, if
the Security Council trend of including civilian protection mandates in its peace support
operations, using a double legal basis under Chapter VII and host state consent, becomes a

permanent model for the future, the traditional cases of authorized humanitarian interventions

““The Securitv Council has a primary responsibility for the maintenance of international peace and security in
secardance with &nicle 24 of the TTN Charter hut it ceeme thic reapancihilitg haz ite nalitical and military

limitations.
- ICISS. Tiic Responsibility 1o Protect, p. 33
“Thad
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that we characteristic in the first half of the1990s may not appear on the scene again. With such
an institutionalisation of the proteciion of hum:z security, there might be need to reformulate the
concept of humanitarian intervention or find a new category for describing enforcement action
with protection mandates including consent, possibly dropping the ‘intervention’ element in the
terminology. Fumre consensual UN authorized peace-enforcement measures with a dominant
humanitarian purpose and extensive civilian protection mandates would not operate under the
principles of humanitarian intervention. It is possible that in such a case, only unauthorized
humanitarian interventions will be referred to as ‘humanitarian interventions’. It could be argued
that the external R2P for the Security Council is thus subsumed under a double qualifier due to
the Chapter VTI requirements for militarv enforcement action. The situations do not only have to
fulfill the R2P criteria, but also other factors will and must be taken into account. The R2P
criteria for military intervention are only necessary but not sufficient criteria for the Security
Council to take on its external responsibility to protect when military means are necessary. The

question is whether the R2P criteria therefore in fact limit or inhibit Council action for the

protection of human security, instead of enabling or triggering such action?

4.6 The Security Council’s post-Cold War humanitarian interventionism and R2P

The practice of the Security Council of authorized humanitarian intervention in a series of cases
in the 1990s shows that the Council has established that flagrant and grave violations of human
rights and international humanitarian law within a state may constitute threats to peace. The
relevant cases are the authorized interventions in Bosnia (1992-1993), Somalia (1992), Rwanda
(1994), and East Timor (1999). Not only has the Council extended the interpretation of what
constitutes a ‘threat to the peace’ under Article 39 of the UN Charter, but has also shown in these
cases that military enforcement measures may be necessary to address a humanitarian crisis. In
recent years, almost all writers and governments have accepted humanitarian intervention if
authorized by the Security Council.'” The Council decided to authorize military interventions to
address humanitarian crises of a different but similar kind in these cases. In all of them, the
humanitarian crises emanated from intemmal anmed conflicts, but not solely, with the possible

exception of the mixed armed conflicts in the case of Bosnia. The humanitarian crises in the

e S 1 . . RN i R [ O P L N IR - L
Lintelciit cases Liave l.]iCll [WATY pcul.lt..ulm Clivulilistialleey i Ull:—él“ 3ucll as  uic 2Coidc

“Rovie dign. Cinnkin. Christine. The Makine or International Lavw. Oxifora University Press. Oxtord. 2007. p. 711,
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Rwanda. the policy of ethnic cleansing in Bosnia. the drought. food shortages. widespread
nalnutrition and stamvation in Somzba. the colonial background in the Indenesian persecution
and harassment of the seceding East Timeorese. and the ethnic and/cr environmental and resource
related conflict in Darfur. All of the humanitarian crises also had international repercussions that
were considered 1o threaten the security and stability of other states or regional stability, Somalia
being the only exception. Thus a legal right of the Security Council to authorize humanitarian

: . . N . . . 20
interventions in such humanitarian crises is confirmed by this practice.

4.7 Legitimacy of the Security Council responsibility to protect with military means

Is an external R2P norm developing, or does the Security Council already have such 2 legal right
to protect by military means under the UN Charter and international law? Could the practice of
authorized humanitarian intervention in the 1990s amount to evolutionary interpretation
developing a legal right for the Council to protect human security by military means? Does this
right have similarities with the external R2P formulated in the Outcome Document paragraph
139? Borrowing from the above studies, it can be said that the Council’s extensive interpretation
of Article 39 of the UN Charter through its practice also included the grave grimes of genocide,
crimes against humanity, war crimes or ethnic cleansing. The extended interpretation of a “threat
to the peace'?' would thus arguably also cover part of the R2P criteria as set out in paragraph 139
of the Outcome Document, so that any of these grave crimes may be determined to constitute a
threat to the peace under Article 39. The practice of the Council in the post-Cold War period by

which it has authorized UN forces, member states and regional organizations to conduct forceful
s that it perceives itself to have not only a legal right but also a

need from genocide, ethnic cleansing,

humanitarian interventions, show

moral and political responsibility to protect people in

crimes against humanity and war crimes committed within a state under certain circumstances.

“Teson. Fernando R.. Humanitarian Intervention: An Inguiry into Law and Moraliny. 3rd edition. Transnational

Puhlichers Inc. Ardeley 2003 nn. 1RR-18Q
“ The R2P criteria: any of the grave crimes against imternational law and the state manifesily failing 1o protect. The
WEY

assessimicid as 10 w heiher or noi peaceful means are jound inadequaic is a poitncal decision tha ihe Council
make with respect 10 Arnicles 4 and 42. and it does not arfect the imerpretation of Articie 39.
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4.8 R2P as a redecorated colonialism

Perhzps the cenirel critique levelad 21 R2P, 2nd the mein impediment 1o action on its behalf, is
the view that R2P is a “Trojan horse™ — a rhetorical vehicle for increased self-interested
invasions by powerful intemational actors.>In its strongest form, some member states (and the
President of the UN General Assembly) recently charged that R2P was a vehicle for, effectively,
“redecorated colonialism™.>*Proponents of R2P in response have emphasized its multilateralism,
in particular the way R2P2005 authorizes action only with UN SC imprimatur.24 As might be
expected, this “Trojan Horse™ challenge assumed a central role after the US-led war in Iraq.”
(This is not the only problem for R2P opened by the invasion of Iraq; the treatment of Iraq can
be offered as an exemplar — when counterpoised with the treatment of Israel. say — of the
selectivity of and inconsistency in geopolitical actions.“) When justifications in terms of
Weapons of Mass Destruction were found to be fraught, the US and UK laid increasing emphasis
upon humanitarian justifications.”’ This made it possible for a conceptual link to be drawn
between US-style pre-emption and R2P. More generally, R2P proponents have emphasized the
current limitations on R2P (such as its scope’®) ar potential limitations (such as limitations (i.e.
use of set criteria or thresholds) on SC action regarding military intervention for humanitarian
purposes’’) thai would serve io cabin its capacity io be used for neo-coioniaiist purposes. Pelers
has also argued as a general matter that the current geo-political situation offers very little

incentive for colonialist ventures by liberal democracies like the US: “The era of globalization is

post-imperial.™*"

:Beﬂamy, "frojan Horse?" esp. pp. 38-42 here Bellamy notes the explicit use of the Greek legend itself by the
government of Sudan in relation to Darfur: Bellamy, "Whither the Responsibility to Protect™

je ICRtoP, Report on the GA Plenary Debate, pp. 3, 7.

 Stwhin, "Political Rliciovic or Lnierging Legal Noin™ p. 106.

" Coitev, "The New Politics”, pp. 429-430. Bellamy, "Trojan Horse?" esp. pp. 47-51; Bellamy and Williams, “The
grlsis in Darfur”, Pp- 36-7, 40-44.

~ Aveob, "Third World Perspeciives”. pp. 110-113; this worry with selectivity vis-a-vis Iraq and Israel sireiches

y and Norms", in Legitimacy in Imemnational Society (Oxnford: Oxford

szck to the 1001 war: Ian Clark. “Legitimacy

University Press. 2007

© Evans “From Humanitarian Intervention 1o the Responsibilin to Proweer™. v, 717
':Luck. The United Nations and the Responsibilitv 1o Protect. p. 5.

_dnwiai. “li Defence of ihe Responsibilin io Proicci®. pp. 174-3

- Peters ' Humanin as the 4 and 2 of Sovereigniy”. n, 332
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Other issues in regard to sovereignty have also arisen. even outside military interventions. With
the shift in emphasis towards Pillar Two duties rather than Pillar Thees interventions, sovereignty

. . . . . . 31
concerns have been raised regarding early warning and information gathering.’

~ Beilamv. i4&
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CHAPTER FIVE

CONCLUSION: ENTRENCHING THE RESPONSIBILITY TO PROTECT IN
POLITICAL DISCOURSE

Upon release in December 2001, the ICISS report was received most favorably by Canada, the
initial sponsor and advocate of the ICISS, and found a favorable reception among the
governments of France, Germany and Japan, as well as in the United Kingdom, though received
with some hesitation there as to the prescriptive nature of the responsibility to protect. All of
these countries had been exploring the potential of developing criteria to guide decision making

within international society for interventions on humanitarian grounds, particularly since the

NATO intervention in Kosovo, and found the notion of the responsibility to protect

commensurate with the criteria of intervention quite useful. Other early advocates of the norm
included Argentina, Australia, Colombia, Croatia, Ireland, New Zealand, Norway, Peru,

Rwanda, Sweden South Africa and Tanzania. Seuth Korea also expressed its support for the

norm, but argued that the UN should create clear modalities of implementation to limit the extent

to which the norm could be invoked to override sovereignty; in essence argu

clarity as to the means by which sovereignty was considered transferred from the host state to

states.'! While some Western and some sub-Saharan African and Latin American countries
others particularly in the developing world

ing for greater

appear to have welcomed the report at an early stage,
were more cautious. China's argument was thal no intervention in the affairs of a sovereign state

could be rendered justifiable within international society, mixed responses to the report came
from Russia, on one hand, agreeing in principle that states were responsible both internally and

externally while on the other remaining opposed to the notion that sovereignty could be rendered

violable.

*Bellamy. A. 1. (2006). Realizing the Responsibility to Protect./nternarional Studies

Ferspectives, 1G(2)



Though the reception of the report was mixed at the state level. non-state actors generally
csommended it, and many intematinona! NGOe including the World Federalist Movemen:
(WFM), Human Rights Watch (HRW) and the International Crisis Group (ICG) became vocal
advocates of the report, engaging in lobbying activities both domestically and at the level of
international organizations to ensure continued dialogue on the norm was taking place.
Coalitions of civil society organizations also sprung up, aiming to exert pressure on states to
adopt a normative framework of intervention on humanitarian grounds, centered on the
responsibility to protect, that would assist in the prevention of future genocide. At the level of the
UN too much public support for the norm was expressed, particularly by Kofi Annan, who led
the organization in ardent support of the responsibility to protect. Yet despite these efforts, the
regional disparities which had emerged continued to dominate debate. Early in 2002, at a
regional forum on military intervention hosted by the Fund for Peace in South America,
delegates adopted the language of the responsibility to protect in their outcomes document and
explicitly accepted the responsibility of governments to protect civilians from atrocities. Yet a
similar conference in East Asia revealed that governments and regional organizations still firmly
clung 1o the norms of sovereignty and non-interference in internal affairs, and support for the
reésponsibility to protect was not forthcoming.”

At several levels, the regional disparities were felt. When the UN Security Council, at its annual
informal retreat in May 2002, met with ICISS co-chairs Gareth Evans and Mohammed Sahnoun
to discuss the report, almost all of the permanent members expressed disquiet with the notion of
formalizing criteria to guide intervention. US opposed the establishment of strict criteria as it did
not wish to offer pre-commitments to engage its military forces in areas where it had no national
interest to advance, and was also reluctant to restrain its right of when and where to utilize force.
Russia was not opposed to the responsibility to protect as such, but insisted that no action should
be taken without prior Security Council authorization, warning that the norm risked undermining
the UN Charter if the Security Council was bypassed. China similarly insisted that all matters
relating to the use of force be deferred io the Security Council, in accordance with the UN
Charter. This central focus on the Security Council was rejected by the United States, the United

Kingdom and France. ail of which argued that a deadiock in the Security Council could consirain

A ' c A T cam mam i imiiia . . cnntr cp mwe— [P— T, Trmal cvam Dmiwmans o
MacFariane. S. N, cral. 2004, ~Tha Responsibiinty 10 Protect: is anyonc niei maniiar nervInnion. .

inird Worid Quarteriv. \'oiume 235, Number 3. bp. 377 ~ 952,

44



action from being taken where most required. France and the United Kingdom, two of the more
voca! advocates «f the ICISS report. however expressed their own misgivings about the
responsibility to protect, arguing that the formulation and acceptance of criteria to govemn

intervention on humanitarian grounds would not bring about the political will and consensus

required to undertake interventions when required.’

S.1International Political discourse on R2P
In the community of states, the R2P report has, indeed, excited anything but a uniformly positive

reaction.*While some states, notably Canada, Germany and the UK, at least initially welcomed
the initiative,’other states are more equivocal, or utterly rejected the concept. The divide of
opinions has become apparent both in the international community at large and within the
Security Council.*The permanent members of the Council reacted predominanily with
skepticism.’China had voiced its rejection of the concept of humanitarian intervention already
during the consultation process of the ICISS, when the commission held its roundtable
consultation in Beijing in June 2001, and consistently appeared to disapprove of the outcome
document as well.®Given this opposition at the outset, it has been regarded as a ‘“significant
breakthrough for the growing acceptance of the norm” when China later endorsed the
responsibility to protect in an official paper on UN refonns.gsimilarly, the US had, from the
inception. opposed the idea of criteria proposed by the ICISS, out of fear that it would be

compelled to engage military forces in situations where its national interests were not at stake,

while, conversely, being constrained to intervene in situations that it deemed appropriate cases
for action.'® The US government’s initial reactions thus gave little reason to believe that it would

subscribe to the substance of the report or even support its further development.

*Bellamy, 2005: 36 and 2006: 151 - 152
“Bellamy. “Whither the Respensibility to Proteer™. !
* Ibid

‘Tbid

‘Ibid

_EMacFariane. Thiellcing & Weiss.

Weigs, jdezs

“Bellamy. “Wiither ihe Responsibiiiiy o Proieci”

S1-152
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Nevertheless. R2P has subsequently been acknowledged by a task force that had been
commissicned by the US Congress in December 2004.'"" The Nussizn respense to the ICISS
report, for comparison, has been described as “‘lukewarm™. Indifferent or hostile reactions
emanating from the country have been ascribed to “the feeling that Moscow will not be in a
position to influence significantly the humanitarian intervention agenda anyway"”, or the concern
that a pro-interventionist rule could be used to justify action over the humanitarian situation in

Chechnya.'?At least the rhetoric of the report has, however, found the support of the Russian
government, coupled with a reiteration of the Security Council as the only legitimate body for
authorizing intervention.'*The most favorable, while not unqualified, responses to R2P in the

Security Council came from France and the UK. who were still concemed. however. that the
establishment of criteria for humanitarian intervention would not necessarily produce the
required political will." Qutside the Security Council, the Non-Aligned Movement (NAM),
consisting of currently 118 members and thus arguably constituting the most representative
group aside from thelUN22°has noted “similarities between the new expression ‘responsibility to
protect’ and ‘humanitarian intervention™!>, a right which it explicitly rejects. More equivocally,
the Group of 77, when jointly commenting on the Secretary-General’s report “In Larger
Freedom™, did not addiess the issue ol a responsibilily (o protect.lﬁ Stiil, a continued
preoccupation with the principles of state sovereignty and non-interference is visible particularly

in East Asia.'’ Finally, the majority of African states refrained from making any individual

comments on the responsibility to protect at the 2005 World Summit.'®

1 A merican Interests and UN Reform: Report of the Task Force on the United Nations {Washington, DC: United

States Inctitute of Paace, 2005), online: United States Institute of Peace

”Bellamy. “ Whither the Responsibility 1o Protect”

“*Ibid

' Jennifer M. Welsh, ** Conclusion™ in Jennifer M. Weish. ed.. Humanitarian Intervention and International
Relations (Oxford: Oxford University Press, 2004) 176 st 204. n.4 (Welsh. “Conclusion™)

“*Bellamy. “Whither the Responsibility to Protect”

leﬁrnup of 77 and China Statement on the Report of the Secretary-General entitled

In Larger Freedom: Towards Development. Security and Human Rights For Al (A 59 2005). delivered by H.E.
Ambassador Stafford Neil. Permanent Representative of Jamaica to the Uniled Nations and Chairman of the Groun
of 77 (6 April 2005). online: Group of 77 <http:’ www.g77 orglSpeeches 010403 him>

. R s e 2
MacFarizne, Thielicing & W eiss, supra note 33 21 982-983.
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. Q . B
A favorable response to the R2P came, by contrast, from the Americas.’”” Ulimately, it was
mainly states Tom Latin-America. the Waestern hemisphers, and sub-Szharan Africa on whose

support the proponents of R2P could count at the UN World Summit in 2005.

Intersentton. vol. 3 (June 2002). online: Fund For Peace
“NUP:. www . jundiorpeace.org publications repourts {1bramenicas_ conierence.pul ai -3 [Fund For Peace,
Americach MacFariane Threllkine & W rigs furra note 395 af QR
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