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( or re '.pond i ni’ t n t he I. r;i n s i t i onp rof e s

f ro’ii r, he <*f <.lev<‘ 1 opmonl sub-S.iharan

A f r i c a t «> (hit. of t he I e.i s C. deve1 oped La tin

Anu- r i <, a n — the primary impact<OUnt r i e s o f

(love I opmentec onom i c the t oon average,

dec rea both the absolute and the r e 1 «i t i V e

Not on Iy is therepoor . no

down of the benefitsoCa ut oma tic

development ; on

process leads typically i nto a up

There has been gladiatorial argument betweena

the apologists of colonialism (bourgeois scholars

progressives the actual implications ofon

colonialism. According to the former. the balance
sheet has both "credits"

outweighed the bad. The
African revolutionaries the other hand maintain thaton

and debits", and they 

often conelude that the good

incomes of the
k t r i c 1 e
A

• ?«• V«' ! «' p m • •;; ?

and African

the contrary, the development
. k, t nc le
A

favour of the middle classes and the rich."(6)

' f>it( i :M’

/7)
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b.-:, J r I »:t:; t • and f b.a f ! hnv

i f T ■, f r.* f he ■ 1 otj i.»1 i s t.f i jvh'rn! , : h-T’’

f ! •. f r nir, 1 y r }n» t t 1 (It) i a 1 i j.ni »rui on < nv

t hath. ! t rmad band i i .wa s a

I II h i H«»w !-‘ii r’ >I»I’ ’ ■ 11<I r dn V(‘ 1 o ‘d Afric

hr. Hof’nc V ri I > e s I h*- pn i nt t ha (. r < • a 1

d(.‘V<? 1 oiwiil i f. po‘, «; i b 1 I* on! V t li<‘ ba s i s tif a rad i c a Ion

b r p a k w i t 11 t ’)<• 1 c.ip i t a list system which has

principal f unde rde vc 1 opnieiH of Africaap.eip V

r h<’ last Thecenturies. aut horove r

a nof- h<‘ r i tnpo r t ant obs e rva t i on , name 1y: that deve1opment

be pure 1y a s a f f.»i r , butt .1 n n o t <•( ononiic r.i c he rseen a n rl S

ove raI I s o c i a I pracess wh i ch i s dt'pt'ndenC thea n upon

o f <? f f orc s to de1OU t c ome with his envi ronnient .

Expansion of f: h e leads inevitably to a changeeconomy

i n the f o rm o f soc i a 1 relations. In his analysis,

Rodney argues thatDr . all of the countries named as

’’underdeveloped” in the world exploited by others,a re

and that the underdevelopment with which the world

i s product of capitalist, *a

imperialist and colonialist exploitation. Hitherto,
African and Asian societies developing independentlywere

until they were taken directly by the capitalistover

When that happened exploitationpowers. increased
and the export of surplus ensued, depriving

resources

been ’ lu*

i tif <• rnaf i on.i

V.i I U ib I »•

man ' s

f i V •'

S'”.I 1 I

Af r i c .1 n

now preoccupied i.s

a Iso makes

■ o ! on 1 .1 1 i ’.m w** r«'

the societies of the benefit of their natural
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birth*?hus , we
c i V j -t h eplace of 17‘USr-

1 i s a t i o n 3 , cont incnta r.'l a
any other continentthan

continues to undevelop.

in na tui’ofxny systen

Ij-nited class or spec iesto only anmental resources

by and larc^^

theolocy o^* capitalism.
stressedv/a s

thus :''

of natural resources to only a croup is an anathema
and should notto

Asked whether there werebe allovzed to develop.
African traditionalelements of capitalism in

such elements are absent becauseDr.
linked to a religion of

infused into our social structure throughhave now been
According to Dr.foreign influence. the

Africa has /in

influenced by a number of things.been

There is the colonial input Western ideas or
capitalist ideas. This is the influence of Judeo-
Christian traditions entailing the spirit of capitalism.

Mdeti5 
devexeopment of social stratification/East

they are 
although conceding that they (the elements of capitalism)

redemption,

societies,

is disfunction-il and. this :s the
In an interview with an

on earth.

eminent Kenyan sociologist this point

and labour.

Ndeti said that

find that

natuivil rosourcas

..this ryetem which allocates the major part

which distributes enviro-

interests of the species as a xvhole, 
„ )

rly ’-’an wit.h its

endewni by nature w»ith mere



1 V i :i ’ '.in , I h.-n- I »u* i ile.i s rfd.-.1 r f ': : on

.I j>J •.»•<’ . '■ 1 :r.{> 1 V «. t .1 ( <*f1 t ho d : h.iL

1 «• ’.-.’hl’ «. s f ’ I 1 n.i r -♦ r i .i 1 1 v

•. •., J !•«• I «1 f f’o- y'itu’.d-H, Then i ‘i

.»! •; r. i 1 t ho<’l h i o 1 o .’, i c .1 1

Her- [ h«’ ipl of• • I»■ no f. ii ra 1 so 1 OfL i onns««s

f’.i r v J a i .< n t ha f1 *1 f h(^se who•; roi «•. I •

f u 1 ho ro of.ho rw: so bof. t or adaptedS-J' ' •

f ho na f. u ra I Th i st <' of foe( t lia C thoseI n nxains

who f i t. this will b e <• 1 i in i na C. e d b v t ho forcesea nnol.

o f o 1 i in i na t i on . ”V7h i 1 e there, a Isoyou a re you a r e

i nip 1 y i nj» a b;i s i di f f e ren L i a t ion i n oft e rms oti r

endowment; a very basicso

th i i n na r u ra 1 world and invoked to achievei s
( IO)wha t eve r goals".

With these alien influences, there has to bec ome

wha t be called the innovative class. ‘'Thesecan are

poople who in the 20th century concept or notion

constitute the elite. They can be spearhead ofa

rational development — this is to say that social
stratification is not necessarily evil.seper On the
other hand. these people to oligarchiescan revert or
autarkies tyrannies in the Hellenicor Whatsense .

important is the value positii s or orientationon of
these people. axis is in the West, then they
are serving interests counter to their existence. On
the other hand, a X i s i s in Africa, it will

i I)

;i ii<l

that r.inking system is

if their

f r i n e

(• 1 I i m

p r i nt

1f the i r

this
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In tiiat;can
V the ai’eas f ■ n r c

nr.f orrat i or.. But Dr.h’-’.eti
the so-called African elite is a comp'-^nent

of the intcr’n.ational i sed class and that the grouping is
anathema to the existence of the real African.an

VZhat about dangers of "Black" Capitalism?
Black Capitalism is not black in the sense of values

few Africans controlling a segment of theyou have a
structure, but their base is not Blackeconomic

the role of theideology; they are just occupying
necessarily making any effortsWhite masters without

to marry this with Black values.
Ndeti continued:Dr.

Black Capitalism is"In the present form.
anathema to our development because there is

what we have areours;
Black capitalism can bepreformed structures.

that is 9

SO

to the umbilical cord of the
implementto plan and

Prom the foregoing, it becomes obvious that 
long as the we remain tied

fae ill
»(11 )

ours when we make metaintegration.

no input which is

."Mother Country",our independence

we see

‘ . ♦ • 
>■.J -r.vratify

addfd that

mean that

1 he ar; h:;port.arP.

of rural ar.d urban

when we make it part of us beyond what 
and perceive



will ni*•. r .. r •••. r

svJc hI {

i I i ■;hen

a I'K'.ed w i l h t b.«'•h.. i!<- I n

<' t h(' r ,r heB i b 1 ef be <'n1b I ?i d .::

rhei nd’is t ry”’■« .ii't.» :H t ’a r‘-

1 i qii i da r ibest.r be

r b

( he c ount ryi n(’fa jiuntbe r'J'! i t

f r theirschemesadri i rah 1 eb;i • i iiip 1 «enent

foilow i ng ini nI iinel if.htI bi IIwork

is concerned.dona tionsg i V ing
to be thewould seemrhe matterBut the

and onetheofcoRni sauce
•'nothing morethese effo’"ts asofsometermto
and goodadvertising,subtleofthan a comb i n;i t ion

which culminate in therelationsindustrial and publi c
objective, profits for the company.

increase of
than a policyas

forThe concernof onlightened
anchored instaysif any,

role in thisinertia as the company s
callousness and

law which recognises property•'frustrated by thei sa rea

the

.10'1 m.inhocd ,

reaI i ty

r.I I'uud .

of

of

.•b-iv i r

'This

we 1 f •! re

sole ba sis

( fvnp.in i (• s

categori sed

trend of events

social responsibility,

the sole

• r me .1 u i

f o r g i ven

t oc* b ul ;

can be

of ownership, control.

nothing more

seif-interest.

(lot' hf *. nv.i

r i gh t 5 a -s

can be

ways of

aware of
o'lr -.I’h,

f a r a s, f 13 )t^he M yay o

-hkI arc'

■ 1 - 'I' i a 1
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i '■> i 1 i I V b<’nc f i t within ! he>■ >:i ■ .1: • tunp »nv

n s 1
f rk . ■ n h .ip i f. a I i st i (• d«’c f r i ne o *'1

r ')•: r • h.« •d t in* of wh i I. hI Ml

t h.i (h.i'. i < 1 ! V wh i <• h doe s not: benefit.!< r.■. a y s a nv

th.' i .•5- I I 1 • I )’a i n t t h«’ into re s t s t'f r h«'

’.'.’he n r he re f o r<’ s c Mtiy i np. rh<‘ <’ f f e c t s of t he

rp' • ra t!on s V i s—a-v i s the

it will be import.mt to examine theirnnmy ,

t he nation.al development ,' .^inf r i b’lt i oiis (’ t he rw { toor

will be broader conceptwh i r h h.i ve aW<‘

we 1 1<• nc o;npa s s i nt. economic dev(‘1 opnum t .1 s other elomentsas

and cu 11u ra1. Much will be saidnnnio 1 v

suffice ite1ement,rep.ards the first to<a s

these elements by thebriefly outline the impact on

g 1 oba 1 orporat i ons.

exc1us iveIyThe global corporations do not

themselves with organising production but alsoconcern

consumpt ion patterns throughout'exerc i so influence onan

to say, these businessthe world. This is concerns

levels of the process of allocation ofinfluence all

national — chiefly in an indirectresources manner — by

I a t e r

p o 1 i (. i c a I

floc L r i n«‘

soc i a 1 ,

rru 1 ’ ! :ta f i ona 1

na r :ona1

scf n e.i r 1 i e r ,



I r :al the
drvel onir.iT.1. : C’J ' r-uch
eul •■’rv ■

aid

!'Jc Products and.
Tt^c’bnicuc:;
Kenya",

a31 ernat .i vf r., bi'eal*'

observes tliat such breakfast cereals are largely for
alien section of our society.

"they areand that
the Intention of inducing a ipore widespread pattern

writer further points outThe abovett

A similar pattern occurs in regard to
high income

products require inappropriate techniques of production.

nucleus of
operations are dispersed 

among two or more countries and that the

of technology.
breakfast foods where inapproprlate,

the consumption of the
new being aggressivly marketed with

of consumption.
that choice of production often determines the choice

ky notes i.h.': t cons.idcred^relation/^in
of Breakfast r’oods 5n

In th” paj^cr , ” ! napproiH
’n dpC’r. : The Cast.-

: habits as are in

In the second chapter of this study, an attempt is 
made to define, describe and analyse the multinational 
corporation. At this stage it will suffice to look at 
the distinguishing features of the multinational 
corporation as being that its

.; 1 1; h c* ] : •

to ti’aditiu'j’al l^rcakCast fonds and othei^ modern

tl :i nte rest s .

t cereals provide nutrients to 
very high unit cost. ^Kaplinskj^

.'S, ks

the consumer at a

<ag?'c ua: t.-nt

E. Zap!in



I !n* • 'rI’r.< t i <'n ,Ib .» • • .It

S •• t -’IP ».1I- niiiit rv .t b«

jTi.i na >’«• r i a I( a I 1- :pa f a : ■ b ■ •

■ I: -

r };•• I .

office i sTho< outit rv •f boll-.’air/

tna n

i ta nd L im<‘s »«1 L< mint rv ,honn*I b”1 n

i n<‘v i Lab 1 y di rec v edbu L1 ■ '( rl I rna ni dra 1

bv

t he HHi 1 t i na C i ona Iwr i L L en onli<*enha ■;

bu r twoKt'iiva ,c orp () rat- ion I n

Who Controls Industrya re :Thesei n th i s
t i o n a 1 C o r p o —and Read i ngs oni n Ke

wa sformerThe
and contains veryCouncil of KenyaNational Christian

andownersh i pi ri forma t i on onuseful
and the extent ofthe countryL nvarious major companies

di rectorate.
critical surveylatterThe

of the multinationalvarious aspectsschoIa rs on
This i. sin Kenya.corporation phenomenon

of the multinational man andpricks the eyedoubtno
executive of a multinationalwith andiscussion

offered was quite clear.the advicecorpora t i on

•rib’

(IH) 
ny .1

rcj’.i rd .

equity of the

by knowledgeable

the Multi na

i na Jic i ■» 1

(17) 
S.ib-. iJirpcrnr.

by a niul I inat ional

ra t i on
sponsored by(19) 

i n Kenya.

in (• f f <’ c f

J'.’.i I I 1 v Tii.in:r-d

I n su< h

( he pa rent

a book which

in one

Ma rf i nr, <) r

fret' h

is a

}i«- »■ Jqvia r W r n f

publications stand out

Cont roIler and

for t h

• o«’ 1 ' i b ‘ • an
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-;h 5 n ] B<c that.

• J (at fee!)

there r.nthat

book
ClelB»n:iddlo African3nstf.'<aci of

Arj-'iciiltupc and Estates,fields:5n the
The m anufactu-

ring
the

the projected
In the current

Development
ranks

Theeconomy.
the order of 10.5% per annum about twice

overall rate of growth of the whole
During the Plan, the mrxnufacturing sector

In 1977 it employed 118,000opportunities for employment.

which speaks of the Hocctl’petty bourgeoisie’ 
(^1)

v.-r i t -'‘p (o f t i

follovri iijg
, Services and Finance.

more emphasis because this sector
General Trading

sector is given 
largest being undertaken by the 

and also in viev- of the

”3f y-ur apr

in a

economy.
is projected to grow at the rate of 9% per annum.
Accoring to the Plan, the sector provides considerable

v/ill be given to multinationals

r -Ct any

be hir.r I urp'rentl y r-uspi ci ous

h<‘Ip fr

f Kap? i n.-ky , then

y':>u cannot

and 1977 was of

study it is not 

multinationals operating.

treatment

It is apparent that within a scope of this 
possible to embrace all the type.s of 

in Kenya and accordingly

as high as the

is presently
multinational corporations
importance Given to the sector yi^a^ 
national industrial development.

PI nn (1070-19^^^ 3 manufacturing sector 
second to agriculture in importance in our 

rate of growth of the sector between 1972

no full-dress

; r.t-uly) adv'



. I - till : • •.-•are OKrployment
1)1 t 1> •- onor ••

2, yri * r; On
Tnvostment

Til 19fl9

Kenya (; (”/ern:ne;.l

Ct

those

country could
not reach the of technology it

The same theme Kenyattawhen

factory Hoad in

foreign the economic
country. expect them to

to
Mr. the Chief

Daniel arap Moi,

speaking at the 
^5,800,000 

' the

expected
well-being of the

was echoed by President 
foundation stone

interested in

acquire new skills." 
Thomas Bata, 

called On Mr,

-’igned between 
c’iTiri Pirer.tone E.A.flQ^O) 
-toi'y to make vehicle 

1. the-
Industry said

for although the 
in its present stage 

somewhere near."

building; of

•.ivate Porei .--n

ceremony of the 

on the Mombasa 

Wr. Kenyatta

Firestone 
Industrial Area. 

Government

poop.].- -. h-cp •,

had I’eached an

Mr. Mv;a J
tyres in Kenya, 

jJnjster for Commerce and 

tb..' Ooverncotit wolccmod all 

iii/csting in the 

them that there v/as 

property.

btd. for

pointed out the 
contribution to 
’’We also 

employ our people and train them 
And when early in I973 
Executive of Bata,

• -■•n Arreencnt v.’aj?

count)‘y and assured 
every guarantee of industrial

Kf fija, he noted, had reached an agreement 
vzith Firestone because it v.-as willin;- to train many 
Kenyans in new technology,"

moon
wishes to get
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then the country’s
r.'.ore mult Jr. :: r. ?:en,va1nvect
"to y a ’ ?. It

iaat icnri2nu. corporat.; on is

att i tudc
gover

ns possible. and the Government

free of
with no desire for nationalisation of private

assets and allo
of profits. Under such liberal

in the period May I977
wa s

£10.6 million while the outflow of dividends was
17*7 .million. In addition. was

• remitted overseas of technical
service charges directors X e e :

development strategy.

, policy it is notev/orthy that 
to April I97S the inflow of

investment s, 
country with political stability, 
influenc e,

a further £16.1 milli6n 
in the form

ng relative freedom for repatriation 
interest and dividends.

The foregoing 
commitment to a capitalist

Thu;:,

to private enterprise 
it operate with as Idttle

associated with foreign

"Communist"
as a

Kenya as a
seen in

is so

0na 1 c n 5 es •
creat*^ .Jebs for s-y

royalties,

nment intorference

activities sh^’Uld

'/ice ?r*esi

new foreign investment

in general i.s to let

appears to he cor.cer-ed to project an isia.eje of Kenya as

, tr.e latter urr.ed

be encourar.ed in so

a safe environment for private

far as these 
are in keeping v.'ith the country's aspirations. 
Consequently , Kenya’s

t.’Cnef ic iei'it vehicle of development w'hose

and other items 
investment. ^2^4

because of Kenya’s
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the
nevzspaper, •?re: ;2_enrried a

FiCht for Tn the a I

music
that they dropped their slave

names or called their groups
The black community

now known as Nairobi to honour the
resistance to white rule which Mr. But
once his vzas apparent.

of Henry
than by

so much the

but the
After all. for those who

escape
system they

which are bound
We must know not only

where we we are headed.

paper noceci that the early 

strurrcie for Black

change.
are, buu also where

ticl<, the

VZhat is crucial here is not 
importance of r4r. Kenyatta as an individual 
system which he presided over, 
seriously advocate fundamental 
the obligation

years of Kenyatta’s 
emancipation had stirrod

t.a.

of East Palo Alto,

in favour of Kenyatta 
'Mau Mau*.

the 
several US black nationalists in 

and politics to the extent

Kenyatta led. 
post-independence modei’ation 

he became better trusted by the likes . 
Kissinger, General Motors and Union Carbide 
radical black youths."

■■•rnat-^ - ml

changes cannot 
of describing in outline the 

propose should replace the oreseni- .present one and-to apply their 
analysis of today’s problems to those 
to follow in the wake of

Log.-n-i; Symi.ol of

Calif., is

j

radicalism of "

After the death of President Kenyat

story entitled "An African 
biberat icn."
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capitalist ni<
-1 3 niiri

Afri pr-n Can51 '*? 5 rn 1 ^^7?.,

than ensui'inr; social equality; a decision that

by the prod of tiio profit r^otiv^ and the asso-

considcrable reliance upon foreif^n capital and

official encouragement of indigenous entrepre
neurship in both urban and rural areas...
Kenya’s economic dependence derives in part...
from its reliance upon the inflow of foreign

from a few advanced capitalist countries. This
dependence is accentuated by the concentration
of Kenya’s trade with
states, supplies mainly

and tea usually

With the continued entrenchment of large scale

a few industrialised 
a trade in which Kenya 

primary products (coffee

The

sense can best be stimulated

"A conception of development

Profosror far;ir-rook in his book, •

The elements arc the following:-

as, at least

expertise to modernise the economy; and the

in the short run, maximizing production rather

development in this

resources - both capital and skilled personnel-

e of development are well spelt out by
The geiK.-ric econ >mie fjlei.ier.ts of ?*.en5‘a' s

constituting about half of its exports) in 
exchange of manufactures

ciated institution of private property; a



<• n f <• r p r i s «• s i I) v.i r i f>vi •«

I «» be t aki’n i n

( b< V.o.i 1 .U<• rtn <'<■ i c

Thr- ju’j It i M.i t i t'n.i 1 rpora L i t’n ha s

; ; I'.:’ at t a« k f rorn •;< h<» 1 .

t nr. i on i T s a 11(1 f i i 1s so rv.a JI ( s

f h i ■. of f>u s j ne s s( V p < • a s a

i <' rtn i s11 <• '.-J

bow r b<’ i inp a c t. () f cnjif 1 id i ng na t. i ona 1 intorc s t s for

so 1 f do f, o rm i n.a I. i onec oijom i r sov<’ re i gnt y

a f f o f t 5; t. h c’ c ommo rc i «i I po I i c i <» s of mu I L i na r. i ona I f i rins i n

L he I n such c i rcumstances, therecountry. needi s for our

1 awye r s the question of the

of mu J t i na t i onaIstatus c ompa n i e s i n the count ry, th e i r

r i gh t s structures

t h .11 shouId apply to them.

beenIt ha s said that after seve ra1 years of heavy.

direct fore ign freedom ofKenya ’ si nve stment,

action has been progressively restricted to the

point where is doubtful whetherit can be regained.
i s wha t can be done improve the situation?toso,

Though political will is the first consideration in
th i s rega rd, it is pertinent look atto the existing
1 ega 1 adequate safeguards

and i fexist , strengthened.

wh o

I .'ng

and policy makers

and po1 i t i caI

A k<‘y problem

and the regulatory

o r p.a n i sa L i I'n

to tackle

s i '•1 •• r •» I ions

i mp e r i .3 1 i sm .

not, how these could be

If this

i n d p *• 11' 1«• nc «•

Structure and examine whether

and rc‘spons ib i 1 i t i es

po1 i t i c 1 a n s ,

into .1 (f oun t.

to de t c rm i jie
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Control ionn.

.Act

multinational compaTiies,

lav; governing transfer of technology anfi the transfer
of trade mark rights.

ParisIS,

Convention for the Protection of Property of March
1893, as revised at Brussels on December 14 I9OO; at

at the Hague on November
at Lisbon on

1958 and at Stockholm on July 14,October 31, 1967.

lett ers

applications accepted. Only a guarantee of United
Kingdom patent may be registered in Kenya, In respect
to Kenya’s association with the International Patent

Fze comments thus:
”At the international level it has been •

As Kenya has no independent patent system, 
of patent are therefore not granted nor are provisional

governing pollution or the location of industry to 
meet regional balance.

governing a

Also there is no independent

code of ethics t<j bo fol • »i by the
coK’pVchonn * vr regulations

far as tlicse relate to compl. i*:

Law, Osita C.

touch on tl.c obi i g'l t.! one of t < J J1 y r o

Washington on June 2, 19II;

•ft Kenya is part^^ to the International Union for theA
Protection of Industrial Property, that

The Foreign 1 nvvstrnent;- ‘'rot-

Thus there is no specific In*.

6,19l5; at London on June 2^ 193^^;

• ran-h.-'.ngo
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to the needs of
the devo^opinr, countries. It tends to protect

rather than /rive
the aspirations of

the developinfs countries. The national treatment
standard combined vzith provisions relating to
priorities and the reluctance on the part of
the industrialized countries to accept
rigid and extensive control of the use and non
use and abuses of patents have not helped

the utility of a developingmatters. In fact,
country joining an on

The other legal instrument of control is the
Companies Act (CAP ^86). Though a bulky piece of
legistlation (based on the English Companies Act of

and needs drastic
restructuring or reform. Under this piece of
legislation. control over corporate

Brandeis in
Ligget Co.

once merely an

an institution

corporations, 
efficient tool employed of

power remains luke
warm at best and the vzords of Justice 
Louise K. Lee are part inent

"sharp teeth"the Act lacks.

private interests more

a more

private business.

.which has brought such concentration of economic

as ever.
"Through size.

meaningful concessions to

as it exists is not suitable

1948),

have become an institution

contended that the international convention

international convention
(27 )patents has been questioned."
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reacnin»3 danforc of corporate
economic ncvrer vis-a

that the

bution of v;ealth and income vzhich p;iant corporations

and effort are being paralysed, creative power

impared and human happiness lessened... only

through participation by the many in the
responsibilities and determinations of business
can Americans secure the moral and intellectual

of Liberty.

is not

be pursued albeit
political usefulness. However,

public institutions with responsibilities towards many

vis ccon'^nic and political affairs. 
Judge Brandeis noted that there was a widespread 
belief that the existing unemployment was the result, 
in large part of the gross inequality in the distri-

The company law in Kenya is characteristically 
geared to the profit motive and anything which 
umbilically connected with the benefit 
is not to

with the growth of the 
idea tnat giant corporations are to a certain extent

development which is essential to the maintenance

sometimes able to dominate the state."

economic or

Lamenting the far

have fostered, adding:

social groups and the general public, demands for more

”...by the control vzhich the few have exerted

pov/er that so-called private corporations are
)

through giant corporations, individual initiative

of the company
its social.
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pi» 1 : t : > a 1 r out. r<' 1

I r i s

( K c n V a ’ s >

1 op. i «; lai i w i t h t ba Lc unip.i JI y (.’prina nv . The

eripli.i •. j ma X i m i s.i t i on c ('•nc ep t

(13)Shar<‘ Conij^any At t of 19 3 7.

Sec . 1 , tb*» meinberjApar.

for managing the

required by the welfare of Che

The Share

1965 deleted the final phrase by

providing only: •’'fhe executive board has sole

responsibility for managing the corporation". Lega 1

however,wri ters, generally recognise that this change

the idea of defining objectives

profits max imi za t ion.beyond enterprise

problem especially when such undertaking is in the

hands of skilful lawyers and project appraisers. i

number of the management or technical
agreements are drafted companies’

corfior.'i I- i on "a s

’-'nd f r

of Wps I

It is probably this

mainly by the foreign

unsatisfactory state of affairs

prop 1 <•

prof iI

c n I. e r p r i s e ;i n d

Indeed, quite a

did not eliminate

f rotn t he

i I K pt? rsonno 1 ,

i s bv no

! !i I he (Jcrm.jTi

h.j v<‘ »‘m«’ rp.cd .

i n I *• rr i n*.’. to roripare the count:rv's

wn s fxp ro s ;;<•<!

the common good of the

the choice of industry does not present much of a

Company Act of

(Volk), and the nation (Reich)."

of the executive

board wore persojially responsible

As things stand today, company formation and

•nf.mr. t.itered for i tj lhe ta>mpanies Act .

But this

lawyers and are more or less rubber-stamped locally.
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0X1 • • 't :■

The result is that the^Kenj'anhandic'tp.
monumental fraud. Theyvlctii’j'’ offirms become the

royalties for

investorsprofits;
machinery v/ith anythe country

trend the Minister
capital.

investors

whosefrom

to

to
conventions in theand

V/e mustinvestment.process
which royalty fees arethe basis on

globallypaid for

in
company".of the

ponding
"V/e must begin

Expressing concern
start looking

they pay
fees far outstrip

stated that Kenya must
and distinguish genuine 

motive was only

certain practices 
of foreign

practices
certain instances 

(5 2 )

of fb-v-'loped countries results in 
(-51)

mont/w5 th

industr-al

sub-standard plants in

are sold dummy machines;
obsolete technology'; management

dump

or obsolete.

the financial and /s

which prompted th- country’s :‘inlutor for Commerce

to negoti.'tte jnv--

"mere machinery salesmen"
sell useless equipment without taking any corres- 

risk of equity in projects:-
evaluate the usefulness of

Indurtry to note thnt ?.ack of skilled manpower

menon critically

a serious

foreign
without backing their

over the
at the phono

reexamine
technology wh3-ch is

We must question theavailable
of payment of managerial fees which 

have exceeded the profits



Th ■ } j ::ep plant

stronrthftnf5 ’ . !V. .•insvrur.ients” 1

of control nn-

do nc't czict

and

p. r’erti KizerbuKi,} ma nufacturing
complex at ibzd.a.sa. •'lit bofGi'<- long, the shs.428
million set ar-Mo for the project had been exhausted
mainly though purchaoc orders and contracts never
authorised by the comp'iny’s boar 1 of directors. As
a result the project r.cv, r successfully got off the
ground.

incurred by tiie managcnient v/ithout the knovzledge of

the directors.

The N"Ren Corporation, a relatively small

/wit?
The American firm.

came the actual
cost of the project and appeared cheaper and further
undertook to complete the factory in a shorter time
than others.

I

American firm entered into partnership with the Kenya 
Government in 1975 and formed Ken-Ren Chemicals and 
Fertilizers Ltd./35

a-tender in 1974, 
up with quotations which distorted

rs who had responded 
to the government invitation for

per cent for the M-Ren Corporation.' 
with apparent inside information 

about quotations by manufactu*''^

197:

Resides the cop:plete di’ying up of the initial

Ken-Hcu f

■ ’11 f-

funds, the company got enmeshed in colossal debts

•>n ov’ plant corporations

formed in

r’voont c'./ "• of •'

i 1 i s e r s ht; d . v/a s

ibzd.a.sa


-?r-

■. -1 i V. (1Tb''^ j'’;rcatest L'lurKier <!': t •.

-It

2 v/hich for all practical purponcc transferrc'l allMo.

That meant

project earlier undertaken by N.Ken International. as

contractoi’ for the project.the main

the interim at
the world market

N-Rensince it
further undertook to arranp;e easj^ purchase terms for

But the company proved an imposterthe government.
its obligations.

that N-Ren he appointed the contractor for constructing
the fertilizer plant.
ded that the associate company in Kenya would have
six of the
Directors. And as is usual in most of the joint
ventures in the country.
appointee of the foreign
director of Ken-Ren Chemicals and Fertilizers Ltd.
Ths expatriate got involved in

in quantities and quality required

a number of mal-

marriag’.- of conveni-'’p.’e was wh.en th--

N-Ren also pledged to secure fertilizers in
prices lov/er than those obtaining on

N-Ren financial obligations to Ken-Ren.

for it never honoured

an expertriate, who was an

nine directors on the company’s Board of

was not in the fertilizer cartels.

concern, was to be managing

that Ken-Ren was to meet all the bills for the

In the subscription agreement, it was stipulated

In the agreement, it was provi-

prepared and cauGcd to hr? sirred con‘ ?*'' ?t suppl f
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r«' su 1 t. cd .11

i nUu 1 gcd i 11 .1

o f agpnt s,

w i r. boll f {be boa rd of di rec tors
(33)appointees.

A 1 t bo’jj'b a foreip.n

p r o V i tl e ofa

Gove rumen t nut hor i t fe s,

itson

1 n

1976 , 'PAW International Lea s i ng Corpora t i on, b 1 c ka

leasing company in Nairobi charged that a UnitedAmc r i c.an

States government agency and three multinational companies,

all TAW creditors, had forced it

exchange regulation in Kenya. The three multina-

National Bank of Chicago in Nairobi, the Chase

Manhattan Bank and General Motors Corporation and the

U.S. government agency involved

Investment Corporation (OPIC). press release,
TAW said that the creditors had forced them to make

to them in violation of Kenya exchangpayments e control
regula t ions. were paid
to those giant multinational corporations through

the United States Embassy in Nairobi” (the re 1ease

said). To counteract such practices.

Bank and the

1 or, se s

million shillings

in c(»los

As management

’’Over one

In a

fair amount

no serious check

a Foreign

omission and cnmniission.

pr.H t i c*• s wh i cb

rmic b <•<111 '.•! 1 t .1 f i on with

its .activities nor detailed control of

thoy < a r r i nd our

firm once established, must

tional companies mentioned in this charge were the First

c omp rising six Kenva Gove mine nt

series of error

was Overseas Private

business on behalf of Ken-Ken

foreign transactions seems normally to t.ake place.

N—Ren in.magi ng .ig.i’nt s

information to the Central

of monev•

to violate foreign
(34)
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undcr the A.G.’sa
to not only valuin’’ tanrlblo

but also estatilishinp;

decisionsIn the key
to beis

andsold,
funds arc to bewhat

are
This is not often

shapin?? their own economic plan
of the economic place of thespace

not withstanding theThis is
case

exercise should be re.-examined inor

common

noticeable
of the subsidiaries.

to be produced,
to be purchased

management
made entirely with 

of foreign corporations.
interests and one can safely say

Investment
Companies Supervisor

V i ev.’

concerning what 
from whom supplies are 

transferred in the form of interest , 
charges for

sector of the Kenya economy, .
where it is

country

"Kenyanisation"
Management contracts, which are quite

strategy
compatible with Kenya’s
"that multinational subsidiaries in Kenya are not

this light.
should need also to be re-examined to make sure 

that ’’Kenyanisation" measures are not being thwarted.

so on

•U' well as

in some

be appointed vath a 
assets being bi’ought into the

Committee under the Finance Ministry, or
Chambers co*ald

dividends, loans, shares,
, research or advertising 

consideration of global

technology in its various forms.
a special audit system.

autonomous planners, 
but rather part 

firm’s head offices.
localisation of directorate which is the 

Thus the "Africanisation"

purchases,
services and
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hovi 1 cl .) 1 '■(> b(*•I;..- r r.i'h- !.i I .-ti. Ac t rt’-f X irr i ncd i t hI lit'

e s r .1 b 1 i •. b i ii>; wb «• t he r; • ■■ i

soph i s r i V .i t ed: T'. i». i "11 I 1

o f s.i 1 (1 Af t .r be• bru'ir.bf' .1 r.

’ i; t •• rn.i r i on.i I 1.1 ws » Kenv.i• 1. i ( ; <»I . I 1:i

IM t i 'tn i 1 i ze bn(!m'. r i i'bf t n.1

na L i ona 1 i za t i on C ak('s p I.»c esp.i r i nt’ 1 y -

Hnf

in

approach to the legal regime gover-ofre sp<*<' L

i nve slme n t s

accordance V'/ith UN Resolutions 3281 (XXIX) of DecemberIn

remedy was qualified.1974,12th,

The Resolution in question dealt with the Charter of

Article 2 ofRights and Duties of States.Econom1c
Compensat ion" takingthe Charter

"relevant lawsStates'the expropriatinginto account
that the Stateregulations and

Tn anyconsiders pertinent."
it shall beto a controversy,riseof compensation gives

domestic law of the nationalizingthesettled under
tribunals, unless it is freely and mutuallyState and its
states concerned that other peacefulagreed by all

the basis of the sovereign equalitybe sought onmeans
and in accordance with the principle ofof states

n ing f o re ign

mi'll- r

c ompens.-i t ion

'TI'I 1 t

that Kenya's

speaks of "appropriate

and the safeguard^ thereof.

all ci reamstanees

is assured.

compensation as a

pos i t. i on mi gh t
of the "Third World"^^^^

servi<<- operatinj

the new

And even wlu'ft

f i a nd p romp t

this has been done onlv

- - rp (»r-i t i ons wh i <. h are not

r h<’ anib i t

case where the question

a de '■jua I <• <• f i <•

would seem

thing/- with Lh<‘



! t.C?5fpc-'
’’rp; :1 V

tipr :v. h;ich v;.5‘ ■- i

rlroi’.r, oppoc.ition fron the highlyj nr

M’ t. J OIIG .i nduotr i 'H i

Rights and Duties of

activities of transnational corpora-thfand supervd ce
t ions v.’it 11.1 n

t hatensure
and conform with itsr*u 1 e slavzs,

economic and
to be seen whether we can

the international

scene.
’’From

decisionsto make
excellent illustration ofAn

the so-called internat3onalthe
• law

nothing else but European Lax->r.was
Africans

simply
merchandise. If thetransportableonly as

and in many
the victims.

that is
which governed

trading system.
fact that

the conduct of nations on

making.

notv.’ Lthr t'

its national jurisdiction and take
such activities comply with its

.y that Kenya

the high seas
did not participate in its 

instances African people vzere
for the law recognised them

• . >lut • on rff firmalrivoly

rid" eour'.tries

Th(.’ *^h.'.rt»-r of Econoi’:“iC
state also emphasized the right of a State to regulate

However, it remains 
count muci,>’ffective leverage on

nr. Hodney's remarks here are apt:
the beginning , Europe assumed the power

within the international

v.’ar; one < •

measures to
and rcgulatnons 
social policies.
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: bat wh »• T b. f r1 .-ra 1 wa s

1 <! < I a i m— '.b : p < <■ '.'nip «• T> s a t i <a

» b • •

r bfi s( «• Ti t. r«' 1 Kotivai n

• I-J.r • ■

o f.1 c one ep tf rmsr b i s. ■ •rnf

t het b i np. be re i s’ b<‘but

tlav-t:o-<lay ma napt'mentwith t (.■»' ba ;•

r ha c• • V i (.1 *• n t. me rei sI ITT'.. I }< i t» P •rl » • < ia n<l

i ndust rialtinderrak i ng ma jorr, r I mn 1 a t i ngi nf be Sr al »•

ofna (- i ona 1 i sat i ont berkcr j nga le! ma

th<' economicd()(‘ se n 1 •• r p r i Ji e s notf r'r€- i gn

for managerial( '\1') norma 1i sFor examp 1e, i ts r_ rue t n re .

(of wh i c hwholly owned by the statee ti t e rp risesofe ont roI
i nma jority participation) rema i nt othehoi d sStat < -»t he

Minorityi n t e rna t i ona1o fhandst he
the^^nd management agreements ensurepart ic ipati on

thei nflow of paymentsregularaf o r <.? i g n
andlicensing agreements.patents ,o f

extentwh i ch somet oetc •Coes,assistancetechnical
i nreplace the export

pair ’ <• ; p .«t

corporat ions.

f o rm

i mp •' r t ant.

nega t ively•

' ■TTiri.'i tnl «

of p rofits

v; i t. b

p a r t. i c i p .i t i r» n

corporat i ons

rt-g.i r<l

roya1t ies,

of payments

affecting the balance

a Iter

Ml* 1 I : . t r : '’n ,
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• ft;>ci3 .

f i fI ds: oti« !»Th- 5 t'.--

1 JI I <• rii-it i t'ji.i 1 Ec ono:n i c I.aw ,». 11'. V

short,I n t «• r 11 1 f. i on. 1 1 Law. I IIPoh.111'!

of t heenv i ronnu'ntT h«?ofJ t I t r lie

f r<‘ed om r ep<i tri a c etof a X a t i on,h o T • I! n f r '/

d i sc 11' SKI re sf i n.i nc i a 1ofth."a nd

ipa t i onwh i c h equity pa rt it he t or e i r < («x t <‘n I

thei s requ i red »hos t c tiunt ryr heo fV)v

thea ndpe rni i 11 ed »orp^.m i sat i onsbu si tie s soff a rm

the hosto fwh i chand t ot erm sX t. e n C

employed by the company»shou1d becount ry

thebe given towill'fhouj’b t r f; .'11 m e n t

thevis —.a —V i sstructure

i tcorporation
ana lysiso fho r i zonsthet h a tnotei mp o r t a n t to

eschew the fundamentalbroader and will totrybewill
thethe studiesof ono fweaknc s s

1ibera1activities
reformisttheconcerned withme re 1yscholars a re

Suchcountries•’hosttheby

international economic system fromthelooks at
it denies the possi-suchand a snarrowa

It i sAfrican aims anof independentbility

e X ha u s t i ve

existing lep,al
re Corm!; thereof ,

appro.ach

n.i t i ona 1 s

* * am: n p •.

i tv 1 uh’

mu 11 ina t iona1

V i ewpoint

counterstrategies

and suggested

a 1 ,

of multinational corporations by which

approiich in many

oil v.i r i »ui s
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howeVOr, a n t i -.1 pp ro.i t h ,1 11 i t 1T 1 V• :;t - 1 1 '•

i (..»r

o fz'ppos i I <'f hfiI t
k 11 O’.-.’ I <• tl k;er. t ml V tI»OLt hi ;;i :i. I i nI : 1«•r» J '•

r heb’,11O<h’.ok?

The S t VItiVL hem .<h.ini’.e«.i r th’ r t- o
1 I’.j’.

form ofpost — i tuJependencct he!,<• vondt b«*: 1 r.“
i so f therolethewh i t h'’ i Ii t »• r V«• n I i <>11 i *.m 1 11

for the1 i sniane s t he t i zetot 1 e t r I y t r y: o
Lop i c <1 1 I yc I «'J s s .i nd i gencousI h t .’of

discussedwh i c h a rehypothese sthe

he re i nde r:
forregu l.atoryPresent1 .

tha t theythe ex tenttomvt 1 t i na t i ona 1
The mode ofdi sma1ly inadequate.areex i s t a t

and restrictingscreen ingmethods ofva r i OUS
policiesnat iona1 todev i s i nginvestments ,fore i gn

mechani smthrough ortaxindustryloca Lpromote
and ownership, seeking asubsidizationrnmen t

of foreignthe sourcesindiversificationgrea ter
and joiningand in training partners.inve s tmen t capital

the prospects of Internationalforforces fightingthe
regulation of MNCs (Multinationalandsupervis i on

Kenya * s cautious middleCorporations)

i swh ichcourse

assets

corporations in protecting their

corporations

c on t ro1

r 38 ■>1 ibcrni. i on .

c a p i t. a

for the sophisticated strategies

va r i OUS

all.

employed by these

comp ra dor

and decreasing their

only underscores

J..jf rni.il i st i « 11 I y

no match

and monitoring devices

1: i * -» 1 i ■ t

f o und«’ r •. t a nd

’pro /\f r i t an ‘
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multinat ionals areover
thatthere v.’ould

rect-ify the position.v;ouldradical Icral rer;iinc
is because lawThisso.Unfortunately,

buddinf’; capitalist systcni isunder Kenya’s
it has to beits development:plan orto

the mostelastic, but
In the

presentt he
long as Kenyasowill at

With such highaspirations.

not

bedrock

with the nature of international
there is not much
stared needbeto

introducing or even faintly policing mult inationals.of
there has been the report of the UN

Commission
include the need for

legal controls
naturally be a presumption

(2) above,
Kenya multinational corporation is

unbalanced
constitutes alien

- political,legal and cultural- 
unequal or

3-
behaviour of the 
inextricably tied up
monopoly capitalism.

gained with respect

foreign values
possible to disengage from the 

international economic relations whose 
standards and perspectives.

best be palliatives, 
internationalise home-country values and 

vjholesale importation of

circumstances,

As such then.

on Transnational Corporations(1974)
Of course.

a more

this is not

as has I •.eon stated above. tbv exist ir.g

not able

not effective.

to the oft

continues to

it is evident that the

it is

whose recommendations, inter alia,

Corollary' to

direct
ominously resis'ts change in

basic aspects of property relationships.
and future legal controls
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cbaervcd by
*.h<? no c ic •

ler-l ccnccp’; respectively'.
Or)r'-crva-.ne’ by V/estern

not poss.i :-?L the major Western Pov/ers

continue to be tenacious of their interests

if poor countriesf I rst cons i (b'-rat ion. Of course.

like Kenya.

OPEC has done).for I)a.T’j’:a ' ri:i nr:

find it necessary to getmultiricCci oiuil s on
the band-w.'.icon
protecting thicir o^in interests.

countries like Kenyatlic demands of the

w i 1 i

industrial structureThe evolution of Kenya's^1.

is incompatibleas
with the Kenyan perspective. With newly independent
country in search of economic independence.
sad- fact that the largo part of affiliates and branches
of multinationals in the country has been established
eithe by the acquisition of local firms thus stifling
the grevzth oi domestic entorpreneurial alents or by
the establishment of
limiting economic opportunities of local enterprises.

leverar.n (as

World”

a result of multinational enterprise.

With such scenario.
”xhird

controls as a way of

as a
.'•.o long as

‘ such U' w concepts

monopolies and oligopolies thus

Be*’ j'-d ft r.'ition a.'- a

cor.bir.e their knowledp.e and join together

for i nt c-rnat ional

fi-'rj^.ulat i a ';cd<? of conduct

no doubt be whittled.

for economic

Povjers is

which to a very significant degree, has come about

may soon

’o’l:- arvl

it is a

t o b c



As lonr as
see their

their activities. the MNC host
state conflict ’.••il.i continue to be prevalent. Leaving

but justifiable all the sane,
that multinational corporations represent the extension
of the imperialist po;;er of the major advanced
capitalist countries. it should be noted that
multinationals by and larrre are vehicles of
development”; their modus operandi does not represent the
efficient vzay of fostering economic growth and social

is highly exaggerated.

5. To have a meaningful action with regard to the

Kenyan society is
being built upon capitalist The
right of property the constitutional
legal order. Property thus is
the state is and in such circu
mstances nationalisation and more effective state
control over the means of production become anathema.

run^ domestic

economic institutions.
is basic element of

among the things which 
committed to protect

"anti

role in terms of global output 
or profit maximisation v/ith little interest in the long 

impact of

aside the loud cry.

the Red Cross Society.
common saying, a multinational corporation is not

economic terms.

MNC duties and responsibilities. it becomes necessary 
to have a fundamental change in the body politic in 
both social and

activities is far from charitable, or to use the

welfare, and that development

Needless vO say, the- pur*: ose of multinationals



the rrexth to
mult inat ionals be ntoppi^f];must

enterprj ses instead. Ir this cannot
capital ism,

a further ansvzer follov.’s:cannot, national
independence and socialism can-

6. Finally, state the obvious.
There exists a relationship betvjeen lav; and socio

In particular.
content arid values of

lav; and our still essentially* capitalist structure;our

differences between legal theories or approaches lie
in different attitudes

how it originatedtoward what the state represents. and
is required to change it.vzhat is thereforeIt

theory which accurately describes the economic basis of
law.

defining the state and law as organised force of a
social or economic class. Historically, this class
contradiction As historianscan be illustrated.

5

critical to legal analysis that there be a political

relation between the forms.

Thus as has been stressed all along, the study 
will not Ignore the perspective which insists on

as Canada's experience strongly suggests
be dene under

there is a

which feeds this growth must, be directed to national

Corollary to vzhat has just been stated, the

not in statutes or cases, but

it sometimes pays to

the surplus value

that it

It logically follows tliat

if that structure changes, law will change with it.

economic structure.
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wo’i 1 f! ”1 hr L.»w” i ti 1 8Lh EiU’ltJid

w i t h r he est .lb 1 i shine nt of st. ab 1 ewa

v.’lv r»‘bv L r.xle a n<I f. heS f a r. e 1 n L e r<- <)n r e Qwne r sh i p f

1 an'l r eg.M 1 a L cd i n a n Vn-m.i nne r .

<: r i t i < a 1 1 i bera1 ap r. enmeshedc in

the p roeedu raI n i < e t i c s of the per i od and t o a s suTn<»

t ha r. f a i rne s s , i mp.i r t. i a I i t y and good consc i cnc<•

ob t a '■ rvd . f i c t. i r. i o u s’’>UL i m|> re s s i on does not

t ho sc i ent i f iofm r? e t theFor

tht? nnpropertied a nd Iabour i ng "Cod'sc common n. i n y

b i t "The haw" bruta 1 . Its ma n i —wa s

f e s t. a t ions m.i n i fold: the lash of the whip, thewere

th rea t of t ra nsporta t ion "inor

of the public hanging and the bodies of convicts

swi nging i n

In h i s a 11 a c k the ban b i1be ry—p i ck i ng,on on
Mefx used his his characteristic poignanti npen manner:

"the children of the poor....pick these fruits

tri f1ing for theirto earn a parents;sum an

activitwhich has been permitted by the owners

since time immemorial and has given rise to a

customary right of the children .(But these

berries) have of commerce
and are despatched to Holland by the barrel....

things have actually gone so far that customarya

right of the poor has been turned into a

orderly

< onrprued

the awfu ^spectacle

analysis.-s t r;i i n

f oil 1 d be

already become articles

this

chains.

5.f hol ar?;

'dill i rm ,

oi wood
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nc;I c.h. . /.vV-. .of tip-monopod y r

r?think,
:i. s11 ,i V e

the pr«, :5ent.In the above lir.ht.
v/hich ari. eut of aIS

the study will
lent has takenkind of approaches tlic r.ovei'

investni(?nt.privatetov/ard foreic^'^
of policies vzhichof the rarb;eto provide some

The study
inundertakencontrol were

economy v.’ithin theof the Kenyaspecific position

Law cannot berules
divorced from the prevalent,
conditions.

’’This is perhaps stating the obvious yet many
fail to consider the operations ofstudies

the multinational corporations in a political

idea 
instruments used to implement them.

if such impact -of
prevail and the 

would be incomplete
complete omission of the

to the ’’1

In summary.

042 erests oX‘ others.

of lav;. . . ’’

emphasis on
and regulations operate.

economic and political

f.-i- ni el ' .

Another important aspect of the study is the 
the context in vjhich the various legal

describe in specific

order*to presfr- he intore-

.! t. c. a 1 c u *.

terms the
The purpose is

fchv h;

global one-

«I st j‘uc cure

class contradiction in 
sts of one class in opposition

r-iotivt* is an i: 
(^1)

looked eit as a mechanism
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It makes little sense to evaluate tl’G role
of direct i n V e s t m e n t i t h c u t consi dei’ing
its relationship to local.
however, ’unformed’, and to the state. The
areas of conflict
conflict between local and foreign cctpital wi 11
have an important bearing
the economy and the role of the state part icu-

The Legal Perspect ive

"...In the developing countries like thos-e of
are

A
technical

and formal aspects of law at the

cannot be justified.

In this study. law is

the social

affecting our

as such an important 
inr.truinent for developing and shaping

on the trajectory cf

East Africa, and at a time when some of them

economic context.

larly with regard to its relative autonomy is 
of particular relevance . "

feel that there is a need for re-examining our 
views on law and on the role of lav/yers.
view which restricts itself to the

economic classes,

undergoing significant structural changes, we

as well as the nature of tiie

expense of
concern with fundamental problems 
development

seen as a product of given
socio-economic formation and



Revert he1cJi

economic system. Law wa s created
of one class over other classes. The earliest v/ritten
sources of law testify that this
and privileces in
and provided who

Since

using the

interests.
and

Here we

governed.

passed by
but in the direct initiative of the masses
everyvzhere. " Lenin’s theory of the state

months immediately
Lenin followed Marx

as
of violence for

severe punishment for the slaves, 
were the property without any civil rights, 
society disintegrated into classes, the economically 
dominant class has guaranteed its rule by

turn to Lenin and his much maligned theory on the 
relationship between the state and the

law established slavery 
the interest of the ruling class

and of the role 
and Revolut ion s

of the state 
organization of ,the errranisat i on

”is not

"a special

to strengthen, 
secure the social conditions necessary for the 

existence of the ruling class as a whole.

"The

state to create a

the soviets is 
^written in the 

preceding the October Revolution.
and Engels in his definition

acccrir- vzith the socio—

ler’al system v.'hich serves its
Thus law.is meide to shape.

system of the* time.

set out in The State •

stated Lenin (April I917) 
in a law previously considered and 

Parliament, 
from below.

origin of Soviet power".

the law can only 
perform the functions of shanin*' and d<-veloping 
society if, as a whole it

to sec'ure the rule



of cla?.:-th(f

mac b/isu<tb n

t'1 of tbe; \ n ,
tt 4earth". • » ■'.rat VIC;!

an

''f vzork of

v.-hich must belui l.uro

cap.i let" 5 not broken

up.

acrerding to IiC'nin,meantime,In the
inoi’o Gcnocratic but

chape of armed masses
universalinto’.•;h i e h b <• om c s t r a n s f o j-*m e '1of v.'ox'kers.

the militia... Allparticipation of the people in
transformed into salaried employees of thecitizens are

the task ofState".
the working class in its revolution was to overthrovz
the bourgeois state and substitute for it a state

behalf of the overv/helming mass of thewhich. on

population should .use force against those vzhose rule was

Is this

always an immutable lav/. or for those who believe in
the theology of redemption. the Law of Moses?

To answer this important question it is
necessary to employ some powerful missiles of analysis.

auppre:::-.
/co

c c e r' c .'!•.

»3 icates,

’V/rected from the cc»nt'’ol of tin.*

’"“a e e

o:
i •;.'‘eacr;L<!y

"crushed,

based on the exploitation of man by man.

an account a nf; and stat j stical

"a

•' : t ' • c 1. r.
■ • , , •; !u-

■ ::iict be

apparatus wh’-clj nei’!'o’-ms a

machinery was to be replaced by

r:'-';cr.ed

tb.e coercive

closely connected v;ith the Ijaob.r* and

It? specifjcaJly excc

Viict .•U’lOUU*'

still a state machinery in tli*.*

Basically, Trenin’s stand was that

Lenin friresav/ a ;-rcnt fui uro for r.ationalizod banks.
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Denis Lloyd
states that nothing but a coercive
system devised to maintain the privilege of

or that ; i 11 e 1 ‘ I: a t i V e1y law
"distilled out of thewas economic order v.’hioh

prevailing ideology whereby the- dominant section of
society coerced the masses into obedience". Such

into cheap vulgarisation of Marxian analytical
thought. nothing else but
insult to the immense analytical genius of Marx to
assume that he was incapable of explaining those

nor this effect.

indicate that they were aware that the law has little

and
to

What should be the mere

society; what is important is to have a structural
development? hange. And this

realised is that 
removal of the architects of the coercive machinery 
does not necessarily change the structure of the

gave
an institutionalised form of the

"Lav/ was

to do directly with inter-class relationship 
"the main dominant class, and so indirectly, 
consolidate class position."

many laws which hav‘- neither this coercive intent

in his book, ?^he Idea

property owning class"

In The German Ideology, Marx and Engels did

"This is so because it is

observation can take some people unawares and jump

is important, for in

rise to it, and was

(M 6) 
o^ Lav;,
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f h*'<) rV wli.i tLf’i in's sho’j 1 (.1 first happen i n 1 ike

i ore .1 medium

of But i n d c e d , t h<’sin .

s I ru< t u r<’ serving rJic p.oal

<? i *. <ir; i ,i 1 j f.ni. beI I f’radu.i 1 soc i .a 1 i smina V caut i OU s

f .1 Lehi ng t h e cold of Marxismnr f hen i n i sm,

b uf t he po i nf that i ni s s i t via t i ona

one-pa rt.y sy s t eni,

the overthrow

of ?. 1 e nde ) That is why

i L

Indeed , Karl Marx himself warned against this danger

1843 ;i n

face the world in doctrinaire fashion

declaring 'Here is truth, knee 1 he re’ • .

We do not tell the world, 'Cease your struggles.

they are stupid; to give you the truth

watchword of the struggle'. We merely show the

world why it actually struggles, and consciousness

is something even

if it does not

It is imperative to note that it

Marxist position legal forma cannot
hold back development if change in the reala economic
conditions has taken place is taking place.or Also
it should be noted Marx did recognize the fact that

in Chile (re:

the situation

o f
1 ike Tanzani a

T.inz t!i i .1

that the world must acquire 
n<50) want."

we want

for ox.imp ! won I <1

is au t oiiia t i ca 1 1 y ruled out.

is accurate

i ‘i a i III i ni', a L

where vou have

"Wg do not

to state that

is necessary not

be the us<‘ of

delivers’ of

a p 1 a c e

lik<‘ that which took place

to f.all prey to blind dogmatism.
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oT the economicallyec’I •

:c ! 1 ’.l atecar;
MarxC•1 n

half ofcentury and a•:. 1 o OT
thee.g.

3 er, ' sheep for one.'.trict ' r.shet of
V/hen the bourgeoisfruit less.2,O')C^

ofcontrolgained

the policy v;c! f’

”Tlie aims vjereabo li shed:vzereland tenure
increase theto

ofsupply

market
a

thieon
IIi»er s.

to Leszek Kolakowski,LetterIn his
the immediate post-warnotesE.P. .attempted to carryMovementthe

measuresout
nationalised,The mines

introduced;Service was
intended to provide greaterwhich werein waysexpanded

Thompson expounds:
these

taken together.measures,

pow<?i^ iu 1 

real c-conori.i

the dependence
for-goods also

prov ide

and expedite
< 51)

extend largo
rna.r ter loss

5 i^.sti 1 •
iP.-st '.'-hiy

pl'C'V- d
th'* poi-itic<il 

with, and the forms of feudal
now to

g*ie«’ ' ' prev('rifc enclosures 

the nur.ber of

years
socialist

and railways were
educational provision was

as an

a free Health

famous Open
(52) notes that inThompson noteo

British Labour 
within a capitalist matrix.

happiness -to the greatest number.
"In classical social-democratic theory.

Institutions, however.
owner to

farm and so

scale ai-riculturo, 
'free’ proletarians

of the proletarians* on the
and to increase 'efficiency’

surplus for the manufactu-

1535

could be seen

done away

ii Vol.?,

to increase

shov.w. the
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nocioty... X reject this viev/.

but

capitalist organismdefence
itself".

But the Labour measures of 19^*5 did not give
According toWhy?the desired socialist results.

if sustained and enlarged by an"Those reforms,
strategy, might well have

effected such a cancellation of-the logic of
system' would have beencapitalism that the

brought to the point of crisis
of not despair and disintegration but

transition to an alternative socialist logic
became daily more evident and moi*e possible. . .
What was defeated was not each ’reform’ ...but
the very meaning of reform as an alternative
logic to that of private enterprise. profit,
and the uncontrolled self-reproduction of

The socialist meaning of each reformmoney.

- mcchanisim of the 
( >3)

on which the necessity for a peaceful revolutionary
a crisis

a crisis

aggressive socialist

a steady giTid Lent leaching from a capitalist

Thompson, not all reforms, without cataclysmic

reforms as

to a socialist

excreted as part of tlie Machiavclian

revolution, are doomed to failure.

Marxist doctrinaires whicli would see thgse

’ inst.almcnt ’ Czf socialism a step^ upwards in

1 also the v i pre se»'!t •'•d by certain
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•J. .

proletar.iariG should do

front in presninr for concecf.ions but v/ithin a

sociali st fra::-»ev/o7"l:.. LcrnlJty and constitutionality
non-revolutionary

abandonment of revolutionary
so.

democratic regimes parties and groupings which claim
Marxist credentials and v/hich advocate revolutionary
policies,

■

necessary to
lodge a caveat;

need a special word.
a

the power that it
of this in this social

the occupation by the Left of

situations like that of Chile during 
the time of Salvador Allende

Allende’s victory at the polls did 
not bring about the requisite political 
victory simply meant

cause to pursue the utopia of 
society without power; rather,”it must understand 

wins and defends a realization 
justice of this time and 

situation.” •

wei (_• f.urrei; • ■

circumstances, moan an
Afterall,

there are in all capitalist countries with bourgeois

b cause each took its place
■ <=5'0

purposes or need not necessai^ily do

Socialism has no

”do not in themselves, at least in

To Bummari rc , I :arx i r.r.

a force to be re -koned v.’ith if they form a united

power; the

yet which operate within the framework of 
f 5 6^bourgeois legality.”

v/?-t?iin an al mu teka ■ j Vy : capitalism.”

does not say that 
y with legal institutions. ^55 

In addition, .it bt co:ncs cvifh'nt that workers can be

At this juncture, however, it is
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one element of the state
executive one

oppo
sition forces, not to mention the appendages af big

the
P4arxist leaders’ partial occupation of power was
doomed to failure. It is probably in the particular
case of Chile that Lenin’s ideas in The State and
Revolution need to be re-examined rigorously.

P4i3 iband ’ s observat ion up the situation:R. sums

II inI have argued ... that
it appears to be used in The State and
Revolution.. in the sense of the1. e.
establishment of an extreme form of council
(or soviet) democracy on the very morrow of
the revolution as a substitute for the
smashed bourgeois state. the notion consti-
•tutes an impossible projection which can be
of no immediate

practice on the morrow
of the Bolshevik revolution; and it is rather
hard to blame Allende and his colleagues for
not doing something which they never intended

relevance to any revolutionary 
and which certainly was of no immediate, 

relevance to Leninist

- an extremely important element, per- 
most important, but not obviously the only 
Witli the army and the parliamentary

regime,

one sense in which

business, and of course the CIA against Allende,

haps the
one. ”

system, the presidential
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nanie

and Revo

shaped and implemented depends on the framelaw is
socio-economic system - on the concretework of the

the character of state powerhistorical conditions,

there willArising from the .foregoing points.
- be an endeavour to make variousin this study

but with the cautionary

if they are meant to streamline an unsatisfactory
economic strategy.

an alternative economic system forwhere necessary.
enabling the growth of a meaningful industrial stra
tegy. The need for such an alternative economic
systems^rom the reality that what Kenya is actually /stem
promising is underdevelopment, a phenomenon well

’’Underdevelopment means having an economic

suggestions toward reform, 
note that recommendations thereof will be inadequate

Thus the need to recommend.

defined by Professor Dale Johnson in the book 
The Chilean Road to Socialisin^*^^

in the first place, and to blame them in the

situation, et cetera.

the promise, and could not have kept the
of Lenin, who certainly did not keep

promise, spelt out in the Stat 
lution.”

In the Kenyan situation, the way in which the

the situation in class struggle, the international’
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perpetuat.es poverty and itssystem that.
livinr, withattendant human mis(?ry and

in social - well beinr.
Dependence is. an international

5^- A Comment

the study being undertaken.3 n
it becomes evidentAnd further still.this regard.

shyness in espousing Marxist analysis.

in a field of study

in amorphous branches
the Marxist torch ofbut to carry

inquiry in the
traditionalists-

this is tantamount to descrating the altarsin short,
of conservative Gods with their "correct formula-

If such an approach is critisized as beingtions”.
then

ths waters of lament should be allowed to flow for such
criticism

cloudy alter of the established gods.hung at the
easily be dismissed asTo adopt the above approach can

power.
structure that conditions underdevelopment."

Ppefcrence for socialism is coldly projected
Mo apology is made in

To adopt a Marxist stance
of knowledge like Arts is

heretical enough,
field of Lav; is barbaric enough in

that there is no

privileges, and

is no more than "a veritable trophy to be

scholars, the

anti-man’s process, civilization and understanding.

social structures based on gross inequalities

the eyes of the ’safe’

perpetuat.es
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cxc it inG >(1J fforc. ni. , ortoncloncy to l»ea
flat or ia 1 i s t i c».

constantdialetjcr not only f'oes

mot ion,

about the.making of aabove ’all been
revolut ion.

a tolerance
such tolerance canHowever,of knovzledge.

factors:variouson
from sheer non-concern,

still by those
In the last groupanything vzhich sounds

those who pick upare
sausages from atube of toothpaste or

shortlived.supermarket whose product-life span is
st

Revisionists,"realistic analysts"the Nev? Left»
for example.It

political doctrine has
socialist

Fortunately there has been, 
for narxist approach to various branches 

be based

and paid Marxist peddlers.
quite telling that a magazine like Encounter with

Then there are those who c<3n be called Marx
members of

"radical" materials just like

religion like any other or
who cling transiently to

"excit ing".

is.

or worse

in recent years.

one picks up a

that ?4arxism is a

jiO i.’i?an5

a vicv?

Marxism as a

capitalist society anti the birth of a liberated man.

th«? v.’oi-lin

also contributes

to the proocr understand : rig of r»i.>ciety ' and thus

serves as a

change rn'id dcve'i c*r i:;ent, bus

but this is by

neutralizers, a rather motley grouping -

fulcrum in l-lif? overthr<?v.’ing of the
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politics is actually subf3idi se<l

that continues to make Marx v.'rittie in the r.rave.
And of course there are vzell-rrrounded Marxists who

sif.nificance of Marxist theory is not a matter of
learning quotations by heart or by converting
Marxism into
understanding
solution of important practical tasks. And as Taban
lo Liyong says,

one has exhausted them up.while,
for ever and ever.feeding man of wordson

Marxist framework, the food is not words but positive
Leninism means to be deeplyaction:to master Marxism

imbued with its militant.

practice.

The foregoing approach definitely marks a very
wide departure from the traditional lega-l formalism

"one-ounce"
This concern

with formalism at times borders on the ridiculous
as can for example he observed from the cumbersome
and mazy criminal procedure in the 18th century
England.

lawyers who glister in 
their bliss of mystification of law.

"You can’t go
(63) In a

some noises on Leftist

so common with

political tricks are so few, after a

a guide to action, to the

are aware that to undersand the transformative

a collection of dogmas, but of

revolutionary spirit, to

by Eord Foundation, a layer in the capitalist rock

In the admirably written book, Albion * s

know how to apply it in actual historical conditions, in

it as



Tho authors
pointed out:

"Many pr^aocut i on "ounded on excellent evidence
and conducted at considerable expense failed

of form in the indictment the
written charge.

if the accused was described as a farmer,or
rather than the approved term * yeoman * , the
prosecution could fail. The courts held that
such defects were conclusive...

the dis
passionate and legalistic exchanges between
counsel and the judge, argued that those

and using the laws submitted, toadministering
The lav/ thereby became somethingits rules.

creature of a ruling class itmore than the
became a power with its own claims, higher than
those of prosecutor, lawyers and even the great
scarlet-robed judge himself.

Acceding to Max

and evaluate
the role of criminals or citizens
as regards the ideal norms of the legal system.

To them.

incorrect,

advocates,

on minor errors
If a name or date was

The functilious attention to forms.

judges,

Fatal Tree, Crime and Society.

too, of
course, the law was the Law."

VZeber, the legal scholar or 
jurist’s preoccupation is to observe
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As regardo the impact of the cc ioiny of

interests do not determine th«? ciii-ection of legal

rat ionalizati on.

any interest in the real, v.-orid find finds both .

his intellectual sati rsfact ion and his pov;er
position in the

Such a preposition attempts to draw a demarcation
points of view.between sociological and legal a

line of* thinking which is quite undi alectical, as
expressed by one scholar:

important sense V.’eber’s emphasis onfl ..In an
formal rationality trivializes the function of

As is apparent by his ownlaw in society.
historical analysis it is difficult to show
any clear relation between formal law and modern

Very- different legal forms provide theeconomy.
framework for, capitalist development.
Prepositions of my content whatsoever can be
part of a legal system. Law has no substance.
it becomes mere form. Lawyers become the narrow
representatives of law for the sake of law. For
the law has no content. it is merely that which
commends anent and is enforced.

immanent legal, coherence of the
system of legal propos.itions . "

V/ebcrian postulate is that in r?-r.<-ral economic

“removed fromThus, the 3 •■wycr is

law, the
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inherently < oust* rva t i vc by Wcbcr'?^L;iw

i C t for any ch.ingc in the rea 1

life which involves a

meaning of legal concepts has

condi t i ons o f

especially from the 1ibe ra I fold. For exanip I e ,

the authors of the book.

and Seidman censure

approach of teaching law in the

of

the constitution. the common law.

descriptions of the real world.

which groups reflecting the power configurations of

conflicts .

law which the legislature enacts.out the

deciding which side of thethe courts as

dispute is telling the truth and then fairly

The result is that the teaching of law becomes a

Professors Chamb 1 i ss

f rma 1 1 ega 1

impartially applying the law and 

the sanction required by the law itseIf.

Anglo-Saxon countries by which the prescriptions

society itself can peacefully resolve their

"The legislature is... .conceived of as an arena within

The police are seen as carrying

meeting out

Law, Order and Power,

is ma di

conditions of social

L r*-.'i tment. f

and statutes, are

the t rad L t i onaI

and thus a necessary decline 
. • 1 ■ ,, ( 66 )nationality.

to be viewed as an intrusion of substantive

The V/eberian .ipproach is gradually losing supporters

< hang.e i n th



of myth and mystification at best.pollination

lacunae

some
miles away from thev/orld to

(6°)

The rorer;oinr manifestations of 
approach to the understanding and analysis

Law faculties in the Western

-56-

of law in a

is a

in the
of law has led

adopt syllabi which are
doctrinal curricula, rule memorization

( 6- ) tract teaching of law from treaties.
significantly gaining support

needed is to knovz which tools

emphasis on
and the abc
That this trend is 

fact and what is 
effective in examining the roleare necessary and

social and economic context.
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Df f .i n i t 5 nt'. >f Q. 3 nat iom 1

5710 fcoi’m r-ultinat ional is one which has not yet

mana-

(rel'erred to as

Sol ricciotto. referrinfr. to international firms
IIgiant corporate entities with

He adds:

to speed

does national planning.

the
This is the nucleus of

is to view the multinational 
business organization whose 

r.cx'ial headquarters are located in

or there,to 
rather than that 

up or clow down the
of raw materials.

rate of exploitation * 
seem to have more impact than 

eCOiiOiliic dT AviriT »»C71^

one country
"the home country") while the

oj'ganj-zat3on carries out operations in a number of 
other countries as well, that is, "the host countries",

The headquarters is of course where 
international fii’m is based.

•'JHATTOH i:: PEKSP-'CTIVE

one or

corporation as a

(• H :

that is.

The common approach

•bc(;n precisely defined.

activities and assets in every corner of the globe."^^0)
regards them as

"The value of their (international firms) 
sales or turnover often exceeds the national 
product of many countries and the decision 
taken within the firm, to extend or 
discontinue pr^oduction here 
develop this product



POl

veiuKie of bur.iness operations is
Pat.-I Shoo nrp;an5 zation , for

isexfirnpl e,

Thus the

Some

associates oppropriately termed’ as multinational?
Is the important thanr, the level of . equity or the
degree of majiagerial control?

According to conventional company law principles.
if..

(a) that otherbut only if
(i) is a member of it and controls the

(ii)holds more than half in nominal value of

subsidary.

The association status arises when there is 
minority equity share participation 
minority directorate.

concent rated. /the
bnsed in Toronto,

and correspondingly
Thus when Metal Box 

shareholding in Metal Box Nigeria 
from 60% to

head q u art err. rs t Ot t a v.-.a o vers e c

composition of its board of directors or

V/ h o r e i, 11 g i’ c t o s t-

a company is deemed to be subsidary of another.

and does not necessarily mean

in the accounts as an associate rather than a

the company’s operations 
of its 102 subs5diaries in 89 outside countries.

its equity share capital; ox‘

the Nigerian company vzas * shown

managex'ial c'-

points of corisideration crop up: are subsidiaries and

(b) the first-mentioned company is a subsidiary of 
any company which is that other’s ruHo-i /iov,,, (72)

Ltd. was reduced

CAnada, where no
production is an fact carried out.
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(7h)subsidiary.

deVerrninj ng, v.’hctbi‘i‘

VZhen the writer
interviewed
Motors

company.

by the octopus in Detroit.

approach adopted in this study.

enterprise.

(vzith a capital C)
seemed possessed of

9

both to the
countries.

To all the students of the multinational 
phenomena

Development Corporation and the rest by the Detroit- 
b^fzed multinatioruil corporation) as a Kenyan

y’owcvcrj a closer analysis clearly 
indicates the F.^reat

a special mystique 
producing Ctna consuming 
Their

multinational in nature oi'* ncd;.

3 one th-Jng which is of striking 
significance is the mere size of the multinational 

Comments Anthony Sampson:
"For decades the Companies

the degree of managerial nexus betvzeen the foreign 
headquarters and the host - country appendage.
This is the

supranational enterprise .
was beyond the ability of national governments)

Thus, what matters is

control - financial, adminis-

soinc senior executives of General
(P'-Jiya) Ltd., the latter were wary to 

term this associate of General Motors (with 51% 
shareholding held by the Industrial and Commercial

a company’s operations are

Such a distinction may be fine

trative, etc. - exorcised over the Nairobi associate

but cannot, be rcp.'ii^cjed as a i‘’oliablc criterion in



Their incor/'j;

th*''3 r* of ta»ikorc. had

v/holo citjos in the desert...
first of the global giants.

The oil companies had seemed often like ’’private'
governments to which the Western nations had

leaving the world

The 5^-9 billion - per - year turnover of

(77)majority of member states of the United Nations.
Union Carbide is another corporate giant with more
than US$ 7 billion sales: "The highly diversified

as Glad bags and Prestone
It is evident that such colossal

economic power is

counterstrategies of the
host countries in the
foreign investment.

the largest multinational corporation - General
Motors - is by far larger than the GNPs of the

They were the 
»(75)

company embraces more than 350 US plants, churning 
out thousands of products ranging from petrochemicals- 
and industrial

more tonnage 
than any navy, they owned and administered

gases to such xvell-known consumer items 
Eveready batteries, 

antifreeze. "

3. factor to be reckoned . vzith 
when one talks of the

"Third World" vis .a vis

of most countries viiert* they operated, 
flee I ;•

sometimes appeared if they were Atlas himself, 
on their shoulders."

deliberately abdicated their diplomacy, and

v/ere greater than those
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V lev;,
ClUf c :• of separate

ft

corpor
by several national J Lirisd-lct ions since the parent
and each afl’dliate is incorporated by some f^overnment.
Each company within the global enterprise has rights

single legal regime covering the enterprise in its
entirety: enterprise ties several
separate national entities together into a somewhat
confusing legal package.
rights of compulsion and power of protection. Thus,

a
the corpus.

of the person exists in one country
resides in another under a different

set of laws. And who can say where the soul of the
entity may be? as well as those

sense
the multinational enterprise is

the legal structui’e and activities of
multinational interest

The internationalyears.

corporate entitio;;, organise.!
(79)

Questions of loyalty, 
of ability to control.

corporations have generated 
and attention only in recent

’’The mul t i na t ional

Overall,

become acute. In a legal 
an anomaly

corporation in another national jurisdiction.

From a lawyer’s p'^lnt ol'

while the mens

when the owner of a national corporation is

’’thr multinational
enterprise bi*eaks down into :•

under tbio lavzs of

d if ferent .

ion is governed

accorded to it by its government, but there is no

under* its laws.

Yet, each government has

Legally, the mult ir.at ion.al
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compani’ is generally taki n conception of

domestic law rcrime.

unlike the multinational
corporation it is only created l>.y an international
convention between covernments as opposed to the for
mer which is incorporated undei’ different national
lavzs.
in some writinp;s. the terms the
firm-”, the the

changeably.

(1) a motley incorporation ofrequisites, namely:
companies of different nationality. (2) a connection

or unit

these definitional necessary, they
do not take us very fdr.

not,

corporation as part of an economic scheme 
in international economic law.

point, a different product since

questionable complacency
to be content with definitions

”multanational corporation”
(82)

public international lav* and
(81)

"transnational corporation” and

control,

According, to this approach.

which, more often than 
are bogged down in colourful but myopic

are in fact used inter-

”i nternat ional

tional corporation is seen as embracing three pre

not a child of the
as t'l

From a purely legalistic viewpoint, the multina-

Hovzever, much as 

requirements are

This distinction is, hovzever, blurred, and

in terms of shareholdings, contract, or managerial 
and (3) the existence of the multinational

the internat ional company is, fi-om. defj nit ional view-

Indeed, a vA.lid bugbear
of lawyers seems to be the
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Tlnis , i L

a

by Norman Girvan:

sp<“ak of 'the multinational corporations'

than that category of business

they all happenfeature to

than one country. Wc meanin moreoperate

and rapidly expanding sector of thelargoa

wor1d economy, characterized by

Thenew system

under centralisedinternationalized production

cont rol; ma s s ive

of the basic institutional unit;resources

andtechnological dynamism and vanguardism;

economic power.

'socialist’.’developed’ Both
quantitatively and qualitatively it is

enlarging and intensifying its sphere of

operation and control; attempt ing to absorb.

systems of

production and accumulation. As a result, the

continually

of production and accumulation.

corpora t i on

euph cm i sms.

size and huge financial

"VZhen we

organisations whose main d i s t i i^gu i sh i ng

system now dominates the world economy, whether

high apd continuously growing concentration of

main features of this new system are diversified

a revolutionary

is that

In a very real sense this new

w«‘ iiic.-in far more

is refreshing to come across

subordinate or liquidate all other

solidly c omp reh**n s i ve definition of the mu 1 t i na t i ona I

’underdeveloped’ or



some ofP' •••
I..*;-

We will
transnationalizedr».

contemporary phase oftlieC'

V/orld V.'ar II.s J. n e c
this study encompasses

the theme .1 n
the

form of
Sue h

not a
made possibleevery stage,which atvarious factors»

expansion of capitalist mode ofand

the historical development oflater
multinational phenomenon.the

than 10,000 enterprises are said toMore
50,000 affiliates outside their home

countries:
Approximately 80 per

foreign
affiliates. and their international direct investments

the penetration
These, factors will become apparent

TFk? approach taken in 
the above definition, 

the assumption that

produe t ion.
when examining

control over
"These affiliates represent a book value

ho’.70 ver ,

O.-.:

multinational

1 ism, 

rir.ttional capitalism which has emerged
,,(83)

Thus one of the

cent of all multinational enterprises.

organization of 
organizational ability is

but characterizes the

n of this system is generating

; /• to this system as

v.-Ji’h appear to be altogether new.
ional and familiar type, and others

•i'l’l tensions and cont.radicti ons

of more than US^165 billion.

of imperialism.
result of chance

c o r p o r a t i o n
capital at the present stage

por-tulatcs in the studj’ is
exhibits the most advanced
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originate in rive countries:

By
j one

activities

impact or these corporations on the development or
such nations?

the role or the poor nations

"arrect

And rrom

To answer such questions
it the historical

As
the multinational

In his book,"Company Law and

Hov; does the mushrooming or these 
economic Hydras arrect

or business organisation.
or should be

> taking Kenya 
is important to look at 

antecedents or this form

or multinational enterprises,"

we are aware.

as an

aware, 
.corporation is an offspring of company lavj (inherited 
company law-to be exact) which in turn is of course 
about capitalism.

example.

in developing positively sovereign economic systems 
v/ithin their borders?

the United States, 
rollowed by the United Kingdom, 
Republic or Germany, and Switzerland, 
including Japan and Canada, one can account for 
almost 90 per cent or the international

(84)

With such economic colossus racing the poor
nations, the immediate question is: What is the

France, the Federal

How are they likely to 
the vital problems racing the v/orld today or 
polarisation or development and underdevelopment, 
rich and poor countries and people?"^^^^ 
lawyer’s viewpoint, how useful as a tool or 
development is the legal process?
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Capitalism”, Tom Hadden

the she

2. Historical Reviev;

According to Karl ’^-larx.
tion

entrenched

Africa

North America,

upsurge in industrial •

correctly notes that 
company law provides the formal

in AsiaCChina, Japan 
and the Middle East.

concentration of production in 
This phase

Thus,
"the process

growth and significant 
large enterprises.

the capitalist mode of ' productr 
is bound to revolutionalize production

aS well as

turn illustrates 
reason'<s) why Kenya is in the position 

is today.

areas, and later, 
nineteenth and eai’ly

legal structure 
necessary to the operation of the capitalist 
system. This observation in

continually 
revolutionalizing production relations

continualiy in harmony to the prerequisites of the 
continuous development of the productive forces, 
the history of capitalism becomes that of 
of adjustment of production relations to the require
ments of the progress of productive- forces.

there was an

, as is the case in

As far back'as the 17th century, European 
companies (Dutch, Engjish, French) were well 
both commercially and strateeically in their trading 
centres in AsiafChdn« Southeast Asia),

In these 
in the late 

twentieth centuries
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formation of cartels and r’:onopol.i on.

Capitalism then ar-:>ui:ied a role v/hich only Marx

production took on a missionary role. It began to
extend throughout the v.’oi’ld by means of capital
exports thus making it possible for capitalist
ventures to be established in countries where
monopolies had not yet established themselves

P^andel points out:firmly.
The consequence of monopoly in certainn

monopolybranches and of the spread of
capitalism in certain countries is that the
capitalist mode of production has been

branches still free fromreproduced in
monopoly control and in countries which had
not yet become capitalist. This is how

twentieth
century to spread like a povjder train in the
course of a few decades.

capitalist mode of production was limited.
and eventually embracing the whole v/orld.
Every country on the map was thus transformed

'colonialism in all its varieties managed, 
towards the beginning of the

starting from the 
small part of the world to which the

Marxist analysis, was c haracteri j=ied by the.
(87)

known Marxist thinker, the capitalist mode of
had foreseen; in the words of Ernest Mandel, a well-
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economy into

metropolj s.

manufacturers from vhe

The

have” nations could and would dominate the

area of trade.

among allies in Britain,
European settlers

boosted European enterprise.

system under the 
umbrella of British commercial

The incorporation of the Kenyan 
the intern?.t J onal capitalist

was carried out by both 
and the local settler 

community concentrating in the 
Due to disproportionate political 

strength both in Kenya and

that time 
the metropolitan bourgeoisie 
class with the Asian

"Mother Country" and having the 
colony as a source of raw materials.

pressured the colonial regime into 
implementing policies which restricted African 
enterprises and -

Therefore, the main preoccupation of the early 
capitalist ventures in Kenya was in the sectors of 
agricultural production, ancillary services and the 
processing of primary products, 
facturing carried at

to the extent that
the next stage of imperialism would be where the

"have not" 
nations simply by the export of capital itself.

Much of the manu-

into a sphere of influence and field of 
investment for capital

This was exactly 
what vzas predicted by Lenin in Imperialism, 
Highest State of Capitalism^^

Kenya
being a colony meant that the British imperialist
strategy was geared to creating a local market for

interests, yokdd the
country to the interests of the



-

v;ere beiJ

in their- colonic• ;

v;as not in their interest s.

economy.

of the

very
role

the chartered

Change IQIQ ~ 1959:

they recognised that

I

that tJio British Imperialists 
on a policy of cample primary production 

rich vzei’c also to

were as committed to 
capitalism in Z\frica

was a tendency by the British 
colonial administiwtion to

and carry 
out a meaningful development strategy in the 
colony’s resources.

use of the
This lukewarm attitude could 

possibly bo attributable to the unsuccessful 
played by the Imperial British East Africa 
Formed in 1888 with its

Kenya * s
Certain considerations underpinned this 

departure from the laissez fa5re philosophy 
’’Mother Country".

The situa; i >11

not all that convinced that the 
private enterprise sector could initiate
administration was

E.A. Brett’s Colonialism

Thus up to 19215 th«;-rc

"stafe-inanage"

To begin with, the colonial

Underdeveloprnent in
’JPQ1 ic ies of Economic 

”... The British

serve as
markets j\.;- brit;:;;! inanuPictured goods meant that the 

adequacy of local capital

Company.
operations centered in Mombasa 

agent could not carry out viable commercial 
enterprises due to poor communications and inadequate 
investment base.

Another consideration is well highlighted in 

and

as they were at home, but 
its relationship to the
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state must take into account sharp differences
in circumstances. Most important especially in
East Africa was the poverty of both material

There was
no obvious accumulation of local capital or
extensive markets to be taken over..

Par from private enterprise opening up the
it was the government which had tocountry.

'pave the way’’by extensive public works and
administrative services not only for European

activity.

... In these circumstances private interests
wishing to obtain the advantages resulting
from these efforts on their behalf did not
attempt to enforce the commitment to
laissez faire
activities at home.

Thirdly, the two World Wars no doubt threw the

for settlers to put

come to the aid of
the settlers who would have become broke if their
farms had noc been financed by the former.

serious economic crisis>a factor 
which clearly made it difficult

which characterized their 
(91)

colony into a

in any meanj-ngful investment.

settlement, but also for all modern economic

and human resources in the area.

Indeed, it fell on
the’ colonial administration to



-71-

and sometimes

there is little evidence

encouragement for

One writer has illustrated the effect

duction of

War that

economic order

enterprise
Indifference in that

It was only after the Second World 
we find emergence of

The foregoing factors help to explain the 
colonial rather indifferent attitude, 
arrogance,towards organized' private 
in most of this period.

on
company formation in Kenya arising out of the 
British colonial govcrnnieht’s disenchantment with 
significant accumulation of local capital.
first period of company formation, from 1907 to 1922, 
was characterised by a low level of investments which 
were mainly in the sectors of agricultural production, 
land and property. After 1922, there were manifestations 
of expanding capitalist development "with an increase 
in the number and viability of firms as well as the 
scope of investment." Even after the intro-

the tariff structure which served in
protecting local processing and agricultural 
industries - there was no marked degree of manufacturing 
or secondary industry.

a more benevolent attitude.
This is explained, inter alia by the change in the 

particularly with the rise of

apart from developing 
infrastructure, of any positive 
organised business enterprise.
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The

and hence the

”As I have said before

was encoura-
country.

are
to be

on our part to

secure
a just price for the product

On that basis we decided that it 
necessary to give, every possible

shift in economic 
colonial company policy:

Secretary 
opening the conference of African

Governors marks a significant

gement to new capital to come into the 
One more thing should be added because it

North America and Japan as major producers, 
following extract from the speech of the 
of State v/hile

market■in the marketing 
of their goods and also in trying to 
them a fair return.

could go on. Nov; we must help to carry things 
a stage further by encouraging enterprise,both 
public and to some extent .private enterprise 
in opening out increasingly the economic life 
and improving the economic stability of various 
territories.

we were primarily concerned 
with utilities and agriculture, trying to get 
the necessary equipment and background on 
which the economic life of the territories

represents part of the economic policy being 
worked out. We are conscious that if people 

invited to sink more capital into the 
development of enterprise into the colonies a 

• genuine effort must be made 
help them in the world
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as markets

prise. colonial administration
adopting a line of encouragement resulting in

In this
accepted the Report of Taxation Inquirygovernment

Committee which inter alia recommended that incomes of
companies should be given a preferential tax treatment.
The Economic and Commercial Adviser accentuated this
in his address in Legco":

II

weapon,
or the fixed medium,

In a new
be

capacity of the
greatest

Commenting on the Report of the Royal
Commission on Land and Population in East Africa, the

could be made used of to 
build up that economic potential.

. It was our object in making recommendations 
to indicate in which way the fixed

The new economic policy which sought to attract 
new investments and also to use territories

incentives in the form of tax concessions.

Thus, we see the

country to pay but its greatest necessity is to 
fructify the land with capital^^5)

"enlightened" stance, the colonial

country not only must the fiscal policy 
related to the economic

that they seek to bring us."^^^^

for goods manufactured at "Home" was accompanied by 
a relaxation of the attitude towards private enter-
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Governor of Kenya stressed that it was the policy
of the colonial administration to ensure that healthy

emphasis beinc;
whether the necessary capital comes from

the United Kingdom or suitable foreign sources, and not

Since .railways, water and roads.much as
there was a limit to the British capital which was
available for export overseas, the colonial Government
considered that the greatest possible advantage should
be taken of suitable foreign investment and technical
help.

Of course a factor which snopm^tAd the
establishment of the multinational corporation
(notwithstanding the colonial policy of regarding
Kenya as an economic satellite for manufactured
exports and an El Dorado for natural raw materials)
was the banking network.

Standard Bank of South Africa. The expatriate banks
during the early days did not distinguish between

were: Barclays
Bank (D.C,O.)ythe National Bank of India and the

on State financial development outside basic services 
,.(96)

enterprise a
way, the "encouraging suitable private
industry continued to be encouraged in every possible

territories of their operation and the metropolitan 
area where their head -offices were situated.

still survive, in one form or another
The big names, some of which
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Tliese br'cinch banks in the

This feature

’’•The concentration, the monopoly arising
therefrom; the merging or coalescence of

this is

was the case of the
other colonies.

as of British
The economic bedrock

overseas countries
opei’af eel in the same manner, and on the

direct investment was a way of over-
• taking control over another social unit by means of 

capital export. This takes the form of establishing 
a wholly-owned subsidiary firm, the large multinational 
corporation being the investor.

and is, freedom to set up and 
operate commercial enterprises on terms_/allowed _/which . 
capital to be raised by independent investors for 
the running of a conunercial venture by entrepreneurs and

In the case of Konya, as

banking with industry: this is the history of 
finance capital and what gives the term 
’finance capital’ its context

This was possible 
a result of whol'esale introduction 

company law into the country.
of company law was.

same principles 
as branches of their head offices located in the 
various regions of the metropolitan country itself. 
As those banking institutions were serving mainly 
the "home interests", they'were quite instrumental 
in oiling the colonial industrial engine, 
is hammered on by Lenin, thus:
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The net result was/ismanagers. that the investors

corporation which is

with

As every student of

say that there are

as

and

oriented,

economy

which lays down

But it i

conceptualities can never take the place of hard deeds

but there are to be no cakes and 
are required for the benefit of the

to be no cakes and ale, 
ale except such 
company."

sectors of the 
corporations.

is the talk of African Socialism 
in broad terms the Government’ 
of economy.

a more

or shareholders should be free 
capital from a

multinational 
a direct product of the 

capitalist system of law is basically, concerned 
’’the benefit of the shareholders

Thus, the

s policy in the field 
is evident that fine rhetoric 

which speaks of "socialism" in the sky of

Of course there

"to withdraw their 
concern, without damaging that concern, 

either for consumption or for reinvestment in 
profitable enterprise."

as a general body".
company lav/ has learned almost 

by heart, "the law does not

Kenya’s independence in 1963 did not mean 
disengagement from the political, economic and 
social edifice established by the colonialists j 
the basic structure still remains "externally 

in part through the continued influence 
and control of strategic 
by multinational
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The

talks of
sector

Yet,

development althou.fjh of a chanrod nature:”..

Kenya there is the basically false assumption that
there can be a harmony of interests betv/een private
capital, including private foreign capital, and

public

As historians recall, the colonial pattern of
foreign capital investments vzas geared tov/ards labour
intensive export-oriented primary producing areas with

unskilled labour.

primary

Another notable feature is the rather diminishing

Government as the representative of the
(101)

Through
out the confused talk about African Socialism for

in replacing the yesteryear coTonialism.
White paper on African Socialism and Its Arnlicatlon 
to Planning in Kenya^^^^^ talks of "establishing 
Africans in a firm position in the monetary 
by ensuring that a large share of the

interest in Kenya.

planned new *
expansion in African owned and managed." Yet, external
economic dependence continues to be the pattern of

the attendant abundance of cheap.
The colonial economic system has, however, undergone 
great changes, esp’ecially after the second World War.

- There has been a pronounced shift from 
production^to processing industriesfrom export
orientation to import substitution, from labour 
intensive, primitive techniques to scientific capital 
intensive more up-to-date ones.
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domination over Kenya. The United States of
America seeing set to take over the lead and Japan
has joined the ranks of creating the

Thus companies like Union Carbide,*Del
extended their tentaclesetc.jhave

to the country. there have been some forms ofTrue,
control over the pov;er of the multinational
corporations but these have not been effective. The
neo-colonial link characterized by a combination of
formal state sovereignity with de facto dependence
and exploitation by foreign monopolies continues.

Evaluation of the Multinational Corporatio.n3-

Multinational corporations are not in Kenya
As Lornho’s accountantfor the country’s health.

has said:’’When it comes down to it, there is only
one thing that matters.
expect to receive in London. During the
period of the launching of Rothmans of Pall Mall
in Kenya in I966, the then Vice-President of Kenya

ties in the country vzas asked whether he did not

who was about to resign from the second/^Government^top 
post to direct the multinational corporation’s activi-

and that’s the cash we can 
.1(102)

"Invisible

role of Great Britain as a leader in the economic

Empires."
Monte, Mitsui,
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of apartheid and his

South African antcrests.
company.

\ primarily geared to 4.. the problem of producing more

1 vzhole population of the host country. How true
is this?

in the first place, direct foreign investment
• involves much more than the simple transfer of

(The words of the late
Ronald Ngala are apt here: ’’...Capital should not be
just like river running from London, coming to Nairobi,
back to London. That kind of

no

Multinational corporations

diverse business practices 9

thereby raising the overall living standards of the 
„(104)

capital or the establishment of a local factory in a 
"Third World" nation.

use to our people.”

and

new role as a cog in the

goods, more foodstuffs, more products and services.

as "efficient instruments whose role should be

you not as a politician but as Chairman of the

carry with them techno
logies of production, tastes and styles of living 
managerial services,

foresee any conflict in hie staunch opposition

Here all I am concerned v.’ith is the interest of the 
company."

Multinational corporations have been described

giant’s v/heel of growth vzhich partly thrived on
His ansvzer:^‘ I’m talking to

capital flowing from London to
(105) )Nairobi and back to London is
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including co-operative arrangements, marketing
restrictions, advertising and the phenomena of trans
fer pricing. Unlike certain types of foreign aid.
the pui’pose of multinational corporation activities
is far from charitable.

of the countries in which they operate.

The advocates of private foreign investment

faire coloniaiists vzho firmly believe in the efficacy
ee market mechanism whereand beneficience of the

the actual operations ofGovernments. However,
multinational corporations tend to be monopolistic
and oligopolistic in practice. Price setting is

a result of international bargaining
and collusion than a natural outgrowth of free market
supply and demand. Professor Benham in the book

you are
same time

increasing your own profits.

in his book
Neo-Colonialism rThe Last State of Imperialism states
that at its imperialistic stage. finance capital’s

In many instances, they 
have little to do with the development aspirations

Economic Aid to Underdeveloped CountriesfcorrectTy^ 
notes that it is pleasant to feel that 
helping your neighbours, and at the

’’hands off” policy by host

achieved more as

tend to be free-market, private enterprise, laisses-

And the late Kv/ame Nkrumah,

this is usually defined as
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stmciU. which at

Nkrumab furlhcr
observe s:

•’The many consortia which

in the majority of the new states revolve

lar^’oly about the fin.ancial and indus-same

that have rooted themselves

firmly since the inception of colonial rule .

Such changes

changes of influence that have occurred within

themseIves. The dominating influence

is held by the ubiquitous American formations

of Morgan and Rockefeller, with their British

and European associates following behind. Dying

colonialism is reviving in the international

These coalitions

of competing organisms reflect the global character

that financial monopoly has attained under

the dominance of the most powerful imperialism

that of America. sign of

the struggle for the survival of the older
imperialisms against the fierce questing of

of American
imperialism, whose

driving it outwards more and

vaster productive forces is

They are also a

arc being established

the groups

than can be obtained at home.

coalitions of neo-colonialism.

trial groups

a greater rate

primary need is to find spheres of

.,(106) more.”

overseas inve-

will return profits

as there are correspond with the

the more powerful aggressiveness
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firestone Tire Rubber Company in

illust ration of the s t rangu 1 a t i ojir.ibiT’.i

cffc't' by a multinational

F i res t one wa s' ount ry .. I

.1 rime when the fledging ’’slave freethe
ring the shores of pauperization.count, r y ”

, Liberia had dependedH i t.her t o
base but ther. o bolster

depend(‘nce

which were
loan.a EuropeanP r e -s i d e n t

loan offered to it bythought that aL i b c r i a
its dependence on Europe.ight loosen

American firm was offered far reachingAccordingly the

c o n c e s s i o n s t

granted the right towa s"The Company
extensive rubber plantations, which.introduce

claimed were thein 1970 Firestoneeven
the loanHowever,the world.inlargest

virtual reorganisation ofinvolved a
•s controlLiberian government overthe
American financialIt acquired anf inance.

to be nominated by the U.S.who wasadviser,

and a number of American subordinate.President,

and auditors who had extensiveadvisers

The company controlled the onlypowers.

had wroght disastrous ramifications
A '

highlighted by the lynching of the first

her sagging economic

i s one

on loans from Europe
was nea

to arrange

invited into Liberia in

on the national sovereignty

The rob’ of

Fi rcstonc m

1-ion’s at
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either

of these Americans. The compani' also held all
most important distributorship of Unitedthe

and European consumer floods and could

even
the Liberian diet. Labour relationsitem in

Wages were lower than thosewere
onein the

which a number of rubber trees

This could onlyanomalous situat ion Ian
bitternesssuspicion andfuel

from the

cfollows a

dedication fittingly read:

"This monument erected by the people of
Liberia is dedicated to the great relief

effects

permitted to raise any debts, 
external or internal without the permission

that when
- which even today religiously

fairly tense.
Gold Coast and Nigeria and after

political tag 
monument whose

were 
security system'.'

Quite 
disagreements, 

host country.
the loan was finally repaid in

States
influence the price of rice, the staple

surprising
the country

apitalist 'path albeit the beguiling 
of humanistic capitalism - erected a

1952,

It was, therefore, not

brought to the country by the Tubman admini
stration in the retirement of the 1926 loan 
with its humiliating and strangulating

local bank, and the government was not

dispute in
burned, Firestone set up its own

(107)
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just rrowinr and
exporting rubber and it was

a
fully integrated tyre manufacturing plant in the
country.

Kenya where the company has established its 60th

Any observer of Chile knows that not only ITT
but other multinationals conspired with the CIA and
elements in the State Department to bring down the

oil multinationals

OPEC from which the

only in 1970 that _the 
multinational corporation agreed to establish

brought down Mossadeq when he 
tried to nationalise the oil

on the economy of the nation."

government of Al,l Gng e. with repurcussions not only 
throughout Latin America, but also in Europe. Simi
larly, one does not need a Leninist theory of imperial
ism to see the manner in which the 
and foreign powers

The Firestone Tire & Rubber Compan5" operated 
in Liberia for more than MO years

next to

factory overseas, notwithstanding po©r quality 
standards of the company’s products.

the world’s second largest producer of tyres 
Goodyear. Its operations have been introduced into

company has been growing bigger and bigger and is now
Despite the tarnished history, the

majors, with a delayed 
political impact in the rise of 
vzorld is still reeling. There are also some arguments 
(for example a recent article by John Kenneth Galbraith
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) that multina-

But

that the activities
of multinational companies come into critical focus
and where conflict of interest is most likely to
arise. At best they can make a valuable contribution

they display an attitude which puts their interests
above those which are best for the host country - hence

chairman
of a multinational, food company, writing in the

outlook the mor.e
important the

the poorer the malnouri
shed are, the more likely they are to spend

a book which mainly pointed out that direct foreign 
production tends to substitute for trade.

more rapid spread of technology, 
a better internatior.f-l division of labour, greater 
productivity, greater aggregate employment" and that

small luxury of a flavoured 
soft-drink or smoke,to the dismay of many 
would-be benefectors

tionals have promote

Columbia Business Journal on the subject-of marketing 
in developing countries.

"a

a disproportion<ate amount of whatever they

"Im I’raise

to the development of a country's economy; at worst

thas is "the old care for international trade?"

the statements from men like H.Walter, the

Bertil Ohlin, recently gained the Hobel Prize for

It is in the "1’hird World"

"How often we see in developing countries that 
thts poorer’ tlie economic

of Mult a nationals" (HO)
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have on some luxury rather than on what they
need•.. We try to do
it at IFF.

a

proportion of foreign technology contracts which
contained prohibiting or limiting clauses on
exports was 9Q?5 in Peru,
and 83% in Bolivia. (It has been estimated that the

holds only 1 per .cent of the world stock
of patents). As for other contributions to interna-

. countries.”

Iran
and the Philipines to sue

There are other abuses brought about 
protected MNCs:

Selected Developing Countries" stated that:"V7e may be 
justified in concluding that they (Global corporations) 
do not offer any marked benefits to the host

As for transfer of technological benefits, 
UM study between i960 and 1970 found that the

by the' 
the 1978 US Supreme Court decision 

upholding the rights of the

"Third World"

tional trade a 1973 UM Report on the "Plow of
Financial Resources, Private Foreign Investment in

Perhaps it will for you too."

Observe, study, learn.

97% in Piexico, 93% in Chile

government of.India,
six pharmaceutical companies 

for alleged price fixing- the I975 ruling when 
United Brands was fined £400,000 by the Europen 
Comniission for commercial malpractice.

It seems to pay off for us.
(Ill)
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The Multinational C<^rnoration and the
Challenrc of Capitalism

The authors of Lonrho Portrait of a
Multinational note that Lornho’s ambitions now stretch
beyond the borders of Plack Africa.
said that the
companies,

over

The authors of the above quoted book
to

companies.

The authors

"In an

as an exercise of
accountability. the role of the

Rowland has 
"future lies with international 

with consortia set up by different nations 
getting together and tackling today’s needs all 
the world,

era when there is a 
within the

"The devotion of these to the priorities 
profit have come

of private 
under increasing attack even by 

conservative Arab regimes, which have sought to disposse
ss the oil multinationals of their traditional role in 
dominating supply and marketing." 
continue:

capitalism, to the

possibility of an
African and Arab challenge to capitalism itself and 
to its major agencies in the multinational

mounting hostility.
very homelands of

role of the multinational
power without

very
correctly point out that the real challenge 
Lornho’s future lies in the
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multinational is

And the
more

degree that the

associated with V/estern

and
will be asked whether the sort of system
represented by the multinationals is
necessarily the most just and productive for
Africa. The issue is not whether Lornho is
the unacceptable face of capitalism but
whether capitalism is

host
The

investment lies in
the contradiction between the investors’ interests
which are purely and the.host States’

case
cause for concern:

unlikely to escape 
scathing criticism in. Africa, 
criticism must be the

commercial, 
requirements for its economic and social development.
The words of Justice Harlan in the Sabbatino 
still gives

Quite a number of countries in the "Third World" 
are quite liberal even though the appeal to foreign 
capital does present certain dangers for the

...Expropriations take place for a variety 
of reasons, political and ideological as well

going to have an accepta
ble face in Africa at all."^^^^^

scathing to the 
mulvir,3tionals are inevitably 

economic dominande. 
Ultimately, however,' the- question must

country’s economic and political independence, 
paradox of private international
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as economic. When one considers the variety
of measures possessed by this country to make

coercive effect of judicial invalidation of
acts of expropriation dvzindles in comparison.
Tlie newly independent states are in need of

a climate unfavourable to such investment by
wholesale confiscations may well work to their
long-run economic disadvantage. Foreign aid
given to many of these countries provides a
powerful lever in the hands of the political

nationals.
Thus poor nations are faced with undue pressure on
one hand and poverty at home.

Partly because protectionism in developed

the second
.The Export Com-

This can, 
in the OAU Document (Document 

C14/261) drawn up before the convening 
UNCTAD in New Delhi in Play I967.

branches to ensure fair treatment of United States 
«(115)

countries is difficult to get rid of, partly 
because more aid 'is hard to oome by, less developed 
countries have looked for partial solutions in the 
field 01 expansion of manufactured exports, 
for example, be seen

of

continuing foreign investment: the creation of

mittee on Trade and Development of the Organisation

secure foreign investment, the permisive or
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on Intor-

to discuss

K’ev; Delhn .

vze^ro variou-s

developing countries. ’’ Early 1970 was as

semi-processed

related to the present

to

as undertaken before
general system of

preferences.

as restrictions
and the questionable

The general system of 
preferences was to include processed and 
agricultural and primary products

designated 
the date on which a general system of preference 
was to enter into effect.

to be closely 
and foreseeable production 

capacities of African countries.

of African Unity and the WorkJ ng Party 
Africa Trade of the UN Economic Commj SSI on for
Africa decided to call joint meetings
Africa’s objectives and strategy at 
Among the outcome of these meetings 
recommendations on the

to developed countries 
a result of contractual obligations 

the entry into force of the

The main difficulties in expanding exports of 
manufactures have been described 
imposed by the advanced

so as

"Expanrsion and Piversificaticn 
of Exports of Manufactures and semi-manufactures of

Moreover, no retaliatory 
measures should be taken by any developed 

country against any developing country on account of 
preference granted by the latter

In addition, the

countries,

general system of preferences was, except on proven 
grounds of over-riding national economic interest, 
provide for duty-free entry.
discriminatory
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restrict i on3- altliouch not of great relevance to
industr:i-il ^tratcgS' in the less developing countries;

the poor nations seem to be clamouringon the other.

there is
preferences in
manufactures.

nev/-colonial form of

members of the Association of.Addressing
Commercial and Economic Diplomats in 1977> the
Kenya’s Minister* for Commerce and Industry stated:

Multinational corporations areIt unique
instruments for transferring technological

management abilities and capital

regrettable that some UNCTAd 
seeing the right path of self-reliant

The simple fact is that unless the poor 
countries establish meaningful industries as opposed 
to industries run by multinational corporations and 

forms of industries like assembling.

know-how.

other nebulous
really little point in insisting on 

respect of manufactures and semi

members vzhilst 
industrial strategy have nevertheless opted for 

industrial plants.

Noting that the relationship between the Kenya

for preferences without having a solid and sustained 
industrial strategy in the first place.

It is

policies in the developing countries themselves.
The devc-joped nations have removed some of the

4. <;ii6) to countries wanting rapid economic development.
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mu 11 i nil L i oii.i I

sides to work hard everyday in order for theb o t h

svicecd'*, the Minister

beforenational governments

of the factors of the "uncacceptableCiting some

face of capitalism” brought about by big businesses.

observed that multinationals oftenthe Minister
which sometimesemp1oyed

deprived the host country of

exchange as well as

local currency regulations.often used to evade

in’’Third World” countries like Kenya are,

of international capitalism, experiencingthe context
dependent developmentthe kind of
Such countries may show very rapiddiscussing.

National Product (GNP),of Grossof increaserates
that the material wellbeing ofat the very

of the people remains stagnantthe mass
the present GNPdeclines.
impressive figure by, quite anis

standards of the poor nations.the
good indicator with regard to the wealthy

urged multinationals

valuable foreign

could dove 1 op.

arbitrary pricing policies

any services corporation

corporation was

no way a

we have been

to adjust thei r po1 i c

or even

With reference to Kenya, 
(117) US$2,900 million

Such techniques were

some th in,’ ’’akin to

uii i on t o

tax revenue.

ics to suit the interests of

Gove r nm<*n t and

same time

However, this is in

marriage where it is incumbent on



who lias to toil on thenVan ordinary peaof
Shamba foi’ about

of a. multinatioiicil corporation.executiveof an avera<;e
Thus the country vzould

of doing tilings with a
will lead to greaterrun

sheindependence because
take over by themselves. .skills and infrastructure to

a signifi-
I

thetic
has been no

The wordseconomy.
here:

’’Although the

it hasits
. also linked its

This class provides the

of international firms seeks to create
further wealth and

Marxists who suggest that the

capitalist interests.
investment climate within v/hich the ’external

the adopted development
will have developed the

political class bases its
the first instance upon

The position
the local bourgeoisie is

grov;t h rat hi or
foreign models rather than evolving indegenous ways 

dozing hope that in the long

cant part of
to the multinational corporations and there 

significant effort to indigenise the country’s 
of Richard Sandbrook are handy

in Kenya has been that
in effect sympa-

seeni to be pursuing economic

yearn to earn one month’s pay^4 to 5

estate’

It is not only

’modernize’ the economy.

privileged position in 
control of the political apparatus, 

future to that of foreign

than development and to be importing
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rhe colonial past. owi ng toi nKen v.i n

theth ei n t <• r t w i n i ng o fthe

and big ( i . e . f o re i gnc lass1
< 11 a >

T ndepcndenc t*

dependenceof economicshiftre sn1t ed

has notbut itUSA

thenat ions are a tthe poorthatfact'hanged tlw
Tnimperi a 1 i st st ructure.wor1d-wi deb o 11 om

Kenya’s challenge is to disengagesuch s i tua t ion,aa

international monopoly capitalismfrom the web ofitself

i nt e rna1coherentby cvolving a

Th isnot yet in sight.re 1 i a ncc , a

Ministerborne out by words by Mr. Mwai Kibaki,i s

Che inaugration
longer experimenting withNoting that Kenya

, Che Minister (who is also the

Vice-President) noted:country’s

in our experience ofhave found our way"We
goingthe last 15 years.

n (119)is going there withand us .we know who

The above statement summarises quite unerringly the

t ranqui1 and

the Kenya Government and the multinationalbetween

complacement relationship existing

development ideologies

control ]••(!) bus i tvs s . ’’

of Finance, when speaking at

of Barclays Bank of Kenya Ltd.

We know where we are

strategy of self-

more control

a party hosted to mark

met roj.ol i s mav have

wa s no

interests of

{ n a

never have been nations.

c’nd of a

poor nat i ons

over the

from Fraiv (• «r Britain to the

onomv r h.an

i ’td i gpiioiis pol i t i ca

might h.ive

process which is
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Ccrporations.



IllC H A P T E n

THE NATURE OF INVESTMENT INCENTIVES OFFERED
KENYA GOVERNMENT:AN APPRAISALBY THE

Legal Guarantees in General1.

be harmonized vzithpart of sovereign governments.
national legisla-their powers and responsibilities as

ters?

position of investors.let us take the
little or no

be created at a later date.
when a favourable legal situation has

existed for a sufficiently long time. or when the

stable that there-is little probability of any radical
In addition foreignchange in the immediate future. 9

investors wish to be assured that they will avail
both at present and in the future.themselves, a

definite legal treatment. specified in the relevant
legal instruments, and that consequently they need
not fear any major changes in local legal or political

would be unfavourable to theirc ondi t io ns t hat
interests-.

Lez2:al guarantees to foreign investors are

possibility that an unfavourable legal situation will
These • investors gain

2 First,
These need to be assured that there is

some assurance

To what extent can legal commitments, on the

country’s economic and political structure is so
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issued by states to either a single state.

single private person.

Guarantees are sometimes granted within the

provisions of
accordance with them.

foreign investment.
importing states

usual eachhandment. On the other
state may guarantee the security of investments of
foreigners in the state or of investments by the

or of specific instruments addressed to each particular
investor.

The proposition to adopt an international code
as regards the protection of foreign investments has

ill ■

they form a part of the international legal regime; 
in other cases, they (guarantees) may originate in, 

municipal law and instruments issued in

States may grant protection to foreign investors 
by concluding international agreements regarding

Capital - exporting and capital -
conclude bilateral agreements.

< state’s nationals abroad, by means of general promises

been mooted since the "free trade philosophy” got

several states, a category of private persons or a

framevzork of international instruments in v/hich case

may
or all states may conclude a single multilateral
convention governing the treatment of foreign invest—

and as is
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by the increa-

were
such that an idealistic movement
the achievement of such a code.
hope proved forlon in the end. and for good reasons.

In the first place there vzas

poor

capital supplied thereof.
undertook in the unreasonable or

to the foreign
reasonable opportunities

to

as between

with the object

accentuated from the early 1920s.
World

economic problems
an amicable comity of nations) 

took form towards

security for existing and 
give due regard to the desi- 

rability of avoiding discriminations 
foreign investments and to

The Charter expressed the need and the salutariness 
of international investment, 
and the creation of

private as well as public, 
a machinery for protecting the 

Capital-importing countries 
Charter to- avoid*’ 

unjustifiable action" detrimental 
•investors’

the demand of powerful
American business groups but the lot of the 
nations was given

at Havana,
The relevant previsions had been 

incorporated in the Charter at

, tr was the Charter of the 
International Trade Organization (ITO) signed 
Cuba in March 19^)8.

enter into consultation or 
negotiations with other governments

But the movements’

interests, to provide 
acceptable to them and adequate 
future .ivestments.

some attention in the final deliberations'.

After the 'Second
War, the winds of optimism(fanned 

sed consciousness of international 
and the search for
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or concludinr^ bilateral or multilateral arreements
relating to such matters.”
spectrum, the Charter expressly espoused the right
of capital-receiving countries to interfere with
foreign investments through screening restrictions
on the ownership of enterprises and any other

Such a provision was obviouslyreasonable requirements.
incompatible to the interests of the American (US)
big business and this opposition no doubt sapped
the support for the.Charter and indeed resulted in the
non-ratification by the V/ashington Administration
and other signatory states.

Another multilateral international instrument
dealing in part with the protection of private interna
tional investment was the Economic Agreement of

signed at the Ninth International Conference ofBogota,
19^8.American States on May 2 The relevant provisions

~ which form Chapter IV of thethat is articles 22-2?
Agreement, are similar to those enshrined in the

though the former are more comprehensive
and forceful.
ness of foreign investment and invocation of general
guarantee of "equitable treatment especially non-

when excessive. The Cha^rter also forbade

It

discrimination.

' Havana Charter,

transfer of technology in its various
forms is accomodated, and so is the need to lighten the
tax burden.

There is re-assertion of the beneficial-

At the other end of the
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the imposition of "unjustifiable on
the transfer of earning and capital outside the
capital-receivinf^ state.

prompt, adequate and effective manner."
provisions became terminalogicallj^
constant use of indefinite words such as
"unjustifiable", or
several states attached at the time of signature

reservations on the scope and effects of theexpress
especially the article dealing with

expropriation». The Bogota Agreement, like the ITO
Charter proved to be another still-born baby and has
never become legally effective.

The likelihood of a general
various

A code’s provisions. if they are to
afford

The Charter’s

"just”

consensus embrac ing 
an effective investment, code is fettered by 
considerations.

some protection to foreign investors 
to limit the 
in it/120)

relevant articles,

restr?’ ct ? ons"

, would have 
sovereignity of all states participating 

In addition, it is palpably clear most of 
the proposed international investment codes are unilateral 
in a number of ways.

"equitable".
"appropriate”,

"fair compensation in aout, there should be payment of

anaemic through the

What ’ s more..

Nationalization was allowed.

Sts to the disregard of the host states’ interests.

Such codes usually show unabashed 
pull towards the protection of the investors’ intere-

but that this should be non-discrirninatory and in 
accordance with local legislation, and that once carried
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Such an approach cannot bo justified whatever allowances

The

ction.

an

exporting states’ predilection for bilateral agreements
on the protection of priva.te foreign investment. The
treniu^s of course a relatively nevz phenomenon. Granted

foreign merchants and investors had been concluded by

post-Second War treaties vzere on the trader and merchant
basis rather than on the industrial investor level. After

The United
example until

recently- for several

rather generala
manner with foreign investments. in its treaties with
underdeveloped countries. Since 1957, the Federal

The realization of the difficulties besetting 
the creation of an investment.code is one of the main
reasons giving rise to the trend of major capital -

years it continued to conclude 
occasional agreements dealing in

the capital - exporting countries, nevertheless the

rather than the host state that is in need of prote-

are made, as for example the scarcity of capital, 
misleading view is that it is the foreign investor

the war, treaty provisions dealing with investment and 
investors gained significant importance and practice. 
The United States first inaugurated a series of treaties 
dealing chiefly with investment problems.. 
Kingdom did not follov/ the American

that in past provisions concerning the protection of
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So the sweet

IIparty

independently of the manifold
and economic domains. As regards the repatriation of

the

invested an:/ capital vzorth that name in Germany.

’’equality to contract" states that both countries

accordance with legislation."
Naturally,

would be investors.

Some of

mutatlg mutandis>

more
The protection afforded to

capital and profits in the event of liquidation, 
foregoing observation holds water since Kenya has not

can develop 
incursions of political.

the Treaty also affords the facilitation of 
travel and residence of

partly attributable to 
the absurd tr;.ditional approach that law

the other observations made in 
connection with investment codes

oi* companies of either contracting 
may bo alright from the point of legal finesse 

but definitoli’ exhibits unmitigated nescience of the 
ABC of ecojiomlcs vzhich is

geous posit i>ri vis-a-vl s the' Treaty.

undertake to promote as far as possible the investment 
of capital by their nationals or companies and "admit 
such investments in

In the same vein, the Treaty in its exhibition of

Gerinany dr th<-

are also applicable, 
to bilateral treaties (e.g. the one 

already referred to between Kenya and Germany). A 
Treaty s language is usually general and amenable to 
than one interpretation.

phra Zio , " n a 11 o n<il s

benfleiary and thus has more advanta-
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size.or

investments.

2. Leral Protection Under Municipal Law

Tn view of the difficulties and limitations of
international arrangements, multilateral or bilateral.
the need for legal guarantees to foreign investor is
chiefly through municipal state action. Since it is
the capital-importing states that are in need of

is usually they that offer legal
guarantees to prospective investors.

(a) Foreign Investments Protection Act

In Kenya, for example
the Foreign Investments

Protection Act. the Minister for
issue a Certificate of

Approved Enterprise to foreign nationals who invest
if the

investors is also limited by the fact that the treaty 
is going to apply to all investment

but rarely
to expand it to any and all

Under the Act,
Finance may in his discretion.

, the major instrument for 
foreign investment guarantees is 

(122)

foreign assets or re-invest their profits in Kenya, 
Minister is satisfied that the investment will be of

s regardless of type
A capital-importing state may be prepared 

to offer more extensive protection to certain individual 
investments or ce-»"t^in kinds of investment, 
will it be willing

foreign capital, it



Now

on the
system being adopted.
a writer has put the

a project will:

(a)

(b)

(c)

country by raising the national income

economy.

”No approved enterprise
thereto shall be

such enterprise
except in

accordance with the provisions compul-
acquisition and the

payment of full and prompt payment of the 
compensation contained in Section 75 of the

or promoting the diversification of the 
(125)

Section 8 of the Foreign Investments Protection
Act reads:

the proposition that
phrase has been interpreted to mean that

-105-

of Kenya,

lead either to an earning or saving

"economic

compulsorily acquired.

result in an increase in the economic
to the country, or

or any property belonging 
compulsorily taken possession of, 

in or right over
or property shall be

vzealth and social stability of the

and no interest

interpretation can 
differ from place to place depending 
economic

of foreign exchange, or

"economic benefit to the country."

result in a gain or technical knowledge

benefit" is a loose term whose

However, in the case

concerning
sory taking of possession and
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AcC No. 5 of 196Q)”.

fears f r om the
owners

political instability under Black rule and chat the

d i s e d .

African National Union) that

willingly accommodate foreign investments and offer the
(124)necessary protection thereof. The Government i n

Protection Bill

underlined that

to accelerate industrialisation in the One ofcountry.

them involved Government investment in the industrial

joint venture with a private

investor.

for industrialization by local citizens

in company.

co-operative movement in the field of commerce and

industry and the fourth one was the encouragement of
foreign investment. It was mainly the latter method

of accelerating industrial development that

Thus the

the Government's policy

a

Bill sought to strengthen

introducing Che Foreign InvestmenCs

ruling p.'irCy KANU (Kenya

Const!cue ion of Kenya (i.e.

security of private property would consequently be jeopar-

sector either

The second was the encouragement of investment

On the eve of independence, there were

the Administration on the morrow of independence would

as individuals or

legal aura.statements on investment by giving these

Ibis was so notwithstanding assurances by the

there were four ways in which they hoped

of private enterprises that there would be

The third was the promotion of the

singly or in a

was the hub
of the foreign Investments Protection Bill.
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Such sentiments v/ere described by one Member of
thus:Parilament

to develop a democratic
a

need tobe democratic
shall be respected.secure

Secondly,
foreign
this

In the spirit
Bill

investors, guaranteeing

freedom

investor’s guarantee

in the

Exchange

rauch difficulty.

(b)
quite interesting in thatThe case

Enterprise, 
of compensation

the foreign 
event of nationalization is

Applications for

of laissez-faire, then the Foreign 
constituted in effect

granted without
of dividends

that property
the things which this Bill is

dealing with.
investors that when 

investment is not going

the foreign
foreign loan capitals, 

„(126)without good cause.
which is

repatriation
Control Department of the Central Bank without

"a bill

socialist mustsocialism in this country
then first of all we

. . If . . . we v/ant

Constitutional Protection

Investments Protection
of rights for foreign
of repatriation of profits (in proposition to 

share of equity) interest and repayments on 
and abjuring expropriation

The Certificate of Approved

This is one of
we need to assure

much difficulty.
are usually approved by the

they invest here 
to be grabbed^^^5)

of Kenya is
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(1)

such as to(2)
afford

in

(3)

(1:

V •

the

Government

provision 
that taking of possession or acquisition 
for the prompt payment of full compensation.

"the Government was by virtue

which the plaintiff alleged had been 
compulsorily taken of" by agents of the Government.

admitted liability acknowledging that
of the Constitution and

foreign ir.vestnient is guaranteed in the Constitution. 
Expropriation of property is undertaken only when the 
follovzing conditions are satisfied, that is to say:

is made by a law applicable to

he necessity therefore is
reasonable justification for 

the causing of any hardship that may 
result to any person having an interest 

or right over the property; and

A-ly, the plaintiff claimed compensation 
Constitution of Kenya for land and certain movables 

wrongfully and
The

health, town 
development or utilization of any 
property in such manner as to promote 
the public benefit; and

the taking of possession or acquisition 
is necessary .in the interests of defence, 
public order, public morality, public

and country planning or the

In the case of New Munyu Sisal Estates Ltd.
"in terms of...
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Common law obliged to pay compensation to the
plaintiff" and accordingly paid into
"full satisfaction of the plaintiff’s claim.

can be
the

The

But behind this

vindicates the thread of
the principle of class

interest cannot form the basis for classes
represent private interests and thus’ the state becomes

he stated in effect
* that the Bill smacked of a colonial imprint:

”•••the so-called

benefits which our people get from those -
investors but only to see that its capital was

The constitutional safeguards offered 
explained easily.

of state.

facade was the surveyed capitalist path to be followed.
This situation clearly 
analysis in this Study, namely:

the instrument of private property contrary to the 
overall well-being and interests of the entire nation. 
A radical Tlember of Parliament was aware of this 
during the Parliamentary debates on the Foreign 
Investments Protection Bill when

In the first place, the Constitution 
of Kenya, though arrived at after lengthy negotiations 
cannot be said to be authentically Kenyan.

court a sum in 
it(128)

guarantee in the Constitution 
was imposed on us by the imperialist governi^ent 
because it was only interested in its capital 
in this country; it was not interested in the

with its "kith and kin" living in Kenya 
was keen to see that the sanctity of private property 
was spelt out in no uncertain terms.

"Mother Country"
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h(12?)safeguarded.

(c) Concess i on Agreer:(?nt s

State guarantees to Foreign investors may also
be specified in character designed to serve the needs
of particular investments.
concession agreement xvhich involves the conclusion
betv/een a State and a private person and providing for
the grant by the State to the individual of certain
rights or povzors *..hich normally would belong to and

Typical examples ofbe exercised by the State.
concession agreements are those relating to mineral and
other natural resources or to the operation of enter
prises of public utility.

minerals in KenyaProspecting and mining for
are

Titles which may be granted under h
the Mining Act are as follows:

(a)

on any
land open to prospecting by the holder of a valid
Prospecting Right.

(b) Exclusive Prospecting Licence - This
offers protection while one is prospecting.

Protection Area - This is a temporary 
exclusive right to prospect which may be secured

controlled by the Mining Act and its subsidiary 
legislation^

Of interest is the
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Special Licences(c)
these are of a special nature and such licences may be
granted only in respect of land which has been closed
to prospecting and mining by the Government and which
is re-opened specifically for the purpose of the *
licence(s).

Although the British companies. British
Petroleum and Shell have failed to get oil, they have-
retained an important offshore concession. In terms of

done theirThird World oil-politik they had.
prospecting duty in

not to mention alarge slice of distributive business.
stake in the Mombasa refinery.

Total Exploration (a subsidiary of
French

Government
milewith the Kenya Government to cover sq.

area off the coast beyond the 200 metre watermark.

Chevron have a vast middle section on land.
flanked by a Surmah - Adobe - City Services concession,.

-and another operated by a Whitestone and Louisiana Land

of the Chevron stake there is a consortium of Canadian

after all.

Land are in one an adjacent block with Whitestone

a il0,000

As the name implies.

a country where they enjoyed a

companies and the American Louisiana Land, and Louisiana

and exploration partnership, while on the other side

Compagnie Francaise de Petroles) in v/hich the 
has 30% stake has formed a partnership
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Oceanic have aIndustrial,
Shell’s

offshore
with Total and Wainocoof Mombasa to the Sor.ali border

innine groups aresome

The Leral- Effects o.f State Guarantees(d)

law starting off

international law committed in respect of the company
On 15th March I963by organs of the Spanish State. Z

the Spanish Government raised four preliminary
Briefly the

Court
diplomatic protection of shareholders could create an

obj.ections to the Belgian application.
considered that the adoption of the theory of

of Canada operating offshore to the south, 
the field.

All in all.

nationals,

a Texan outfit.

company on account of acts said to be contrary to

shall look at the case

VJhat are the legal effects of State’s promises
and state practice in foreign investment protection?

this juncture, we 
with the .International Court of Justice

decision in Barcelona Traction Case.

In this case, the Belgian Government filed with 
the International Court of Justice an Application 
against the Spanish Government claiming reparation 
for the damage allegedly, sustained by Belgian 

shareholders in the Barcelona Traction

concession on the Tanzania border. B.P.
licence takes in their old hunting ground north
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nowev?r, noti:'.r^ that Belgiumeconomic relations.
pointed outthe Coui-?• ncvert'.helesslacked jus standi ,

that the national state of ta- company is perfectly
far itfree to decide hov/
The World Court noted that theprotect the company.

relations in v/hich

exercisang diplomatic

VZhether in

the

considerable development in the protection of foreign
The court continues:investments.

’’...vfithin the limits prescribed by international
a State may exercise diplomatic protection

by whatever means and.to whatever extent it

Should the natural or legalState is asserting.
person on whose behalf it is acting consider that
their rights are not adequately protected, they

the rights of both the State 
protection arid the State in respect of which protection 
is sought have had to be safeguarded.

form of multilateral or bilateral treaties between

first sight but that
formed in a period characterized by an intense conflict

It is essentially bilateralof systems and interests.
relations v.’hich have been concerned.

law.

is appropriate for it-to

ccuri'-v in international

the lav- in this case had been

thinks fit, for it is its own right that the

lav/ on foreign investments did not look solidified at

States, or in that of agreements between States and 
companies, there has since the Second World War been

atmosphere of confusion and n
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have no remedy All
if

furthering

with
corresponding sanctions.
• • • It is quite true that
that, a State should

has been the victim of
law. Thus a
effect that a

The first

regarding expropriation

abroad, 
the right

are nationals.
an important difference 

between the effects of promises

important legal effect of 
to foreign investors

in international law, 
they can do is to

obtaining redress. The 
municipal legislator may lay upon the State’ 
an obligation to protect its citizens 
and may also confer and clothe

the promises
Which are made through instruments 

of public international law relates to 
and extent of diplomatic

when the State 
responsibility is invoked is the national

State of the company.”

the possibility

a company which
a violation of international 

theory has been developed to
the

resort to municipal law, 
means are available, with a vievz to 
their cause or

it has been maintained 
for reasons of equity,

be able, in certain cases, to take up the protection 
of its nationals,.shareholders in

intervention on the part of the 
State of which the investors involved 
There is in this connection

the
State of shareholders has 

right of diplomatic protection 
whose
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such asand those of promises on other matters.
exchange restrictions or taxation. due to the
differences in the customary rules pertaininr? to
these two categories of matters.

condemns such action under certain conditions. even
though the precise content of the rule and related

(It should. however, beconditions are not very clear.
noted that a state has a right to expropriate so long as
this is done under the accepted principles in interna-

These will be mentioned later.) The impor-tional lavz.
tanbe of the treaty promises lies in their making the

within the limits

The diplomatic intervention of the state of

(reBarcelona Traction case already discussed). If
* the diplomatic methods of intervention prove not to

there now
exists a possibility of bringing the matter before
an international judicial body, chiefly the International

of Justice or possibly an arbitration tribunal.Court

be effective in any particular instance.

exists in public international law a rule which

applicable rule clearer and establishing its validity, 
of conventional international lavz.

the investors’ nationality is now legally admissible

In the case oi* expropriation, there already



As regards

case of legislative action in violation of such
promises.
later statute prevaJ Is over an’earlier treaty • This rule.

Court s
generally recognise a presumption in favour of the
continuing validity of the treaty and may require

V/ithin their limitations, guarantees to foreign
investors can play a very
international investment

• The main significance is of a non-legal character
It lies in

providing an indication that a favourable attitude

The grant or offer of

and of the foreign
investor’s desire for security.
itself reassuring to the investors.

■(e) Fiscal, Financial and Trade Incentives

Fiscal and trade incentives are part of the

useful role in promoting 
in the underdeveloped countries.

guarantees shows that the state concerned is conscious of 
its own need for private investment

although legal claims cannot be ruled out. 
their
toward foreign investment prevails in the particular 
capital importing state.

Such an attitude is in

direct and clear statutory language in order to admit 
the treaty’s invalidation.

afford little protection to the foreign investors in the

however, is often applied with caution.

treaty promises, local courts vzould

It is today accepted in treaty law that*a
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investment magnet. Many poor countries like Kenya have

For example, Firestone Kenya Ltd. is
protected by the

Government backing for the
industry has in the past been most explicit. Under the
agreement signed betvzeen the Government and the firm in
1969 the Government has carried out its obligations and
undertaking.
Legal Notice under the ’Merchandise Act intended to
prohibit the importation of any tyre. tube or raw materials

an import order under
the Imports, Exports and Essential Supplies Act intended

construction

the Government
sales tax.as The

9

With respect to certain industries, 
can also waive import duties as well

required for the manufacture of tyres unless the country 
of origin was clearly stated;

elected to foster the growth of local industry behind 
the protection of high tariffs and other import 
restrictions.

restriction of the importation of 
tyres into the country.

to control stockpiling; and a remission order under the
Customs Tariff Act

equipment.

These have included the publication of a

rav; materials o 
to be used directly in the manufacturing operation.

intended to permit duty free 
entry into Kenya of the construction materials, 
machinery and spare parts required for the 
and equipping of the factory and also of
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Tariff Act deals vzith cuntorr.s duty v/hich is

tax on
imposed

customarily used asCustoms duty is
the duty gradually

a form of
Kenya

For
manufacturers

and is usually

funds can be

Secondthe
form of protection for people vrho are .presently

The duty becomes effective'constructing a factory.
it in thewhen the Minister for Finance publishes

Such Suspended Duty affords assuranceofficial Gazette.

Exemption from duty on imported Roods,

competing with imported goods.
Suspended Duty vzhich can be imposed in accordance with 

Schedule of the .Customs Tariff Act as a

the Minister for
committed in the production of items

■question is completed.
foreign goods unless the- factory starts operation.

especially with

but as a country industrialises,
and becomes primarily as

goods by raising the price
the mid-way position in this respect, 

needing protection from influx of foreign
made, to

a revenue raiser

recedes as a revenue earner 
protection of local goods from foreign 

of the imported goods.

is in

There is also the

that protection will be granted when the factory in
However, no duty is imposed on

The tax ispercentage of their value.
on the importer but in reality the duty is actually 
paid by the consumer in form of a hip;her price.

imports, approach can be.
Finance for protection before investment

Customs
the value of imported goods expressed as a
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item from the First Schedule of the Customs Tariff
Act.

add the list of duty-free items to the Third Schedule
of the Act.

in February 1971, the then Minister
for Finance and Planninf^, announced

as the company had decided to utilize all the available
local material in producing their products.

Under
only two other
commercial

vehicles.

if the company is unable to assemblecompleted form

With regard to Leyland Kenya ltd. 
is well protected

Another way of incentive is for the iroport^er to 
ask the Minister of Finance, to ask Parliament to

The agreement also prohibits the importation 
of second hand units for resale and vehicles comparable- 
to those being assembled will only be imported i?

, the company 
in its area of operation.

the agreement with the Government

For example^

companies are licensed to assemble

regard to ancilliary items, can be obtained by 
requesting the Minister for Finance to exclude sucli

that the Government had abolished import tax on all 
materials imported byEast Africa Industries Ltd.^^^^^

Mr. Mwai Kibaki,

The lifting 
of the import tax was meant to enable the company to 
fill the balance of the required material from 
overseas.



-120-

Presently the compcny is assemblingthem.
British Leyland heavy and medium commercial

Land Rovers and Range Rovers (the companyvehicles,
is also allovzed to assemble Volksvzagen and light
commercial vehicles under contract from CMC

Another form of incentive is the flexibility
afforded to the multinational corporations in raising

During the colonial period the bulk offinance locally.
advances by the colonial banks went to European firms.
European settlers and the European community in general.
Although the establis'hment of local banks consequent to
the attainment of independence no doubt brought about

relaxed localthe Central Bank of Kenya
facilities for foreign-controlled companiesborrowing

involved in agricultural production and manufacturing
Such firms will now be able

. to borrow up to 100 per cent of investment including

said the concessionA bank statementreserves.
was being made for the purpose of increased production

in those sectors.and employment
still be subject to exchange control

to lending priorities,
(136)

equity and foreign loan capital and unimpared
(137)

Such borrowing.

In . May 1977,

a change of attitude with regard
credit is still afforded to the major foreign firms.

as well as in tourism.

however, vzould

Kenya Ltd. who hold the franchise).



notice No. 19 contained in exchange control circular
No.16/197^ issued on December 9, 197^. Authorized
banks were previously allowed to grant overdraft
and other credit facilities to firms engaged in
agricultural production, manufacturing, export
business and tourism. The export business firms seem
to have been left out of the new arrangement which now

facilitiesallows at

to notice No.19 no credit facilities mayAccording•
be extended to non-resident controlled companies without

noticeconsent of exchange control.

to non-resident firms.
between 40 and 50 per cent of the equity was in the

exceeding 40 per cent of total paid-up. capital, unimpared
reserves and foreign loan capital was allowed.

Kenya

of non-residents does not exceed 15 per cent are not

registered companies in which the proportion of equity held, 
directly or indirectly in the beneficial ownership

100 per cent borrovzing 
previously maintained at between 20 and 60 per cent.

including share and loan capital and unimpared reserves
For Kenya registered firms where

Kenya 
registered companies where over 50 pef* cent of the 
equity was owned by Kenya nationals, borrowing facilities 
not exceeding 60 per cent of total paid-up capital, 
unimpared reserves and loan capital were allowed.

Previously the 
allowed no more than 20 per cent of investment.

beneficial ownership of Kenyan nationals, a total not

regarded as non-resident controlled for exchange control



1

“3 22-

purposes.

Government has established an Exports Credit
an Exports Inspection System,Guarantee Corporation,

a Kenya Institute of a Division andExports and
Packaging Unit. Of importance here is the Exports

function isCredit Guarantee Corporation vzhose to
insure exporters against non-payment risks resulting
from dishonouring of bills of exchange. The Corpo-

the bills which areration will be able to discount
duration of 90 days.normally of a

also a participant in several interna-Kenya is
tional agreements. that affect foreign direct investment.
Notable in this respect are the articles of agreement
of the International r4onetary Fund (IMF) and the

Disputes(ICISD) The Articles of Agreement of the
International Monetary Fund(IMP), which were approved at
-Bretton Woods Conference
December 2^, 19^b- In view of the bitter experience
in the 1930s of restricted and distorted world trade
brought about by the disorder in the International

the establishment of a free stable multilateral and non-
discriminatory system for international payments.

International Center for the Settlement of Investment
(138)

became legally effective on

exchanges, the IMP Agreement has, as one of its aims.

V/ith regard to the promotion of trade, the
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Article VIII embodies this principle and imposes upon
its members in effect thie followinr: obligations

and con-

In terms of Article VIII,. members of the fund
should not impose restrictions upon payments for

This means thatcurrent international transactions.
member country may at any time

exchanf<e the currency of his own country for such
foreign currency as is necessary for external payments.
This regulation may be interpreted as an obligation to
maintain the convertibility of a resident current account.
By payments of current transactions as p^r aforegoing
is meant those payments v/hich are not,in fact. trans
fers of capital. Examples of such transactions are:
all payments due in connection with foreign trade. other
current business. including services and short term
banking and credit facilities. Also included are
•payments due to interest on loan and as net * income
from the investments and moderate remittances for
'family living expenses.

The Articles of Agreement of IMP have produced
some major effects. They have established a code of

avoidance of discriminatory currency 
vertability of foreign-held balances.

a resident in a

practices,
regarding the abolition of exchange restrictions, namely.



rule could be submitted. The code issovereign
important in that the Articles of the Fund were the
first major attempt to regulate international monetary

by legal obligations, and they were,relations

of international monetary lav; as a sector of public
legislation came intointernational lavz. In Kenya,

1965 establishing an Act of
providing for the acceptance by the

country of the Agreements for the International Monetary
Fund and the International’Bank for Reconstruction

The provisions of the Fund Agreementand Development.
(and the E&.nk Agreement) set out in the Schedule to
the Bretton V/oods Agreements Act have the force of
law in Kenya.

To some extent the attack upon direct controls

Organization (ITO). In the original conception, the
two agencies were to be responsible for the inter

abolition of over internationalmonetary controls
while the ITO dealt with import quotas and

in the international economy has been weakened by the 
failure of the Havana-Charter and the International Trade

payments.

which usually no limitation on the exercise of their
legal obligations binding member countries in matters

national supervision of trade; the IMF seeking the

therefore, the first great contribution to the creation

effect on December 10, 
(130) Parliament
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The tx-io orf^anizations thereforecommercial policy.
interdependent ano their work would have beenhave been

Some of the work intended forclosely co-ordinated.
ITO has been carried on by the General Agreement on

(GATT) which in its various seminarsTrade and Tariffs
in otherhas achieved numerous

of thepresent level.
been incorporated- in the GATT

notably

amend duties which are

legislatively sanctioned in

latter years of World
War II by capitalists who feared that the international

The problemcapital market would not rejuvenate.
how to circumscribe the measures of governmentswas

bent on resorting to trade restrictions or competitive
devaluation to bridge trade deficits. The IMF’s
response to the changed financial situation has been

police the
agreement wasMembermanipulation of exchange rates.

nations dismantle controls or
their own countries.

cases, undertakings not the
Also some of the provisions

of payments adjustment.
that it has no povzer to make member

Havana Charter have 
that under .vzhich member nations agree to 

controls for both balance

raise duties above their

The IMP was shaped in the

red in its scope in

resort to only quantitative
•The agreement is, however, hampe-

tariff reductions and.

to arm itself i^zith’powers to control and
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achieved at the Jamaica meeting: of January 1976.
The Second Amendment of IMp Charter sets out the new

The detailed nev? code ofauthority in Article IV.
conduct for the application of the Article was
confirmed by the Interim Committee in May 1977•

The new Article TV berina with a carefully

of members’*
conditions that are necessary

and the obiirrations of IMP memberseconomic stability”

assure
The

of members, and shall adopt specific principles for
the guidance of all members in respect to those

the pund would be suppliedTo these ends.

vrith the fund* and members would be obliged to consult
on their exchange rate policies when so requested by

may deter-The fund,the fund.
pei*mitmine that

the introduction of a widespread system of exchange
’’international economic conditions

balanced statement of the general 
stressing both the ’’orderly underlying 

for financial and

policies.”
with appropriate information by member countries.

’’obligations

stable system of exchange rates.” 
also provides that the IMP shall exercise ’’firm 
surveillance over the exchange rate policies

"to collaborate with the fund and other members 
orderly exchange arrangements and to promote 

new Article

arrangements based on stable but adjustable par values.”

by an 85% majority.
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Although the International Monetary Find is
established as a specialised agency of the United
Nations reporting to the Economic and Social
Council of the UH, this organisation has proved to be
a marionette of the United States as opposed to “being
an organisation run by its members for the benefit of

The palpable ungracious influence ofthe members,

the American Treasury upon its policies and utterances
and its questionable policy to supply currencies only

clearly cut
for capitalists’

interests.

a
signatory to the International Union for the Protection
of Industrial Property by which ipso facto the
country leans on a liberal patent policy. Given the
existence of patent protection, the promotion of brand

,by such a favourable situation. The patent
monopoly given to foreign investors seems not
geared to encouraging invention locally but rather to
stimulate foreign investment and licensing of foreign
technology together with the relevant know-hov/. To
the extent that 'such exclusive rights have been used to
strangle local production of similar items- and to maintain

names and the lack of effective regulation over these 
privileges, foreign investors are no doubt attracted

(140)

Kenya is, as already stated in- this study.

on conditions devised by the US Government
a figure of a poodle of the U.S.
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restrictive business practicer, by local

degree of the capitalists’ confidence in particular
companies and in the national Stock Exchangeeconomy.

an institution is essentially a capitalist productas
a barometer of speculation and

abhors progressive change which v/ould curtail or
abolish the privileges and benefits- accruing from
private property. Even modestly liberal researchers

expressed similar sentiments by pointing outhave almost
the dangers of a Stock Exchange, namely: manipulation
of values.
the trading in shares.

(f) Stable Labour Relations
In

an

own physiological rhythms.man ’ s In addition.

Marxist analysis, one of the consequences of 
commodity production is that labour becomes

the artificial fluctuations of prices and 
ethics of f’.pfldino’ in channe (141)

Another favourable factor to the foreign .
companies is the establishment of the Stock Exchange 
whereby share prices are quoted publicly and that in
this way overseas investors can have an idea of the

obligation from vzithout and "ceases to be an activity 
tied to the .rhythms of nature and according with

1.(142)

affiliates, it is quite justifiable to question

in that it serves as

the value of the patent monopoly so granted.
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productivity is such that the.living costs of the
worker are alv/ays less than the quantity of newly

Mandel comments:created value.

that a worker who labours for ten"This means
hours does not need the equivalent of ten

of labour in order to support himselfhours
in accordance vzith the averapje needs of the

5 s alvzays onlyHis equivalent waf;etimes.

this
supplied by the worker and appropriated by the

Ifcapitalist without
this difference did not exist.
employer v/ould hire any worker.
purchase of

the foregoing obtains
and to continue reaping the surplus-value, labour
conditions have been made conducive in this respect
to the profit making of the capitalists. The
stable labour relations brought about by the labour

The Government policylegislatipn have seen to that.

In the Kenyan situation.

an equivalent offset.

since such a
of course, then no

fraction is

in the capitalist system, the degree of labour

in Kenya has been to circumscribe the scope of

a fraction of holiday’s labour; everything beyond 
surplus- value, free labour

labour- power would bring no 
profit to the buyer.
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rcg.> the working conditions.

legislation governing the economic role ofThe

the Trade Disputes Act, 1964

i n

Industrial Court was established by theThe
1964 for the purpose of theTrade Disputes Act of

of trade disputes and matters relatedset 11ement
On the Sth June,the reto.
superseded the Trade Disputes Act 1964 and

strikes and causing labour unrest.

One of the Act's provisions extended the list of

essential services* by five and provided that the

trade dispute inMinister
service to arbitration by the

The Act also included strictIndustrial Court-
be followed in reporting and resolving

In addition.trade disputes.
declare strikes or lock-outs illegal.

declare an actual or threatened strike unlawfulHe may

or where there isdisputes

empowered to

1965 the Trade Disputes

the Labour Minister was

for Labour could refer a

remed i e‘. with

calling "unnecessary"

procedures to

sought restrictive provisions to prevent unions from

setting up the

any essential

1965 and the amendments to this Act

trade unions includes

where the parties have not yet exhausted their voluntary

— settlement machinery,

an agreement or award regulating the matters under

Industrial Court, the Trade Disputes

Ac t ,
197..<>**>

Act 1965
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where the action is sympathetic anddispute or
employees *related to anot

the strikeThe

the Government hadAfterorganised
to ban strikesintimated of
entered intoan

the Government to
call strikes with thevzould only

the was treated by the
latter’s
Government

offence.
such violation

afraid of abeen ashave
as an
J.H.Thomas »one;
time of theat the

inGeneral God help us unless
' that

won.

(Amendment) Act passed in JulyDisputesTradeThe

(lil6) 
>

altogether, 

the Unions’

been quite v/ary
Government

of the Railwaymen
have never disguised

or approve 
the country’s trade

with
immortal words of

dispute within the 
(1M7)

union leaders
controntation

in the

, right-wing
Strike 

challenge

The agreement 
violation of which

Government strengthened
A further rule was thus

successful
unsuccessful

leader
Britain: ’’J- 

to the Constitution,
,,(148)

restrictions 
introduced in 19^9 after a

in a 
the Government

between
effect that unions

endorsement
formal commitment

COTU on its part has
as a

work stoppages.
sanctioning legislation 

informal agreement was 
body COTU and

in fear of

ov/n industry.

would be considered an
to authorise

reprisals ~~

traditionally
the government

still further.
large number of unions
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restrict •ions on the

One of’ the aiiu-rifinient3 expanded theright to strike.
to include

Strike action thus ceased to be- atrade disputes.
meaningful vzeapon for obtaining redress for Unions’

better workingclaims for higher v/ages.
the political leadership has, atIn addition.etc.

taken measures which wouldtimes,
right to strike.that workers have no

orp;anises or

(s)
It’ should be noted that the foreign sector has

its own institutions for protecting its interests.
One of these is the Federation of Kenya Employers.

, The Federation was first established in March 1956
under the name of the Association of Commercial and

During 1959 the sphere ofIndustrial Employers.
widened to cover both agricultural and

takes part in any strike".
has followed in similar footsteps and has directed

(150)

in 197^, President Kenyatta banned strikes in the 
disciplinary action would

For example,

influence was

seem to indicate

definition of "strike"

be taken against anyone "who incites,
(IM9) pg^.. President

country warning that severe

conditions,

"go-si ov's", while
another reduced the definition of what were acceptable

that no strikes should be tolerated.

1971, established sti^ll further

Investor s’ Pressure Institutions
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plantation industries and also in January of that year

By 1969, there were 1^73 members.form vjas held.

Naturally, the Federation’s function is that of
championing the interests of employers through

The drafting of the variousorganised pressure form.
of the TripartiteActs and signing

sation.
on the
Leys comments:

economic strategy of neo-colonialism in Kenya:
the menace of unemployment was to be dealt

Another foreign sector institution ensuring the
protection of foreign capital in Kenya is the Kenya

The Association wasAssociation of r4anufacturers.
formed in 1959 as the association for the Promotion of
Industries in East Africa and in 1963 it be'came the
Association of East African Industries. It became
the Kenya Association of r^anufacturers in 1969- The

Employers’
by civil servants both local and expatriate had

the first meeting of the Federation in its present
(152)

’’What v/as clear was that the Federation of Kenya

added a new and perhaps lasting element to the

forcefully expressed views, echoed

Trade Dispute
Agreement of 1970-1 bears a great imprint of the organi- 

With respect to the Federation’s views 
1971 Trade Disputes (Amendment) Bill, Colin

with by a long-term dpvznward pressure on wages 
generally.”



-134-

150 overseas companies,

Partnership with the Government and(h)
Loca1i sa t ion

into the operations ofMinority participation

mu 11 i nat i ona1
for continued uninterruptedby the Government”i n surancG”

collaboration is increasinglyFore ignactivities.
form of foreign investment in Kenya.

collaboration usually involves financial particiSuch
pation and those involving only technology transfer.

main wish is to lessen

of dependency and to eventuallythe embarrassment
fromthe greatly needed technological advance.acquire

of multinational corporations.the point of view
ownership of shares is a signminority Government

In matters likeof government
such an arrangementwith trade unions.

affords the
”in effect wave the nationalforeign firm canand the

the trade union of letting down the

Also, minority shareholding by the

Although the Government's

approval and support.

flag and accuse
... <1-55) Government".

the interests of manufacturing firms.

also be regarded as a kind offirms can

becoming a common

By 1971, some

Assoc i .1L i on ' s primary task is to protect and enhance

two—thirds of them British, 
, (154)subscribed to the Association.

negotiations
multinational corporation rigid sustainment
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is inTt
/of

isition ofGovernment acQUi
equity.

that the
assured the ov/ners of

of shares
that

the

time been

the
thatabeen

The talks have beejn
take

theto hear

did notforThe
vzhen

the Treasury.

out
talks with

adding:

and by African Kenyan citizens 
form of vaccinnation 

„(156)

Natural Resources Minister 
would acquire a 51 per cent

Natural Resources 
vjould acquire the shares but 

still being

In 1978,

Minister
Government

against future
search of protection

foreign firm like the
vjaiting anxiously for

part of the shareholding

Government
"But during 

suggestion
the company-

Kenya’s
Government

out of the
readily pointed

holding
partner, 

talks there has never
the Government would

as a

the 
considered

did not mean
(15^) rphe company's

had for a long

umbrella that a 
companyhave been

has been expecting
Treasury."

the
understands that the matter is

Kenyan Government 
is seen by the foreign firm as"a 

nat ionalizat ion. 
under the shadc7Gove?nment 

Magadi Soda

Soda and
of majority shares by 
that they would be driven 

chief executive

friendly
from

over
and my company

announced
of Magadi

the taking

say
writ er

by

the company
Government 

country.
that the company

the Treasury to have the
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stamp of acceptance and idcntif :i cat ion . The case of

5 s of importance here.

was to change the name from to •’’Kenya".

The legislation passed by I’ai'liament on July 26 1978was i

and gazetted on September 25> 1978. The Barclays
Bank International (incorr»orated in the U.K.) vjxll
continue to hold the majority Interest in Barclays

According to the chairman of theBank Kenya Ltd.
the nevz structure and local incorpcra-Barclays Group

evidence of our desires to be yet more closely

participation in the banking business. With the
tarnished role of the Barclays Group (especially its
close links with South Africa), such incorporation
is a shining badge of acceptance by the Kenya Government;
and not only that. there’are. also some tax benefits.

(i) Indirect Incentives

The significance of "home-country influence"
cannot be underrated. The following quotation in
respect to the Canadian experience is quite telling:

"The fact that the parent Government has
power to sway economic developments in the host

identified with the future of Kenya and to make possible 
nC16O)

Barclays Bank (Kenya) Ltd, 
The main aim of the Barclays

"int ernat ional"

Local incorporatjon also seems to give a

tion meant more than just a name:"It is, in fact clear

Bonk Kenya Ltd. Bill
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and political domination. The Canadian Task
that an elaborate legal and

legislation abroad in regard to the American
technology and the action of subsidiaries

that this network- was capable to being turned to
any objective in foreign policy to meet any

• future
tion of the American balance of payments position.
This poses for Canada a basic political problem.

or decision-making power of the Canadian
Government has been reduced in regard to economic
relations involving American subsidiaries. The

The enactment of the first Hickenlooper Amendment
was the major congressional initiative to make the United

Force concluded
adminiscrative apparatus had been created by 
the American Government to implement their

room ’

goods.

over important segment of 
Canadian economic life."^^^^^

the economic courts - and in the interacting 
network of Canada - United States

essence of the extraterritorial issue is not

stringency, such as a further deteriora-

relations, 
there may even be economic benefits from 
Canadian compliance - but rather the potential 
loss of control

namely, that for an’uncertain future the ’elbow

countries becomes the basis of a fear of economic
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States expropriation policy legislative
The remedy to be applied vzas a directprerogative.

Since this piece ofeconomic sanction - foreign aid.
of measures for diplomaticlegislation.

foreign investments have beenprotection of U.S,
undertaken and all have been directed at protecting

Shareholders in theirthe equity interest of U.S.
The legislativecontrolled foreign affiliates.

sanctions

United States and the vetoing of loans in the interna
tional financial institutions - the World Bank and

where the UnitedInter-American Development Bank -
States could exercise considerable power based on the
weighting of its capital contribution. Between June
1971 and January 1973 the United States voted no,
or failed to support VZorld Bank and International
Development Agency loans to Guyana, Bolivi?. Iraq and
Peru.

property of U.S. nationals without compensation.

"Home Country" incentives also include tax
insurance against noncommercialconcession's as well as

a series

been invoked over the years A
ranged from denying the benefit of U.S.

bilateral economic resources( ‘d. S. Congress- 1967) vo

for the U.S. position was expropriation of
In each of these instances, the reason cited

denying sugar sales (U.S. Congress 19^8) in the



risks faced by foreifsn direct investment in-
particular countries. In the case of the United
States of America,there is the programme of investment
insurance and guarantees. The idea behind such a

was to insure foreign direct investment againstscheme
some of the non-coinmercial risks of investing in the
countries covered: the threat of war, expropriation
and currency inconvertibility.
programme has been run by the Overseas Private Invest

corporation .

firms in the poor countries.

In the field of tax mechanism^ the United States
negotiated over 20 bilateral tax agreementshas

involving withholding taxes on dividends and profits
remitted to the US. with theseIn accordance

may be as, low as 5
- per cent versus 30 per cent where no bilateral
agreement exists. If a U.S. based multinational has
a subsidiary in a country with no
the sure way to go about this - to any capitalist - is
to reincorporate the subsidiary in a country that has
such an agreement.

agreements, the withholding taxes (in addition to the 
"host country" taxes on profits)

and guarantee some foreign direct investment by their
(164)

Over* ten "home countries" insure

bilateral agreement,

Since 1971, the

ment Corporation (OPIC), an independent government 
(163)



The apparent less strincont environmental
lav7s in Kenya make the country a popular investment
jev/el for the outside investors.

productivity, polluting;
industrial stratep^y.

In Kenya, there have been tv/d cases whereby
laxity was quite evident as regarded environmental
considerations. The first involved the Kerio Valley
where Fluorspar Company of Kenya started flourspaf
mining, in the early 1970s. The company then was a
joint venture bet^veen the Government and the Internatio-

(165)represented

were

The Chemical
factories of

lime.

Around 1975^people living in the Kerio Valley complained 
bitterly that their lives and those of their domestic 
animals

Kimwarer and Mong which are the 
principal tributaries of Kerio Valley, 
pollution said to originate from the

in grave danger due to an unusual chemical 
pollution of rivers

ash.

nal Mineral Chemicals Ltd.. of New York which was z
in Kenya by Continental Ore (Kenya) Ltd.

tannic acid, seporan and
The other environmental factor was 

ecological which. Involve-’, displacing about 500 people from 
the site of the company’s factories to another settlement.

Fluorspar company included among other things a chemical 
called mimosa, soda 

(166)

For example, in
1970, Japan announced a policy of exporting low- .

industries as part of a revised
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the exploitation of the physical environment by
modern technology vzithout caring much about the

of adaption and environmental conceptualization.

Another example of laxity vis-a-vis environ-

flagrant violation of even the existing albeit inadequate
Investigations undertaken by

a committee of

nor

the Nakuru Municipal Council
authorities issued the requisite authority for the esta
blishment Copal was easily
given approval for the manufacture of agricultural and
other chemical products notv/ithstanding the fact that

likelihood of highly poisonous chemicalthere was a
waste released by the factory which would naturally
adversely affect the ecology of Lake Nakuru where the
world-famous flamingos abound. It was only after a
great outcry- both from the local Press and the World

pollution regulations.
conservationists established that neither

the provincial planning officer of Rift Valley Province 
the water quality and pollution control section of

the Ministry of Water Development were consulted before 
and other appropriate

Such approach to modernisation seems mechanical in
that the interest here would seem to be placed in

indigenous human factor, that is, the existing modes
(167)

mental considerations was the case of Copal Ltd. whose

of the factory at Nakuru.

establishment by the shores of Lake Nakuru was done in



-l/l-?-

(168)Wildlife Fund that the factory was not comple-ted.
Since the Minister of Lands and Settlement,
shareholder in the
was .
influence was
decision by the Capital Issues Committee. This shows

"There isfavourable condition to foreign investors.
evidence that such sharing v/ill continue to grow
with larger

ensure theKenyan Africans v;ho can

makers.

Other Incentives(j)
Other forms of incentives for foreign investment

in the country include the flexible work permit system
whereby foreign firms are allov/ed to engage the services
of expatriates.
'have also found it expedient to appoint "political

have issued formal statements of policy indicating their
tovzard foreign investment and laying downgeneral attitude

being undertaken it v/ould seem that his 
paramount when the matter came up for

percentages going to v/ell-placed
•smooth working’

of an MFC subsidiary by giving, it access to top decision 
„(169)

company when its establishment

is a

was a

that direct access to local prominent men

In several cases, the governments of poor nations

For more protection, foreign firms

notables to management positions and directorships in 
foreign subsidiaries . "
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the particular policies to be pursued by administrative
Statements of policy while

theoretically easily revocable and less dependable
cases be of more

they
represent the definite views of an established*
government.

Thus after the death of Kenya’s First President
the new Head of State re-emphasized the sanctity of

In a major statement after the death

policies which have been sothat "the economic success
ful and which.are based on individual enterprise by

be continued.will
that in this respect the Government would continue to
provide for the protection of foreign investment and
give other investment incentives: "We shall continue to
welcome and protect foreign investment as long as that
investment is in accordance with our development plans

of the people of Kenya and their traditions.

quasi-legal guarantees to foreign investors coupled

and provided that foreign investors respect the dignity 
„(172)

Kenyans and Government participation in all vital sectors, 
11(171) The President reiterated

or legislative action.

than special statutes, may in some
real value to the investors,•when for instance.

Summed up, the Government’s various legal and

private property.
of Kenyatta, Mr. Moi, the new President, reaffirmed



with the country’s political and economic stability
with the neo-colonial dependence on the -together

Western v;orld and the accommodation of the economic
system thereof have, and v;ill continue^ to attract 
foreign investment to Kenya.



IVCHAPTER

THE VARIOUS TYPES OP INVESTMENT CONTROLS
KENYA GOVERNMENTAND COUNTERSTRATEGIES BY. THE

The growinc hold of multinational corporations

has given risethe countries in v/hich they operate, to
deep anxieties. particularly in areas of employment

tax avoidance, manipulation of capitalcompetition,
movements and various ethical shortcomings. The giant •

usually pursued by governmentsthe traditional measures
Such apprehension has been expressedto deal v/ith them.

in the follovzing words by Kenya’s Governor of the Central
Bank:

Although they confer somea happy one.

their interests and allegiance
are with their parent company and country of
origin. Owing to their privileged, position
in the technological and financial fields.
multinationals make a handsome return on their •

which

corporations have reached such size and geographical 
proportions as to cast doubts on the effectiveness of

"My experience with multinationals has not been 
benefits

is most useful.

investments in the developing countries.
is then re-exported in the form of dividends, 
interest and profit..."

to the host country, and indeed their know-how

on the economic, social and political well-being of
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Those vzho argue

governments.

They see these

inappropriate

technologies.

adverse effects.

of the Foreign InvestmentsBefore the introduction

requiring a
The East African Industrial Licensing

Ordinance

wasthat a more
licence was required wasThe list for which anecessary

of economic change but more 
Multinational corporations, 

and exacerbate domestic

multinational corporations
like anaesthetising

industrial economy with very
licence from the Government to set up their

against the activities of
often motivated moremultinational corporations are 

of the importance of national control over
minimisation of

inequalities with wrong 
Thus the approach is 

but rather minimizing the 
a patient.
(174)

Protection Bill, what existed was
few industries actually

more
Kenya has been pursuing.

an open door kind of

industries, 
of 1953 replaced the Industrial Licensing 

the operation of which had revealedOrdinance (Cap.276), 
detailed and comprehensive enactment

dominance/dependence
multinational firms and "Third World 

giant corporations not as needed agents
as vehicles of "anti-deve-

they argue, reinforce

by a sense
domestic economic activities and the

relationships between powerful

. That is the course

lopment’’.
dualistic economic structures

products and
not abolishing the
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the Bill
divided into foreign investmentsinvestments were

o^utoide the and those from outside thesterling area
Investments from the sterling area didsterling area.
issued with the Approved Status Certificate,not have to be

investments from outside the sterling area had firstbut
to have the

With the passagein the country.
The Foreign Investments

”an

immuniser"

Nationalization and Joint Ventures1.
The exercise of expropriation in Kenyahas been

48%The acquisition ofcarried out only sparingly.
of National Grindlays Bank and the consequent acquisition
of the rest of the equity portfolio was done reluctantly
(with actually the initial request for joint venture

drums and caustic soda.
(Foreign Investments Protection Bill) foreign

hitherto been
Though the Foreign Investments Protection Act is 

against nationalization, there is still the 
possibility of expropriation under certain circumstances.

differentiation was ended.
Protection Act thus put all . foreign investments in the 

instead of showing favouritism which had

enlarged from cotton and wollen wear to include steel
(175) qp introduction of

requisite Certificate before they could invest 
of the Bill, the

same category
shown to investments from sterling areas.
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coming from the multinational bank). The’

. nationalization of the Kenya Broadcasting Corpo
ration is the only clear-cut example of nationa-

Such bold measure-lization since independence.
prompted one Member of Parliament to declare in
the Kenya House of Representatives:

hailed as the first

The nationalisation of variousit to move.
assets in this country is the very thing which

after Uhuru and thethe African expected

very embarrassing and most unv/el-
situation, but today I must congratulatecome

the Minister for Information and Broadcasting on
the bold step he has taken to ensure that the

1.(176)Voice of Kenya will be in the hands of Kenyans.

created in I961 by the colonialK.B.C. was
administration. It became a statutory body and was
charged with the task of forming an independent
broadcasting service to dissemminate information to the
country and also to broadcast on educational matters >

agents was a

"Sir, this day must be
day when the Government has started moving in 
the direction in which the people are expecting

continuation of K.B.C. in the hands of imperialist



-.1^19-

rolatinn to broadcasting’ After thematters
and the establishment offormation of K.B.C.
formed a company known as

The company comprisedthe Television Network Ltd.
external interests like the Television International

the International Enterprises Ltd.Enterprises,
the National

Broadcasting Inc.
casting Company of Toronto Ltd.

A formal agreement
Under this agreement theand the consortium.K.B.C.

consortium agreed to provide the necessary capital
the external organizations agreed to

£117,000 as
Theywell as

also undertook to provide equipment and programme
material and to assist in the training and selection

the consortium were to beIn return.of personnel.
paid ,

30th, 1563initially. for the period ending June,

be agreed with the Corporation. Secondly, they were
to receive 7i% of all net revenue accruing from
advertising on radio.or television which they had

1

raise bank overdraft to the tune of 
manufacturers credit worth £115,000.

of England, the Scottish Television Ltd.,
of America, and Northern Broad-

as follows:

was concluded betweeen

provide entertainment and to advise government on

and thereafter to be payable at such rate as would

television, there v/as

as follows: £5,000 per annum payable in London,
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they v/ere to

be

revenue

tising revenue

they vzere
advertising revenuenet

of upto £100,000.ration each year

. is that then . .the

of

• one thing.

did not containor

in excess
contract vis-a-vis the

obligations.
and the corporation was unsatisfactory.

also to be-paid a 
received by the Corpo- 

This

gist of all this..
originally conceived was to 

goldmine at the expense

year in excess

was quite a 
foreign interests and 
following comment from' the 
Information and Broadcasting, Mr.Achieng-Onekp:

on the above

Corporation as

they were also to 
accruing to the Corporation each 
of £100,000 from radio. Fifthly, 

commission of 6% of.the

develop into a sort of
(177> the taxpayers”.

working capital for the television 
the Government and it also lacked.

it failed to produce the necessary
as was expected by

initiated and completed.
paid 15% of the Corporation's 

from the television, in other words 15% 
7^% already mentioned. Fourthly, 

receive 15% of the net adver-

The Corporation soon got stuck in financial 
quagmire; the contractors did not fulfil their

The agreement between the consortium
"because for

favourable
justifiably elicited the 

then Minister of

Thirdly,
net advertising
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a break clause which would have strenf^thened the

especially where such an organisation has interlocked
interests with outside people:

enterprise for foreign financial interests. This
has tended to give the Kenya Broadcasting Corporation

not fully in keeping with thecharacter which isa
nationalist spirit of Kenya; a character which has
been out of step with Kenya’s policy of non-alignment.
The official broadcasting service of Kenya must

(179)reflect the mood and the feeling of the people...

Although the nationalization

.which shovzs that Government is’ composed of intelligent

mistake to have a structure like Kenya's broadcasting 
organisation(as) it became more or less a commercial

the nation could not afford to have its broadcasting 
medium controlled by an independent organisation

approved without amendment) 
the Government made it clear that legitimate 
compensation v/ould be. paid to the consortium and that 
this was ”a vei*.y generous gesture by the Government

also considered it was a

measure was bold
enough (the Bill was

”.,.The Government

The Minister noted that for political reasons

hands of the corporation to terminate the agreement.”
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country”.

Is there a likely departure from the ’’Bible
of the canons of full, adequate ^nd

effective compensation?

international duties andThe nevi outlook to

in
United Nations Conference on Trade and Development

that U.S.-ov/ned
Court to temporarily prohibitrequested a French

the Chilean
The Chilean government’sdestined for buyers in France.

court
order was repugnant.to the principles of international

of a state in the affairs of another and the
principle of self-determination.

Eight Latin American countries supported the
Chilean stand which was enshrined in a resolution
to the Trade and Development Board urging that
’’expropriations and subsequent nationalization of

obligations toward investors was given expression
October 1972 at the Twelfth Session of the

position was that Kennecott’s petition to a foreign 
and the court’s grant of the provisional

leaders who respect the Constitution of the 
(180)

(UNCTAD) Board when the Chilean Government reported 
Kennecott Copper Company had

acceptance”

natural resources are acts of undeniable sovereignty

law, especially the principles of non-intervention

government’s trading company’s goods
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within the exclusive competence and subject to the

are

Board passed a resolution v/hich encompassed the
spirit of the Latin American Declaration "without

embraced an

were given foetal formThe foregoing points
Charter of Rights and Duties of

is bold

the following:

nationalize, expropriate or transfer ownership
of foreign property in which case appropriate
compensation should be paid by the State

taking into account itsadopting such measures,
relevant laws and regulations and all circumstances
that the State considers pertinent.

Resolution 1803 (XVII) 
international legal standard for

expropriation.

prejudice" to the United Nations General Assembly 
which, to the contrary.

in the Economic 
States. The lan(^uar;e of the Charter 
enough: Article 2(c) of the igZ't Charter provides

In any case

sole decision of the state in which the resources
situated, in conformity with its National

After a lengthy debate, the Trade and Development
Constitution, laws and regulations" (UNCTAD,1972).

"2. Each State has the right...(c) to
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the question of compensat.ion f/iveswhere

settled under the domestic lav; of the
nationalising State and by its tribunals.
unless it is freely and mutually agreed by -

other peaceful
-vereignmeans be sought

* h the

Kenya is a
but

seen

departure from thea fartowards nationalization vrould be

But this isin the country.
Government

as
as

importance*opposed to nationalization measures. But of
determination of the actual degree ofhere is the

influence over the policy/planning strategies of the
position asTake the Chileanmultinational corporation.

an example.
the industrial(CORFO),

equality of states and in accordance • 
principle of free choice of means.”

signatory of the Economic Charter of 
it remains to be

In June I965ID0W Chemical received a letter
from Corporation de Fomento

all states concerned th^t 
on the bais of the

as an

Rights and Duties of States, 
whether self-economic determination v/ill be accepted 

1 international legal norm in which case attitude

rations is generally taken
a more acceptable course of action asis seen

present situation obtaining 
an unlikely situation and consequently, 
participation in the operations of multinational corpo—

a form of control, and indeed

rise to a controversy, it. shall bo
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devclopment agency of the Chilean Government
inquiring whether Dow would be interested in
participating in a joint venture with Chile
for the production of two plastics - low density
polythene and polyviny chloride. The company^ s
attitude was not optimistic:

that we were interested
in the joint venture if we could have a
controlling interest so that we could protect
efficient management of the business.

we

Tn Kenya,

Tt

state control by the.
Kenyan Government;

’’.-.the agreements that Lord Aldington has 
negotiated for National & Grindlays Bank in

a way of acknov/ledging the realities of the day, 
that is, the need.for the country’s exercise of

”Our response was

or as

Government’s participation has in, 
in certain instances, actually been sought by 

raising capital^^^

control over the national economic well-being, 
was the latter reason which prompted National & 
Grindlays Bank to accept partial

foreign companies, either as a way of

. . . V/e did not sugarcoat the fact that 
wanted to make a profit.”
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Uganda and Kenya appear eminently sensible
in the context of recent developments within

thinking.

The agreements were’similar in their fundamental
They each allowed for the bank’s main

control

The Ugandan agreement was pursued in response
Makivubo Pronouncements ofto President Obote's

for 60 per cent state1970 which called
enterprises.

Kenyan agreement on the other hand. was reachedThe
such pressure;under no

the initiative of the overseas bank. Although the
other banks in Uganda thought of the May 1

imbibed

legit imateUganda and Kenya and realization of "the

P4ay 1, 
control of a wide range of foreign-owned

per 
international merchant banking business.

cent minority capacity in National and Grindlays
(184)

the bank in African political and economic 
.,(183)

National and Grindlays Bank,

respects.
branch operations to pass under 60 per cent state 

with the Governments participation in a 40

on the contrary. it was on

in the bank’s experience as a government banker in
different view, a factorhovzever, took a

Pronouncements as a "breach of faith... a saddening 
state of affairs",
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In the

the Government hasKenyan case ,

remaining 40 per cent equity in Kenya Commercialthe
thus making the bank locally owned bank.Bank Ltd. a

in 1971There was

between the Kenya Government, Barclays Bank Inter

national and Standard Bank.

initial authorized capital of £5,000,000 dividedan
The Governmentinto 5,000,000 shares of £1 each.

with the50 per cent of the shares,was
sharing the balance between them.bankstwo merger

of the purchase ofto the GovernmentThe total cost
Both banks hadbe £2,500,000.these shares was to

sterling loan to the Governmentagreed to make a
interest rateat 7^ per cent

the bank wereof
resultthe idea never got

number of Members of Parliamentof suspicions of a
economic motive behind the move.as

But
indicate that the merger was not viewed by foreignto

pointer in the right direction.

the purchase price.
actually announced in Parliament,

Although the proposed directors
(188)

now acquired

a merger

off the ground mainly as a

to create

to own

the Union Bank of Kenya as

observations from other quarters would seem

asp i rat ions of a

The bank was to have

also the abortive move

investors as a

to the real

. .,(186)developing country.

to finance 90 per cent



In a lecture ent 5 tied ’ "New Banking Dimensions

as good
nev.’s:

talking points in the
possiblefinancial community

a

bank to be called themajority interest in
respects the financialUnion Bank of Kenya.

in. Kenya made aauthorities
bysignificance at that time
their/maintain

international

as
♦ Beirut’
haven or

Commercial DevelopmentIndustrial andThe

referred to 
of the region 
’Switzerland’

British banks into assuming
Government holding a

In many
decision of great long term

policy of
investment will auger

the dream of Nairobi becoming a
and Kenya becoming a capital

continent”.

”I would submit that this decision and the 
continuing encouragement of nevz foreign 

well for what many people have

-I5P-

"...one of the major
within Kenya was the

banking houses 
Furthermore, Government permitted other 
banking houses to set up operations within this city.

a new

on the African

Zielgler, the then

merger of two large 
minority position with the

ago, the

permitting these 
ownership structure./to

for Kenya "given by Karl A.
Manager of the First rational Bank of Chicago, 
to the Kenya Insitute of Management some five years 

death of the merger was viewed
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encouragirifs the investment of foreign capital in

To mention only a

Firestone E.A.
and Pan African Paper Mills

(E.A.) Ltd.

The extent of Government control is not

Even where the
multinational shareholding is in the minority. the

* position of the multinational can remain quite

the case of the 5i per cent Zambian
participation in the mining companies, the arrangement
is quite limp in terms of control:

"...Although the Government has a majority on the
boards of directors of the two mining companies.
all decisions of importance regarding the running

Corporation(ICDC) has developed into a widely 
diversified commercial and industrial conglomerate

the promotion of enterprises on a joint venture basis. 
*

The corporatio-’s shareholding in such enterprises

necessarily proportionate to the level of shareholding 
multinational corporation.

strong if supported by control through management 
contracts or technological expertise and patents.

Metal Box Kenya Ltd.,

increased from Shs.133-3 million in 1975 to
shs.192.3 million in 1976.^^^^^
fev/ companies ,ICDC has shares in Union Carbide(K),

(1969) Ltd. General Motors Kenya Ltd.,

in a

For example, in

of the companies, including^the disposal of
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must be approved

' B’separately by the
the
contractors.

a

’’tbrougbi the
top management by the members

the petty bourgeouisie)"arrived"of the

Commentscountries.
The Silent Class- Struggle”:

nationalization while being a"However,
necessary first step towards socialisation
of the ownership of means of production is not

In other words, byin itself socialisation.

long way in Africanising senior posts are quite 
reluctant to "relinquish control entirely to Africans. 
The Financial Director v.'ould tend to remain expatriate

(191)

management contracts,
(that is.

minority shareholders and management 
11(190)

And as v;e know, even companies which have gone

And even nationalization pei^ se without struc
tural economic changes does not amount to very 
much, especially when external control is retained 

back door", that is, maintenance of

'to protect the investment’"

and pervasive trade links with the outside
Issa G. Shivji in,"Tanzania

profit and investment
directors representing
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not break

does not cease to be a neo-colony.

noted pitfalls oven v/hen expropriation
does actually take place). the Government has been
more keen on controlling, the multinational corpo
rations through equity collaboration. The idea behind
such foreign collaboration is partnership. Such
partnership might be based on actual cash injection
by both parties or it may involve the supply of
technology to a firm where the Government has

where the foreign investor’s capitalan interest and
represented by the input of technology.is Whichever

the hold of the multinationalis employed.method
corporation remains strong as the top decision makers

not expatriate.

exercise control
on the major

quantum and quality of

Various methods have been used in some countries
to lessen the impact of control by the multinational

provisions in technology collaboration agreements, 
the multinational corporation does

of the locally incorporated firm are more often than 
And by. virtue of the restrictive

In the face of reluctance to nationalisation 
(with the

from the imperialist economy and therefore
1.(192)

nationalising, a country does

output and their market prices.

policy decisions of the host country 
partner with regard to technological requirements, 
material input requirements.
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corporat ion
with a poor country.
vzhen the

otherwise the amount of its capital participation
registered in the Nominal Account will be reduced
by its share of the loss.

the Joint Venture Agreement must establish

This limit isdistribution to the foreign partner.
calculated by reference to the previous performance of

the profit performance of thatthe domestic partner,
sector of the Yugoslav economy and the world economy

particular
the development policy of Yugoslavia.investment to

Yugoslavia * sAnd under Article 11, paragraph 3 of
the Federal Executive Council isInvestment Law,

empowered to regulate the minimum capital contribution
of the foreign partner both in amount and proportion.
The provision is aimed at putting an end to token
investmenjfi by foreign suppliers in Joint ventures
which are really disguised sales contribut ionor

intangible industrial propertyof some sort of
as the foreign investors’ share of the capital*

sharing, 
the maximum amount of profit available for

The foreign partner may contribute nev; capital.
now be covered by the domestic and foreign partners.

as well as the importance of that

when such

Also, as regards profit

Joint venture incurs losses, these must

investor is in collaboration
In Yugoslavia, for example^^^^^
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control
exist is the

in the
development and maintenance

regulation.

under

non-resident s.

Exchange Control Measures

The other area xvhtre instruments of

Exchange Control in Kenya was initiated 
the Colonial Administration

The above points would be quite relevant 
situation vzhere

the Government of Kenya
In 1967 all previous legislation 

in the Revised Exchange Control 
which gives the

of a sound monetary, 
credit and banking system in Kenya conducive to the 
orderly and balanced economic

regulation of profit 
distribution and share capital contribution.

as part of the British 
exchange system implemented at the beginning of World 
War II and continued by 
after Independence.

development of the
country and the external stability of the
It is within the

currency...” 
scope of the powers of the Central 

Bank to administer the Exchange Control

power to exercise almost complete 
control over all transactions in domestic currency by

exchange control system. The most 
crucial of the moves to evolve a banking system 
was the setting up of the Central Bank in I966, 
Among the bank's objects is "to‘ assist

was summarized 
•(194) Act

in Kenya's 
no established machinery seems to 

exist as pertains the



Por the implementation of the Exchange Control
set of Exchange Control

Administrative Notices and Instructions(EN) which
define the policy decided by the Minister of

The
latest printed version of these Notices and

the fifth edition of 1972. SubInstructions is
sequent changes are announced through Exchange
Control Circulars (EC) issued by the Exchange
Control Department of the Central Bank to whom the
Minister for Finance and Economic Planning has

(Commercial Banks)
(Commercial Banks andand

Members of the Nairobi Stock Exchange).

In order to enforce the provisions of the
legislation

imprisonment for offenders. Over the years some
cases dealing vzith exchange control evasion have been
published in the local press with the clear aim to
discourage black market dealings.

The exchange control regulations are necessary

delegated the administration of exchange control.
The Bank in turn delegates most of the routine

Exchange Control Act this piece of 
provides legal sanctions in form of fines and

Act the Government issued a

Finance in co-operation with the Central Bank.

decisions to "Authorised Dealers"
"Authorised Depositories"
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s foreign exchange(1) to stop a depletion ofin order
and (2) to ward off the danger of lack ofreserves

international indebtness. Theto pay for ourmeans
exchange control system of Kenya relies mainly on
foreign exchange restrictions determined in
quantitative terms through discretionary action

Hence the system is meant toby the authorities.
curtail demand for foreign exchange for
and invisible payments and capital outflov/s.visible

have been viewedThus exchange control measures
instrument to foster economic development by

in
outflows .•

Finance discussed at length of the various measures

The important paymentscapital outflows.
the dividends fromoutside the economy are:

profits where the shareholders may becompany
foreign; payments of interests on loans borrowed

payments of rents to a few non-residents vzhoabroad;
still own some property in the country, and payments
for goods and services being imported. As regards

controlling exports as well as payments and transfers 
the current account and to prohibit capital

being undertaken by the Government in curbing
(195)

as an

limit or

In an interview in 197^, Kenya’s Minister for
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the Government hasof the mentioned items.every one
It has taxed rents which aretaken action.

remitted abroad quite considerably and the Treasury
or more out of themnow taking 30 per centare

before they are remitted-in other words 30 per cent
normal company level ofover and above the

In the case oftaxation vzhich is ^45 per cent.
inprofits or dividends.

addition to company tax.
With regard to charges like management feescent.

cent withholding tax -in addition20 per
to company tax;

The major problem which the•Government has

abroad.
But the Governmentremitted to their owners abroad.

is notapproach, though significant to a point.
The words of the country’svery strongly articulated.

Finance Minister give credence to this view:

just
that a foreign company in Kenya should first
liquidate the bulk of its debts to Kenyans

recently dealt with i*s the payment of dividends 
dividends have been freelyHitherto,

the Government is charging.
a withholding tax of 15 per

a short-term measure) we have directed

there is a

whether Kenyans are banks, insurance companies.

”As a short-term measure (and I insist it is



-167-

This is a necessary

because ourwhich we are.

of general economic
activity before we
country abroad.

which has been taken by otherIt is a measure
countries.

We have emphasised thattrying to present it.are
commitment to

honour

restraint onMinister for finance placed greater
He increased the rate of tax on companyprofits.

profits from 40 per cent to ^5 per cent and the
rate of tax on the profits of foreign branches were

Inraised from 471 per cent to 521 per cent.

dividends paid to non-residents from

It is justified 
to maintain the employment

addition, the Minister raised the rate of tax on
121 per cent to

on June 2, 
Fiscal Year 197^/75 (1st July to 30th June)

first priority is
level in Kenya and the level

remit any money to another

In his speech delivered to the National Assembly
1974, when presenting the Budget for the 

<197) the

hire purchase companies or individuals before

It is not

remitting profits abroad.
measure because of the difficult times in

unique, the way some people

it does’nt in any way affect our 
repatriation of profits by foreign

investors
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15 per cent advising:
in the

observes

though they require

however, been under some pressure to retain and
reinvest a large proportion of profits than in the

the exchange control authorities and thepast:

that have a particularly high rate of repatriation.

to total profits)

so that the limited/sources /re

internal use. foreign

companies should be financed by- 
funds brought into Kenya, 
available within the

This has led foreign companies to hold, back a higher 
proportion of profits earned on their capital in

Capital Issues Committee have follovzed a policy of 
restricting the local borrowing rights of companies

The general policy is that the activities of 
foreign controlled

Kenya, and accounts for their relatively high 
retention ratios (retained profits 
in Keya,"^^98)

•’This tax can of course

complete freedom under the law.

Of course, a particular

be avoided so long as profits are retained 
business and dividends are not paid.

country, shall be preserved for

Central Bank permission to do so: "They have.

The Report on Employment, Incomes and Equality
organised by the International Labour Office 
that foreign companies in the country repatriate with
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controlled company could bo of/nature / sucht ha t
special concession is granted by the Central
Bank of Kenya. It may be that
of sufficient importance to the economy to
justify reference to the authiorities through the

Such reference mightExchange Control. be
various specified fieldsappropriate for the

(agriculture, manufacturing and tourism) but it is
unlikely that.the necessary permission would be
obtained for the finance of activities of a special

in 197^ lengthycommercial nature. For example.
correspondence was exchanged betv/een the Central
Bank of Kenya and Kenya Shell Ltd. regarding the
availability of local financial resources. In the

came v/ithin

the scope of Exchange Control Notice No. 16 of 9th
which advised the companiesDecember

financing of their business. The Bank was of the
opinion that the required finances.should be sought
outside of the country but Kenya Shell asserted that
any measures to restrict credit at ’’unrealistic •

have the company’s overdraft facility ofto
at a phased programme toK£1,515»OOO reduced

levels could only result in widespread harm to the 
national economy”.

1974,

some activities are

view of the Bank, the company’s operations

affected to make ’’other arrangements" for the

Finally, it was agreed
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K£1,300,000

revised .

confidential letter with the caption

"Credit

addressed to M^inagers of Specified Financial

Institutions, the Governor of the Central Bank noted

financial institutions had devised meansthat certain
non-residenthereby the activities of companies underw
loan of money.directcontrol could be financed without a

He noted:
"Licensed financial institutions are aware

lending to any body corporate which is by anythat any
controlled (whether directlymeans

resident outside the scheduled territories,persons
with the permission of the Exchange Control,except

section 32 (4) (A) of the Exchangeis contrary to

Control Act (Cap.113).

"Licensed financial institutions
refrain from entering into anyhereby requested to

finance of the activities of afor thecommitment
Kenya registered company whichforeign company.

controlled by persons resident

This requestscheduled territories.outside the

for Companies under Non-Resident Control",^^00)

or a

are therefore

after which the position was to be

or indirectly) by

In a

is by any means
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to the purchase of goodscompanies;vitles by such
resale

to such cpinpanies;
ment vzhereby the funds of a

the land of or forare
the use of such companies a

Themade available.financial institution are
considered to be-a suita-is not

Kenya on deposit.”ble use for money

same date.

theChief Executive

to make

is

local borrowing has not beencontrol overThe
although the levelsuccessful because

the foreignrestricted to

finance of such companies 
raised in

used for construction on
whereby the resources- of

a habit
by local borrowing.
welcome more by reason

completely 
of local borrowing is

.company's, equ.ifcy contribution, "it appears this
limitation applies tq private local borrowing only.

In another circular letter of the
Central Bank addressed to the

financial institution for
to any form of property develop- 

financial institution

in the name of a

company on lease;
applies to the provision of equipment to such a

to the refinancing of leasing acti-

"Indeed their presence
of the capital they bring.

by the Governor of the
of the Commercial banks

Governor made it clear that, "in general" it is 
not desired to encourage foreign companies 

of financing their activities in the country
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from public institu—
\ hnd Coiimorcial

in

technical and
abroad j 3 the

is not very
accounting procedures.

uses is the"The

requests
contributions toward

from the 
and Industry,anCt Finance.

its

principal criterion it 
exchange cost of projects “ though 

share issues and overdraft

it is

not include

terms, so

to headquarters
which has representatives 

ministries of Commerce
however, handicapped in that

foreign currency

approving applications. 
is conceptualized in rather

that virtually any significant

foreign 
in its analysis of

also concerned to find
’ecohomic development’ before

however

and does 
tions like the Industv 
Development Corporation, •••hich in some years 
have been greater than ti-.e foreign equity brought

by the enterprises.

Such development, 
broad and uncritical

The institution dealing with requests for 
banking facilities over £50,000 and charged with 
the responsibility for reviewing management, 

service fee payments from subsidiaries 
Capital Issues Committee 

Central Bank and

duty to preserve
much of a

Langdon points out:

the
The Committee is.

ths country’s
match to the foreign firms'
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expansion planned by a subsidiary will win
the committee’s favour. Nor does ths committee

on projects

it has always been quite difficult
to discover cases of transfer pricing as such
practices are carried out very delicately (in terms
of accounting procedures) by the affected companies.
One way. in v/hich transfer pricing can be curbed

one recommended by the Manufacturing Division ofxs
UNCTAD which has been toying with ways and means to
plug the various loopholes. Here the argument is that
there should be a vigorous anti-monopoly legislation
on the international trade plane and that the

air-tight
protection measures against monopolistic franchises
and the use of almost

repatriation of

In this area mechanics or devices ofthe accountants
in thvzarting counterstragies against transfer
pricing are as baffling as the scene before Oliver
Twist in ?4r. Pang’s magisterial office. In the case of

excessive profits would be curbed, 
if not stopped altogether.

argued,

affected countries should devise more

What’s more,

But how true is this?

t is
one-sided management contracts.

Under 'such a legal framework,

often it relies primarily on 
the companies' own statistical analyses.""

do its own detailed cost-benefit calculations
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quoted are the ones

Asinferior ones.
situation wherebythere is also the

realized.

may be

tional corporations on the new methods or loopholes
as and when old ones are discovered and plugged.

of the problem would seem to lie in theThe answer

problems.
working against the country’s interests will continue

goods on the 
different from the actual- quantities exported 

capital flight through the 
quality and price continues

concerned Government agencies knowing the problems> 
the methods used and finding the solutions to the

or imported. \Thus, 
manipulation of quantity, 
through lack of adequate machinery to detect such 

which are made more easier by the

This is.

regards exports, 
quotations are given of purportedly lower-grade goods 
when in fact the goods actually•exported are of a 
high grade thus leading to smaller values being

This again is hard to detect. In addition, 
documents furnished to the Central Bank

This is in. the case of imports.

under-invoicing and over-invoicing exports and 
imports respectively, there is not very dependable 
of ascertaining whether the good quality goods

actually delivered and not

however, not easy for the forces

practices 
( 204 high incidence of intra-firm and related party trade

and the preoccupation by accountants of the multina-



to devise accounting systems and arrangments to
make transfer pricinr; filling

3. The Policy of Kenyanisation

The Kenyanisation oi‘ effective Africanisation

tool of control ovei’ the operations
of the foreign firms.

stress
The Trade Licencingon

Act excluded non-citizens
areas and

main tovzns Another
legislative measure

of
Personnel Bureau.

The Bureau was formed at
on work

to assist employers in the Kenyanisation of
to act at an employment

managerial and professional

The Bureau

numbering 28,677 at the end
and registering all form 4 students and skilled

a lucrative way of 
their coffers vzith ill-gotten capital.

workers and trainees and 
to revive the careers advice programme, 
has twd principal tasks:

Immigration
1967 and the formation of the Kenyanisation

of 1970,

jobs.

the end of I967 to 
advise the Principal Immigration Officer 
permits,

in- certain parts of th 
and from handling certain goods.

for example.

After independence, 
natural that the African Government would lay

service for skilled.

the policy of Kenyanisation. 
of 1967^2°^^

frdm trading in rural

was the passing of the

it was

recommending the issue or
refusal of work permits.

Act in

Government as a
policy in the private sector is regarded by the
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viewor trained persons
Fx'Oir* -1967 onvjards.

those areas vzhere

qualifications were not

which

normally is
The Bureau hasissued.

that this requirementfollov/-up**
is
clerical or sales

Whereas
move .before the

Class Afor an entry permit of class D.must apply
the most important oneis general 9

Other

status of residence (for example retiredor
of residence). The

or- for a shorter

to placing them in jobs.
tes vzere allowed to work only in

et cetera)
person or widow with several years

the duration of the
evolved an effective "training

employment category, 
held only for a specified period.where a- job is 

categories of passes are divided according to types of

job holder is granted an entry permit 
class for the' period requested by the employer (permits

who wish to register with a
expatria-

employers take 
trained Kenyans v/ithin a specified period,

validity of work permit

Kenyans vzith similar skills or
readily available and in such cases, they were
permitted to take up jobs only on the understanding that 

effective training programmes to produce

work (for example farmer, self-employed, profession.

in the relevant

can be granted for up to five years)

system vzhich ensures
strictly adhere to. Those job holders within the 

category must apply through their 
employers for the "renewal of an entry permit." 

holder of a dependant’s pass could 
from job to job, whether the dependant of resident 
certificate holder or of an expatriate, now a dependant
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Off icer.

is generally accepted among thinking’’It

whichpeople, that the Immigration Act,

in steady phases will put all non—Kenyans

residential and worknew

, and the Kenyanisation Bureau which isstatus
co-ordinatethe main machinery to gather and

the date necessary to bring
both democratic ininto the

them with virtually noprivate employers could hire
These were thereference to control by the Government.

And many peoplecertificates.with residents'non—Kenyans
the permanent residents —in this category

the privileges of citizenship with fewerhad all
Quite clearly, so longthan citizens.responsibilities

started on Africanisation or localisation of theget

majority of the country’s

concept and urgently necessary - socially and
(206)

The background and policy motives were well

together on a

working force could move from one job to another and

economically — in the long run.
Hitherto, most of the country’s non-citizen

non—Kenyan workforce, which

citizens steadily

economy, are

that is,

period, at the discretion of the Principal Immigration

analysed by Tony Hall as follows:

occupied most of the high-level jobs, they could not

as the Government had no say over the move of the
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The Kenyanisation programme has been implemented

“calling up” certain occupations andin stages by
The employers inindustries. anlater successive

“called-up” have to submit returnsindustry that i s
Eachfull details of their foreign employees.giving

work permit is recommendedthen scrutinised and a

suitable Kenyan citizen is not available among

those
1969,87 dated March 14,By Legal Notice No.Bureau.

Banks and Finance Houses were required
This was followed

by the insurance industry and thereafter the Oil industry

Ltd. were givenand East African Power and Lighting Co.

and this procedure has since been followed sonotice
the majority of industries have been

Of these 238 werein Kenya by April,
the majority were teachers. engineers,secretaries while

secretaries and accountants.company

There has been many misgivings about actual pace

of Africanisation of personnel in the private sector.

For example.

non-citizen employees within 90 days.

registered with the Kenyanisation of Personnel

that by now

only if a

to register all

in a speech read at the official opening of a

economy in any meaningful sense.

case is

There were 7,316 r

’called’ up.”

egistered expatriates with work permits 

1977/207)
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r4r.Broadcasting,
.workers spared no
the country.
and manoeuvres

that have noto the
liking

includes doing

be
then that

aneffective
elusive dream.

is• realised.
change anyway.
Fanon:

its (the national

-middle class) mission
it consists.transforming the nation;

transmission line

betv/een

workers because
v;hich should.

designed to
African executives

under
themselves... No wonder.

But, then it should be 
not of much fundamental

prosaically, of being the
the nation and a capitalism, rampant

part icularly
for hard work:

"Seen through its eyes,
has nothing to do with

of independence.

And rightly so.
that African!sation

The position is well put by Frantz

work
done by the bosses 

after 15 years 
Kenyanisation continues to be

„(2O8)

on management in 1978, the
Ministry of Information and

Some ,

canvass for

the bosses who shamelessly 
behalf of guest

Mobil Oil Company seminar 
Permanent Secretary in the

D. Mbela claimed that foreign 
efforts to perpetuate their stay in 

indulged in "practices

"These Africans are
work permits on 

their service
normal circumstances.

he said.
make them indispensable.
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The nationalthe masque of nco-co? ''‘nialism.

It could
with a view toamended inEmployment Act was

reflect within the Act
The Employment Act and

Thebelow•and

laws also provide for
employees.

the distribu-

the Permanent Secretary to the Ministry of

attainment of independence not much was done to Kenyanise
the distributive trade:

”Althou-gh the Africanisation of the-

bourgeoisie will be quite content with the 
role of the Western V-ourr.ooisi^’s business

do provide for free housinf^ or 
employees earning shillinr^s 2,000 -

free medical treatment for

the manufacturers’ products
Kenya Government policy of ’ Africanising

In a circular to local manufacturers in

The appointment of African distributors for 
has been a part of the

the post-independence conditions..
Regulation of Wages (General) Order 

house allowance,for all

tion system.

Commerce and Industry expressed concern that since the

agent, and it will play its part without any 
( 209 ) complexes in a most dif;nified manner."''

though camouflaged, v.’h’cii today puts on

also be mentioned that the old
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the Government has
to force thecoercive measuresintroducing

of Africanisation in the distributivepace
trade.

of action has been followed underThis line
manufacturers vzill

embark on
activities without unduedistributive trade

delay-”

finding out the extentThe circular aimed at
had complied with the

The pace
has not been on

for Commerce and Industry
was

Addressing a. luncheon of the Kehya Associa-sttccess.

industrialists that "there would be no getting away from
the directive:"

"P4y Ministry had been following the

back as I967 the r4inister
complaining that the Presidential directive that the 

distributive trade be Africanised had met very little

the assumption that local
their best interests to

to which local manufacturers
the distributive trade.

consider it to be in
the Africanisation for their

tion of Manufacturers,

distributive trade is one of the main

policy of Africanising
the tempo required and indeed as far

elements of the Government’s economic policy^ 
deliberately avoided

Mr. Mwamunga warned the
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«(212)very little seems to have been achieved.

East Afrdxa
Industries products are distributed by Kenya citizens
traders who hold valid wholesale licences. The number

has grovzn from 200 in I968 to 800 in 1977*

cent/the distribution system of its products. Z?per

Price Control Measures
Price control measures have also contributed

form of protection for consumers against
possible exploitation.

functioning iswhoseis the Price Control Act
administered by the Price Controller under the Ministry
of Finance.. The extent of coverage, however is limited

seen in the following excerpt of an Interview
with the Minister for Finance;

’’Price control is important but it isn’t
issue to be viewed separately from thean

which permits a great measure of economic

The relevant piece of legislation 
(21'1)

has Kenyanised 100
- - - - /of

of Africans distributing East Africa Industries products
(213)

as a

as can be

we have agreed that v;e shall have a system
rest of the economic system. . In our economy

dealers in various towns of the country.

And B.A.T. Kenya Ltd.

execution of this directive but, so.far

Firestone E.A. Ltd. have appointed African



-183“

freedom of activity.

If we control
trade it v/ill be those which vie feel are
essential for the daily consumption of the
ordinary person in Kenya. It has never been

In line with Kenya's allowed laissez faire
price control is not extended to

The suggestion

has been frowned upon by the country'sPrice Control Act

Mr.system.

"Frankly I am doubtful whether such a
centralised system can be managed efficiently

and secondly whether it is inby the state;
the kind of system that wouldpractice,

be compatible with political democracy; and
and most important whether such a

• system would lead to more efficient organisation

"I do

include every item in the economy.
for such extension in terms of the application of the

of production and distribution in our country.
I don’t think that it would.

at any time the policy of the Government to
(215)

Treasury as this is
Kibaki is quite vocal in this respect:

thirdly,

outlook and approach.

some items in internal

control prices of all items in the economy.

think (and I said so in my Budget speech

feared to result in a centralised
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identify 20 or so items which
are essential for consumption by ordinary

the field of foods.

that price control is effective. For the
I would rather say we left it to a

thereBut thenfreer market

There have been complaints that there have
been delays in the administration of .price controls under

Such delays havethe Price Control(General) Order.
of course resulted in substantial losses of
profits and this has made local manufacturers feel that

deliberately preventing them from
To avoid

such a situation an amendment has been made so that
a firm producing a commodity subject to the General Price
Control Order can effect
delay is experienced. If the firm can demonstrate

have
. raiserl to-justify a price increase under the Order, it

however, the firm has not received
shall apply to the respective price increase to the
Price Controller.

country,

earning a minimum return on their investment•

rest,

a price increase if a 30-day

the Government was

and then control only those and make sure
people, particulary in

this year in June) that we should, as a

that its direct costs, other than wages costs.

competition'.
are people v/ho dif fer. ”



-185“

a reaction
days,

Theassumption
Controller will.

increases
reductions even after the 30-

the Weights

to ensure

that
transac-
producersto consumers.t ions

The Department
(1) ensuring

a
and (2) enforcingmeans

the various
in trade transaction.

The Control over Quality of Produced Goods5.
Standards

has also meant a
quali'ty products.

and manufacturers
the fairness

proposals for price 
right to require price 
day period a has expired.

encourages
high degree of accuracy in 

used in trade transactions, 
legislation which aim at curbing malpractices

from the Price Controller within thirty 
ahead and implement the increase

Price

Closely related to the above is 
which is administered by the 

The principal

it may go
that approval has been given, 

however, continue to monitor all 
and will reserve the

aim of the Weights 
uniformity of measurement in 

all the time, that fair tradeis maintained
prevail tb give protection 

at all levels.
by inter alia

all weighing and measuring

on the

and Measures legislation 
Ministry of Commerce and Industry.

and Measures Department is
all trade transactions

The establishment of the Bureau of 
requirement of production of high

The Bureau vras set up by an act of
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(217)Act"of 1973» Esta
blishment of the bureau v/as prompted by the
government’s concern

ones. some
five years ago gives the unsatisfactory state of
affairs:

’’...While the talk goes on. what do we
have from many manufacturers of every day
goods? We have shoddy v/orkmanship.

the Coast.
great proportion will have no point.
Hinges are not counter sunk so that the
screw is either sticking out from the hinge
when fixed or is loose and taking little
stress. Tyres do not come up to the

screws available
in the country at present is mystery.pure
These are just a few examples of poor quality 

. goods* xirhich are being produced..." ^^18 )

How on earth shipbuilders or other workers 
manage with some of the wood

over the quality of the locally 
manufactured goods as well imported

An editorial in the East African Standard
as that of the

standards of motor cars.

On average, about one match in six works at
In an average packet of pins a

Parliament, the Standards
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also
for

standards.compliance
whose standardsforhas compiled have beenitems whoseThe

ofcompleted andof paper
gas

milk and
board,

Mark is

of the Kenya
been

The Bureau of

monitored
I

The Bureau
of promoting

Standards has recruited
food technologists

of the Bureau to
; and calibration of

for examina-

The presence
that the product has

of Standards is charged v;ith the 
standardisation and 
and codes of practice.

safety I
A permit to use

cylinders, 
unprocessed

mark is
produced to comply 

system-of supervision,
manufacture arid including

works 'in

tion and testing
to the existing

of 22 products
specif5 cations 

corrugated steel

whole
the Standardisation 

of thismatch boxes.
obtained from the Bureau.

to the consumer
with the requirements

control and

including engineers,

sheet s,

professional staff, 
and statisticians.

Standard under a 
testing operating during 
periodical inspection at manufacturer’s 
accordance with the certification Marking Scheme.

responsibilities
■ formulation of specifications
It is also the responsibility 
provide facilities for testing 
instrument and also to provide facilities 

of manufactured gbods to ensure their
So far, the Bureau

an assurance

a list
have been set., 

include the forerunner
various types

sawn timber
(219)

The Bureau’s work is
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and approved by National Standards Council composed of
prominent people of special disciplines both in private

Kenya Standards were alreadylife and Government.
being implemented on a voluntary basis and would soon become

* compulsoty.

6. Need to Encourar.e Competition

The Kenya Government xvhilst generally
helpless before monoplies has•sometimes ‘surprisingly
shown some sharp teeth.
has decided to licence another tyre company in the

Ltd.E.A.country after the inability of Firestone
Speaking recently atto meet local demand for tyres.

long service awards to employees
the Minister of.Commerce

Mwamunga stressed that the Govern
ment would take measures to liberalize all sectors where
monopolies exist: we not

offer goods to consumers at cheaper prices.

the then
Dr. made the

only ensure consumers more choice, 
firms to produce more efficiently

a presentation of 
of Avon Rubber Co.(K) Ltd.,

When attacked by local press for allowing 
a proliferation of imports into the country.

Kiano,Minister for Commerce and Industry,

but we also encourage 
so that they can 

n (220)

For example, the Government

and Industry, Mr.

”By encouranging competition.
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According
"quite often little bit ofto the Minister,

lower their prices and giving
choices of products they require.

the• or not
In a Circular Letterassociation,cartel or a trade

the Governor of Central Bank of
vzhose inte

ntion is to discuss or
charges or rates attempt to create an environ-

The Kenya Bankers Association waspublic interest.
deemed by the Governor to be no exception to this

its influence appears
to manifest itself in lack of independent
innovation or competition among Kenya banks." The
Governor further observed:

prices, 
ment favourable to themselves and injurious to the

of August 1^,
Kenya asserted that trade associations

consult on the imposition of

197^>

decisions known to the public.

competition is healthy in inducing manufacturers to 
the customers alternative 

,,(221)

a big debate as to whether

initiative,

Kenya Bankers Association was a form of

(the common people) by the monopolists."
industries can mean the exploitation of wananchi

observation and that "although it has of late made no

point that his Ministry was bound to protect the
consumer and that "too much protection of local

"Elsewhere in the world, it is a condition of

In I97I1, there was
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banking licence that meetings
of*

discussing charges or
as conspiracy in

from all the old establishedThe response
Association was notbanks was

bodies

like the Law
peculiar

"A cartel tends toproblems
the

of theBanks
painsof the banks were atSome

to the Rate

Guide/ Summary
cartel.intents and purposes

cartel has had glowing splinters thrown

at it.

to market forces.
and advances must be within

7 per cent.

operating in restraint 
Society of Kenya existed as 

various and

interest-rates for loans
cent above the Central Bank of Kenya

(224)

.of course.

The
From July 1978, the level at whi’ch bank

were to be fixed were to be left

to point out that
of Banking. Arrangements,

charges for services
with the only stipulation that the

for discussing of the common
of the particular field.

to increase charges but, 
without the permission

that the Kenya Bankers 
of -trade and that other

an association

is a

a spread of 3 
discount rate which currently stands at 
In addition, the charges arid rates were to be displayed

imply power 
cannot do so 

Central Bank.”^^23)

granting a
between bankers for the purpose

rates are regarded
law."<222)

they did not subscribe
which to all



-.1 ‘-1 -

for bank customers to .see and published in the Press.

personal accounts,
sales of travellerscredit transfersbankers orders.

ledgerspecial clearance,
fees and such like services.

^7. Reduction of Investment Incentives

lessening the
firms on the country’s

put under some
The Allowance was’restriction in

weighted inhitherto
big urban- away from the twolocated in rural areas

per centThe 9centres,
subsidy for new

only to be available in under the newwas
measures.
Finance noted that he had been reconsidering the useful-

of the investment allowance provided under theness
At the currentSecond Schedule to the Income Tax Act.

the allowance ^vas obviously
The Minister observed:superflous.

one method of
I

its applicability.
favour of new industries being

The charges 
commissions and interest rates applicable to ordinary

Nairobi and Mombasa.
investments in buildings and machinery

such as cost of bank cheques,

interest charges,cheques,

Budget,

rural areas,

corporation tax rate.

to be publ-Tshod were to cover those

the Investment Allowance was

During his Budget Speech, the Minister for

The reduction of incentives is 
strength of the hold by the foreign 

economic activity. In the 197^



-102-

paymentspresent balance of”In our
situation.

capital into what is mainly imported
the other investmentaddition to all

A *

anxious
is alsofrom machines

the Investment
z Allowance

thatrural areas,
Allowance ceased to be aThe

general
subsidy for the

Sales Tax•In the same
also brought within the

had been
who bought raw materials

and from 1975processing•

ceased to be applicable to new
outside the municipalities of

jobs taken away 
difficult to justify."

general subsidy to capital when we are 
to create more jobs - not to have

Exemption 
orbit of control, 

manufacturers 
to wholesalers without further

country’s 
tion of industries.

from the two main 
declared policy

Budget Speech,

Thus from January, 1975,

is.

incentives,

a continuing general subsidy

is difficult to justify.

investment in

new investments away

Nairobi and r4ombasa- 
subsidy for capital and was to become a special 

dispersal of 
industrial centres in line with the 

of encouraging wider distribu-

abused by some 
free of tax and sold

But this loophole was plugged

Certificates were
These Certificates-
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che raw materials

imported but with the

ofthe tax in respectrefund,
his manufacturedwhen he paid tax on

local manufacturersChe 1976 Budget,And i nproduc t s.
compensation if they wereto get export

remission of Customs dutytime claiming a

materials and components.

sales tax wasChe 1975 Budget Speech,And in

usua 1 lyluxury items not
urged to become moreLocal manufacturers werepeople) ■

cent10 perconscious in their imports through acost
labour intensiveMore

duty on10 per centindustry was encouraged by
Items such asfor manufacturing.machinery imports

- which were free of dutycubes and pipesmetal sheets.
taxed atbefore were

Che Government stand onalso mentionOne can
and the tax implicationscharities paid by companies

How tax offsets forThe Government does not athereof.
Inindividuals who contribute to charity.companies or

the Permanentseven years ago.somestatementa
toSecretary

giveproposal (that the Government tax"The

m.’i t e r i a I s

a manufacturer had to pay

when they were

10 per cent.

on raw

tax on

were not

the Treasury issued an official statement:

at the same

such raw

right to reclaim as a

duty imposed on raw materials.

purchased or

to 20 per cent on a part of

a similar

inreased from 10 per cent
consumed by wananchi (common
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remissiori

rar back as
to

contributions to
would be opena system

secure
in the

institutions and
established
programmes.

• the Keny.a

having relatively young
gaining

Sectionsucharticulate men

I

pov.'er 
result of

bodies like' the Investment

local resources
link between agricul- 

of industries

Programme >
Survey

country,

crucial problem 
industrial

the ICDC,

projects that 
human and material ~
ture and industry, and promot

In

these are
Estates, the Rural Industrial

the Industrial Promotion Areas, 
 . (226)and Promotxon Centre.

is hov; to influence 
reflect the country's obj ectives 
These objectives are to promote

would utilize maximum
foster greater

dispersion
order to achieve these 

stimulated and sustained
the Ministry has

which faces the Kenya Government 
investment decisions to 

of industrialisation, 
socially desirable

charity against
to widespread abuse."

to companies w^ch donate money to 
examined in considerable depth as 

Government decided then

as a

objectives, 
industrial grovzth

different•specialised
Important among

Industrial

Development 
and the Industrial

of ths Government is increasingly

into the rural areas.
as well as

that if it were

charity) was
1965 and the

allow companies to charge
income tax, such

(225)

The bargaining 
ground

on
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the companies’

cost aspects

a

free enterprise economicIn view of the open,
becomes up—hill taskthen

measures

on
on colonial formulaeAfrican-based models. as

1940s...
has been to multiply over time.control systems

and self-contra-
Economicdieting mazes x’iddled with loopholes.

system in Kenya, 
to initiate and

and those of the metropolis in the 1930s and
Unfortunately the tendency of most

"Initially
modifications of capitalist

of the Central Bank, the Capital Issues Committee and the 
Nev/ Projects Committee. However, the meticulous 

feasibility studies by the foreign

creating cumbersome, overlapping.

preparations of
companies coupled with their resources to draw up 
exceedingly generous management agreements as well as 

ability to make investment proposals at 
plus the lack of qualified

portfolios and so forth- 
multinational corporation

or on

controls tend to be based not so much 
indicative planning

it is 
implement water-tight control

The words of Professor Reginald

the highest level- all these, 
personnel to dea.l v/ith such matters as 
of such things like transfer of technology, equity

make the position of the 
factor to be reckoned with.

oyer the said system.
Qreen are very relevant here:
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development cannot be regulated, much less

or technical economics and possessed of too few

destroy both the morals and
civil service and bring the

government into contempt in the 
community and the majority of the population alike.

eyes of the business
C227)

civil servants operating the rules are too few.

evasion. At the worst 
corruption which 
morale of the

instruments to detect and sanction avoidance or
the control systems createopportunities

induced, primarily by means of complicated

too inexperienced, too little grounded in applied

bureaucratic rule books, especially when the '



CHAPTir.R V

KENYA' LIMITED;A CASE STUDYMETAL BOX

study is to shov; that forThe purpose of this case
VZorld” for that matter,and the entire "Third

no
development

modern corporation began whenthe
theymanufacturers

and distribution networks andsales
Bythen their own

fusing mass
to

the
of the raw

J

a
operating

?4etal Bex Kenya Ltd. is a direct offspringactivities.
of such a phenomenon.

of the 16 principalMetal Box Kenya Ltd.
whichsubsidiary companies of Metal Box Overseas Ltd.

incorpo-
is Europe’s largest

and distribution to the buyers.
created to oversee several

production with mass
coordinate administratively

rated in Great Britain and
(228)packaging manufacturer- 

ranked Metal Box fifty-fourth among British -companies

nal corporations came 
flow of a high volume of poods from the suppliers

process of production

hope of ending exploitation and unden- 
within the framework of the imperialist system.

As ought to be known, 
embarked on the system whereby

Kenya,

managerial hierarchy vzas
units and to coordinate and monitor their

is one

there is

In 1970, The Times^^^^^

in turn is owned by Metal Box Ltd. which is

materials through the
In such an arrangement

built their own
extensive purchasing organisations.

distribution, multinatio-
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forty-eifsht by capital employed withby turnover arr'i
Overseas operations at that time"52,^00 employer:;.

the company’s published
account s:

tlilrty nine per cent of the profit Kefore

A good portionMetal Box employees worked there.

imperialist expansion intentionsargument of thethe
Through theof the capitalist companies at

expansionist devices mentioned above was bornvarious
every way a unit of monopolyMetal Box Ltd.

imperatives:followingcapital and ipso-facto obeys the
the addition of assets by exercisingmaximum profits. as

sources of raw materialsmuch control as possible over

The thread of this capitalistmarkets in which it sells.

If HISTORICAL BACKGROUND

Beginning^ in Europea.

concerned with the follovzing: he manufacture and

thirty five cent of sales,
made,., overseas 

I
tax was earned there and forty

The individual, business of Metal Box Kenya Ltd. is

seven per cent of 
(230)

’’home”

by value, were

and other supplies, distribution channels and the

trend runs through the case study.

v.’hich is in

were quite Gip;n5.fleant in

of the overseas trade was naturally carried out in the
colonies of the ’’Mother Country” thus clearly buttressing
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plastic

whose operations are
based in Mombasa.

preserving food

scientist Louis

including pottery-vjare

bad become commercially mechanised-

so of the 19th century
but

suppliers to the food and tobacco traders
ancestors of Metal Box first came tothat the direct

In late Victorian England and for many'prominence.
all imported being9

brought in on the rising tide of foo.d supplies from
Argentina and above all the United States.Australia,

against this kind of

and tin-plate canisters.
United States in 1820 and by the end of the century

basis for Appert’s
The method was applied under a patent in

for the French army.
Pasteur had supplied the scientific 

method that it proved commercially

and-a subsidiary.

possible.
England to various containers.

The industry began in the

• The British canning industry.

Betacans Ltd.,

were used for a good' many products besides food.
*it was as

Tins in the last 30 years or

years afterwards they vzere nearly

Canning began towards the close of the 18th century 
a Parisian chef by the

closures, both metal andprinting of containers and
other plastic products and security printing.

The company has branches in Thika, Ruaraka and Nairobi

when, as history has recorded, 
name Appert won a big money prize for

It was not until the French
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pirst World War.

tin-box industry that grew roughly betweenThe
trade for the manufacturersservice
in consumer goods parti-grovzing marketcatering for

The variouspackaging.
and it .was

only after the
necessity of a merger

British Tin-Box Manufacturerstook shape with themerger

Munitions betweeneffort
the pre-war competitors.

whoBarclay and Fry and Henry Grant
of shares withlate in 1921 agreed to merge by exchange

Tin Box Makers Ltd. InAllieda holding company
to incorporate the printing done by ScotFebruary 1922,

was changed to Metal Boxand Barclay & Fry, the name
But two of the •founderand Printing Industries Ltd.

making industry were still reluctant
to sit onand they were

These were Williamson andthe fence for some time.

cularly food and tobacco, 
powerful-than the tin-box makers them- 

and survival depended on

Atkins Co.
and

specialized skill in
tin-box makers were greatly family concerns

First World War that- the economic
The idea of

remained insignificant until after the
(231)

competition,

to join the new business merger.

Co., London,

larger and more

1870 and 1914 was a

directors of Hudson Scot,

one of

vzas reckoned with.

selves whose business success

Federation, perhaps partly as
imposed by the Ministry of

It was nevertheless the

a war time collective

The top firms- were much

Ltd. of Hull,

fathers in the tin
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But their indecision was dislocated when theBarlo v/s.
in the tin making tradethreat of American invasion

became real. By 1930, Robert Barlow had agreed to
take the generalship of P-letal Box and Printing Works

Ltd.v.’hich became a public company under the Metal* Box

Company Ltd. Dr. Reader
thus:comments

”VZhen Barlow retired from active management
he might have been said to have comat the age of

process which he himself had begun in thepleted the
thirties of getting rid of the old owning families from

There have been few British business -menMetal Box.
so consistently successful

He saw the opportunity in the earlyRobert Barlow.

which were allruthlessness and charm.
elements in his character. No one who knew Metal Box
in Barlow’s time can

then that is just for
his •

monument.

under Barlow’s direction. the

Metal Box was Robert Barlow’s creation and 
(232)

^^9,

Barlovz,

in 1961,

speak of it without speaking of 
and if the history of the company reads rather 

like a biography of the man.

During the thirties.

on such a large scale as

in his book on the company

• thirties for the foundation of a British canning

it is

industry and he propelled Metal Box towards it with energy, 
foresight,
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solidiried.base of r-letal Box’s foreign policy was

This was
and a division ofCompar.y

continental Europe and British territories overseas.
Overseas expansion halted by the war.
and by the early fifties companies

East Africa,Malaya (later Malaysia);
In i960 a companyIndies and Rhodesia.West

Thailand - the only company inin,Nigeria;
this group.
Mozambique

had been British.never

Reader
purely in response

at some particular opportunitythe companies
infor instance pineapple canning Malaya or the

and a consequence
they tended to depend heavily on one user or group of
users,

the way of local demand to support a varied out-put.in

multinational business on a very considerable scale.

subsidiary,

Its origins.

started again.

as ,

Can.an American 9 *

markets resulting in Metal Box preoccupation with

grounded on the alliance with Continental
(233)

particularly in territories where there was little
.1(234)

vzere aimed

In the 1970’s we find that Metal Box had become a

were established in

canning of meat in East Africa,

was set up in
in 1968, 

apart from the South Africa Company’s 
which was in territory which

observes:’’The Pakistan company was set up

however, and the main base of its operations.

Pakistan, the

to political necessity. Elsewhere,
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despite protestations

to the contrary
local subsidiary.

Penetration in East Africab.

had been done with

flattened cans supplied
there were

making -galIon

the

interveningto
At this time.1963 .

plans were finalisedthat

reformingto build a small
Canners Ltd.for supply to Kenya

and
at Dar es Salaamj

authorised capital increased to £300,000.

flattened can ex U.K.
In 19J^9 building at Thika was completed and work started 

operations commenced at both factories

Metal Box Company of East 
authorised capital

discussions 
resulted in plans to build a

debes and corned beef cans.

Africa Limited was 
of £100(which was gradually 
years to £1,250,000 by March 7th, 

the time of incorporation.
Decision was also made

is,
for the Dar es Salaam factory.

unit at Thika for

On July 23rd, 19^*8, 
incorporated with an 

increased over

Between 1'951 and 195^ some general line work was done

Betvzeen 19^6 and 19^7, 
and Liebigs which

■ reformed locally.
with oil companies

factory at Dar es Salaam for

A limited amount of business
East Africa as early as 193^* These were principally 

from the United Kingdom and

remained and still remain British, 
by the expatriate staff of the company's
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(■with second hand machinery
authorised capital was

In
high speed can line

largely for Kenya Canners Ltd.manufacture of food cans.
lines were installed forpress and

manufacture of open top ends.
increased to £1,250^000^authorised capital was

capital being £1,000,000.

Company of East Africa Ltd.the P4etal BoxIn
The following year.(Africa) Ltd.Plasticsacquired

Hitherto

of equipment.overloadingsevere
was installed at Thika for the supplyof rectangular cans
to Kenya Meat Commission. Betweenof corned beef cans

1962 and 196^, there was- expansion of general line
business and a line was installed for making collapsible
tubes.

In 1966 the Metal Box Company of Tanzania Ltd. v/as
formed as a separate company but a subsidiary of the
Metal Box Company of East Africa Ltd. Tn the same year.
additional printing equipment was installed.at Thika.

i960.

1956,

In 1955,
at Thika and gradual expansion 
ex U.K.) carried out.
increased to £750>OOO (Issued totalling £550,000).

was installed at Thika for

Three years later.
At the same time, 

I 
Issued

printing equipment v/as installed at Thika.
printed tinplate was being supplied by Bar es Salaam
.but increased demands in Kenya and Tanganyika caused

A line for manufacture
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of Security Printers
Company of East

which specialised

in the

commercial printers.

Then the
■ out the tvzo main sources

theBacon Ltd.
about 17,00,00

cheques

Packer's Ltd.- Delmonts)

side
per

The Metal Box

Inwas

the same
Metal Box Company

directly from the sale of the
Box Company Ltd.Metal

under the security necessary 
being printed by 

of the Metal Box bought 
in Britain:

local printing company 
used annually in

witnessed the formation 
of the Metal Box 

other security documents.

Cissued £750,000) arising 
of Tanzanian Ltd.

year.

Africa for
Until about 19^7,

production of bank cheques,
to avoid possible abuse.

By 1969,

Also the year
subsidiary 
printing cheques and 

there was no company
prepared and printed

although some were
international complex

of. Bank cheques

Ltd. as a

of East Africa Ltd. was appointed the managing Agent, 
that is 1968, authorised capital of the

of East Africa Ltd. was reduced to £750,000

decided to 
pineapple on a 
•to the Tanzanian
Corporation of Tanzania
holding of the Metal Box Company
the rest of the shareholding was held by
Company Overseas Ltd, in Britain. Metal Box Company

W.W Sprague and Co.

acquired a 50
of Tanzania Ltd. and

and Perkins
v;as supplying

Kenya and Uganda.

In 1968, Calpak (California
extend operations based on growing their own 

10,000 acre estate at Thika. With regard 
of things, the National Development 

cent
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A special resolution vzas passed at the extraordinary
general

of East Africa
Ltd.
change vzas
became effective on May 5th, 1970.

their business with that of
the business

the Metalsuch move was due toOne of the reasons for
being a public company and

the5

trading profit was
arising from s'ite managementaccruing to it as company

expensive if the company had operated on its ovzn.more
the opinion of the companyin was not particularly

important vzhilst it was not necessary to file the
accounts but customers now had access to the accounts and

During the accounting year
controlling interest in Betacans Ltd.

liquidation of the two subsidiary
Security Printers

the Company took a 
manufacturers of ^-gallon debes at Mombasa.

Ltd,
companies, 

and the absorption of 
of the Metal Box Company of Kenya took place.

This,

meeting held on May 5th, 1970 to change the 
company’s name^rom the Metal Box Company

to the Metal Box Company of Kenya Ltd., and^the 
filed with the Registrar of Companies and

Box Company of Kenya Ltd. 
particularly in the case of Security Printers Ltd.

large and reflected the advantage

'together with printing services, which v/ould be much

ended March 31st, 1970,

In 1971, the
Plastics (Africa) Ltd^ and
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considerable alterationsto make

of profitability.
due to itsLtd.

it was necessary to double the

share
The writer wasthe merge.

operating in similar
with

central adminsitration

could cost a further

£9,800 in

Thika’s Metal Box
The Nairobi factory

covers
The building contains new

and a maintenance department. The generala toolroom
line production caters for metal containers of all

metal

from subsidiaries.
assessment on this basis 

corporation tax.

it was necessary
to the company’s operating costs to reflect

In the case of Plastics (Africa)

In 1974,

types including fancy decorative boxes, 
closures and aluminium tubes.

of containers in the country.
acres and began production in September 1970. 

general line, machinery.

circumstances,

aerosols,

expansion of business, 
issued capital to achieve a reasonable proportion of 

capital to capital employed. There was also a

a true level

tax element inherent in
advised that a group of companies

central administration services, has
by setting off

the company vjas under capitalised and.

major expansion works were carried out at the 
factory to meet the increased demand

been assessed for taxation purposes 
costs against dividends arising 

In the current financial year an
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cardboards and metal

makes
bottles, moulded plastic

The

Ruaraka
engineering development.

A!ID ORGANIZATIOWAL STRUCTURE2• SHAREHOLDING

of Metal Box Kenya Ltd.
shares
shares of Kshs.5
At the

The interesting point as regards the existing
shareholding structure is why it became necessary for

subscription shares
parties and to cease to be 100 per cent

for many years since
by other
holding company it had been

of Kshs.5 each.
each had been issued and fully paid.

As at March 31, 1979 the authorised share capital 
comprised- 11,000,000 ordinary 

At that date,■8,056,002 Ordinary

composite containers,

same date, 
held was capitalised from unappropriated profits 

f o Tf tX
amounting to 2,685,334 shares at Kshs.5 each.

The plastics division, on the other hand.

The company also has an open-top factory making 
cans for processed food, beer, cider and soft drinks.
The paper group makes cartons, 

laminations, cheques and labels.

establishing its operations in East Africa- . One reason

a scrip issue of 1 for 2 shares

-Metal Box Overseas Ltd. to invite

polythene film bags, sacks, 
containers, closures and packag'ing components.

side of business specialises in research and
(236)
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iswould not

it vzas only €o be
would attemptexpected that

to

the new

/

It was
requestthat the

Metal Box Kenya Ltd. was

be

In 1965,

which the expatriate
like to discuss about. 

After the attainment of
which has substantial

the
of establishing

staff of the local subsidiary
the reality of the

from new investors: 
sense to be

changing circumstances.
for a company

South Africa,

formally requested Metal Box Overseas to 
s subsidiary.

with acceptability
/out_

)

independence, 
investments in racist 

the multinational company 
cloak its tainted capitalist image

African Government. One way/of this was to bow 
nationalism bent on 

in the private sector for. 
that the Metal Box 
by Government institu— 
But allied to this

Before ICDC 
allowed to purchase shares in the company’ 
.‘corporation has been looking into the possibility 

a local can making industry.

by the 
to the new economic 
administration participating 
"national interest". This meant 
would view favourably to requests 
tions.for equity participation, 
basic fact was. the fear of competition

avoid such invasion, it Good business
Government body for protection as the 

undertaking in which there was

to 
associated with a 
argument would be that an 
some local participation needed protection, 
therefore not surprising 
to acquire some shares in 
considered favourably.

by ICDC



ICDC wrote to Messrs. Jurgen

thought to be a viablefactory was not at that time
neither was the suggested waterproposition and that

requested the* Germanturbine justified.
to

for a
ICDC that aThe German

"not economically

sensible"
per day.with a

did not

Box.
at par

shs.25 per share.60,000 shares at

not able to establish the economic
sense

and no wonder the corporation felt
on the•that the

The 10,000 shares.side.high
persuasionfor in cash apparently on the

anaccoun
indicator of the rate of investment return. There are

give the best offer
(238)

The vzriter was
behind the above quotations for the purchase

capacity of 1,000 tins
further and instead the

price of Kshs.25 per share was 
(239)

production of only 500 pieces was
and that it was preferable to have a plant

company "as a matter of urgency"
complete metal container manufacturing plant.

were, however, paid
the

ing principle based on dividend cover as

the Executive Director of
Roper of Hamburg^^^^^ pointing out that a plastic “bottle

price of shares

However, ICDC
persue the matter 

conglomerate thought it better to buy shares in Metal 
In June 1969, the corporation was offered 10,000 
(that is Kshs.2O each). Later ICDC was offered

However, ICDC

concern, hovjever, advised
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to whether the levelasof course

so
sense towould

asset coverlook at the par
especially in a

of

the corpo-

All theinterests as

Chief Accountant,
commented:Executive Director ,memorandum to the

Although in

to maintain a
Normal dividend should be coveredissued

. twice but

The

exploitation
overall investment is

consider, the fact that
business proposals with

of a share
1967/68 no retentions were 

reserves to enable the companysufficient revenue
high dividend- of 10 per cent on fully

differences of opinion 
the right way of looking at investment

of course) but one
have thought that

value of shares vis-a-vis
the factor of labour

dividend cover is 
benefit (for capitalists this

it is good economic

cover) ratios indicate a generous 
a good potential (sic)

This is so

"The (dividend
dividend policy coupled with 

for capital growth.
available, there were

especially when we 
ration must always appraise 
Kenya's interests as the first priority. (21ll)
same, ICDC found "dividend cover" approach acceptable. 
The Corporation’s or Annountant. in an internal

Other reason for inviting outside parties in the

situation where
is significant and where the level 

. , (2^0)relatively low.

capital.
on average of 1| is considered satisfactory."
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of course the need
Thusnature.to meet

of thethe money

When the
reached that a halfan

conversion and that
the whole of itsorthe bank

At the

be alloted and
The value ofissued as

a premiumshares wasthe
ordinary share was worthof kshs.2/50 per

shs.5 each-
Development Finance Company ofThe shares

an'd the

important to noteIt is also

equity participation and that thisof

still ais

, that these
Government by way 

further Illustration of the company’s drive

by the
Industrial Development Bank were also 

consideration of funds advanced

shareholding of the company was 
expenditures of capital 

60,000 shares

to the company, 
carried an option

offered to ICDC vjas
Bank with the share

6 million K shillings loan
Development

bank extended a
undertaking was

of its

resolution that 
fully paid up shares 

shs.3 million thus indicating

as a

share since an

of that loan 
would give ICDC part

Board meeting of Metal Box Kenya 
the meetine approvedr.a

Kenya 
issued by the company 
by these two institutions.

institutions are associated /. ’"-he Kenya£with

conversion right.
Ltd. on February 1^, 197^> 

400,000 ordinary shares 
to ICDC.

for money
for the payment 

borrovzed from the East African 
certificates as security.
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leadership of the day.closer links with theto have

the company was not affectedAs a

Thusunimpared reserves.share
the

10 equal halfKshs.
aments commencing on

rate of 10.5 per cent to go
An

to the company by the
expansion of

can
the company also

Finance
instalments

does not illustrate a trend towards

surrender

by the Government 
below the level of 20 per 

and loan capital and 
Industrial Development Bank 

by way of equity

The foregoing
of control over the activities of the company

year, 
equity capital.

Thika and Ruaraka branches.
been granted

Bank to cover the
Branch and additional

participation 
shs.7/50 per ordinary share 

3 million repayable in
June 30, 1976. with interest at 

towards the expansion at 
additional term loan of

during this time5 
obtained shareholding in. the company 

amounting to Kshs.2 million at a price of 
of Kshs. 5 and a loan of 

yearly instal-

30,

manufacturing firm, 
regulations of 1975 to reduce borrowing 

cent of investment, including

secured a loan
Company(DFCK) 

from September
provide Kshs . 1,5^0,000 in nexv

Kshs.6 million has
Industrial Development 
printing facilities at Thika 
making machinery at Nairobi.

of Kshs.3,^60,000 from Development 
repayable in lO equal half-yearly

1977. During the same

In 1974,

DFCK was asked to
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by
devices

consideration for
Ltd-of Betacansthe purchase

sharehoId ingincreased

shares
It is expected that

and not by the
increased capital wouldSuch

sale of frombecause,to
it becomes obvious

thht

finance here would beAdditionalcapital
the increased shareholding by

of
M 9 per cent. 
attention has

•be welcome 
financial

shares.
the company
statements 5 
thereof would be absorbed by a 

indebtedness arising from

but rather clever
bringing

studying 
the cash ga 

in current 
together

ICDC has gradually 
progressively 

total

the investors in 
to raise capital

the same
Industrial Promotion

the Asian owner

public issue of
cent of the

will be new

Investment and
Commercial Bank Nominees 

by the company

intent on
cent of the 

since May,
Metal Box

and is
about 1^1 per

Also , 
been given by

the company’s
total holding

issues

its 
raising the present level 

share capital to
1971, considerable 

Kenya Ltd. to a 
for an approximate

the U.K.
locally instead of
Even the shares given to the

R.A. Panju, A.W.

reduction
overseas purchases 

expenditure.
the consideration for
outside parties.

from overseas. 
Building Ltd.,

of shares in Kenya
Ltd. were in

’ the issue
existing

of course
their

20-30 per
of shares

nerated
account

with the major items of
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the big
is

on

composit ion

Chairman

ItBritish Directors
II

One Kenyan
DirectorsThree Kenyan

Such strong
•in

fourOf theAnd
onare is

much to chew:

the /reor
He

simply does

representation
apparent from the

ICDC, IDB and DFC.K
Interests.

The three
discuss agendas

"Metal

the writer was
that the

Presently,
Board of Directors

directorate:
Director-(British)-Metal Box

Interests

representation» 
order to "guarantee 

of the shareholders."

local company
employment by the 

directors only 
(by and large) and

And it
directors have 

the Corporation’

60 companies.
for the various

would seem
ICDC representative.

Executive Director/presents 
represent the Corporation in over 

not have the executive time

s e

of "home company"

initiated
Box Men" in Kenya.

company
indeed this is so.

full-time working d^.ys at the
the fif- "Metal Box director" 

vzhxle the x -
'.'Iding company in the U.K.

attend the Board Meetings

the local
of the current 

and Managing

advised,
is run to the

in active
minority

Three more
Director

which
prepared by the top 

that the minority
that is

is expected to

is necessary
satisfaction 

eight directors, 
offices of the
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nominate fairly junior officers to representto

him at such meetings.

informed ’’Metal Box Directors”. However,

senior official of the ’’Kenya company” the

and

ultimately the parent company.
affairs should not be over—in running itscompany

Before any major decision is implemented,empha s i sed•
” consultation with the minority

sought and valued.directors are held and their views
’ sis that the parent company

major critical factor
commonplaceis”Itthe Annual General Meeting:at

Asttas
shareholders (Industrial Promotionfor the very small

Investments and KenyaBuilding, R.A.
the Annualthe voting atCommercial Bank Nominees),

and their influence couldGeneral Meetings is by proxy

said to be minimal.be

regards close supervision by the holdingAs
the activities of the subsidiary in Kenya,

To beginemployed.of control arevarious systems

wi th ,

the holder pleases

always sent to Reading

always be sure of carrying
(242)

significance of the hold by Metal Box Overseas Ltd.,

company on

according to a

Such officers are no match for

the day, aye or no,

the well

over the subsidiary

significant shareholding is a

Panju, A.W.

’’behind the scenes

Board meetings and more often than not he has

that particular shares can

detailed monthly accounts are

The bare fact, however.
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"recommendation”, and the actualforthe U.K.i n
pgsident Board of Directors.is made by the

of the matter;ove rs implificationis anthisBut
referred to the U.K.arefinancial matters

scrutiny and directive.and comment,comp ila t i on

be viewed in its

thethis document.According toliteral meaning.
grant capitalthe authority tohaveBoard of Directors

£7,000 on anytospecial expenditure upor
estate) andof realthe purchase

recommendationmonth withoutof £35,000 in any one
All proposedLtd.Board of Metal Box Overseasfrom the

real estate or anythe purchase of
ofin excessnaturespecialof a capital orexpenditure

mine )receive (italicsother item mu^
of Metal Box Overseas

prior
in verbalis not veryItLtd.

in therecommendst ionbut
3nd implication asforce18 has moreInstruction No.

In thecomment orto mere
turning down capital orofficeevent of the U.K.

themade clear toexpenditure proposals,
wouldthe local directorswriter what

of collision iscoursetake and
Indeed the subsidiarycircumvented.highly

gymnastics,

special
suggestion.

special

single item

app rova1

fruitful to engage 
context of Company

simply opposed

it was not

£7,000 on any
recommendation by the Board

a total

’s Financ ia1

expenditure on

Company
that "recommendation" should not

but
instruction No.lB^^^), for example, makes it clear

office not for

course of action

(other than on

it would seem that such a
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such situation obtainingController
itin the past.
do take place

Director
when the9

or whenU.K.the
officials visit Kenya.
local

U.K- Company.

the

Office one
of

the

by the companyA^Pfor
funds

Such

the company

As a further 
headquarters,

selling shares
need to rais© 

issue of shares

much as
. Financial Controller

To sumy>the reasons 
have been motivated more by the 

for capital expenditures- 
could also

As a
that the expenditure 

hensively completed to 
the Board of the

be explained 
whatever that means 

is

"home country"

indication of close 
planning programmes 

of the U.K.
(on medium-term
planning programmes" 

to state that the 
In addition, 

similar to the Head 
apparently "purposes 

accounts".

directors or
the

"behind the scenes" 
local Managing

could not recall any
would seem that

between the
Such consiiltations.

as a way

do take place 
the parent company

further precaution.

, consultations
and the Reading

can, and

liason with the

system is 
(that is, the U.K. 
uniformity when preparing

office makes sure
proposals are minutely and compre 
warrant favourable consideration before

locally
to local institutions
of conceding "national aspirations"
to .a multinational corporation. True,

basis) "are very i 
although the

said programmes were 
the accounting

office.
local directors visit

was quite eager 
nevertheless Kenyan plans.

"to a degree"
office) fo^

overall Group
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reduce its share capital holding to 60arranging to
in”local hands", butrest to becent and the

in
U.K.

After all, the shareholding

"It is not

in marketingaction.
policies,

investment decisions below a certain

questions as expansion orfollowed.
determination to produce

and

Of concern is the palpable lack of significant impact
local minority shareholders on the day to dayof the

Taking. running of the affairs of the company.

and possibly in
of decentralisation will normally be

contraction of investment
certain product, production or

national affiliates have no scope 
In day-to-day operations, 
in personnel matters and at the plan 

limited extent in research and development

per
the fact will still remain that the company

will continue to exert full influence

purchase of
or abroad, exports by affiliates to the world market, 

research and development activities the control 
------------------: *

is generally centralized.

size a policy
But in such

intended to suggest that the
for independent

level, to a

Reading, 
and control over subsidiary, 
percentage majority must also be represented by an 
actual majority in number. Thus these words continue to 
carry with them the force of truth:

or redesign a
equipment and other inputs locally
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ICDCthe

attended are

is poor
in

ICDC became a
The first

However,

whose

consultation

with the
it becomes

structure

Box Kenya Ltd.
fevz indeed.

corporation has
of relatively lower

expatriate
uncritically) 

vis-a-vis

who
Board Meeting in more 
these meetings personally 

the times he has personally 
attendance by any 

in 1969 that
This

mind that it was 
represented

at which ICDC

The Notes
Director (who is 
very little or no prior

Going through the

unable
, been happening is

Board Meetings by

on the Board

of Directors.
was expected to attend was on 

executive director was
VIhat has

little

for example^ to suggest a
executive and endorsing wholly (and quite 

such matters as pertain to the authority-: 
capital expenditure. As an

the
a representative.

been represented at
rank and business experience 

have been significant by their 
Meetings are prepared

also the Board Chairman)
absence.

■ by the Managing 
with apparently very -

minority shareholders.
^4- very clear that there is veryBoard' Minutes, at becomes vei y

contribution by the minority shareholders except, 
vote of thanks for a retiring

very
standards bearing

shareholder and was
Board Meeting

22nd May 1970.
to attend or even send

that the

t-bp Fxecutive Director ofICDC as an example, the uxecuuj.
is expected to represent the corporation on 

than 60 companies hardly attends 
and in the case of Metal

officials 
contributions

for Board
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it is surprisingscrutiny >

m3that one
not even

Agreement,Consultancy
strengthento forgive. there are

andcompanyU.K.

chief exe-the
visits the

cutive
U.K.
African

thevisits to
To allwhen
isthe company and

to good

parent company-

nONSULTANCYTHE3.

Company(now

2^, 1967

by the overseas
of the subsidiary

of duty into
Agreement

Similarly >
frequently

the Senior

working
f ramevzork

To further
the subsidiary 

Kenya by

then,

for consultations.
Officials into the

run on the
with the U.K.

interests of the

agreement
Metal Box Company Ltd.

in Kenya,
■ v technical staff as 

frequent visits

. of U.K.
of East Africa

(effective from

a sin

usually tours 
the Consultancy 

directors. 
company 
And to immerse 

mult inat ional-matrix
U.K. factories are arranged 

intents and purposes, 
lines conducive

have inICDC, do

courses or
deemed necessary.

local company
relationship

tailored to the

The Agreement between the
Metal Box Ltd.) and the Metal-Box

(now Metal Box Kenya Ltd.) dated July
April 1967) and to expire on

lack of closer
inority shareholders, 

their possession a copy of the 
of omission which is hard 

the links between

as vrell as

on business

illustration of 
of the major that,is, the



a

dependency.

Before
it is
behind

arrangements.
notions ofthe law of
contracting.

Just ice

has been thoroughly

And

of the will of the
some tendency

the above assertions? Law of
protector of the

another American 
stated the following:

analysing the various provisions of the 
vitally pertinent *to

complacency
these agreements is of

critically the false
The basis of 

contract and the cloudy 
well as equality in 

of contract in his

than elsewhere for
legal scholar^Roscoe Pound^has

”We do not give effect to promises on the basis 
promiser, although our

course,

a good example of an exercise
(245)

modern times (and) that there 
historical, research?

How true are 
contract is of-course basically the 
sanctity of private property and from the genesis of

freedom to contract as
Holmes begins his analysis 

Common Lav? by declaring that "The doctrine of contract 
remodelled to meet the needs^ of 

is less necessity here 
-„(246)

courts of equity have shown (.247)
to move in that direction."

consultancy, technical
Agreement in question, 
articulate the concept 
or licensing agreements in general and. to evaluate 

inherent in such

in exploitation and the
March 31> 1986 serves as

concomitant
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this

theproperty
America andoil barons

in Kenya.
agreement s

conveyances

views

not know what toThe

obtains the AgreementThe same vagueness

legal philosophy
could employ

alarming
this feature

branch of law has usually favoured 
lawyers with the skill

settlers and
and distributorship
day during the time of

set-tiers and missionaries

purchaser 
respect to payments, 

does

"In evaluating
by developing 

struck by the
is being acquired contractually.

deliberate chasms.
who could use

contracts of technology
countries, one is

total vagueness by which

of

purchase 
immediately
technical assistance
The licensor is quite generally left with complete 

transfer whatever he decides while the 
fixed conditions

in ease

those vzho could employ ciever 
of drawing up agreement .locurents with hidden traps and

Included in this galaxy of men of 
law to their advantage were 

missionaries

up to

Rockefeller 
signed questionable, 
relating to the transfer of land'.

the present day, and this is typified by the 
outcrop of technical agreements. C.V. Vaitos,

of commercial intercourse as follows:

in
Dubious concessions 

the norm of thewere
‘ I vzhilst in Kenya the

with the "natives"
Such practices still cont 

nue

freedom to
has explicit and

terms of obligations,etc.with
buyer quite' often, 

, 1.(248)• ask.



and its subsidiary in Kenya.r4etal Box Ltd.between
to thehad nothing to offerThe subsidiary

host ofto bind itself to asave
conditions

former companydirectors of the
Iflatter company.of the

it is the worda
conspiracy.

what they werefeather andsame
•nest.in theempty whatever waswas to

features /.whichall the major

machinery.
patentlicence ofwith

trade marks as

provisions
the local

for covering all theis

In addition >

Clause

for supplying the 
to the subsidiary the

parent company
which were

of remuneration are 
responsible 

accomodation expenses with respect to 
who come to give • advice

fitting word were
Here were two

consultancy
British company^has .made sure 

catered for Firstly,

and
intermediate products

and technical advice
that adequate

company
travelling and
technical representatives

technical service./provides that
Agreement ,/.the U.K. company has the

and purposes employees 
to be applied,

birds belonging to the
concerned with really

readily accepted since the
were to all intents

The Agreement Encompasses 
of technology, that is, technical assistance 
transmitted through personnel, manhinery, manual 

production specifications, 
well as know-how embodied in 

services of

or practical
5 of the
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and other technical and sales
considers "suitable and
does not indicate whatttnecessary.

emoluments,/to beterms
But* from

Forwell

subsidiaries
were
and associates as

As Directors
As Executives -

executives

service

that the European
seniority

a myriad of

fringe
etc.house

so high that
areasit has been

realistic

- Stg.£100,000
Stg-£ 1,796>OOO

whether the U.K 
it is

13 expatriate 
local company against 

European) 
(249)

and twenty
The impo.rtant thins -- - 

and are in 
high salaries and 

entertainment allowance

Indeed,

of service 
. scales or special 

certain that these executivesalmost
looked after* financially.

directors of the holding
Ltd., the following

and with this goes 
benefits - free passage, 

education scheme.

In 1978,
in the permanent
12 non-expatriate

African officers
■ r to note is

the high category ofcategory were

experience,
from Britain are 
example, taking just the 
company, that is. Metal Box Overseas

the emoluments for services to various 
at March 31> 197S:

allowance, children’s
the cost of keeping these people is 

decided to Africanise Europeans in some 
measure to cut down salaryof operation as a

executives
of medium grade.

right to engage "managers
staff and foremen" as it

The Agreement
are/used as regards

scales.

there were
of the

(including one
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has been some localisationWhilst therecosts.
noted that Africans are still

mainly in the non
whoan

areBetacans

no
beenaits staff.

ByAfricanmade whereby an
and staffvolumesize

this
this is
expatriates.the only factory

namein the
is the

view
Thus

design

research
The research

Inor
department is

Production Managers

separation
of reproducing 

relations of exploitation.

manager
of production

which carries a good

methods of running business - 
of work and efficiency -

strength, 
amount of responsiblity.

with the highest

of the factory.

programme,

and whose size
African Manager and has

As for Thika,

in the case of
'that details pertaining

and development are still the monopoly of the
and development

it is to be
-technical field and naturally it is 
controls the company's purse.

quite unsophisticated

however.

non-African staff, 
headed by a European while the Works 

of the factories are Europeans.

with the'
which determines the

Metal Box Kenya Ltd.
to production techniques.

expatriate employee on 
great concession has 

has been appointed.

significant is under an

One of the capitalist
of the organization

work of design and execution

it is not surprising

expatriate
, whose operations 

is by no means

is an appointment
Ironically, 

number of

between the
the relations of domination
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it become appropriatewhen does
is Che saying:Therethe Africanfor

assuageboy some
f i shboy to catch ateach abu Cday 9hungGrhis

So longbe hungry.he wi11 neverand
technology in the trueto masterAfrican

the technologicaltowill he be a partywhensense,
that an Apprenticei s trueItadvance

1966 and that byin Thika inopenedTraining Centre wa s

had 681978 the company
Technical/ManagementAfrican

But thetraining inRuaraka after s omeat
and creativenot taughtare

learn aboutengineering:
The Africanand mundane tool maintenancemechanics

trained in foodofficer wasTechnical/Management
to takestill consideredi s

the European

used by the companythe machineryBasically,
that cheaper andis obviousand itvery

could be obtained elsewheremachinerysimilar-quality
local design of containers.if possible.and adapted.

of the designis not possible.thisBut
the British specificationsis based onof containers

its manufacturingmost ofsuch the company getsand as

"unprepared”

apprentices sophisticated

s i tua t ion,

apprentices
officer has been appointed

of his country?

simple maintenance

over^

to a

eaV and he will

is not

for a

and that an

the U.K.

sue h a

a s the

is not

to take over?

"Give a f i sh to

For one, most

theirs is to

technology but he
head of his department.
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necessarythemachinery from
As far asspares.

this is
Consultancy Agreement.
inter alia;

Manufacturer shall’’The reproduce
imitate or causeor

equipment from any

I

inimical to athe above .
Had

I

During the

based on

"Both

chances ofof P4etal Box Kenya Ltd.,In the case

expressly prohibited by the
Clause 13 of the AgreemenJ; reads.

Japan 
"whereby their industrial development was 

used successfully

or purchase any 
frim or corporation 

imitation

U.K. together with the 
the adaptation of the machinery

with such restriction.
been where they are today.

and Russia ardously follovzed a

imitated any machinery 
machinery or 

which shall be a 
of-machinery manufactured

country's
Japanese and Russian firms 

the two countries
past half-century, 

calculated approach

Nov/,

from the U.K.,

as a

desire to industrialise
signed licencing

would not have

not without the Consultants' 
express permission reproduce 

to be reproduced or
manufactured by the Consultant

Imported technology which was 
basis for their own technological development, 
show that it is possible to import technology and yet 

. (250)not be swamped by it .

person
, reproduction or
-by the Consultant. . . "

restriction is
significantly.

contract s
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innovation are 'therefore dim and theinvention and
companywill continuecompany

for its
to come to give

bewill notpeople
painted quitewas

1954:”A foreignLanka Prime
toexpert is

found out.he is

for
all the

for the patentpayIS

and necessary because somethingwhynot clear
clearly notlike a patent IS

The Agreement assumes
permission

thethat

tofor a
of the anti-trust laws. For

the

to depend on the U.K.
Expatriates will continue

the machinery imported from the 
foreign executive

example 5

of dependency
Minister as

technical progress.
advice whose basis the local

This situation

is.

a man who comes 
.,(251)

and Metal Box 
and provided that

technology• 
of reciprocal arrangement.

long as
find out and leaves before

use of

to use
a possibility

can also license the parent for 
of any invention relating to

that there

Apart from paying 
U.K. and apart from paying 

still bound to 
of royalties.

staff, the company
trade mark licencinK by way 

y such payment is 
technology but the legal

It is

in U.K.
the two companies v/ould cooperare in the

is,
its patents

and containers.
different reason, thatAgreement 

avoid possible 
agreement s

had to be revised in the 1940s

IS
subsidiary

in case
This provision in the

machinery
is put

Infringement 
between Continental Can of America

advice,
conversant with.

eloquently by a Sri
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thus

a factor in the U.S.
is Metal Box

thein U.K•
inarrangement

being

is

indeed a

laws.

whil®

have beenthereEven
A study

nations

in the
the basis

United St at e s, 
of patent legislation-

continental
which was
the. anti----

viewpoint 
beneficiary

on technology 
mostly

pursued
interests

legal systems 
whose needs 
. .,(252)

field of exchange of technical knowledge 
the earlier stipulation that it was 

to supply technical know-how, 
reality but which was 

^.‘rom

shifting from 
Can which was 

actually the 
i-trust legislation 

therefore, it 
of the- patent

legal and administrative procedures are . 
developed countries to restrict monopoly 

seem very ill-equipped to forge
Patent licensing

as to
of the 'non-

practices, 
a coherent 
in no way safeguards 

stumbling block xn

.. legislation on tecnn..^.. importation in 
„.^ies is mostly identified with developing contrxes xs 

legislation such as patent industrial property leg.
No relevant economic analysxs xs bexng 

whether patents really protect the 
industrialised’ countries 

are transplanted from developed 
and interests are totally

misgivings on

Whilst
• appli®^

poor nations
industrialisation policy.

the capacity to innovate and 
this regard:

averse to
the practical

which is
the Agreement.
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commented:Senate hasby the U.S.

it

stimulate

patent
it was noted that

on ismachinery

will
manufacture

sidiary
notin

prices.
machinery subsidiaries and for
its own there will

the10 per
The

to

point
anEvenfigure.a

produc ing
monopoly-”

Earlier 
bull< of the

Under Clause
company

of its own' 
than the regular sales

the
from Britain-

the parent

usually
for the use

regular
payment on top of

for this is

from one
industry to one 

increased chance of 
and retaining his

be an
total cost 

find even
insurance

of

greater
But in the case of 

the consultant for

sales price.

(of the modern patent system) 
altered the complexion of 

designed primarily^ 
in which

stated that
machinery 

sterling 
fair enough.
manufactured by 

of the

under this heading 
bought by the company 
. 6 of the Agreement, it is 

sell to the sub-

use or

to
foreign patentee has an 

where he chooses
(253)

is no

is
and freight from the Consultant’s 
export is included in such

I arbitrary figure of 10 per cent

is evident, 
• the patent grant

domest ic

at prices
This is

ruling
cent
justification

assumed that the-cost of

which ther® 
additional 

thereof.
if it

n...Provisions
have

hard 
export packing» 
factories to the

then.



-232“

sounds unreasonable especially whenof the total cost

it is notchange.
insurancefact the cost of export packing,whether in

point of export is incorporated inand freight to the
The Central Bank of Kenya arethe percentage stipulated.

letter to theIn aclear on this matter.also not
official of the Centralan

to whatit is not clearoutBank

services are
Wein the U.K.of machinery purchasedto the total cost

One could also argue

What are thethe matter further:
the total sale price of the parent company*

and indeedThe Agreement offers
makes the whole matter more mysterious by boldly

Certificate of the Auditors of the"Thestating;
conclusive evidence of the amountConsultant shall be

This is a strange one-sided

and it is even mildof verifying the total costway
unfair.to term the arrangement

between

Continental Can of America

has pointed
covered by the 10%, which is in addition

It is baffling that the agreement
and Metal Box Company of U.K.

Capital Issues Committee,
(254) "as

What ' s more,

quantities of the machinery supplied
clear from Clause 6(2)

no clue in this respect

of the provision in

s machinery?

are found to

in fact provided the very reverse

of such total cost....”

feel this charge is unreasonable."
determinants of



TheunderClause
canning.American cent discount.10 perat amachineryto buyrig^t

buy moreof Metal
All the withtypesthe same Unit existsa subsidiaryitems

but weit.do The reasons
local

for
the

•’verycompany(b)
for abuyingarethey is such

Buito above.
isthesnareanother solefor

oror
onecompany

these sa.idare
how the

is morebe cheap-to AS theis very /iof aexistence

company
behalf of the

need to use 
Controller-

Box Ltd.
basically the same

<c) the 
favourable

and other 
suppli®^^

With

available•

companies
commented the 

the above
Central Buying

discussion.
Metal Box

entitled
” all- discount s , 

deductions paid
goods purchased 

going

given
(a)
market”,

the U.K.

Clause 
r referred

to retain 
commissions, 

allowed to 
i through it 
to the parent 
through the company 

complic at ed 
■ doubtful-

good prices 
unit“ and

that
subsidiaries are

of the Buying
conspicuous:

raw materials.
to purchase 

not

subsidiaries
of machinery 

Central Buying 
for the

financial 
arrangment are:

Unit "operates

6 of the Af.reemci-.t 
compare had

As such, 
various

of the parent 
facilities

like a free

as the

edmpstny
(italics mine 

emoluments

do",

an exclusive

or loss

on
15 provides

Agency
parent 

t*enef

of any
amount s 

goods bought
The matter 
free market

in London
:”We

its own
rebates 

it by the 
as agents.-•”

wonders

because
standing

credit

establishment
is

can get
bigser
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the

because
the

■final
structure of raw

of the unequal

The
thestructure is

Steelbuys the

comes
not the

turn has forced
to seek pricethe

products.

of tinplate of 3 pei* cent inan increaseThere was

in accordance
are not

prices ■
local company

furthermore.

producers, 
tish Steel.

hikes of

"The price
result of the

* pure/^perf ect ’

which is a
the manipulations of, 

material like Bri-but
No vzonder they have 

tinplate which in 
increases for its

the price 
various competition:

price
independent of the structure

international division

particular giant in
British Steel Corporation 

bulk of steel.
commodity whose market*

ideology, 
consumption goods..• 

materials is by no means
of the world system, i.e.

of labour."^^55)

the parent company 
from iron ore

even under
Raw materials cannot 
consumer preferences, 

the commodities

prices are dependent on 
the buyers of the ravz

been quite frequent

well known r-larxist .scholar,Samir Amin, has noted, 
structure is by no means the result of

structure is a global datum; it^is not 
individual behaviour of firms, 

competition. ^and 
result directly from 

with current

this monopolistic world 
from which
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October 19723
Durinc

attempts were

v/itbmade
thethey

periods than

Steel Corporation)them (British
there will be noto guarantee

price

another

of

the modebe
is repugnant to goodthrough

of the

The
by £ 1

in
Metal Box

action is just
unreasonable price

vagaries of

They were
April they will be

12 months. *’

increase
receptive to 

able to hold 
(256)

1973- 
Box Kenya Ltd.

t inplate
international

observed that
the parent,company 

foreign exchange earnings of this country.
Steel Corporation purchases are financed 

overdraft facility -with Barclays

the visit by the
March 1973,

management
British

million sterling
London and payment is made through the

Operational facility granted by the

”V/e have asked 
that in future, 

for at least 
this and we

the price for

and another increase
Chairman of Metal

to England in
British Steel Corporation whether 

price of tinplate for "longer 
at the time:

twelve months.
hope that after

to negotiate
would stabilize

they were doing

of 12 per.cent in April

Further, it is to

way can

a half/which in no /_-heart 
measure 

increases of
The above course 

control further 
which are dependent on the 

monopoly capitalism.
of purchase of tinplate

Bank Ltd.
Kenya Ltd.
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an Inter-

the
Company

and
withtheir

to
the

different In the

course

time •one

and

to the Manufacturerso
of allf .o.b.

the agency of the Consultantgoods
tinplate andin the case ofat the

tv/o and one

Export 
determined by

commissions 
; the parent

Central Bank of Kenya- 
vzhich the company buys 

is undoubtedly prone to

company
month's notice in

to do) to charge
sterling) on the

communicat ion 
to above)i

Account through
Such an arrangement

Central Bank have expressed
In the

everything.
transfer pricing

disatisfaction 
the Capital Issues 
-(257) the Central B.ank have expressed

The^-Bank

discount
specifications

the parent company
General Superintendence

commission (payable in
■so purchased through 
rate of one per cent

and hald per cent in all other goods."

Box Kenya 
of their

company discovered that the 
Price List and that an 

the forces of ■

It is a

referred
their disatisfaction with the
polnUiut that the General Superintendence
eomeJiacount dl.cr.p.ncle. within th, pricing ei the

supplied to Metal

This is in effect

Ltd. by 
inspection, the

British Steel have no standard 
export price is merely 

demand and supply at any

giving one 
intent ion

of concern/despite the various /that 
out of the Buying agency a 

rangeme

matter
discounts arising 

still has an entitlement "after
writing or by cable of its

the
the arrangement.

Committee (already

ut that the
discrepancies

of tinplate
in U.K*

arrangement.
have detected
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15 is quite

The basis
. canobscure device

the view established
The

of thethrough enj oysU.K.Metal BoxthatCompany Credit Noteseparateby acentof 3l per Onedestined
strangeaonly saycan serioussometakesthe

One
to the Clauseto put
were fee is to bean

computed asshould be
of :

or
(a)
(b) sold by the

net
manufacturer

follows:as
£1,000,000 of sales;first

and the sooner 
the better.

for Kenya.
state of affairs

payments accruing 
; provisions

paid
shall be

of this provision 
least and

from Kenya.
the assistance

A sum
sales price

during the

U.K. company
enough, 

every year

measure,

18 stipulates 
and that this 

the greater

(i) iJ^ on the

Tvrent y fi’V®
computed by reference 

of all containers
twelve months period

commission
tinplate purchases 

that this is
Government

on all

Ltd. • in

in Clause 
only give vent to 

to milk moneyto say the
r that this is yet another

central Bank have also
General Superintendence

another

thought the various 1 
foregoing

But

thousand pounds
to the aggregate

generous
that

would have
though the

it gently.
additional

the figure which



£1,000,000 of sales;the next1%(ii) on
£3,000,000.of salesnexttheon

of £5,000,000in excesssales(iv)

makes very lowIf

sales the highervolume of sales.theof £25,000.
to U.K*remittancethe

the
During the

tocompany
v?hich figure

the -amount

to be
theto about yearly.dividends

the have been quite
Overall,

as
This is the

it
trend
is the

surplus value. The netthis

tight situation.
sales

value*
intention

made net
' included amounts

financial year 
sales amounting

invoiced for products

and services.
paid to U.K.

£69,000 using
also receives

ending March 31, 1979,
Kshs.232,757,000

Kshs.9,

parent company
ttie company’

evidenced by the

( i i i ) s % 
on all

of sales.

The above provision

at all),

Ta^t five years, 
the investor in U.K.

to extract the surplus

of the
of repatriating
Metal Box Kenya Ltd,

figure Kshs.5,438,000 was

for, after all.

there.is a

income of
185,000 out of this

as at March 31, 1979 was

is more than 
second method.

ensures what is called a water-

s operations 
level of dividend 

(258)

obj ect
country in

the local company
guaranteed payment(or no

The higher

With such volume
£25,000 and works

In addition.

profitable
payments' for the

vzanted by
of capital

which it is invested with the



amount vzasof theand
used to

the

amount

enteredLtd.Mot al
On

a
pile was

the was

on which waswas
terms were

has

197i»In iQ"^

great 
purchase

cent
- US cent

also
mulch film

and Uganda.

company
manufacture

Tanzaniain Kenya>

dividends
However, 

and equipment 
went overseas

royalty
of mulch SC- 

old agreement.
right to

business - 
In the 

negotiated 
favourable

Dow is US

expired
perio<i

lO years.
in

more
payment to 

sold compared with
The

-239“
the .balance 

this amount was
and inevitably

towards the

for
obtained

0.02 per
0.025 per 

been

into an
well known 

latter’s

thus
mulch films
major P&rt of the

The original agreement
intervening

to last

6, 1971
with the DOW

corporation,
technical information
of plastic file was granted to

acquired was applied to
for Kenya

Canners 
company’s

a, new

Box Kenya
Chemical Company of USA. 

wherein access

a capital expenditure request for

August 
agreement 

multinational 

to the l.ttee . proprietory 
oonoerninu the monufaet'*’’’ 
the company. Th. technology 
th. manufactur, or pineapple 

Ltd.. »hich corm” ” 

plastic film 
August 6, 1976. 

agreement 
Apparently, 

that the 
kilogramme 

pound in 
granted 
according

paid out as
retained profits.

r^iant machineryfinance pianii
proportion of the

of the same-

the
the exclusive

to Dow technology
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for the
K£17,700 vza s

pipeP,V.C.
ofproduction

from Polva
toby

itbecause

was
v/hereby onPolva

to be
pipe

of
10 years.
with the

to
Exchange

royalty

borrowing

that the Central

Bank is

world.
Bank of Kenya.

for equipment 
couplers for 

of this equipment

to manufacture 
them, and this will

An agreement

LO.000,00 was 
and thereafter 

Dutch Florins 
In return, 

knov;-how and 
and rights

N.V. of 
considerable savings 

the couplersthe company
will be cheaper 

import
at Ruaraka".

and the supplier, 
of Dutch Florins

East Africa 
in the 

Central

sell the
control approval was

approved
"locked ring"

The purchase
Holland was said

anywhere 
given by the

further,
have been quite

path er than
stock held 

the company
initial fee 
the supplier by the company 

with a minimum
p.a.j for a period of 

would be provided 
monopoly in

at Ruaraka
also reduce the 

negotiated between
Nederland,

has been that the company 
fees and other service

the existing exchangeease under

paid to 
1% of sales of 

10,000,00 
the company 

would also have
"locked ring" couplers

The experience 
repatriates profits, 
charges with complete 
control regulations and that, 
facilities with favourable terms

4. (25-9) No doubt, therefore, • frequent.
becoming more stringent and the renewal of

manufacture at Ruaraka.
- Nederland of 

"result in



-2^4 Li

the educated youngThe impression one
that the Governmentof theofficers

in thehas
transfer
the companies
pricing some basic ways

As it would seem
of

are
and

of over-invoicing
This becomes very

an
from

effected through thewereoverseasIf the
approvals as per Exchange

the situation might be

different.
Central Bank

As for service payments.

be made aware 
pinpointing 

that the prices

inter-company
the Barclays

British Steelj
what can be

negotiable»

termed

What happens 
that a subsidiary company 
additional payments for research and development.

been too generous 
accounting procedu.

, including that of Metal 
difficult in future.'

that the
the anomalies
of materials, especially tinplate from 

there is no sure way 
reasonable prices,

taken by the
Issues Committee accordingly.
made.by the company, these have been given quite generously, 

in many of the developing countries is

in the
the imported goods

■‘likely especially when
account

is not allowed to make

sterling
remittances 

separate "open” application
- Control Regulation No. 10, 

Fortunately, this seems to be the view
who have advised the Capital

consultancy agreements
Box Kenya Ltd. is going to bo 

gets from 
Central Bank is 

past and that although 
difficult to detect.

the payments
and where the payment is in

Bank Account in the U.K.

es are 
involved in transfer /or 

practices should
likely to be/are

and other transfer accounting
Government has

thereof.

of knowing
circumstances the possibility 

cannot ruled out.
are effected through
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to contribute to
Metal

it doesBox
Itheajiings
all a return to the parentthese types

an element
that as atNo vzonder thenof transfer.

between

to
the laws

has

of the High Court of

England.

the question of the

commercial
is usedthere is a factor that

Italy
this is the place where the contract

is

sound.
formance.

technical services or 
overheads.

of England 
submitted to the

England and
Metal Box Kenya Ltd.

be construed
accordance with

Belgium
entered into

under

here is
foreign jurisdiction on

But in 
make all these accountancy

countries,
localising a contract-

the parent company 
the contract is 
contract made in

and accordingly

Metal Box Overseas 
details of which 

assets of the company

management or
the case of

Jn European
last resort in

and Holland,
but this approach- which is adopted in

According to Clause 
in Britain

or may comprise
31.12.78 the

of the Agreement
and the local subsidiary, 

and take effect as a

headquarters
Kenya Ltd.

simultaneously.

as a

amount owed to
cool 
and this against net

In France,

discussion- is by no means instricallythe Agreement
There is also the question of the place of per- 

As in the case of the A<rreement between the

Ltd. amounted to a ■
are quite scanty;

(26c 
of £5,241,51^1!

is quite debatable whether

of payment are 
a real servicecompany for

The u 
advisability 

transactions

onslderation
of imposing

basically affecting Kenya most.



there isand itsU.K.
as

ISplace
v;hat we

factory

contract.
it is

offeeconcerning
iscommissions

torests.

One
the

summed upwriter haslegal

elements is justified in
foreign law to govern

an English court willa
• not give

place where payment 
an unsatis-

subsidiary in Kenya, 
such - definitely the

type
which is

enrorcement

"Although

fact situation, 
broad play to foreign legal policy

foreign law on
to regulating a given

and discounts - 
antithetical to

of Metal Box
especially 

contract has its most
of concern

repercussions
Deference 

it appears to attach ‘mportance 
C an aspect of English 'public policy' of transaction i s an at.pc

concerned with denying assistance in 
of transactions.

no single
of delivery

As such then.

a contract
considering

part icular
as

originates.
result of having one

Kenya Ltd.
when it is evident that

it seems that a court in dealing with 
involving foreign 
the pretensions of

significant 
since . Government 

the consultancy

mainly
of certain types

the position thus:

Kenya
relationship.

intervention - 
and the hodge-podge 
bound to give rise to 
British capitalist inte- 

the sole ground that

and rights
This is so

with which .the
The matter is 

in say matters

company
place of performance

not the same
have- is 

law governing the duties 
under the existing



than at home;

mindfulbe
of the other

not

rules

of law on

future 
agreement

rules
better able 

business partner
and the influence 
such attitude."

made by business— 
that, though they may

and influence of the

position, 
and under 
other party.

which they

"Another mistake sometimes 
foreign countries is 

of the importance
country on the 
only from their own

other party

men in

rules of law 
contemplated agreement 

but also with the eyes of 
local rules of law, which control the 

If both sides would consider the 
intend to conclude not only 

of law, but also under the 
they would be

intention in the Agreement for the 
predominate might be 
certainly antagonistic to 

hard to understand the 
to forget that

agreement
their own 

of the other party, 
the attitude of their

The express
English law jurisdiction to 
bona fide and legal but it is 
Kenya’s interests. It is 
tendency of multinational corporations 
they are carrying-out business in foreign countries rather

as it will to its own. even if there is no inevitable 
.,(261)clash betv/een the two.

under
of law

to appreciate
evince toward the
of the foreign rules 

.(262)



juridiction is voidcontract to courts of a particular
to oust

there has beenthe courts of
outlook to the effect that a local court would

be required to honour
of a foreign court providedexclusive

»

An American case supports thisreasonable•appears
view:

not-
the court

j urisdiction by
court finds that the

agreement
may properly decline• it

forum

unreasonable
; in many

In view

The submission
respects (already discussed) and that in the

j urisdiction
to which he

"..the parties by agreement cannot oust a 
court of jurisdiction otherwise obtaining;

has jurisdiction.

jurisdiction .
under all the circumstancesthat the stipulation.

jurisdiction. However,

circumstances local jurisdiction should prevail.

and contrary to public policy as an attempt

clause which limits causes of action arising under the

a shift in

here is that the Agreement is

The traditional American view is that any contractual

a contractual stipulation for

^preliminary ruling of the
Is not unreasonable in the setting of

withstanding the agreement. 
But if the proper exercise of its

the particular case, 
and relegate a litigant to the 

assented..



notof the legal dependency
but /is of

local courts to interprets

especially when

GovernmentthatWithKenya Ltd.
instrumentsare

should be
expressed

Either the above

possibility, or
as

are
state

themanner
in.invest

2 of theClause
19 years.* contract as

clause in the Agreement prone

viding.
The Centraloffice.paymentsvarious

hasBan-k of Kenya

when there is
revi.ov orpecially as regards the

capitalist role, 
poi-ier structures

pity that both XCDC 
concern over the overtly .

of their ov/n, 
of opJ^ration

especially
for necessary

made to the, U.K.
already asked the Capital Issues Committee

much point of departure
incumbent on the

of the preservation of

and IpB have not
of the Agreement.

bothered to read the Agreement^
simply that they

very
/it

performing
institutions.becoming autonomous 

resembling in structure, influence and 
private corporations which they

"metropolis”,

that is.

Agreement puts the duration of the 
This a long period indeed

on the

corporations
asserted. it is a

generous terms 
institutions have never 
which is a very likely 

their true

can be expected.

national interests.
Government institutions now ovzn some shares in Metal Box 

the right proposition .
by which public interest

DECK

course
the lav; in the spirit

This is so
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the truth

IS

expire.
beshould

Amanouvre.IS
hascountry

Foreignitsincorporate in
venture agreements.

controlling the

of \*/hich the

discourage
Ainterests.

be
similar type
context.

COMPANY AND ITS FUTURE IN KENYAtmage of theTHE4.
of Metal Box Ltd.branch

the limelight of the former.bask-s xndoubtnothe
also brings the

and thus
out of trade links

During an interviewwith

contrary to 
of legislation

company
; connection

the Agreement in this regard but
not accomodate such

duration of joint 
fixed time period 

the mutual business
Such agreements 
"considered necessary

little^for
fo.und it necessary to
Investment Law a provision

' Such 
into question, 
infringement

south Africa

before April 1,

involvement >

goals for the purpose
established. "^26'0 

uncessarily long 
the Yugoslav economic- 

would also be useful in Kenyan

in the U.K.

is a

Being a

"local” company’s role

to review
that the Agreement does

1986 when the Agreement is to 
of duration of licensing

The parent’s 
of human rights arising 

case in point•

must be for a 
to accomplish

joint venture is being 
spirit of the la\7 herein is to 

term provisions which might

revision
Such long periods

discouraged as the host country
J are

agreement s
left with verycompany

like Yugoslavia



company’s ‘PlnnncAal Dii’ccfcor, pretencenowith the
denying the business links with that

situation where there is

business

the. community.”will remain serving

with the earlier history ofThe above tallies
subsidiaries in the CommonwealthMetal Box’sMetal Box.

founded included one ofwas
namely Metal Boxthe oldest

"Ourwhich was
Robert

in the volume offor a"To prepare
few years;

widen our scopeto
to

technically,

but tomen;
Sir Robertthrough

he

'and its
suspense.”brooding

has been substantialover the years.The result.

support the 
financially,

political and economic 
--(265)

policy seems
(Chief executive officer

substantial increase

"Itracist country^ 
regardless of the political Implications.

stable field of activity there and we

"the nature

Barlov'7,

v/hen the Overseas Company 
and largest subsidiaries, 

founded in 1933-

South African business 
geographically and by products packed;
South African company with vigour and 

and with skilled

South Africa Ltd. 
clear enough", tyrote Sir 

of Metal Box) in 19^9^

and untapped"

overhangs the scene with a sense of 
(266)

is a

to be eagerover the next.

There is a wide

"is more intractable, than ever

was sliown in

phases
of "vast

also said.

imagination.
watch closely the

which the country passes 
resources but

,spoke 
problem",

menace
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had soared from £8.7 million

the company has plans to

the company
previous

on a
The

name and

bepublic.
country’s economy andfields to thein various

prosperity - ”

the Board
supply of metal

to the
. report.

decideto
did

public interest.were against themonopoly

expansion and by 1971 sales
figure of £30-1 million.

clearly to the
"the company’s contribution

Unethnical
unjust iable

Britain referred "the
thereof and semi-manufacturers"

activities more
The theme will

On the Kenyan scene
According to its Medium Term Plan

J whether
itself 9

enhance its image.
1977/78-1979/80 dated January 1977 3 

discarding its

There is of course 
monopolistic practices, 

criticism* October 19^7>

posssible criticims of
and this is in no

(in 1957) to a

intent on
" advertising and instead embark

Reports 
states that it is 
"amateurish and spasmodic

policy to develop a public relations "theme" in 
their advertising and to apply it more consistently.
objective will be to show the company's

leading members of the

containers,
Monopolies

The Commission 
whether a monopoly 

’’things were done" to preserve it or the
existed and, if it

way
of Trade in

metal parts
Commission for investigation and

were required, in the usual way, 
(267)
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The

in the supply
of thev/ere

the company for its

the
”it does notCommission

follow that
in the presencemight have been

trading in thehistory.
shrewd mani-

The

was
so

that the more ofso

their
t.hem.

the
one

as
existing
Ltd.

making
possible - 

between

supplying 77 per cent, 
the market in the United

pulation of the 
selling terms of cans.

long contracts -
customers carefully

Thus ,

1967 and 1968,
metal containers coming on

Though complimenting
accepting the company’s claim to

world outside America, the

Throughout Metal Box’s 
open-top industry^268) had' been based on 

terms of closing machinery and of the 
earliest form of business 

three or-five years

Commission reported that a monopoly existed 
of metal containers because Metal Box, in 

by value,

as it

-as a

to enter on
as to give the 

for quantity, 
to Metal Box the better it

task of any
A good example

Metal Box Kenya Ltd. and the Kenya Canners

Kingdom.
technical advance and
be ahead of everyone in

nevertheless pointed out that
(Metal Box) has always been alert ...

of stronger competition.”

paid
bait

mostly
out discountsworked

business they gave
Metal Box relied on purchase agreements 

for attracting and keeping customers and 
potential competitor as difficult 

of such contract is the
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As well as selling cans'to their customers Metal

sealing machinery for closing theor
cans after filling.

but it was as much a part

effect meant establishing control over the
for the can-maker to. control

The next
used the can-makers’ seamers rather

by other firms.than seamers made
leased at a figure below the normal rate of depreciation
and the can-maker usually provides free maintenance

incidentally are still
were viewed byin Kenya »

with (Jisf'avour andthe U.K.
concern

The Commission accordinglyof competition.formbudding
such conditions of monopoly did operate

and might be
They av/ayinterest.

concluded that 
expected to operate against the public

recommended that Metal Box should do

The above measures, 
by Metal Box Ltd.

which.

obviously,
premises,

on his own factory floor.

been willing or intent upon

as well.

Such seamers can be

This in

It had to be on the canners’

seemed to kill any

closely as possible as if they were 
stage in control was

to ensure that canners

canner’s seamers as

as no

of the can-making
plant as any equipment in Metal Box’s own factories.

Box had on occasions.
supplying ’’seaming”

canner’s seamers, that is.

practised
Monopolies Commission 

doubt the chief aim



and expressed the
ofview that

Long-term contracts
shcTuld

no longer

The
Kenya contains a

Clauseprovision
the exportation of empty

to any country

outside East
of thea

the manufacture of
of the consent in writing

Such an

* the

to

they of course

containers
Consultant

because 
competition

basis
- that is, contracts for tvzo years 

be entered into.

Agreements

or more

spares and service 
instead of being subsidized.

divide markets are usually Illegal 
objective othe than to suppress 

be argued that no

Consultancy Agreement ^between the parent company 
and the subsidiary in 

restraint of trade.

subsidiary company
Consultant" is engaged in 

"the express 
of such subsidiary company or 

infringes the principles

can
It could

have no

with such manipu3tive practices
the supply of closing machinery and 

should be put on a profitable

of the
assoc iate.
of anti-monopoly and

to legal- action invulnerable 
united Kingdom.

without
and

arrangement
anti-trust legislation and would be 

both the United States and

in Britain
which is clearly in

12 of the■Agreement prohibits 
containers by Metal Box Kenya Ltd.

Africa in vzhich"€ither the Consultant or 
Consultant or an associate
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company and the

US
parent andestablish otherwise.

conspiracy because ofsubsidiary being guilty of
in Suburban Carthird party is giveninjury for a

ITT Avis

Avis-Rent-a-Car wasRent-a-Car System .and Avis
the exclusive licensed.Suburban waswholly owned by ITT.
for a small partrental businesso f Av i s

Suburbanpart of New York.of Westchester Company, a
operations and sought another licencewanted to extend its

wasfor an
the ground that Avisrefused by the
Suburban sued, allegingthere•itself wanted to operate
from big urban areasexclude licenseesconsipiracy to

The interestingfor themselves.retain those’ areasin order to
defendants weredefence of noof thepart

the intracorporateand subsidiary companies.related
they had agreed to do wasand that whatdoctrine,
licensor could freely do. The courtindividual

whatthrough all of antitrust;underlined the principle that runs

acting unilaterallylegal when done by one person or

in agreement.illegal when done by twobemay

. International Telegraph and Telegraph,
(270)

adjoining city of Westchester County but

or more

An example of a

no more or

less what an

Renta Is v

may be

in the car

in the

consipiracy exists since the U.K.

licensor Avis on

that is.

Kenyan company are one economic unit but case law both

conspiracy was that

and on continental Europe would seem to
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position in EuropeThe
in a decision dated January 2,but the

Commission attacked the main producers of sugar in the
Economic Community alleging that sharing of

illegalwere

article 85 expressly names
t Vmarkets..limitation or”the

prohibited practice.

attempts to
of Metal Box Kenyadent the

inLtd.
official of the

market and Pales

Can Corporation

ACCL was first* mooted,setting up of
speculation as tothere was

the likely reaction
suggestions that athere wereKenya.

reductions inwould develop with progressive

Since the
naturally a great deal of

to competition by r4etal Box in

African 
establish an additional

In the past, 
monopolistic position

carried out by an
(272)

"'reaty of Rome

European 
their respective markets and importing only through

organisations under their control 
concerted practices although there was no agreement in the 

is concerned with
division of market because

control of production.

price war

as a

can-making industry in Kenya.

there have been some

sales or

on the

For example, in 1965? 3- survey was 
Development Finance Company of Kenya 

prospects with respect to the 
f 27 3 Ltd.(ACCL) project^ to

So the

At one extreme.

is not so clearly articulated, 
1P7^(271)

usual sense.
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price by
it wasextremeother

would
price fixingand divide the

as

can.
Box

(K) Ltd-
greatMetal Box were at

■ it working onlythat
140% under

one

not
Municipality.labour andbut

this
to the-smallerserviceBox and KenyaCanners L’td.

being very

In
IS”Xt is

?4etal Box they soldto
11.2 million rectangular cansround cans

capacity of 36 million andshift
paint tins

areetc.

Creameries, 
this respect, 

of interest that it

to which
extent to which Metal

Since Transcandia Ltd.
first

capacity-
Metal Box did

Against 
appeared to give poor 

also to Kenya 
for example, 

the compiler of the

Shoe polish tins, 
5^ figures.

ACCL on a

shift was 
labour agreement,

10% in the factory

a one

suggested a
to’ publicise

could vrork
and E.A, Industrial Promotion 

competing project,
not only was

Metal Box until 
suggested that Metal Box 

all its marginally profitable

23.6 million
in 1963/64 against 

respectively-
additional to these

pains 
shift but that on that one 

Under the tripartite 
employ the extra

loaned it .to Thika 
surprising that Metal

ACCL went out of business; at the

consumer and

i mm G d1a t G1y cut out
market with

firm makes which^ type of

paid the
background, it was

Co-operative 
late deliveries, 
said Survey stated; 
understood that according

and

lines
basis and agreement 

Much depended on the 
under capacity.

Services



in-the apparent

then not fully automaticof the production

week.
would therefore be more

Metal Box would

likely avenues

Metal Box
either orto takeexpectedwas

measures:
reductions (as the company

(1)
has in

in

ACCL but
equipment to meet KCC’sthe necessaryinstal

milk can.

cut
or

of their monopoly to keep a 
orders dictated.

of cans provides -

ACCL starting operation, 
all of the following

"It

make marginal price
with respect to plastic products)

DFCK analyst.

(2)
exact dimensions for the 13 oz.

out certain lines of. marginal productivity 
only to produce these types

in all types
not to the

efficiency 
mainly to the very wide range 

lines were 
such that each could be in production 

The report continues:

According to the
of Metal Box in Kenya was attributable

of cans produced. Most

on an average

from line to line as 
that their wide range

which is true, but

the past done
^nich it was in competition with

extent of a "price war."

In the case of

no doubt claim
a service to the canning industry,
it also helps them to retain their monopoly by closing 

for competitive production."

(3)
alternatively agree

and the demand was
only one day a

economical in the context 
small labour force and awitch



its cans fromall

Metal Box.
seriousgive

AIO lock seam cans.a
set y up(5)

n c v’cr (27M)
The DECK

such thatthat theon
it

same
prove

instance.instarted up

is nothere
xs

1977/78-197.9/80
to of self-canthreat

MeatLtd. and Kenya

onthreatThere
thatthere

this comprisingGeneral
as

tins

actually got off the 
dovin the proposal

dated January 
from Kanya 

but is

making and none
Medium

expected up
Term Reports

Canners
not expected to materialise.

I litre oil cans and

(H).
production

At present.

In the.
for packing

ground.
the grounds
would not possibly 

time, the Eoai-d
a much smaller

However,

competition on open top 
to 1’980. According

C-■^I'lsideration to installing

if the consumer t;.

reasons than
(that is containers 

paint, lubricating-

hir-c- for
Shies organisation.

manufacture
Commission is there,

is a threat from plastics 
indications that oil companies are considering 

Xve "for policy than convenience".

line field,
such products

be viable on 
considered it.might well 

project to be

ACCL
Board turned

likely market was 
the scale envisaged.

At the
feasible for

the first

can
the company’s

28, 1977, the
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collapsible tubes for toothoil a
and a fairly large variety of

display

This competitionNairobi Industrial Area.Premium Drums in
to theserious threat

business.
motor oil-containers but

at present because theit
for tinplate inoil companies

their export markets.

strong in Mombasa and hasdouble
sale of gallon cans toThesales.Betacanaffected

nut factories ij threatenedand otherKenya
would be packed in

cartons.
efficient for the exportbusiness

have
debe pack is

of it
countries.

bags which
should expect to lose this

excellent $
and this a

if the pack proves
had complaints from the

though 
extremely difficult for them to dispose

drawback to sales in developed

debe tins from the 
t

containers selling at more than

by imported 
The company

paste and solution
including such things as biscuit tins andsmaller items

plaques) there are small competitors manufacturing 
rectangular containers and offering round

The major competitor is

Cashevznut s
laminated

edible oil, polish.

equivalent plastic 
the price has been

square and

There is some threat

tins to some customers.

company's general line
from plastics on a 5-litre

is not considered very serious
have found a preference

Competition on the 20-litre

is not thought to be a

The packers
the quality of the

jnarket.

U.S.A, that
it is

serious
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Kenya Metal BoxAs regards
some years

industry in Uganda. Now
civilian rule inthat there

subj ect.broach the

two directors
During

company’s

and a
of Metal Box Kenya Ltd. was

venture
Ltd.9 25% Development Finance
Industrial House Ltd. During

itat thethe all the requirements for the
was
Uganda

vrhilst
metal containers could be supplied

that country,

have for
full-scale can manufacturing

has been a return to
likely that the company will

the factory
arrangement was to be

initial stages, 
£18,000 would 

after

Discussions were 
Finance Company of Uganda 

(275)

that,

of Uganda 
discussions 
stated that, 

market fo^

Uganda by the then 
at Thika Factory, 
official of the Development 

director of Uganda Industrial House Ltd. 
of the directors 

would not be profitable in its 
approximately

expansion outside, 
back been interested in starting

made to Uganda in January 1972 by- 
of Kenya to see

it is very

The view 
whilst business 

a trading profit of 
be expected iri the first full years of 

had been reorganised. The

officials of Uganda 
a visit was made to 

Technical Superintendent 
held with/_senior £a

A visit vzas 
of Metal Box Company 

Industrial House Ltd.
Tin Cans Ltd. in

operation
"suggested joint
60% Metal BOX Overseas Co.

and 15% Uganda
Board Meeting of March 1972,

the same year.
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felt that- there were good reasons

A report was at that

time

madeAn

for

The acquisition

never

the

a
£350,000. The

the share
of the Industrialwas
1967. In the period

Shares
of various industrial

the
trademark was important becauseMetal BOXof the
plug for Tanyanyika’ Packers’sales

In Tanzania,the
the Metal Box Company

National Development

apparently 
situation under

plans 
political

took place
the military regime.

from Kenya,

Metal Box Group should parfc-icipate
Uganda Industrial House

Government has compulsorily acquired 
of Tanzania. After

in a

payment was 
materials on the date

it was
manufacturing facilities in Uganda to

immediately 
enterprises, it appeared 

cases to settle.

Ltd., Tin Cans Ltd.
the plant and machinery 

to be made separately for 
of acquisition.

due to deteriorating

protracted
Corporation, 

of the
agreement was reached in pursuance

(Acquisition) Act passed in
after nationalisation

Metal Box would be one of the 
From Tanzania’s viewpoint.

"meet national
prepared for submission 

recommending that the
metal container business in 

offer of U£42,5OO was 
of the tin box business, 

stocks of raw

a 50^ holding in
negotiations, 

parastatal organisation, settled for 
capital at a cost of

it was an

toughest 
retention

important

for establishing
aspirations”.

to the Overseas Company
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Another form of compulsory acquisi-large meat exports.
share took place in Nigeria in 1977. As ation of

result of the Nigerian Enterprises Promotion Decree,
the

in December I977. Metalmeans of
equity.Box Overseas holds

of the

to raise funds mainlyhave already seen,IDB is weas
Another inescapable reason is

from suchin the
association.
Government departments

localas
etc.

has always been the hold

some basic

was entirely a matter
Nonethe associates.of

and the dividend income from
outside Europeincluding those

1958/9 to the Overseas

trading profit
"The value£2.4 million.

investment
minority holdings in 

significant

repatriation of funds.

over
shareholding pei-centage.

in Europe until 1959j

Nigerian shareholding was increased to 6o% by 
a public share issue 

the balance of h0% of the

borrowing.

of work permits.

Company's

main reasons for
like ICDC, DECK and•

The policy of Metal Box Ltd. 
control despite the degree or extent of

For example. Metal Box’s

In Kenya, one 
offering shares to corporations

individually was 
all the associates, 
only contributed £78,087 for

(before tax) of more than 
of the holdings lay in the

for capital expenditure.
form of the benefits accruing 

Such association means easy access to 
for solutions of such matters

price increases, renewal
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influence (emphsci
than their votin." power or

and we find
1959 takingMetal Boz in

Fabbrica Confcenitori MetalliciLa Superbo-x

InSpA.
set up with
owning 35% and

with a

v/ould pay 21%

thereafter.
Continental Can.

thus :Dr.

subsidiaries.

still
and India.
common
operating
Britain’s

Italian company:
1961 another agreement

Hellas Can A E was

Metal Box and 
total shareholding 

Agreements with 
management were linked 

which Hellas Can

25% of the
holding the remainder.

machinery and for

in Greece.
Continental Can of America 

and the Greek interests
Metal Box for

of the British Empire,

a factory

’’Metal Box’s earliest overseas
much the largest in 1970/1 were in South Africa 

from the trading policy.

the fee to be

And as for the "appendages" 
Reader summarises the position

was signed to establish

supplies of 
Consultancy Agreement under 

on the first 11 million sales and 2% 
divided between Metal Box and

However, this trend clianged latex’
a controlling interest-in an

They sprang
in years gone by to most British companies 

overseas, of paying special attention to 
’natural markets’ within the Empire,

supplied) they represented rather 
financial return? ' '
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even if

even

bewildering orasif they

Second World War thisafter the
Many ex-to change.

butand they werebeen before,ever
very muchof thethe politics

as
The pressurein

sometimes
to

ofThe threattoo fast. was

cent
In

the

managers.

In Kenya,
Metal Bo.x Kenyaand so

the writing on 
Ltd, continues

nationalism was strong, 
least seemed to be stable

particularly 
the sixties.

situation became
the rush to ind^pe-

there
little profit and made

the wall is
to make profitable

expropriation 
duringTanzania, 

leading to a 50
Metal Box company

taxation left very
employ expatriate •

not threatening^

into local hands.

India,

not neglected.

There, 
political conditions at 
and British businessmen 

found oriental races 
Chinese.

could feel secure.

was far from
the late,' sixties. 

Government holding in the 
from April 1968.

it expensive indeed to 
«(277)

During the years
traditional policy began 
imperial territories offered opportunities 

attractive than they hadsuperficially more

more difficult.

exasperating as...the

ndence gathered way 
transfer management

always strong.
negligible and in 

it became explicit.
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The company’s
almostbusiness

commentedDirectorFinance
writer:

here asinvestment
would be

our

view v/asThe above

trends

for Kenyahas
KANU

toplanned

expected to
poThe

of thesearise andponewdormant

will
or

have to
will be managed

in theThe significantno
satisfactory

«Our company 
in

litical
result

unshackled.
interview with the-

stable year
of the

which were
remained

’’The past year 
following

were 

without publicity.
very

agreements

politics
National Elections

retirement
be swift

Medium Term 
the political

made
will perhaps prove
of the Plan in the event

demise
and effective.

been a
the cancellation

take place in April,1972.

controversies
elections
litical groupings

during this phase, have been 
such agreement

during the period

a stable

as a
and whatever 

effected

profitable 
reluctant to give up

Any 
important

President’s

or vrhen a

assumption in tn. Pla" 
and that there will be

Plan Reporj^
of the year

expressed in the Annual and 
1973/79-1980/81 when examining

1977.

completely
in an

of the
transfer of power

view the
country and we 

business enterprise."



or
in thechange

aims

its assessment for notwas

chans©

policies
bought

Though

toothcans,

on
whento say

is
directlyare

of

political
3 eadership"•

tubes as
popular demand by 

pricing

to pass
to the consumers as 
bulging with

only v.’as
death ofthe

significant
in Kenya.

less.

tins,

Government * s economic, 
should there be a change of

right in
transition of power after

but there was no
economic and political

well as
are for export, neverthe- 

affect the ordinary
for fats.

people
shoe polish

■ past^tubes,solvents 
are items

This is
bags, - ^278)
wananchi.
mechanism

The company
there a peaceful 

President Kenyatta 
at all in

manufacturers
and meat.as
such food cans 

operations do
Things like food cans 

cosmetic tins, 
well as plastic

the company’s
items like canned 
vegetable oils, and

employed by
involved as one 
capitalism is always 

costs and "overheads" 
with their pockets

products are 
of various

practices of
production

if they were born

directly by 
fruit, vegetable 
that the bulk of 

the company's 
economically -

paint
and adhesive

which are
that

the company, these people
of the most iniquitous

the element
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title of the novel:
Even such
travellersitems as

etc.
-• finally

burden

There
is.thatcans,

inis
willpoor In addition cans for

for

KenyaIn
and 2.2^4 million

senior
for the

it was
and it

very at afor
seemed as were

This is
aof the price

executives
clear economics

Kenya Ltd.
of exploitation.

which are
reach the consumer with their

and effectiveness
which seems

prospective customer for beverage 
for which expected

powdered
similarly supported financially

Meat Commission

(and other
information is sought

parastal 
by v/ananchi. 
bought 1.9

month of July.
of the company, 

did not dwell
dumping.

control system,
much on the figures

cheques,

apply to these people
The Ragged Trousered Philanthropists, 

cheques. Sweepstake tickets, 
also produced by Metal Box

investment
customers again 

when buying

making cans 
where the consumers 

of the faint efficacy

is also a
Dixi Cola Ltd.

the region of Kshs.2O million. The

in their minds.

a point vzhich persuades one to

pockets
meat and containers 

bodies which are
May 1976 alone, 

million cans from the company 
(279) From talking to some 

evident that this

structure 
submitted by the company 
for that matter). In general.

if they were
far-off planet 

so because

the novel drink.
milk are bought by

profit,in some 
actually robots.

have to dig into their-

to depend very
manufacturing firms

hundred shilling notes.
Tressel's
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on

The manufacturer’s margin

capitala
is not ablePrice

whether certain coststo the
arecosts,

or
methods of Thepricefortliem

for increases of at
Betacans (in respect of

anwascans
theeffect

by the

in running ofwho are

bethatcosts Committee.AdvisoryPriceof the
help in keeping prices

of the packaging industry
towards meaningful

• in general

containers
selling price

Such return was calculated
The figures

manufacturing overheads 
if any.

enables the manufacturer to earn 
employed. ’The

had in fact fried alternative 
costs before resorting to 

increase .

direct labour costs,

whether the 
reducing these 
through applying 

by the company
Nairobi and 25% at 

aimed at having 
of the Nairobi

to go
especially operating

manufacturers

cover
1975 application
least 50% in

selling expenses,
level which

rate of return on
Committee, however,

industry.
being littlea can manu results in 

to cut costs;
cannot

Control

competition may
the future

is set at a
"normal”

Control Advisory
extent of ascertainirig

really warranted or not

shown on

20 litre
of raising 

to around
the rate

Whilst
stablo i

not poirit

sh.9/---
of 6 per cent.

nothing or - very

direct material costs.
and administrative and

relatively
does

container 
company
Appendix 

little-for people 
facturing, 
there 

and in
easily

at
VXl clearly mean 

not involved
Such a sorry situation obviou 

or no incentive to manufactur 
fact they can even report non-existent 

traced by the limited staff



of more foreignIoca3.i3ationi
does not seem

management

about

Finance Co.
r4itsui Co..

with a

Spanish
was

in more
licence.

sizes

Of interestare

good but in

plastic
under an

Industrial
Auj^ust

fees still go
Plastics which

relations
1977 there

back in 197^, Metal Box 
riding the crest of 
of the packaging

* climate»

Madhvani group 
containers, 

into negotiations
Madrid in 1969 under 

allowed to manufacturer
diffe^®^"*^ varieties for

production expenses'.
started operations

60^ held by the English 
with Sukisui Chemical Co.

Emco Plastica Inter-

here is the 
the apparent

Kenya 
monopolistic

With the 
operations 

vely

Elson 
a good number of shares, 

in partnex’ship 
of Japan,, 

company producing a 
plastic

smooth
Africanisation measures.

firms does not seem tc help the
same manipulative practices, consultancy fees,

into production expenses. For example,
in 1968 has

variety of
bottle crates etc..

Iberplasticos

have, 13y and large, been
was a stoppage of work and

Ltd. and the

a set-
complacent ly 

and direction
conducive political and economic

bound to expand.
industrial relations and

Notwithstanding 
Ltd. is overall 

control

-26--
and the penetr«-Ition

situation as the

national Ltd., a 
household plastic 

entered

SA in

which the
crates

exclusive

Firm
local company

than 25

industry.
its

relat 
innocent”
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only with policeto returnthe workers vjere

held June
were

Thethe same year.
abusive language

at- the meeting heldnoUnion.the issued a 3 week
and

on
Officer.

of the
illegal and Ministry of Labour

of the complaints about
seem to

the Pers
comehave increasesonin

to thewas Alsoa wagewon at
early

but thethe Thika upperthecompanythe and could onlysomehad even

byeffect
is

aretwo

in August
notice

the Union 
this year.

factory 
having

persuaded 
Apparently, 

A Union meeting was 
of complaint which

which had not been
There was 
subsequently

August 20,
• The dispute was

by the
satisfactorily 

agreement 
the Union

1977 demanding the. transfer 
declared

exercise.
cost of living 

Court fox’ arbitration and 

shs.33/^0 p.m.

dispute was
hand in the matter: they

Union support
afterwards to discuss

which had

and Union assistance.
for the stoppage, 

the items
caused stoppage of
comprised allegations of

Personnel Officer

increase
strike by 500 employees

finally solved v;ith

admit the
dictated 

of course 
things

breakdown
referred

arrogance
hftxt. but

appointed an 
onnel Office.

the in 1975, a

on new

there was no overt

As a consequence of

there was a

new people 
terms of service, terms in

Such corporate

the same as those

new thing in the Kenyan

taken on

take place.
the

out of 
negotiations

Industrial
of

strikers
the company.

strike
personnel 

did not 
work at Thika, 

to examine 
results

the stoppage
investigator

No positive
Earlier,

not a
important here.

complaints
(African)

settled in the view of
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with thecontentseemdoes notthe companyFirstly , co stage.strikesmakingregula t i onspresent
towish artisans

They the inte-towards
trade union.a remainsof societymembersasof itsrests statement:following

callous as
order

Thika wasat’’The factory
23rd ofCommissionerDistrictof the demonstratetot-he workersallowtoFebruary claimingrecentAmin’sPresident

Therefore,territory.of Kenyaparts
duringlostwas operationcontinueable towas

weretrations
whenthe dayon
in is,

of the
the theSecondly» inUnion,Workers

managementinsaymorelike leavesfar ofpolicyisationricanA with theeffective same goesand thedesired the 1280be Tomembers -
of the is

remindedisand one

le:Juninmain character

workers
evidenced by the

aga inst

closed by

attitude

education
members

statement

production

reaching goals

difficult 

remain non-members of

Kenya Engineering

or so

a source

political
Unionisable 

of veneration 

The

Union, that 
articulating 

and

on the

can be

this month.

Union 
of staff> the company 

of the

factory, however, 
similar demons 

,,(281) 
Nairobi.”

a lot to

a day’s
The Nairobi

the company
lack of

wouId still
The general

scheduled
lethargy
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friends wcuTd listen open-”To all

of beliefseemed tomouthed- it
that anything so

t remendous
of it slavzs and v?aysthe. theas to be questionedthe universethanworking could do,All that .or take a thing liketowasit

and do as
this in its wonderfulit andina place

be grateful for,toawas
for thewasone

AfricantheAnd
the

and the
comingandseetokeenare Overseasthein

to this
machine harps on the

and once they have
oftheme More

theattained shape individuals
not,than

lives.theirand theiradministerIvanstatesThird churches of otherthan theeffectmuch morevzithopium
epochs T

properly 
training

necessary
education

is often
the public

stupendous
thing as

technical
and training

by mortal man.•- 
universe

executive and management
also possessed bywhat about

company?
awe"

given

grateful

often
determine

World"9

these things our 
them impossible

could have.been devised

a mere man

cadre in
the "multinational 

that the up
capitalist "ethic".

level of managerial

it was a

a share
as he

The schools of the "The

over to

no more

These people are 
ma.j ori_/shareholders /^ty 

elite will be

he was told; to be
seemed to

found it 9

entire
Illich,

understood.
Jurgis 9

as
. "(283^ sunshine and the ra.xn.

blessing

structure
handing

schooled
extended

relat ions 
these people 

experience.
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• foreign’marketing of’’The process
is

produc t s

frequently
ways.

of a Cocasight
at theoften

He

seewhich he
issame manBut the and is unav/arehisonat institutionlicenceof the

thedeeplyis

salesman of schools

butobviousis

because
(284)or much more

hooks

The above
of athat the

of a

any
for the

isV7hOnot matter

all costs -
invisible 

enmeshed in

by which the
underdevelopment 

most superficial

attached to 
replaced by »Cola-Mex*. 

schooling -

difference.
employed

meant to
Wiiiteman by a Black 
instrument would make 

of profit

feels pride 
alongside.

illustrate the false

it really -does

man who

more much 
salesmanship of the Coca-Cola 

the schoolman 
demanding drug."^^

quotatio/is
replacement

capitalist 
manipulations 

of the "metropolis”, 
of the

man in

less
the self-satisfied

^ord representative a 
his people on a

growing up
of a foreign 'licence' 

would like to 
willing to impose

fellox'T citizens, 
by which this 
world market.

making are

increases
understood in the

feels indignation at the
Latin America slum

...The fraud perpetrated by the
fundamental than

belief
the running

If the same
benefit

"the captain"

The same
-Cola plant in a 

sight of a new normal school 
resents the evidence 

a soft drink
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The same would be theparticular industry in Kenya.
nationalizes theif the Government takes or

packaging industry.

in fact. somecapital —
Government in Maydecreed in

‘with proposals
cent

the most
offered the government

capitalist
all his holdings.in

invite a

cent of’nationalize'tovernmenthost go nationalizationsuch abecausePreciselyunits?its state capital
the

for the assets
it(since handsin its own

of being knownadvantage
itand give

of
But even

avowedof the
in

freeencourage if this is
in terms

1970) the state was
for participation

necessarily antithetical to
months before they were

by Government.’

Indian industrial
extent of 50 per 

important Uganda 

, Madhvani, had

participation

multinational corporation

50 per

nationalas a

of shareholding

case even

"In practice, nationalizations are not

the interests of

A year earlier

the possibility

the political 
,.285 economy*

Government policy to
and to intervene

Why would a

nationalization is not

nationalized), keep

50 per cent

Uganda (by Obote 
approached by the oil companies 

in equity to the

access to

likely in view
enterprise

only

the country
motivated by a

corporation 

would be -compensated’ 

all management

would give
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So in the case of Metal Box Kenya
future is for

sharesnment
Suchin the company.

cent

of U.K.states that

its benefitsisU.K.
has beenasaccruinpc has

a systemfacet:achieved a thelongernoand. of property
andmonopolisedknowledge is

capital
the"Although in

of its
the

of the

it.

COMMENTSSOME5.
Metal Box KenyabetweenAgreementConsultancyThe

be higher than 50 per
Clause 22

clearly shows
it has become

for it ties up
and denationalises

terminate, the 
share ownership.

allowed to retain

if there, is 
unlikely so long

Ltd.
increased local participation -

having some

is the
investment is,

exploitation
host country

prisoner
perhaps,

likely to take place in
mainly through the Cover-

said Agreement
But this is

illustrated above,
commercial

its transfer is
bought and sold

maj ority, 
foreign partner.

worst form of new-
the indige-

free.

imperiali st 
nous capital 

„(286)

of the Consultancy Agreement 
has the right to

institutions already
local participation may finally 

of the total shareholding of

a significant

as the

v;hat is

change in
company

from the present Agreement which, 
that technology

mutual intention.

the company.
Metal Box Ltd.

the indigenous
Mixed
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good exampleof U.K.and Metal Box Ltd.Ltd .
which has been

andthrough unequal bargaining powerreached about
enable the U.K. company

whose
ofThe operationpossible.much prof i t as

the problem of ascer—
the Agreement

forms ofof variousevaluat ionta ining quant i ta t ive
in theAs pointed outtransfer.techno1og ica1

arrive atbaffling toit is quiteforegoing paragraphs »
tech—of importingfor the costcomprehensive figures
thebecauseThiscountries.

forms »divergenttakestransfer’’technology
truismFurther,

inpaid for
beyondhad any purposehas never

its owners 1that of
underdevelopedof thefundamental problem

accumulation,of primitiveis onec oun tries makeenterprisesof foreignthe profits
bulk of thethesincecontribution.sma 11a very

bethere toabroad.extracted goesprofit strengthenwhich willinto
relativethemaking

worse.
importationregardingelement

nology among poor

cap ita1

aiding

sided contract

’’The

mai n purpose

clearly Illustrates

that private

so many
.,(287) 

divergent ways .

position of the 
(288)

is a

to which

very one

The cost

of a

it is a

to make as

t rans formed 
imperialism, thereby

Third World in general even

is to

is so
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an
scrutinysed more

is evidentit
vely costly.

the value of the goodstho value of

for
of theIpgicset the

in the

allow the
The based on

cost
has an

moreis
various paymentsupper of thetheconcernsas wouldpicture Itas antinplateofTake the no p

seem were

payment
tinplate

to state 
for it

example.
ublished figures

respect
computation

the worker 
rationality .

Governments’ 
overseas 

technological 
that

of raw materials.

there are
available,

various payments 
worked out 

safe

payments.

that for
and that even if these

they would be

capital equipment by
to be caught in a vicious circle:

important factor which needs to be 
closely. By examining the various 

that this technology is excessi- 
to explain

of production 
power, the precondition 
microeconomic calculation.

overall read^ess to 
is therefore not 

quantitative 
the company

in the

it produces xs

••The last refuge of conventional economics is. 
productivity of capital. It is 

to consider wages as given.
accept from the out- 

capitalist mode
to labour

the myth of the 
indeed a myth because

the production unit is to
essential

which reduces
for all

„(289)

of technology is

As in the case

clearly
and it is 

this
values

hand in
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oraverages
a

rough

which transactionsa t
these asexchange costs:indirect foreignalso

, talk of restrictions
the Metal Boxi n

Bytoand accessof input
informal and automatic

practice
being

theimplicitanKenya Ltd.,
and spare parts

ofpurcha s e
effect ofthetied aid thisLike

source
toof importstying

the absencewould be used inthan
the transfer.increasingand thus
various paymentsand theof dividendsThe payments

disturbingbring about asales of performance
based onnotarethe payments

inof the country
development goals-

toAccordinghere:is relevantThe Yugoslav position
Joint Venturetheof 1978 9LawInvestmentthe Foreign

of profitamount
Agreement must

applicable only

oy prevailing 

actually take place.

expensive
the purchase

Consultancy Agreement
market outlets.

imported inputs equipment 
often has

result of the
conducted by Metal Box

result of operations

simply quoted basic prices
thus being only

a more

restriction tying

relation to long-term

app rox ima t i on

the general economic performance

based on

to U.K.:

establish the maximum

There are

on sources

of the agreement 
,.(290)

there is

the cost of

and as a

general or in

feature, that is:

to certain products specificatxons
international prices



The

previouslimit ifi
performanceprofit

Yugoslavsector of theof th-■profit
importance ofv/ell as theeconomy

development policy of
definitely reasonableThisYugoslavia.

atechnology•
that

and

mustbeen established
Thethe licensee’s terms.

in amisuse inheres
royalty»of sales

licensee

Equally?

fi292
ideas are

patent

to pay for actual use, 
but the patentee

court stated:

patentee's

performance
and the \-Drld economy as

”We also think that

use,for
including products

or in vfhich no patented

available for distributi 
calculated by rci ■ rence to the 

of the domestic partner,, the

be uses the 
insist upon paying 

of total sales, 
a competing 

used at all•

"transferred"

only has patent misuse ' 
also accept

royalty on all products and the 
instead offers only

that particular investment to the
(291) This appi'oach is 
into account various factors which form.a 

of cost value of 
decision in a 

insists

•n to the foreign partner.

1969 American case suggests 
on a percentage of sales 
licensee refuses those terms 

not

proposals to pay only
a license^must pay if 

however, he may
and not on the basis 

in which he may use

of
Unquestionably, 

/e

insistence on a percentage 
regardless of use, and his rejection 

for actual use.
patent.

only

as it takes
rational basis of estimation

Indeed,
if a patentee
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The

This

su
it is

be
is

to a
sale the useor

product •
dependence

the for
the
technical

of the
resources if thethe caseand soAgreement

manufacture 
certain

of course 
resources
Search 
termination

are,
specific

of the

patentee 
after the 
the various 

discus

technological
One

poss 
alternative 
imported.

the case
Metal Box Kenya 
to the

What is 
illustrated in 

ibility is 
technical or to

alternative
Consultancy 

imported

have been discussing 
evaluation by the 
certainly be

have

licensee
valnerability:

under licence
restricting

certainly did 
Attorney-General

on a
localise

.) to assign 
to the licensee.

Xn addition,
(already

these

or to

Agreement 
critical ' 
and would 

it seems not 
the attention'of the 
of the various 
legal proceedings, 

to require

Agreement 

of U.K 
issued 
executed, 

on the

Consultancy
not receive a

s chambers
1 /inn England (whereattacked in uns^-^^
(293)^ if brought to

because

the answer
foregoing

to embark

technology-
will mean the

will it be

severely 
been registered
Patent Office- This is so 

sceptible to anti-trus 
unlawful for a patentee 

Qf2^ of the Consultancy in Clause 9'.^?
Ltd. and Metal Box Ltd. 

any oatent which may 
licensing arrangement 
prohibitions 
sed) are areas 

restricting 
territory

provisions 
For example, 
licensee -(as is 

between

imposed
of anti-trust

or
methods,

to the
.discourse?

search
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the termination ofWi this modified lo< .1 ly-technology
the local company

(for a period
capable

of being
as

standards
of certainexistence

adhered to by
technologymade towards

is beset by
locally •

that
the market structure

and tend to antechnologyof foreignthe usefavour
imported technology-benefits of suchof the

of local

of colonialfurther proof
technica1 capacity

technologicalkindle thetowhich servesmenta1i ty

with seof imported
from the

is not
mode of production:capita list

whichbackward countries

freeingare
in someleastatforced to adopts

modern techniquesthesectors,

"Metal Box"

dependency
through political education process

technology £££

technical and business
(Clause 14), nevertheless

reproducing

a 1lowed

reproduct ion
method of breaking away

"connoting the

exaggera t ion
However, such psychological

commonly accepted

manipulations

that are at

understandable that
themselves from capitalism and

the Consultant

is not

"Metal Box" are

is just a

It is

or "any sound or

a departure

sounds similar thereto or
, •►wi. (294) Although the wordsconfused therewith - Aitno g

should be
Of course, such a possibility

and prejudice

discussing, and can be done away 

The only

necessarily a

to use Che name of

caveat is that

we have been

the Agreement,
of ten years)
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while launching a
China

But theimports machinery.
is
who are thus

laso to reassemble thebutway hovz
their workway and to organizetheir ovznmachinery in

importedand Russia alsoJapan
but only for themachines

required
if possible toto

Whatown logic•
set itselfit hasChina

the goal
the way to

but an
the
them

environmentfrom theWhat emerges

in
the various

And not Lawthe

benefit of 
reproduce the machinery and 

it according .to their

as they like.
and dismantled them.

legal system
existing-system.

be created by

present the only ones known, 
specific criticism of that technology*

’modern’ machinery

with 
)(295)

I
!

development
socialist relations

improve
is doing

of accomplishing an industrial 
industrial revolution which opens 

of techniques which carry 
of production."

front of all the workers.

it functions.

revolution,
is different:

Kenya. And not only that, 
co^conspirator in • conserving 
has allow-ed a legal-economic framework to

taken to pieces in
invited not only to learn in a practical

foregoing is an
th, l.sal baa been a paaaiv. byatand.b to

activities of multinational corporations
The system has been a

skilled engineers who were
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fruits of technology are monopolised andwhich the
The legal systeminvisible

nohas

Thusdistribution or
of Metal

runs
multa

and
protection-apai*t from

is pampered

Suchterms.
a climatea conducive

of funds only
neo

depends on exhaustingdespite
resources

inflow

serves to give 
token injections

for money
funds greatly -exceeds the

which allows easy ways 
rise to a

whose operations — 
Consultancy Agreement -

allow the local subsidiary

to raise money 
climate for carrying

of repatriation
-colonial industry which.

Box Kenya Ltd.
that of a subsidiary of

to the country and no 
utilization of this abundance.

the thread which

of capital, 
generation to the

V

placed no significant restrainst on the rape of 
economic surplus developed by technology at great cost 

effective constrainst to the

local capital 
extent that annual outflov; of

of funds potentially available for investment.

whose monopolistic position 
its products^^®^^

in the case
through the analysis is 

inational corporation 
safe market for 

the restrictive

’costs' are disseminated.

has assured it a

inherent in the
willingness toby Government's
locally on quite generous

out business.
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nations control
the realeconomy,their

betv/een
enterprise or

economy
state orthrough some

inst itut ion•

a

between Forthe other.on

I do not
Cltherewhere locally

number Pri-tobased meansAfricavate in the facts
foreign

caneconomy
of socialism.

through
isthe emphasisis thatsituationThe Kenyan

they do so;
controlling the

private 
situation.

free
local capitals

for

ideological
through

be achieved is
1,(297)

Thes.e are 
in which

of Africa's 
control of the

institutions

But -although
doubtful whether 

nationalist -

or a
is a

it is’this is an ideological choice, 
it is a practical choice

• The pragmatist in
real choice is

on the one hand

choice IS
domestic private

other collective
doing so

1’ERSPECTIVKS AMD .police PROBLEMS

"The question is not whether 
but how

sufficient
capitalism 

investment in
investment.

The only way

national
the economic

extremely
African

find that the
ownership

and local
think there

ufflcient 
local entrepreneurs,

the. economy. 

overwhelming

Africa..
foreign 

collective.
is a

of
determine

private
ownership

state in Africa

from an
. will



v-ltbin the politicalon reforming
aresecontext•

legislationuseful-not
and

labour
Kenya was

were
times.

in

Employment

tions of it businessor
amelioration of the workersknovz that

to substantial productivity
But asresult s

have
point andaclass exploitation,forms ofpronounced

in relationthat is.
Of course

as
there

remains a 9

tr J.al

For example, 
industrial relations.

grievances
which usually

the laws

unions,

the political economy
that reforms per

but we have
shall v/e call

and the Employment Act 
1925 and 1938 respectively.

this regard v/ere the

meagre wages,
values achieved.
buf the trade union movement 

typically fe6«ble institution 
initiatives in Kenyan Indus-

Act,

and Children Act,.
Other pieces 

of Women, 
the Workmen's 

and Conditions of Employment Act. 
improved the working condi- 

to accept the fact that

capitalists 
accumen(?)*

evident
legislation operative

The Shop Hours Act

of the protective
enacted in the colonial

is a

introduced as far back as
of legislation

Young Persons
Compensation Act and the

It is

we know,
Just up -to 

the more

This is not to say
take pieces of

'to denude 
namely, relatively 
to the.immense surplus 

trade

Regulation
laws no

the Factory
of Wages

doubt have

described 
responsible

The
rarely

relations.

they
prerequisxte

in substantial profits.
improved the lot of the working

have in no way even attempted

relating to labour 
that the bulk

in

are
earlier,

for major
movement has shown clear lack of

The above
the workers,

■ have brains.
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which face it.

taken to shov;
The above •when

bedrock.

in Kenya. >
accord

the

for the of capital.ownersoflinked toclosely
has

«if the
is left

whole IS are
the rich..•

in private

down labour

ascosts.
mostwell 9 are

perspectives
some

illustration
clear limits

social structure
of trade unions

has
of stimulating

Both objectives,
readily attainable

counterstrategles3 
of the challenges

that there are 
economic and

diagnosed the
of investment

then the
with the fate of

commercial crookedness, 
the Government

as a

of laws was
of legal safeguards

is intended

In the. case 
that the existing Government 

closely with those of 
multinatinal firms, 

strategy is

political, 
to retain its 

it

sufficient reward, to 
characterised by 

of income

so long as

to private
inextricably

productIve
V, ,1c. they must be allowed to produce a hands they

maintain grov.th .
avarice,

and opportunities,
embraced the twin preoccupations

holding

employers, 
country’s

any coherent 
understanding

or indeed any clear

economy
* inequalit ie s

character!st ically
investment and

economists only know too 
‘through a change in

One writer
social process

ownership
bound up

resources

is apparent

necessarily

of them being 
capitalist economic 
the vzelfare

situation quite clearly: 
and accumulation 

fate of socieuy
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in favour

of profits.
vzhichtheir

challenge

of control haveAnother

of capitalism.that

of a product

of the
It

need ,
becauseabout onemation A goodof a fearand partly

ofexample
In an

market:featuresvery
brand-named drugs

advance overno
yet are

because

much higher than (a)are very(2) are availablev/here these
from licences

unions
to government

patented 
therapeutic

used extensively

Modern
not function

of the national income
actions by workers and

the advantages
marketed product

distorts

occurs
Sanjay Lail notes

by 
information

because
unfair advertising 

excellent ex^o^
of the drug

industry.
disturbing

another,

example whereby measures
only concerns consumer protection, 

loyal handmaid
proved palliatives

advert i sing,
in a

Their prices 
genuine equivalents, 
from non-patent-observing countries or 
compulsorily, granted, or where patents have expired^.

the distribution
Hence these 

threaten managerial goals are a 
economic policy also.

does
generally presents only 
and not the disadvantages

competitors. It frequently 
which consumers 

partly 
of retaliation.

in the drug

competit iv^ manner, but

(1)' A large’ number of 
represent little or 

medicines, 
marketing pressures.

excludes or
useful infor-

previous
of heavy

such as
of sympathy
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slightly
a

which are

which may beolder
represents

products.fraction of thea mere

of effectiveness a”3.

are

of the above which led onethe observation
Parliament that Kenyainto warnMember of

it was

have (300)
to belike

as
anythe freeallow

ourdrugs
on our
doctors

forms of medication J
but whose cost

/ground for experimental 
to bring in drugs which

(b) 
modified in order to get 

therapeutically practically

doing.
doctors

foreign exchange'reserves.
- willy -nilly or motivated by commercial avarice

wish to use.

older drugs v/hich have been
"nev/" product but

If, we are

the same;

face an
■ This is because many

It was
Parliament 

made a dumping 
a habit 
properly: ’’This makes us look 

experimented with the drugs", 
and pharmaceutical pre- 

rich countries with

Many drugs lack "evidence
. - 4- Affiriai tests in the United Statesaccording to officJa^ veoi/

(the proportion may be as high as 60- 
(299) widely prescribed.

and Britain 
80 per cent), yet

drugs, 
not bee 
guinea pigs

There are probably
parations<5°^’ in regular use
around 1,600 of these in use in Africa, 

importation of virtually
immense drain

(c)
somewhat less effective

cost of the. newest

should not be 
saying

tested

23000 drugs
in
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latest and most expensive drugs forwish to use the
their paying patients.

Director-General ofHafdan Mahler,

World Health Organization

the medical profession
centcost, when 95 perat great

••Partthan 200 drugs.of less
the fact that theof our bitterness

totheir resourceshad not yetdrug
of certain majorseeking drugs

Dr. Mahler hasmakers.will not
criticized thealso

sale in the countrythorised fornot au•’Drugs
the market forfromwithdrawnorof origin - sometimesarelack of efficacy -orof safetyreasons othercountries:developing

in those coun

tries for ofcountriesof thethe regulatoryby quality require-themeetingnotorigin. including productscountry,exportingof thements
date, maytheir expirybeyond in a positionnotthat are

deve1oping Whilemeasures.
outto carry

maypracticesthese

and marketed in
and advertised

, criticised the flooding of 
with masses of drugs, advertised

•'Third World”:

agencies

companies

exported

Product s

be solved with a range
”, he attributed to

drugs are promoted 

indications

of health problems could

be exported to

applied
diseases, "because they 

,.(302)

In 1957, Dr.

that are not approved

to legal

be the big money
drug companies’ practices in the

quality
conform

countries
control
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unethical andthey are detrimental
to health.

one do about ineffective drugs?Now, what does
Resort to court?

is not what isbutThis
One can also go further and sayliekly to happen here.

the remedies are notthat even

matches
etc.etc.

that there areOne
law inthe effectiveness of the commonlimits to

protecting consumers.
initiativemust take thethat the consumerslav/ is

their legal rightsto enforce
and are sufficientlyknow theirconsumers

Mostthem.

recognise thathardlyzjould be

In manysufficient

cases v/here
nothere arefuture5in the
effects of some food activitiesThe adversepresent-.the

effects are notfor their
used over a period ofbeenmanifest

1 II

and drugs are 
until they have

important point to note is

requirements, 
..(303)

that forthcoming.
(we seem to have the worst type of matches

affected by a
drive to complain.

rights
But we know better.

defective tyres,

motivated to press 
of necessaries - drugs.

they have been 
incentive or 
the impact of wrong-doing manifests itself 

victims to complain in

A general feature of the common

is theoretically ideal.

pangas > 
on earth!),

The same would apply to defective

pangas and matches

as the assumption is that

cases in point.

if one went to court.

consumers
said to be necessaries - 

trade practice and thus lack
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As far as legal proceedings are concerned.time.
forbidding toremote andthe courts can appear

litigationv/hich handlewhereas businessesvjananchi
find them lessroutine.asmore

including* thethe cost.daunting.

Lawyers areconsumers

and alas, poverty

lawyers
society are not many.corollary the

Comments
and Consumer

rendered

growth can be

of exemption clauses:

S^tandard form contracts
terms

the

to enter intoregulating the terms which buyers are

opportunity cost 
from taking legal action.

since in any event they are loyal

passengers
ready to represent the 

most poor) in our

reluctant to assist 
in the capitalist boat, 

most powerless (and as

imposed by the seller are 
and in fact do vzield.

themselves into cartels.

R.O. Gaya in his
Protection in Kenya":

growth of monopoly capitalism has 
ineffective any protection the sale 

In fact this

dissertation,"Sale of Goods
(305)

a matter of

"By and large.

on the one

power the seller can 
Manufacturers association form

More importantly,
of the time and effort, deters

between the courts
the other involving the application

Qered xnto exclusively in
apt illustration of

of goods legislation
traced clearly in

hand and corporations on

materially
affords the consumer.

the legal battles
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manufacturer”.individual •meni'b©!*contract \-.’itli the

And ■? r:

Lord

of contractprinciple
oppress.to

fields not shownlaw has
of radical development

is the
precedent

the earlier cases - has
the roll e.creative

it

because
the inarethose
the past;

judgespresent-day

the
erodedand consumer

has
The

the.principles

In recent years, 
economy have

and the
outstanding

notion that 
principle. 1- 

from playing

heartbeat
and freedom

failed to move 
that were

contract law whose
of equality

of freedom
He continues:

of mass production
of traditiona

which
,,(307)

Devi 3 n ’^>ays
hardship

a more
beyond cherished 

appropriate inThe
T aissez-f^-i^

19th century
concept ions

they impose
feel

this.

"...the common 
itself sufficiently

field of consumer 
example.

the judge’s 
laid down in

realities
the fiction
been sync^onized within 

of cnolce.

capable
protection

The doctrine of 
task is merely to

the book. The Consigner, 
that courts could not relieve in

and oppression because the basic 
included the freedom

, (306)Society and Law^-^

cases of

in some

but are
embodies
the precedents

bound to follow.

apply
inhabited

courts have
conceptions

out-moded in
the judgements of



that, wananchi,ISreality.
everycontract s

In suchthat aretermsto the to be fairsuch terms
have

These
f'.an

made,

the benign
largelytheir adherence

blessing
doctrine.contractoutmoded

between
The
multinparent

here arrangement

flashes

but the
power.of

ofMetal Box Ltd•
take thewe suchthesubsidiaryand itsU.K.

for more
tickets,

ideology
relationship 

inequalitles

bo plague 
courts in

enter scores of 
sense of agreeing

probably
(for

-292-

highllghts
vis-avis freedom 

the bargaining 
warning:- there 

of the

c ireurns t a nces, 
contracts

receipt s, 
etc.) continue 

of the

thus become
form contracts.

leases,

the dangers
of choice

procedures 
latent contradiction

the underlying social
legit imat-i<

deeds, mortgates,

proliferation
-inational companies

Government institution 
inherent in 

and equality
- but clearly

a hidden -form

is a

between the 
and economic 
of unjustified 

technical agreement 
in Kenya,

of manaReraent agreements, 
and their subsidiaries 

not only

regard to 
a light of

or with a

between
reality is

laxv and
irrational

When for example,

however.
week without any 

imposed on them.
cannot be said

such
-especially with

and standard

of exploitation.

account ing

example theatre
insurance policies, 

us with probably
to

standards
90% of all contracts 

bus-’ tickets, laundry



initiation.
by the

The

should they wantwhy
IS

betvzeen
of the types of

which

salient generous

concessions

a.

b.
this

of machinery andimportc.
material

Governmentd.
to the

thee •
assistance in

the parent company
The agreement 

undoubtedly one 
ridicule the sovereignty
cannot but help

tactics employed in

that the agreement is made at the
prodding

participation
desired (sufficient

to duty free
in

-295-
-2

the factory;
in the

despite 
the right 

inputs required 
financial

control);
right to count 

setting up

proj ect
to give government a 
but not enough to

extent Firestone 
the subsidiary’s 

managerial

direction.

all.

success,

tyre market.

choice and in any case

stake in 
threaten Firestone’s

its technical ahd service 
the plant assistance

supported by 
the right to use 

monopoly;

a virtual

"multinational men" running the
pressure and even

monopoly of the Kenyan 
all imports;

formular in sales.

employer.
subsidiary in Kenya is
contractual relationships 
of an•independent state, and one 
regretting the apparent arm-twisting 
the conclusion of the agreement. The 

.(308) are:

parent company.
local subsidiary have no 

to have better terms , for after 
actually their ultimate 

Firestone and its

a ban on
its own price
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plant as US$1 million

equity; .contributed :i ri
to chargef.

on the
ongoing operations of the factory.

timesFortunately, are

negotiaticand that
establish a tyrecompanyv/ill be

ISBufactory in
the9

unhealthy in so
Variousconcerned.are

maySecret
engineered, orwar

Such
worse

Portland

between paint industry

Thereafter,
overseas

price
tariff

may be 
be undertaken.

changing and the Government 
be renewed in its

agreement 
the two

initial

For example9 
involved in a market-sharing 

-holdings of equity

competition, 
still a price 

unfortunately,

sale agreements 
or a price 

collusion may 
possible under our company 

Bamburi and East African

anything to go by 
far as the 

examples validate this warning, 
strategy of

are,practices
lav7 framework.

Cement have got
facilitated by the cross 

. (309) Also,companxes. mx&w.

and the right> time ,
a percentage of sales,

has said that the agreement will not 
expires this year.

there was an

at the same

be made as a

technical fees, as

war in the 
protection against 

the four major

in setting uv; the

aggressive
checked bywhich vzas

competition.

the country.
expected competitxon may prove 

interests of the consumers

present form when it 
taken to have another

if past experience
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into a cartelformed themselves
Associationcalled the East

with

Ltd., is likelystudy
should a competitorphenomenon

the ruthlessnessindustry.

countries

hard to becampaign
utilisinglatter was

in theaccumulated
which was necessary

operating
to meet theybecame quite

and sell their
were

BATassets to
found more

toTobacco

/^the

with 30% in

foreign firns involved
African Paint Industries

leave Rothmans
the new company.

’’exceptionally heavy

a merger
general
approved plans

Company
issued after the

with 70 per cent of/shares

matched by the 
funds to engage 

marketing expenditure 
(311) Rothmans' 

afterwards,

In the case of 
clearly marked, 

already running 32 factories in 
commonwealth. Yet when they 

1966, they found water- 
themselves into

A statement

was
meeting of Rothmans

for a merger 
form Zambian Cigarette Manufacturer Ltd.

meeting said the merger would
and BAT

fixed prices and bulk purchases 
as stated earlier

advertising and
this competition."

high and not long 
their operations

But in Zambia «
An extraordinary

in the case

of competition was

of Metal Box Kenya Co.
emerge in the canning

of Pall Mall was
over half in the 

African market in
from BAT who plunged

v;hich was

entered East
tight competition
a tearing advertisement

new comer as the

expenses
forced to close down- 

at quite low price.
realistic.

shareholders in Lusaka
with the British American

"agreements covering 
discounts."Such a situation.

Rothmans,
By 1966, Rothmans 

18’



of the

to

trust or

v;hich

court decisions

The work of

Its reports are made to the
reportonly

anti-trust lavjs.

Act) was passed
towards monopoly

prosecute
contract,

into the
monopolies

of certain
The

not possible in many 
In America there are the 
Anti-Trust Act (Sherman 

with the intention of arresting the 
capitalism by giving power to 

‘trusts in courts. It 
combination in the form of 

in restraint of

The above practices are 
developed countries.

In 1890, an

trade or
supplemented in 
stated more precisely 

and exempted
Executive 

the

code
In Britain, 
Commission 
Restrictive 
and enlarged by 
the commission is 

set up

and
the court.

was set up
Practices (Inquiry

subsequent legislation.
of that,of the Restrictive

function is to enquire
independent

in 1956
and effect on public interest of 

processing and export goods
by

not an executive body; it can

trend
the government
declared that "every 

otherwise, or 
commerce" was

1914 by the Clayton Ant-Trust Act, 
the monopolistic practices which 

labour unions from the Anti-Trust
prohibited
provisions. Executive action and supreme
ha.e b.e„ bui» ,upo„tn. orisin.l foundation . -.Pl.x 

which today r.eulates the conduct of big bualncaa.
th. «onopoll.o and Reetnlctlv. Practice, 

in 19^9 under the r4onopolies and
andControl) Act, 19^8

conspiracy, 
illegal. The original act was

» Practices
existence

in the supply’s
restrictive practices not dealt with 
commission is 

and recommend.



laying themresponsible forBoard of
In Westthem.before

1957-Germany,

contracts

measure
to

inform
enterprises.

ofout
we
and it

behind in manylagging

despiteFor example
respects

our
various

isAct
workers’

in projected reformbooks orstatute

programmes.

of technology here isof the transferIn darkness comfortablyand sheerwhereareaan

of control of abuses arising 
minimised in

such monopolies.
the state

countries 
formulation ■ 

inertia

(article 1) and 
of state

The above 
of restraint 

which

the area
co,nf us ion

subj ects 
control directed against 

obligations

-297-

policy
legislat ive

of legislative
to the

usually depend
reflection of ouris a

innovat ion.
1948 English Company Law, 

static and such things like

minority 
participation 

mssing i^i

This piece of 
and arrangements

It also imposes 
administration in case of a merger of

that we are

Trade who are 
Parliament and for publishing 
there is the Anti-Trust Act of July 27, 

legislation prohibits in principle all 
restricting competition 
monopolies to a large 

abuses of

affairs etc..

Companies
protection, 

in company

amendments
almost

ringent disclosure rules, 
are dismally

measures
trade are being

for much in our
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co—ex i s c.

technology isform of supply ofThe most common
a

Tn
the foreign parent

u sua1lycompany
centralised services.

consiststhis respectin
foretc -equipment»of <i) machinery.

(ii) processoutright paymentswhich
for whichrelated know-howand directlytechnology

fees
including design.

(iii)
for which

theirTogether,required•areservice payments
of thein manyusually paidare

of Metalthatfor example.
consultancy with Metalthe caseiswith this asCouple<^Ltd -Box Kenya which isarrangementslicensingthei sLtd . ,Box which

forvehicleserves
notcompany,

of businessother aspectsto
butexport

— royalties
technical services.

(holding)
with respect

only with respect to

mainly

engineering
consultative operations,

also

usually made;
and other

associated

capital goods,

expenditures
agreements,

Technological inputs

mu Itinational enterprise.

a practice

whole or

a host of

as a

or lump sum

are made s

subsidiary by a

payments are

design and production know-how, 
contributes Management, Marketing and

Kenya
with patents

partial ownership of
addition to product

grid brands ,
business practices by
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purchases >tied

licensee
contracts,that firms that

under thedirectly
becomes

technolof!;y
selling e
to run the

suchUnder
formsin the

chunk
for for

the
. example:

Ksh.17.612,6
& profitsDividends

Kshs.
^ervic^-^

57.'*26

ional

9,2*15.967

sales by 
management

often an
largely in

and undertakessuppli®^ 9

of output.

requently
the profits

The firm.

It would seem
the manufacturing

Royalties
Technical/ Management/ 
Consultancy/ 
profess:—
Fee's

including volume
and the like.

especially in
undertaken by

that will accrue

Commission^Commitment/
Agent fees

n,^nts payments for technology arrangements,
iicsiiallv comprise a outlined above, usually 

allocation compared
clearlybiggs’^ 

to the figures 
illustrated

various heads —

is

1979 figures, for

33,800,195

have 0^

exchange
This

operations

the

equipment
quipment 

plant in

licensinrr
induce e.quipment sales.

or
order to

sector, have been 
motive besides 

contract.
interested

various
of foreign

dividends.

5^ o?^-etVl
Take February
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Kshs.
Directors/HO

290,121 •Expenses

"reliable"
observewe

for
etc.

is alsoIt
and theoverseas

February 1979-
Kshs.Kshs.A.

from theA recent

on

this
nature oftheis not

statement
receipts

payments
receipts which are

Central Bank of* Kenya stated 
than payments

The above figures
repartriating 

month transfers
amount to Kshs-39>782,^28 

and even dubious

(313)
Kshs.43,393,709

accordance
statement tells us very 

disclosed neither
usually in the form of loans and

payments 
amounted to shs 
Repatriation/Loan 

interesting to compare 
receipts during the"same

B. Receipts
25.9 million

indicate that there are more
• funds especially when

presumably as paymenus xux- machinery 
of commissions, etc. Interest onl loans 

,3H,226,837 while the figure for Capital
repayments amounted to Kshs.3*«»9O7,3<»8 

the payments
month, i.e.

through inter-company 
as payments

Payments

225.9 millioi^

ways of
that during the same 

accounts

'that "overseas 
by shs.2^7 million, 
measures

were larger
which suggests that control

imports and their payments are working in 
(314)with Government intentions". Now

little as the nature of the
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shares.

of funds arising from theTo
the thrust of the

here:-seems

they refer

out of propo-iswhen the
constitutesor

or
or techresearchrestrict the

management •

the
on a

vzhen they

to sell
importer

prohibit ortheywhen the country’stocontraryin impose pricesoroflimit

use
they the importer to sign

contracts with theor

so-called
Mexican legislation

by the
to purchase 

the goods E 
exclusively

personnel appointed
establish the obligation

counter the outflow 
transfer of technology, 

relevant

production
exports by the purchaser;
of complementary

the size 
produc t ion 

the
or on

a way

supplier only or

nology
of the purchaser

permanent basis,

supplier*
inputs from the 

produced by the technology 
the supplier company;to 

restrict the export of goods 
interest; when

to technology
price or 

technology acquired
excessive burden on the country'.s

•■Contract shall not be approved whe.n 
freely available in the country;.

counterservice

company or

economy;
supplier to

they
on-domestic
„hen they prohibit
technology; when they, oblige

if.s or representation
exclusive sale

tion to the
an unvzarranted

when they
interfere in the 

oblige it to use.
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covering the national territory;

may exceed a 10 year
or when they
interpretation

of
to the

of utilising theThe other
advantages

The bulkskills locally-
there has been

IS

in the
This mode of

In the first

most

culturaland

of creating a pool of
The

a

for

the 
manufacture of,consumer goods and 

industrialisation.

to be submitted 
1.(315)

to the 
research necessary

country,

Since independence, 
transfer of technology through import

hovzever,

reliable* method
to establish technicalof technology is

of technology in use in Kenya

machinery 
scientific

importer company.

jurisdisction of

or no

the government on matters relating 
activities and

great 
substitution 
intermediate' products.

is beset by various problems.
industries established are on a 

has been little

obligation, on the
provide that claims arising from the 

fulfilment of such contracts are 
foreign courts.

technological advance,
for advising

and technological
the lessening of technical know-how

of the
and in addition there 

technology to local socio-economic
(316)

desirous
has by an Act of Parliament

enforcement, vzhich in no case

foreign owned.
emphasis on

place,
turn-key basis, 

adaption of the 
settings.

supplier company
r «

'■•'hen they establish excessively long terms of
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The Act of

functions

are:

priorities
(i)

and its
on athe

of the

(v)

atmosphere

Advisory

Associated
Research

a body knovzn as 
Tcchnolo^;sy whose main

(iv) To ensure
various agencies 

national
Government

dependence
Parliament established
Council of Science and

on the

making the 
to advise the 
technological requirements

and social environment 
confidence in

conducive

natural
(vi) to promote public 

expenditure and an 

activities.

for scientific andto determine priorities
technological activities' in Kenya in relation to

the economic and social policies of the Govern..ent 

international commitments;
(U> TO .aviso th. Oove™.»t on . natioh.l soLne .

T »~iT and the assessmentincluding general planning anu
financial resources;

of the results of 
development of .

social welfare in Kenya;
-ordination between

machinery for

/th
„lt, council .r. fo”

Cohnitt...

developed countries.
the National

policy.
requisit e

(iii) To ensure the application 
scientific activities to the 
agriculture, industry and 

co-operation and co 
involved in the 

science policy;
on the scientific and

for the conservation of the 
in Kenya; and, 

scientific
to scientific
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natural

sciences.

their sectors of

(i)
proj ects
priorities

and co-ordination

results of research throughthe
service of the

the
Government.

science groups namelyothertwoThe (includingsciencesand
• Although no ARCsandchemical there is

have
provision

areas
in

some have resulted

techniques.
such as

(ii) the

of 411 types

Hov/ever,

Act recognises
physical
mathematics)■

tvzo groups.

, there have been 
invention.

■ social sciences 
sciences 
tablishedbeen e8taDix»u=» foi* these 

for their establishment.

like agriculture 
technological 
development 

development of

the details of the
required to implement

arising from the national science policy;

(iii) the application of 
technical and development

industrial, medical and
to advise, within

Investment s 
in Improved plant and 
crop and animal husbandry 

agricultural inputs

concomitant budget, promotion 
of research; and.

research programmes and 
the research

agricultural, 
The main functions-are 

scientific responsibilities, on:

In certain
result spositive

in research and 
animal species,

and storage
fertilisers,



r
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still imported.machinery areand agriculturalpesticides

little has beenveryIn the
licencing

achieved mainly as a
In Januarywith foreign firms.agreement s

the Beecham Group,reached betweenwasagreementan
local pharmaceuticaland the

ofextend the range
Dawacompany» ’’manufactured”being

But
inunder licence

in no wayarrangementsuch an
all the bulkbecause

t ransmi s s i on
in Singapore to

fromsentcompounds are
intoformulatedthey arewherethe Dawa factory throughout Kenya•by doctorsfor usecapsules

medicines»
field of traIn the traditionallinked withof latehavebio—scientists active ingre-thedetermininginand womenmedicine men the discoveryresulted inThis hasdients and relaxants.

of anti—tumor
financialofresultBut as a

do not havescientists
often

of such chemicals

actually do

of technology
Beecham plant

of herbs.
drugs J muscle

manufacture 
than not. the Kenyan 

the manufacture

Beechman semi-synthctrc peniciH
Pharmaceuticals.

contraction
bottlenecks, the African 

and improvement of the 

-based

Kenyan modern

J. Hugo of

example ,
a British-based research company, 

Pharmaceuticals, to

or drugs.

Kenya by Dawa
involves proper

and syrups
ditional

field of medicine, 

result of resorting to

1978 for

drugs done, and more 
foreign pharmaceutical firms

Dr. Njuguna
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patent law

mainly as One of
enforce the

for the

is
not

stronger firms.relatively

that the to havevrhich appear
andarticularly onnegative

of poorinterests
Government

to a and

, towards iswane.
firms

andthe industrialscrutiny of. therole
and Whateconomy.of the

apparent new-thissector is

cumbersomeness
through which the .

"Because the

now a
establishing

of managementdemands by
over

various
and inventiveness 

needs a

machinery to
control thereof.,

is the long

should be instituted 
implement and

talking
- Ministries 

Bank and some 
old

advantage 
11(319)

w<^ver 9

legal procedures 
transnational

weaker

automatic
the financially

Through 

in the

number of senior 
and Commerce 

bodies, it

considerations-sovereigntyJ 

, do persuade one 

total reappraisal

of Finance 
parstatal 

laxity and complacency
Itinational corporations 
keen wariness yis-a-vis 

firms, a closer

so as to

Industry 
is encouraging 

the operations 
There

over the

sense of

agreements ana
in the polxtxcdX 

disturbing

the basic reasons
and expensive legal procedure

4- +■ cMQtpm is administered.present patent system 
ovo not automatic and because corrective measures are not p .

are long and costly 
corporations have an 

national

an indigenous patent xaw 
a result of the^i 

instruments of

when
content

officials
Central

that the
of the mu

effects p
countries.

All the same,
innovation
existing patent system
correct the inadequacies

the economics

are on the
f oreig’^

nature
overall

economy
that
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the University of Nairobi,

vzhichof funds

result in a

Here is where
scientists in theirand
trend is that theresearch endeavours.

in the
to a large extentareisnumber of firms

as to
oriented
maximise the privileges.

ofwho are owners
has been

which is
companies

system

to alien
correcttocountry’s legal a

policies in the and
thatfeel

of

of Science
did not

sponging on
(518)

patent 
National

However,

overall
industrial property 

indicated earlier,
reinforced

Official of the 

stated that theReglsfcrar

' majority * of patents 
but by multinational 
the concentration of patents 

that patents 
control of the-market so

small number of firms

han for example, discovered a
drug vzhich lias been registered in the U.K. under the 

the important thing here is the availability 
if not immodJately forthcoming 

foreign multinational f*irm 
manufacturing the final

product.
financially help promising 

The present 

are owned not by individual Investors 

•corporations;•the consequence of 

hands of a small

patent law, but

will finally
the drug formula.and

the Government can come in

through the
which in turn reduces

regionally
introduce

the

as
coneentrat ion

-licensing between 
oligopolistic

There
structure into a

have been suggestions 
system

system.
Council

Companies

one.
in the

This market control, 

results in monopolistic 
of cross 

a vzorld-wide 
monopolistic 

mechanisms 

existing 

senior
Technology

towards the
interests of a
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inplement andmachinery tomainly as a
One oi’instrument senforce the

cumbersomeness is the lonj^.the basic reasons

not

stronger

total reappraisal
to have
andon

Governmentnumberto a

. towards
wane.

firms
and

industrialof. therole
Whateconomy.

new-

of senior
and Commerce and 

bodies, it

agreements
sector in the P 

disturbing

various
and inventiveness.

Industry, 
is encouraging 

the operations 
Thereare on the

demands by foreign
the nature

overall
economy

that this

to correct 
gffects part icularly 

countries.

considerations-sovereignty, 
do persuade one

of Finance
parstatal

laxity and complacency 
Itinafcional corporations 

wariness vis-a-visis now a keen 
establishing

of management

over the

so as

sense of 
that the existing

negative 
interests of poor

is. however.

and expensive legal 
present patent system 
corrective measures are 
legal procedures are long and

transnational corporations have an advantage 
relatively weaker national firms.'

an indigenous patent law should be instituted
result of the^ i-----

of control thereof.
for the
procedure through which the . 

is administered. "Because the 
automatic and because 
costly the financially

firms, a closer

Through talking 
officials in the- Ministries 

central Bank and some 
that the old 

of the mu

All the same,
innovation

patent system needs a 
the inadequacies which appear 

the economics

of the
apparent

when
content

scrutiny over 
and the 

olitical
is
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about after a lot of harm has

already been done.

forms of
carried out an

textilea
wasfunds.

shown on thediscovered and the
purposes

company’s
taken over by ICDCbogus.

name Kenyaunder theand is terms ofTheTaitex Mills.

established.
fromvigilance involved but

As

the
Capital

Development 60.28(a)

J

Industries 
Mehta Group has a 

sharholding

in which no m
.stake by way

(b)
(c)
(d)
(e)

16.86
13.89
8.61
0.56

100

14,000,520

3,915,860
3,226,060
1,999,740

85,620- 
2ii225jL8OO

Sometimes back.

Government 
ultinational is 

of shareholding-

have, however, 
which shows encouraging

that of E.A.Sugar

Mehta Group 
Kenya Government 
d.f.c.k.
Others

follows:-
Agricultural 
Corporation

where 
at August 1978,

structure was as

born vigilance has come
A few examples will suffice.

accounts were
The company was finally 
currently operating

results of the change in 
yet to be

Toray Mills ,
A large scale exercise 

persistent "losses" 
to all intents and

a sub-committee of the Industrial
Protection Committee which deals with the various 

incentives granted-to foreign investing companies, 
investigation into the operations of Kenya 

factory backed by Japanese 
of over-invoicing

technical independence
Another case

officials is
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What is disturbing from the above figures is

managed under

Fees Fixed at shs.500,000 p.a.(a)
profits.10% onCommission of(b)

Between 1973 and

ssions

CommissionFees
1,083,738583,738500,0001973

683,627183,627500,0001974
620,695120,695500,000. 1975

1,410,518910,518500,0001976
5^0,420 1,040,420500,0001977

2,338,998 4,848 ,9982,500,000

figures are quite large particularly as
during a period of

The internal rnemorandumseven years
remarks forcefully:footnoted- above

incurred with respect to the 
paid to the Mehta Group:

1977 the following amounts were 
management fees and commi-

The above
shareholders had not

Under the Management Agreement, 
management agreement vzhich costs:-

that the Mehta Group, despite its relatively small 
holding, has managed to milk a lot of money from 
the company by way of management fees and commission.

the company is being

Total<520)

the ordinary
received any dividens.
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the

ischarges only shs.115,962.
sum of shs.585>738 is charged as 10% commission
on profits! Similar

shs.3,570,352-
Apparently this is calculated before charging loss
incurred on foreign currencies and management
commission. For comparison, the profit made after
all charges is indicated herebelow:

KShs.
2,587,181Profit1973

.197'1 115,962It

(3,570,352)1975 Loss
1976 Profit 7,293,359

3,535.924Profit1977

9,962,074 (Profit)Kshs.Total
the total profits realised

the last five years, after all charges areover
Mehta Group have

paid shs.4,848,994 in form ofso far been
fees and commission. This is 49%management

profits.of the

manifestly excessive and"This is
to review the Management

theTreasury ought 
agreement in force

"As indicated above.

made ,

Nevertheless a

"One wonders how the agreement defines 
profits because in 1973 the profit after all

is shs.9,962,074 and the

payments of shs.120,695 was 
paid in 1975 while the loss made was
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need to be mademayand
in order to

to

management fees.
serious where these

the

In aof Kenya.
Exchange
Pricing”»

which owns
pineapples output onCannersKenya

Del Monte
Del Monte Inc.

/rethen/.sells

from
countries.

despite the 
shareholder."

foreign■exchange - 

fact that it

Leakages
(320)

payments
Government gets nothing

QOuXd be the majorxty

the world’s largest canner 
headquarters are in 

accused of siphoning 
regard to the interest

-entitled, "Foreign

It appears easy 
with the Government,

projfits in the guise of 
situation becomes even more 

have to be made in

paper
based in

it is
scale transfer 

of Thika,

Del Monte Corporation 
vegetables whose

"service

engaged on large
Kenya Canners 

sells its entire 
subsidiary, Del Monte Inc.

money out

interest.
get into partnership

the firm, never declare a dividend and

see where amendments 
safeguard Government financial 

money for a company

of fruits and
San Francisco, has also been 

of the country without 
confidential report 

with Particular Reference to Transfer 
stated that Del Monte has been 

pricing. Del Monte, 
does it this way:

to another
England, charging low prices.

them at a higher price on the European 
market, although the actual goods are shipped directly 

Kenya to France, Germany and other European
♦

•Kenya Canners also pays Del Monte

manage 
take home all the

The
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according to the confidential report
soare

was

been due.

to the

fluctuations.

Kaplinsky observes:

"In the case
routed through aare

avoiding
currency

Since theseto theaccrue

9

furthermore, particularly in theAndrnaneouvre.
sterling was rapidly depreciating1975 " 7 period.

position for 30 years
advantage of duty free access

there are variety of reasons
Two of

parent.
sales, the advantages

the most important reasons 
minimisation of the effects of currency

underinvoicing
Brit^ish subsidaaryv

currency manipulations

dollars, thereby
losses to the

(unless further 
subsidiary to avoid tax as well)

According to Kaplinsky, 
for underinvoicing exports from 

are tax-evasion and the

case of

charges", which, 
juggled that the bulk became due for payment 

due to begin making

a subsidiary.

considered here service payments 
Panamanian associate, in U.S.A, 

tdxes and minimising

These "service charges"
just when Kenya Canners 
a marginal profit, in 1976. 
eliminate the profits and the taxes which would ’ have

Among other loopholes is the near monopoxistic 
achieved by the company and

El’E.C. market.

there is no tax

are taxable
enable the British

advantage to the company from this

However, in the
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net lossKenya way
dollar rather(The Kenyan

than

that

be athe

such aof the
Innot

it is
the case
clearly the besttopurchased

of (theadvantage class oforof sale.the place The correct
and other the company’s

has

have led to a 
tied to the 

We have no way of 
except to observe

fact owned by the

pound is 
British pound).

Government in 
be exaggerated.

explaining 
the Kenyan 

this American

its customers 
taking

underinvoicing of exports from 
to the company.

specified

itself, this 
of underinvoicing."

with Del Monte,
shall sell goods

British of
British subsidiary may 

might explain the 
(322)

is in
firm, and given that 

profit centre .in 
observed pattern

curi’ency and the

customers
interpretation
financial operations
officials in curbing dubious 
the government has the right to 
agreements.by giving three months' 
arrangements of co-operation could be devised.

time
• competitive

of the Agreement, based on
and sales, should guide Government 

practices. What is more, 
revoke all three

notice or alternative

situation
of the

hereunder
subsidiary), 

of sale, type 
factors".

to the
this situatipn, 

subsidiary

The powerlessness 
should, however.

Sales Agreement 
that the company

to
into account
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senior official in the Ministry

of Commerce and Industry, it will be increasingly

in transfer pricing anddifficult in future to engage
practices engaged in by multinationalconcomitant

to establish aThere are discussionscorpora t ions.
body under the umbrella of the Industrialsupervisory

arrest the dubious practicesProtection Committee to
Bargaining experience is beingthe nub stage•at

Form

Committeeto the New Projects
atit containsas

For example, aspresent.
only concentratesconsiderations the present

butlike water and air pollutionsuch matterson
useful environmental considerationsothercompletely ignores

- human settlements, ecology.pertaining
renewals of consultancy agreements.With regard toetc •

etc . ,
official of theonetough discussions;some

Central Bank of Kenya was,Section of theInvestment
fact that Firestonemindful of thefor example, quite

(1969) Ltd.East African
That thehigh figure indeed.aestablishment ■“

Government
is clear fromof bargainingunfair elements

•’amorphous” questions

against

gained gradually, and indeed the Application

is being amended for

approve 1

spirited war

regards env i ronmenta1
(323)Form

From talking to a

afford to wage a

to human factors

can now

in the country can expect

since its

multinational firms

had repatriated over shs.2 billion



investor in theit s
hitherto a

East Africa

Government
it

of nevz economic

Such a

with this

thus been”Our
ormore for

x’ef 1 t ing or
evolution•

and
law direction of

must

in KenyalegalThus of multinational
in /asis/farbut thisin

is

decision to allow another
holy shrine of Firestone

/marg5nally 
can/be a useful

vehicle 
corporations

changes
must assume

seeR to
with only

loopholes.
Sawyerr'T

machinery 
the activities

funotions
conditions 

such fundamental

doubt commendable, 
nationalism

instrument s,

can go*
tied to the

legal 
terised by various

statement by Prof.

concentrated 
lavz in

even if

seen, 
situation accords

umbilically

tyre industry,
(1969) Ltd-

spheres , 
development 
(emphasis mine

on the

perhaps the

are charac—

xs no

outlook towards multinationals 
but it just indicates a form 

characterised by various

influence
marginal effect”

as one

the
controlling 

the country. 
The nature of legal machinery 

socio-political economy of the

The ”nevz”

which as vze have

attention has 
less passive 

creat ing 
period of 

development 
role in some

of the
social

But in a 
accelerated

a more positive
the
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could hardly envisage meaningfulbody politic. one
The

— coupled with itsregulatory machinery
in any wayhas notin certain respects,successful

from the system ofconstituted a disengagement
signi—there has been nointernationalised capitalism;

capital; as represe-the internalisederosion infleant
What is taking

modification ofplace is the

order by permitting

The tophere.in pointAfricanisation is
safe memberstobeen given

succeptibllitiesof the African elite, whose Western
inmarked and who.we 11and mannerisms are quite

only tooclass, are

willing to implement
action in thetakenthe Government has•’While

and independent

itsin reality,leadership,
for its classideal safeguardhas been the

itselfconflict betweenis noThereinterests•
classbourgeoisincreasing sub-pettyand an

Itinational corporations.
international capitalist

search of a local bourgeois
the wishes of multinationals:

points of departure in the legal edifice
lacunae - though

•’the

a case

nted by the mu

jobs in multinationals have

structural changes are made in thecountry and if no

name of a

incorporation of a greater
,,(325)

number of national bourgeoisies-

truly nationalist
Africanisation policy
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Such a sub-class and the

the status quo.
weaken the emergence and

class.

motivation in
and workersof multinationals.

onOur Companysacred cow.Boards in a
interests of the

emphasising
of the interestsvzith

Of consumers

revised Company Lawsuggestedhas beenIt memorandumitstocompany

workers and the

consumer interests;for
to communityfor localwould have aanother

but
theIn Europe, law has.this.

changes
this being aCompanies

community.
each board with

Government have an
The broadening base of the suh-

aspiring towards it...
identical interest in retaining

the
model on the English

to have the proper 
day-to-day operations 

on the

class continues to 
effectiveness of any true or rural proletariat 

„ (326)

interests.

that a
include in 
clause", setting out the

yet another
trend is

A special 
responsiblity 

concern

Kenya is .far from 
seen no significant

Act in 19^8,

should require 
-of association "a

And the workers do not seem 
being involved in the 

participation 
law still goes

"workers"

every
general objects
ibilities to consumers,

director would be appointed
directors’ respons 

(327)

the need of protecting the 
questionable neglect

special
would be a "workers" representative.

(328) in this direction, 
bearing/that its company

sin^e the enactment of

shareholders,
and workers.
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hastheButpattern.
withsome t imesthen >sincebeen amended greatly

for workers toButreaching reforms.moderately far
of the company,the affiarsfully in

Such conscious—is necessary.consc i ousne s spolit ica1
involves fourha s wri tten,Mannness ,

identityclassseparatecan’•Firstly , we
working class. asonese1f softhe definition

with othercommonrole indistinctive
Secondly

inworkers
thatthe perceptionclasscome s anconstituteand his agents
elementstwoTheseoneself•toenduring

isthatdlaletically 5interact and vice-versa.identity,reinforcetoitself serves acceptance— theclass i sThirdly, definingtheas
two

one ’ s
which oneinwhole societytheand (h)

of anconceptionthec ome sFinally1ives . moveswhich onetowardsasociety,
Truethe opponent.wi ththethrough combinationthei s

of all

of (a)

(329)

participate

opposition

opponent

struggle

situation

a 1 t-ernat iye

revo1ut i onary
four"

the productive process.

as M -

to say opposition

playing a

on companies

of the

main elements:

elements
total social
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of class of consciousness in Kenya1 eve 1The current
elements and eventhe first two

not
it seriously beNor can

radical kindling of consciousness

This must be

continous strugglein aindeed fought for.planned,
of bourgeois ideology:against the grip

existing working-classbecausewhich is only possible
and becausecontain contradictions.consciousness does

their societyaboutworkers’
conflict with

in theinterventionEffectiveand activities.experiences
adequate generalannecessitates

socialism; atothe transitionandtheory of capitalism
ofdispositionof the presenttheoret ical analysis

ruling class.of the
the class struggle

of working-classstateand theof the unions.the role

consciousness.

of itsbecauseTanzania,
Council in every

morefirm employing
the Workersoffunct ions

established are:iswhich it

of the existing
(a)

policyand incomeswages

taken-for-granted assumptions 
their immediate

than ten
council in. and in relation to.

a Workers

comprises little but
without qualification, the latter apply only in the

a struggle

can occur

current exploitation

most vestigial sense.

naturally or spontaneously.

do come into constant

- the objectives

the business

suggested that a

socialist goals, has established

to advise on the requirements
as announced

public corporation or 
. <330) „workers.
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by government
the marketing aspects of(b)

the community produced;
relating to the quality(c) matters

of the commodity produced;and quantity
matters of planning;(d)
other aspects of productivity.(e)

and enterprises organisation.such as workers
workers'technical knowledge,

the balance sheet.(f)

and areindeed,far reaching powersThe above are
in thefurther provisionfurther strengthened by a

the Board ofPresidential Circular of
its membersleastDirectors shall have at

Workers.of TanganyikaNational Unionnominated by the
had cold receptionhasHowever, it seems

and atin many quarters
allies ofbutworkers,been ordinarycouncils have not

them in theheld byof postsvirtuethe management by
1971 Nationalofficial papercompany. ConferenceGroup Managers'Corporation

the NDC companiessaid that
lesser degree,orgrea terhad experienced, toreal doubts asand evendisappointments,

A
Workers'the stated:has evenin this arearesearchoutstudent carrying

participation programme.
value of the

Deve1opmen t 
dealing with "participation

that the programme 
times representatives

to a

on the

to advise on

to advise on

to advise on

from time to time;

»» it was

In an

to advise on

to the

to receive and discuss

one of
1970, namely.

education, etc.;
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.premature 'participation in decision

making IS

discipline

complicated when it.isThe
realised

bourgeoisa true
shareholders whose

been allovzed

new
to

of management".
to workers in atoken and

e. O'.

has
same applies

their
v’lth a built-upclasses'development of

the evils ofTo counteractdone?to he
whose conduits are the

disengage from themultinationals,

only interest in
that they have

companies,

What is 
internationalized capitalism

it is necessary to

profit: "It is unfortunate
continue unaltered even supposedly

(33^?) In the Kenyan sitution,
number of

meaningful share of/Ltd., 
making machinery. The

political res5stance 
from the colonial inheritance".

matter becomes more
that the management consists principally of 

"boards of directors", who under
of the

"For certain, 
gradually ruining the economy and 
v/ithin the Civil Service."

shares or even where
taken place. After all. paraetatal., have beep™, by 

capitalist policies,"the instruments for the
in Kenya

to-real and meaningful social change 
(333)

some form

participation
to companies

the usual capitalist
system are the organs

the business is

scheme
shares have been given

House of Manji, Nation Nevzspapers 

but v/ithout any 
decision

Government

Publishers / etc., 
in company’s

where the
of nationalization has
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camp of exploitation.
present Director of the

African
anatomy of the

challenge vzhich involves:

agreements,

higher exportthe
they choose;

international

social and technologicalon

gearedbeing

large blocks with theof the

mean3uch
for even those

political economist and at
Institute for Economic Development and Planning

underdeveloped
profits resulting from their

disengagement does not 
countries pursuing

division of labour
the basis of a maximum 

the long-term State-to-State agreements 
to that perspective;

autonomy,

(a), getting rid of the multinational corporations 
them by long-term State-to-State 

autonomy to the

(b) rejecting the project of the new
and developing their economies

at Dakar,

socialist ideas,

prospect of an 
(33^0 

therein.

isolationism^

prices as

Senegal, does a neat

and replacing
thus giving more

States and enabling them to use

of the ’’Third World” on

Samir Amin, Africa’s foremost

Cc) refusing the division
the basis, of "8ub-imperialisin'*/"sub-colonies", 
and on the contrary accelerating the process 

constitution of
equal development of partners
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only too apparent.a

mult inat ionalof’recent origin.

aims ofpurpose
VZest ern

ashowever,Later
and know-how

for
the

thereceived
Mezhdunarodniye

Soviet
O t no s heniya

observations:Relations) made

in the yearsthatis• ”It
of the worldthe
be markedtoeconomy

towardtendencyby a
and of the
the

manufacturers
The se

processes

publication
eWorld Economic^ 

the following

highly probable 
development

interesting5

First,

appearance
and increased

will,

of ever new
costs of research.

vzithout doubt, make international

organisations that were
of furthering the imperialist
- especially American-Capitalists the world 

a result of increased demand

This is

corporations v/ere seen

flirting vz5.th multinationals is 
for such co-operation is 

r - 
Before detente by

by Eastern writers as business 
developed for the sole

over. ijctbci ,

advanced Western technology.
Eastern socialist countries gradually 

vievzs on multinational corporations and these 
substantial support in 1973* 

?4irovaya Economic i •_
And_ International

batch and mass production,
optimal size of enterprises,

kinds of

products,
revised their

to come
will continue

the growth of large



beneficial.

stated in SanMinisters
Francisco at
Conference attended by

that:

will find an enthusiastic

between therelations
from sporadiceconomies IS

deals to a
on

implications

corporations areThus we

the
with more

regions.and

Then later in the year, 
of the Soviet Union’

specialization in production and coordination 
ofof production and research programmes

individual enterprises increasingly

countries,

countries and

"multinational corporations 
the Soviet Union

Soviet Union and the Western 
commerc ial

planned and
a stable and long-term basis.

over-estimate both the economic and social 
of this tendency.".

passing over 
programmed economic cooperatic 

One can hardly

s Council of

host in

find that
Eastern countries, 

As regards China, 
trade' connections

New long term trade

(because) the economic

operating in the 
China, and Eastern Europe, 
country has now established 
than 150 countries

deputy chairman
for Science and Technology, 

the closing session of the International 
650 industrialists from 75

Jerman M. Gvishiani,

multinational
the Soviet Union,
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concluded with several developedagreements have been

countries -

Brussels in April this year
Li Qiang,of Foreign Trade,(1979), Chinese Minister
Economicwith the Europeansigned a trade agreement

accord each otherThe sides agreed toCommunity.
In December,nation status.most—favoured

of economic co-operation.and France
ininstallationsbuild two atomic power

of almost 1

West Germanmill ion ki1owa 11 s.
with £hinaconcluded contractsLubeck and Wedag— have

coalcoal mine and aof large
has beenSincedressing plant.

businesses
200 Americanthan

industrialofhad entered into agreements
of four ofthree out

of theare manymultinational.
involved in such

Western European
Europe.projects in Eastern Shellconspicuous.fairlyShell isof Royal Dutch

arestationsgas and service

corporations
, the presence

with Eastern organisations;
And so

farm products, ammonia, plants.
By the

generating capacity
companies - Krupp,

co-operation

on the construction

mid—197O’s, more

these are

France was to

1978, China

1972, China

China, each with a

During his visit to

scattered all along the

signed an agreement

passenger planes, and

and Japanese
In Hungary

importing from the US,
other machinery

co-operation
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highways. For
productiontypes ofhave been
enterprisesventures

cars andin .building
exports.

vulnerable to

ofthe machinations
an

of

goals to pursue
into the

newand cannot allow a
from foreignthat sheChina says

long asas

The valid
will be

rights andGovernment
protected by of foreign firmsthe outlay'Under China’s to be paidexpertise

for in goods willoroil fields other products.oil,coal orkindbe paid for in

are
Investments in

socialist
colonialism to permeate.

the 
factories,

involved in various
Polish and'-Romanian

many years,

governments
ready to set up

financed
owned by foreign

foreign companies
Cl>lnese law.

as Kenya is? 
despite the introduction
American capitalism: "things Go 

country still has 
form of

These jointly - 
than 49 cent 

and interests of 
the Chinese

for equipment, 
produced in 

coal mines - 
with

she is

will accept loans
the terms are’ "appropriate* and that 
joint enterprises in the country.

enterprises will not be more
investors.

Fiat, Renault and Ford

Are these socialist countries as 
multinationals to the same extent

The answer is an emphatic NO. China 
Coca-Cola (the symbol of 

Better With Coke!")

country.
for example.

new policy.
and services

with Soviet,
trucks for local sale and
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ideological

multinationalscountries andits
it canthatin such a way

labourstate control of

and
foreign trade and

make thetogether
that the beltchastity belt.

socialistremains

is that the roleWhat transpires
in theof mueffectsand in the

bloc.
the

inputs
determined

rather
The Tanzanian

it that measures

change are

experience
of nationalization 

at best >

made that.

socialist world are 
A convincing 

present,

not. the same as
case can certainly be 

socialist countries

wages,force.
Overall,

And Russia is not likely to depart from its 
Soviet economic system and state monopoly

Soviet Union to arrange

To ensure 
participation in joint 

least 51 pen cent."^^^^^

in a

”a sort of

from the foregoing 
Itinational corporations 

they are

from multintional

corporations
. development process, 

is in the capitalist 
further buttresses 

which are not 
half-hearted and

than the 
(337) world -

the argument 
of positive structural 

of limited

locked, 
ventures is required to be at.

planned economy, 
prices, coupled with monopoly of 
inconvertible currencies - all 
multinationals come up against

are adapting
to their own

path: the
of foreign trade enable the 

relations with foreign
safeguard its national interest.

capitalist
at least for 

technological
internally -

other way round, as
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the debate continues as to theUp to today,results.
pa Pci st ata 1 organisationsof theimportancesocialist

The mostin Tanzania.
undoubtedly XssaTanzanian

teaching Lawa Tanzanian
Writing inDar e.s Salaam.the University ofat

1972 Shivji calls for an

as
capitalistic ethics and

appears toTanzanianotions.

(objectively backedbureaucracyeconomic
the country being

by the
and on the other

still in the
asand

most a
groups

of the 'economicUnder theleaders. investments

by the with
in luxury be desired:toleavesmultinationals

foreign
strongvery

partners’ 
bargaining

being global monopolies 
position vis-a-vis

bureaucracy >
Development 

and its

the
Corporation 

relationship

'and poltical
National 

industries

situation of

”..the

parastatal set-up is 
of Asian origin.

and political
international bourgeoisie,

framework),
represented in their

Shivj i,

neo-colonial

urgenCneed to analyse 
relationship with foreign capital.

Ar as such relationships seems agreements in particular, 
to be carried on v/ithin the

According to Shivji,

peasants 
elements - largely small 

few enlightened

be in a

have a

a lot

the one hand, there is theflux; on

East Africa Law Review in 
-----itneed to analyse specifically the newer forms of 

and the management

virulent critic of the

vocal and
of intellig^’^^®^^’
(338) leadership 

bulk of the
of Tanzania is

are the workers
conscious

including
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TheTanzania.
and

it does not need, muchaxs

economylose.
orienteda

verticallyv/hoseeconomy
metropolisIntegrated with

little
industries or

and isThus
which operatesfor the Brooke

to

export for its marketsitprocessand Butetc.
isit makes

to haveeconomy
cent of its

if (as it
Again the highare

theof
accord

with
nothut may

isIt
for fixed at
that the

very 
sectors in

partnership being between unequal 
when one of the partners

for Tanzanian 
is

ii^ Bahamas, Europe,

have a plant
livestock (raw material)

(even
to require

•on global level. 
Packers - ex^>lni<t Tanzania's 

into meat and

partners — and especially 
capitalist corporation, 

the weaker partner stands to 
essentially remains

Jamaica, Borneo, 
economically irrational

Tanganyika Packers,

now) only 5 
consumed locally- 

canned products 
completely in 

international market 
■for the Tanzanian 

desirable)

prices
Tanganyika

Brooke Bond - 
at all. be

trading economy.
industrial units are- 

industries in the

market.
the Tanzanian 

prices of

products 
fixed for the 

Packers may be 
Liebig's 

justified 
in fact, possible 
socio-economic plan 
.canned: meat should be

with no or

economics to see that 
A neo—colonial

It remains an export

no sense and

it may make sense
Bond Liebig Group,

- the Tanganyika

parent
integration with other 
the neo“colony itself.

economically rational
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I
nutritional

The Tanzanian
andyou

that you cannot expect to
is a slave, and

and all that class
hard lesson which theThis was theproperty rights.

his activeKwame Nkrumahlate
Nkrumahlife.political

private sectorhad chosen to phase out theof development
of the economy
rather

it was said »tion.
by the West.fiave
of the Ghananian

thepeople was proceeding.
’’The verandastill strong.
any intention

ever to

classes

Take for example

b'oys paid lip-service to 
put it into practice.

fact that the ruling
motives which are

effectively if the body politic 
continues to be so, of the international bourgeoisie 

stands for both in values and

than attempt an all
Immediate nationalization,

blockade

always have 
inescapably tied in

would
(3^1)

conservatism in Ghana were
socialism without

(342;There was no law against that.”

through the expansion of the public sector 
“ out programme nationalisa-

In addition.
brought an economic

while the politicization
forces of feudalism and

It is a dialetical 
motives behind reforms, 

with their interests.

a lower level so as to raise the

in pursuing a socialist path
learned rather late, in

situation underlines the truth that
cannot have socialism without socialists

implement socialist ideas

level of the country’s industrial proletariat - .*
a real asset for development
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•J.

This Act made
the

athe andwoundingwhichof offences
or fish;

would think that the
law no

movement wasreform themaskeven
Theto be

that the deathpivoted*vzerereformers This is bornenot an
of theout by

Law:
have bornewitnessespgspectableand”Numerous they

for

and to
had had the

effect of
be

the
proofAs a

was that
Theprosecutions

that a great 
convict

observation
of successful

to
the temptations' to

stealing of deer;
damaging fishponds; 

sending anonymous
fetching

cattle and even 
trivial offences 

stain and one 
this.consideration.

England in 1723- 
variegated motley

represent,
testimony,

With such 
doubt .suffered a 

motivated by 
of humanitarianism, 

arguments of the

that it may 
commission of crimes.

But^ no;

harsh punishment,

abolished, 
fact of

with the
found elsewhere.- 

on. the observation
effective deterrent.

Select Committee

as soon as the

give evidence,
offences); and. that this.reluctance 

prcduclnB impunity to such a degree
considered among

on Criminal

reason was

Black Act passed in 
death sentence mandatory to 

included the hunting.
hares,pa'bbits

damaging trees; maiming

themselves and the classes 
reluctance' prevails to 

(for minor property

penalty was 
the report

poaching
cutting down or

threatening letters.

of the above
the number

the matter isdeath penalty
soared.
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offences against property
opposed to crimes against theas

person.
Including probation, operated

possiblymechanism which

oppositional working class
social workThus ,and ideologies.class values

the midwifebe seen asshould notduring.this time
of society butand democ rat i sat ionof liberalisation

the living conditions

One observer putsofand aspirations

point quite crisply:this
middle-class people

•’From the

were
fromdemandsworking-class

the
still scholars whothere areIn our

chalice of reforms.still kneel confidently
who in hisMutungiOne such

Africanisethat
and to promote

commerce
needed is the

the African business
within

new typecreation of a
Such an

the present

deliberate move 
the working people.

situation in Kenya,
before the

of business
(346) 

economic system.

reformer more important
noteworthy that the charitable

scholar is Professor
in order to

”a

as a

as a

activity in Britain, 
politically incorporated

culture based on middle 
.,(344)

to curtail

were considered by the

It is also

continuously digging 
could be drained away 

.,(345) 
foundations of property

approach is

thirties onwards
channels by which

and industry
interests, what is 

organisation

doctoral thesis states
in the country
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that to suppose
regulatestate canthat the

psychological
book like Company Lawthat a

articulate the struc-
forces of capitalism.

tural
doubts

unquoted
proposals for

firms and some
hisHovzever,reform. the recent developmentssevered fromisa book states:

the authorsections,contextualthe. in He repeatedlystyle.fairlya
thefromtakes is writing 'Seriously aboutIf oneissues.

squarely in
must overcomeeconomy and

the
because

no matteroffended onewill besens

Mutun’ga approaches theW.LL.M.In his

permanently
touching the principle of

admirable
and proposals are given

private propert y 
foundations

but disappointment
sketch of small and

company
field of

context,

appetite
The author presents 

reasonably 
analysis

change
of the book no

timorousness,

says..•

thesis,

hox^ever,

the economic process without
is to ignore the political and 

of capitalism. It is also

then one is

soon seeps in.

because of this reason
and Capitalisn/^^^falls to 

of the

unacceptable for the reason
encompass and

context v/hich 
in British capitalism.

deprecatory
'contentions' or

A reviewer of the

adopts
distance

fundamental
whets the scholarly

'polifci*^^^’
law in

political
sometimes political

The title
of progressives

a useful
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from the dialeticalimpact oT the
between theinterrelation

and the

protection offeredis

capitalist

system of
bad in

howeverit
the

be
meddles

aproperty

system
This

a
IS

does
Why areproblem
shortage?housingthere aWhy ISthere the effectsat curbingaims

Thisshortage•housing

monopoly capitalism 
independence.

Thus the 
' and not the cause

Rent Acts in Kenya
Kenya economy and British

to the working 
milieu in Kenya.

multilaterisation of such
(349)

economy,

not make
legislation is

half-hearted measure
deal with the root

profits.
half-hearted measure.

that the

not seek to
it aims to solve:

’holy’

phenomenon after
able to examine the extent of 

class by the Rent Acts within the
Mutunga observes:

we mean by

Sanctity of 
fundamental commandment

would not bear its name 
explains why the

What

principle: 
ineffectively, 

unfettered exploitation
with property and vested interests.. 

rights and interests ds 
under capitalism. The 

if landlords did

Accordingly, he

..In the eyes of a capitalist 
Control legislation is 

throttles

legislation 
cause of the 

excesses?
legislation 

of the

Rent
violates and

rule that there should
I and making profits. ' It



system oP economy.

disenf^agement from international
does not mean autarky

splendidor
this earth,

unlesscut all links
And

from the
beliefs.devil may
stem from revolutionary

motivations.

it isto have
in a moretonecessary seems very toothlessof African

ofWhat is
and ’ peasants of thisthe workerslot ofuplifting

'country-

and the bureaucrats seemelite
mild reforms are made.

always
theTake for Minister for Finance inTheAct.

was
his
Investment

1976 Budget

I don’t think
in order to escape

for the slogan
and is indeed

needed is a
bark indeedj

Prom the foregoing,
structure

"As long as capitalist system®
monopoly capitalistic

isolation. 
socialist revolutions can hardly 
socialists are going to another 

that they should either.

contradiction within the capitalist 
11(350)

But Kenya's 
apologetic 

example s 
Protection 

Speech

In Kenyan, context, 
talk of socialism 

Socialism 
reliable cloak for burgeoning 

bold commitment

serious manner>

dilemma is a

exist on

disengagement,

But such a .

planet I
Retiring into a monastery 

well fit religious
’disengagement' would hardly

«(351)

keen on impressing on the

capitalism.
the

ruling
vzhen some 

amendments to the Foreign
©ven

slight



the amendments thereof were in noforeigners that

concessions:

something about the recent

amendments to
fear and dismay has been

thebuilt up

reassure

investment.

isAll that we
in the originaltill

guaranteed thewording of
for the

equivalent of the

shillings...
We

:;at the goingand we
rate of exchange."

Kenya has not 
tovzards foreign 
changed the way in
Protection Act has

have done

foreign currency
currencies.

changed its fundamental policy
Neither has it

We have not 
payment of loans denomina—

We have declined to

in Kenya.
allow him to

"...I should like to say
the Forei'gn Investment Protection Act.

accept that he comes 
remit that profit

guarantee
original equity

A foreign

ted in foreign
- the foreign currency 

investment expressed in Kenya 
investor is still welcome ' 

to make a profit

now existed

A certain amount of 
amongst foreign investors following 

these amendments. I would like to. 
such fears are quite unwarranted.

way detrimental

publication of 
them that

which the Foreign Investment 
been administered since 1964.

to remove the ambiguities

to the investors’ privileges and

that have up
the law.



reforms and changes infar reachingTo make
the

Foreschewing

the staid corridors of thelanguage.
neither likely to be

civilized
undei*standable in aLav; Society.country’s

with making
of

country.
secrets",

_/the

Phrases/tt
adversely even
gained by rote

a"wealth”

these being Hart,

which has
which are

withoutratification,
to the
v;ith draft 

AG’s chambers■

medium o-f some 
of quite

legal structure and the 
education in political economy and the 

ethic are necessary.

shrouding it 
exercise vzhich seems 

knowledge acquired.

"professional
law

example.

the academic few,
scholarsof the various 

benighted children
Fuller, Schwarzenberg, 

It is such complacency - 
here armed

outlook.

like Professors Allan, 
Griffith, ad infinitum, 

enabled multinational 
management contracts 

for easy

VJheare,

lawyers,
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s are keen on

where possible, by
seem to be the

mystifying 
and "whereas".

situation where 
money than in 
' wananchi and the 

are apt to

ethos thereof, different

so the lawy^ 
in/.mystery of "wherefores" 

to reflect

of capitalistic
language in this thesis is hardly the 

to easily "invade"
-General’s Chambers,

the eyes of the

surveys on the

men to land
usually sent

by and large, are more concerned 
the legal and constitutional 

political future of the 
protect their

Kenya’s Attorney
»or" legal" language in

This is

safeguards
As witchdoctors

left to
of bourgeois

Latin
number of lavryors 

effects on the administration

many o f

an
on/.actual legal 
and s-prinkled,

academic jargons.
in the country.

and systematic
laws are
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cases

as
but

as to
If thedocument.

behind such .commissions
with this stance

the following

multinational •
To

ain
This-
With thefor

• the
of

of the activity ofbecomes
In accordance

the

the further

of the •the
the
obj ective

payments.must 
in mind that

serves
Through the lavz.

of production,
economic

fclie creation

construction

socialist

in particular
to implement

Socialist law,
implementat ion

the socialist

me.nt of
socialist

social laws.

foundations
socialist

legal finesse 
whether there are 

document talks 
the economics

political 
contract is not judged

and elegant

effective control over 
socialistic strategy

about the need

state,

laws.

close scrutiny, 
of lawyers well versed in

After all, a management
has all the

being subjected to 
would not obtain in

based on sales.

IS a

It IS

a situation v/hich

be made clear.
final points are made.

corporations
prerequisite - 
socialist law.

(the political power 
ownership of the means
■ socialist economic relations), 

the main content
with the socialist

laws, the socialist 
comprehensive 'develop- 
as an instrument of

economy knowledge.
to whether it 
scholarly expressions,

elements of exploitation in such
of royalties, fees or

state has
socialism.

state.
the economic

have an
the country, 

will then bring 
establishment of socialist 

of the working people.
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the socialist economic system.

means
uniform plan.to a

it must be rememberedIn the

the constantly

The socialist

economic
development.

in
socialist

achieved therebyof the

existence

of a system of

of .a

and
1. e.characterthe

above connection, 
of a socialist country serves

The features 
inter alia:

(a) The
the absence 

of socialist

abolition of the
of exploiting classes; 

property in two forms 
and co-operative

exploitation of man by man, 
(b) the

the
relations in society.
central state planning and the

This it does

improving
■ needs of citizens, 

socialist

that the national economy 
of the socialist order,

of the material and cultural
personality

pra ncipal
combination with 

commodity producers 
socialist economy

planning
and for the

(d) the production
of productive

are.

in particular.

forms,

development,
society as . a whole.

owned property 
j-j gQessa.ty

nationally
property; (c)

for economic

state has to direct
This system is founded on the social'ownership of the 

of production and has to be conducted according

the strengthening
satisfaction

development of thea.r

development
relations conform to 

the

and their
system needs
tasks of social

individual responsibility of the
and the local state organs.
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ownership of the means of production.the social

should be seenThe
Aas

law acts ascontrol it.
anddirecting a

implementa-
property.tion and

of socialistFor the shaping

Proudhon’s system

is
allof labour andother hand.on the

social relationsareM.
today known asinforming

outside these
nothing but a

different epoch.of aillusion.
series of entirelydevelops

different

of the socialist
Thus

the taks

needs a special
Economic

feudal property, 
social relations.

law, 
perty concept is

the last category in M.
In the real world.

of economic law,
Marx wrote:•

"Finally, 
constituted by property.

the division

Proudhon's 
their erttirety 

relations bourgeois 
metaphysical or juristic

planning.

in a 
«(352>

other categories
what is

tSomprehensive and 
branch of the law to shape, 

a decisive means of

a part of

close relations
control of the basis 

and the interpretation
the Marxist pro-

is characterised by the

development of socialist law
social development as a -whole, 

developed socialist economic system
guide and

socialist economy
between direction, 

of socialist

economy is

of the foundations 
constitutional law.

property: 
property is

The property

in particular
significant.

The regulation
of state and
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state and constitutional, law is the basis of economic
whose primary task is to’ ^uide the implementation

process of socialistof socialist planning in the
production and distribution.

must

it

from the planning state to the

effectiveness

developmentfurtherAn
law in every

nomic and politicalecis
of the leading cadressituation

Only on the basis

essentiallaw as anlaws of
socialistinstrument of the

national economy.

important prerequisite for the
country aspiring to be socialist

only the task of state organs and managers, 
of the working class peop.le in the

law,

implementation of certain measures,

economy is not 
The participation 
whole economic process -

of the plans and control and their 
prerequisite.

not only ensure the
must also help to control the realisation of these

Control in a socialist

It should be realised that economic law

of economic
analysis of the. given 

and of the quality
state and economic organs.

it possible to achieve and create ' 
of the objective economic

within the
.of such an analysis is 
conditions for the effectiveness

socialism and to shape economic
state for directing the

measures and their effectiveness.

implementation
- is the decisive:
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herself on the road
to socialism?

there is her

a

seems
and embattledcontinue to have a

andproletariat an

vzhich are
of socialism becomes a

by theaccentuated
and

and

of the

that

Is Kenya capable of launching
There are considerable obstacles which

proletariat, 
This will be further 

hard lessons to the black 
of change is possible

(1) a broad anti

militate against such 
gluey intergration into the capitalist 

the country is getting rapidly

bourgeoisie.
it two conditions are 

front being
ideological

peasant masses
the star

creation of a 
a situation no doubt makes 
difficult propostion, but it is certainly unscientific 

cannot go socialist. In the

reality.
continued frustrations

Such potentiality 
fulfilled: 
constituted and articulated, 

and organizational ability 
a front in close collaboration 

Under such a situation

In the first place.a course.

remote, but as we
to state -that Kenya 
short-term, such a possibility

large concentrated
increasingly vast impoverished

exploited and close to the

imperialist
/2) the clear cut 

leadership of the said
with the impoverished
the emerging leadership 
the forces, both internal
against imperialism, and it is then.

system. V/hat’s more, 
urbanised with an upcoming petty bourgeoisie and

kulak class in the rural areas. Such
a "move to the Left” a

peasantry.
will be able to reach out to all 

and external, which stand
and only then.
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socialist strategy will become a

r

a firmly grounded 
thus become possible to articulate a

evils of the
reality, and 
meaningful war against the many 
multinational corporation.
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15th February 1979

Post~Gr*Hduate Studies CoininitteeAttention

to the

faithfully,Youi’S

Director.

ELMM/tdo

elm Moss, 
Managing

; The Chairman,

Thank you 
Mulei has commended

been in 
 for his 

somev/hat negative
organisation 
As far as we 

v/hatever 
for the

Dear Sir,

•We are very graduates

Mr.
I admit, be 
spite of my own

P.O, Box 50101 Nairobi
Kenya
Nanyuki Road Nairobi

We are a busy knoxv^we Zre^not’^a multinational
making cans. Asi far ao  a. Kenyan company
S^g^anr?or:be""rann!ng ^.ndustry in Kenya.
We haye not ti^®^J’”®^°]5;ulei^is^appareSly"fcrying to 
investigation thesis. If there is such a
carry out in ,tinational company and, assuming—I as a multxn , such a company is, we category in

he mignT> 
case • t-n help the University pleased to be g wherever possible

A-uetu..
oroduction, research a.nd J°5i®cuUion on these more

'of commerce and industry.

. letter of the 23rd of January, 
touch vjith us and must, I admit, 
polite persistence in 

attitude.*

The Faculty of Lavz, University of Nairobi, 
P.O. Box 50197 5 
NAIROBI.

that means
canning

. or staff to assist in we hay^^noi
oSt in '•'’^^^,^"®4^ational company 

phenomenon ® ^s (sic) what -- " 
bZlilve ®«’"miKht find out we 
any

not in
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Stelrad Overseas Limited

Austria100.00%GmbH

100,00%
EnglandLimited 100.00%
Kenya7II. 48%
Nigeria53.45%

91.67%

Asia:

Malaysia52.42%

p. A

Netherlands100.00%

Nigeria40.00%

100.00%
. 71.^3%

60.26%52.42%

Germany
Belgium 
Netherlands 
Eire
France

Rhodesia
South Africa

India
Malaysia

South Africa 
Tanzania

Italy 
Prance

Singapore 
Thailand

Jamaica
Trinidad

The 
of

61.67%37.00%

WestIndies:Metal Box 
Metal Box

Principal ForeignOther
Metal Box Nigeria Limited

PormPlo Limited
Ideal Stelrad Limited
Stelrad Group Limited

100% Cheltenham
100% Henley-on-Thames
100% Henley-on-Thames 

Dalbeattie Hull 
Mexborough 
Monmouth Verwood

100% Henley-on-Thames

Country of incorporation 
and operation

England

100.00%
100.00%
100.00%

Ltd.100.00%

Box CentralJ 91 • V f
S.Africa Ltd. 58.36%

58.36%
50.00%

96.97%99.54%

Interest in 
equity 100.00%

Radiatoren BV 
Stelrad Components 
Stelrad S.A.

Europe: Superbox S.
, SCERA S.A. Metal Box Nenderland

BV

Metal Box Overseas
Africa:Metal Box Kenya Ltd. 

Metal Box Toyo Glass 
Nigeria Limited 
Metal Box Central 
Africa Limited 
Metal Box C./ '' 
Metal Rollings and 
Tube Holdings 
Metal Box. Tanzania Ltd.

Metal Box Company 
India Limited 

Metal Box Berhad  
Metal Box Malaysia 
BerhadMetal Box Singapore 
LimitedMetal Box Thailand Ltd.

Stelrad Overseas Limited
Europe:Ideal Stelrad Heizung 

GmbHIdeal Stelrad Heizung 
GmbH Ideal Stelrad 
Robbe

Jamaica Ltd'.
Trinidad Ltd

Investment
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Pakistan33.35%Hashimi Can Company Ltd.
Australia14.21%Containers Limited

Germany49.00%
35.60% GreeceHellas Can S.A.

Italy40.00%Brebbia Metal Box S.p.A.

Portugal. 29.29%
Sweden4.31%PLM AB

Metal Box Limited Reports and Accounts 1978.Source:

The
Company * s 
in the « . companies. 
are shovzn companies 
been omitted.

Fricke und Nacke GmbH 
& Co. KG

percentage given represent the ‘j interest at 31st March,1978 
equity capital of subsidiary Underlying subsidiaries 

inset under their own parent 
which are not material have j;. Those investments 

marked with an- asterisk are quoted on 
Stock Exchange overseas.

ORMIS-Embalagens de Portugal 
S.A.R.L.
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APPENDIX II (b)

figures as this
significance to the operations carried out ingives

the African region:

Year Ended 5Ist March.1978
(UK£ in millions)

%% 19771978
. 601^3-555£137.8Afripa

26 2355*964.9Asia
1416 33.241.6Europe

8.0 38,0 • 3West Indies
£240.6 100100£252.3

N.B.
associates

£20.9 million^

Metal Box Overseas Ltd.Source:
Annual Reports and Accounts
1978

Trading profits before taxation (excluding associates) 
amounted to £19.9 million and including

It is interesting to compare sales
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PRODUCTS MANUFACTURED

POOD CANS THIKA1.
Processed Food Cans for Meat Pruifc 8:

Vegetables and Dairy Products

FOOD CANS NAIROBI2.
.Non-Processed food cans

Food Povjders and Fats

NAIROBIGENERAL LINE TINS3.
Shoe Polish Tins
Paint Cans
Oil Cans
Cosmetic Tins

4, EXTRUDED ALUMINIUM TUBES NAIROBI
Toothpase Tubes
Cosmetic Tubes
Solvents and Adhesive Tubes

PLASTIC PRODUCTS RUARAKA5.
Bags
Film and Mulch
Water Pipes
Floor Strips

THIKAPRINTING DOCUMENTS6.



Cheques
Sweepstake' Tickets
Travellers Cheques
Luncheon Vouchers
Security Printed Documents.

appendix III cont 



IVAPPENDIX

(a)

ti)

terms
the

Definition 1. 
shall unless 
follpvzing meanings:

GREED as follows: 
the following 

have

(iii) composite cans, used for packaging, the 
body whereof is constructed of either 
paper or paper plastic or paper and 
paper foil arid with plastic paper or metal 
ends having a capacity not exceeding one 
Imperial gallon.

WHEREBY IT IS A 
IN this Agreement 

the conte'xt otherwise requires

THIS AGREEMENT made the' 24th day of July One 
Thousand nine hundred and sixty seven BETVZEEN THE 
METAL BOX COMPANY LIMITED a company incorporated in 
and according to the laws of England (hereinafter called 
"the Consultant") of the one part and THE METAL BOX 
OP EAST AFRICA LIMITED a company incorporated in and 
according to the laws of the Republic .of Kenya (hereinafter 
called "the Manufacturer") of the other part.

"Container" or"Containers" means (except 
in clause 19) all or any of the following: 

receptacles used for packaging and 
manufactured wholly or substantially 
of metal and the parts thereof

metal caps, metal lids and metal covers 
for receptacles made of any material used 
for packaging including beverage caps of 
the ..-.kind known as crown caps (whether cork 
or compound lined) and vacuum caps of the 
kind commonly known as Whitecaps used for 
sealing glass and other receptacles v?lth a 
rigid mouth defining rim.



extruded metal tubes(iv)

metal advertising articles(v)

(Vi) used for
paper

Cb)

(c)

1

tvii) any article made 
substantially from plastics

receptacles 
whollly of

in
royalties payable on
In clause 19 the term 

receptacle made of

packaging made 
and/or board

"Machinery” means and includes Manufacturing 
Machinery Sealing Machinery and Allied Equipment 
as hereinafter defined
"Manufacturing Machinery" means machinery for 
the preparation of materials intended to be 
used in the manufacture of Containers for 
carrying out such manufacture and for printing 
or coating Containers but does not include any 
machinery device or process for the making of 
articles not covered by this Agreement

either wholly or
by injecting 

moulding methods by extrusion of 
polythene film by extrusion coating of 
polythene to other materials or by 
adhesive lamination of two or more 
plastic materials

PROVIDED THAT the terms "Containers" or"Container making" 
shall not include any article or the use of any process as 
to which the right to manufacture or use or the technique 
of manufacture or use is purchased or acquired by either 
party during the term of this Agreement for a consideation 
eonsiting wholly or partly of a lump sum whether in the 
form of cash or shares or in consideration of periodical 
payments other than royalties payable on a patented 
article or process In clause 19 the term "Containers" shall 
mean any type of receptacle made of any material
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(d)

Ci) reforming handling and assembling Containers

Ce)

(f) .

Cg)

Ch)

and acquired by the Consultant or of 
Consultant is entitled to make use 

regarding the utilisation or
of industrial techniques which relate to

"sterling” means such form of United Kin'gdom 
currency as shall be appropriate to the 
transaction to comply with the provisions of 
the E<change Control Act 19^7 of any other 
English Act or Regulation controlling exchange 
for the time being in force

"Trade Secrets" of the Consultant means the 
secret and confidential research and development 
projects manufacturing processes technical designs 
technical data formulae and knoviledge formulated 
developed 
which the 
in the Territory 
application

"the Territory" means the' Republic of Kenya The
United Republic of Tanzania and Uganda

(ii) applying covers lids ends and caps to 
bottles jars cans and other receptacles 
or closing and sealing ,the same It 
includes equipment for applying and 
seaming ends to open top cans and for 
applying caps such as crown caps and 
vacuum caps to bottles jars and similar recep- 

receptacles used for packaging

"Sealing Machinery." means machinery specially 
designed for any of the following purposes:

"Allied Equipment" means certain specialised machi
nery vzhich is adapted to the packaging of food 
products in glass and other receptacles other 
than Sealing Machinery
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(i)

Cii)

’’net(i)

Cj)

duration

include The Metal Box Company 
voting share capital is 

controlled by either of the parties 
which in accordance 

itself a 
parties hereto

"Manufacturer" shall 
the majority of whose 
owned or 
hereto or by a company 
with the foregoing definition is 
subsidiary of. either of the

9 «

Manufacturing Machinery Sealing 
Machinery Allied Equipment and other 
technological achievements used in the 
manufacture of Containers and

sales price" means 
deducting transport charges sales 
allovjances and the 
purchase 
where the price 
the price 
length transaction 
price appropriate to

Containers and their design manufacture 
handling packing and usage

the invoice price after 
discounts and 

amount of any sales tax
tax pr other similar tax PROVIDED THAT 

charged is greater or less than 
which would be charged in an arm's 

"net sales price" means the 
an arm’s length transaction

(2) THE Consultant as the same is now or 
may hereafter be consxtuted shall be the Consultant 
and Technical Adviser of the Manufacturer on the 
manufacture of Containers and the use of 
Machinery and the Consultant and its successors 
in business whether under the same or any other 
style or name shall (subject to Clauses 21 22
and 23) continue and be such Consultant and 
Technical Adviser of the Manufacturer from the 
First day of April One thousand nine hundred and 
sixty seven until the Thirty first day of March 
One thousand ahine hundred and eighty six
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3. (1)

(a)

or

(c)
of

Services of
Consultant’s
Employees
Available to
Manufacturer

of their 
to any

(b) be responsible to such representatives and 
to the Consultant for any personal injuries 
which such representatives may sustain whilst 
within the Territory for the purpose of 
in rendering their services; and

provide adequate and safe facilities in and 
equipment and tools with which Consultant's 
representatives are to furnish the 
aforementioned services;

THE Consultant will during: the 
continuance of this Agreement whenever 
requested by the Manufacturer and insofar 
as in the opinion of the Consultant it is 

reasonably possible and necessary so to do send 
to the Territory its representatives technical 
or otherwise whose services and advice may be 
required by the Manufacturer at such times and 
for such periods as may be conveniently arranged 
The manufacturer will:

pay or reimburse to the Consultant the 
travelling hotel and incidental expenses 
such representatives together with their 
cost of employment for the full period of 
th6ir visit 
(2) Throughout the period of this

Agreement the Manufacturer will continuously 
refer to the Consultant as its consultant and 
for advice upon technical problems The 
Consultant shall be entitled to call upon :the 
Manufacturer at any time for assistance (including 
the use of the Manufacturer's executive 
directors and staff upon payment 
salaries and expnses) in relation



or

TradeSecrets 
and other 
Information

is

activities or projects in which it or any 
of its subsidiary companies have any direct 

indirect interest or concern

THE Consultant will communicate to the 
Manufacturer all technical information and 
date and Trade Secrets v/hich the Consultant 

entitled to disclose and can lawfully exploit 
in the Territory

(2) The Consultant hereby grants to the 
Manufacturer the exclusive rJRht to ,use in the 
Territory all such Trade Secrets (subject 
always to the restrictions contained in this 
Agreem^t) during the continuance of this 
Agreement in the operation of r4achinery and 
the manufacture and use of Containers

(1|) The Consultant will allow access by 
such properly accredited representatives of the 
Manufacturer as the Consultant shall approve to 
its machine shops laboratories and container

’ making plants in the United Kingdom and permit’

(3) The Consultant will further give to the 
Manufacturer full information advice and 
assistance in all matters v/ithin the
competence of the Consultant ""elating to the 
operation of Machinery purchased from or through 
the Consultant and the container making 
industry in general and the Manufacturer will 
in like manner keep the Consultant informed of 
any developments or Improvements made or owned 
by the Manufacturer and relating to Containers 
and to Machinery.
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can

5.

and assist such representatives to study the 
work of and methods employed in the Concultant’s 
factories and so far as the same reasonably

be arranged to work therein

Engagement Consultant will on behalf and in the
of staff Manufacturer from time to time engage

on terms to be approved' in writing by the 
Manufacturer for' service in the factories of the , 
Manufacturer managers and other technical and 
sales staff and foremen as the Consultant in its 
discretion may consider suitable and necessary 
The Consultant will so far as may be reasonably 
possible afford training facilities at its factories 
on behalf of the Manufacturer to men judged 
suitable by the Consultant to fill any of the 
aforesaid posts Any man afforded such training 
facilities shall while under' training at the 
works of the Consultant be deemed to be the 
servant of the Manufacturer by vrhom his salary or 
wages and his travelling hotel and all other 
expenses shall be paid and the Manufacturer hereby 
agrees to indemnify the Consultant against all

(5) The Consultant will use its best endeavours 
to procure that the benefits of any exi-Sting or 
future agreements whereby it is or becomes 
entitled to receive technical information and 
data from Container makers in the United States 
of America shall insofar as such agreements 
relate to matters covered by this Agreement 
be extended to the Manufacturer
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(a)

(b)

by or in respect of any such person under
such training; or
by anyone else in consequence of anything done 
or omitted to be done by such person

(2) Except so far as the same shall be 
covered by the said.regular sales prices the 
Manufacturer will pay the cost of export packing

■ insurance and freight from the Consultant’s

claims whatsoever for compensation or damages 
by reason of accidents injury or otherwise which 
may be made:

Machinery 6. (1) THE Consultant will sell to the
Sales Manufacturer up.on the terms hereinafter 

mentioned as ordered by the Manufacturer 
Machinery of its own manufacture free on truck at 
the Consultant’s factories properly packed for expor 
at prices in sterling not greater than the 
Consultant’s regular sales prices thereof or in 
the case of r4achinery usually manufactured by the 
Consultant for its own use or for the use of its 
subsidiaries and for which there is no such regular 
sales price at the total cost thereof to the 
Consultant plus ten per cent (1O%) The 
certificate of- the Auditors of the Consultant shall 
be so provided if required * by the Manufacturer 
PROVIDED THAT the Consultant shall not be obliged 
to commence or make any preparation for the 
manufacture of any such Machinery until it is 
satisfied that the Manufacturer has obtained valid 

- licences and completed all other formalities to
ensure the import thereof into the Territory
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(4) 
delivered within 
such other time as

All Machinery purchased hereunder shall 
^0 (jQXxverea wxunxu sl reasonable tune from order 
or such other time as shall be agreed in writing. 
PROVIDED ALWAYS that the Consultant shall not be 
liable for any loss or damage caused by delay 
or failure to deliver due to special priority 
being given by the Consultant to British

- Government orders or to fire strikes accidents 
to plant war-time conditions or other causes

factories to the point of export and the 
Consultant shall if so requested by the ■ 
Manufacturer arrange for account of the 
Manufacturer for shipment and insurance 
therefrom Unless otherwise agreed by the 
Consultant payment in full shall be made in 
sterling by the Manufacturer against delivery 
qP shipping documents in London or if 
shipping instructions are not given by the 
Manufacturer within thirty days after the date 
of despatch by the Consultant of cabled

. advice that such Machinery is ready for 
delivery then forthwith on the expiration of 
such thirty days

(3) The Consultant may at its sole 
discretion require the Manufacturer as a condition 
of the acceptance of an order hereunder or of the 
manufacture or-delivery of any Machinery to open 
and maintain as required by the Consultant an 
irrevocable sterling letter of credit with a 
bank in London on terms which shall to the 
satisfaction of the Consultant ensure payment as 
aforesaid-
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7.

lack 
be at

or
Containers 
during the

Consultant 
not to sell 
Machinery 
to others

Machinery 
patented

beyond the control of the Consultant but in 
case such delay shall or shall be likely to 
continue for an unreasonable time -the order 
affected thereby may be cancelled by either party 
hereto unless it shall be an order for_special 

inery the construction of which has already 
begun for the account of the Manufacturer

THE Consultant -will not knowingly during 
the continuance of this Agreement without 
written consent of the Manufacturer sell 

manufactured by it- whether or not 
to any person firm or corporation

(other than the Manufacturer) for use in the 
territory

Consultant 
not to sell Containers 
to others

8. THE Consultant will not knowingly quote 
on any enquiries received from any source for 

supply wholly or partly manufactured 
for shipment empty to the Territory 
continuance of this Agreement but will 

refer all such enquiries to the Manufacturer 
provided ALVZAYS that should the Manufacturer not 
accept any order or part of an order for the 
reason that it relates to a type or types of 
Container which are not then currently being 

' manufactured by the Manufacturer or because of
of manufacturing capacity the Consultant shall 
liberty to accept such order or part

for its ovjn account
. Q the Consultant hereby grants to thePatent y• ' '

Licences jyianufacturer sole and exclusive licence for the 
Territory under all patents registered designs 
or other similar rights of the Territory owned or 
(so far as in its power to do so) controlled by 
the Consultant at the present time or at any time
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(2) 
Consultant 
United

to obtain the 
’registration
in ouch part 
Manufacturer

other similar rights relating to 
and Machinery owned or (so far as in 

so) controlled by the Manufacturer 
time or at any time during the 

of this Agreement The Manufacturer 
times keep the Consultant fully 

of any invention relating to Machinery 
for which lettes patent have been 

shall be obtained and of designs registered 
the Territory by the Manufacturer and shall 
requested by the Consultant and at the cost 
Consultant apply for and use its best 

to obtain the grant of corresponding 
registration of such designs (as the 

be) in the United Kingdom

or
in
if so 
of the 
endeavours

■ patents or 
case may

The Manufacturer hereby grants to the 
sole and exclusive licence for the 

Kingdom under all patents registered 
designs or 
Containers 
its power to do 
at the present 
continuance 
shall at all 
informed 
and Containers

during the continuance of this Agreement 
The Consultant shall at all times keep the 
Manufacturer fully informed of any inventions 
relating to Containers for which letters 
patent have been or shall be obtained and of 
designs registered in the United Kingdom by 
the Consultant and shall if so requested by 
the Manufacturer and at the cost of the 
Manufacturer apply for and use its best endeavour 

grant of corresponding patent or 
of such designs’(as the case may be) 
or parts of the Territory as the 
shall stipulate



(3)

(a)

(b)

(c)

-362-

The parties respectively offering and 
accepting a licence in accordance with either of 
the two precediri;; sub-clauses are hereinafter 

"the Licensor" and "the Licensee" 
applications and resulting patents 

registrations shall be in the 
nominees and the 

Licensor on

PROVIDED ALWAYS- that the 
practicable s.o to-do 

renewal fee enquire 
Licensee it 
or registered 
(and subject 
which the 
consider

referred to as
All patent 
and all design 
name of the Licensor or its 
Licensee shall reimburse ^he 
demand for: 

all amounts including royalties which the 
Licensor must pay to others for use by the 
Licensee of inventions covered by such 
applications or patents or for the use 

■ of such designs; 
all expenses incurred by the Licensor in 
filing patent and design applications in 
the Territory or the United Kingdom(as the 
case may be); and 
all annual renewal or other fees which the 
Licensor must pay in connection with 
letters patent or registered designs or 
applications for either in respect of which 
Licensee becomes licensed hereunder

Licensor shall whenever it is 
before paying any annual or 

whether in the op*inion of the 
is worthwhile continuing such patent 
design in force and whenever possible 

always to any prior commitment
Licensor shall in its absolute discretion 

it has to maintain such patent or 
registered design in force) the Licensor shall 
endeavour to comply with any request of the 
Licensee, to allow a patent or registere.d 
design to lapse



the

Trade
Marks

further or 
licences 

(6) 
shall include also

References in this clause to licences 
sub-licences which the 

Licensor is permitted to grant in respect of 
patents or registered designs owned or controlled 
by a third party
10. (1) If at any time-during the continuance of 

this Agreement the Consultant shall be the 
registered proprietor of a registered trade mark 
of the United Kingdom which is then being applied

(il) The Licensor makes no warranties or 
representations regarding the priority or 
validity of any present or future patent or 
registered design to vrhich this Agreement 
relates but will at the written request and 
expense of the Licensee reasonably co-operate 
in .prosecuting all.infringements and in 
defending all patents and design registrations 
and applications for patents and design 
registrations under which the' Licensee shall 
by virtue of this Agreement be or become 
licensed PROVIDED ALWAYS that it is understood 
and agreed between the parties hereto that 
no action for infringement shall be taken in 
respect of the importation into any country of 
Containers v/hich at the time of importation 
formed part of a filled packaging assembly or 
are combined or assembled with other articles and 
which vrere manufactured by either of the parties 
hereto or by a Licensee of one of the parties 
hereto

(5) Every licence shall include power to 
lincesee to grant sub-licences to its 

subsidiary companies but the Licensee shall not 
otherwise be entitled to grant sub-
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Of

upon

(3) The Manufacturer shall use the said 
mark only upon Containers of the description 
specified in the said registered user agreement 
manufactured by it and in advertising matter 
relating thereto

by the Consultant to Containers of its own 
manufacture the Consultant shall at the 
request and expense .of the Manufacturer and 
provided it is satisfied that the Containers 
that description made by the Manufacturer 
conform to the standards of quality currently 
applied by the Consultant to its own production 
make application fpr and use its best endeavours 
to obtain registration of goods in any trade 
marks registry in the Territory selected by 
the Manufacturer

(2) Upon registration of the said mark in 
' its name the Consultant shall by means of a 
registered user agreement grant permission to 
the Manufacturer to use and obtain registration 
of the Manufacturer as permitted user of the 
said trade mark

The said registered user agreement shall 
contain provisions enabling the Consultant to 
prescribe standards of quality to be maintained 
by the Manufacturer and other provisions custo
marily found in such - agreements including a right 
for the Consultant to terminate such agreement 

breach of any of its' terms
C5) The Manufacturer shall not use any trade 

mark of the Consultant (whether registered or not) 
otherwise than in accordance with the use permitted 
by a registered user agreement at the date when such 
mark is used
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(6)

Containers and other receptacles

a

same
caps

. in
12.
Consultant

Manufacturer 
not to engage 
in certain a activities 
outside Territory

THE Manufacturer hereby agrees with the 
as Pollows:

(a) Not knowingly either alone or jointly 
with .or as agent for any other person firm 

or company directly or indirectly to carry 
on or be engaged or concerned or 
interested in the exportation of empty 
Containers to any country outside the

In addition to all costs incurred 
in connection with an application for and registra
tion in the Territory of any trade mark ‘in 
accordance with the provisions of this clause 
the Manufacturer shall also repay to the Consultant i 
the amount of any costs from time to time 
incurred in maintaining in force any sUch trade 
mark so registered in the Territory 

Restrictions 11>(1) MACHINERY agreed to be sold by the 
of Machinery Consultant to the Manufacturer hereunder 
by is intended and its use authorised solely
Manufacturer for the purpose of enabling the Manufacturer 

to manufacture Containers within the Territory 
and to use and sell the same

(2) Notwithstanding the provisions of 
sub-clause (1) of this clause it is hereby 
expressly agreed, and declared that nothing 
contained in this Agreement shall be deemed 
to prohibit the Manufacturer from selling or 
leasing Sealing-Machinery and Allied Equipment 
(whether or not embodying acTrade Secret) to 
its customers to enable such customers to reform 
handle or assemble Containers to apply to bottles 
jars Containers and other receptacles covers 
lids ends and caps or to close.or seal the

provided such Containers covers lids ends or 
shall have been wholly or partly manufactured 

the Territory by the Manufacturer



(b) Not

(c)

any 
the 
Consultant

in writing of the 
or such subsidiary company

or a

That it v/ill make it a term of all its 
contracts for sale of Containers that 
such Containers are not to be exported from 
the Territory empty without the written 
permission of the Manufacturer which shall 
only be given where the Manufacturer is 
satisfied that the Containers are to be 
filled in a country or contries to which the 
Manufacturer could under the provisions of 
paragraph (a) of this clause itself have 
exported Containers without the prior consent 
of the Consultant

Territory in vzhd c):i either the Consultant 
subsidiary company of the Consultant 

or an associate of the Consultant (such 
associate being a person firm or company 
with whom the Consultant then has a 
consultancy agreement whereunder the 
Consultant has undertaken to act as 
consultant shall have notified the 
Manufacturer in writing of the existence 
of the said agreement) is then engaged in 
manufacture of Containers without the 
express consent 
Consultant and 
or associate

knowingly either alone or jointly 
vfith or as agent for any other person 
firm or company directly or indirectly to 
carry on or be engaged concerned or interested 
in the manufacture of Containers within 

country outside the Territory ' vrithout 
prior consent in writing of the
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13. the

those words as part of its 
Upon this Agreement terminating

Micbinery 13. THE Manufacturer shall not without 
S®Consultant*s express written permission 

reproduce or imitate or causes to be reproduced 
or imitated any r4achinery manufactured by the 
Consultant or purchase any Machinery or equipment 
from any person firm or corporation vzhich shall 
be a reproduction or imitation of Machinery 
manufactured by the Consultant but this 
provision shall not preclude the Manufacturer 
from (a) repairing or making or supplying new 
parts to any such Machinery where such repair 
or making or supplying of new parts by the 
Consultant would not be reasonably practicable 

• (b) making or purchasing fr’om any other person 
firm or corporation Machinery or equipment which 
shall not be such a reproduction or imitation 
as aforesaid

Use of 1^’ Manufacturer admits that the
Nams"MetajQj^g^]^^a^t and its subsidiary Companies have 

created a reputation throughout the British 
Commonwealth for the vzords "Metal Box" which 
are commonly accepted as connoting the 
existence of certain technical and business 
standards adhered to by the Consultant To 
preserve the reputation of the said words it is 
hereby agreed that the Manufacturer shall only 
be entitled to use them as part of its name 
so long as it has access to the technical 
methods and processes used by the Consultant 
and that if the Consultant shall at any time 
cease to be such Consultant the Manufacturer’s 
right to use those words as part of its name shall 
cease Upon this Agreement terminating or the



or

years

so

f.o.b.

Buying
Agency
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Manufacturer purporting to terminate it 
committing any breach of itr terms the 
Manufacturer shall forthv.’ltl', change its name 
so as not to include the words "Metal Box" 
or any sound or sounds similar thereto or 
capable of being confused therewith and shall 
not include any such words or sounds -in its 
name or description during a period of ten 

after the termination of this Agreement

15. IF and when the parties so agree and 
for such a period or periods as may be agreed 
the Consultant will act as Agent for the 
Manufacturer of tinplate and other goods but 
that the Consultant shall not be bound to 
undertake any duties or assume any obligations 
other than the placing of orders .on behalf of 
the Manufacturer for such goods the arranging 
for the shipment of such goods to the Territory 
and-for the insurance of such goods during 
transit and the Manufacturer shall when so 
requested by the Consultant place at the 
disposal of the Consultant in London such funds 
as may from time to time be required to pay for 
such purchases shipments and insurance The 
Consultant shall be entitled to retain for its 
own sole benefit all discounts commissions rebates 
and other emoluments or deductions paid or allowed 
to it by the suppliers of any goods purchased throug 
it as agents as aforesaid and the Consultant 
shall further .be entitled (after giving one 
month’s notice in writing or by cable of its 
intention so to do) to charge to the Manufacturer, 
commissions (payable in sterling) on the
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17. shall:
of Consul"

Force 
Maj eure 
Etc^

view to
Consultant

Hot except as may
permitted by this Agreement trnsmit 

available such Trade Secrets 
indirectly through or by any 

whatsoever Including among

safeguarding the Trade Secrets 
the Manufacturer 

otherwise be

WITH a 
of the 
(a) 
expressly 
or make 
directly or 
means or device 
other means or devices the transfer sale 
lease or loan of Machinery or parts 
embodying such Trade Secrets to any other 
person without the prior written consent of 
the Consultant

16. 
for in Clause 
the Manufacturer 
any breach non 
any of the 
respective parts 
resulting from or 
of any circumstances 
controls including 
to 
lockouts 
acts 
mental 
under

price of all goods so purchased through the 
agency of the Consultant at the rate of one 
per cent in the case of tinplate and two and 
one half per cent in all other goods

ADDITIONAL to the immunities provided 
6 (4) neither the Consultant nor 

shall be liable in damages for 
-observance or non-performance of 
stipulations and agreements on their 

hereinbefore contained 
caused by reason or on account 

beyond their respective 
expressly (without prejudice 

the generality of the foregoing) strikes or 
of workmen war riot or civil commotion 

of God or the act or decree of any govern- 
body national or local whether acting 
lawful or usurped powers or any inevitable

accidof^^
Safeguarding
tant's Trade 
Secrets
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(b)

(c)

Payments 18 -

or

twelve months ending on the 
of r4arch during the continuance 

shall be the
of:

Twenty five thousand pounds(£25,OOO)

Exercise all reasonable efforts to 
prevent any person from using any such 
Trade Secrets otherTvise than in the sole 
interest. of the parties 'hereto 
To that end the Manufacturer shall inform 
those of its officers and employees to 
whom any Trade Secrets may be disclosed 
or made available of the Consultant’s 
property rights'therein and of the 
Manufacturer’s obligations with respect 
thereto and shall take such protective 
measures as may be available to preserve 
the secrecy and to prevent the use thereof 
except as authorised by this Agreement 
Continue to be bound by the provisions of 
this clause until such time as the 
information constituting such trade 
Secret shall have come into the public 
domain and notwithstanding the prior 
expiration or termlnaflon of this Agreement 
Upon such expiration or termination the 
Manufacturer shall at the request of the 
Consultant transmit to the Consultant all 
embodiments of such Trade Secret except 
Machinery and parts
(1) IN consideration of the undertakings 

by the Consultant herein contained the 
Manufacturer shall (in addition to any royalties 
commissions and other payments hereinbefore 
provided) pay to the Consultant in respect of 
each period of 
Thirty first day 
of this Agreement a fee which 
greater 
(a)
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(b)

purpose of this Clause:For the
(a)

(2)

(a)

The said remuneration shall be paid 
to the Consultant in the' United Kinj?dom in 
sterling as follows;-

On the First day of January April July and 
October in . each year the Manufacturer

Containers sold by a subsidiary company 
of the Manufacturer or by any person firm 
or company with whom the Manufacturer then 
has an agreement whereunder the Manufacturer 
supplies technical or other information 
relating to the manufacture-/ use or sale of 
any Containers (as in this Agreement 
defined) shall be deemed to be sales of 
Containers by the Manufacturer

(b) Net Sales Prices are to be computed in 
sterling on the basis that twenty Kenyan 
shillings are equal to one pound sterling

A sum computed by reference to the aggregate 
net sales price of all containers sold 
by the Manufacturer during that twelve months 
period as follows: 
(i) One and one-half per centum (1|%) 

on the first one million pounds 
(£1,000,000) of sales

(ii) One per centum (!%)■ on the next one 
million pounds (£1,000,000) of .sales 

(iii) One-half per centum (J%) on the next 
three million pounds (£3,000,000) of 
sales

(iv) One-quarter per centum (J%) on all 
sales in excess of five million 
pounds (£5,000,000)
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(b)

Other 
Processes

(3) The Manufacturer shall for the purpose of 
enabling the Consultant to verify the accuracy 
of any statement submitted to the Consultant 
by the Manufacturer in accordance with sub-clause 
(2) of this clause permit the Consultant and its 
accountants solicitors or agents at all reasonable 
times ‘'o inspect and take copies of or extracts 
from any books accounts receipts papers and 
documents in the possession or under the control 
of the Manufacturer and relating in whole or in 
part oto the manufacture or sale of Containers

shall remit to the Consultant the sum of 
six thousand two hundred and fifty 
pounds (£6,250) the first of such 
payments to be made on the First day of 
April One Thousand nine hundred and sixty 
seven
On the First day of July in each year 
(beginning with the First day of April 
One thousand nine hundred and sixty eight 
the Manufactuer shall send to the Consultant 
a statement of the total net sales prices 
of Containers sold by the Manufacturer 
during the twelve months period ended on the 
preceding Thirty first day of March, and 
shall with such statement remit to the 
Consultant in respect of that twelve 
months period

19. IF during the continuance of this 
Agreement either party shall acquire the 
right to develop the production of types of 
containers or machinery or techniques for the 
manufacture of containers or for printing 
excepted from the definitions in Clause 1 hereof 
or otherwise not covered by the terms of this
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to

agreement such party shall hefot'e 
enterlnK into any agreement with any othei’ 
person or corporation for the use of the same 
in the territory of the other party (hereinafter 
called "the f’irantee") consult with the 
grantee viith a vievj to the grant to the 
grantee■of-rights- for the manufacture and sale 
in the grantee's territory of such containers 
and the use in the grantee's territory- of such 
machinery or techniques on terms to be agreed 
and each of the parties hereto hereby 
undertakes that it will'not dispose of such 
rights in respect of the other party’s territory 
to any other person or corporation if the other 
party is willing and able (such v?illingness 
to be notified by it in writing within four 
Weeks of being informed of the terms so offered) 

accept the grant of such rights on the same 
terms as are_ offered by such other person or 
corporation For the purpose of this clause 
the Consultant’s territory shall be deemed to be 
the United Kingdom of Great Britain and Northern 
Ireland and the Manufacturer's territory shall be 
deemed to be the Territory as defined in clause 
1 hereof

be
the Consultant 
out all or any of 
through the medium

or
21.

Agreement shall not be assigned 
party without the prior written, 

^consent of the other but such consent shall not 
unreasonably withheld PROVIDED'ALWAYS that 

shall be at liberty to carry 
ts obligations hereunder • 
of its subsidiary

agents as it shall deem convenient 
IN the event of the Manufacturer: 

(a) entering into any agreement for the 
disposal of its business or of the 
whole or any part of its property 
otherwise than in the ordinary 
course of carrying on its business or

Agreeraent20. THIS 
not to be^y'^gither assigned

companies
Consultant's 
rights in 
the event oi 
disposal etc. Qf Manufacturer s 
business 
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(b)

(c)

like
are

Right to . 
terminate 
on Significant 
change in share ov/ner- 
shi^._____ _ (

entering into any agreement for the 
disposal of a controlling interest in 
any subsidiary company or 
being wound up at any time during the 
period of the continuance of thi*s 
Agreement for the purpose of amalgamation 
or reconstruction

the Consultant (in .lieu of exercising any 
right to terminate the Agreement which it may have 
under clauses 22 or 23 of this Agreement) may

• require the Manufacturer to* make it one of the 
terms of any such disposal amalgamation or 
reconstruction that the transferee or the subsidiar; 
company or the amalgamated or reconstructed 
comapny (as the-case may be) shall maintain 
continue the appointment of the Consultant as its 
Consultant and Technical Adviser and shall 
be bound by the other provisions of this 
Agreement for such unexpired period and with the 
like powers and authorities and upon the 
terms and conditions and stipulations as 
expressed in this Agreement and save and 
except with such conditions and stipulations 
as one of the terms of the disposal amalgamation 
or reconstruction the Manufacturer shall 
not enter.into any such transaction as 
aforesaid

22. IN the event of the Manufactuer:
(a) becoming merged into or consolidated 

with any other company other than a 
wholly owned subsidiary company; or

(b) twenty per cent (20%) or more of the 
issued stock or shares of the Manufacturer 
carrying voting rights shall at any time
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so

or

24.

it may 
be

Law of England Applicable 
to Agree- 
m e nt 

Right to terminate 
on winding- 
up of party

be owned either directly or indirectly 
by any person exclusive of any person 
owning such amount of stock or shares 
at the date of this Agreement and 
exclusive of any person becoming entitled 
to any gift or settlement by or under the 
will or intestacy of any person or persons 
owning any stock or shares at the date 
hereof

The Consultant shall (unless being entitled 
to do it exercises its rights under Clause 21) 
.be entitled to terminate this Agreement by 
giving thirty days notice in writing to the 
Manufacturer such notice however to be given 
not later than six months' after the date when the 
Consultant first .became aware of the circumstances 
entitling it to give notice pursuant to the 
provisions of this clause

23. IK either party shall commit any 
breach of the provisions o.f this Agreement 

shall commence to be wound up (other 
than voluntarily for the purpose of 
reconstruction) or in the event of a 

reciver being appointed of the assets of either 
party and remaining in possession of such 
assets for more than three months then in any 
such case the other party shall(without 
prejudice to any accrued right of action which 

have against the first mentioned party) 
entitled to terminate this Agreement by giving 

to the first mentioned party thirty days notice 
in writing.

THIS Agreement shall be construed and 
take effect as a contract made in England 
and in accordance with the laws of 
England and the Manufacturer hereby submits



the

year

Marginal 
notes

Terminatidn 
of oldConsultancy
Agreement 

IN__
have 
to be 
first hereinbefore vrritten

THE marginal notes are for reference 
purposes only 
the Agreement

hereto
Common Seals

They do not form part of 
In construing any of its 

provisions the marginal notes are to be - 
disregarded

V7ITMESS whereof the parties 
caused their respective 
hereunto affixed the day and

to the jurisdiction of the High Court 
of Justice in England and hereby appoints 

Bank Limited and every clerk 
for the time being of that bank to be 

Manufacturer’s agent in London
for the purpose of accepting service on the 
Manufacturer’s behalf of any writ notice 
order or judgement‘or any other legal 
process or document in respect of any 
matter arising out of this Agreement 
Such appointment shall- not be revocable 
and service of such notice on such 
appointee shall be deemed to be good 
service on the Manufacturer for all purposes 
and the Manufacturer elects domicile at 
the registered office of the said bank 
in England
25. THIS Agreement supercedes and cancels 
an Agreement betvreen the parties hereto 
dated the T\7enty eJf’^hth day of July
One thousand nine hundred and fifty five 
and the Deed of Variation thereto dated 
the Twenty sixth day of September One 
thousand nine hundred and sixty two
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(Signed)• Director
(Signed) Director and Secretary

)

Director(Signed)

Secretary(Signed)

METAL)
)
)
)

THE COMMON SEAL of THE 
BOX COMPANY LIMITED was 
hereunto affixed in the 
presetice of:-

THE COMMON SEAL of THE METAL ) 
BOX COMPANY OF EAST AFRICA 
LIMITED was hereunto affixed) 
in the presence of )
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ECI5/O582

Dear Sir,

course

for the following
(a)

(b)

(c)

clauses 
Control

Central Bank 01
Kenya,
Nairobi.
9th Dec. 1978

CONSULTANCY AGREEMENT BETV7EEN METAL BOX 
(E^A.) LIMITED AND METAL BOX COMPANY 
LIMITED OP UNITED KINGDOM

The Secretary,
The Capital Issues Committee, 
The Treasury, 
P.O. Box 30007J 
NAIROBI.

Clause-15 stipulates that a commission of 
3^ will be charged on other purchases and 
a commission of One and three-quarter per 
cent will be on all tinplated goods. Further, 
Metal Box U.K is entitled to retain for her 
sole benefit all commissions, discounts, 
rebates and other emoluments or deductions 
paid or allowed to it by the suppliers of 
any goods purchased through themselves for 
their subsidiaries.
According to the Contact Report submitted 
by the General Superintendence Company, 
Metal Box U.K. enjoys another commission of

The General Superintendenc’e Company have in the 
of their inspection detected some discount 

discrepancies within the pricing of different specifications 
of Tinplate Supplied to Metal Box (E.A.) Limited by their 
parent company in the U.K. They also ascertained that British 
Steel have no Standard Export Price List and an export price 
is merely determined by the forces of demand and supply 
in the market at any one time.

The subject of the difference between the General 
Superintendence and Metal Box U.K. is levelled on6 and 15 of the above agreement approved by Exchange 

in 1967 for a duration of 19 years. Briefly these 
clauses provide for the following:-

Clause 6 stipulates that Machinery from 
U.K. to Metal Box Kenya will include 10% of 
the total cost. It is not clear as to 
what services are covered by the 10%, which 
is an addition to total cost of Machinery 
purchased in the U.K. We feel this charge 
is unreasonable.



Yours faithfully.

Enc1.■

(Signed)
Central Rank of Kenya 

Exchange Control

with all other buyers, 
be reduced and payments

We strongly feel that the agreement should be 
reviewed with a view of reducing the commision charged to 
a rate of 3% normally applicable with all other buyers. 
The duration period should also be reduced and payments 
for imports should not be through Inter-company Account 
but should be- handled in accordance with Exchange Control 
Notice No. 10.

We are enclosing copy of the above agreement for 
your study and would appreciate your views on the above as 
soon as possible.

3s % by a separate Credit Note on all 
tinplate purchases destined for Kenya. 
When added together, the parent company 
enjoys commission at the rate of 51% on 
tinplate goods destined for Kenya.
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APPENDIXV X

Expatriates

49 368 M48 5824• I'hika 325
453 56S20Nairobi 305 393 3

8 6 1401192Ruaraka 2 3
6 eo 81122Betacans 1
'61 ■ • .■ 2 ■■ ; 103Head Office

82 69 1095 . 139420 ‘ " 10312Total 13

40 40 67 96 30*- 55010Thika 3
44 49036 5991575Nairobi 2

■ 180 • 2164 12■ 3 10 ■52Ruaraka’
6 6012. 2 2Betacans

• 6 . . 261133Head Office 3
1280 160:. 25’-"-' . . 98 . . . 50 119'20 .10Total

Management 
Staff

Supervisory Apprentices Monthly Unioni-Tota 
sable 
staff

PERSONNEL STRUCTURE: 1978
Executives 
(excluding 
expatriates)
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27/8/76APPENDIX yii

as

. .-./a

cancer 
means

On several occasions recently, .the public has been 
bombarded with the news of the discovery of a new 
drug maytansine which is supposed to have shown 
great promise in the treatment of cancer.

It is
is

important to explain first of all that the word 
not strictly a medical terminology as it 

several types of diseases and up-to-date I do 
. not think that there is anyone who has claimed that 
maytansine will cure all types of diseases that are 
classified as cancer.

Some sections of the local Press have also gone on record 
claiming that the Kenyan plant from which maytansine has beei 

extracted has "no other use to man "I I beg to differ 
from this point of view because I have been reliably informed 
that this plant is locally known in Ukam'bani as kitanda mboo 
and is used by the Wakamba traditional medicine men for the 
treatment of all sorts of illnesses.

To those of us who are in the research field of traditional 
medical-practice, in an attempt to develop new drugs, we know 
that whenever such a huge claim on a medicinal plant is made

No doubt this has raised a lot of false hopes in a 
lot of sufferers from this deadly disease. For this 
reason, I think that it is high time the people of this 
country were given a clearer picture of what the story 
is all about as seen with a pair of Kenyan eyes.

Traditional Medicines and ’poaching’ 
By Foreigners

What has been claimed of maytansine is that it has some 
activity against leukemia - the cancer of the white blood 
cells, and two other types of cancers, the Lewis lung carci
noma and the B16 melacarcinoma(skin cancer).
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APPENDIX Vllcont

V/e are

.../3

Prom my 
medicine men 
has been 
have been in

by a knowledgeable traditional medicine men, it simply 
indicates that the plant concerned probably has a potent 
alkylating compound(s) which acts as the basis for the 
medicinal activity of the plant extract.

lack 
is 
plant had only the 
Dr. Robert Perdue, 
shov;ed us the

Maytansine is such an alkylating compound. As such,.
the medical biochemical basis of the Akamba claim establishes 
a prior claim on the discovery of the medicinal value-proba- 
bly based on maytansine - of the plant Maytenus buchananii, 

of written records by the Wakamba, notwithstanding- It 
therefore a lot of nonsense for anyone to say that this 

nuisance value of "strangling trees" before 
a botanist by training, came along and 

medicinal value of this plant.

This then makes one wonder as to why Dr. Perdue has to make 
the long trip from America to this country next month when the 
drug itself is probably available in the Central Medical Stores 
in Nairobi’s Industrial.Area, if not in Kenyatta National 
Hospital,"to treat 100 or more Kenyan patients at Kenyatta 
National Hospital .

told that maytansine is also known as vincristine. 
Vincristine is an anti-tumour drug that has been known to 
the medical world for more than 10 years. As such,the most 
that can be claimed from the American work on maytansine is 
simply the extraction method and the source of the drug but 
not the novelty' of the drug.

interviews with a large number of traditional 
in this country, a recurrent disturbing note 

struck by most of them and that is that they 
interviewed repeatedly by "White men with 

tape-recorders"about their work. I have got no doubt in my mind
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previously unknown drugs from Kenyan plants.

even

Dr. Nj uguna J. Hugo
Dept. Medical Biochemistry, 
University of Nairobi.

It is 
should

that these foreigners go back v/ith the plant samples 
and their i*zell-preserved knov/ledge from our medicine men 
and vzhen they get to their countries, thej' put tiizo and two 
together and come up with tall stories as to how they 
"discovered"

disturbing that the Office of the President 
entertain applications for permission for these 

sort of interviews to be carried out by foreigners in this 
country. The office should be more careful in the future 
when granting permission for scientic research in this 
country. It is even more important a National Medicinal 
Plant Resources Laboratory should be set up immediately and 
without further delay for Kenyan scientists to tap the drug 
potentials of the plants of this country with the help of 
our medicine men.

If anyone doubts me, a perusal through some of the sclentif 
literature in the Chiromo campus library of the University 
of Nairobi will perhaps help to dispell their doubts. It 
is rather dishonest of these international scientists not 

to aknowledge the help they have received from our 
medicine men when they write up about their findings.

APPENDIX Vn Cont 



APPENDIX YIII

CASH FORFCAST"VK£ IN »onn

January 1979 February I979 riarch 197

(1,327) (1,832) (1,^93)

(1,938)Dollar Bills (1,896) (1,881)
Citibank Overdraft (286)  (6i)l|)

(4,813) (5,613) (5,878)
London Overdraft Details

989Blance 1,321 1,372

^25 • 51 85
1,372Remittances-

1,521 1»372 1,2^2

120,000Interest

Balance“London 
OverdraPt

Balance-Local 
Overdraft

1,^12
91

(1,372)
(227) (1,242)

(618)

1,457
215

Sterling Overdraft Account is^operated on behalf 
and 
Bank 

upto I80

CitJ bank/ 
UK Overdraft “7’5,000--------

Payment to Parent 
Company-UK

The following figures indicate the extent of interest 
paid on external credit facilities,(i.e. Net interest 

« ^Sterling.
*4edium Term Loans
21,000 ----

paid on external credit facilities,<i, 
paid for the month of December 1978):

Dollar Bills

(1,321) 
(227 ) Medium Term Loans

of the local company by Metal Box Overseas Ltd, 
remittances are made by the company to Barclays 
in the U.K* in settlement of amounts advanced

N;B. The

The various payments, for example, interests on the 
loan account in London and the principal sum are paid through the inter-company account, a practice which needs closer 
supervision bearinn* in mind the uncertain currency rate 
fluctuations,of tinpi.yjo pi’ice and the too oftfen prJc k- 
and the accou’'ting complexities thereof. Kikes
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RETURN OF Iir/ISIDLE TRANSACTIONS (F.I,O,)

ITEf-l AMOUNT (SHS)A-PAYMENTS

1.(Transport)

II.(Travel) 1.

521,919-00

III(Tnconie)

V. (Transfers^.

.2,630,120.00

• • ./2

1.
2.

2.
3.

nee ........ .
Student travel....
Government travel.’

Shipping 
Airline accounts..
Landing fess.....
Shipping
Ship, disbursements .0.00
Hires (and charters..,-9,^^1,587.00

17,^12,649-00
34,226,837.00

5,869,033.00 
0.00

Business travel allowa-.
•‘^,309,606.00

1.
2.
3.
4.
5.

TVfOther Services)
1.

Charitable remittances 0,00
Education maintenances 0.00

3. Wills/Trusts 0.00
4. Leave salaries/Savings....719,543.00
5. British farms/Land 

compensation

1, Dividends and profits
2. Interest. ........

MONTH: February, 1979

Rental Income ...0.00
2. Royalties 57,426.00
3. Technical/Management/Consultancy/

Professional fees 33,800,195.00
4. Directors/Head-Office

expences 290.121.00
5. Commission/Commitment/Agents

fees 9,245,967.00
6. Annual Contribution/Membership

dues 2,627,043.00
7. Recruitment/Telex/Handling 

Charges 8.,060,829.00
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APPENDIX *TX Cont 

VI (Capital) 39,782,428.00

31,460,765,00

B-RECEIPTS

8,060,829.007 Sundries Key:

3.
4.
5.
6.
1-
8-

Intercompany accounts 
Capital repatriation/
Loan repayments
Stock redemption....
VZinding-up proceeds..
Outward Investments..
SA/Rhodesia '.
EAC Corporations
Local Authorities....

34,907,368.00 
...463.917.00 
........0,00 
....;...0.00 
........0.00

........ 0.00
25,911,636.00

0.00
- . . .... 0.00

1.
2.

1. Shares....
2. Loans(AS).
3. Loans(CAE)
4. Others....

source: Central Bank of Kenya
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APPENDIX X

AND INDUSTRY FORM A

Date

FOR OFFICIAL USE ONLY

(REFERENCE ONLY)

Note

PROJECT DESCRIPTION
■ 1.Proj ect

(a) State briefly what the project will manufacture andthe franchise/royalty source if any.

e.g.

management.Project

APPLICATION TO THE NEW PROJECTS COP4MITTEE 
FOR APPROVAL FOR AN INDUSTRIAL PROJECT

1. Proj ect No...
2. Date Received
3. Action Take

2. Sponsors
State briefly who is sponsoring the project including 
information as to:

MINISTRY OF COMMERCE P.O. BOX 30430, 
NAIROBI.

(1) Three copies of this Application together with •
enclosures, if any, should be sent to The Secretary 
New Projects Committee, Ministry of Commerce *
and Industry,'P.O. Box 30430, Nairobi.

(2) Before completing this Application Form it is
strongly advised that you should read the Ministry 

of Commerce and Industry handbook entitled "Criteria for Appraisal of Industrial Projects”.

(b) State the proposed location of the project. State 
whether it could be located elsewhere in Kenya, 
in a rural areas.
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Provision of technical know-how.

9

headings as follows:
(Sh.’000) (sh.’000)

TOTAL

(b) State authorized, issued and fully paid-up capital of 
company.

3. Project Company
(a) State name of project company and vjhether formed 

(give date^'or whether in formation.

(o)Where the expansion of an existing company is involved 
" state how long it has been trading and v/hether it is 

currently profitable. Also list the shareholders..

Capital Cost
(a) State estimated total capital cost inclusive of 

working capital
(b) Provide a break-down of the above cost'under the

Fixed Assets
Land ...................
Buildings
Site improvements  
Machinery and equipment(including 
all Government duties and taxes).. 
Installation costs (including inland 
transportation) Fees (if any)....
Vehicles.................

C Contingencies ...................
Preliminary and Pre-operational  
Working Capital........  . . ...........
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5.

%Equity Loan Credit Overdraft Toti

6.

(c) State terms

(d) State

Machinery
Suppliers

(sh.’000) Sponsors and 
Associates
Kenya Investment
Institutions
Other LocalMachinery Supplier
Commercial Bank(A)

Totals....... ..............................
Note:(A) Normally as overdraft for working capital finance.

(b) State terms 
of i--

—3 of machinery suppliers’ credit including 
the effective rate of interest and proposed source.

Arising from the answer to paragraph 5 above:
(a) Will the project company be overseas controlled oriocall coritrolled-state the proportions

. , whether guarantees are required for the loans/ 
as above and the proposed source.

3 of proposed loan finance, i.e. the rate 
interest-, length of loan period and proposed 

source:•

Capital Structure
How will the capital cost as in paragraph 4 above 
be provided-set out as fellows:
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7.

start of work.estimated date-for(a) State the

(b) State

8.

fb) For the first five years

Sources
Balance

estimated date for start of commercial 
production.

in accordance with the example 
"Criteria for Appraisal of

2 1 of commercial production provide
this application form:

estimated that the project will be 
in what year of commercial production.

(d) Provide an estimate 
the project-see < 
"Criteria for

and append to
Profitability Estimates 

and Application

Timing 

and Industry:

(e) State wlio v-ill be r-esponsible for providing the 
overrun finances should the project cost exceed the 
estimates.

Profitability
(a) State when it is profitable, i.e

Funds Schedule
Sheet Projections

TfcT mi Should be prepared in accordance withNote These esti v-iq"Criteria forthe examples given in the handbook, criteria 
Appraisal of Industrial Projects .

/■z,'! c5„Hnn-t a.s an appendix to this application form detailed local value addad in th. 
manufacturing process in accordance with 
given in the handbook 
Industrial Projects".

1 —of net foreign exchange savings under 
“ exolnatory paragraph in the hand book 
Kppraisal of Industrial Projects".



Market9.

(b> Provide

of imported equivalent products free-

(c) Provide details

(d) State

MachineryFactory,10.

•..J marketinc^ of the project/ 
will be carried out.briefly hov/ the 

company’s products

■ ■ • details of competing projects in Kenya both 
existing and about to be established. Give a comparison 
between prices projected for the project and 
competing prices of imported equivalent products free- 
on-rail Nairobi.

(a) Provide details of the 
installed capacitj' 
its likely source 
reconditioned.

■" 1 of competing projects in the East 
African Region.

and Technical Processes
machinery and equipment to be 

on 1,2 and 3 shift production), 
and whether new or secondhand, or

(a) Provide full details fof the market for the project and 
state vfhcther a market survey' has been carried out and 
if so by whom. V.’here applicable, these details 
should include a summary of information, if any, regardin 
imports of similar products that may be derived from 
the official Trade Statistics giving averages over the 

five years. (If necessary, enclose this information 
as an appendix to this application form)-
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(c) State briefly the technical processes involved.

(d) State whether the machinery is to be obtained by competi-

Raw Materials11.

tive tender from selected sources, and selected 
countries of origin or by open tender on a vzorld-wide 
basis*. State also vzhether any commitment already 
entered into.

hectares of the site and its 
an existing building or 

If the former, is the

(b) Provide details of the proposed factory and factory site, i.e. size in acres or I ’ - --
exact location and vzhether 
a building to be constructed, 
property to be rented?

(-b) State whether backward integration is proposed and the 
programme with timing-see the explanatory paragraph in 
the handbook^’Criteria for Appraisal of Industrial 
Projects".

(a) Provide full details of all raw and semi-manufactured 
materials required in- the manufacturing process and 
their source- . If of local origin state whether there 
is a programme to develop this source (this should 
include packaging materials).



12. Management and Employment

project’s management.

13.

»

(b) State whether other incentives will be expected, 
e.g. duty refunds/remissions on the imported raw materials

Protection and Incentives required from the Kenyan Government

State how many

(b) Provide details of the training programme both 
locally and overseas to enable Kenyans to replace 
expatriates at all levels of the

(c) State hov/ many vzorkers will be employedrboth initially 
and when the project achieves full production.

(Note.-It is important that reference be made to the 
handbook "Criteria for Appraisal of Industrial 
Projects" before attempting to answer this question).

(a) State what protection, if any, will be expected 
against competing equivalent products at present 
imported, e.g. increased customs tarifT, quantitative restrictions, etc.

(a)State in detail how the project will be managed 
and how the technical know-how will be provided. 
Provide details of the franchise fees^royalties, 
etc., if any, to be paid for the technical processes 
trade marks, etc. State the management fee, if any 
the duration of the management agreement and what 
services will be provided under it. 
expatriates will be required and for how. long.



SIM
Future Expansion

the project

Environment15.

16. Additional Information

^PK 235O;.5ni-12/78

Signed Date..

(a) State how much water v/ill be required on the 
basis of one shift/two shifts/three shifts operations. State whether the water will then go to waster or be re-cycled.

(b) State vjhat effluent is contained in the waste water 
and how it will be disposed of, e.g. into a river 
into soak-aways, into settling ponds.

State briefly how the future development of 
is visualized.

(c) State whether air pollution is involved and its 
nature, e.g. from the effluent, emission of gases 
fumes, etc.

Attach as a separate paper any additional information 
which may be of interest and assistance to the New Projects 
Committe, this should include any feasibility/market study 
prepared by sponsors. This applies also to any question in 
this application form where insufficient space has been provided to enable you to answer adequately.
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APPENDIX VIII cont....

Interest is payable monthly at a rate 
above the Bank's published base

~ 'The Central Bank of Kenya approved the facilities and 
payment of interest thereon at the agreed rate. There-- "above the board" interest rate 

payment is of necessity of doubtful nature.

days after the dates on v?hich sterling advances were 
made in London, 
of 1| per annum 
rate. *--  --
the seems to be no basis for the , 
and such excess ; .



POO-1 ‘JCTES

1.

2.

3.

February 2b,1979•

5.

p.3026.

7-

How8.

9.

Local conpanies unlike forenj^n companies 
which are firms re;":;LStered under Section 206 
of the Coinj^anies can raise capital in 
Kenya and also have certain tax advantages.

American Economic Hevaew, May 1975>

Nei%-sv7eek J

Xnterviev? with Managing Director of r4etal Box 
Company of Kenya Limited,(1979)-

P.A. Thomas, ed. Private Enterprise and the 
East African .Compajiy ^in the article, "Legal 
and Social Pesponnibilities of the Limited 
Company to the Public" (Tanzania Publishing 
House Ltd.1969) Preface, p, xiii

See letter from Mcniaging Director of Metal 
Box Company of Kenya Limited which is given 
at the end of the Introduction as Appendix I.

W. Rodney, Hov/ Europe Underdeveloped Africa 
(Published simultaneously by Bogle - L’Ouverture 
Publications and Tanzania Publishing House,1976) 
pp. 9-39jals6. pp.4O"83*
'See "Africa- Cannot Afford Capitalism" a 
discussion between Dr. Kivuto Ndeti and the 
writer appearing in The Sunday Post of November 
5 1972, p.l2 Dr. Ndeti is a former senior
lecturer of sociology at the University of 
Nairobi, and is the author of Elements of Akamba 
Life (East African Publishing House 1972) 
Ironically, the following words by Kenya's 
Minister for Finance (as well as the Republic's 
Vice-President) give credence to Dr. Ndeti’s 
assertion (Source: Sunday Nation, December I5, 
197^ when commenting on the effects of Inflation 
on the national economy):

The term "bourgeois" to characterize economic 
theories was introduced by Karl Marx- In 
the foreword to the second edition of the 
first volume of Capital Marx states that the 
essence of "bourgeois economy" consist in the fact 
that "it looks upon the capitalist regime as 
the absolutely final form of social production, 
instead of as passing historical phase of its 
evolution." For further details on this and 
related aspects of political economy, see Oskar 
Lange in Political Economy Vol,I General 
Problems XtFanslated from Polish by A .H.V’alker) . 
(PWW - Polish Scientific Publishers, I963)-



very

including
1972 (supra),10. Dr.

Ibid.11.
12.

mode of

(1)

(2)

(3)

The aim.and purpose of capitalist economy is of
This immutable trend isthe acquisition of gain.course

the appearance 
no possessions 
means of 
of its

for capitalism
" is

end
A caveat is necessary here 
vjhether White, Yellovz, Brown or Black 
unacceptable in any just society-out to 
exploitation of man by man.

of a social class which has 
save its own hands and no 

subsistence other than the sale 
labour-power. (For a further 

discussion of the above see Ernest P4andel • 
in An Introduction to Marxist Political 
Economy,(Pathfinder Press,New York,1970)

the concentration of the means of 
production in monopoly form in the hands of 
a single social class the bourgeoisie;

”Xt is the peasant sector that is suffering 
most of all but because of the concentration 
of all influential ci-gans of society in the 
urban areas the peasant farmer does not get 
a fair hearing. If you look at our country 

all the effective media. Press, radio are 
centred in Nairobi arid very much influenced by 
what goes on in the urban sector. The 
Government itself is centred in urban areas, 
much influenced by the more vocal, more 
articulate, more organised sections of our 
society which are themselves headquartered in the 
urban areas.

The origins of the capitalist 
production, are basically three:

the separation of the' producers from 
his means of production;

"This is one of the serious shortcomings 
of our political arid social system. I do believe 
that this is a matter which we should bring 
to the notie'e of all Kenyans more forcibly 
than vze have done before, through- the party 
and through all institutions, including the Press.”

"There is a tendency, therefore, for the voice 
of the great majority to be less heard and, above 
all, to bear very little influence on the decision 
making process even at a time of a crisis like 
this."

Ndeti, Sunday Post November 55
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a13.

1^^.

15.
16.

1?.

/_are

is, by 
in order

Private Enterprise and the East African Company, 
1/j ■ . / :

other hand means 
property of the 
certain

For a decidely liberal approach, see Yair
■ Aharoni and Neil H. Jacoby in”On the Definition 
of a Multinational Corporation and The Multinational 
Corporation "pp. 3"1^^ and pp. 21-23 respectively. 
These /essays in *tChe Multinational Enterprise in 
Transit ion:Selected Readings and Essays" edited

neatly summarized by Zakir Hussein in Capitalism-Essays in Understanding 
jCUniversity of Delhi”;i?*^7) p. "lOlT"This (the a in of 

. . Ca^>italism), im.plie's that the capital v/hich
one puts into it must come back - come back 
vzith increment. This increment is the profit 
of an individual undertaking on its capital. 
If we consider the total capital of a society we 
call this increment surplus value, Mehrvzert. 
Producing surplus value is the aim of 
capitalistic economy."
Socialist production on the 

that the means of production are the 
whole society (social property). Under conditions part of the means of production may be 
jointly owned by co-operative associations or municipalities 
rural communities etc. The production process is 
deliberately planned and directed by society, that 
agencies representing the whole of the community, 
to satisfy the needs of all its members.

incorporated as 
flag,

? as per Legal
1970 dated March 15> 1978.

The word Nyayo has been national word under the National 
Emblems and Names Act (Cap.99) 
Notice 32 of :

Working Paper No.335> Institute for Development 
Studies, University of Nairobi, April, 1978-

Ibid. p.15

Prom the political viewpoint, the word has more 
meaning than that of its literal connotation, 
that is, footsteps. It would seem that 
following in the Nyayo means, follovzing the 
footsteps of the new leadership (after the death 
of the First President, Jomo Kenyatta). In 
addition, the new President has expressed the 
intent of following in the footsteps of the 
late President while wananchi should follow 
in his (Fdoi’s) nyayo.
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(The Darwin Press,and Philip D. Grub,

18.
R.19-

20.

21.
1969.22.

23.

24.

August 23, 1978.
25.

(Cambridge26.

(Penguin Books, 1979) p.31-
East African Publishing, 1968.

Kaplinsky,- ed., (Oxford University Press,1978).
Tntervievz vzith Company Secretary/Finance Controller 
of Metal Box Kenya Ltd. (1979)
Ibid
Ka^t African Standard, July 26,

25,1978.

The : tional corporation, can, 
be considered radical enough:

East African Standard, July
See "Major Trends in the Kenyan Economy I966- 
1977" p.2,9'. Extract from forthcoming book, 

I'nwnqrship and Equity in Kenya, 1966-1976" 
by Kaplinsky and others. Extract given as 
a Paper by R. Kaplinsky at the Training Course 
on the Appraisal and Monitoring of Foreign 
Investment, 21st August-lSthe September, 1978. 
Jointly sponsored by the Ministry of Commerce ■ 
and Industry, Government of Kenya and the 
Industrial Division, UNIDO, Vienna at the 
Management Training and Advisory Centre, Parklands, 
Nairobi*.
Tnternational Herald Tribune,

University Press, 1975)-

A. Kapoor
1972).

following attempt at describing a multina-- in liberal circles,
 ' : "The most

striking characteristic of the modern multina-
tional company is its central direction. 
However, large it may be, and however many 
subsidiaries it may have scattered across the 
globe, all its operations are co-ordinated from the centre. Despite frequent assertions 
to the contrary, the subsidiaries are not run 
as separate enterprises each of v/hich has to stand 
on its own feet. They must work within a 
framework established by an overall group plan 
drawn up at headquarters, and their activities 
are tightly integrated with each other. They 
are judged not by their individual performance, 
but by the contribution they make to the group 
as a whole."
Cnistopher Tugendhat, The Multinationals
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27.

28.
77L.Ed.

29.

30.

31.

32.-

55.

5U. Weekly Review 1976
35.

since been placed under 
on an application by the Kenya

The company has 
receivership 
Government.

Act) of January 30 
-c2 in the article

A 11 IngA OomparatTve View of 
  -------- ► and Europe”

------------ -  1--/ Vo 1.26,

U.S. 517,565,535S.Ct.i)81,2|96 
929,595, 85,A.L.R. 699,7211.
Ibid, p.732.
Aktiengesetz (Share Company 
1937, RGBI 1 107 (1937) Quoted 
by Bernhard Grossfeld & V/erner Ebke ' 
the -iodern Corporation: A ? U?"'eb in the .Bnited States
M A'^ei^ican Journal of Comparative Lav; No. 3 Summer I978. ------- J-»av7
Daily,Nation, August 22, I978.
The Minister for Commerce and Industry was 
®P®^3.ng a one-month UNDP and UNIDO - sponsored 
course for industrial negotiations in Nairobi
Ibid.

Osita C. Eze, 

" I®.in 
modicum^f r?gor:us^lSB"^"ih!"t^'’""®"""°"’" 

other. The other nations should in^th?!^, 
thingy then form a third bloc or world 
obviously in terms of non-alienipent u,. the world struggle cannot be seen Vn'+v,^ of the cold wart tharis, of nation context 
power blocks but in terms of revolutionary 

iluiiiinaring article "Tl-e^ 
Myth^ of the *Third^World» tbi:^ Nkrumah expressed ’^^^the correct view’^that the 
oppressed and exploited peoples of the wSd 
could not be described a 'Third World' adding:

July 5,
The phrase "Third World" 
approach and it is i
IS used so freely by’scholars 

rigorous thinking, cold war”
-hand and the Sickle 

should 
bloc

unscientific in



World Marxist

p.86
36.
57 •

38.

by

, (see
first published in 
in The Struggle p.yKy:

foreign policy 
Soviet 
Europe 
■to the 
The

j it is a pity that a 
country of ’’The Long_

1..J structure in Mozambiaue is 
of'"’colonial capitalist competition 
reflected in a proliferation of 

concentrated in the'cities, wasteful ; 
and installation and marked by the 
of racism and elitism."
a*:y indicates the revolutionary 
intention 'overhaul the economic /to to 3ust effecting a few

" should 
forces in *■ * • -Congress of the Communist 
1977 adopted the t-- ideological platform 

A »» 111

Union formed the 
and Canada, the 
second world. ' 

► third v/orld has a 
inX exception of Japan, . thirFv-'o^ld, and Latin America too. of quotation: torXd Marxist a

i"^?nvakJa"in'the "Three Worlds Theory 
f;^®M^m?o?kiewicz; which though a solid theo^ticLl exposition is unfortunately sprinkled 
vzith .Soviet Union

TTnderdeveloped
contrast this with the 

socialist-
Early 1978 

almost all foreign and 
a second state - owned bank

I official decree. A preamble to 
reads:

How Europe
^-^volvaf'and'clear stand by the 

orie'hted Mozambican Government. 
Mozambique nationalised 
local V^nks and np.

' according- to an _o 
the decree

"The banking 
a result 
which is 
banks, 

equipment
spirit

The above clearly
IMsteS^aS^ opposed 
reforms > therein.

« Green, in'the essay , "The Peripheral 
Fconomy and the MMC, appearing m

Firms in Africa edited by Carl

"There are-.-tv.’o worlds only, the revolutionary 
and the counter revolutionary world .-the 
socialist v/Orld tending towards .commuh"? am thS capitalist v.’orld - the socialist world 
tendin<^ tov^ards communism, and the capitalist 
vrnT’ld with its extensions of imperialism, 
colonialism and neocolonialism*. (see ’The 
Myth of the ’Third V/orld* T.abour Monthly, October 1968, 
Continues Panaf Books, l,-75. 
In the context of the above 
y^/^iivntT’vlikeChma, av- --MMrSL" should hold the view of the reactionary 
Marcn, approaching- this matter. The 11th

- Party of China in
three worlds" doctrine as the

1 of China’s present 
... tin 197^ J United States and the

> first world. Japan 
middle section, belong 

We are the third world.
huge population. With 
Asia belongs to the *’ (Source: 

a theoretical 
'i ournal "published" in Prapaup

J 1•• — —which though a 
J IS V..«— — peppert?y propaganda,

Africa, op.cit..
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39.

40.

41.

Order and42.

43.

Law Review44.

45.

205-7.46.
47.

48.
Dr.49.

Kaplinsky,

see Essential Works of Lenin> 
(Bantam Books, Inc. I966),For more details,

H.M. Christman, ed.
pp.271-364.
(Penguin, Harmondsworth 1964) pp.22,
Maureen'Cain, "The Main Themes of Marx and 
Engels’ Sociology of Law", British Journal 
on Law and Society^ , Volume! No. 2, ' 
Winter, 197^ ooj 136-148.
(Lawrence and Wishart, London 1965)pp.349-83.

Ndeti in an

Widstrand (Scandinavian Institute of 
African Studies, Uppsala).
Expression "Smuggled" from Semhene Ousmane’s 
novel, God’s Bits of Wood, (Heinemann -African. 
Writers Series, 1970)
See Whigs and Hunters:The Origin of the BlacK-Aot 
by eTP.. Thompson (London: Alien Lane 1975).

234-5

Is Marxism relevant to Africa? 
interview (op.cit.) answered:

Ibid., p.
fN B. As for the Capital statutes, these did 
not prove an effective tool of class control and 
discipline, and the result of this was recourse 
to authority: "the example of‘terror... 
Economists advocated the discipline of , 
wages and starvation, and lawyers the sancuion 
of death. Both indicated an increasing 
impersonality in the mediation of class relations. 
Whigs and Hunters, p.206-7
One useful book on this topic is Daw, ..Power by W.J. Chamblis ft R. Seidm^n (PhilTipines: 
Addison Wesley Publishing/o. Ltd.) 1971 x and 
533 PP. The book was reviewed by D. Leat in The•British Journal of Law and Society Vo1.1 No.l 
Summer 197^^
Kaplinsky, Readings on the_ Multinational 
Corporation in Kenya, p.5
Foreward in Eastern Africa 
N0S.I&2, 1972, supra.



50.

Chapter51.

52:

Ibid.> p.5253.

54.
55.

56. R

"Beyond the French Revolution: Communist Socialism 
and the Concept of Law", article appearing in 
Un iy^s ity of Toronto Law Journal Vol. xx i, No .

1971.
R. Milliband, Marxism and Politics (Oxford 
University Press 1977) pp.162-3

"VJlietber we like it or not, Marx is the 
only social scientist who has produced serious 
analytical model of human society. If you 
have a society interrupting its own environment, 
there are certain consequences to be expected; the 
problem of fragmentation of society is quite 
evident in human history. Marxism is relevant 
in that it tries to end exploitation which comes 
in a situation vjliere you have a society of the 
haves and the have-nots. It is also^ relevant 
in so far as it gives us a model which we 
can use in analysing our societies. In other 
v/ords, it exp3-.nds beyond the range of critical our society. Hov/ever, the mso — 
ciological systems of Marx do not apply to 
our system because Marxism like Capitalism is 
really an imminentarisation of the transcendental 
categories, and this tradition has no place in system — vje are basically a cosmological 
people".
See The Marxian Legacy by Dick Howard (The 
Macmillan Press Ltd., 1977) P• 1x.
Chapter XXIV, "Primary Accumulation"(1930, 
Everyman, London).
E P Thompson, "Ooen Letter to Leszek Kolakowski" 
iA The Socialist Register 1973 (The Merlin Press, 
1974) pp.'52-55.

Ibid. , pp.52-53.
Even bourgeois scholars like Eugene Karenka & 
Alice Erh - Soon Tay acknowledge- the following:
"Throughout his life Marx vras to have nothing but 
the deepest' contempt for nihilism, for the 
denial of culture and rationality, for the nameless 

' authoritarianism, of terroristic individuals or 
terroristic groups. He was always loothe that 
crude ’barracks communism' which pretends to 
achieve equality by forcing men into an 
undifferentiated mass by rejecting talent, 
education, all that which cannot be reduced to a 
common measure."
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57.

58.

59. supra, p.468.
60. 1973.
61.

62.

63.

L.•64.

65.

66. p. 29
67.

68.

"Legal Positivism and Bourgeois 
of the SociologyMartin Albrow, Materialism: Marx Weber’s View 

of Law" in British Journal of Law and Society 
Vol. 2 No. 1 Summer 1975,p.27

Anchor Books,

13 Offensives Against Our Enemies (E.A. Literature 
Bureau,1973).

Ibid.,

By D. Hay, L. Linebaugh, J.G. Rule, 
E.P. Thompson; book revievzed in British Journal' . 
of Lav; and Society Vol. 3 No.l Summer 1976.

Thompson's "Open Letter to Leszek Kiolakowski" 
op.cit. p.3

, P . -3

P. Tillich, The Socialist Decision by Harper & Row Publishers, 1977) p.l41

Chamblis & Seidman, Law, Order and Povzer 
op.cit. pp.533

R. Miliband, "The Coup in Chile", an essay 
appearing in The Socialist Register op,cit. 
p. 468. See also Miliband's article, 
"The State and Revolution" in The Socialist Register 1970

R. Folsom & N. Roberts, "The Warwick Story .’Being-Led 
Down the Contextual Path of the Law", Journal 
of Legal Education, Vo.30, pp.166-183.

For example, some Western capitalists have now 
become aware of the need to espouse certain far- 
reaching precepts to protect their own 
structure. Thus, Prof. Allen in Personnel 
Management (The Journal of the Institute of 
'Personnel Management December' I976 Vol.8 No.12 
pp.18-19) puts forward the advice that personnel 
managers in commerce and industry need rather 
more than just the usual smatterings of Marxist 
theory if they are to understand the true nature 
of the problems they have to deal with. In the 
article "Marxism' and the Personnel Manager", the 
author explains how an appreciation of Marxism 
can help put current industrial questions into 
perspective. Thus , Marxism should be understood 
"because it is important to knovz one's enemy".

Miliband, "The Coup in Chile",



69.

70.

71.
72.

73.

Annual Reports and Accounts,1978,74. P4etal Box Lt^
75.

76. P. 9
77.

78.
79. H.R.

Ibid., p.4.80.

81.

Europe's largest packap:inp:'? 
a company :».ncorpoi*ated in

See Companies Act 
Revised Edition,

Sol Picciott-.o, 
tional Lai'? and
Lav; Review, Vo 1.6 Ko. 1

"The International firm, Interna- 
Nat ion St ate". Eastern Africa

, 1973, p75

Ibid,

Hahlo ed. Nationalism and the l^ultinational 
Enter-prise-Lef<al7Economic and Managerial 
Aspects, (A.W. Sijthoff Internat^ional 
Publishing Company)', p.4

See Fortune magazine (August 1978,P-184) showing 
the fifty Largest Industrial Companies in the 
World- 1977 was a good year for General Motors 
with sales totalling US-‘^54,961,500,000 and a Net 
Income of US$3,337,500,000 thus outstripping the 
riyal on the previous Fortune lists, viz.Exxon.

, Chapter 486, Laws of Kenya, 
1978,. section 154.

Ibid^ p.'6

Metal Box Ltd., 
manufacturer, is 
England and whose subsidiary is ?4etal Box Overseas 
Ltd. which in turn owns 16 principal subsidiary 
companies overseas including Metal Box Kenya 
Ltd.

Ibid., p.4

Fortune, September 26,1978, p.86

Fox* example, the United Nations definition 
sees the term as "covering all enterprises which 
control assets - factories, mines, sales office 
and the like in two or more countries." 
(Source: Nev? York: United Nations Department of 
Economic and Social Affairs. U.N. publication 
no.E 7311. All,1973), p.3

Ant hony Samp son, The Seven Sisters- The Great 
Oil Companies and the World they Shaped 
(1970 Bantam BooksTl p. 7
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82.

83.

84.

supra.85.

86.

87.

88.

V.I.89.

90.

Crisis of 
in Multinational

of capitalism 
postulate

Samir Amin,

» underlines 
differences of approach vzith regard to 

various sectors of production, 
illustrated by Jan J. Jorgensen in the 
’'?4ultinational Corporations and the

A contrast between the position in West African 
and Kenya as regarding the role of iihe multinational 
corporation under such circumstances 
some <----- —
the role of the 
This is 
article,

A reproduction was made for teaching purposes by 
Mr, W. Mutunga of the Faculty of Law, University 
of Nairobi, and the quotation in point appears 
on page 29 (Mutunga) 75/12.

"Towards a New Structural 
the Capitalist system?" An essay 
Firms in Africaj p.3

See Picciotto’s article.

Lenin. Imperialism> the Highest State 
of Capitalism (Moscow Progress Press,1968) 
pp.14-27.

Karl P. Sausant & Farid G. Lavipour, ed., 
Controlling Multinational Enterprises-Problems 
Strategies (Westvievz Press, 1976) p.ix.

, Inter- 
op.cit.

Ernest Mandel, An Introduction to Marxist
Political Economy JPathfinder Printers,1970).

Such a feature of- monopoly forms 
is not inimical to the Marxist 
that capitalism is the child of free competition 
and that monopoly capitalism does not signal 
the death .knell of competition; capitalism 
in the concentrated form seeks to spread 
in areas vzhere it can earn profit especially 
by using the technique of dividing up the 
market and of setting up market quotas.

See Picclotto, "The International Firm 
national Law and Nation-State" 
p. 6

Norman Girvan, "Economic Nationalists v. Multi
national Corporations:Revolutionary or 
Evolutionary Change? An essay in

• Multinational - Firms in Africa, op.cit.p.29
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91.

N.92.
to

94,93. P.

94.

Debates 1947-8. p. 146Legislative Council95.

96. •
I

p.23T.91^ Hadden, Company Law and Capitalism,

Ibid,

"Whereas multinational firms in West 
Africa, such as the United Africa Company 
CVAC/Uniliver) by G.B. Ollivant (now Unilever), 
John Holt (now Lornho).... Union Trading-Company 
(UTC) adapted themselves to an African 
peasant economy, buying African-produced cash 
crops and selling to the African manufacturing 
goods from Europe, the multinational firms in 
Kenya such as Gailey and Roberts (UAC/Unilever) 
Mackenzie (Inchape), Dalgety (now Inchape), Mit
chell Cotts, Tancot (now•Lornho), and African 
Explosives and Chemical Industries (Now Twiga 
Chemicals, jointly owned by TCI and de Beers) 
adapted tlieinselves to a European settler 
economy, marketing crops from European farms 
and plantation and importing fertilisers and 
machinery for the European enterprises.” •

E.A. Brett, Colonialism and Underdevelopment 
in East Africa:Policies of Economic Change 
1919-193.9 (Heinemann 1973) pp. 71-72

Indigenization of the Kenyan Economy” an essay 
In Multinational Firms in Africa, supra p.l53

Record of Proceedings of the Conference of 
African Governors held in Convocation Hall,
Church House, London, November 1947. (H.M.
stationery Office, London 194?) pp.8-21

Essential Works of Lenin,
. Supra, p.203.

Swainson, "Company Formation in Kenya
Before 1945 with Particular Reference 
the Role- of Foreign Capital". Essay 
appearing in Readings on the Multinational 
Corporation pp.32-45. “
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98.

Multinational Firms in Africa>supra,p.17099-

100.

1967) P.101.

102.

103.

104.

105-

106.

Excerpt 
of ]

______  (1883) 23 Ch.D.
England) at pp.671-673.

Jorgensen,

Oginga Odinga, Not Yet Uhuru(Heinemann>

Hutton V. West Cork Ry. Co. 
(Court of AppeaiT,

of interview notes (Tony Hall's sections 
Rothman's Press Conference - part of the 

interviev; was published in Daily Nation on 
October 26, 1966).

Carl A. Gerstacker, "Dow Chemical's Experience 
in Chile" in The Nation-State and Transnational 
Corporation in Conflict With Special Reference 
tn Latin America ‘ed. John P. Gunnemann,pp.14-15.

Suzanne Cronje, Margaret Lind & Gillian Cronje 
Lonrho--*A Portrait of a Multinational (Julian 
Friedmann Books 1976) p.24T. (Quotation 
originally in Accountancy Age, May 25s 1973)."

' Kwame Nkrumah, Neo-Colonialism-The last Sta_ge of 
Imperialism (Heinemann, 196b) p.47.
Bee also George Jackson's statement in his 
book Blood in My Eye (Penguin Books,1975)p.52

"The ruling class in .the US composed of 
million men and their families - the 
Rockefellers, Vanderbilts, Morgans, 
Mellows, Du ponts, Hunts and Gettys, Fords 
and their minions and dependents. They 
use the Ivy League universities and elite 
law schools as private shcools for their'

Hruse of Representatives official Report 
(:^reign Investments Protection Bill) First 
Parliament, Second Session)Vol. Ill (October 
21 1964, Government Printer) p. 3719-

Sessional Paper No. 10 of 1965s p.29.



107. and the

p. 26.108.

109.

X

ilo.

Excerpt of the111.

112.

113.

2^8P*114.

p. 248 
London

Ibid._>

Louis Turner, T_________
Third V/orld (Allen Lane'

Lonrho 3

Mult? national Companies 
1 - L ^^3 19P.

Ibid 3

"Firestone sold nearly 24 million 500s 
in the US in the early Seventies before 
the ”5 National Highway Traffic Safety 
Administration forced the company to recall 
the tyres. In .May last year, a Congressional Committee found that the failure of the 
tyre was the ma.jor cause in a large number 
of road accidents. At least 41 deaths 
60 injury cases and hundreds of other 
incidents involving property damage were 
said to have been caused by the defective 500s radial tyres."

See excerpt in the storyThe Nairobi Times, • Ju1y 29
appearing in 

. 1979:

Lonrho-A Portrait^of a•Multinational, 
TStatement crginally quoted in Africa^ 
February, 1975)•

 ■ ’ ? letter reproduced in New
Statesman, February 10, 1978.

New Statesman, February 10, 1978.

offspring and as training grounds for 
their corporate hirelings. They rule with iron precision througli the military^ the 
CIA, the FBI,-private foundations and
‘" ^di^^'it'utions . Their control of all the meola of education and communica

tion comprises ah extremely effective system of thought control,"

op.cit. p.248
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115.

(197^ Oceana

quoted case are brieflyabove

for

The facts of the 
as follows:

The Supreme Court applied the act of State 
doctrine to reverse the decision of the court 

. below on the i 
does no-t 
doctrine in the

promise that international law 
prohibit the application of the 

’particular circumstances.

In i960 an American company entered into a 
contract with a Cuban Corporation (vzhose shares 
were owned mainly by. U.S. residents) for the 
pwchase of sugar. Payments was to be made in the 
United States on presentation of the shipping 
documents and a sight draft. The ship was being 
loaded in a Cuban port when sugar was affected 
by a Cuban nationalisation decree which was in 
retaliation to an American regulation curtailing 
the sugar quota from Cuba. In the new 
circumstances, in order to secure the release 
of the sugar it became necessary for the American 
purchaser to enter into an identical contract 
with a Cuban instrumentality, which assigned 
the bills of lading to the* petitioner, also 
a Cuban agency. When the petitioner presented 
the bills and the sight draft to the American 
company, the expropriated sugar producer 
claimed to be entitled to the purchase price 
and indemnified the purchaser against the 
petitioner’s claim, which was then pursued in 
action in conversion against Sabbatino, the 
receiver of the expropriated company's assets. 
The District Court for the Southern District of 
Nevz York held that the sugar was located in 
Cuba at the time of expropriation, and that at 
that time its ownership had not passed to l^e purchaser. The question here was fof cours^ 
whether there had been transfer of ownership to 
the Cuban Government. The COurt held that the 
act of State doctrine (by which the courts of the 
US wefe precluded from inquiring into the validity 
of the public acts -taken by a sovereign power 
within its own territory) could not be given 
recognition since the Cuban action was "’invalid"' 
under international law.

Banco Nacional de Cuha v. Sabbatino 376 U.S. 
398, 84 S.Ct. 925, 11 dTm. 2d; 804 (1964); 
(Reproduced in American International Law 
Cases, eds. Ko Deaka K.S. Ruddy. 
Publications, New York) p. 278.



-El

even

October 8, 1977•116.
Current Prices.At 1975117-

118.

October 4, 1978.NationrPail119*

Sandbrook,
THe Kenyan

Daily Nation,

Following 
passed a the ground 
doctrine 
giving e 
law in  a 
right is 
foreign 
which is

’Pr>o^letarians and African Capitalism 
~~na^se 1960-1972 p.l3» supra.L

>, the US Congress 
Court should decline on 

Federal act of State 
determination on the merits 

principles of international 
claim of title or other 

asserted by any party including a
State based upon an-act of confiscation 
repugnant to international law.

even though international law' is applied by 
US courts as part of US law,"public law of nations can hardly dictate to a country which 
is in theory wronged hov; to treat that wrong 
within its domestic borders." The Court 
held that "the Judicial Branch will not 
examine the validity of taking of property 
within its own territory by a foreign 
government, extant and recognized by this 
country at the time of the suit, in the absence 
of a treaty or other unambiguous agreement 
regarding controlling legal principle, even if 
the complaint alleges that the taking violates 
customary international law". It pointed out 
that if it were to treat a foreign act as 
violative of international law this might be 
an affront to the State concerned, making 
diplomatic settlements of the question more 
difficult.

the Sabbatino case 
law that no

1 of the 
to make a 

effect to the 
case v/hich a
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120.

121.

51'3- Laws of KenySiRevised Edition 197 8.Chapter122.

123.

124.

C.G. Lubai,' Investment in

shall welcome both governmental and private 
We shall

by the
the major suppliers 

futility of the
of technology seem that poor 

leverage 
code.

C.G. Lubai, "Government Protection of Foreign 
Investment in East Africa", East African Law 
Journ^ Vol. II No. 2, J.une 1971 p. 109

"We  investment in Kenya from.overseas.

titled in which it

Cases of impracticable and futile declarations continue to mushroom. For example, at the recent UNCTAD (United Nations Conference on Trade and Development) the African caucus 
pressed a resolution vzhich stipulates that 
there should be a code for the transfer of 
technology vzhich would be universally applicable in the form of a legally binding instrument. 
(.See article, "A fair Deal" in New African 
July, 1979) P* 58. Such a legally binding instrument would be largely concerned with far 
reaching concession's by the industrialised 
nations as they are the major suppliers "of 
technology. Herein lies the 
sought so-called code on transfer 
for from experience it does not : 
nations have a very reliable form of 
to counter breaches of the projected

For example, see Pre-Uhuru•Kanu Manifesto* What a Kanu Government Offers you
i a-'S 1: a t e d mt er a 11 a

Such compensation shall represent the equivalent of the investment expropriated; it. shall be 
actually reliazable, transferable and shall 
be made without delay,. Provision shall have 
been made in an appropriate manner at or prior 
to the time of expropriation for the determina
tion and the giving of such compensation. 
The legality of any such expropriation and 
the amount compensation and the time during 
which it should be paid shall be subject to re
view by due process of law. (For more details 
see Treaty betvzeen West Germany and Kenya 
nnnn.prm'nK the Reciprocal Protection of 
Tnyestments signed on December 4, 1964;1LW 11;4B-3;



The

125-

126.

127.

128.

129.

130. Chapter Lavzs of Kenya.

131.

of 
III,

306,

encourage investors to participate jointly 
in projects with cur government. This will be 
a guarantee to the provider of the capital 
of the security of his investment and to the 
people of Kenya that the undertaking is being 
directed according to our national policy and 
needs.

The Barcelona Traction, Light and Power Company Ttd. (hfew AplUication: "1~Q^ Belgium v, Spain / 
^ecohT Phase, International Court of Justice 
Keporfcs' of Judgements, Advisory Opinions and

While we intend following a liberal policy with 
regard to foreign capital, investment myst be 
made in‘accordance with Kenya’s interest,

■ To the extent that they serve our needs we 
shall protect them.

Kenya Gazette Supplement No.27, 
April 1979..

Sandbrook, Proletarians and African Capitalism- 
The Kenyan Case ipro-in/^T on. cit., p.6 ------

Act. No.3,

Mr. Bildad Kaggia, House of Representatives offlci® 
Report, Vol. Ill, Part 2, 1964, p. *3245.

Mr. Odero-Jowi (then Parliamentary Secretary for 
Labour and Social Services), House e“ 
Representatives official Report, Vol. 
Part 2 1964,

In order to boost industrial expansion
a system of Tax holidays for new investment will 
be considered. Infant industries will be 
protected.
...The institution of a Stock Exchange to 
facilitate investment will be considered, 
■possibility of extending the use of Bills 
and other issues to encourage saving and 
investment will also be investigated."



“^1^-

132. 45 and 48.P. P-

133.

134.

The

estabished during 
- f a .wide

The 
— * 9

Chapter 
•i . e. ' '

Customs Tariff Act^ 
Act No. lO of 1978, 
Excise Act of 1978.

Unilever joined the venture in 1953. The 
Company’sbusiness' initially concentrated on the 
development of edible oils such as Kimbo and 
later introduced other lines such as soaps and 
detergents making the company one of the 
diversified industries in Kenya.

Ibid. ,

Orders, : 
PP. 4-357.

February 5, 1970,

The Company (EAI) was first estabished during 
the World. War II in order to manufacture a wide 
range of needed’products.’ Known as the Kenya 
Industrial Management Board (KIMBO) with its 
factory in the Nairobi Industrial Area, a deci- 

after the war for the Industrial ^was 
Management Board to go into partnership with the 
then Colonial Development Corporation, vzhich had been set up by an Act oj^ British colonies.' by 
investing in commercially viable projects and 
enterprises/Parliament,to help in the process 
T industrial development in th»In 19^9 an agreement was signed by which a new 

African Industries Ltd. was formed which-took over the assets, liabilities and 
business of the Industrial Management Board 
The company was then involved in the manufacture 
of a number of unrelated products and it was 
necessary to further cut down on the number 
of product lines to increase profitability '—
Government then decided to invite Unilever ’ Ltd*^ 
to help run the company with its world-wide . bu’sines’s J<now-how.

General List No.50,

The Government, Unilever and the Commonwealth 
Development Corporation partnership ended in 
1977 when the CDC sold all its shares to the Kenva 
Government thus leaving EAI a partnership 
between Unilever and the Government. Unilever 
Ltd- holds 55% of the shareholding and the 
Kenya Government the balance (of the shareholding)

’ ^72 was repealed bythe Customs and
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East African Standard February 1971.135-

136.

May 9, 1-977^137.

138.

139.

140.

A 
the The

the 
9,1 'Report

The Weekly Review^

See 
Lav/s- of Kenya 
Chapter 467, 
Monetary ---
468.

The Convention on the Settlement of 
Investment Disputes betvzeen States and Nationals 
of other States v/as established under th auspices 
of the International Bank for Reconstruction 
and Development (IBRD) in 1965.

8,

For example, for some years now, Leyland Kenya 
Ltd. has over the years been enjoying 
overdraft facilities to the extent of shs.
25 million with Kenya Commercial Bank Ltd, 
providing shs.12.5 million and Barclays ‘Bank 
International Ltd. (now Barclays Kenya Ltd.*) 
providing the remainder. Kenya Shell Ltd.
-has substantial overdraft facility at Kenya 
Commercial Bank and so have Mowlen Construction 
Company Ltd., BAT and East African Industries 
(affiliated to Unilever).

Bretton Woods Agreements Act, Chapter ’'64, 
, and International Monetary Bund, 
Laws of Kenya, and International 

Fund (Amendment Articles), Chapter

By the end of 19(i3, there were l,269*patents on . register (860 of v/hich were live) and 
186 registered Trade Marks. (Source: Annual 

of the Register General, Ministry of 
iTii^ice and Constitutional Affairs , 1963, Gover
nment Printer.
And as at December 31, 1978, there were 2,909 
registered patents 1,465 of which were live. The 
figure for Trade Marks stood at 16,187 (Source:' 
Interview with officer-in-charge at the Patents 
Office, Attorney-General’s Chambers, Kenya):
total of 101 applications were received during 

-year 1978 all of them from non-residents, 
applications were processed in the U.K. .

Patents Office and the same year 105 patents 
were registered (the figure including some 
aoplications submitted in the previous yearsj.
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UK 21,

(It takes about 2 years to process an application for a patent^). The breakdown of the 
applications is interesting and is reproduced hereunder:

367 by residents
658 by non-residents

Total 1025
The foreign countries with the highest number 
of applications vzere the USA and the UK with 
168 and 167 applications respectively.

It should be mentioned that there have been 
complaints by some foreign companies of non
British nationality who see- no point in 
submitting their applications .for patents to the UK Patent Office instead of the Kenya 
Patents Office. Indeed these companies have also expressed fears of the possibility or 
"smuggling" if 2 first submitted to/applications an industrialiae'A ...juntry like UK (Source; ~~ 
Interview with Office-in-charge, Patents Office Attorney General’s Chambers, Kenya). *
With regard to the Trade marks, these are 
registered locally as per the T’rade Mark Act 
Chapter 5O6, Laws of Kenya. In the draft ’ '
Annual Report of the Registrar General/'?^ the year,1978; it is stated; • .

Every year, an annual report is submitted by the 
Attorney General’s Chambers to the World Intelle
ctual Property Organization in Switzerland and 
prompt quarterly reports are made by the same 
office to the Documentation Centre in Vienna.

And the breakdovzn of. applications for Trade 
Marks in the same year, that is, 1978 was as 
follows:

Australia 2, Belgium 1, Prance 1, Germany 26, 
Ireland 1, Italy 6, Japan 1, Netherlands 1, 
Norway 1, South Africa 2, Spain 1, Sv/itzerland I5USA 21, and Sri Lanka 1. . ’



Who Controls Industry in Kenya? op.cit.,p.l31IKX.

142.

143. rbi^5 p.l5

144. as

9 of the Trade Disputes Act of 1964.145. Sec.

146. 20 supraSec.

147. Sec.

148.

1973,

In 1979 a further legislation was enacted 
the Trade Disputes (Amendment) Act (No. 3 
of 1979).

-417- .

R. HaymanJ Industrial Conflict and the Political 
Economy:Trends of the Sixties and Prospects 
for the Seventies r Quoted essay in the SoftlaHst- Register, 1973, p. 121.

21, Trade Disputes Act, 1964.

* A patent normally lapses at the expiration 
of 16 years unless an extension is 
granted.

*’We have noted with interest and encouragement that

Mandel, op:. cit. , page 8 as per Mr. Mutunga’s 
cyclostyled reproduction (Mutunga 75/12, 
Faculty of Lav?, University of Nairobi. '

It is also interesting that even trade union 
leaders have joined the comprador class in 
applading the role of the multinational 
corporations in the country. Thus the Secretary- General of the Kenya Chemical Workers’ Union, 
Mr. Were Dibo Ogutu notes that his union is grateful 
to be associated with the growth of East African 
Industries (affiliated to Unilever):

"Statistics of applications and registration 
(with regard to Trade Marks) still reveal the 
same lively interest in the classification- of 
goods which relate to the patent medicine, 
cosmetic and domestic cleaning preparations, 
clothing industries and the the food 
manufacturing industries."



Daily Nation August 17-, 197^.149.

1979.150.

1978.151.

152.

153.

143 .154. Ibid., p.

164155. p.

168. 156. P.

157.

158.

Ibid.159.

’ Federation of Kenya Employers Annual Report 
196^

our dealings xvith East African Industries 
Management dates back to i960 iizhen the parties concerned first paved the way and 
established good industrial relations an atmosphere vzhich continues to prevail up to 
novz

Multinational Firms in Africa>

Daily Nation February 10,

Co1in Leys, Underdevelopment in Kenya - Political Economy of Nep-Colonialism (Heinemann, 19^5) , 
p. 143. '

The Weekly Review February 28, I978.
The Minsiter, Mr. S. Oloitipitip'made the 
announcement at a baraza, at Lake Magadi after 
touring the factory in February I978.

Ibid.3

The Standard, March 30,

The company which is 100 per cent British Imperial Chemical Industries (I-C.I.) was formed in 1911. Bet'/zeen 90 per cent and 95 per centin 1911. Bet'/zeen 90 per cent and 95 per cent 
of the soda as’-’ produced at Magadi is exported 
mainly to the Far East, Singapore, Malaysia, 
the Phillipines and is used in making glasses. 
It produces 120, 000 tons of soda a year but 
is capable of producing between 200,000 and 250,000 tons a year.
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1978.160.

161. 1967,

162.

165.

1^4.

165.

1

Among the 
Japan, 
Romy, 
Zealn4.

Private Investment Corporation: 
nr.'firr^l Analysis a prepared by the Congressional 

for the House Committee on 
(Government Printing Office,1973).

The Weekly Review, October 6,

Association, 
'Asian

In 1962,

See The Overseas
A C- - J_Research Service

• Foreign Affairs

Foreiern Ovjnership and the Structure of 
Canadiai? Industry^ Privy Council Office ■> 
p. 339-

the US Congress added the Hickenlooper 
amendment to the Foreign Assistance Act. The 
amendment required the US to automatically 
cut off all bilateral aid to any country that expropriated private US property without fair 
compensation or without taking the appropriate 
steps. Tn 1972, through the Gonzalez amendment. 
Congress applied the same principle to US support 
for soft loans from the Inter-American 
Dfevelopment Bank, th--, llocatioh of import quotas 
for sugar, and all US contributions to the 
international- lending institutions (World, 
Bank, International Development " 
Inter“American Development Bank, 
Development Bank)•
However, it should be noted that in 1974 when 
Congress extended the possible scope of 
sanctions against expropriation, the President 
was free to designate countries against 
appropriation, if he should determine "that such 
designation will be in the national economic 
interest (88 stat. 2067-68).

■ ( other countries (apart- from the US) are 
Canada, Germany,- United Kingdom, Denmark, 
Netherlands, Australia, Belgium and New 
For more details, see the comprehensively 

researched book. The American Multinationals 
and American Interests by C.P. Bergsten, T. 
Horst & T-H. Moran (The Brookings Institution,I978) .
The US company had put very little capital into 
the undertaking and consequently when the locally 
incorporated company had ■ liquidity problems, no 
more money v/as forthcoming from America and so ICDC 

decided to take over the company completely.
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166. but

The

Mr.

167.

(a)

TheMr.

to plan the development of Kerio area (and 
pro-

convenient 
1975).

water to the 
to them.

Turkwell catchment areas) and initiate 
ject activities identified for such 
planning through the Government,

The newly established Kerio Valley Development 
Authority (through enactment in Parliament) 
is a further agent of disrupting the ecological 
balance in the area. The functions of the Authority are, inter alia^;

See Kerio Valley Econology at the Threshhold of 
Radical Transformations : A Research Proposal 
by Dr. J.W. Ssennyonga (Institute of African” 
Studies, University of Nairobi,Paper No.l24)p.l
"Although Kerio Valley is, in both physical and 
human adaptational terms an ecological unit 
with a peculiar ecosystem, this phenomenon has 
been either altogether Ignored or partially 
recognised by. researchers in the region."

charge was denied by the- company, 
Matu Wamae, then a director of the 

company, did concede that the emissions did 
affect the taste of the water and promised that 
the company would arrange to provide drinking 

’'..J local people at points 
(See The Standard May 20,

then Vice-President of Kenya (and now the 
country’s President), however, discounted the 
claims of the company that the chemical wastes 
from the company's factories were harmless. 
Moi told Parliament (in 1975) that the 
polluted ^vater of the Kerio Valley River had not 
only killed crocodiles but also 3^000 goats 
belonging to some of his constituents. He was 
particularly critical of the claim by Mr. Wamae 
that no cattle and other animals had died after 
drinking the polluted river water and pointed out 
that "it was no good making statements about 
certain things without first making on on-the- spot check." •



(b)

and

Nairobi Times July 8, 1979-168. The

169.

in Kenya (KaplinskyT.

170.

Daily Nation, September 2 1978.171.

I-bid.172.

V? V'
-M21-

S. Lanedo.n® in
.'"The Multinational Corporation 

the Kenya Political Economy", an essay in 
Readinp-.s on the Multinational Corporation

to initiate such studies, and to carry
out such surveys of the designated
area as may be considered necessary by the 

Government or by the Authority and to assess 
alternative demands within the area on the 
resources thereof, including agriculture 
(both irrigated and rainfed) forestry, 
wildlife and tourism industries, 
electric povzer generation, mining, 
fishing and to recommend economic 
priorities.

> P.Multinational ^'irms in Africa, op. cit.
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173.

174.

175.

176.

p.531Ibid.177.

p. 531178.

Ibid^ ^p.534179.
534p.180.

p i 10181.

Ibid.5

C.A. Gerstacker,

Ibid.

Beport on the Colony and Protectorate of Kenya for the Year 1953, Colonial Reports (H.M. ^a- 
tionery Office, London, 1954), p.85

op.cit.a

See booklet entitled The Kenya Shilling - 
Within and across the frontiers by D. Ndegwa, 
Governor, Central Bank of Kenya, p.21

J.O’Connor's statement is quite interesting:
’’Indirect control of local capital in Asia 
Latin America and Africa is pervasive: the 
mobilization of capital control of sub
contractors and other.suppliers,'management 
contracts’ which afford foreign capital, 
day-’'0-day control of joint ventures, and 
licensing agreements vzhich restrict and 
research’ extend the svzay of foreign 
capital still further and multiply the 
quantitative impact of the international 
corporations on the mobilization of 
resources abroad." The Corporations and 
the State-Essays of Cai^italxsm and Imperialism

Mohamed Jahazi (Second Beading of the Kenya 
Broadcasting Corporation Nationalization Bill, Kenya House of Representatives Official 
Report, First Parliament Vol. Ill, Part I, 
19641 p.545.
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182.

183.

IBM.

185.

Ibid.186.

187-

1971.188.

189.

A new
1970.

shareholding 4^(Kenya) btd. 1..

statement, reproduced in 
1970..

"Africa: 
July 21,

"Sir Cyril Hawker’s The Timo s > July 21,

Daily Nation, October 139

in The Times,

Kenya Commercial Bank still retains a management 
contract with Grindlays Bank International for 
the supply of.expatriate bank staff who 
actually man the day-to-day policy trends and 
general banking procedural matters.

The Kenya Government also obtained a 40%
- 3 drindlays Bank International 
in which National ftGrindlays Bank 

held’the rest of equity portfolio.

era’ in Banking’^’

Another reason could be protection from total 
nationalization or as a method of getting 
Government assistance in matters related to 
engagement of expatriate personnel, import 
licence & 96tc-

Kenya’s Industrial and Commercial Development 
Corporation was set up in 195^ under the 
Industrial Development Ordinance (No,63 of 1954) 
as the Corporation was then known. Its present 
statutory form was created by the Industrial?, 
Development (Amendment) Act(No. 7 of 19^7) 
The Corporation, which falls under the Mini
stry of Commerce and Industry relies for 
its day-to-day operations oh direct capital 
and- injection loans from the Government and 
abroad, investments, and also from subscription 
of shares of other companies and partici
pants in various other enterprises.



190.

HnHArneyelopnient in Kenya .
, „»—,i ■ ■ , - Al -I cjm191.

192.

op.cit.193.

19^-

195-

Ibid.196.

197.

198. •

199-

200.

Chapter 113, Laws- of Kenya, Revised Edition 
1967.

See "Yugoslavians 
Scriven, ___
p. 95*

Nevz Investment Law,”.
^^J^u^narof World Trade .Law,

.-/,7.c3 and Equality - A strategy •pnnductive^ployment in Kenya 
Labour Office, Geveva,1972)

Employinent, Income 
fHr Increasing.
7Internet ional 
p.453.

(m’SuSSSSnS S’wal'ciBaS’ Dellvarea to

<^ee C Harvey's essay, "International corporations and Economic Independence; A .
S from Zambia" in the book, EcQ^mc 
independence in AfrJca^ ed. H-P. Ghai (E.A. 
I,iterature~Bureau pp.181 189.

Sunday Nation. December 8, 197H.

■ 27.

1975.
Letter from the Governor of the Central Bank 
of Kenya dated July 20, 1953'

Pniin Levs, nndAroeyeiopuK-^nu -mi “The Weo-Coloniala^m ,  

supra p.l23
qnnialism in Tanzania Vol.2 Policies, Sed“y L? Cliffe & J. Saul (E.A. Publishing 

House-, 1973), P- 308.
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Ibid.,201.

202.

203.

204.

205.

' Daily206.

201\

208.

Earthy
209.

Mo. 2 ofEmployment Act210.

211. letter dated September 1, 1973.
September 1, 1973.

Chapter 
1972.

The —. - - on May 3j 1976 as 
1976).

497, Laws of Kenya, Revised Edition,

J after 
pricing practices 
third of world • 
Source: "Transfer 

Paper by Robin Murray * 
presented at the Conference 
Pricing, j-xiovj.ta t o7P University of Nairobi (March 6-10 197«.)

, Mo. 2 of 1976 (Effective 
per Legal Notice No. 69 of

CircularReproduced in Daily Nat ion

ILO Report, Employment 5 Incomes and 
Equality^ supra, p. 452.

Frantz Fanon, The Wretched of bhe 
(Penguin Books, 1967)» P* 122

Nat ion 3 January, 10,' I968.

Readings on the Multinational Corporation 
in Kenya3 166.

Daily Nation, April 29» 1977.

The UNCTAD Manufacturing Division, 
their survey of transfer 
estimated that perhaps one 
trade was intra-firm trade. 
Pricing and the State", • -__ Transfer

Institute of Development Studies

Daily Nation,April 4, 1978.



1976.The Standard, June 23,212.

The213.

21^i.

T)aj.ly Nation, December 8, 197^*215.

Ibid.216.

African Standard, December 3> 1973•East218.
see The Weekly Review,. 219*

The Standard, December 15, 1978*220.

Tbe Weekly Review, March 22, 1976.221.

222.

sections 
for Finance has 
as 
or 
made

tion of
of L Standards, 
provide for

’ 217.

Circular letter from the Governor of the 
Central Bank, Ref. G.M. 603 dated 111/8/7^1.

The purpose of the Act (Chapter 496, Laws of 
Kenva Revised Edition, 1977) is "to promote the standardisation of the specification of 
commodities and to provide for the standardiza- 

^2 commodities and commodities and codes 
practice; to establish a Kenya Bureau of 

to define its functions and to 
its management and control..."

"East Africa Industries Supplement" 
Standard, March 30, 1978.

For the complete list, 
December 15, 1978.

The purpose of the Act (Chapter 5O4, Laws of 
Kenya, Revised Edition 1972) is "to majce 
provision for the control of prices and 
display of prices and for matters incidental 
thereto and connected therewith". The most 
important sections for purposes of this study 
are sections 5 to 9: Basically, the Minister power to fix maximum prices 

v'ell as power to determine cost of goods 
of any service. However, all orders under the quoted sections are subject to 

approval by the National Assembly.



-M27~

223.

The Weekly Review July 21, 1978.22il.

1972.225.

226.

221. R. Green in the essay, ‘Political Independence 
and the National Economy: am essay on the 
political economy of decolonisation" in 
African Perspectives ed. C. Allen, R.W. Johnson 
^Cambridge University Press 1970) p. 303.

East African Standard, March 25«

According to a.publication by the Ministry of 
Commerce and Industry (undated), the role 
of the Industrial Survey and Promotion Centre 
was established in 1971 in order"to enable 
the Kenya Government to take a more positive, 
approach to industrial development through 
catalytic action involving initiation and 
evolution of ideas regarding potential 
investment opportunities in industry. The 
Centres* main function is to identify and 
promote projects-by undertaking industrial 
surveys, pre-feasibility and feasibility 
studies in appropriate cases. The Centre also 
provides information and advisory services to 
prospective investors and conditions and 
procedures for establishing new enterprises,"
In interviews with officials of the Centre,it was 
impressed upon the writer that the Centre is 
gradually becoming important in evaluating new 
projects and that accordingly no foreign major 
projects can be established without the recomme
ndation of the Evaluation Section which is 
represented on the Nev; Projects Committee.

Letter from Local Director, Barclays Bank 
International Ltd. to the Governor, 
Central Bank of Kenya, dated September 2, 
1974.
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See Appendix II.228.

229*

Metal Box Annual Report 1971 >PP.12,10.230.

231.

232.

233.

1000 1070-71,” Tinies Nev;spapers 
18,88.”The Times 

Ltd. n.d.

Ibid., pp 213-^

W.J. Reader, Metal Pox-A History (Heinqjnann 
Ltd. 1976) p.7.

Continental Can (nov? knovzn as the Continental 
Group) is the world's largest packaging 
manufacturer. The cornerstone of Metal Box s 
business, whether at home or abroad, was the 
agreement signed with Continental Can in 19^0. 
Continental Can in 19^5 were holding 100,000 
Metal Box shares, about 61 per cent of the 
equity, and 25,217 shares, 12| per cent of the equity, in Metal Box of South Africa.^ The 
agreement between Metal Box and Continental 
Can was renewed in 19^5 on virtually the same 
terms as the original But the Antitrust 
legisltion in the United States of America 
did not favour the type of agreements being 
entered to by Continental Can(dealing mainly 
with patents and trade secrets) and Metal Box 
and toward the end of.19^9accordingly, the 
American Packaging Corporation was forced 
to choose the inevitable: to enter into new’ 
agreements designed to put the two manufacturers 
on a competitive footing in the sale of containers 
thus putting ah end to the market-sharing hitherto 
practised. The new proposals also entrenched 
the co-operation between the tvzo companies in 
respect to the sale of technical knowledge - 
Continental Can were to supply the required 
technical knowledge with in respect to can 
manufacturing. This was completed with a 
machinery agreement. There was an exclusive 
right afforded to Metal Box in their own 
factory, to buy Continental's machinery. 
(K.B. Metal Box territory, for containers.
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234.

235.

Approval was

4,000,000 2,000,000 6,000,000

386,666 1,159,99c773,333

■ ■■ 1

1

(or at cost 
and agreed

Shareholding
Before the
Scrip Issue

Scrip 
Issue Total 

Sharehold ing
Metal Box Overseas 
Industrial’- Commercial 
Development Corporation 
(ICDC) 
Industrial Development

and container machinery, was defined as the British Empire (except Canada, Australia, and 
New Zealand) and Israel, for crown caps^and 
crown cap machinery,-United Kingdom, Irish 
Republic, and South Africa). Within these 
areas Continental Can gave Metal Box an exclusive 
right to buy machinery at a 10 per cent discount

plus 10 per cent if no price were quoted] 
also to provide Metal Box with 

technical information.
The agreement -between Continental Can and Metal i 
Box was terminated in 1977 when it became 
evident that technology had changed and that the 
latter company had become only very remotely 
dependent on American technology. Metal Box is 
now free to pursue its separate way in can 
making and so of course is the Continental Group.

Metal-Box - A History, op>ci t. p.l89
(N.H. It was in 1948 that a nev? subsidiary 
was set up: The Metal. Box Company Overseas Ltd. 
The initial idea was actually not to make it a 
holding company controlling Metal Box’s 
expanding activities in foreign parts but 
rather in advance of nationalization. But 
nationalization did not take place as feared 
and accordingly the former factor later 
predominated and the Reading-based firm later 
became the nerve-centre of administrative control).

By late 1978, application was made by Metal 
Box Kenya Ltd. to the Treasury for the company 
to capitalise Kshs.13,426,670 of its unappropriated 
profits through the script issue mentioned in the 
text. Approval was granted in early 1979 and the 
shareholding structure became as follows:
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itOO,OO2133,334266,668
266,667 133,333

14,4004,8009,600
14,4004,8009,600

8,056,0012,685,3335,370,668TOTAL

236.

237-

238.
ti

239. barRaining":

(ii)

240.

’ See Appendix 
the products

III for the comprehensive list of 
manufactured by Metal Box Kenya Ltd.

35,200
9,600

17,600
4,800

400,000
■52,800
14,400

The 500 similar 
a. — — -

c 
DFKN.B. i.e. onshare in favour of

ICDC suggested tvro methods of valuing shares which 
smack of "bazaar-type of bargaining":

For many years, the company’s total financial 
commitments by way of cash injection from ovzn

Bank (IDB) Development Finance 
Comp.of Kenya (DFCK) Industrial Promotion 
Buildjng Ltd.
R.A. Panju
A.W. Investments Ltd. 
Kenya Commercial 
Bank Nominees Ltd.

a sliding scale as follows:
10,000 shares - shs.22 per share 
10,000 shares - shs.23 per share 
15,000 shares - shs.2M per share 
25,000 shares - 5hs.25 per share

K£ 71,750_______

(i) splitting the difference between the par value 
of Kshs.20 and the market value of shs.23 to ICDC

Fractional shares arose on ICDC and half-each; DFCK surrendered its half 
ICDC.

Letter from ICDC Ref. PE/15/2/pl6/p89 dated 
February 2, I965.acknowledging receipt of letter 
from the German concern dated February 5, 19b5*

ICDC Letter PE/15/2/p67/p9O dated February 15,1965- 
characteristics of the envisaged plant were: 
to 1,000 pieces per day of -4 gallons square 

» to the standard kerosene container which has 
filling hole in one top corner.
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cover ratios which ICDC took into241.

1967/681965/66 1966/671964/65

156 146 100112
94 125 12570apaidDividends
62 (25)* 2142Retained

242.

243.

-244.

reproduced in this study245.

Holmes, The Common Law (1923)246.

Dividend cover 
Dividend %

Profits available 
for distribution

Company
Board !

0.8
10%

The Dividend 
account were as follows:

1.6 . 
1%

1.7
7.5%

1.2
10%

The Multinational Corporations in Africa - A 
Document prepared' "by the UN Economic”Commission 
for Africa (Rex Collings, 1972), p.3.

The entire Agreement is 
as Appendix IV,

Bushell v. Faith' (1970) A.C. 1099, Hse of Lords, 
England.

resources towards increased investment has been 
less than Kshs.40, million whilst the return from th 
business through outflows overseas has been 
very ahead of that figure.

' Instruction No. 18 vras passed by the
Meeting of January 11,1979 and set new limits 

thus cancelling the earlier company procedures in thi! 
regard as per Company Instruction No. 11 dated 
8, 1976 (cancelling Company Notice No. 133 of 
April 30, 1974.)



247,

248. of

249.

250.

o >

251..

252. 5 p.321

25’3. Isfc Session, study

See 
Aid”, 

See Appendix VLi/hich illustrates the Personnel Structure in 1978.

Vaitos, op.cit., 153

''Perhaps the classic (;ase , of growth through 
imitation of for<^ign technology is the Japanese 
Originally the country earned a somewhat derisive 
reputation fo slavish copying, even duplicating 
equipment the use of which was not understood. 
With time, however, and especially after World 
War II, Japanese imitation became highly 
adaptive to local conditions and ultimately 
gave way to an independent capacity to innovate 
In such technical fields as photography after'■ starting out to reproduce the German models 
the Japanese developed their own independent and highly - quality innovations."
u‘?-»Egonoinic Hevelopment (McGraw- niii) dno Edition.

R. Pound, An Introduction to the Philosophy 
Pf Based on the Storrs Lectures deliveredto the Law School of Yale University in the 
school Year 1921-22 (Yale University Press 1922, 1954). ’

Vaitos, op.cit.

U.S. Senate, 85th Congress,

C.V. Vaitos, "Bargaining and the Distribution Returns in the Purchase of Technology by 
Developing Countries", essay appearing in 
Underdevelopment and Development ed. H. Bernstein (Penguin© Books, 1973) PP^317-8

It should be noted that the adaptation of 
imported machinery was carried out quite creatively:



and Foreign
V

254. Letter reproduced as Appendix

255.

256. March 16, ‘

This257.

Dividend Payments •258.

Ti/n 1'^115Gross 76/77
4,000,0002,200,00

• 750,000

(Source:

259.

Gross 
Withholdi- 
•ing Tax
Net

figures j 
Metal Box Kenya Ltd.)

Board Meeting, Metal Box Kenya Ltd., 
1973, Minute 13/73.

International Patent System Policy, Washington. 19^7^ p.3

77/78
3,000,000 5,000,000 4,000,000

^150,000 . 750,000 600,000
2,55O‘,OOO 4,250,000 3,400,000

supplied by the Financial Controler ,

S. Amin, Imperialism’and Unequal Development 
(the Harvester Press Ltd., Copyright: Monthly Review Press, 1977) p. 25.

refers to Appendix supra.

330,000 600,000
1,870,000 3,400,000

Apart from the loans granted by the Industrial 
Development Bank and the Development Finance iio-nm■ of Kenya, the company has also been enjoying ' 
overdraft facilities from Barclays Bank Kenya
Ltd. at levels ranging from Kshs.lO million 
to Kshs.3O million. The overdraft facility was 
increased recently after the.Government decision 
that companies in priority areas like manufactu
ring could borrow up to 100 per cent of their 
equity. Also alternative arrangements have beer, 
made to replace the present Stg£ 1 million ’

■ . ■ J, overdraft facility with Barclays Bank
in London by arranging an initial Kshs.30 million
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has

260.
nexus.

Feb.1979 March 1979Jan. 197Q

796975937

9039

ex Kenya
ex

8 88
88 8
&8 8Balance

Derrick Wyatt, "Choice of Law in Contract"261.

Remittances
Remittances
Barclays

2-57
38

I January 1979 to March 
Appendix• VIlJ

Balance
Charges 
Remittances

395
975

^7^ 
1,M88 

218
474
796

215
745

395
1,627

257

275
1,161

141

The following company’s 
Account borrowings gives 
•type of the the parent

forecast of Current . 
a good idea of the

UK £000’s
Excluding Betacans 
Current Account 
Balance b/f (Overdue 
Tinplate)
ChargesOverdue Tinplate 
Invoices

dollar finance through Citibank, Nairobi. 
Exchange control approval in this regard been granted and the finance will be by the 
discounting of dollar Bankers Acceptances in 
Nex^ York market.
The cash projections period 
1979 are shown as

Betacans Ltd^

The following company’
between the local company and 

company in the UK.
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The Modern Law Reviewj Vol 37, 1974, P- ^05-

262.

263.

Article 3, paragraph 2 of the Yugoslav Foreign26^1. Investment Lav/, 1978.

A History, p.l81MAtal Box-265.
181Ibi^, P*266.

267.

-268.

269.

270.

3 fruit 
made on ]

Wm.H. Muller &Cq. 
*
350 U.S. 963 (1955).

pc-n Commission has taken a very strict 
discounty systems granting fixed or 

rebates. They are considered
Of article -85(1) of the Treaty of Rome 

TJ’.conomic Community).

The European 
view of < aggregate 
violations 
(European

- - , V. Swedish American Line Ltd.
§24"?. 2d Bob (2d.'Cir. 1955), Cert, denied".

That is, of the type used for packing processed 
foods such as fruit, vegetables and meat. These 
PAos are mdde on high speed automatic equipment.

Sec. 1 of Sherman Act in the US prohibits contracts, 
combination or companies in restraint of trade.
Sec. 2 prohibits monopolization or attempts to 
monopolize any part of interstate trade or 
cornmerce or the foreign .commerce of the U.S,

International Licensing Agreements ed. G.M, 
Pollzien"& G.B. Bronfen (The Robbs-Merill Co. 
Inc. 1965) P.5.

" “ ■ Monopolies and Merger 
a monopoly exists in any 

supplier controls one-third
Within the meaning of the 
Acts, 19^8 and 19.65, 
industry where any r 
or more of the supplies.



1

Re European Sugar Cartel (1973) C.M.L.R.,65271.

272.
>

273.

(1)

(2) - a firm of local

packaging industry;

(3)

<«»)

(5)

had 
with

firm exclusively engaged’in the
, who had designed

X. such plantsparts of the world.

Sponsors included two local financial institutions 
a firm of local merchants and two German firms * as follows:

East African Industrial Promotion Services (K) Ltd.,- the main sponsors and 
co-ordinators of the project.

Bochumer Chemie Imhausen Co. m6H (BOCH) of 
Hamburg, a firm of industrial consultants;

had an initial authorised and issued capital 
170,000 ordinary

The total capital cost

The projected company, African Can Corporation 
Ltd. I - ’ ■ •■•••'
of £70,000 consisting of shares of shs.2O/- each, 
was to be £^2,500.

Transacandia Ltd. - a firm of local 
merchants, importers and exporters who 
for some years been closely associated 
the East African packagine industnv?

Karges - Hamma (KH) of Braunshwerg 
Germany, a firm exclusively engaged’in the 
manufacture of machinery for producing tin cans and r*'’’’*-’ •— 
built, commissioned and operated 
in many parts of the world.

Report compiled by Mr. P.C. Harris in accordance with .Minute 235 of the 15th Meeting of the 
DECK Board (letter to chief executive officer by Mr. Harris dated June 26, I965).

DECK.
It was proposed that a technical co-operation 

was to be provided by the German company-Karges 
Hammmer for a fixed fee of up to £20,000 which wac: 
to.be paid by issuing up to 20,000 ordinary sharps in ACCL at par. snares
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274.

275.

276.

Ibid. PP.2O3-M277.

278.

279.

280.

See Metal Box Kenya Ltd. Board Meeting Minutes 
of March 3, 1972.

This is a the common  indigenous people whose 
seems t- - - -

Letter from Manager of DFCK dated July 9, 1965 
to ICDC Executive Director Ref.6/3/12.

The setting up of the project was contigent upon Kenya Meat Commission and the Soroti 
Factory betvjeen them agreeing to take a total 
of 10 million meat cans per annum, and Kenya 
Co-Operative Creameries together with fruit and 
vegetable canners million A 10 cans and 5 
million round 6 oz cans per annum, a total of 
19 million cans per annum.

In 1974 Kenya Meat Commission put a claim of 
K£2OO,OOO in respect of below-quality cans < 

.-Stocks at KMC had become hollow tops. These 
cans became hollow tops some three months after 
being packed. Such cans vrere admittedly in an 
unsatisfactory condition "but not necessarily 
dangerous." (Board Meeting.Minutes, January 9,1975). 
About 12,000 to 15,000 cans manufactured during that 
period were in U.K. and between 17-,000 and 20,000 
cans were stock held by K.M.C. All K.M.C. stocks 
which were sent out between November 1973 and 
July 197^ were being withdrawn from markets in the 
U.K. Stocks of cans at K.M.C. at Athi River were 
not to be distributed. The.actual K.M.C. claim 
was as follows j

Production Report for June and July 1976 for 
the Board Meeting of Metal Box Kenya Ltd. held 
on September 10, 1976.

word in Kswahili meaning ordinary people, 
people or simply the bulk of the 

f common denominator
to be lack of economic strength.

Mpt-.al Box - A History p.l9^
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(a) - Stg.132,860.

See Daily Mafcion, June 14. 1979-281.

to Agenda for Board Meeting on March 5,282. Production Report for January 1976.

283.

284.

Formation285.

286.

231-

Pillage of the Third World op.cit. p.73The288.
Imperialism and Unequal Development, op.cit.,p.26289.

Local claim - Kshs.1,300.994.
(b) U.K., claim

Countries" 
Development,

Notes
1976,

p Jalee, The Pillage of the Third World 
(Translated from the f5?enGh by Mary Klopper, 
Monthly Review Press, I968) p. 79*

I.Illich, "Outwitting the ’Developed’ 
essay in Underdevelopment and 
op.cit. , PP*‘ 3^2-364,

Mahmood Mamdani/ Politics and Class 
in Uganda (Heinemann, 1976), p.2b7.

Stev/art, Technology and Underdevelopment 
(The Macmillan Press Ltd.) p. 123.

This is a novel by Upton Sinclair. Published, 
in 1906 The Jungle describes the factory-life in 
Chicago in the first years of the twentieth 
century.

(N.B. "UNCTAD had made estimates of the direct 
costs involved in overt technology transfer. The 
estimated costs of payments for patents, licences, 
know-how, trademarks, management-and technical fees 
were $1500 million in I968, or nearly O.5 of Gross 
Domestic Product, and 5 per cent ,of exports.
These'figures need revising upward to include 
underpayments through transfer pricing, and to
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op.cit.

124290.

291-

292.

293-

Clause294.

Imperialism and Unequal Development> op.cit. p»77295-

14 of the Agreement between the UK company 
and its subsidiary in Kenya.

Tfichnolop;y and Underdevelopment j p.

include the cost for technology transferred 
implicitly via foreign personnel, not 
involving overt technology contracts. Imports 
of machinery, equipment and chemicals cost 
Third v/orld countries $18,420 million in 1968. 
Assuming one-tenth of this cost v/as a return on 
the technology involved in their production, 
this vfould more than double the cost of techno
logy transfer, bringing it up to 10 per cent of 
exports. (
UNCTAD has also estimated the likely rate of 
increase of overt technology payments:it -is • 
estimated that these payments will rise by around 

• 20 per cent oer annum to 19f^0, raising the 
total cost to' $9000 at that date, or 15 per cent 
of total exports. Assuming that the non-' 
overt costs rise in line, then by I98O as such 
one-third of third world export receipts may 

be required as payments for technology." 
Stev/ard, Technology and Underdevelo pment, 
pp.123-4

Article 22 para 2 of the Foreign Investment Law 
of 1978- more information see John G. Scriven, 
"Yugoslavia’s New Investment Law", Journal of

■ Trade Law, Vol. 13 No. 2, March/April 1979. 
Zenith Radio Corporation v. Hazeltine Research, Inc 
595"U.S.1OO, by 8.Ct.1562 (flay 19, 1969.
In the UK, the Restrictive Trace Practices Act. 
1956, provides for the exemption of certain 
agreements from registration.-
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296.

whether 
to the

Some of the claims by the local subsidiary 
tha^ profits have been reduced by low prices 
al "I wed by the Price Controller on its products do' not carry much weight as the factor here 
mir;ht be inability to cope with the bargaining 
competition in the plastic sector. The 
company has asserted that if it is not allowed 
to increase its prices and the present rate 
of wages continues, "then there is not a

■ great deal of future... in the plastic 
operation." However, the company’s excuse for 
low sales performance has been questioned by 
one of the shareholders, ‘the ICDC. At the Board 
Meeting of January 26,1?73, the ICDC representative 
noted that there were other plastic companies in 
Kenya v/hich were not continuing to show losses. 
He kneiv of one or two companies v/hich made 
prof’its and re-invested the profits. He wondered 

" the reasons given were contributory
losses at Ruaraka, or whether there 

could be defects in management and marketing 
which also were responsible for the unsatis
factory situation.



After (Oxford297.

298.

"Medicines and299.

Note,

300.-

The Standard, December 12,301.

The Times June 7> 1978.302.

303.
I

*30^.

Julius Nyerere, Freedom and 
University Press) 1968.

Muller in "Drug Companies and the 
New Scientist Vol.70, No. 998, 21K1

"Standard Doctor", 
1976.

R. Blackburn, "The Unequal Society in the 
Incompatibles, pp.19337*

Quoted in M.
Third World"
April 1.978 p.

Lail "Medicines and Multinationals - Problems 
of Transfer of Pharmaceutical Technology to 
the Third World", Monthly Review/p. 25* /supra 

however,.‘that advertising directly to
■ consumer can create warranties to them. In 1932 
Arnerican case Baxter v. Ford Motor Corporation 
the manufacturer was held to be liable because 
a windscreen advertised as shatterproof did in 
fact shatter when struck by a stone.

Mr Joseph Kamotho, MP for Kangema constituency 
when*contributing to the debate on the Medical 
practioners and Dentists Bi,ll in July 1977*

The following quotation from Harvey Teff’s book. 
Thalidomide " the legal aftermath (Sexon House) 
"1976, p.lO, is appropriate: ’
"Pursuing a personal injurious claim through 
litigation is not the happiest of experiences 
at the best of times. It need hardly be stressed 
how much more intimidating and distressing such a 
project"must have been for parents pitted 
against a powerful company with the financial 
resources to withstand and unsuccessful outcome 
while needing all their innter strength to 
cope with the day to day needs of their children 
and survive intact as a family unit.



305.

306. Harinondsworth Penguin (1968) p.53.

Ibid.307.

308.

309.

Ibid.310.

British American Tobacco, Annual Report, I967.311.

312..

The
itself a violation of the Sherman Act 

was good or 
—■was a

every price fixing agreement 
--- one form of to fix prices, whether 

involves power to coii- 
arbitrary and

price fixed 
— chance’? unreasonable price of tomorrow.

See the summary of the concessions by Stephen 
Langdon in "The Multinational Corporation in the Kenya Political Economy", an essay in 
Readings on the-Multinational Corporation in Kenya op. cit ., p. 172^ :

W?th regard to price fixing, U.S. Trenton' 
F'.tteries case US 392) offers the established 
"legal position. In this case, 82% of the market 
in pottery fixtures was controlled by 23 
corporations who’had,conspired to fix prices, 
issue was vzhether this action by the companies was in ' — * 
or whether the effect on the public t- * 
bad. The Supreme Court held that this' 
per se violation and went on to say:
"The aim and result of • *
if effective, is' the elimination of

• competition. The power 
reasonably exercised or not, 
trol the market and to fix 
unreasonable prices. The reasonable 
today made through economic and business becomes the

Richard Eglin, "The Oligopolistic Structure and 
Competitive Characteristics of Direct Foreign 
Investment in Kenya’s Manufacturing Sector", essay in Readings on the Multinational 
Corporation, p. 119•

Unpublished LL.B.Ill Dissertation; available 
in the University of Nairobi, Main Library.
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The Standard, May 17, 1979*31*.

315.

316.

317.

318.

319..

320.

321.

’Poaching’ 
Appendix

( Profits"
For some solid and

Transfer oJL 
hftchnolQgyL-J

of Technology- 
Patents and 3^

on the Transfer
and Exploitation of

P - 4

and- Technology Act, 
Printer)

Government of Mexico, •* *__
Trade Marks .(n.d.) forward.and the Use

Hilary Ng’weno, "Juggli’^g the 
World Paper, T4ay 1979 P.7.

The above figures are taken from an internal 
memorandum- between Treasury officials dated 
17th August 1978.

a letter to Daily Mati6n, August 27, 1976 
bv Dr. Muro on "Traditional Medicines and ijy foreigners " Shown here as

u Kaolinsky, "inappropriate Products and Tech
niques in, TOC 8: The Case .of npe.??-fast Ponds 
in Kenya "vjorkinR Paper" Supra
The Science and- Technology Act, No. 3 of 1977 
(Government

Once it is established, it may be maintained 
unchanged because of the absence of 
competition secured by the agreement for a . 
price reasonable when fixed. Agreements which 
create such potential power may well be held 
to be in themselves unreasonable or unlawful 
restraints. Without the necessity of minute 
inquiry wh£her or particular price is reasonable 
or unreasonable." •

Technology-Policies relating to 
of the countries of the Andean Pact : 

rSsiiT^undations-: TTt^idy by Junta del Aerde ^F^tagena at The request of the UNCTAD Secre?Ste UNCTAD TD/107/107 9 1971) p.26.



(1) apparent

' (2)

(5)

(il)

(5)

(6)

(7)

(8)

settled

the 
a

Substantially reduced employment 
implications and increased imports due 
to*the use of estate cultivation rather 
than smallholder cultivation of pineapple.

revenue- (snd artificial 
’unprofitability' of the subsidiary.

Apparently high commission r,ates form manage
ment and technical services, given that 
subsidiary already pays the full costs of the 
recorded personnel and their families*

in terr;

A situation in which tariff concessions 
designed to make exports from less 
developed countries more profitable have 
accrued to the company rather than to Kenya.

A substantial loss of foreign exchange 
might be occuring due to the 
underinvoicing of exports.
A consequent loss of tax 
foreign exchange) due to

A continuation of these trends since 
service layments have been timed to reduce 
future profits.
/ and all disnuten ar® to be
“ .of

comprehensive analysis, it is a must to 
read the article, "Export Oriented Growth: A 
large International Firm in a Small Developing 
Country" by R. Kaplinsky (December 1977) - 
unoublished. Here it is worthy quoting some 
points made by Kaplinsky regarding Del Monte 
(note that the author does not refer to 
the company by name but from the profile given 
there is no mistaking that the company under 
discussion is Del Monte). "It would appear 
that the balance of the advantage lies with 
the company rather than v/ith Kenya. This can be 
illustrated in a number of ways. The operation 
in Kenya has led to: .

Subsidised 'loans’ to- the company through 
accounts receivable.

Substantially reduced bargaining power in 
future since the company has achieved 

nearer monopoly for over thirty years / 
International Chamber of Commerce rather“ 

• than in terms of Kenyan procedures, and



322. Developing

323..

324.

325.

326.

327.

* 328.

Neverthe less, there has been a demand in the

Kaplinsky, 
Country".

Application
for*See Appendix -Kt y

, "Public Enterprises and Co
Kenya and Tanzania - Some Comparative - • 5

Traditionally, English company law does not, 
v;ith one or two minor exceptions, directly 
recognise the interest of corporate employees: 

"On the whole the employee, as far as 
English company law is concerned, might 
as well not exit : directors cannot, 
in exercising their powers, take direct 
account of the interests of the employees" 
(See Wedderburn, Company Law Reform, Pabian* 
Tract 363(1965), P* 14.

rirvan Economic Nationalists v. Multinational 
Corporations: Revolutionary or Evolutionary 
Change?" in Multinational Firms in Africa 
op.cit. p- 52.

"Export Oriented Growth:* A Large 
International Firm in a Small Developing 

p. 7

to the New Projects Committees 
Approval Project - Form A,

Pheroze Nov/rojee, 
operatives in I.. Illustrations", East Africa Law Review 
Nos. i 2, 1972 pp.
qpe George Goyda, "The future of Private 
Enterprise: A study in Responsibility (1951) -

■ article reproduced in Who Controls Industry
in Kenya, op.cit., pp.240-41, and also reproduced 
3^f-J7vrri<atende , M.R. Chesterman, P.A. Thomas 
and S. Mann’s, The Lav? of Business OrganisationsEast and Central Africa (E.A. Literature Bureau, 

' T9'76), p. 4bi.

r P K Sawyer, ed. , East African Law andSocial Change (East African Publishing House, 1967)
Introducrronp,9*



C. -

Lord Bullock. The

(

UK for genuine the running of industry, 
of r . • . ’ ’under the Chairmanship of

The inability or unv/illingness fco change the 
economic structure to meet the intended reforms 
will make the whole exercise futile:

"...A growing number of laws considers 
workers’ representation as one of the 
outstanding*points of legal reform. 
Nevertheless, terms like ’participation’ 

•co-determination’ and ’workers representa
tion’ are used for concepts which lastly 
have nothing more in common than the 
wording. Furthermore, in spite of the 
widespread claim for co-determination, 
no law has up to now clearly defined its 
aims and consequences. On the contrary 
in order to facilitate compromise, 
preferences is given to a sometimes 
hopeless ambinguity of expression 
ingeniously concealing the real 
■implications. In fact Workers’ representation 
reflects the wish for co-determination in 
the true sense of the word. Hence no law

The Bullock Reoort has been said to constitute 
by far one of" the most thorough and thoughtful 
examinations of the impact of employee partici
pation on th© customary rules of company law. 
Effective employee representation on the Board will undoubtedly brinft^fundamental changes in the 
ownership rights of shareholders. Company Law, 
as Lord Bullock points out, is presently • 
’’largely based on the concept of ownership” 
a situation, if structurally changed would bring 
about far-reaching interactions in the class 
structure in the capitalist edifice: (See D.D. 
Prentice, "Employees* Participation in Corporate 
Government - A Critique of the Bullock Report", , 
Canadian Bar Review, Vol, LVI, p, SSy

Workers’ participation in
‘ . That is VJhy a Committee

Inquiry on Industrial Democracy was appointed 
IL--’—. Lord Bullock. The

Bullock Report (Cmnd (1977) recommended
the introduction by law of a system of 
industrial democracy in all companies employing 
more than 2,000 employees. Employees and share
holders should be given equal representation on 
the board and there should also be aTi indepe
ndent co-opted third element on the board.
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329.

330.

331-

■332.

333.

33^1 •

Quoted in New York Times, September 22,1973,p.3?335-

336.

M. Mann Western

Source 
in the
Law"-

introducing participation wiXl ultimately 
assist replacing its company lav; by an 
enterprise regulation dominated by 
radically changed decision-making procedures. 
Co-determination is however by no means only 
a problem of reorganizing enterprises. 
It also affects collective bargaining and 
strikes. VZhopver supports the claim for 
participation should therefore openly state 
whether he is vzillmg to accept these conse

quences and to vzhat extent.
: An Article "Workers Participation 
"Enterprise-Transcending the Company 
in Modern Law Review, Vol. 38, Jan-. 

1975> No. 1 p. 21.

Consciousness and Action Among the 
^Working Class.

Julius Nyerere, Presidential Circular No.l 
dated January 10,1970,

NUTA: Its Organisation^ Operation 
“Post-Arusha Era, Examination Paper 
bf Dar es Salaam 1972, p.3O

M. Mwanda, 
and Role in 
UHiversity
H Maoovu, Tbe^Organisationand Participation of 
Workers in Tanzania, Economic Research Bureau 
p^r no?/2-1J University of Dar es Salaam, pp. 
14-27.

Nowrolee, "Public Enterprises and Co-operatives 
in Kenya and Tanzania - Some Comparative 
Illustrations" p.

Samir Amin in his Introduction, "The Multinational 
Corporation in AfricaiTije International Capital
ism" in Multinational rirrng in Africa, supra, p.l6

Silvin Brucan, "Locking theChastity Belt", World 
Paper, May 1979> p.6
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337•

338.

Ibid.5 pp.317-8339.

340.

341. 1974) pp. 108-10.

342.

343.

344.

345.

346.

347.

348. £pmpany Law and P^pitalism

Ras Makcnnen, 
COxford U-.l-

— J Pan-Africanism from Within 
University Press 1973), P. 2^5.

Palmer, 
Iri vol.

See Christopher- Mulei, "The Predicament ofthe Left 
in Tanzania" East Africa Journal^ August, '1972 
Vol. 9 No. 8.

Panaf Great Lives, Kwame Nkrumah, (Panaf Books 
Ltd. 1974) pp. 108-10.

See Christopher- Mulei,

"Evils Merely Prohibited", article
British Journal of Law and Society^

3 No.l, Summer 197

Girvan, "Economic Nationalists v. Multinational Corporations :Revolutionary or Evolutionary 
Change?" op.cit. p. 37

McGreKor, "Social Research and Social Policy in 
the 19th centruy", (1957) VIII.

Report of the Select Committee on Criminal Law 
yRlating to Capital Punishmenr in Felonies ■(^Parliamentary Papers 1819 Vol. 8(1) no. 585,8)

I. Shivji, "Tanzania : The Silent Class .Struggle 
essay in Socialism in Tanzania supra, pp.313“4

J.T. Winkler, Review of

Onesmus K. Mutungi, Business Organisations and 
^Africanization* of Commerce and Industry 

"in Kenya- A Dissertation to the Yale
' Law School in partial fulfilment'-^ of the 

requirements for the Degree of Doctor of the 
Science of Law,

Tom Had'den, Company Law and Capitalism, supra 
pp.xxiii and 477.



-4MQ-

(op.cit.),

3^9.

141Ibid., p.350.

351.

352.

T, 
in

Letter to P.V. 
V/orks> Moscow

(op cit.), in The British Journal of Law and 
Society Vol- 1 No. 1 , Summer 1974.

AnnekoVj Marx/Engels, Selected 
1962i Vol. Il, p. 446.

Willy Munyoki Mutunga, The Rent Acts and the 
Honsinp; Problem in_ - A Dissertation
submitted in part fulfilment '■ 9^* th® Degree of Master of Laws, the University of Dar es Salaam, 
1974.

Szentes, "Status Quo and* Sociali-sm" Essay 
Qnnialism in Tanzania /ol. 2, op.cit. ,p.346.
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