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ABSTRACT

The dissertation focuses on urban land development in Kenya, using Nairobi city
and bordering urban areas as a case study to illustrate critical problems of metropolitan
planning in Kenya. The study is an attempt to assess the planning and management of
urban land development by agencies of the central government, local authorities and
private land owners, and explores the role of planning law.

The planning law is ineffective in the planning and management of urban land
development. The law is dominated by statutory provisions which were imported in the
form of ordinances or legal orders and the law exists in numerous pieces of legislation.
The management of government and trust land is merely symbolic and the plamﬁng
function is carried out by representatives of the central government with no real
participation of local authorities. In such situation, the law promotes conflict and
competition in the public domain instead of cooperation and coordination in planning and
further weakens the planning capabilities of local authorities.

There is a lack of relevance of the planning law to existing urban planning and
management problems in Kenya. The communities feel that compliance to the provisions
of planning law would not improve their standard of living. In the study area there is
widespread lack of enforcement of planning law provisions, and disregard for planning
for the environmentally sensitive areas and community recreation open spaces. In the
planning process, private land owners and developers are left to operate without clear
policies and guidelines. The results of the field study show that the present planning
activities such as the subdivision of land and its development may ultimately lead to more
degraded living conditions for those living in urban areas.

The research has concluded that local planning has been ignored and planning by
the central government departments and agencies does not take advantage of private

initiatives of companies, cooperatives, joint public-private developments and private
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developments by individuals in the diverse frechold land development arcas. This has led
to a weak local economic base and inappropriate management of the urban environment.
Planning law which exists in the form of ordinances and legal orders should be
consolidated into a new Planning Act. A strategic model, a planning law model and an
integrated model involving local levels are presented. They will serve 1o facilitate
individuals and organizations in planning and management of urban land development in
the study arca and Kenya in gencral. Arcas that have been discussed in the strategic
model include widening the scope of policies and philosophy of planning, improving
planning and management organization, local planning in the context of local authorities,
coordination of privale initiatives and unifying planning law into one Planning Act. The
planning law model will become the framework for the legislation of the new Planning
Act. More interaction between the local authoritics and their communities, and clearly
stated levels of policy making and jurisdictional planning are some of the areas to be
improved in the model. The integrated model suggests organizational relationship and

implications for land ownership and its development.
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CHAPTER 1
INTRODUCTION

1.0 Introduction

Urban land development has become an important issue in recent years, especially
in developing countries. In Kenya, land development issucs in the urban areas are
sensitive and complex because more people rely directly on land for sustenance than ever
before (Kenya, 1989:130). Comparative statistics on urban population go back to 1948
(Physical Planning Department, 1978:34), when the propartion of urban population was
5.1 per cent of the national total. The urban population increased to 7.1 per cent by 1962,
and during the period between 1962 and 1969 the population further increased to 10.1 per
cent of the total population of Kenya and remained at 1,082,437.

In the 1979 census, the urban population showed an increase of 7.6 per cent and
was 2.3 million out of a total of 16.1 million Kenyan population (Kenya, 1979:207). The
population had increased to 4.0 million by 1988. It is expected that it would rise to 5.6
million by 1993, an increase of 40 per cent since 1988 (Kenya, 1989:247). The total land
area of Kenya is 582,646 sq km, but only 18 per cent of the area is medium and high
potential agricultural land (Kenya, 1979:171). In 1989, two-thirds of Kenya's estimated
total population of 21.4 million lived on this prime agricultural land (Kenya, 1991a:31).
Because more people live within this small proportion of land area there is more pressure
to convert the agricultural land into urban land uses.

These statistics serve to illustrate the increasing process of urbanization in Kenya.
With the rapid urbanization and an increase in the number of cities and urban areas
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2
(Kenya, 1991a:34-35), there is a critical need to plan, regulate and manage land
development, This presents a challenge to both public and private scctors especially in
the funding of urban physical and social infrastructure and in the creation of jobs (Kenya,
1986 and Kenya, 19912a:36). There were more challenges throughout the 1960s, 1970s
and 1980s (Wescott and Obudho, 1982:48-49), and the emphasis was on rural-centred
regional development planning (Edwards, 1968 and Funck, 1974).

Planning responscs to urbanization have been in the form of developing growth
poles and service centres. The approach was based on the view that the poles and centres
are o function as "growth points” that can lead to the growth of small towns. This was
seen as the effective way to decentralize development which was at that time
concentrated in one or two cities such as Nairobi and Mombasa. The small towns in turn
were to trigger development in their rural hinterlands leading 1o reduced growth of the
larger cities such as Nairobi and Mombasa,

In fact, planning and management of urban land development was not emphasised
as an important dimension in the development process throughout the 1960s and 1970s.
This was due to a bias in rural development and the assumption that the majority of
people in Kenya were to remain rural, engaging in agriculture as their only source of
livelihood (Obudho, 1984:379-380). Unfortunately, even in these "urbanized" growth
points, management of urban land development was never considered relevant.
Therefore, implementation of urban land development projects and programmes through
instruments such as an urban development plan, a structure plan or part development plan
failed in spite of their elevated status as statutory policy guidelines in implementation and
as Obudho indicated:

Only as pressures of accelcrating urban growth in Kenyan urban centres

pushed beyond local staff and finance capacity, have problems began to

emerge with such rapid rale and on such scale, that they have become

visible to administrators, social scientists, technicians and politicians
(Obudho, 1984:369).



3

At the present time, the planning and management of urban land development
activities in 148 gazetted cities located in 136 local authorities are matters ol serious
concern (Kenya, 1991a; Kenya, 1992; and; and Weekly Review, 1989a:5-10). The
usefulness of cxisting planning law as an instrument of planning and management of
urban land development is also questionable (Yahya, 1976:118). Private developers, and
the government departments have initiated urban development projects without regard Lo
provisions of the planning law (Weekly Review, 1989¢:8-9). The disregard for planning
law in urban land development is evidence of existing conflict in the policy and local
level planning (Weekly Review, 1989h:9), especially in the context of jurisdictions of
local authoritics. The failure of planning law in Kenya is duc to the inadequacy of the
provisions in the law, which can make local authoritics effective in the planning of land
development (Nation, 1991b:14-15).

The research on these issues will consider the planning and management of urban
land development by organizations and individuals, Data on planning and management
of urban land development by the organizations and individuals will be used and will be
collected through a ficld survey. Sclected local authorities in Nairobi and bordering
urban areas will be covered by the survey and a few sample areas will be studied in some
detail. A review of the planning law to assess its usefulness in guiding planning and
management of urban land development will form part of the data as it is considered

essential to the study.

1.1 Problem Statement

In Kenya, the concerns related to development planning are not so much locused
on how resources are made available but on how to accommodate development actions in
the public and private domains. Occasional government and local authority responses to
coordinate planning for urban development has not been effective and this has attracted

the attention of planners and policy makers (Standard, 1990b:8). In 1984, the response at
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the urban local authority level was an acknowlcdgment that continued tllegal and
unplanned development in Nairobi had hecome a challenge to the local authority (Nairobi
City Commission, 1984:623). Onc of the initiatives by the central government to solve
some of the problems was the cstablishment of a National Coordination Committee on
Urban Land Use Planning and Development (NCCULPD) in 1988 and the publication of
a "HandBook on Land Use Planning, Administration and Development Procedures’ in
1991 (Kenya, 1991¢).

Breheny (1983:104) has argued. that ¢cven with the most dynamic urban
development policics, implementation of such policies will not be effective without an
equally dynamic and relevant planning law which is the most important instrument in
land usc planning. In a developing country like Kenya, with an ¢cconomy, controlled by
public and private sectors, planning law can clarify arcas ol policy mandates and
jurisdictional planning, the responsibilities of government departments, agencies and
local authoritics. Provisions of the planning law can further guide development activities
of private urban land owners and developers. The planning law, besides being applicable
1o short and long term urban development activitics, rellect relationships between land
resources and socio-cconomic conditions.

The problem of urban land development and inadequacies of the planning law are
generally applicable to most of Kenya. However, Nairobi city and bordering urban areas
are exceptional and they require immediate attention for three reasons. First, they have
continued Lo grow in area and in population size. Second, there has been poor planning
and management over the years. Third, Nairobi city and its bordering urban areas are the

largest single urbanized region in Kenya (Figure 1.1).



Figure 1.1: Nairobi City and bordering urban areas: Regional context
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The present study is an examination of urban land development policics and how they are
coordinated and implemented. !

The relationship between growth of population, increase in the number of citics
and the need to plan and manage urban land development in view of the limited
agricultural land is more apparent in Nairobi city and its bordering urban arcas than other
urban centres in Kenya. The region has comparatively high rate of urbanization which
reflect the national trend. In 1962, Nairobi alone accounted for 39.8 per cent of urban
population in Kenya whilc in 1969 it was 47.0 per cent (Physical Planning Department,
1978:35). During 1979 and 1989 the population of Nairohi accounted for 39.9 and 36.0
per cent of the national urban population respectively. The decrease in population is due
to the changes in the distribution of population among the urban centres of the region
(Kenya, 1983; Kenya, 1989:33: and Standard, 1990b:8). Table 1.1 shows that the
provisional 1989 census results for Nairobi and surrounding urban centres to be 1.4
million (Kenya, 1991a). A summary ol the arca and land use types for Nairobi city is
shown in Table 1.2.

The research on the planning and management of urban land development was
carried out in relation to four types ol organizations (Table 1.3). The first category
includes organizations with their operation extending beyond the study area, but have a
continued influence on urban land development. The two central government
departments and two service corporations: Department of Lands and Physical Planning
Department; and Kenya Power and Lighting Company (KPLC) and Kenya Posts and

Telecommunications Corporation (KPTC) are included in this category.

1, In this study the deﬁnili_on of 'policy_ztccnrding. to McAlpine (1978h:7) is adopled, and it is defined as: a
statement of management intention which when implemented can alfect fundamental structure of a society
and the way it will develop in the long term.



Table 1.1: Population of Nairobi and surrounding urban areas, 1979 - 1989

URBAN 1979 1989 PERCENTAGE OF 1979 | PERCENTAGE
CENTRE CENSUS | CENSUS | TO THAT OF 1989 CHANGE
Ongata Rongai
Centre (Olkejuado
County Council) n/a 5,800 n‘a n/a
Kariuri Urban Council n/a 14,800 n/a n/a
Ruiru Town Council 1,718 11,800 0.2 586.9
Kiambu Municipality 3,669 4,400 0.4 19.9
Kikuyu Town Council 3,961 5,900 0.4 49.0
Ngong Trading Centre
(Olkejuado county 4,004 9.300 04 132.3
Council) '
Athi River Town
Council_ 9,760 23,000 1.0 135.7
Limuru Town Council 1,728 1,600 0.1 -7.4
Machakos
Municipality 84,320 116,100 8.6 37.7
Kiambu County
Council n‘a n/a n/a n/a
Thika Municipality

41,324 57,100 4.2 38.2
Machakos County
Council n‘a n/a n‘a n/a
Nairobi City Council 827,775 1,346,000 84.6 62.6
TOTAL 978,259 | 1,446,300 100.0

Note: n/a mean not applicable.

Source: Kenya (1991a:34-35) Economi ey Naijrobi: Nairobi: Central Bureau of Statistics,
Ministry of Planning and National Development.

The second category covers the urban local authorities which in the study area
include Nairobi City Council and three selecied bordering local authorities. These local
authoritics have a jurisdictional mandate to plan and manage development of urban land.
The third category includes land buying companics (LBCs) and cooperative societies
(LCSs) which are involved in urban land development through mobilizing finances to
buy land, subdividing the land and then allocating plots to members. Finally, the fourth

category includes individuals who own small parcels of land that can be developed.



Table 1.2 : Area and percentage of land use types in Nairobi as of 1990

PERCENTAGE

LAND USE TYPE

Residential

Industrial/Commercial 318 4.6

Infrastruciure 15.9 2.3
|| Recreation (including Nairobi National Park) 128.4 18.4

Agriculture 96.8 13.9

Others (gazetied forests, riverine area, natural
forests and deferred or open land)

TOTAL

Source: Kenya (1990b) Land Use Map of Nairobi and Vicinity. Nairobi: Depariment of Surveys

and Remote Sensing, Ministry of Economic Planning and National Development.

Table 1.3 : Types of Organizations

CATEGORY OF ORGANIZATION TYPE OF ORGANIZATION

First Central Government Departments and Corporations
Second Urban local authorities

Land Companies and Cooperative societies
Individual households

There are two research questions that emerge so far. They are:

1. How do planning and management of urban land development in the study area relate
to the activities of the two central government departments, the service corporations,

Nairobi city and the bordering local authorities?
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2. How is the planning of land, privately owned through land buying companies,

cooperative societies and by individuals, integrated into urban planning and management

in the study area?

Thesc questions arise from the fact that the process ol planning and management
of urban land development is inexact (Nation, 1989a:6; Nation, 1989b:15 and, Nation,
1992¢:22), and in part is due to the very nature of planning law in Kenya. The law is
comprised of numerous pieces of legislation and unwritten customary law instcad of a
unified law (Onalo, 1986). The complexity of planning law produces competing and
conflicting urban land use planning and management sitwations. The competition and
conflict make the responsibility for planning policics and implementation of the policics
in the local authority areas more difficult. Consequently, the application of planning law
without caoperation and coordination from jurisdictions promotes ineffective urban land
development practices. In Nairobi and its cight bordering local authoritics planning is
characterised by ad hoc decision making and management strategies. The main issues in
the nature and process of decision making in planning are the ownership of land and the

responsibility for planning. This lcads to the last question in the study:

3. What is the role of planning law in the planning and management of urban land

development in the study area?

1.2 Objectives of the Study

The study has five objectives. They are:
1. to determine how public and private organizations identified in the study arca plan and
manage development of urban land; and how individually owned private land is

integrated into urban development.
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2. to ascertain whether there are variations in planning and implementation of urban land

development proposals according to the types of land awnership.

3. to assess the implications of planning and management practice(s) based on objectives

(1) and (2).

4. to review the planning law and its use in planning and management of urban land

development in the study arca, and

5. to synthesise and interpret findings in objectives (1), (2), (3) and (4) with a view Lo

evolve and recommend alternative urban planning models.

1.3 Scope and Assumptions of the Study

The scope of the study is limited to the philosophy and practice of planning and
management of urban land development in Kenya. In carrying out the study, it is
recognized that the present urban environment is primarily 2 result of the interplay of
national and international factors.2 The study will focus only.on the local and regional
factors within the national context.

The various organizations, who own urban land and who are agents of change in
the planning and management of the urban environment, and the role of individuals as
owners and developers of small parcels of urban land, will be considered. The study
includes consideration of the role of planning law in regulating urban land use planning
and management. The field research will cover Nairobi city and bordering urban areas
and is treated as a single metropolitan area (Table 1.1).

There are four assumptions in the study which are:

2 See W.T.S. Gould (1992) on funding urban development,
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1. Existing urban land usc planning, and management practice(s) in Nairobi city and
bordering local authority arcas are partly a result of urban land ownership patierns which
restrct effective coordination. It is also due to the existing planning law which does not
enable such coordination. This assumption is bascd on the observation that planning and
management of land development in the study arca do not distinguish between land

ownership and the responsibility of planning.

2. There seems to he ambiguitics on policy directives and territorial jurisdiction. This
situation discourages effective involvement of urban local authoritics in planning and

development,

3. Citizens, local authoritics and central government are concerned about urban land

development problems in the study arca.

4. Planning law is important but docs not play its role in the coordination, and as the basis
for responsibilities in making planning policies, and in local planning and management
within territorial jurisdictions.

The significance of the study is in its focus on investigating the influence of
central government organizations on the planning and management of urban land
development. The study includes the consideration of the existing planning law, the local
level institutions in planning and devclopment, and land ownership. The relationship
between these aspects is key to understanding why poor planning exists in Nairobi city
and bordering urban arcas. The recommended models of planning and managing urban
land arising out of the study will be an auempt to offer alternative future directions in

urban planning.
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1.4 Organization of the Dissertation
This disscrtation is organized into cight chapters. Chapter two deals with the
mcthods used in carrying out the rescarch. Chapters three, four and five review the
literature on urban land development and management.  In chapter six, cxisting
provisions of planning law in Kenya are reviewed. Analysis of ficld data is presented in
chapter scven, while discussions and conclusions with the reccommended model of

planning are included in chapter cight.



CHAPTER 2
METHODS

2.0 Introduction

The methods of data collection in the ficld are first described. This is followed by
a description of the types and sources of data, including methods of analysis and
presentation. Various limitations of the methods are indicated and discussed at the end of
the chapter. The survey questionnaires and interview procedures were approved by the
Office of Human Research and Animal Care (OHRAC) of the University of Waterloo. A
Research Clearance Permit was obtained for collection of data in Kenya after submitting

two copies of the research proposal and payment of necessary fees (Appendix 1A).

2.1 Data Collection Methods: Overview

Figure 2.1 shows the four main stages of data collection and tasks accomplished
at each stage. Out of the twelve local authorities (Table 1.1), eight share border with
Nairobi and four were selected for a more detailed investigation.3 Field data were
collected from the four local authorities which are Olkejuado County Council, Kikuyu
Town Council, Ruiru Town Council and Nairobi City Council (Table 2.1). Ten land
development arecas were further selected from each of the local authorities (Table 2.1 and
Figure 2.1). Urban land management data for the areas indicted in Table 2.1 were

collected from the Land Registry of the Department of Lands,

3 Olkejuado is counted once in the table because both On i
s g aus gata Rongai s rona i
County Council gai and Ngong are part of Olkejuado
13
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Figure 2.1: Stages of Data Collection
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The need for adeguate representation of the land ownership types, styles of urban land
development along the lines of ownership and outcome of land development activities
were used as criteria for the choice of survey arcas. Houschold questionnaires were

administered (o the same areas.

Table 2.1; Local Authorities and sample areas

DATA COLLECTION AREAS
. Ongata Rongai

LOCAL AUTHORITY

OLKEJUADO COUNTY COUNCIL

KIKUYU TOWN COUNCIL . Kinoo
RUIRU TOWN COUNCIL . Langata Development
. Alli Juja-Wendani

. Mwana Mukia

NAIROBI CITY COUNCIL . Zimmerman Development

. Mathare North

. Karen Langata

. Kangemi
Spring Valle

The ownership types of land include public (government and trust) land and
private (company, cooperative socicly, public-private joint development and individual)
land. There were four selected Jocal authorities for detailed study (Figure 2.2), and ten
sample areas which include companies, cooperative societies, public-private joint
development and the frechold where questionnaires were administered. The sample arcas
represent situations in which land is accessed, planned and developed. Among the
selected freehold arcas, Karen Langata, Spring Valley and Mathare North have formal
plans. The others which include Kinco and Ongata Rongai have no such plans. Some of
the sample areas have subdivision plans and they include Langata Development
Company, and, Mwana Mukia and Alli Juja-Wendani cooperative societies. Zimmerman
Development, which is a land company, has no such plan. Existence or non-existence of
a plan in these sample areas create different conditions under which land is developed.

The common border with Nairobi, and the availubility of specific land ownership
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types were the criteria used to select local authoritics.  The first group of sample arcas is
located in the Eastern Development Corridor (EDC) and includes Mathare North, and
Zimmerman Development within Nairobi City Council; and Mwana Mukia, Langata
Development, together with Alli Juja-Wendani in Ruiru (Figure 2.1). The second group
of sample arcas is in the Southern Development Corridor (SDC) and includes Karen
Langata within Nairobi and Ongata Rongai Trading Centre in Olkejuado County Council.
Finally, the last group of sample arcas is in the Northwesiern Development Corridor
(NDC) and includes Spring Valley and Kangemi, hoth within Nairobi City, and Kinoo in
Kikuyu Town.

Except Tor the Kinoo sample arca which is located in a zone where urban
development was to be discouraged in light of the agricultural value of land, the other
sample areas fall within the development corridors shown in Nairobi Metropolitan
Structure Plan 1973 (Nairobi City Council, 1973; Department of Urban and Regional
Planning, 1973:5-6; and Kenya; 1990b).

The information and data required for the thesis were obtained by a review of the
general literature and planning law, sccondary data collected from Land Registry,
minutes of the local authoritics and some ficld observations; and primary data gathered
through a questionnaire survey of households (Appendices 1B and 1C) and officials in
the local authorities and other organizations (Appendix ID). Field data collection formed
the source of information on planning and management of land development by
individuals and different organizations. Planning and management of urban land
development take place in the context of existing planning law and hence planning laws

are reviewed to assess the role of legal provisions in urban planning,

2.2. General Review of Literature
The review was done in three stages. The first stage related to literature on

planning and management of urban land development in developing countries. The
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second level consisted of a review of literature on planning and management of urban
land development in Kenya. Lastly, the literature on planning theory and approaches to

development planning was reviewed.

Figure 2.2: Nairobi City and bordering urban areas: Sample areas
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2.3 Secondary Data
Planning law was reviewed by analysing the ordinances and acts which contain
planning provisions. The statutes that were reviewed are shown in Appendix 2. The

review focused on the historical evolution, contents and areas of application. Published
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and unpublished data related to the survey arcas were collected from the Physical
Planning Department, Department of Lands and the local authoritics. Data on urban land
development and management recorded in land registers were collected from the Physical
Planning Department and the Department of Lands. This data included subdivision plan
approvals and the registered land transactions in the sample arcas for twelve years, 1981 -
1992. The two categories ol data were intended to be used in tinding the distribution and
changes in the area of land units, nature of transactions and the extent to which these
activities have been recorded. Such information is expected to show the degree to which
planning and development of land were guided by the two departments of the central
government.

The selection of registers was completed in three stages.  First, the Land
Registration Numbers (LR No.) for cach ploVproperty in Registered Index Map Sheets
(RIMS), and Plot Numbers (P/No.) used in urban subdivision plans were selected. 4
Land registration numbers (LR Nos) for properties in Kinoo and some parts of Kangemi
were directly recorded on each land register. In other sample areas, which included
Karen Langata, Spring Valley, Mwana Mukia, Langata Development and Alli Juja-
Wendani Inland Numbers (IR Nos) were used for identifying property instead of Land
Registration Numbers.? These forms of identification are slowly being replaced with
Land Registration Numbers as a new policy of the Ministry of Lands.

At the time of the study, files with data on each ploUproperty for the five
sampling areas were assigned Inland IR Nos, although in the land register the identity of

cach was in the form of'a LR No. In the register, the LR Nos did not correspond 1o the IR

4, Registered Index Sheet maps ( RIMS) shows true location (and size of rural land) for each parcel of land
or plots/property on the ground because they show surveyed boundaries, RIMS are produced by surveyors
following subdivision plans. Subdivision plans on the other hand show relative positions of parcels of land
or plovproperty. They are usually preparcd by the planners,

5 Inland Registration Numbers (IR Nos) is the carliest form of land registration that was introduced in
Kenya at the beginning ol the this century as lorm of registration of private land which is surveyed.
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Nos for cach files {say the plots/propertics LR Nos 10, 11, 12, ...N, cannot be used to
locate the respective files) in the register ol a given arca. Instead, the LR Nos in the
registers that are assigned to correspond to different IR Nos for cach land file, say LR No
10 is assigned for a property whose file number is IR No 25, LR No 11 10 IR No 19, LR
No "N" to "P", ctc. Therefore the sccond stage involved the use of selected Land
Registration Numbers to identify corresponding Inland Registration Numbers in each
sample arca. Third, a scarch for individual land files was undertaken using identificd
Inland Registration Numbers in the Land Registry archives.

During the field data collection several difficultics were encountered.  For
example, occasionally, land registry files were cither lost or misplaced; for identification
of land registration numbers (LR No.), inland registration numbers (IR No.) and even plot
numbers (P/No.) were used. Records ol plot transactions and transfers for Zimmerman
and Mathare North were not available.

Data on infrastructure were available only from the Nairobi City Council. Such
information from other local authoritics were collected by [icld observations and from a
questionnaire survey. The data on the distribution of clectricity to houscholds were
gathered from a distribution engincer of Kenya Power and Lighting Company. A
telephone statistician and the Assistant to the Managing Dircctor of the Kenya Posts and
Telecommunications Corporation gave information on the factors that affect the delivery
of telephone services. Statistical data on delivery and costs of telephone installation were
not available.

Another type of secondary data on policy areas and decision making on urban
land devclopment in the selected local authorities is in the form of records of the
proceedings of Works and Town Planning Committees. The records contain policies and
decisions taken on land development proposals and other planning problems for the

months of April, August and December in the years 1990, 1991 and 1992. A short period
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was chasen because except for Nairobi City Council, other local authorities have data
covering only for that period. Ficld observation involved visits to the sclected areas and
recording of the existing physical development that include roads, sewer lines, and

electricity and telephone services.

2.4 Primary Data

The study population comprisng of land units/houscholds land owners is 11,394
(Table 2:2). Table 2:2 also, shows the sample size for cach arca. Data on the number of
tenants and land owner houscholds and how they are distributed were not available before

the ficld survey was carried out. Such data were available after the survey (Table 2.3).

Table 2.2: Size of Sample Households

TSAMPLE AREA | POPULATION [ INTENDE |ACTUAL | ACTUAL SAMPLE SIZE |
SIZE DSAMPLE | SAMPLE AS A PERCENTAGE
SIZE SIZEIN OF THE SAMPLE
THE FIELD | POPULATION
Karen Langata 1,392 30 30 292
Spring Valley 290 20 12 41 I
Zimmerman 1,089 20 20 18
Development
Langata Development 2,402 20 20 0.8
Alli Juaja-Wendani 435 20 20 46
Mwana Mukia 724 20 20 28
Mathare North 1,392 20 20 1.4 |
Kinoo 939 30 30 32
Ongata Rongai 1,589 30 30 )
Kangemi 1,142 20 20 18 |
11,394 230 222 Average = 2.46

Houschold information and data were collected through interviews and

discussions with the respondents and by the questionnaire survey (Table 2.2). The
questionnaires were administered in cach of the sample areas at a time beginning with

cooperative areas (Alli Juja-Wendani and Mwana Mukia), then company areas (Langata
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Development and Zimmerman), Kangemi, Kinoo, Spring Valley, Mathare North Karen
Langata, and Ongata Rongai.6 All questionnaires were administered during Saturdays
and Sundays when most members of the houscholds were available. Two hundred and
(wenty two questionnaires were administered in the sample arcas and this sample size
represented 2.0 per cent of the total plovproperty population in all the sample arcas
(Table 2:2). One hundred and twenty cight questionnaires were administered to
households who own plot/property. The other nincly four questionnaires were

administered to households who were tenants.

Table 2.3: Distribution of questionnaires in sample areas

TENANT LAND OWNER | TOTAL

Karen Langata
Spring Valley 3 9 12
Zimmerman 20 n/a 20
Langata Development 7 13 20
Alli Juja-Wendani 5 15 20
Mana Mukia 8 12 20
Mathare North 16 4 20
Kinoo 4 26 30
Ongata Rongai 1 19 30

Kangemi 14 6 20
94 128 505

Note: n/a mean not applicable.

For administering questionnaires, cach plovproperty was considered to represent

2 household unit and a potential respondent (Jackson, 1963).7 Registered Index Map

6 Four Rescarch Assistants and myself adnpinislcrcd the questionnaires, Two of the research Assistants
were Second Year Universily Students, onc 1n Edugaliun and the other in Commerce. The other Research
Assistants were Third Year Students in Mmhemau'cs and Applicd Stanistics at Kenya Polytechnic. Two
days were spent discussing with l!le Rescarch Assistants the natuare of field survey. Another Two more
days were spent in the data collection areas to allow the Research Assistants become familiar with each of
the areas.

7 The family unit and not the census houschold unit was used as (he unit for the administration of (he
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Sheets (RIMS) were used in Ongata Rongai, Kangemi and Kinoo. The existing
subdivision plans were used for Langata Development Company, Karen Langata,
Zimmerman Development, North Mathare, Spring Valley, Mwana Mukia, and Alli Juja-
Wendani. Registered Index Maps Sheets and plans were also reviewed to compare urban
land development patterns 1o assist in the administration of the questionnaire.,

It was found out that the numbers assigned to plots/propertics in the RIMS and
plans did not follow a logical numbering system and those numbers were, therefore, not
used. Using cxisting road patterns, questionnaires were administered in every third
houschold along major distributor and collector roads. However, it was not possible to
administer the guestionnaire (o every third houschold because some potential households
refused to participate.® For example, it was intended that a map showing the distribution
of houschold respondents would be prepared using plovproperty numbers (Table 2.4).
However, Table 2.4 show that some of the respondents declined to give the information.
The respondents, who participated, were treated as principal respondents and were not
selected randomly. Due to this unexpected situation, the number of tenant and land
owner houschold respondents could not be determined prior to the survey.

There seems to be no relationship between the response rate and the social status.
Table 2.3 shows that Karen Langata has a high response rate than Spring Valley

although, the two are wealthy communitics houscholds in Nairobi. In Kinoo, a less

questionnaires (Jackson, 1963:49-53). The extcm‘lcfl families whenever found were considered single
sample point and only onc¢ guestionnaire was administered.  Tackson (1963:50) points out that a census

household is:

" single persons living alone of groups of individuals voluntarily living together under
single manage in the scnse of sharing (he same living-room or cating at the same table;
hoarders and domestic servants arc considered visitors”.

8 This is one weakness of the ficld survey n}t:l“hnd and it was a limitation in atiaining a random sample of
the houschold respondents. It seems more ditficult to get a random sample in the ficld when dealing with

large houschold samples in this kind of survey.
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wealthy community, 46.2 per cent ol the houschold respondents declined 1o give

plouproperty numbers (Table 2.4).

Table 2.4: Land owner respondents who gave information on their number of plot/property

and those who declined

SAMPLE AREAS

NUMBER OF
TENANTS

NUMBER

OF LAND
OWNERS

NUMBER OF
LANDOWNER
WHO

RESPONDED.

NUMBER OF
LAND OWNERS
WHO DECLINED

PERCENTAGE
OF LAND
OWNER WHO
DECLINED

Karen Langata
Spring Valley

Zimmerman 20 n‘a n/a n/a
l.angata X
Development 7 13 13 na n/a
Alliduja-wendani 5 15 12 3 20
Mwana Mukia 8 12 12 n/a n/a
Mathare North 16 4 4 n/a n/a
4

Ongata Rongai 11 19

14 6

Note: n/a not applicable.

Questionnaires were administered to the officials of the four local authorities and
eight other organizations through interviews and discussions (Appendix 1D and Table
2.5). The discussions were held with a group of three officials from each of the
organizations. However, from the Kenya Power and Lighting Company and the Kenya
Posts and Telecommunications Corporation, only two ofTicials were involved in each case.
The discussions focused on involvement of these organizations in urban land use planning.
The official respondents who later contributed data that were collected by use of
questionnaires came from among those who were in the groups.

The questionnaires were distributed to the officials and they had time to study the

questions prior to the appointed day and time when interviews took place. The officials
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who were interviewed held senior positions within their respective organizations (Table
2.5) and theretore the data are expected o be reliable. Furthermore, cach official was

interviewed without reference to the kind of response received from another olticial.

Table 2.5: Organizations and the officers who were interviewed

ORGANIZATION DESIGNATION OF THE OFFICER

Nairobi City Council Chief Planner

Kikuyu Town Council Town Clerk

Ruiru Town Council Town Clerk

Olkejuado County Council Clerk to County Council
Physicalﬁanning Department Chief Planner

Department of Lands _ Assistant Commissioner of Lands
Kenya Power and Lighting Company Distribution Engineer

Kenya Posts and Telecommunicalions Assistant to the Managing Director,
and Telephone Statistician
Langata Development Company General Manager

Zimmerman Development Director

Alli Juja-Wendani Cooperalive Society Secretary/Manager

Mwana Mukia Cooperative Society Secretary/Manager

Mathare North Senior Administrative Officer,
Housing Development Depariment;
Nairobi City Council

Note: The Chief Planner works in the City Planning and Architecture Department, and the Senior
Administrative Officer in the Housing Development Department which is responsible for
Mathare North.

2.5 Analysis of Secondary and Primary Data

The analysis was completed in two stages. First, codes were improvised and
assigned to questions that were asked during the [ield survey (Appendix 1B, IC and 1D).
This was followed by creating a summary of the results into data sets and organized
further into tables. This procedure was also followed for the analysis of secondary data.
In the second stage, the data sets were grouped according to the research questions and

objectives of the study.
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2.6 Limitations of the Study

Research in urban arcas of developing countries such as Kenya lace considerable
difficultics, particularly if the rescarch involves administration of questionnaires,
discussions with potential respondents in the ficld and data collection from government
and local municipalitics. The thesis involves is a policy research and Blalock and Blalock,
Jr. (1982: 111-116) has pointed out that policy rescarch do not always conform to the
principles of scientific rescarch such as random surveys. In policy rescarch, it is not
always possible to control and manipulate the variahles.? According to Handyck er al
(1975: 78-79). there are two requirements that must be fulfilled in a survey involving
random samples. First, every houschold in the sample arcas must have an equal chance of
inclusion in the sample. Sccond, the selection of one houschold should not affeet chances
of the next houschold from inclusion. During the field survey when data for the present
study were collected, these requirements were not fulfilled.

In light of the views expressed by Handyck er al (1975) and Blalock and Blalock,
Jr. (1982), the present rescarch has a number of limitations and does not meet the
requirements of a random sample. Some respondents refused to participate. There was
poor system of data slorage, and loss of land files at the Land Registry. Tt was therefore,
not possible 10 select respondent houscholds or the land files randomly. At the Kenya
Posts and Telecommunications Corporation, statistical data were not available on delivery
and costs associated with telephone installation. The numbers assigned to plots/property
in Registered Index Map Sheets (RIMS) and plans did not follow a logical numbering
system. At the same ume there was lack of trust on the nature of ficld research and a
general lack of incentives to participate especially among some of the houschold

respondents, and the government officials. This suggest that a Research Clearance Permit

i
) AN. Blalock and 11 M. Blalock, Ir. (1982) suggest that such variables are social, political and
organizational lorces operating within a specilie setting in which daa is (o cotlected.
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to authorize collection of data does not guarantee success of a study according 1o research
design.

The weaknesses in the rescarch were compensated in a number of ways.
Responses from oflicials and houschold respondents on planning law were cross-matched
with the findings from the review of planning law. Policies of local authoritics from
records of Works and Town Planning Commiltees, responses on infrastructure planning
and land development activitics of the ofticials and respondent houscholds were also
cross-matched with field observations, literature review and secondary data from the
Land Registry. District Focus for Rural Development policy paper which outlines the
basis for planning at the district level, Sessional Paper No.1 of 1986 which deal with
policies on Rural Trading and Production Centres, and the five years National
Development Plans were also consulted. In this way, possible bias in the collection of
data from the land registry, and in the responses of the houscholds and officials was
minimised. For example, it will become cvident in chapter seven that the distribution of
size of plots cstablished through ficld survey in some of the sample is similar (o the one
established from Land Registry data. The weaknesses in data collection were reasonably
compensated by the diversity of sources of data and this has allowed some generalized

conclusions about the findings.



CHAPTER 3
URBAN LAND DEVELOPMENT AND MANAGEMENT IN
DEVELOPING COUNTRIES

3.0 Introduction

There are five important aspects to consider in the planning and management of
urban areas (The World Bank, 1991). They are rapid urbanization, planning of the land
resources, management of urban areas, role of law especially planning law and the
development itself. This chapter examines these aspects in relation to, practices in urban

land development and management in developing countries.

3.1 Urbanization

Urbanization and population growth is increasing rapidly in developing countries
and is the result of migration processes and natural increase.10 Although Africa is the
least urbanized continent with only 30 per cent of the population living in cities
(Wekwete, 1992:105), it has the highest rate of population growth in the urban areas
which averages 4.6 per cent per annum. In Latin America, a decline in rural population
began in the 1950s due to rapid out-migration to cities. In that region urbanization has
reached a level where infrastructure provisions are needed o support the population
needs in the 1990s (Di Pace et al, 1992:22). By the end of 1990s, between 1.2 - 1.6 per
cent of the total land area will become urbanized in Latin America and as more and more

people live in cities the problems in planning and regulating land development are

10 Harris, N. (1988); and Hardoy, J.E. and Satterthwaite, D. (1986) have published extensively on
urbanization and urban population statistics collected by the United Nations Organization (UNO).

27
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shifting from rural to urban arcas. In Brazil, the urban sprawl and overcrowded slums
surround primary citics where urban populations face desperate social and living
conditions (Klaren and Bossert, 1986:3; and Habitat, 1987a:3). Actual and projected
urban population for 15 years, 1980 - 2000, in Table 3.1 show that the urban population

will continue 10 increase (The World Bank, 1991).

Table 3.1: Actual and projected growth of urban population in selected developing

countries for fifteen years, 1985 - 2000

SIZE OF POPULATION (in 000's) PERCENTAGE OF
URBAN POPULATION
REGIONS AND COUNTRIES 1985 | 2000 _
Region Count Urban Rural Urban Rural 1985 2000
LATIN Argentina.. 25,648 4,683 32,163 4,075 |846 88.8
AMERICA | Mexico...... 55,276 | 24,099 82,985 24,248 1696 77.4
Colombia.... | 19,357 9,357 28,557 9,441 |67.4 75.2
Brazil.......... 98,599 | 36,966 148,397 31,090 |72.7 82.7
ASIA Malaysia..... 5,905| 9,543 10,509 10,361 {38.2 50.4
India............ | 196,228|572,955 |356,875 |685,654 |25.5 34.2
Indonesia.... 42,170] 124,294 75,960 |132,369 |25.3 36.5
China.......... 218,576 | 840,946 322,125 963,769 20.6 25.1
AFRICA Algeria........ 9,251 | 12,448 16,845 16,403 | 426 50.6
Morocco....... 9,910 | 12,210 17,488 13,878 ]144.8 55.8
Senegal...... 2,343 4,101 4,301 5366 |[36.4 44 6
Ivory Coast. 4,302 5,950 10,118 8,429 {42.0 546
Nigeria........ 29556 | 65,643 68,893 90,256 |31.0 433
Sudan......... 4502 | 17,316 8,902 24,708 |20.6 26.5
Kenya........ 4,002 16,351 11,937 25,645 |19.7 31.8
Zaire........... 11248 | 19464 | 22875 | 26,474 {36.6 46.4
Source: The World Bank (1991 ) an Policy an onomi lopment: enda for

the 1990s, Washington, D.C.: International Bank for Reconsiruction and

Development/The World Bank. pp.20.

At a projected average growth rate of 2.2 per cent per annum of urban nopulation,
Asian countries have lower rates of urbanization than the world average of 2.4 per cent
during the period 199() - 2000 A.D. (Whitney, 1992:229), and these low rates are shown
in Table 3.2. Asian countries, however, in absolute figures form a major urbanizing

region. Urban population in Asia will stand at 49 per cent of the total, Africa 52 per cent
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and Latin America 83 per cent. !

Table 3.2: Actual and projected growth rate of urban population in selected developing

countries for twenty years, 1980 - 2000

AVERAGE ANNUAL RATE OF GROWTH

REGIONS AND COUNTRIES Urban Population {percentage} Rural Population {percentage) ||
REGION COUNTRY 1980 - 1985 1995 - 2000 1980 - 1985 1995 - 2000 |
LATIN 1.88 1.39 -0.87 -0.88
AMERICA 3.36 2.30 2.30 -0.07
3.11 2.29 0.28 -0.07
Brazil............ 3.71 2.28 -1.27 -1.00
Malaysia 451 3.32 1.06 0.15
3.91 3.96 1.65 0.93
4.60 3.62 1.13 0.58
1.44 2.95 1.18 0.14
Algeria 3.71 3.85 2.51 1.25
Morocco 4.28 3.42 1.40 0.50
Senegal....... 3.34 4.46 2.11 1.52
Ivory Coast... 6.63 5.24 254 2.26
Nigeria 6.07 5.33 222 2.02
3.99 4.88 2.88 219
8.06 6.72 317 2.78
4.41 4,73 2.29 1.80

AFRICA

Source: The World Bank (1991) Urban P {ic and Economic Development: An Agenda for the
1990s, Washington, D.C.: International Bank for Reconstruction and Development/The

World Bank. pp.20.

The rapid pace of urbanization is taxing the economices of these developing countries and

presents a major challenge to the existing planning machinery (Wilcox, 1983; and Baross

and Linden, ]99():63).12 Ways Lo get oul of this crisis in the planning of urban areas in

developing regions of the world are yet to be developed (Wekwete, 1992:105; and Pernia,

1992:237).

11 wanloy, LE. and Satterthwaite, D. “98(;()] "Urbtlm Change in The Third World" have outlined these
changes in more deuils. ijeu.m-l 1s of world popu ."""" by region show that the population will increase
from 0.5 billion in 1950 10 4.0 billion by 2000 A D in developing countries. Of the 4.0 billion world 3
population, 45 per cent will live in cities of 1.0 million or more people. Also see Harris, N. (1988:106)
“Urbanization: An Economic Overview of Some of the Issues”.

12 See Tobey, J.A. (1989) for a comparative analysis of economic development: and environment and in
relation to poverty in developing countrices.
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While scctoral planning for food production in the agriculture is important, trends
in urbanization point out the need to pay more attention to the planning and management
of urban land development now than ever before. These challenges in urban planning do
not suggest that rural areas should be ignored, but at the same time, an urgent response is
necded to the problems of development in urban arcas. These arcas play an important
role in the national development process. Harris points out that:

Commonly national economic development is led by urbanization and

rapid increase in productivity of labour associated with physical

concentration of labour in citics... Thus as governments pursue

industrialization and modernization, urbanization is an almost inevitable

result (Harris, 1988:103 and 105).

During the accelerated urbanization in developing countries of the 1970s and
1980s, social and physical planning was inspired by post-independence goals of rapid
economic development (Mchretu, 1986:32; and Douglass, 1989). To achicve these goals
development models of planning which cvolved outside of the developing regions of the
world were relied upon (Webber, 1983).

Three reasons were advanced to explain the causes and trends of urbanization.
The first reason is the pull factors mainly in the form of employment opportunities and
improved social services in urban areas and the push factors in the form of decreasing
size and productivity of agricultural holdings in rural areas (World Commission on
Environment and Development (1987:245). The second reason is the increasing
population growth rates which are relatively higher than in other regions of the world
(Stren et al, 1992 eds). The third reason is that urbanization is not accompanied by
improvements in industrialization, technology and the way people conduct business
(Wekwete, 1992). Improvements are limited because of the trends in liberalization of
international trade and financial markets in the 1980s that did not ke into account the

adverse factors influencing cconomic productivity in developing countries (United
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Nations Economic Commission For Africa, 1989; and Opkala, 1992).13 The result is the
deterioration of the agricultural sector forcing more people to migrate to the citics.

Developing countries are not coping with the phenomenon of rapid urbanization

and arc unable to solve the urgent problems associated with development (Habitat,

1989d). The result is the establishment of slums and squatter scttlements, inefficient

transportation, inadequate community services and utilitics and conflict between formal

and informal urban cconomic activitics in the use ol land which at times ends in violence

and political squabbling. At the same time these problems lead to the degradation of the

environment (Habitat, 1989a:19).

3.2 Urban Planning and Land Resources

Urban planning in relation to land resources is a neglected arca of public policy in
developing countrics especially in Africa during the 1970s and 1980s.14 The limited
attention paid to human settlements in Africa were on a few surveys rather than in the
development of urban planning policies and management strategies (Mosha, 1989; and
Racodi, 1990). Some of the initiatives that were taken were olten in the form of
conventional comprehensive physical planning guided by the principles and assumptions
evolved in Continental Europe and England (Grant 1982:75-76; Garner and Gravells,
1986:113; and Abler, 1989:6()-63).

The policics, emphasized sectoral and pricing policies, and ignored urban policies
dealing with land use planning and control (World Commission on Environment and
Development, 1987:245-247). The initiatives did not take into account the need for

planning law and local Jevel institutional arrangements lor the implementation of urban

13 These factors include debt problems and low level of technological development.

14 [1aar, C.M. (1964:iv) drew atiention (0 these issues in 1960s by observing that "... cultivate your garden
- is becoming even a metaphorical impossibility under twentieth cenury cnndilim'\-.'s'. Steadily incr‘::‘awing
demands on fixed guantity of land brings 10 sharp focus issues of adequate housing, optimal uses of i'md
and effective relations among the city, suburb and rural aseas”™. ’ T
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plans (Housing and Physical Planning Departmnent, 1990; and Sorrenson, 1968:53).
Norway (1975) and Falkanger (1986) point that the success of sctilement patierns al the
local level is the result of the application of planning law which expresses social,
economic and environmental values. Okpala (1975), Suetens (1986:37), and Hawke
(1991:82-84) also hold similar views in their observation that in regions where urban
development in relation to planned use of land resources is relatively successful, new
ways of dealing with problems of urban growth evelve simultancously with appropriate
planning laws.

Urban planning is also inctfective due the existing land tenure practices among
the urbanites and the migrants into citics (Baross and Linden, 1990). The developing
countries arc still struggling with the complex land tenure systems, a legacy inherited
from the past colonial administration(s). At the same time western culture and value
systems still have influence in land ownership and land use patterns (Brook, 1946; and
Ife, 1964:200-201). Urban planning will have to deal with the problems of migrants
coming to the citics as well as with diverse types of land ownership which dictate how
land is made available (Habitat, 1987hb:49-58).

Financial supports for urban development are many, but are mainly from two
sources. The policy makers will have to come up with policies to guide the planners who
will in turn have to plan urban development that is financed by the established systems of
money market. At the same time, such policies will have to accommodate the
independent initiatives in urban land development by the individuals and groups that
operate outside these money markets. Those who do not fit into the many systems of
money markets or the independent financial operator will end up in slum and squatter
settlements (Islam and Sheng, 1989:117).

In recent years, solutions to urban planning in relation to land resources in

developing countrics have adopted indigenous methods of land ownership to implement
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development process. In Thailand for example, urban land sharing (ULS) was adopted as
a method of resolving conllict between squatters and land owners in the planning and
development of land (Islam and Sheng, 1989). The success in ULS has been achicved
where the government takes on the role to mediate conflicts while at the same time
financially support the development of infrastructure.  Similar elforts have been made in
India (Misra, 1986 and India, 1988), Mexico (Angular, 1987), Nigeria (Uyanga, 1987),
Indonesia (Douglass, 1989); and Tanzania, Zambia and Zimbahwe (Racodi, 1990) with

varying degrees ol successes.

3.3 Urban Management

Management is a broad concept that coordinates decisions and actions towards
achievement of cxpected out-put(s).!3 The concept of management involves the use of
three categories of resources namely human knowledge, skills and biophysical resources
to achieve ohjectives that are pre-determined through planning (Lucas, 1978).
Management involves continuous identification of short and long term strategies and the
resources that are required to implement those strategics. Continuous identilication of
strategies and the resources required in the implementation are the two main aspects of
management, and as Dale (1965) suggested, good planning is the basis of effective
management.

There are four different schools of thought that expound approaches to
management (Hollingsworth and Hodgetts, 1975:27, 60, 82 and 202). First, the
management process school of thought (MP) emphasises the functions of planning,
organization and control. Second, the quantitative management school of thought (QM)

stresses mathematical techniques and models as tools for making decisions about the

13 The idea of management has its roots in rational actions and human behaviour as they are influenced
from time to time by the intemal and external environment of human organizations (Hollingsworth and
Hodgens, 1975).
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choice of alternative courses of action. Third, the behaviour management school of
thought (BM) points out the importance of human hehaviour in different kinds of
organizational setting and relics on psychological and sociological theories. Finally, the
social mutual responsibility management school of thought (SMR) concerns itsell’ with
numerous responsibilitics and functions including redistribution of resources and
ensuring fair returns in the form of goods and scrvices to the communities from invested
resources.

SMR is of interest to urban planners and managers because of the two
assumptions it makes. The first assumption is that social responsibility in management is
commensuratc with the kind and quantity of resources being managed.  Secondly,
planning and management stratcgies arc fashioned by those responsible for
implementation along expectations of communitics 16

Various rescarchers explained the role of management as a part of implementation
in the public domain including urban development in the 1970s (Diamond and
McLaughlin, 1973:39-47; and Goldchalk ef af, 1977).17 Diamond and McLaughlin have
suggested that training of planners should include some skills in management. In recent
years in urban management, there has been emphasis on arganizational structure of
private enterprises and government agencics with a shift towards more decentralized
institutions of decision making and implementation (Lawrence and Lee, 1986:25). The
emphasis on organizational structures was made to develop the capacity ol organizations
to make management activities more strategic and democratic (Stren and White, 1989;

and BrinkerholT, 1991:193).1%

16 Whichever school dominates in implementation of plans depend on over-riding objectives, kind of
resources and types of planning and management organization. —

17 Other researchers who made extensive contribution lowiuds the debate in the 1970s and early 1980s
inctude Lupton (1970); (McAlpine (1973b:1-35); Kaiser ef af (1977) and Lucas (1978) .

18 Stren and White (1989 eds) suggest that ideas from other management schools of thought are also
relevant in urban management in developing countries.
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Urban management is a municipal function involving planning, regulation of the
urban land development process and financing the provision of services and physical
infrastructure (Wekwete, 1992:134).19 Tt is an advanced process of implementing public
policy which relics on management principles applicd in private enterprise.  Urban
management is committed to the use of resources to achieve short and long term goals of
local communitics without compromising the goals of society in general.

At the present time, in many developing countrics urban management 10
implement public policies and private cconomic activitics is a neglected area of action
(Stren and White, 1989 eds). Tt is argued that in the past, urban management was not
important as sctlement systems were scattered, and had no industrial and commercial
base to support complex economic activitics. Okpala (1992:iv) has however advanced
the view that the neglect was due to ineffective and inappropriate planning policies which
did not allow continuous reallocation of both human and natural resources. Financial
resources also were used in Favour of investment in rural development, neglecting the
growing citics (Wekwete, 1992:135).20 The need to build the institutional capacity of
urban local authorities to face the management challenges of the future was disregarded
(Habitat, 1989d:11).

For example, in Tanzania, socialist policies that led to the creation of ujamaa
villages for the rural communities did not pay attention to the management of local
development, although only 5 per cent of the population lived in urban areas in 1972
(Mosha, 1989:220). Encouragement of a limited sub-national regional development

administration by the government in Bangladesh, rarely linked urban management to

19 Wekwete (1992) suggests that the goal of adopting urban management as a municipal (local authorities)
aclivity is to cater for human settlements which support economic, social, environmental and political needs
of the urban communitics.

20 This bias was matched with modest investnent in the implementation of spatial policies of secondary
cities which werc to act as mediators of agricultural production and support growth of rural agricultural
based sertlements (Suren and White, 1989 eds).
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national development policy (Hassan, 1991). The centralized structure of the government
did not facilitate implementation of Bengali agro-rural development policy in the context
of local planning and development activitics. This suggests that some of the developing
countrics may not introduce appropriale management measures 10 deal with growth of the
urban arcas (Habitat, 1989c and Habitat, 1989¢).

In English-spcaking Africa, the institutional arrangements for urban management
arc weak and is attributed to the interference ol central governments in the planning
functions of local authoritics.2! In French-speaking Africa, indirect urban planning and
development activitics through the prefecture administrative system have created several
prohlcms.22 At the present time, problems in urban management range {rom water
supply and solid waste disposal in Nigerian citics (Anibokun, 1989:79), to municipal
finance in the Ivory Coast (Attahi, 1989:131), lack of coherent policy in providing
services in Sencgal (Ngom, 1989:202), and inadequate control of land devclopment in
Zaire (Mbiyu, 1989:172-173) and Tanzania (Kulaba, 1989:203-245). Urban areas in
Kenya including Nairobi arc alfected by these problems in varying degrees (Lec-Smith,
1989:277-304). These types of centralized urban management are not also conducive L0
community participation in planning decisions (Habitat, 1989t:66-70). Further, such
management inhibits the development of necessary levels of local autonomy for urban

institutions to regulate land development and levy Laxes.

3.4 Law and Development Process

Law is an important instrument 1o effect social change and development

(Tikarambudde, 1983:1; and Bryde (1976).23 In most of the developing countries, law is

21 This interference is such that many municipalitics are adminisiered by appointed officials of centeal
governments (Suren and White, 1989 eds).
22 Prefecture is the armangement where local matters in politics, administration and development are in

perpetual control of local officials called prefects who are appointed by the government rather than elecied

by local people.
23 [y this context, development is scen as social change be achieved through political and economic
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made up of statutory rules which have cvolved under formal court systems through the
principles of precedent, customary law and religious law.24 The centralized departments
and agencics of governments in developing countries intervene in social, cconomic and
political process in the hope that it will accelerate development process.  This has resulted
in the weakening of local governments and democratic processes.  Government
intervention therefore, undermine the role of planning and environmental laws.  As
pointed out by Bryde (1976:126) mcaningful development requires effective law and by
continuing to ignore the role of law, governments risk failure in their development
policies.25

There are numerous and confusing sources of laws that are used in the
formulation of development policies and in their implementation. The sources include
laws that were imported during the colonial era, and customary laws developed by the
indigenous pcoples (Sorrenson, 1968:44-45; Sacke; 1973:1; Allot, 1980:168-172; and
Oluyede, 1981:1-7). Based on African experience, Ojwang has summarised the reasons
why imported laws are responsible for the failure of development process:

...for most of Africa, the dominant received bodies of law, which are

western in provenance have been explicated in terms of western legal
theory. It is this theory that governs all law-making and all approaches to
enforcement in environmental matters .... It is a preservationist approach

to operative institutions and their regulatory norms and therefore... does
not lend itself to the state of flux....in developing countries, let alone, the

development, and more recenily improvement of the environment ( Bryde, 1976:1). The role of law in the
development process is therefore the continuous clarification of planning procedures, the design of
institutions as players in development process and provides a basis for (he formulation and implementation
of development policies (Tikarambudde, 1983).

24 Reference to religious law in this context recalls observation by Bryde (1976:119-123) on Sharia Law
which is a variation of Islamic Law. Bryde suggests that so long as societies relying on Islamic law adapt
to the demands of incremental development and modernization in spite of clinging (o fundamental Islamic
religious dogmas, the law can be regarded as open for use in strengthening procedures of implementing
development policy through incremental adaplation of customs (0 new idexs.

25 The role of law in this context is understood in the functional sense: organizing society and institutions
of governance which have legitimacy for leadership as well ax formolation and implementation of
development policy.
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fluidity of environmental degradation (Ojwang, 19922a:3-4).26

Importation of laws was based on two conflicting assumptions: first, that
customary law systems will not support social, cconomic and political organizations that
can bring about change and progress, and sccondly, that the imported laws would
function as instruments to modernize indigenous societies beginning with the sectors of
commerce and resource dcvclopmcnl.27 In this process customary laws were seen as
primitive and therefore obstacles to improvement in the material conditions and political
process of indigenous socictics. The imported laws were not used to strengthen
indigenous systems of law which were adaptive o local social and resource conditions.
The new legal systems were used to support new kinds of centralized institutions at the
cost of indigenous laws (Ekechi, 1989:146- 149).

As Allot (1980:109) has suggested, imported laws introduced in African and
Asian countries differed from customary and religious laws. The imported laws were 0
facilitate exploitation of local human and natural resources. In Latin America the
application of imported laws has facilitated ownership of land in fewer landlords.28 In
Ecuador and Cost Rica the application of imported laws has resulted in ineffective
planning because decision on the use of land resources are centralized (Simon, 1990 ed).

In most other Latin American countries concentration of power in small groups of elilcs

26 Qjwang (1992a) argues thal legal theory of imported law is positivist, lurgely standard methods of state
legislation and well-wom approaches o conflict resolution, Importation of legal systems from abroad for
the purpose of development administration and vse of resources ook place in the late 19th and carly 20th
century. The legal systcms included English common law (Seidman, 1968), and French civil code (1fe,

1964 ed).

27 This view was supported through rescarch in the 1940s that resulted in the publication of the
controversial work by The Revered Father Placide Tempels (1945) "La Philosophie Bantoue"; translated
into English language in 1953 as “Baniu Philosophy”. Sec "Bantu philosophy” pp.78-80 on views about
customary law, and pp.1 10-120 on "mission 10 modernize”. Also see Okere, T. (1983:1-12) on the same
subject.

28 Instances \.\_fhcq atlempts arc made 1o make new laws are usually in response o immediate needs, while
long term implications of such law arc ignored (Simon, 1990:76-77 ed).
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makes it very difTicul( to cvolve effective laws (Klaren and Bossert, 1986:13-15, 64 and
101-104).29

Indonesian laws, a legacy of Dutch administration, are partly responsible for
inefTective urban land usc planning in Indonesia (Buxbaum, 1968:xxiv; and Simon,
1990:173-175 ¢d). It is interesting to note that changes in laws accompanied by agrarian
reforms of 1948 have been partly responsible for the cconomic development ol South
Korea and making her one of the Newly Industrializing Countries (NICs) (Brown and
Liu, 1992:83).30 Korcan reforms were focused on social institutions as they relate to the
process of local cconomic dc{:fclupmcnl.

Imported systems of law that were imposed over Alrican indigenous social and
community systems are still inlTuencing the planning and development processes. Gold
Coast Court Ordinance (GCCO) of 1876 fashioned alter the common law of equity in
England was only appraised in the 1960s (Scidman, 1968:10-11). Sudanese Bills of
Exchange Ordinance (SBEO) 1914, based on the English Act of 1882, was still 1n its
original form even in 1968 (Thompson, 1968:157).3! The application of the imported
laws fail to recognise aspects ol customary legal systems. It is important to note that the
customary legal systems were reflected in the patterns of social and community
organization, in highly localized political process and in resource development and

utilization (Park, 1968; Allot, 1971; and Takirambudde, 1983:2-4 ¢d).32

29 Klaren and Bossert (1986) have cited Brazil, Venezuela, Columbia, Peru and Chile as examples. They
snggest that reaction 10 social and economic problems resulted in the emergence of radical social
movements which rely on orthodox and nco-marxist historical materialism paradigms in addressing

themselves (o problems of development.

30 Also see J. Hee-Yun (1991). Hallowell {1964:38) suggests that although Japan was never a colony, land
reform that was accompanicd by changes in law after World War II panly explains her success in
economic development today.

31 A major amendment was made 10 the English Act in Britain in 1957 (Thompson, 1968). Examples of
African countries where imported laws have continued to be applied over several decades without
addressing themselves 1o changing circumstances in resource availability, social and community
organization and struclure of formal institutions that inlluence development process are well documented
by Ife (1964 ed) and Takirambudde (1983 ed).

32 Legal theory of customary law implics that individual rights ;e only subsumed not substituted in the
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There are suggestions that developing countries, particularly in Africa, should
reappraise laws that relatle more directly to contemporary planning problems and
development processes (Housing and Physical Planning Department; 1990:122). There
should be integration of certain provisions of customary laws and useful sections of
imported laws which were used for many decades. Such an integration must, however,
avoid over emphasising constitutional powers of central governments at the expense of
jurisdictional powers of local governments.33  The role of planning law will be to
minimize discretion and to restructure planning organization.34 Planning law is a sub-
branch of administrative law, itscll a branch of public law.33  Once there are
improvements in administrative law, there will be changes for the better in local planning
and management institutions. Further, a sysiem of law which is relevant to development
should aveid reliance entirely on principles of imported or customary systems, but should
consider instead, the desired social goals and material progress (Hutchinson, 1968:vii

ed).36

interests of communily as an organic entity in which administrative functions are I_n:ld by groups of elders
through sheer practice and orl radition (OQjwang, 1992h). Application of the law 1s nol _n'upnnuud frf:m its
philosophy. And Qjwang continues 1o arguc that this is the strength of the Eiw in social, cconomic and

environmental management.
33 The argument for weakness of organizations is that constitutional law which gives nation-state

governments ultimate authority in national development programmes places legal aulhnri_ly for planning
and implementation on central governments.  The consequences have been weak organization in local
institutions (Reisman, 1983:185 and 191-192).

M Discretionary powers and centralized organizations in the administration of development have come
under criticism by the media in developing countries (STANDARD FEBRUARY, 1993:15; "Do We Really
Need PCs, DCs"?). The media suggest that they frustrate local development.  As Rostow (1990:6-9) has
argucd, they work against the alainment of “take-ofT stage” in the development process.

35 The second main branch of law is private law which. deals with conduct and relationships between
peonle. In facl, division between public and prwn!e law is not as Qt_:l‘mile as the literature would suggest
because in praclice government and private zl.cuuns interact. J.A. Griffith and 1. Sucet (1967) have given a
detail description of principles of administrative law.

36 1y Madagascar where customary law bas been used as basis of urban planning, there is evidence that
indigenous systems of law have pnlcnllz_ll tor ‘u.pphczlliun in development process (Hutchinson, 1968:ix ed).
However, the success cannot he n_:a‘llzc'd 1!_ the law is applicd outside institutional context; and in
Madagascar, mutual-collective participaiion in the fraunework of fokon olona organizational structure
which helped to inspire respect andl responsibility in planning.
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The only option left for the developing countries is to adopt incremental
adjustment towards a dynamic sysiem of law which is adaptive to social and cconomic
needs. The African customary law can benelit from principles of imported contract law
(Godling, 1975 and Allot, 19R80: 12 and 72). On the other hand customary laws,
particularly thosc of the family and land laws can be used to strengthen and improve
institutions, administration and planning processcs. The way out of the ineffective legal
systems is 10 improve and integrate planning and development processes and to apply
appropriate planning laws. Seidman (1968:24) has summarised this requirement this way:
Planlning] is that aspect of the social process... concerned with maximum
utilization of institutions and resources from the point of view of econemic
development. Law is that aspect of social process which is concerncd with
the structuring and enforcing social policy in terms of duties and rights
therefrom.
Therefore, the task faced by the developing countries is to develop appropriate planning
laws and institutions for regulating and guiding development of resources. As privale
initiatives are guided by the law of contract and as governments have to regulate

economic activities in the private sector, such changes in law are imperative.

3.5 Development: The Changing Meaning

Issues relating to urban land development are part of the large debate on the
development of society and their economy in developing countries (Hettne, 1990). In
spite of the realization that development has degraded the environment in industrialized
countries, the conventional view is that development is necessary (o solve problems in
developing countries (Tobey, 1989). There is, however, an intellectual debate in some
countries on the concept of development in relations to the structure of society, economic
activities and resource use practices. Those countries have attempted to implement
development projects and programmes at different levels through diverse strategies but

concentrated only at national and regional levels (Simon, 199(:7-9 ed).
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During the United Nations Development Decade (UNDD) of the 1960s,
development was defined in terms of cconomic growth that is reflected in Gross National
Product (GNP), with growth rates of 5 - 7 per cent, and an average of 6 pereent perina
year (Ahdalla, 1983; and Dube, 1988:2-3). However, these goals ol development were
not achicved. Hollowell (1964:220-223) has suggested that when people have confidence
in what they do to mect their basic needs by using resources and technology they can
access, that is development. This view did not did receive attention fram experts. By the
end of the 1960s poverty both in rural and urban arcas in developing countries was still a
major problem.

The failures of development plans and programmes prolonged the debate and into
the 1970s. Scers (1977) has pointed out that if development was merely economic
growth it could be assumed that increase in GNP in a country would lead to an improved
standard of living for everyone. Thus:

While it is very slipshod [or us to confuse development with economic

development and economic growth, it is nevertheless very understandable.

We can after all fall back on the assumption that increases in national

income, if they are faster than the population growth, sooner or later lead
to the solution of social and political problems (Scers, 1977:1).

For Seers, widespread poverty, uncmployment and inequality in society were cvidence
that much of what had been achieved was not dcvelopmenl.”

Johnson (1984:24 ed) and Berger and Hsing-Huang (1988:5 eds) from their

development studies in South Asia have concluded that development meant change that

gives people a sense of optimism and confidence in progress.*® For them, development

included positive change in material and social welfare and can be expressed in many

37 Seers enutnerated paramelers of poverly as food, clothing, footwear and shelter and emphasised that
poverty, unemployment and inequalily in socicly were worse in the carly 1970s than al the beginning of
Unitcd Nations development decade.

% G. White (1988:1 ed) has suggested that states in South East Asia have had 1o play a straegic role in
de\{elnpmenl in _wl_uch lhc'y tamed "domestic and international markel forces 1o harness them for their
pational economic interest’
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forms, including physical change in landscape and abstract ideas. Brown (1988:257-263)

has expressed similar views in which the emphasis was on the geographical dimension of

development. He has suggested that the significance of development in developing

countries must be seen in the kinds of specific changes in rural and urban communitics.

However, even during the 1980s, development continued to be seen in relation to

economic growth, 3% which can be identified as development epochs taking place in a
lincar fashion.40

Failure to achicve development along the lines envisaged during the three decades

led to a disillusionment on the part of many intellectuals and policy makers in developing

countrics. This failure was blamed on wrong economic development strategies which

were assumed to have been adopted by developing countrics resulting in ever increasing

population and migration to cities. The failure was also auributed to the limited period of

contact with the rest of the world (Hettne, 1990:247).41 Therelore, Hettne (1990:3) and

Simon (199(:xiv ¢d) have argued for a reappraisal of the meaning of "development” as
proposed by Seers (1977). They have advanced the view that development is

comprehensive structural transformation of cultural, social, political and economic

systems and the efforts that can bring ahout changes in these areas.

The debates and discussions on development have encouraged a new thinking on

the development process. The resulling changed perspective of development is that the

gradual acts of positive wansformation can be noted in progressive changes, instances of

stagnation and at times short lived {ailures in cconomic spheres and social life (African

39 “Siages of economic growth” thesis advanced by Rostow, W.W. in the three editions of "The Stages of
Economic Growilh: A Non-Communist Manifesto®; 1960, 1971 and 1990 is one of the most influential
publications on the subject. Rostow's (1990:4) position is that societies undergo five stages of economic
development: traditional society, pre-conditions to take-off, take-oll, drive 10 maturity (industrial); and high

mass-conspmplion.

40 Als0 see M. Gills et al (1983 eds),

41 Also (he failure has been attributed 0 development planning traditions supported by financial, expertise
and theories relevant elsewhere but used extensively in developing countries (Webber, 1983; Knox and
Masilela, 1989; Okpala, 1990; and Gaile, 1992).
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Centre for Applied Research and Training in Social Development, 199(:47-49).42  Such

progressive changes represent a better life for the people. Instances of stagnation and the
short lived failures occur when there is a technological change and a socicty has to get
used to it. Short lived poor cconomic productivity, inaccessibility to resources can also
cause stagnation and failures. This development perspective can be cffective by
including cnvironmental concerns in the management of the development process
(Atkinson, 1991:iii-vi). In view of the recently introduced structural adjustment
programmes (SAPs) which have brought unstable social and cconomic conditions
(United Nations Economic Commission For Africa; 1989), developing countries can
benefit from the new line of thinking.43

Management, as part of the development process, implics that development
agenda in developing countrics should include improved organizational capacity of local
planning institutions, provisions in planning law and governance. These are the
necessary pre-conditions of planning and management in the development process
because the use of primary resources including land is central 10 them (Okpala, 1992:iv).
They will lead to resolving the confusion surrounding the place of planning and
management of urban land development in developing countries now that urbanization is
the most challenging planning problem.

In this chapter, literature on urban land use planning and management in

developing countries has been reviewed. The rapid urbanization, planning of land

42 This is a process-based definition of development and as Ismail (1990:172) has noted; it is
transformation of the capacity of people in a given saciety to improve their life and that of others. This
kind of development is a product of learning how 10 apply one-self and one's environnent (o meet one's
needs as well as those of others. IUis a process of ransformation which is not linear but nevertheless leads
to improved life and personality of individuals and groups. Therefore, the process is both guantitative and
qualitative, and not subject o cmpirical measurement at all times, Economic development is not
synonymous with development but is only a part ol it.

43 Some of the demands in SAPs are that people in developing countries should produce more for export so
that they can increase the shiue of their international trade. Land holdings in developing countries are small
and require more capital investment per unil returns. Such capital is hard to come by and land fertility
being so low due to prolonged farming, has become less productive.  These factors ase "pushing” more
people from rural 10 urban arcas in scach of better prospects (Phang, 1987),
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resources and management of urban arcas, the need for the role of law (cspecially
planning law) to be relevant and more clfective in planning and management, and
development itself, are serious challenges facing people and their governments in these
countrics. In chapter four that follows, urban land development and management in

Kenya will be reviewed.



CHAPTER 4
URBAN LAND DEVELOPMENT AND MANAGEMENT IN KENYA

4.0 Introduction

Many policies of the government in Kenya emphasise the importance of land use
planning in urban areas (Kimani and Taylor, 1973; and Taylor, 1981). However, the
haphazard development of towns seems 10 indicate that the policies so far have not been
effective (Obudho, 1984:363-365; Kenya [991a). As urban population continues t0
grow, more people turn to the informal sector for jobs (Kenya, 1989:198).44 The
resulting increased housing needs and demands out-strip the available housing stock
(Kenya, 1991a). The need to invest in social and physical infrastructure, and better
management of energy supply also grow over the years. Urban land development to
provide housing and employment outside the formal sector has become the major
thrust.4> Any planning attempts to intervene in this informal sector present a big
challenge to urban development in Kenya. Many times, the eviction of sections of urban
m their settlements by the central government and local authorities often

ce (Kobiah, 1985; Nation, 1990b:1-2).46

population fro

end in confrontation and sometimes violen

The failure of policies and the constant confrontations have forced the

government and private sectors to explore other alternatives to contain the problems,

44 Tpe phrase “Informal Sector (IS)" is no longer fashionable in Kenya's planning and development
literature but instead, "Small Scale Enterprises (SSE) became popular since 1986 (Livingstone, 1991:654-
664).
45 However this allemative creales conditions for unplanned urban development.
46 Confrontational eviction as a measure of urban planning, management and development in Kenya dates
back 10 the beginning of this century. Werlin (1981:200-201 and 207) has given an account of the evictions
in the 1960s and 1980s. .

46
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hecause they continue to alfect job creation and sustained urban environment (Kenya,
1089).47 There is now a gradual awarcness that planning and management of urban land
development can lead to a more productive local cconomy. It is important Lo overcome
the challenges of land ownership in relation to planning and development in the urban

arcas hefore progress can be made.

4.1 Basis of Land Ownership
The concept of land ownership in Kenya is as old s the history of indigenous
communitics (Bullock, 1975; and Glazicr, 1985)48 The attachment of people to their

land is related to its present and future monctary and non-monetary value. Therefore land

ownership in Kenya means the uses to which one puts the land onc owns, and the socially

established status/rights around which such ownership claims revolve. The land is
immovable and consequently, the land usc and development claims are organized to

reflect perpetual ownership (Kenya, 1965:5; and Kiriro and Juma, 1991:21).
The ownership concept includes access and use claims and not absolute
posscssion, and covers individual (private) and community (public) ownership claims

(Okoth-Ogendo, 1983). The rights to land ownership are driven by the interaction of

social-legal systems at the resource-environment interface (Kenya, 1929:9). The rights to

access and the use of land remain as long as Lhe use continues and the righls ccase once

the land is not used and is left vacant (Kenya, 1959:21). The absolute ownership to the

land with the exclusion of the others is fairly recent,

Wanjala (199():12-13) has elaborated on land ownership in the Kenyan context

47 This concem fepresents an emerging trend in Kenya's :Juvclup_munl history namely; that unlike in the
past (before the mid-1980s) when development and use of agricullural land dominated development
thinking, rapid urbanizal ion now requires that the plnnmng and management of land in urban areas be
responsive 1o shilting patierns of human settlements from rural 1o urban.,

48 pytlock (1892) suggests that land ownership is one of the oldest form of property ownership in human
history. Since land ownership is socially and culturally determined, there are as many types of ownership
as thers age socieies and customs (McAuskn, 1983:18). Others who have rescarched on the subject as it
relates (o (his dissertation include Kenya (1929), Sonenson (1944) and Sorrenson (1967:9 and 52-61).
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and emphasiscd that the ownership does not mean absolute possession of soil, vegetation
and other natural resources. She has pointed out that, ownership means rights of an
individual or groups of individuals to have access to, and use of identifiable parcels of
land for creating structures such as housing and roads, or/and, use resources on, over,
above or under it for economic production. In commercial agriculture and urban
development, “ownership” expresses absolute right to property on the basis of private
enterprise in a macro-economy (Ojwang, 1992b:10-12). Therefore, in Kenya there are

two types of land ownership which forms the basis of its development (Figure 4.1). The

first type relies on African conceptions of land as property, its administration/allocation

and utilization. The second type embodies notions of free economic enterprise where

ownership is identified with absolute possession.4? This duality is illustrated in Figure

4.1.

Figure 4.1: Basis of land ownership in Kenya

Basis of Land Ownership Y

in Kenya

African Customary l , Anglo-American concept

rowpershlp systems of property, free enterprise
African social philosophy = and liberty of the individual
and concept of utility)

49 This perspective borrows from Anglo-American philosophy of liberty .
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4.2 History of Land Ownership
Prior 10 1900, land ownership was governed by customary laws of various cthnic
groups. Access, allocation and “development” were exercised in the context of
indigenous community organizations and institutions of cthnic groups. Arrival of
European scttlers introduced their systems of land ownership which evolved over the
years. The introduction of the Indian Acquisition Act (IAA) in 1886 was usced to regulate
land development. This was followed by the adoption of the Foreign Jurisdiction Act
(FJA) from Britain in 1890, and cnabled 1o place the East African region under the
British Crown. These two acls allowed limited land acquisition for public purposes,
including government buildings and railways. >0
As the IAA and FJA had no clfect in the interior lands the East African (Lands)

Order in Council, (EALOC) was introduced in 1901, This allowed land acquisition from

indigenous communities in the interior. EALOC was repealed and the Crown Lands

Ordinance (CLO) was promulgated in 1902 and the ordinance was applicd specifically o

Kenya. It was used for comprehensive land acquisition which resulted in the creation of

crown (government) land, 99 years leaschold land and tribal land.3! The ordinance gave

powers to the Commissioner of Lands to allow Africans to occupy and "develop”

portions of crown land in the form of temporary huts leading to the evolution of the first

squatter settlemen 15.52 Later, in 1908, the Land Titles Ordinance (LTO) was introduced

lo separale crown (government) land [rom private land. At that stage much of the

leaschold land was converted 10 absolute private ownership.

For indigenous people, land ownership policy was changed by repealing the

50 This law was also applied in the dominion of the sultan of Zanzibar which included the 10 miles coastal
strip that stretched from outhern Tanzania, through Kenya and Somalia (ierminating at the Gulf of Aden},
and the Islands of Zanzibar and Pemba (Maini, 1972:44).

51 [ easehold Tand ownership type wis in et developed and used as privaie land (Sorrenson, 1968:99 and
Maini, 1972:45).

52 This generated confusion and debate which led to conflict in the administration of land acquisition and
development on the part of poth settlers and indigenous people.



Crown Land Ordinance in 1915 so that:

_tribal lands were Crown Lands and that neither a tribe nor members had

any right to deal with the land (Maini, 1972).53

On their part Africans did not understand the legal basis of compulsory
acquisition that could result in loss of ownership claims to most of their land. They,
however, understood provisions of customary legal systems and continucd to maintain
owncrship rights over land and its development for much of 1920 to 1963. They knew
however that laws relating to land ownership and development that were introduced
differed from their own.4 The development and disposal of land followed patterns of
indigenous systems ol law and customs when most of them were allowed to own land
under the Land Titles Act (LTA) and the Land Registration Act (LRA) introduced in the
1950s.

By the time of independence in 1963, four systems of land ownership were
already entrenched in Kenya. First, land designated as crown land remained under
government ownership. Second, communal land and any other land that was placed
under the local authorities hecame trust lands.33 The third system is private group land
ownership in the form of companics and land (buying) cooperative societies which were a
reformed community system of ownership and distribution of resources. Lastly, land
owned under titles became private (frechold) land. In this last system, there were people
who moved into urban arcas but could not own land through group ownership

arrangements or afford plots in established urban districts. That group turned to peri-

53 With the advice of the Commissioner of Lands the Governor could reserve a portion of Crown Land for
Africans, In facl there were i series of Africa reserves that were gazetted in 1926 (Mucai-Katlambo,
1992:6)

54 For indigenous people, this meant that new patterns ol ownership which did not reflect Atrican concepts
of land ownership and developient were being imposed over their own.

55 Wwhereas local African leaders were allowed (o contribute in decisions on planning and use of trust land,
government officers, particularly the Commissioner of Lands and District Commissioners had the final say
in the decisions.
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urban areas where land is cheaper and bought small plots.

Land ownership (Figure 4.1) and, its planning and development (Figure 4.2) in
Kenya, arc dynamic and are driven by a dual philosophy of resource use and
development: African social philosophy and Anglo-American concept of land as property
to be acquired, developed and disposed in the market place. Both share a complementary
tradition of land development policy which was not sustainable. The opportunity to
improve on the two traditions was not uscd because it was assumed that indigenous
systems were not adaptive to change.

Rapid changes in settiement patierns were not subject to realistic policies in
relation to the land ownership systems that evolved and therefore, urban planning was not
effective. These ownership includes government, trust, company and cooperative
(shirika), and individual private lands (Figure 4.2). The relationship between land
ownership and urban planning and management were generally ignored. Land ownership
remains the most challenging organizing concept in land development in Kenya. Figure
4.2 is 2 summary of the existing relationships in ownership, planning and development.

The dominant role of government in the planning and development process is evident

from the figure.
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Figure 4.2 : Urban land in Kenya: Ownership, planning and development

INDIVIDUAL PRIVATE |
LAND

\Y) ‘
COOPERATIVE TRUST LAND
(SHIRIKA) - '
SOCIETY LAND

PD . Planning and development
L 3 Transfer/transactions

— — > Weak relationship

—— Strong relationship

Source: organized from literature review.

4.3 Types of Land Ownership

In Kenya land ownership systems are made up of public and private land
categories (Table 4.1). Government land is controlled by the Commissioner of Lands,
and includes gazetted forests, wild life sancwaries and parks, and lease land used for

agriculture and urban development. Under the Government Lands Act (GLA),
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Commissioner of Lands administers the allocation of land to potential developers,

collects land fees and controls its development,

Table 4.1; Types of land ownership in Kenya

PRIVATE (FREEHOLD) LAND

Individual Ownership

PUBLIC LAND

Government Land

[ TrustLand Company Land

I Communal Land Cooperative Land %l
Easement Group Land
Wayleaves n/a
Reservation Land n/a

Leasehold Land n/a

Note: n/a mean not applicable.

Source : Organized from literature review.

Trust Land is land held by local authorities in trust for people living within their
jurisdictions 56 and the local authorities are expected o have direct influence in its
administration and development. Most Trust Lands were part of the Native Land Units
(NLU) and Native Reserves (NR) set aside between 1915 and 1963 under the Crown
Land Ordinance of 1915, Portions of NLU and NR that are not registered as being part
of local authority trust areas became communal land. Communal land is administered
under African customary law and rights (Onalo, 1986:33-34), but those wha occupy and
use it have no registered rights.

Easements and Wayleaves are transportation corridors which includes land
earmarked for physical infrastructure. Planning for Easements and Wayleaves is covered
by the Land Planning and Wayleaves Act (Kenya, 1991¢:18). Reservation land is set

aside for a specific development by a government department or corporation. The

56 Development of trust land is, however, administered by the Commissioner of Land as an agent of local
authorities under Trust Land Act Cap 288 (Kenya, 1991¢:17).
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government owns leaschold land and it could be under iemporary use by an individual or
jointly with others. This ownership remains for a specific period established in the lease
agreement and after the period expires, the government takes over the land or the lease is
extended by a new agreement (Jackson, 1988:249-250).

Private/frechold land is registered in the form of titles and is for individual or joint
(cooperative, company and other types of group) ownership (Wanjala, 1990:32-33). Tt is
assumed that development and use of frechold land in urban areas will he in accordance
with existing planning laws, local bylaws, and agricultural development policies for rural
arcas (Kenya, 1991c:18). However, owners are responsible for the development of their
land and will have to initiate the planning process. Land that is owned by an individual is
registered to ascertain ownership is vested in one holder.

Company land is owned jointly for financial reasons and not necessarily for
settlement by owners. Due 1o increasing urbanization company land comes under
pressure for urban development. With the prospects of financial gains from urban land
development, directors of land companics subdivide their land into small plots and sell
them in open market to individuals/families. The plots are then developed by new
owners according to their (inancial ability. Cooperatives became popular organizations
and through agricultural development programmes they were used by government to
introduce indigenous people into production and marketing in a money economy between
[946 and 1960 (Mucai-Kattambo, 1992:7-9). After 1963 land cooperatives were formed
by various communities with a view to generate money 1o buy land and settle the
members (Maini, 1972:264). Group land is the least widespread form of joint ownership
or co-ownership. This form of ownership is the more common form of private registered
land ownership among pastoral communities (Wanjala, 1990:34). The land ownership is
based on community, clan and family relationships. Any transactions in the land in

relation to outsiders is usually controlled by government officers and the selected
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representatives of the group(s).

4.4 Evolution of Urban Policies

The development of urban policies in Kenya took place within the context of
administrative and economic policies and were often in conflict at the implementation
stage. The contlict was due to the centralized decision making process in land planning
and administration which was not able to translate plans into local economic development
in line with the expectations and needs of people at the community level.

The administrative policies focused on the organization and actions of institutions
which were controlled by the administrative officers of the central government
(Sorrenson, 1968:241- and 254). This allowed the involvement of government in the
planning and development ol urban land. The involvement of government was first,
through sectoral departments, and secondly, through the regional administrative offices of
Provincial and District Commissioners. Administrative functions were biased towards
maintaining law and order, whereas formulation of policy relied on centralized
institutions (Akivaga, er al, 1988:15 and Wallis, 1990). The government economic
polices were reactive and was a response (o the poor and financially depressed conditions
of Kenyans. The policies were presented in the form of government policy documents
which included sessional papers and development programmes. They were also expected

to be implemented by sectoral departments and administrative officers (Kenya, 1955b).

4.4.1 Colonial Legacy of Urban Policies

Administrative bias in policy formulation is a colonial heritage dating back to
1902 when the Village Headmen Ordinance (VHMO) was introduced, giving Provincial
Commissioners (PCs) and District Commissioners (DCs) power over planning,
organization and development ol the African settlements, VHMO was strengthened by

land administration, allocation and development control provisions in the Crown Lands
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Ordinance of 1902 (CLO) (Sorrenson, 1968:61-64; and Mucai-Kattambo, 1992:5).

Administrative procedures and institutions were also strengthened as a response to
the carlicr growth of identifiable urban arcas to cater for land use planning through
Township Private Streets Ordinance 1924 (TPSO) (Kenya, 1924).57  Administrative
approaches to the implementation of urban policies were strengthened in 1927 to improve
collection of tax from the African population (Stren, 1972:57). These approaches were
also used to control economic activitics and also migration into citics. Regulation and
Control of Land (Division of Lands) Ordinance 1928 (RCLDO) was also introduced to
control land development outside established municipalities and townships.

Administrative bias in urban policies cmphasised regulation and control and did
not support planning and development of urban arcas. The focus was not on future
cconomy and social wransformation to create employment and development of urban
infrastructure.3® The policics were implemented through the District Commisstoners
(DCs) who represented extended control of central government over local communities
(Kenya, 1931; Stren, 1972:59: and Mwangi, 1988:4%). Local governments were not
encouraged 10 evolve and become responsible in local planning.

Control and regulation of urban policics shitied slightly in favour of economic
production between 1948 and 1952.59 The changes were in response 10 increased

investment in the Kenyan economy from abroad and strengthening of sectoral

departments in the heliel that poverty among the African population was caused by

inefficient use of land which resulted in low agricultural production. The relationships

57 This ordinance catered for urban arcis that were settied by European population,

SR e hias Eavenred nrban arcas where Furopean populiation lived and conducted business. Administrtive
concerns in urhan areas where African population lived did not go beyond issues of sanitation and
overcrowding.

59 The changes were introduced by the new governor, Sir Philip Mitchell, 1944-1952. Presumably, these
changes were the result of post - war development planning activity initiated in all colonies {rom London
by the British Government. All Provincial Commissioners (PCs) and the DCs were required to initiate
plans in 1948/49, but they all complained that the central government did not put up cnough money {0
implement their proposals.
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between policy for agricultural development and urban development in 1957 was that:60

There are no consequent demands for the provision ol expensive and
cxicnsive urban services, ... A concentration on agricultural development
for a number of years should allow time for the country to build up a
reservoir of skilled manpower for non-agricultural development at a later
date (Kenya, 1957:3).

Desired outcomes of urban planning and development were not realized because
their implementation was through established sectoral departments and administrative
officers. The failure of urban planning and development resulted in, lirst, the
establishment and growth of squatter - slum urban developments, increased

unemployment and frequent confrontation between government administrative officers

and informal busincss cnlreprencurs due to problems of eviction. Sccondly, there was

provision ol differentiated levels of infrastructure creating economic activities that were

unorganized and thercfore unproductive in some scctions of urban areas. Colonial urban

policy in Kenya, therefore, focused on controlling and regulating behaviour of people

rather than social development.

4.4.2 Urban Policies After Independence

Throughout the 1960s, the new government of Kenya undertook to reformulate

urban policy as a response to the new political realities and increased migration into

arban arcas. However, the government failed to introduce new policy directions, save for

the formal sub-scctor of urban hou.~;ing."’l The housing policies however, did not improve

the situation due to lack of a holistic approach where the housing sub-sector was given

60 The view was thal industries in Kenya were (o be built on the assumption that people living in urban
areas will hecame urban houscholds and that incomes, housing, education, health and other services will be
improved: and therefore allow more land 1o be availuble for agricultural production (Kenya, 1946; and
Stren, 1972:62).

61 National Housing Corporation (NHC) was formed 1o replace Central Housing Board (CHB) and cater
for financing and delivery ol formal housing (Bloomberg and Abrams, 1965; and Hutlon, 1972:86-92).
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policy attention in isolation to other urhan problems. 62
Another opportunity came up when the International Labour Organization (ILQO)
was asked to conduct a study on informal sector in 1971 and rccommend appropriate
policics to the Kenya government. ILO recommended that the government should
recognise the urban informal scctor as a potential source of employment and services, but
did not suggest urhan planning policics and strategies to develop the sector. The
government was concentrating on regional physical planning "for systemaltic and
equitable distribution of development of urban centres” (Ligale, 1972:30; and Wescott,
1981:290 and 295), and to reduce the urban primacy of Nairobi and Mombasa (Wescolt,
[982). Also, the implementation of these regional physical plans as in the carlier times,
continued to rely on an administrative approach and relevant policies could not be
developed.  Sectoral depariments, Provincial and District Commissioners were
responsible for the implementation ol regional urban policics. The administrative
directives even now continue to dominate as ad hoc styles of dealing with urban
problems (Standard, 19904:8).
Continued ineffective policics on planning and management of urban land
development is degrading the arban environment.  The activities of the central
government and local authorities are reactive and consider the continued demolishing of

unplanned urban developments and the restricting of hawkers as planning and

management measures (Livingstone, 1991:661; Macharia, 1992:231-234 and 236).

4.5 Urban Land Use Planning and Implementation of Plans
For a long time urban land use planning in Kenya was related to the physical
development ol towns. Physical planning is concerned more with the physical

development and it can discourage social and economic activities if environmental, social

62 National Housing Corporation remains i centralized agency which functions as a channel for investing
Joans from abroad in government housing projects (Kenya, 1991a:138).



M
and cconomic objectives of land use planning are ignored (Kenya, 19902:80).63
Furthermore, physical planning in Kenya focuses on public land, while frechold land

owners are left to plan and develop their land outside established bench-marks of urban

physical development. As a response (o these inadequacies and to problems of
urbanization. the need to translate cconomic policies through land use plans became a
reality.64 This was a signilicant departure trom the carlicr narrow view of urban land use
planning of allocating land for mere physical development including buildings,
enginecring, mining and other operations.

Implementation of urban land usc plans is through other types of plans. Urban

development plans (UDP), structure plans (SP) and part development plans (PDP) are the

technical instruments and policy documents for implementing urban land vse plans. Each

represents a level of arban land usc and development policy (Singler and Breede,

1977:60-61). and indicates the role of private land owners and developers during

implementation. The assumption in the preparation of these plans is that the

governmental planning authority is legitimized by the public (those who will be affected

by the plans). There s also an assumption that the public (especially the local

communities) is involved in the plan preparation. The recent emphasis on the role and

importance of development and part development plans by the govemnment is evidence of

the entrenchment of the urban land use plans as policy documents in the implementation

of urban development (Kenya, 1991¢:19). The urban development plan, structure plan

and part development plan will now be described bricily below.

Urban Development Plan: The urban development plan (also called

development plan) is a comprehensive statement of policy, goals and broad objectives

63 1In fact this explains why past practices in urban land use planning were nol responsive to planning
needs in other sectors of the economy (including the informal sector) which are outside the public sector.

64 The government adopted this view recently in the “Handbook on Land Use Planning, Administration
and Development Procedures”™ (Kenya, 1991¢:19).
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(Kent, 1964; and Hague, 1984). The plan has diagrams and maps illustrating its
proposals as popularized by Abcrcrombic (1945). Legitimacy to the plan is achieved by
elevation of the plan to a stattory document through an approval and adoption process
by the local planning authoritics (Ola. 1977). However, adoption and approval of the
plan do not guarantee the implementation of land development originally proposed.
There is flexibility during plan implementation to consider local factors such as land
ownership and existing development, hut without compromising the original principles

and objcctives of the plan.
There are three assumptions in urban development plans which are; first, that land

owners and developers will submit their development proposals to local planning

authorities. Due to weak enforcement practices, even il the plans were submitted and

approved, land awncrs may not strictly implement the conditions of approval. This

assumption is valid only (o & limited extent in development proposals on government and
trust land (Sorrenson, 1967; and Kenya, 1991¢:19-22). Furthermore, land owners are

under no obligation to submit their plans for approval. Second, once approved, the

proposals would be implemented according to the conditions attached to the approval.
The third assumption is that citizens, including land owners and developers, participate in
the preparation of the plan, and understand and support the implementation of social,

economic and environmental aspects of the plan (White et al, 1948; and Kenya, 1991d).
This last assumplion seems inappropriate since planning in Kenya is top-down which
makes local level participation very difficult.

Structure Plan: A structure plan is an innavation of the British planning system

(Planning Advisory Group, 1963), and was imported to Kenya in the 1970s. The plan
focuses on local strategics for economic development, and therefore is intended to effect
decentralization and encourage public participation (Nairobi City Council, 1973; Grant,

1982:84-85: and Sillince, 1986:6-8). Structure plans are stalements of proposed land use
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patterns, the sequence and spatial location of the physical infrastructure and are
represented in diagrammatic/structure maps (Department of Urban and Regional
Planning, 1973:11-16). Usually, a staiement of costs of the proposed physical
infrastructure is attached to the plan. Generally, it is assumed that land owners and
developers will take advantage of existing inlrastructure to develop their land and that
they will submit their development proposals to local planning authority for approval.
However, this is not the case lor a number ol reasons.

There are no provisions in the planning law on public participation as part of the
preparation of structure plans (Nairobi City Council, 1973). The administrative and
sectoral bias in the form of unnecessary and incfiective involvement ol central
government in local planning prevent close linison between freehold urban land owners
and local authoritics. The involvement of central government in local planning weakens

the capacity of local authoritics to gencrate money for financing infrastructure

development (Kenya, 19902:82: and Kenya, 1992:79). The local authorities are not able

to coordinate private land development effectively because their planning capability is
weak.

Part Development Plan: Part development plan is an innovation of the Physical

Planning Department in Kenya in the 1960s (Ligale, 1972; and Physical Planning

Department, 1986). In the implementation of urban land development, the parl

development plan is used in allocation, surveying and administration of leases (Kenya,

plan is also used to amend existing plans for government and trust land

1991c:190). The

(Kenya, 1984:12).

The scope and effectiveness of part development plans are limited because they

are prepared at the request of the Commissioner of Lands who approves them and is also

expected to enforce their implementation. The Commissioner works at the head office in

Nairobi and because of administrative dutics and the long distance o local centres, the
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Commissioner has not been effective in enforcing implementation. The plans apply only
to the government and trust land (leaving frechold land without similar instruments as an
implementation device), and they are open for misuse in the allocation of land and

approval of development that is not compatible with surrounding arcas.

4.6 Urban Land Use Planning and Management Organization

Urban land use planning and management is a part of the domain of public policy
(Kenya, 1991d). Therefore public organizations have a leadership role to play in the
planning process and the central government can exert a great dcal of influence. The
government facilitates financing of urban infrastructure in the form of public funding
programmes, and has overall authority in administrative and legislative policy which
influences land development in the private scctor. At the same time, the government

owns land and has development interests which compete with those of private owners.

4.6.1 Public Sector Organization

Commissioner of Lands: The President is the owner and administrator of all
lands in Kenya on behall of Kenyans and therefore acts as eminent domain (Blanc-
Jouvan, 1964:225). This role is relegated to the Commissioner of Lands and the

Commissioner is thercfore, the chict administrator and planning authority of public land

on behalf of the President (Kenya, 1984:8).

This arrangement has o long history which dates back to 1895 when Kenya was

declared a British protectoralc (Sorrcnson, 1968:245-246). Since that time, the position

of the Commissioner in planning and administration was retained and strengthened up to

and after independence (Okoth-Ogendo, 1991:25, 34 and 45). By this arrangement, the

Commissioner has become an organizational entity, himsell or through delegated

officers, to carry oul numerous administrative and planning functions. The
Commissioner therefore has considerable influence in urban land use planning and
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management. In organizational terms, the Commissioner excreises the power 1o regulate
growth of urban arcas through allocation and control of land development.  The
regulatory power through the administrative authority and the discretion of the
Commissioner mainly determine the type and siting of specific development projects on

government and trust land.

Central Authority: It is the national organization which is the one responsible
for the administration of the approval of subdivision plans in rural and peri-urban areas,
especially, in the conversion of agricultural land into urban uses (Kenya, 1991¢:29).6
The authority in fact works from Nairobi hecause the chair of the planning commitiee is
the Commissioner of Lands,  As discussed carlier the Commissioner (and therefore

Central authority) is geographically far removed from rural and those close to the urban

centres. This makes the authority ineffective in taking appropriate decisions during

approval of suhdivision plans and monitoring implementation of plans.

District Development Committees: Under the discretionary powers of the

District Commissioners (DCs), District Development Committees (DDCs) and District
Executive Committees (DECs) are responsible for district planning in each of the forty

seven districts (Kenya, 1987h:15-17). The District Development Commilttees are

responsible for formulating policy and cnsuring their implementation through the

authority of the DCs. The District Executive Committecs are responsible for offering
professional advice and implementing the plans.

Most investments on government land in urban areas are expected to be "approved”
by the district committces. The approval is preceded by [orwarding the investment
projects and programme proposals 10, and from the districts and the Ministry of Planning

are ministers. Their representative ¢
Division land controt boards
ace problems related to

g Authority is seven members, who
discoss laind development jssues and make decisions on their hehalf.
undertake the functions of the central authority in rural arcas but they |
communication and coordination with the authorily.

65 Composition ol the Centr:
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and National Development (MPND). Therealter, the proposals are expected o be
implemented in accordance with the existing five year development plan (FYDP).

The responsibilities of local planning authoritics are subsumed in the working of
the District Development Commitiecs. The committees occasionally extend their
planning function 10 the control of urban land development by frechold land owners,
depending on sensitivity of location, physical size and amount of money involved.

Urban Local Authorities: In Kenya, "local authoritics” as planning and

management organizations, refer 0 the agencies granted local political power through a
specific act of parliament. It is a special status usually (but not always) conferred on
local governments. The difference hetween a local planning authority and other statutory

authoritics is the reguirement by the act which stipulates that policy makers in local

planning authoritics he elected officials (Akivaga ef al, 1988:8-11). The authority's

mandate to plan is based on representative and participatory notions of democratic

politics. The different levels of local authority includes Urban, Town, County, Municipal

and City Councils. Each category ol local authority maintains a level of autonomy,

Urban Councils having the least and City Councils the most. The Minister for Local

Government is responsible for creating and upgrading local authorities from one level to
another (Kenya, 1978:8- 170).

In theory, responsihililics of local authorities in Kenya are many and varied. They

include provision of cervice and the planning and management of financial and land
resources. Through urban land use planning, the quthorities are expected to influence

patterns of local sconomic and community development. There is, however, frequent

interference by the central government. In some instances, some elected ofticials are

replaced by appointed commissions for extended periods of time as in the case of

Nairobi, Kirinyaga and Kisumu local quthoritics.60 Further, comprehensive powers of

—

66 Nairobi City Commission lasted for (en years from 1983 1o 1993: Kirinyaga County Commission for
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district commitices under the DC weakens the participation of local authorities in the
planning and management of finances and land resources.

Physical Planning Department (PPD): Physical Planning Department occupies
a peculiar position in the organization of planning and management of urban
development in Kenya. The department is responsible for plan preparation and has an
advisory role. In the 1980s there were suggestions to strengthen the department
capabilities in regional physical planning, and in site planning in government and trust
land (Yahya and Associates, 1984). In 1991 the Department’s mandate was clearly
established as the national, provincial and district level planning agency (Physical
Planning Department, 1986; and Kenya, 1991b).  The department, however, was
excluded from direct involvement in rural trading and production policy studies and the

implementation of the programmes hased on those studies (Kenya, 1986; and Gaile,

1988). There were atlempts o gel the Department involved through the Physical

Planning Bill in 1987 (PPB) (Kcenya, 1987h), but the bill has since remained in drafl

form.

Other Planning Authorities (OPA): The Minister of Local Government and

Minister in charge of planning influence urban planning and management.5? By the

Local Government Act, the powers of the Minister of Local Government extended over

the local authorities in three ways (Kenya, 1978:108 and 210). First, in the planning of

urhan areas and secondly, in the implementation of plans. These two activities are done

either through officers working from the head office in Nairobi or those seconded 10 local

authorities. In this way, the authority of the minister is extended through the officers who

three years, {991 to 1092 and Kisumu Municipal Commissions for six years, 1988 to 1993, The
COMMISSions werc werminated after the Lirst multi-party elections which were held in December 1992 and
king over in March and April of 1993,

civic local authorities i
67 Economic plunning and national development ire in i sepane ministry from urban planning.
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will plan and implement projects. Thirdly, the minister has power to appoint
commissions.

The minister, whose portlolio includes physical planning, is only in theory in
charge of planning. The department has been moved 1o and from various ministrics ever
since it was created in 1966 (Physical Planning Department, 1986). The organizational
position of the Minister in charge of planning has never been stable due to the frequent
transfer of the department. There was insuflicient time for the minister to formulate and
implement long term planning policies related to land resources and urbanization. The
Ministry of Environment and Natural Resources, and the National Environment
Sccretariat which is affliated 1o it can have a role in land use planning. However this is
not recognised in the existing policy documents, or legislation (Kenya, 1989 and Kenya,

1991¢).

4.6.2 Private Sector Organization
The need to involve the private scetor in the development process wis emphasised
by government in 1982 (Kenya, 1982:42). The private scctor involvement in urban
development was encouraged on the bhasis that:
... partnership between government agencies and private firms offer a
promising approach flor the development of urban industrial and
commercial sites, construction of residential housing, building of public
utility infrastructure or the lcasing and operation of public facilities and
services (Kenya, 1986:50).
The government acknowledged that private land ownership occurs in many forms and
that private sector is a potential source for financing of urban development.
The importance of individual land ownership in small plots is illustrated in
Kiambu rural area (including Kinco sample area) close to Nairobi that recorded 80,000

plots of 0.1 to 0.8 hectares in 1991 (Kenya, 1991d:62). Also, land ownership in small
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lots in older urban arcas is common.®8 Where most of the land is owned as freehold, the
land was purchascd when it was under agricultural use (Leo, 1984:197), which justifies
the need to integrate the agricultural scctor with urban planning. The owners develop
their plots individually (and rarcly collectively) to meet demands for housing, marketing
outlets and other urban work spaces. The cost and amount of moncy available to
individual (small scale) urban developers determines the kind and level of development
(Mochache, 1992:5-6). This makes urban land development through private sector
initiatives unpredictable.

Land buying companics LBCs, as owncers of land, represent a form of freehold
group interest in land. They work under the Companies Act and hecame a popular means
of acquiring land in the mid-1970s (Gichohi, 1988:72-73) .Y They conduct their
functions as public or private limited companics depending on the wishes of the owners
(Jackson, 1988:43). Public companies allow a wide range of membership background
through share - holding and their linancial statement are published annually as public
records. In limited companics, membership is usually restricted to a few people and their
financial statements need not be made public. In the two type of companies, land is
owned jointly until it is subdivided and plots allocated on the basis of shared contribution.

Land cooperative sociclies arc the third major private organizations and they are

encouraged to get involved in development.70 I is hoped that their involvement will

68 The small lots range from 15 by 100 feet or smaller, through 25 by 100 feet, to 50 by 100 feet whichis a
result of subdivision planning (Mochache, 1992:4). Subdivision of larger farms located in peri-urban areas
is slowly heing replaced by lots for urhan housing, workshops, and other non-farming urban activities,
while subdivision of plols in older urban districts is also laking place, resulting in intensified
development.
69 companies Act is Chapter 486 of laws of Kenya (Onalo, 1986:27). Most of (he companies bought land
under the Kenyanization of land progrunimc which began in the 1960s (Haberson, 1973). In response 1O
increased urbanization, the compimnics began (o subdivide their land into small lots ranging from 100 by 40
ft 1o 0.25 acres which were allocated 1o the members, who in tum used their initative (o development their

plots.
70 Cooperative societies as organizations of [formal] cconomic activities were introduced in Kenya in the
1030s, one century after they were established in Rochdale, England by 28 weavers (Maini, 1972:15). In

Kenya cooperatives were recognition through legislation in the Ceoperative Societies Registration
Ordinance (CSRO) of 1931 (Mucai-Kittambo, 1992:7). In 1943-45 the cooperatives were encouraged 1o
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raise the standard of living among members through improved econamic conditions and
at the same time bring about social benelits in the form of goods and services at lower
cost(s) without the middle men. The organization and strengthening of cooperatives in
Kenya in the 1960s and 1970s benefited from the Alrican indigenous systems which
encourage individual ownership of property in the context of communal social systems.
As in the case of land buying companics, land cooperative socicties buy land and later
subdivide into plots which are allocated to members. Throughout the period 1984 - 1988,
cooperatives controlled significant proportion of urban land and this control was partly
responsiblc for the success of Kenya's land redistribution strategy (Kenya, 1984:166).
But planning and management strategics of land owned by companies and cooperatives
were neglected because their mandaies did not go heyond the purchase of land. Once the
land is subdivided and plots allocated, members are left to use their own initiatives to

plan and develop their plots (Wanjala, 1990:34).

4.7 Financing Urban Development
The funding of urban development in Kenya comes from international and local

sources.?!l Sources of moncy for investment in industrial, commercial and housing

development in the urban arcas of Kenya include the World Bank, WB, the European

Economic Community, EEC, the Commonwealth Development Corporation, CDC, and

the United States Agency for International Development, USAID (Tobey, 1989; and

Okpala, 1990:208, 211 and 219). In the 1980s, the WB, the EEC and the USAID were

activities of agricultural products (Maini, 1972:2-3). Al the

get involved in industrial and marketing
are governed by the Coaperative Societies Act, Chapter 490 of

present time the functions of cooperitives
laws of Kenya.

71 The proportion of money from cach of the two sources cannot be casily quantified because data on
informal sources are not documented and secondly, data on formal sources, including a break down of
contributions by local banks and insurapce companies is never quantified even in development plans

(Kenya, 1974; Kenya, 1978; Kenya, 1989),
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major sources of finance for low-income housing and infrastructure in Nairobi (Njau,
1987: and Kiamha, 1989). During the same period, the CDC was the major source of
finance for middle-income housing in Nairobi. Usually, the financial investments from
abroad attach conditions to development of urban land, including housing standards and
densities per unit arca.
Money [rom foreign sources fund development in the formal sector through the
National Housing Corporation NHC, and the Housing Finance Company of Kenya HFCK
(Kenya, 1989:246-248) and represents public sector (central and local government)

financial contributions. For a period of five years between 1984 and 1988 for example,

the public sector contributed 89.8 per cent of the money invested in urban development

compared to 11.2 per cent hy the private scctor during the same period (Table 4.2).

Companics from abroad are also directly involved in locating industrial and commercial

establishments in urban arcas. Kenya attaches considerable importance to these foreign

sources and recently the government has attempted to attract a greater proportion of 2

trillion US$ which is earmarked for investment in the 1990s by western countries and
Japan in developing countrics (Kenya, 1991h:56).

Table 4.2: Funding of capital projects by central government, focal authorities and the

private sector during the 1984 - 1988 Development plan period

SOURCES OF FINANCE AMOUNT IN MILLION K{P) | PERCENTAGE

Government 122.95 55.5
Local Authorities 73.85 34.3
“Private Sector 24,81 110
TOTAL 221.61 100.0

Source: Kenya (1984:174) Nevalnpment Plan 1984/88, Nairobi: Government Printer.

The local sources ol money for urban development include commercial banks and
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Non-Banking Financial Institutions (NBFI). The money [rom these institutions is in the
form of dividends and profits from public corporations and houschold savings (Kenya,
1991¢:51). The 23 commercial banks, with 431 outlets, lend money which fund hoth
short and long term urban development in the formal sector (Kenya, 1989:1 1).72 There
were 54 NBFIs, including the insurance companics and the moncy {rom these sources
finds its way into urban development through the Housing Finance Company of Kenya,
HFCK and other building socictics in the form ol mortgages (Nation, 1992a:1-V and
Nation, 1992¢:2).73 Through private arrangements, access Lo NBFI financial sources 1s
restricted to individuals who have high and stable incomes. Savings and credit
d major source of tinance (Table 4.3).

cooperative socicties arc the thir

Table 4.3: Five year growth trend of savings and credit cooperative societies (SCCS)

compared to other types cooperative societies

OTAL No. OF TOTAL No. OF OTHER PERCENTAGE
COOPERATIVES SAVING AND COOPERATIVE | OF SCCS
COOPERATIVE SOCIETIES OUT OF TOTAL
SOCIETIES (SCCS
1608 2201 42.2
1988 1723 2301 42.8
' 5183 2141 3042 41.3
5400 2251 3149 41.7
2339 3155 42.6

Source: Kenya (1992:114) Economic Survey. Nairobi: Government Printer.

The table shows that the growth in the

72 Kenya Commercial B
and long (15-25 yea
geveiopment (Kenya,

on government and trust land.

73 MBF] advanced K(P) [Ke
growth ol K (P} 465.0 million i urb:
1otal of K(P) 2735.0 (Kenya, 108011, Kenya,

ank and National Bank are
rs) lerm loans,
1979; and Kenya, 19

nya Pound] 1666.0
n development. In 1991, the advance gre
199 160 and Kenya, 1992:64).

89, Most development

number of savings and credit societies remained

the two main public banks that make short (1-2 years)
Industrial Development Bank (IDB) lends money for industrial
funded from these banks is implemented

million in 1989 and 2126.0 million in 1990, showing a
w hy K(P) 609.0 million 0 a
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steady at 41.2 1o 42.8 per cent of all types of cooperatives during the five year period
from 1987 1o 1991.74 This is cvidence of their continuing role in financing urban
development.

There are others who are engaged in private business and employment in the
informal sector (Nation, 1990a:6 and Standard, 1990a6). The significance of this sub-
sector in urban development is through the establishment of informal settlements
(Kaobiah, 1985:69), which are developed using money gencrated in informal work places.
Table 4.4 shows the trends in job creation in the informal urban sector for a period of six

years, 1988 - 1993.

Table 4.4: Six year (1988 -1993) trend in growth of jobs in informal sector

NUMBER OF JOBS
346,234 n/a
389,953 11.3
1990 443,104 13.6
1991 497,157 10.9
1992 n/a n/a
730,000 (Projections) 46.8

Note: n/a mean not applicable.
Source; Kenya (1989:198) Development Plan. Nairobi: Government Printer; Kenya (1991a:46-47)
Economic Survey. Nairobi Government Printer; and Kenya (1992:5) Economic Survey,

Nairobi: Government Printer.

The money generated in the informal sector finds its way to urban development through

informal borrowing arrangements at houschold level, and largely benefit those who

public and privie sectors contribute through monthly deductions of proportions ol
their incomes 10 @ commaon conperlive pccount maintained at the Cooperative Bank of Kenya (CO-OP
BANK). The deductions can he adjusted on reguest of the contributor depending on other financial
commitments, Savings and credit cooperitive socicties are therefore popular in urban areas where most of

the contributors live and work.

74 Employecs in the



72
derive their livelihood from this sector (Standard, 1990d:6). These are the people who
have no access 1o formal financial institutions such as banks and Non-Banking Financial
Institutions, such Housing Finance Company of Kenya (Nation, 1992d:2). In this sector,
the buying of plots and putting up a housing colony by developers is a slow and
incremental process which for some is a long term undertaking (Nation, 1991:14).
Nation summariscd this phenomenon that:

..many people are nowadays moving out of the city to the suburbs. The
trend is to buy plots in such outlying arcas... and then build slowly. Many
of these people usually buy the plot first, then take a lengthy break before
starting to build. They then build two or three rooms and then move in
and complete building the house while occupying it. IUs a process which
may lake over five years (Nation, 1992a: V).

In concluding this chapter, it is noted that urban land ownership systems in

Kenya lack appropriate urban planning policy processcs. Existing technical

instruments of planning and implementation such as urban development plans,

structure plans and part development plans are ineffective. Planning and

management of urban land development is part of pational development planning,

and an assessment of approaches Lo development planning over the years can

indicate why planning and management of urban land development has failed or

succeeded. Literature on planning theory and approaches to development

planning in Kenya will be reviewed in chapter five (o show where planning and

management of urban land development stand in development planning debate.



CHAPTERS§
REVIEW OF PLANNING THEORY AND APPROACHES TO
DEVELOPMENT PLANNING IN KENYA

5.0 Introduction

For a long time development programmes and projects in Kenya were guided by
the rational planning theory (Clark, 1968), collective community action and African
socialism derived from the African social philosophy (Kenya, 1965). Both theory and
philosophy permeate government institutions and society and are the root of the legal
basis of planning.73 The planning theory, the application of the African socialism in

planning and the planning law were intended to make development planning more

effective.

Development planning is concerned with the conscious guidance of social

progress and transformation, through government mechanisms and institutions in

designing and implementing social and economic projects and programmes (Tinbergen,

1967:34-46 and 211-213; and Wehber, 1983:90-96).76 These mechanisms and

75 R. Cotterrell (1989:3) “The Politics of Jurisprudence: A Critical Introduction to Legal Philosophy”

London: Butterworth and Co (Publishers), has defined legal theory as the systematic theoretical analysis of
jons, He has suggested that "legal theory focuses to develop theoretical

enon”, and that "legal theory can also be termed empirical legal
Planning", 1.G. Rose (1980) aempted to apply legal theory

nature of law, laws or legal institut
understanding of the law as a social phenom
theory”. In “Legal Foundations of Land Use
to planning issues.

76 pevelopment planning became popular when governments began to organize their political and

economic commitments to their people around a national policy or goal (Tinbergen, 1958:3). Objectives of
development are intended (o creale favourable conditions to appreciate the existing potential and
advantages of development; (0 enable governments o invest usually in infrastructure, and fo create
conditions stimulate private economic activity and investments. T.Pinfold and G.Norcliffe (1980) have
given a more recent account development planning in Kenya although they seem to see development
planning purely in the cantext of economic growth driven by planning for agriculture.

3
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institutions must allow for community participation and assist individuals and groups to
take advantage of the programmes and projects lo improve their standard of living

Dcvelopment planning is organizcd and direeted at the national level and the social and

cconomic benefits can be felt and observed at regional and community levels.”7 This

chapter revicws the irends in the use of the theories and the approaches in development

planning. Beflore the review, a description of the legal hasis of planning in Kenya is

presented.

5.1 Legal Basis of Planning

It is gencrally accepted that Jaws of human conduct focus on the regulation of

human activitics to conform o restraints that are socially desirable (Sacke, 1973:12-13;

and Aruka, 1989:29)."'8 According to Mihyo (1975:125) and Woolhouse (1988:42-47)

planning law is developed out of the desire Lo organize a socicly and regulate resource
use and development activilics. People ina society are in conlinuous rational interaction
conomic sphere and exchange of ideas on the best way 1o organize production,

at from the stand point of moral philosophy,

in the e

and Mihyo and Woolhouse arguc th

individuals have dutics and obligations 10 themselves and 10 others.””

The public law which deals with the administration and implementation of
policies evolved (o ensure that socially accepted duties and obligations are flexible and
Administrative law is therefore

consistent with the development aspirations of people.

77 When the new govermnent in Kenya adopied development planning in 1965 as a paradigm of socictul
g y U tCY ): B8 IAEAE

guidance, development planning had been practiced in Europe and North America lor 220 years, 50 years in

the region that wis covered by the Soviel Union (Tinbergen, 1973 211), 20-30 years in Germany, China

and India (Seth, 1967:167-169, 201 ad 419,
78 This view is rooted firmly in Anglo-Americi perspectives of Jegal theory (Golding, 1975; and Ojwang,

1992b).
79 Duties and obligations are sociadly created, and the ability of pet
of others in equal meusure is now always guaraniced. Woolhouse (1988:45) expluns that this deficiency is

the basis of Hobbes’ philosophy ol social comtract regarding relationship between govemmenis and the
governed. The interface of relationship is the political process and the structure of organization in

institutions responsible for discharging planning duties and obligations.

yple 1o discharge them o the satisfaction
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one of the branches of public law.8¢ The law goes beyond the conventional land laws
which deal with ownership rights, traditional small scale agreements of trespass and
relationships between land lord and tenans. Planning law has influence on substantive
and procedural aspects of land development and can alfect local and regional
development.  The law focuses on the organization, process and objectives of
development that result from exercising land ownership rights in identifiable social,
political and economic jurisdictions. Conscquently, planning law place land owners and
use of resources such as money to develop the land in a framework of the social,
cconomic and environmental needs (Daintith, 1982 and Hawke, 1991).

In Kenya Alrican customary law was applied indircctly and in limited local areas
to facilitate planning, but the application ol the imported law was more direct and
widespread (Contran, 1966:72-73). The two kinds of laws embrace the idea that law is a
body of rules by which rights are acquired and obligations imposed, and the selective
application in the case of African customary was not in the best interest in the long term.
It can be assumed that differences in the application of the two kinds of laws was based
on their different philosophical roots. The Alrican laws rely more on interaction of
individuals at the community level, resulting in social rationality, and the Anglo-
American laws value the frecdom of the individual (Woods, 1992:83-85 and 93-94).81

It is assumed that laws in Kenya provide the framework and basis for formulating
social and economic agendas by (he government, including those that guide development

planning. Therefore, law is used 1o rationalize the planning function of the centralized

80 1y is indicated earlier in chapier three that planning law ix a sub-branch of administrative law, T.Prosser
(1982:1-2) notes that planning law deals with the humen conduct in the planning and implementation of
abligations in and development and other planning planning activities.

81 p.L. Berger and M. H. Hsing-Huang(1988:5 Eds) Suggest that " Western individualism provided a fertile
s0il for the birlh of one of important elements of modemity™. This was the birth of the capitalist
entreprencur and more collective oriented communities and institutions were dissolved, throwing the
individual much more to himself. These resulied to both the values and social-psychulngical reality of

individualism.



76

institutions. This role allows the central government to exercise close control of planning
activitics at all levels of socicty and is provided for in section 75(a) of the constitution.
However, this style of involvement does not encourage the government to embrace and

inspire local level community participation.

5.2 African Social Philosophy of Planning

The two aspects of African social philosophy which form the basis for planning in
Kenya are the African Traditional Thesis (ATT) (Davidson, 1969:36-41) and the Social
Mutual Responsibility (SMR) (Acholla-Ayayo, 1980:34). The ATT consists of a body of
principles which form the basis of the African customary law and the African political
democracy. Spontaneity, in accessing and disposing of resources especially land, is one
of the guiding principles (Lambert, 1947:133) and Tanner (1960:15). Lambert and
Tanner have suggested that fexibility enhances access. The value of the principle of
spontaneity is that the resources, particularly land, as the productive asset of the
community, can be used 1o the best advantage when there is flexibility in ownership.

The spontaneity and flexibility aspects link planning law to the process of
development (Haberson, 1973:173; and Bryde, 19738:1 and 108-111). This linkage
facilitate the use of resources within groups in communities and is an important
characteristic of the African society. The groups act as a vehicle tor evolving ways that
allow individuals and households to gain access to land in order to build a house, grow
crops or graze animals.

A second principle in the ATT is that individuals in a community have inherent
rights to access and use of land but less rights to own it. This involves the principle of

birthright which consists of rights in terms of occupation, cultivation and grazing. The

82 The discussion on African Social philosophy of planning in the dissertation is based on Sessional Paper
No.1 of 1965. S. Parish (1974) and P. J. Hountodji {1983) among others researchers have researched on the

subject of African philosophy.



77
principle was claborated by Tanner (1960)) for communities in Tanzania and by Wilson
(1968) and Glazier (1985) for communities in Kenya. Kenya (1929) and Gluckman
(1944) had shown that birthright was widely used by Bantu communities of the Sub-
Sahara and the Sahel regions in Africa.83 Both the principle of spontancity and the
principle of birthright in the use of land were put into practice by individuals or groups of
individuals who act as trustees for others interested in the land through mechanisms of
land allocation and transactions.®4 These principles guaranteed against possible misuse
of the land and can be related to the wider context of custodians of “the commons”,

A third principle of the African Traditional Thesis relates to resource (land) user
activities and their potential impact on the cnvironment. In theory, the activities of
individuals and groups are guided by the indigenous knowledge on environmental
resources and their ability to regenerate. They are also guided by a systems of beliefs
based on myths to explain the reality (Donders, 1974; Huontodji, 1983:60; and
Gbadegesin, 1991:111-120).

The concept of Social Mutual Responsibility (SMR) has its basis in two principles
of organization, namely, the economic relations and the functional responsibility in an
African family (Acholla-Ayaye, 1980:34). The first principle considers the notion of the
family as a unit of society with monogamous or polygamous marriage acrangements
(Hobley, 1971b; and Holleman, 1974). The monogamous type of family unit is simpler
in terms of relationships.®3

A family is as much an ¢conomic as well as a social unit (Kenyatta, 1959:53).

Thus, the second principle is based on the premise that each member of the family is

83 Communities studied included Tswana, Bechuana, Nyakyusa, Kikuyu, Debele in East, Central and

South Africa; and Igho in West Alrica.
84 Different communities have developed their institutions to accommaodate women (o exercise their rights

in access to resources such as land {Amanduime, 1987).
85 However, in both types of Family organizations, property owned by individuals and that which is owned

by the entire faumily can be identified.
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bound by an obligation to contribute through sincere and hard work towards the creation
of wealth. According to this principle cach member of the family has a duty in economic
productivity and distribution of rcsources which aims at material prosperity and social
stability. Kasanga (1988:30) has further suggested that the operation of the principle at
the family level permeates all levels of organization in the society, including
communitics, regions and the entire country. In the use of land there is interaction
between people, and between people and land resources, the stewardship ol the
environment resting on each individual. This perspective helps to clarify the place of the
individual, privatc groups or community (the public) and their responsibility 1n the
production of goods and provision of scrvices. SMR in African social philosophy
recognizes that private and collective efforts in the development and use of resources are
mutually supportive. However, there is a constant need to coordinate private and
collective etforts in the use ol the resources, requiring continuous management of the

activitics in both sectors.

5.2.1 Collective Community Action

The collective community action is a form of social rationality built around the

African social philosophy and is bound by indigenous structures of African social
organization and relationships between communities and individuals (Mbithi, 1982). The
collective community action is related to resources and environment, types and level of

technology, and institutional arrangements. These are the basis for decision making, and

the implementation actions in communilies (take place based on them). However the

decisions about the use of resources and how the use will affect the environment is taken
by the individuals, but they are coordinated so that they only appear as if they were a
consensus of a group (Ekechi, 1989 143).

In theory, a model of collective community action reflects a socio-economic way
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of life which is consciously articulated by communities in Kenya. In the 1930s,
collective communily action was the basis of assembling and coordinating the use of
community resources to build schools and collect money to send bright students abroad
for advanced studies. The practice became popularly called Harambee (wira wa muingi
or gitati in central Kenya and nyoluore in Nyanza) and was adopted with the
understanding that the returns of such "investments” were for the henefit of the society as
a whole.86 The practice is an extension of small group organization and development
activitics at levels beyond the houschold or the clan. At that earlier period collective

community action was extended and was a response 1o the neglect of the colonial

government 0 initiate and fund development programmes/projects. It has also become

popular as a means of contributing moncy and other forms of resources by communities

owards financing development where formal government funding is not adequate or

forthcoming.
In the 1970s and 1980s, the scope and practices of collective community action

widened and led to the formation af (land) cooperatives societies and companies which

are major organizalions that dominate the urban development sector. Tt is also used in an

informal way by the central government and local non-governmenial organizations

through Harambee, to collect "lax" which is a kind ol voluntary donation of money for

funding development programmcslprojecls.

5.2.2 African Socialism and Planning 87

African socialism was formally adopted in Kenya in 1965 as a strategy for

86 Yarambee is a Swahili word meaning “let us pull wgether”, and was commonly used in work chants.

87 In Sessional Paper No.1 ol 1965 African politicad democracy and social responsibility are identified as
the two characteristics of African socialism (Kenyi, 1965:3). Political democracy requires that all
individuals in society have equal politici nghts and that individuals or groups of individuals will not be

rmitted (o exert undue influence on policies of the stte and society.  Social responsibility requires
society and its members 1o do their best for cach other with the full knowledge and understanding that if
society prospers, its members will share in that prosperity.
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integrating African social and cultural experience into planning thought and action
(Kenya, 1965), and was intcnded to improve the process of formulating policy and
implementing decisions (Haberson, 1973:172-173). Introduction of African socialism in
planning was not new according to many rescarchers (Davidson, 1969:22; Parish,
1974:21-22: and Hettne, 1990:109) and was introduced to re-direct African ways of lile
to formal institutions of the government, and into the private scetor. Recently, Acholla-
Ayayo (1980), Huontodji (1983: 176) and Aruka (1990:89) have illustrated that African
socialism will be useful in planning theory and practice. For local politicians and
planners, African socialism represented appropriate practice of planning because it
exemplificd familiar way of dealing with development problems in view of economic and

social realitics (1le, 1964 cd).
The relevance of African socialism as a framework for planning and managing
resources was justified on the basis of African Traditional Thesis (ATT) and Social

Mutual Responsibility (SMR). ATT prescated a political justification for the government

to adopt African socialism, arguing that it represented African wraditional political

democracy (Tanner, 1959). ATT is useful in planning and management in Kenya in three

ways.88 First, the sponluncily-ﬂcxihility principle presented opportunities 0 promote

socially acceptable administration to develap resources, particularly with respect to

allocation. This was viewed as the basis of social justice. Sccondly, the principle of

inherent birthright was the basis of legitimacy for the allocation of land to the landless.

The principle has its basis in African legal philosophy. Third, the principle of user

activity was the foundation of a national theory of planning and management and

provided justification for government intervention in resource development activities by

the private scctor (Kenya, 1965). As discussed earlier SMR helped to clarily the place of

88 The principles were formalized in public policy and implementation as perspectives of African Planning
Philagophy (APP) when CESSIONAL PAPER No. I of 1965 cntitled "African Socialism and Its Application
To Planning in Kenya” was published by the government.
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the goods praduced and services provided by individuals, private groups or communatly
(the public). Coordination of these efforts was to ensure ellective management of
cconomic activities, social progress and a resilient environment.

Application of the principles of the African socialism in planning however, did
not have the intended results. Officers in the Ministry of Planning and Economic
Development relicd more on the conventional rational planning approach. Development
activities by the informal planning organizations, however, continued Lo operate within
the framework of African socialism. However, in urban planning, existence of the two

opposing approaches have resulted in diverse formal and informal economic activities

and unplanned setlements.

5.3 Rational Planning Theory

Rational planning theory has four main characteristics which rely on formulations

of natural scicnee and methods of justilying scientific knowledge (Kuhn, 1970:174-178;

and Camhis, 1979). First, the theory assumes that actions in response 10 social and

individual nceds take place in claborate and distinct steps which include; identification of

a problem, formulation of solution(s), and finally, the application of solutions to the

problem. Secondly, rational theory is based on the premises that the response takes place

in elaborate stages of perceiving and solving the problems of society in a reasoned way.

The third characteristic ol the theory is founded on the premises that these stages take

place outside politics (Kiernan, [983:71-87).89 Centralization of decision making is the

fourth dimension of the theory. It implies the need for comprehensive understanding of

planning which is presumed to be the domain of planners and often politicians. Planners

hecome centres of knowledge which gives them advantage to decision making, and to

89 In fact, Mannhein emphasised that the role of reason (therefore rtionality in human affairs) and
individual freedom are the most important aspects of society o be inherited from Philosophers of

Enlightenment (Mannheim, 1965:185-1 87).
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implement solutions affecting socicty (Webber, 1983:91).

The features of rational planning theory were adopted as the main sources of
knowledge which inspired planners in the government institutions in Kenya.?0 Iis
practice is the most cstablished style of rationalizing and allocating resources for
implementing development programmes and projects. The theory was seen by
rescarchers from other parts of the world as the most effective approach (Alexander,
1988), and thus it was easily introduced in Kenya?! In fact, Faludi (1973) argued that
although procedural stages of the theory were elaborate and did not represent the way

people make and implement decisions, the stages are valid because decision making that

involve more than one person need these stages 1o build consensus.
In Kenya, problems associated with the application of the rational planning theory

are not rooted in its principles, but are due to ineffective institutions that can support the

process of building consensus. Such incfiective institutions are in lurn & result of over

emphasis in rechnical-administrative expertisc which is centralized, and which excludes

democratic participation.

5.4 Substantive and Procedural Considerations

The kind of planning issucs dealt with in the context of the rational planning

theory were mainly economic in nature and centered on productivity of agricultural land.

In the 1950s planners were concerned more with economic and social issues in rural areas
(Haberson, 1973:35-36).92  Economic growth issues were of high priority because of the

90  Although economic data e ased in some instances such as in the preparation of the national
development plans, one may not claim such planning (o be entirely based on empirical rational planning.
There is almost no public debate on mational development plans, and other kinds of plans that implement

public policy. It can be concluded that both the empirical and theoretical rational planning arg used in
Kenya, bul there is i hius towards the laver.

91 Meyerson and Banficld in 1955, Meyerson in 1955, Branch in 1959 and Banfield again in 1959, were
some of the carlier researchers and supporters of (he rational planning theory (Alexander, 1988).
92 Although social issucs wert included in policy stalements, they did not feature in development plans and

programmes that were pursued (Kenya, 1955h: Kenya, 1957; and 1lberson, 1973:35-36).
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heavy financial cost of World War II and the return of many Kenyans from the war who
did not have immediate means of subsistence.  This made the British government to
change its policies of dircct subsidies to the colonies. The new policics emphasiscd the

productivity of resources and they formed the framework of comprehensive plans for

resource development. The plans were biased towards the agricultural sector, with a

focus on land tenure and agrarian reform (Mkangi, 1983).93
Land rchabilitation and adjudication of land in the arcas where Africans lived

were initiated to support productivity in the agricultural sector with a view 0 making
cconomic programmes cuccessful (Kenya, 1963).94 A Directorate of Economics and
Statistics was created in 1963 as a central source of data and information. From then on,
all proposcd development projects and programmes (o he selected for funding had to be
justificd with data and information from the directorate (Kenya, 1963).
Procedural planning hased on rational planning theory is simple and the decision
making and formulation of policies are slruiéhl forward. In the 1950s and 1960s,
development plans were prepared in the form of sectoral priority projects and
programmes. These Were few and funding of their implementation was by disbursing
money lo departments from the treasury hased on prioritized proposals from sectoral
departments. The existing government organization was the cnabling framework for
centralized planning (Kenya, 19872). Implementation of the selected projects and
programmes Wis done withoul coordination and coeperation among the departments.
Often, this caused duplication of elforts and conllicts between ofticers from the various
seclors. Involvement of the administrative officers in the planning aclivities was not

I

efits of the policy were rationalized lllrm!gh the Swynnerton Plan in 1954, which marked
r the development of rural areas wherc indigenous people lived.

idation and registration _ol' [arming units owned by Africans into single
Ruies (NL.TR) of 1956, the Native Land Tenure Registration
hseyuent introduction of a cash crop economy mainly in cofiee

93 Economic ben
genuine concern fo
94 The process initiated also conse!
parcels under the Nufive Land Tenure
Ordinance (NLTRO) of 1959, and the su

and tea Mkangi, 1983).
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heneficial to the local people. The ofticers did not have a defincd mandate other than that
of clarifying government policy, assisting in the enforcement of law and order, and the
Jdministration of land development on behall of the Commissioner of Lands.9® During
plan implementation by the government, the praclice was coercive, rather than

consultative
After Kenya got independence in 1963, these planning proccdures were
strengthened to suit the new government. A Ministry of Economic Planning and

Development (MEPD) was created and it carried out the role of coordination, tormulation

and rationalization of funding in the implementation (Mhoya, 1973). From then on,

sectoral development projects and programmes were (o he submitted to the ministry for

approval and funding. Once projects and programmes werc "approved”, the Ministry of
Finance authorized release of money from the Central Bank through accounts operated by

each department. Officers 1 the field were then allowed to use the money to implement

the projects and programimces.

5.5 Reforms in Development Planning

Except in the resettlement of rural population and agricultural intensification

programmes, development planning in Kenya did notinvolve people and hence there was
no democralic parlicipation (Leo, 1984). Therc was not much autention paid to the
planning aclivity especially in view ol the changes that were taking place in settlement
patterns. Lack of the attention in planning has been summarised by the Mission on Land
Consolidation and Registration (MLCR):

Even worse still is the fact that no provision... have been made to extend
professional planning services of Town Planning Department 1o0...
settlement schemes... There is no attempt at any sort of Town or Village
Planning. It is obvious that within a generation Market centres must

hecome village areas if the tandless are 1o lead the ordinary lile found in

{ P o . aecicianty HEPIT FI . -
95 DOs (Distict Officers) are assislanls o he District Commissioners, while the chicfs ae in charge of
adininistration in smaller geagraphical arcas of 4 district called "locations”.
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most other parts of the world... Many...will, we hope become crafismen
and traders not merely labourers and squatters scattered over the
countryside... It is imperative that an overall layout should be worked
indicating sites of future lowns and villages 10 serve the needs of a locality
as a whole (Kenya, 1966:54).

Thus, MLCR identificd lack of planning for the development of human settlements in the
1960)s even though more people were expected to live in cities.

Development Plan 1966-1970: Ministry ol Planning and Economic Development
was strengthened during this period and marked the beginning of centralized planning
after Kenya's independence. The ministry became responsible for organizing and

promoling economic development, and was expected (o integrate African socialism in

planning and, to follow the rational model with its comprehensiveness (Stolper, 1968).

At the end of that plan period, planners in government were hiased towards the rational

planning model. The hias was partly duc to the recommendations from the International

Bank for Reconstruction and Development (IBRD) for centralized planning so as (o

pursue goals of economic growth in Kenya and partly due to traditions of sectoral

planning where administrative officers implemented plans (Kenya, 1963; and Nellis,

1981).

For the planners who worked for the government, theory and principles of African

Socialism in planning were rhetorical and according to President Kenyatta (Kenya,

1996:v):

The government has introduced this scssion:_ll paper wl_1ich dispusges in
detail both theory of democratic At‘ricun_ socm!lsm aqd_lLs apphcauon 10
planning in Kenya and it is the responsibility of the Minister of Economic
] d Development and his cabinet colleagues to explain and help

Planning an . :
interpret this paper to parfiament and to the public so as to ensure that it is

fully understood (Kenya, 1965:v).

The government of Kenya has been working to decentralize planning functions

and administration since 1970. The first approach focused to decentralize government
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administration and professional staff from Nairobi to the districts. The second approach
was 1o rely on spatial planning to decentralize cconomic activitics and settlement patterns
which are dominated by the primacy of Nuirobi. By bringing officers close to the people
i the districts, it was hoped that development planning could become more effective.
Therefore these two approaches to decentralization dominated the development policies
outlined in the five year development plans for 1970-1974, 1975-1978, 1979-1983, 1989-
1993:

Development Plan 1970-1974: Agricultural development through investment in
basic infrastructure became the main activity which included extension services (o small
farmers. It was hoped that once job creation through this agro-economic development
strategy succeeded in the context of an experimental special rural development
programme, it would be replicated throughout the country (Gerhart and Laurenti, 1973:6-
7; and Chamber, 1974). However, implementation of special rural development
programmes became a source of conflict between the provincial and district officers on
the one hand and field officers of the Ministry of Economic Planning and Development
on the other.

A system of urban places, believed to be critical in servicing the predominantly
agricultural communities was adopted in the form of growth centres and service centres
(Christaller, 1966 and Taylor, 1981:336). However, the establishment of growth centres
and service centres was difficult because resources for implementation were not adequate
and planning was centralized. There was also prolessional conflict between the
economists in the Ministry of Economic Planning and Development and the planners in
the Physical Planning Department.

Development Plan 1974-1978: This plan also emphasised rural development,

with a focus on improvement of the standard of living. Rural agricultural programmes,

including domestic water supply, irrigation and alforestation were adopled as strategies
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for realizing this goal. Once again, provincidl and district administrative ollicers were
mostly rcsponsible for implementation and therefore, coordination of special rural
development programmes was incllective. This led to the termination of the programme
in 1977 without having evalved a replacable model for implementing rural development
ProOgrammes.

Two approaches were adopted for urbanization during this plan period. The first
was to promote growth of selected towns into industrial and administrative centres. The
second, was to allow growth of small service centres where local communities can
purchase houscholds consumer goods, receive health services and send children to

school. These would be also places where information would diffuse to and from rural

communities. In addition rural access roads and inter-regional road network programmes

were initiated so as 1o supporl mobility of people within the growth and service centres,

and between them and rural hinterlands.
At the end of this development period there was dissatisfaction due to the failure
of the special rural development programmes and the government began (o constder other

possible approaches to rural development planning. On the urban front, development

benefits from the growth and service centres were yet 1o be realized and assessed. The

regional urban development strategy was retained and, in fact, was supported by the

publication “HUMAN SETTLEMENT IN KENYA: A Strategy For Urban and Rural

Development", a report which contained policies on the distribution of urban population

and economic activities (Kenya, 1978).

Development Plan 1978-1983: District development commitlees and district

executive committees (DDC) and (DEC) were declared agents of development planning

at the local level during this period. In 1982 District Focus for Rural Development Policy

(DFRD) came into effect. The districts were made the lowest level of decentralized
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planning and management of development. % The goal of planning at the district level
was comprehensive rural-urban development (Kenya, 1982:50). Existing district
administrative structures for administration became the framework for urban and regional
planning and District Commissioners became chief planning and implementation
coordinators. The DFRD policy emphasised that:

_the district team, under the leadership of District Commissioner and
with the guidance of District Development Committees should be
established as the major force and vehicle for management and
implementation of rural development (Kenya, 1982:53).

DERD was declared as the new model for decentralization in the form of a

Presidential directive:

Districts were o become centres of development in rural areas, and that he
(The President) had instructed all ministries to ensure that this new
approach is put into full operation by July Ist, 1983 (Obudho and Aduwo,
1988:166; Wallis, 1990:443).

The directive was formalized in the 1984-1988 Development Plan which explained the

source of changed policy and its intention:

In line with the Presidents’ many exhortations, we are implementing the
policy of making district focus for rural development thereby bringing the
peopfe into the forelront in the provision of their own things for their own
welfare (Kenya, 1983:xi).

This change in planning stralcgy wis abrupt and did not put the growth and

service centre model in the contexl of district planning (Kenya, 1982:55). The model
was, however, retained for spatial planning with a hope that the centres could:
_relieve population pressure in the country-side, provide less congested
and populated urban living in the primary city..., Increase modernization
spin-ofl which urban centres provide better with integration of the
economy of rural hinterland (Kenya, 1978).

96 Reasons for this were thal 80 per cent of the population lived and eamed their livelihood in the rural
areas, and 60 per cent of them relying on on-farn activities or as pastoralists and the other 20 per cent on

off-Tarm activities) (Kenya, 1982).
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Decentralization to the districts did not consider the possibility of using the local
government system which relies on civic political process and closeness to the
communitics as an alternative institutional structure.

Development Plan 1984-1988: Decentralization to the districts became the theme
of this plan period and became known as “mobilization of domestic resources for
equitable development” (Kenya, 1984:ix-xii and 91-96). Equity was seen in two major
ways. First, there was to be equily in the geographical distribution of development
projects. Second, demands of rural and urban development were to be balanced when
allocating resources in national investment programmes. District planning was expected
to facilitate planning with these equity considerations (Kenya, 1984:58-60; and Obudho
and Aduwo, 1988:165).

Planners assumed that growth and service centre strategy would still be the model
for planning regional development projects and programmes and therefore distribution of
population. They were of the view that the strategy complimented implementation of the
rural-urban balance policy (Kenya, 1983:174-176). They were found to be wrong.

The establishment of Rural Trading and Production Centres (RTPC) as an
investment programme Was addressed to the problem of physical infrastructure and

marketing outlets.?” The strategy was intended as a strategy 1o promote growth and

development of selected urban arcas.98 By selecting investment RTPC towns from all

regions (districts), it was hoped to achieve the goal of equity in distribution of benefits of

development.”

97RTPC was introduced by the govemment in its policy paper called Sessional Paper No.1 of 1986 entitled
"Economic Management for Renewed Growth" (See Kenya, 1986a).

98 In the middle of the 1984-108% Development Plan, Rural Trading and Production Centres (RTPC)
replhced Growth Centre and Service Centres (GCSC) as a stralegy for implementing equity in the context
of spatial plinning,

99 115 introduction marked a new approach in urban centred regionad planning initiated by Harvard Institute
of International Development (HIID) during the L1th year of the 17 years (August, 1976 - June, 1992) of
the institu(e's technical assistance in regional planning to Kenya (Cohen and Hook, 1986:30-32; and Gaile,

1088:242-243).
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The strategy was presented as 2 government programme for implementing rural-

urban balance with a view to accelerating the growth of selected secondary and smaller
towns (Kenya, 1986:41).100 Later changes in policy limited the choice of the RTPC
towns lo those with less than 5,000 people and having potential for stimulating
development in their rural hinterlands (Kenya, 19915:200). When the RTPC strategy was
adopted in 1986, it replaced GCSC policy, which had become out-dated by the end of the
1979-1983 plan period. However, except for the outline of the RTPC policy intention in
1986, the implementation of the investment progru;'nmc had to await until the preparation

of the development plan for the period 1989 10 1993.
Development Plan 1989-1993: The plan clarified that a district was a

geographical area and its administrative framework would be the basis for the

administration of development Also. the framework became the basis for the

implementation of the RTPC regional equity model in the form of agro-economic

regional production and marketing centres (Kenya, 1989:xvii-xx). The objective of the

plan was accelerated growth of selected towns to avoid planning along sectoral lines.

Three development plans which include 1989-93, 1994-98 and 1999-2003 were to

facilitate structural adjustment for Kenyan economy.101 Among the objectives in

100 A programme of investment in development planning meins a specific package of investments that is
made in identified locations in a country's space economy, and in which the government plays a strategic
role in funding (Tinbergen, 1958:4). The RTPC programme in Kenya assumed that Kenya government will
fund the development of physical infrastruciure and marketing outlets in the selected towns, leaving private
initiatives (0 make rtional cconomic decisions (© invest in commerce and industry (Kenya, 1982:42; and

Gaile, 1988:244 and 253).
101 Qyryctural adjustment is gualitative and quantitative change in policy which, when translated for
operational purposes, means structural re-organizit jon of existing production and consumption in the
economy (Tinbergen, 1955:1-2 and 70-71; and Tinbergen, 1?73:4041). In Kenya, structural adjastment
during the 1989-1993 plan period was in the l'nrmp! dissolving alndlur selling some public corporations.
Adjustment in other arcas will have 1o be made fjurlllg Ihi:t pIyn Pcruu_;; 1994 10 1988 and 1999 (o 2003, In
guantitalive changes, structurml adjustment was 1 form ol & i;llll_ng value of Kenyan currency, which meant
diminished gains from commoditics such as collee and tea sold in exporl markets and cost sharing between
the government and people in social services, including education, health and transport In 1992, it was
suggested that fulure development plans will cover i Iii.ruu {3) year period and it can remain (o be seen how
implementation schedule of the RTPC programines will be accommodated in the proposed development

planning periods.
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structural adjustment, two are of relevance to this research.  First, in structural
adjustment, cost sharing which imply that consumers of goods and services will have to
pay more is considered as participation in development (Kenya, 1989:258-260). Second,
implementation of RTPC programmes and projects was 10 be incremental.

The suggested population size of 5,000 for RTPC candidate towns was expected
to grow at a rate of 7.5 per cent per year which is above the national average of 6.5 per
cent (Kenya, 1989:74). RTPC investment towns were 10 increase from eight selected
small towns during the 1988/89 financial year to twelve in 1989/90), sixteen in 199091
and in 1991/92 and eighteen in 1992/93 (Gaile, 1992:147). By the end ol 1993, seventy
RTPC candidate towns were expected to have had the prescribed investment programmes
fully operational (Kenya, 1989:77). The projected cost for each RTPC town was K(P)
800,000 and for the seventy RTPC towns targeted for the 1989-1993 development period
was K(P) 56.0 million

RTPC investments, it was assumed, would lead to creation of off-farm employment
activities in the processing of agriculral products, service industries, livestock
marketing, work-for-food programmes, service industries, public works and mining and
tourism. It was expected that farmers and people in off-farm economic activities would
respond rationally to market opportunities resulting from the improvement in physical
infrastructure and marketing outlets.

By these approaches the programmes were meant Lo promote "planned”

urbanization as an objective in development. During this time, development planning

focused on:

_renewed economic growth, with a target rate of 5.6 percent in Gross
Domestic Product (GDP) from 1984 to 2000, through gradual structural
change from an agrarian into urban-based industrial economy with
agricultural and small scale industries and services leading the way for the
next fifteen years as modern industry is restructured to play its essential
role in development (Kenya, 1986: 104).
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Implementation of the RTPC programmes became part of the district planning and

local authorities did not have a specilic role. By this arrangement, district administrative
and sectoral planning officers controlled more resources compared to the local
authorities. The presidential directive for decentralization identified district
commissioners, and not local authoritics as centres of authority in regional planning
(Cohen and Cook, 1986:40-43; Obudho and Aduwo, 1988:166, and Wallis, 1990). Itis

against this background that the two objectives of structural adjustments mentioned

earlier were to be achieved.

5.6 Organization and Financing of Development Planning
By establishing a decentralized planning organization in 1983, individuals, non-
government organizations and local authoritics were expected to participate and

strengthen the administrative structure of the district (Kenya, 1987a). As the disticl

planning became operational, development interests of the individuals and organizations

were presented during district development committee meetings by their representatives

so that their interests were accommaodated in the district plans. But membership in the

committees is dominated by government representatives (Were, 1989: 126-129). In his

study on district planning in Busia District, Were found out that 70 percent of District

Development Committee membership is government representation. District

development commitiees and exccutive committees would prepare district plan annexes

and forward them to the Ministry of Planning and National Development for scrutiny and

funding.192

This organizational structure limits communily participation in the planning

are lists of priorty progrunmes and plr:}i::ci.u prepared by District Development

rogrammes and projects will be located within the district. Pririties

in distri 8 i always) the hasis on which money is allocated. At the present time,
Jistrict annexes are vsually (hut not always) the ] y 0 : |

:.Itle old Ministry of Economic Planning and Development (MEPD) that was established in the 1960s is the

Ministry of Planning and National Development (MPND).

102 pisirict plan annexes
Commitiees and they show where the p
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process. However, indircct community participation is assumed through the
representation by their parliamentary members in the committees. The district treasuries
pay part of the finances for the implementation of projects and programmes {from district
development fund (DDF). Scctoral departments contribute the other part of funding.

It is obvious that without adequate and reliable sources of money, development
programmes and projects cannot be implemented.  Also, without reliable and effective
planning and schedules for funding, money will not be available for implementation.
With these kinds of financial uncertaintics goals of development cannot be achieved.
Lack of appropriate financial resources to implement plans is a very vexing problem that
affects all developing countries, including Kenya (Tinbergen, 1958:58).

One measure of the ability to linance development is the proportion of funds
generated by the national cconomy. During the 1957-1960 development programme, the
colonial government advised that planners should include projections to show how far the
plans will be effective (Kenya, 1957:1). These projections were to form the basis to plan
the funding of public investments and to advise private investors in their economic
activitics, with a view Lo gencrale local capital. During the plan period K(P) 16.0 million
03

per year was needed and the economy could only generate a mere fraction.!

The economy improved in the 1970s and lor the 1970-1974 development plan,

K(P) 93.6 million, representing 13 per cent of development money, came from external

sources, while the rest, K(P) 626.4 million (87 per cent) was generated by national

economy (Kenya, 1969:5). This improvement was not sustained in the 1980s. During
the 1985/1986 to 1988/1989 financial years, the money needed to finance such
programmes and projects was K(P) 775 million, of which K(P) 20().0) million, or 25.8 per

cent. came from external loans; and K(P) 575.0 million, which is 74.2 per cent, came

103 “The proportion of total budgel prt)jct_'lcd 'fnr any development ‘pcr.ind, which is generated from the
national ecanomy compared 0 the proportion from extermal sources in form of loans and grants (not from
sale of exported goods) is i good measure of local development (Gills er al, 1983).
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from local banks (Kenya, 1989:34),14 Table 5.1 is a summary of trends in financing

development for the live year period, 1989 10 1993.

Table 5.1: Five year trend in financing development In Kenya through local and external

borrowing

LOCAL BORROWING 162.9 134.2 99.4 110.1 122.0
{in K(P) Million and (45.0%) (37.5%) (28.0%) | (30.6%) | (32.0%)
percentage of the total}
EXTERNAL 200.0 223.6 255.0 249.4 2494
BORROWING (55.0%) | (62.5%) | (72.1%) | (69.6% |(68.8%)
(in K(P) Million and
percentage of the total

Source: Adopted from Development plan 1989-1993 (Kenya 1989:62).

The discussion so lar and the wends in the table show that with passage of time during the
twenty three years (1970 - 1993), Kenya relied more on external sources to fund
development programmes.

It is important to note that another measure of the ability to tinance development
is in the higher proportion of the annual budget allocated for capital development such as
roads, and industrial support progrmmes compared to the proportion allocated to salaries
of government officers and expenditures in health, education and training. The larger the
proportion of the annual budget allocated to funding capital projects, the more money in
the budget that is available to increase productivity. However, this may not have been the
case. The central government has been the largest employer in the public sector (Kenya,
1991a:38; Kenya, 1992: 40-42 ; and Kenya, 1993:52-53).

As Kenya relied more on external sources of linance, the proportion that went to

104 Throughout the 1980, external sources of money for development were used 1o finance budget deficit
(Kenya, 1986:34).
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pay for salarics in the public sector and finance the provision of services also increased,
but less money was available for capital programmes and projects. Therefore, more
money was required to finance differed and/or suspended programmes and projects, and
made the government rely even more on external sources to make up the difference. 103

In terms of development planning these trends show that while government
cannot be expected to finance all programmes and projects due o ever growing deficit
financing, past investments in capital and annual (or recurrent) spending on salaries and
provision of services were not made in the most productive sectors of the economy,106
This means that by borrowing heavily from local banks, government takes away the
money that could otherwise be used by the private sector (Kenya, 1991b) and inhibits
effective management of the development process (Kenya, 1982:31). Deficit financing
and the practice of heavy bhorrowing locally is not in line with Kenya's development
objectives which targets recurrent and capital expenditure on social and economic
infrastructure through a purposeful and elfective management:

The principal criticism of the Working Party on the current use of national

resources is that they are not now managed for their maximum effect on
national development. The result is the creation of excess capacity which

is not utilized to benelit the people, the needless replication of government

functions in two or more ministries, the inefficient duplication of
administrative responsibilities between county councils and district
administrations and a diffusion of administrative responsibilities and lines

of authority which makes effective management and the evaluation
extremely difficult (Kenya, 1982:31).

5.7 Role of Urban Land Development in Development Planning

The discussion in this chapter which has reviewed planning theory and

105 By 1991 Kenya's total deht was USS 720,000 million and ttal debt service was 9.4 percent of Gross
Domestic Product (GDP) (Inter-Church Coalition on African, 1993). In African, the average total debt for
29 countries was US$ 55,656 million and total debt service stood at 5.02 percent of GDP.

106 1 1979-1980, the entire civil service salary was 47 per cent of total recurrent outlay, which increased
1o an average of 60 per cent in 1984-1985, wilh the Ministry of Agricullure and Livestock Development
alone having 80 per cent of total budget committed Tor salaries (Kenya, 1991h:32),
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approaches to development planning demonstrate that urban development is part of the
wider policy debate in development planning.  However, at the centre of this policy
debate is a bias towards spatial planning in which the Rural Trading and Production
Centres (RTPC) investment in infrastructure and marketing outlets for example, are the
background to the national debate. A halanced geographical distribution of urban centres
is the focus of this debate. In the RTPCs as was the case in the Growth Centres and
Service Centres (GCSCs) before them, planning of urban land development within the
urban areas is not considered as part of the development planning policies.

The spatial planning policies do not consider that urban land development
involves the proportion of population engaged in off-farm cconomic activities and that it
is an indicator as to the direction of change in settlement patterns. The emerging urban
settlements, the social and cconomic problems that are created require localized policies
(Kenya, 1978). Planning of urban land development is a process of development
planning at the local level, only that, it impacts life style of households because it has to
deal with social and economic activities in communities more directly. The role of urban
development in development planning is therelore to facilitate the implementation of
projects and progarmmes and become an expression of cultural, economic, political and
environmental management attitudes. Unfortunately, this rale seems not to have been
recognized in Kenya and has caused confusion about the relationship between the need
for planning urban land development and the national development planning process. 107

As alrcady indicated, the over involvement of administrative authorities in
planning and implementation has compromised the local political and legal basis for

urban planning. It secems that centralization and dominance of administrative authorities

107 Except in the 1970-1974 development plan, which attempted to clasify this relationship at the time
when growth centres and service centres regional spatial policies were becoming popular (Kenya, 1970:82-
90, five other development plans we silent on the issue (Kenya, 1964:68-71; Kenya, 1974:135-142;
Kenya, 1979:58-61; : Kenya, 1984:172-176; and Kenya, 1989:74-78 and 130-132) '.
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in planning may be responsible for the ineffective local level planning more than any
other factor. Specitically, centralization and dominance of administrative authority seem
to explain the confusion surrounding the role of urban land development in the
development process. We may conclude that the relationship, or lack of it, between the
philosophy/theory and the centralized planning system which relies on administrative
discretion, explains the nature of the existing legal instrument that forms the basis for

planning. That legal instrument is planning law in Kenya and reviewed in chapter six.



CHAPTER 6
PLANNING LAW IN KENYA

6.0 Introduction

The history of planning law in Kenya dates back to the early years of the

twentieth century (Kenya, 1924; and Kenya, 1931). The law was imported into Kenya to

avoid:

The same mistakes of overcrowding and insanitary conditions as existed in
England in the early part of the 19th century, and which were brought to
light at the time by several commissions, have a tendency to repeat
themselves in new countries, unless there is a sanitary department to

prevent them (White et al, 1948:13).
From then on, the law gave public agencies the right to intervene in the planning and

development of land (White et al, 1948:1). Also, the law shaped the evolution of the kind

of organizations that assumed the role of statutory planning authority (Nairobi City

Commission, 1991). The historical processes associated with colonization, and societal

experiences led to the type of planning authorities, and existing planning approaches and

styles in Kenya (McAuslan, 1966 and McAuslan, 1978). In particular, the styles and

approaches evolved and developed from the introduced laws during the colonial period

1920-1963. This evolution and development was influenced by the social and economic

interests of immigrant settlers. Even where the provisions of African customary law was
applicable it was subservient to those social and economic interests.

The chapter reviews the planning law in Kenya and to do that, the legal
philosophy as it relates to planning law is first outlined. Following that, an analysis of

the Common law, the Statutory law and the African customary sources of planning law
08
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are prescnted.

6.1 Legal Philosophy and Planning Law

The laws in Kenya are based on the principles of liberty (Datainth; and Ojwang,
1992b), social contract {Oluyede, 1981) and the Alrican communitarian doctrine (Barkan,
1984 cd: Jones, 1989; and Hawke, 1991). The {reedom of the individual and the
functions of the government to intervene/guide in exercising the [reedom are explained
by the principles of liberty and sociﬁl contract which were fostered by societies in
Western Europe and North America. As a social goal, liberty of the individual especially,
became the building block of the legal system (Ojwang, 1992a: 12).

The cultural norms, the institutions and the political economy in the society are
the basis of the African communitarian form of social organization. It evolved from
social processes in relation to the use of resources (Allot, 1980:viii). The organization
functioned as the media for "communication” within the communities and also as the
framework for using resources (Gyeke, 1987, and Amadiume, 1987:43). The role of
cultural norms is that specilic resources, especially plants and animals, were related 10
certain uses which were generally known in the community. That created awareness in
the community and was useful as a mechanism to control the extent of resource use in the
environment (Epstein, 1954; and Gbadegesin, 1991). In spite of the ethnic diversity, the
organization is common 10 the many community groups in the African society. It is
therefore interesting to note that cffective law must be applied in the context of existing
social realities (Allot 1980:x). The context is who made the law, when and for whom law
is made.

A legal philosophy makes two assumptions about the nature of the society

(Bowles and Gitis, 1986:3).!0% First, the law as an instrument of societal guidance must

108 R. Cotterrell (1989:2) has explained (hat legal philosophy can be considered 1o be the normative legal
theory and deals with thought and belief in terms which legal process is justified.
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balance moral and material objectives. Sccond, the cost to enforce law is minimal in
socicties where the notions of social contract have intluenced the evolution and
development of systems of government which rely on democratic processcs (Woolhouse,
1988). This sccond assumption helps to clarify that the notions of social contract have
assisted in the development of common (also called private) and pubic branches of law
(Hayek, 1973b: 131-134). Social, cconomic and political institutions that developed as a
result of legal systems based on these assumptions explain the operation of common and
public law.

In practice the common law, was nurtured and allowed to flourish in Anglo-
American liberalism based on frecdom of the individual and the right to pursue gconomic
improvement. Common law focuses on three categories of problems (Paul, et al, 1992).
The first category includes the knowledge as understood by a socicty and associated with
the administration of justice. In this category also, there is the nced for rules to regulate
human actions so that they conform to lawful conduct. It is assumed such rules will be
administered to provide useful information and enable individuals take correct actions
relative to others. Finally, there is the problem relating to the discovery of the rules and
principles which are consistent, useful and considered just in the control of the use of
resources in economic activities. Such rules and principles will be useful in the
relationships in the use of resources and in the market place. The second category of
problem is that of private interest, also called the partiality problem which is associated
with the improper use of resources where there are no incentives. In such situations
people tend to make decisions that support their own interests over the interests of others.

In law, the first and the second categories of problems are caused by the
assumption of just conduct in exercising freedom of the individual. In reality, it is not
always true that the individual will be fair once left unaccountable to ones actions in light

of social environment within which freedom is exercised. The individual may make
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decisions and take actions to further her/his interest and the law must consistently deal
with non-compliance of the ¢xpectations of just conduct.

The third category of problem is “power” which becomes a problem in two main
ways when it is used to solve the problems of knowledge and partality. First, the
problem of power can be created when force is used to solve problems of knowledge and
partiality. Lack of knowledge by those who enforce provisions of law result in
enforcement errors. The second problem of power is when compliance to the law is
pursued to serve interests of the enforcing agents (Paul et al, 1992:64).

Common law addresses the three categories of problems by emphasizing that the
law is concerned with actions and not preferences. Actions lake place in space and time
whereas preferences are made in the mind which has no dimensions (Paul er o/, 1992:67).
In liberal legal philosephy, law should be concerned with the actions of the individual in
using resources to promote development. In this way the law encourage just preferences
and actions, and at the same time discourage untair preterences and unjust actions .

Public law, is legislated 1o ensure effective and just process of governance.
Eairness, social benefit and equitable distribution of resources are seen as the basis of the
effective and just process of governance in the public domain (Bowles and Gintis,
1986:xi), Mills, 1987). It assists governments to intervene in a deliberate/rational way in
the actions of people that are sanctioned by the common law (Hart, 1961:44).109 The
arbitration of disputes on the ownership and utility functions of resources in turn are the
areas of intervention. Therefore, through the public law, governments and their agents
receive the mandate to intervene as a way of solving the problems of knowledge and
partiality, which are inherent in the enforcement of the common law provisions. The

government interventions are expected (o be just and that it would avoid the use of power

109 1y capitalistic socicties, (he process is more entrenched because of the heritage of enlightenment and
the work of philosophers in the 18th and [%ih centuries which resulted to positivistic law, i,e law of
government (Woolbouse, 198K: Giddens, 1990:134-135).
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in an unlair way to enforce compliance. By making laws through legislation, it is only
expected that eflective and just kind of power is given to governments for the
intervention.

In planning interventions, governments rely on the planning law. As discussed
earlier (in chapter three), planning law is a part of administrative law which is a major
branch of public law. Administrative law has two main types ol rules (Hayek, 1973b;
and Bryde, 1976:180). The first type of rules are the statutory provisions for regulating
organizations and the way government departments function.!10 The provisions in this
types of administrative rules assist to make {air judgments and eftective decisions. The
second type of rules are made by the government departments to govern the conduct of
officers, and also, the people who seek services and goods from the departments. 111

The general modern administrative law have its origins in the interventionist
actions of the government. Lack of law and order due to poor social conditions,
especially in the urban areas that resulted from economic activities of post-industrial
revolution in the 19th century, led to the making of the laws (Hague, 1984; Suetens,
1986: Kuhn and Weber, 1986). Towards the end of the century and during earlier years
of the 20th century planning law evolved and developed to deal with urban planning
problems (Moore, 1987:1-2).

In the indigenous socicties of Africa, customary law is based on cultural values of
communities and social realities in the use of resources. The laws are made on the basis

of the experience of society, and not merely on positivistic philosophy.112 The law

110 The regulations provide the administrative framework (o the institntions and ofticers working in them
an administrative framework, and give them also power over persons and property.

111 The regulations make provisions for the relationship between statutory organizations and individuals.
Usually the regulations are in form of bylaws or subsidiary legislation for the organizations and they are
formulated (but not always) by the organizations on basis of statutory power conferred 1o them. Therefore,
effectiveness of administrative law depends on relationship between the (public ) officers and private
citizens (Bryde, 1976:182).

12, fact, Holleman (1974:1-2), wriling on characieristics of Bantu law, Allot (1975:55-56) on unity of
African law, Bryde (1976:109) on African lcgal development, and Wirendu (1980} on philosophy and
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evolves as a product of interaction of people with their environment and with their fellow
human beings. The purpose of the law is to assure social harmony and to accommodate
the use of resources (Penwill, 1986:35-44 and 48-50); Aruka, er a 1989:12-15 and 29).

The interaction resulted in social democracy which influenced political process
and organization based on the jurisdictions of the tribe(s) (Ojwang, 1992a:18). These
conditions helped the administration of law through dialogue between the sages and
members of their communities.!13 The application and development of the African
customary law until recently was based on practice and not any formal documents. In
spite of the absence of any written laws, and the practice of law in diverse tribal
communities in different regions, common value systems about the environment and
resources were developed.

The fact that forms of economic and institutional arrangements were cooperative,
the place of individuals and their knowledge about world view were recognized. In the
event of individuals pursuing their economic objectives, that background helped to
entrench the notions of the just attitude.!'4  The cooperative arrangements and
recognition of the individuals led to a social philosophy which embraced aspects of
freedom of the individual and social contract (Allot, 1980:25; Gyekye, 1987:208-212;

and Gbadegesin, 1992:4). The customary law had limited adoption in the formal setting

African culture argue that customary law is a distinct Kind of law. Others who have contributed to the
debate include Blanc-Jouvan (1971:217), and Ruger (1987:31). Specifically, Contran (1966:73), writing on
customary law in Kenya argue that although the law did not develop through rationalistic route, it
developed into the body of rules and  conventions with common principles in many communities in Al'ri’ca
More recemly, Amadiume (1987:31-33) and Aruka (1991:140) suggested that the philosophy wis evolvcd
and developed by the indigenous court(s) systems in the context of communitarian social organization, The
major concemn in the philosophy was in the governance of the utilization of primary resources such as land.
113 According to Wilson (1968) and Wirendu (1980), communication of knowledge in African
commubities relied more on folklore and customs, and least on the conventional forms of writing or
recording.

114 This form of social organization worked because of (he close range-relations in the community and
economic productivity, which were largely non-money cconomies (Amadiume, 1987), as we know them
today .
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due to the lack of written provisions of law and the rule of the colonial power (Esptein,
1954).

The law is based on notions of just conduct, contract, and exchange of material
things and property usually land and livestock. In theory, more than in practice, the
sphere of property ownership and the use of such property are explicilly a
community/public responsibility, and only implicitly in the realm of the individual
(Allennu, 1963:28).11% African customary law is therefore well grounded in a dynamic
legal philosophy that protect and promote individual freedom in the production of
resources and the use of land without unnecessary hoarding.

Recently, Mucai-Kattambo (1992), Woods (1992:90 and Y2) suggested that the
dynamic social capitalism continue to dominate Alrican economic and political life.
They argue further that, at the present time, the successes of this kind of capitalism is
clearly seen in the accomplishments of the cooperative sectors of the economy in
contemporary social and economic organizations in Africa 116

Gluckman (1944:18) hus observed 50 years ago that social groups which take on
identity of persons will continue to be the basis of legal rights of the individual and the
community in the African social and ¢conomic setting. In the modern sectors of the
economy, community associations or groups especially in the urban areas are gradually
overcoming the tribal and ethnic influences. However, to translate the diverse network of

customs and value systems Lo be an cllective basis for the planning of the urban areas

115 Norms of the customs provide the legal protection of the individual 1o benefit from crops they cultivate
and animal which they graze. This was the first and the most important level of private/individual
ownership of the enterprise. The Jand on which the individual grew crops and/or grazed animals was a
specific part of the community territory, The individual carried out the productive aclivities (1o create
wealth) as a sign of private ownership in the enterprise. Once the use functions of the individual ceased oot
of ones voluntary and left the land vacant, it reverted back 10 the community (the public) as the secondary
level of ownership.

116 The argument advanced by Mucai-Killambo, Woods and Maini is that personalized closer relationships
will continue to play a major role in commnnitarian structural relations, At the same time there will be a
wide scope for the freedom of the individual in response to social and economic forces thal are work in the
world.
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lags far much behind (James and Fimbo, 1973). The fact the laws among the different
uribes have their roots in a legal philosophy that could be identified as African in
experience and origin and the gradual change suggest that the laws may take longer
before they can be widely used in formal scitings.

In future, the law that would become the basis of planning and management of
urban development, will have to deal with activitics of individuals and groups. This will
be a form of intervention and would become undesirable to the demands of democralic
governance, especially, if the kind of power used to enforce compliance is not relevant to
social conditions, cconomy and local politics. The “cosl” of enforcing the provisions of
the law would therefore depend very much on the social, cconomic and political

institutions that would be created.

6.2 Sources of the Planning Law

The foregoing discussion shows the sources of law in Kenya are many, and
represents diverse philosophics which are reflected in the practices of urban land
development (Williams, 1955; and Okoth-Owiro, 1988). The laws are administered by
similar institutions which also enforce implementation in the local authority jurisdictions
and are due to two reasons.

First, Kenya was under the British rule for seventy years, 1894 to 1963
(McAuslan, 1966; Okoth-Ogendo, 1978), and the British common and public law statutes
were introduced to alienate local people and to develop a settler economy (Park, 1963:15-
16). Also, the imported laws were intended to apply to the areas where Africans lived.
Secondly, the African culture and social systems, which had endured for a long time as
the basis for customary legal system, conujibutcd to the diversity of the law (Blanc-
Jouvan, 1971:226-227, Okpala, 1975 and Bryde, 1976). However, during the seventy
years of the British rule, there was gradual crosion in the use of the customary law,

although there were instances where the law was used in African areas. The application
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of the law was not consistent and was restricted to certain areas. However, the
indigenous law survived due to the localized nature of the community organizations

which formed the basis of social and cconomic systems.

6.3 Heritage of Common Law

The contribution of the common law heritage to planning in Kenya can be traced
back to its evolution and development in Britain. In Britain, the common law was
evolved and developed as an instrument of social control to regulate and to resolve
conflict over the use of adjoining land and in transactions (Park, 1965:56). The law was
mainly influcnced by the principle of precedence, from the 12th century and was
adjudicated in courts (Pollock, 1896; White, 1980; and Jackson, 1988:12; van Cacnagem,
1992: 2-3, 134-135 and 162-165).117

There are two acts of common law imported to Kenya that influenced urban land
planning and development. The lirst was Indian Transfer of Property Act (ITPA), 1882
(Okoth-Ogendo, 1991:18-19). ITPA was enacted in 1870s for the purpose of setiling
disputes regarding mortgages, cascments and contracts in the sale and development of
land.118 Section 54 of ITPA applicd to the transactions and agreements between parties,
and also for planning (Onalo, 1986: 237). The second, the English commeon law doctrine
of equity and statutes of general application in force in Britain since 1887, were made the
principal source of private law in 1921 in Kenya (Onalo, 1986:3; Jackson, 1988:82).
That became the major source of law which influenced the relationship between
individuals and groups in transactions, development and use of land. In particular, that

law was the source of Law of Contract Act (LCA) and Registered Land Act (RLA).

117 According 10 Meyer (1971) the  British customs of just conduct that were acceptable in the mediation
and resolution of conflicts over the use and development of resources (especially land) and business
transactions were integrated into the law.

118 ITPA was introduced in Kenya in 1897 from India after Kenya became a British protectorate in 1895.
Twenty five years later when Kenya beeame a colony in 1920, ITPA provisions were seen as limited in
their scope . !
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These two Acts have influenced planning and development of urban land in Kenya.
Section 163 of RLA which is based on the English common law emphasises that:

Subject to this act and except as may be provided for by any written law of

England as modificd by doctrines of equity, shall extend and apply to

Kenya in relation to land, leases and charges under this Act and interests

therein...

RLA contains provisions for the subdivision planning, ownership and
development rights. The provisions in Scctions 25(1) and (2) of the Act allow owners to
subdivide land into smaller lots on condition that they submit their plans for approval and
the new ownership rights could only be guaranteed by registration.  Section 27(a) of the
Act clarifies that:

Subject 1o this Act- (a) the registration of a person as proprietor of land

shall vest in that person the absolute ownership rights and privileges

belonging or a appurtenant thereot
Sections 85 and 86 allows for the transter of part or whole of land by the owners so long
as there are no outstanding charges. The central government and local authorities are also
protected by private law as they are treated as personalities with interests in the
ownership and development of land. The rights of the central government in the
ownership of Government Lands and the local authorities in ownership of Trust Lands
are protected by Section [60 of the RLA.

The LCA affect planning and development of urban land because it allows
transactions of land by private agreements by owners in response to their possible gain.
The Act promotes the notion of freedom of the individual and allows economic forces to
aperate in transactions of goods and services. By Section 3(3) of the Act, the transactions
including sales, transfers or use of land as security for a loan would naot be recognized, if
they were not recorded in writing and signed by the people involved.

Under the provisions of the RLA, dilferent owners of land have a wide leeway to
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determine the kind ol development they could have on their land. The ownership in
freehold land is secured by issue of the land title. Tt is assumed that the owners would
develop the land for economic gain with the secured confidence and that part of the gain
would accrue as taxes to the government and local authorities. Thus, the LCA and RLA
provide legal protection while promoting the initiatives ol land owners 1o exercise their

options in land development.

6.4 Heritage of Statutory Law

The statutory law was introduced into Kenya in the form of ordinances.!1? The
initial provisions ol the statutory planning law focused on the creation of farming areas
and small towns. Specifically, the law was intended to cater to the interests of the
migrants from other parts of the world. They were also used to regulate movement of the
Africans into and within urban areas in the form ol vagrancy laws (Kobiah, 1985). In the
beginning the statute law focused on the regulation of movement, and relocation of the
population and did not deal with any identifiable urban planning problems.

Sorrenson (1968:43-58) has given an account of how statutory law was adopted
and used in relation to land development. Historical and social lactors that influenced the
development and application ol planning law were not entirely a response o the
development needs of the communities. The historical [actors were related to the process
of colonization. Ordinance based legislation was introduced in the beginning, and with
time, it became the principal source of administrative law (Kenya, 193 1a; Kenya, 1970;
and Okoth-Ogendo, 1978:274). The social factors that influenced planning law were
associated with the process of urbanization due to the economic programmes of the settler

population, and whose employment and way of life in towns were important during that

119 An ordinance is an Act of parliiment in Britain which was imporied o Keny:a in forn of an order or
directive (o be adopted as il it was enacted in Kenya as the law of the Lind.  The provisions of the
ordinances were always at variance with those of customiiry law,
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period.

There were three historical factors that guided government decisions in the
introduction of the early planning legislation in Kenya. The first factor related to the
prevention of individual and group land owners from causing injury to themselves and
others when carrying out development activitics, and the preservation of agricultural land.
Planning organizations including administrative arms of the government and the local
authorities were formally empowered to carry out the planning and management
functions.!?® The second factor was colonialism, and as more settler population would
have had access to land, it implied further land acquisition from indigenous people. This
required an enabling legislation. Lastly, government took upon itself the responsibility to
identify issues to be dealt with in urban development practices. According to Okoth-
Owiro (1988) the three factors are linked to the notion that, the government was the most
suitable agent to guide the formulation of planning and development policies, but at the
same time was not the most effective and ctficient user of land. Therelore the third factor
relates to the application of imported provisions of law in the areas wherp the Alricans
lived and was meant o perpetuate the interests of the colonial government and the settler
population.

The above relerred three historical factors were influential in shaping the
economic, political and scttlement patterns. As these were not socially desirable, the
government was always under pressure o amend the existing planning legislation
(Kenya, 1979:282-284 and 293). However, no amendments were ever made and
consequently, the planning legislation still remains in the form of numerous statutes. The
approval and implementation ol the urban plans continue Lo rely on these statutes. In the
urban areas, the response to the development pressure remain ineffective as the

provisions in the statutes may not apply to the planning problem (Mwangi, 1988:43-53).

120 egistation w control land usc and development was intraduced.
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6.4.1 Evolution of Statutory Law

The Crown Landys Ordinance (CLQO) of 1902 is one of the carliest and influential
statutory planning laws. Section 35 show that the ordinance repealed East Africa Land
Regulation (EALR) of 1897. When the ordinance was introduced, there was the
assumption that the land that appeared unoccupicd was waste land and that indigenous
people did not have ownership claims. Initially, the ordinance was intended to encourage
the allocation and the development of the newly acquired land by the settler population.
At that time, there were no towns that required major planning policies and
implementation mechanisms. The towns however, were expected to grow and develop
from the wealth generated as a result of the agrarian reforms. Therefore, section 16(a) of
the ordinance required the newly settled farmers to develop their land in a prudent and
business like manner. Under section 23(1), future planning in urban areas was placed
under the Commissioner of Lands who then became the chief land administrator and
planner.

The Commissioner was authorized 10 carry out planning activities and was
responsible for laying the utilities such as telephone, water and sewers in private land
without giving compensation as long as they are in the public interest. Compensation
was possible only under Section 23(2) it the actions of the Commissioner may have
caused damage on private property.

The Crown Lands Ordinance (CLO) of 1902 was repealed by the Crown Laneds
Ordinance (CLQO) of 1915. In the new ordinance crown land was defined as all land
including land settled by the Afnicans. This definition was however modified in 1939 to
exclude the land set aside and occupied by the Africans under the Native Lands Trust
Reserve Ordinance (NLTRQ)), 1939, (Onalo, 1986:60).

By 1920 Kenya became a colony and by that time many settlements acquired
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distinct urban forms and Nairobi attained the status of a municipal corporation in 1919.121
There were a number of planning legislations that were introduced in the 192()s. The
Municipalities Ordinance (MO) of 1928 came into effect for the running of local
governments by elected officials in the larger urban areas such as Nairobi. Provisions for
the election of local officials to the City of Nairobi were included in Sections 3 and 4.
For other urban centres including Mombasa such provisions were included in Sections 9
and 10. Section 51(1) authorized local authorities to manage and control the use of the
public utilities, roads, public open places and the parks. In order to strengthen the
management capabilities of the local authorities, Section 52 made the provision
empowering municipalities to plan for the utilities and Section 59(10)) authorized them to
collect taxes and invest in properly. These measures were further introduced to
strengthen the capabilities of municipalities to implement plans.

However the provisions of the MO did not consider the fact that local authorities
had no influence on the development and use of land in their jurisdictions. Under
Sections 52(3) and 52(3) of the MO, government and private individuals also owned land
within the local authority jurisdictions. The government land was placed under
administrative authority of the Commissioner of Lands and the Commissioner alone
allocated and determined how the land was used. It was only assumed that planning
functions of the Commissioner complimented those of the local authorities.122 There
was no legislative requirement for the private land owners to obtain planning permission
from the local authorities. The planning mandate of the local authorities in their areas of
jurisdiction was based on the assumption that the Commissioner (government) and

privale owners recognized them as the local planning authorities.

121 L. W.T.While ef al (1948:17).

122 By¢ in fact, planning authority of the municipalities were conditional. Section 15 and 16 of
Municipalities Ordinance made provision that the councils were free o undertike urban land use planning
and development so long as they consulted the Commissioner of Lands.
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The Public Health (Division of Lands) Ordinance (PHDLQ) was introduced in

1928. Section 2 of PHDLO regulated subdivision planning and the development of land
outside the municipalities and townships. Section 5 of the ordinance restricted severance
of land less than 20) acres, while Section 6 required a layout plan for the intended and
bordering developments. The statutory provisions in the Section required submission of
the layout plans of the proposed development o the Commissioner of Lands for approval.
Developers were required Lo attach a written statement indicating the portion of land they
surrendered for public at no costs. Whenever the development in question was within 3
miles of a Municipality or Township, Scction 7 of the ordinance required that the
Commissioner of Lands consult the local councils.

The law relating to planning and development in the Townships was introduced in
the form of the Townships Ordinance (TO), 1931. According to the provisions in Section
3 there could be two categories of urban arcas: grade A, and grade B Townships. The
existing urban areas that were not covered by the Municipalities Ordinance of 1928
became the Grade A Townships. All the smaller urban settlements and those upgraded to
Township status, hecame Grade B townships.

In the Townships Ordinance, the District Commissioners became responsible for
planning functions. By Section 5 of the ordinance, the District Commissioners, if they so
wished, were supposed to consult the Township Committees for advice. The committees
were merely to play the role of the advisor. The commissioners had the full power to
make the final decisions on how and where land development would take place under
Section 6 of the ordinance. In that arrangement in land matters, the District
Commissioners were also supposced to consult the Commissioner of Lands as the
representative of the Governor. Under Section 33(21) und 33(68) of the ordinance, lﬁc
two commissioners were responsible for the subdivision planning and enforcement of the

regulations of building plans.
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Implementation of the provisions in the Townships Ordinance was o take place
together with those of the Town Planning Ordinance (TPO), 1931, TPO was introduced
to serve as the comprehensive legislation for the integrated planning in the Townships
and Municipalities. By the provisions in Scction 2(1), the Commissioner of Lands
became the executive authority for the approval of planning schemes. In Section 2(2), a
plan preparatory authority (a person or group of persons) is to be appointed who has
planning skills, experience and proven professionalism. Under Section 5(1), the plan
preparatory authorities were answerable to the Commissioner of Lands who approved the
plans. However, according to Section 4(1) and 4(2) the role of preparatory authority was
contradicted as the provisions gave the Governor-in-Council the power to determine what
would be included in the plans, 123

The plans were prepared under Section 7 of the ordinance which contained
provision that the plans could be for public land in the entire or a part of an urban area.
The Governor-in-Council and the Commissioner of Lands had enormous planning
authority according to the ordinance and they could make decisions without consulting
local authorities. Section 23(1) made the Commissioner, the planning authority for the
government and trust land while Section 23(2) made the Commissioner the preparatory
authority for the plans of private land owners and developers outside the townships and
municipalitics. The involvement of the Commissioner however, was based on requests
by land owners, but there were no provisions that required them to make such requests.
The statutory provisions in Scction 24(1) allowed the Commissioner to use discretion in
approving, and in establishing criteria and guidelines for subdivision planning within any

Municipality or Township.124

123 The objectives of a Town Planning Scheme (TPS) are outlined in Section 3(1) of the Town Planning
Ordinance, 1931. They are the improvement of, and the provision for proper development of land, aimed
at securing the advantage of public and privale developments.

124 Section 24(2) indicates the cas in which the Commissioner could use discretion ta deny or approve
selected aspects of a proposed plan or the whole plan.
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The concentration of planning authority in the Commissioner of Lands was
contested in the Memorandum on the Town Planning and Development Ordinance
(MTPDQ), 1931. The memorandum interpreted the provisions of Town Planning
Ordinance and clarified the role of the Commissioner. MTPDO supported the principles
and the contents of planning schemes, but questioned the role of the Commissioner of
Lands as the executive authority in the preparation and approval of plans. Section 12 of
the memorandum suggested the replacement of the Commissioner of Lands with the
Commissioner of Local Government. However, the TPO was not amended but was

gazetted as the Town Planning Act (TPA) of 1931, chapter 134 of laws of Kenya.

6.4.2 Existing Statutory Planning Provisions

The introduced ordinances on planning were adopted through the Kenya
Subsidiary Legisiation (KSL) of 1961. The ordinances appear now in the existi.ng
Kenyan laws and are called Acts as they were legislated by the parliament after
independence in 1963. The provisions in the ordinances (Acts) continues to be the basis
for the administration of public policy, including the planning and development of land in
urban areas. 129

The Crown Lands Ordinance ol 1902 which had been repealed by Crown Lands
Ordnance, 1915, became the Government Lands Act (GLA), 1970. Section 9 of the Act
allows the Commissioner of Lands to use discretion related to subdivision of government
land. By the provisions contained in the section, the Commissioner would allocate the
plots and determine the development conditions to be followed. Under Section 11 of the
Act, the Commissioner determines the land rent and charge of the lease. Even Section 20

of the Crown Land Ordinance, which had been used to issue Temporary Occupation

1255 p. w. B. McAuslan (1966) and T, Jackson (1988:252-256).
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License (TOL) on alicnated land to the Alricans is retained in the Act.126 At the present
time, the provision is used 1o issue TOLs to some squatters in urban areas, and thereby, it
continues to encourage and lacilitate unplanned urban development.

The Native Lands Trust Ordinance (NLTO) of 1938 which was used to alienate
and proclaim arcas where the Alfricans lived as reserves between 1910 and 1940, was
changed into the Trust Land Act (TLA), 1962.127 Any unoccupied land in the former
reserves was placed under the local councils in trust for the local people. At the same
time, Section 5 of the Act gives the Commissioner of Lands the administrative and
planning authority as an agent ol the councils.

By Land Control Act (LCA) of 1981, the government continue to influence the
development of land at two levels. First, through the provincial land appeal boards
(PLAB) which are appointed by the Minister of Lands as provided for in Sections 10 and
11.128 By Section 11(2), the boards rely on the information from the Division Land
Control Boards (DLCB), in making decision in the appeal cases. Those decisions are
administrative, and therefore discretionary. There are no established set of criteria to be
followed in making the decisions.

The second level in which the LCA continues to exert influence on the way land

is developed is through the Central Land Appeal Board (CLAB).129 CLAB is a body

126 According 1o Section 40 of the Government La_mi.\' Act, Te.mmmry Occupation Licenses can be issued
to the people who occupy and or cupducl_ business in unauthorized deve_lopmcnl on govemment land. The
Temporary Occupation License expire afler one year and those occupying the Laxd will have 10 pay a fee
before the license can be renewed.,

127 p, L. Onalo 1(986:42) and T. Jackson (1988:23Y-242),

128 The Provincial Land Appeal Boards are non-judicial appeal bodies for the decisions made by the
Division Land Control Bouds (DLCB) which are the lower level organizations for the control of Jand
subdivision, The composition of the provincial hn:trds_ in each of the eight provinces is 8-12 members
including the Provincial Commissioners (PCx) as the chairmen. In considering appeals or complains made
to the boards by land owners the boards have 1o deal with decisions made earljer by Division Land Control
Boards based on the provisions of the customay law such as determining legitimate persons in inheritance
and consent by members of the family on proposed subdivision,

129 Members of Central Land Appeal Board include Ministers of Lands, Economic Planning, Agriculure,
Home Affairs, Cooperative Development, Social Services, and the Attorney General By Section 13(1) of
Land Control Act, the Commissioner of Lands is the secretary 10 the Central Land Appeal Board.
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which operate from Nairobi. Whenever necessary, members of the CLAB travel to the
provinces so as to hear appeals and make decisions. Like the PLCBs, CLAB is also a
non-judicial body and relies on the administrative authority and some discretion (o decide
on the appeals. By Scctions 13(1) of the Act, CLAB is the final authority on land appeal
cases. 130 According to the provisions ol Scction 13(2), the board could make final
decisions on appeals at its discretion and the decisions could not be questioned in any
court of law in Kenya.

The Land Acquisition Act (LAA), assists in the compulsory acquisition of private
land. The statutory provisions of the Act are parliamentary interpretation of Section
75(1) of the constitution and enables the compulsory acquisition of lands and other
interests in private property. In the constitution, public health, town and country
planning, development or use of acquired land with a view to promote public benefit are
cited as reasons that could lead to compulsory acquisition. This constitutional provision
is translated into Section 6 of Land Acquisition Act for operational purposes.

The authority for compulsory acquisition is exercised by the Commissioner of
Lands under Sections 4 and 5, and Scctions 8, 9 and 10 deals with the procedure for the
prompt compensation. According to Sections 28 and 29 owners of land that is acquired
could appeal to the courts on issues related to the nature of interests/rights, extent of
interests and amount of compensation.  Any appeals that question the reasons for
acquisition will not be heard in courts.

The Public Health Act (PHA), 1972, is the existing version of the Public Health
(Division of Landys) Ordinance (PHDLQ), 1928. Section 126 of the PHA contains the
important provisions for land use planning. The Section 126A requires that the Minister

for Health and the Minister for Local Government consult each other in the making of

130 Appeals must be forwarded to the board within 30 days alter the decisions being appealed against were
made by the provisional land control appeal hoards.
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bylaws which are used in the approval of the building plans. Also, the Ministers are
required by Section 126B, to consult with cach other when planning requirements have to
be changed in the bylaws. Finally, Scction 126C describes the guidelines for the
approval or rejection of the building plan proposals. The planning provisions in the Act
therefore are concerned with the implementation of building plans to ensure compliance
with the public health standards. The two ministers discharge their planning
responsibilitics [rom Nairobi and they are not involved in the day-to-day implementation
of the plans which are left to the Public Health Officers in the districts and officials of
local authorities.

The Housing Act of 1972, serve Lo strengthen the powers of the National Housing
Corporation which took over the functions of the Central Housing Board in 1967.131
Section 19 of the Act allows the Minister for Local Government o be less stringent in
plan approval and land development requircments wherever the plans proposed by the
corporation contravene the bylaws of the local authorities. Thus, the provisions in the
section of the Act contradicts the Local Government Act (LGA), 1968.

The Local Government Act (LGA), 1968, is the existing version of the
Municipalities Ordinance, 1928. The Act contains the statutory provisions dealing with
the planning responsibilities and functions of the local authorities. Section 139 of the Act
allows the County Councils to contral land development in the rural areas. That control
is intended to restrict encroachment of urban development into the agricultural land.
Planning provisions in Section 166 of the Act are the most explicit on the role of local
authorities. The section requires the Municipal, Town, Urban, and County Councils to
plan for the open spaces and buildings in the interest of the local people:

Every Municipal Council, County Council or Town Council may, subject

to any written law relating thereto prohibit and control the development
and use of land and buildings in the interest of the proper and orderly

131 §p¢ Bloomberg and Abrams (1965).



118

development of its arca (Local Government Act, LGA, Scction 166).

In order to promote these goals, Section 201 makes provision for the council to
make bylaws that would make them more effective in planning needs. Also, by Section
210, the councils could adopt the bylaws in the existing Local Government (Adoptive)
Bylaws (LGABLs), 1968, that are relevant in local planning. The adoptive bylaws
contain the standards which must be followed by land owners and developers in site plans
and during construction.!32

The Land Planning Act (LPA) of 1970 is the most influcntial planning legislation
in Kenya.133 Sections 4 and § allow for the establishment of planning authorities. The
idea of a local planning authority in the Act conlorms to the planning responsibility of the
municipalities, county and town councils outlined in Section 166 of the Local
Government Act. Hawever, the appointment of an Interim Planning Authority (IPA) and
a Preparatory Authority (PA) are provided for in Sections 4 and 5 of the Act, without
making reference to the provisions in Section 166 of the Local Government Act.

By the Land Planning Act, the Minister in charge of planning can appoint the IPA
to replace the planning functions of a local government in whole or in part. The IPA is
appointed if the Minister should have evidence of existence of an approved plan for the
area. The local planning autherily to be replaced by the appointed IPA should have taken
part in the preparation of the plan in consultation with the Minister. IPA is a plan

implementation agency, but there are no provisions in the Act [or the period it can remain

132 These standards are controversial partly becaose approval of building plans is based on British
Standards and Code of Practice as in Sections 2, 25, 31 32(4), 35 and 51(1) which deal with a wide range of
aspects of land developments such as use of permanent building materials such as concrete, dimensions of
spaces and structures of buildings, accessibility and size of plots. Because these standards imply costs
which some land owners and developers may not afford, it seems that many of them would rather not use
them as basis of land development.

133 The Act was originally in the form of lnd use regulatory rules in 1961, called, The Use of Land
(Planning) Regulations (ULPR), 1961, The regulations were changed in 1968 by the parliament into Land
Planning Act .
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the local planning authority. Therclore, an IPA can operate as long as the Minister wants,

Scction 2 of the Town Planning Act (TPQ), 1931, defines a preparatory authority
PA) as a council or municipal board. Preparatory authorities could be responsible for
planning in the local authority areas established under the Municipal Ordinance of 1928,
where IPAs are not appointed. However, the authorities would not extend their planning
activities outside the gazetied municipalitics. Both the Town Planning Act (TPA) of 1931
and the Land Planning Act (LPA) of 1970 merely outling the planning responsibilitics of
a preparatory authority and, not its composition,

Sections 11 and 16 of LPA supports lor the creation of a Central Authority (CA)
which is a planning authority lor the entire country. Under Section 11(1) and 16(1), the
authority approves land use and building plans for areas that are not covered by an
interim planning authority.!3 The planning functions of the Central Authority, covers
both the rural and urban areas. According 1o the two Statutory Acts, planning functions
of the preparatory authoritics cover urban arcas only and as a result, the planning
mandates of the two authoritics are the same in urban areas.

The Central Authority relies on decisions made and communicated from the
Division Land Control Boards (discussed carlier) in dealing with the issues of subdivision
planning and approval of the plans in agricultural land outside the gazetted urban areas.
Also, the authority relies on Section 3(a) and 3(b) of the Land Planning Act which
classily building and inlrastructure into class A development, and subdivision planning

and alteration of existing buildings into class B development.

134 A Jocal council, the central authority, and a prepiratory asthority have planning mandates in urban
areas where an interim planning authority is not appointed. However, provisions in e Land Planning Act
ol 1970 do not explain the relationship between them. On membership of the three planning authorilies,
Section 6 of the Land Planning Act states that the central authority has membership of six government
officers. The officers represent the Ministers of Economic planning, Agriculture, Health, Local
Government, Town Planning Advisor (who is the Director of Physical Planning) and, the Commissioner of

Lands as the Chairman. On the other hand there ¢an be as many preparalory authoritics as there are local
councils,
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Section 15(1) of the Act requires that the planning activities of the central and the
interim authoritics should follow the plans approved by the Minister in charge of
planning. Private land owners are left to make their own choices as to which of the many
planning authorities they would like to submit their planning proposals and most of them
end up choosing neither, For those who submit the proposals to an authority and if they
are rejected, Section 21(1) provides the opportunity to appeal to the Minister within 30
days. Section 21(2) gives the Minister power to dismiss or approve the plan with
conditions to be fulfilled by the developer. At the same time, plans approved by the
Commissioner of Lands under the Town Planning Act, 1931, have the legal binding as if
they were approved by the Minister. Therefore land owners could appeal to the

Commissioner, instead of the Minister.

6.5 Heritage of Customary Law

Customary law in Kenya covers matters that include:

.Jand held under customary tenure, marriage, divorce, dowry,

maintenance, matlers affecting status of individuals in society, succession,

claims in contract and tort (Jackson, 1988:21).

The law applies under three conditions.  First, when the provisions of the law
apply to one of those to he affected by decisions made under the law. Second, if the law
is consistent with justice and morality in sitvations where decisions based on common
law and made in statutory court system apply in Kenya.!*> And third, in situations where
ethnicity is not an important factor for the people concerned.

The law is applied in "court situations” by elders’ courts. The courts are similar to

the indigenous community court systems such as the Kiama of the Kikuyu, the Nzama of

the Kamba, the Nchuri ncheke of the Meru, the Owaluyale of the Luhya, the Kokwet of

135 T, Jeakson (1988:22).
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the Kipsigis and the Ruoth of the Luo.136 The indigenous court systems were adopted
and applied in the formal government organizations .

In the earliest stage, the East African Order-in-Council of 1897 established the
African courts and placed them under the judicial authority of the local elders.!37 The
courls administered customary law without interference from the newly introduced
English court system. Later, the Village Headman Ordinance (VBO), 1902, placed
community courts under one Headman, 138

The Villuge Headman Ordinance was repealed, and in its place, the Native Local
Authority Ordinance (NLAQO) of 1912 was introduced. In that ordinance, provisions for
planning and land allocation in the African areas were included.!® In the provisions,
functions of planning and land allocation in the ordinance were restricted 10 those
intended for community. The Native Authority (Amendment) Ordinance (NAAO) of
1924 replaced the 1912 ordinance. The repeal resulted to the formation of the Local
Native Councils (LNCs) in 1924. The new councils were expected to strengthen planning
functions in the context of local institutions and customary law. The regulation of the use
of land, public health, water supplies, planning for the market places and the collection of
taxes were considered important functions of the LNCs. In performing their duties, the
councils relied on the provisions of the customary law of the communities within which
they performed those planning functions.

In 1946 the Local Government (African District Councils) Ordinance (LGADCO)
of 1946 replaced the Native Authority (Amendment) Ordinance. The African District

Councils were organized so as to operate under the English statutory law. However, even

136 Membership in the courts was mixle up of a council of elders. The elders were responsible for the
interpretation and administration of the provisions of the customary law. Also, they advised on specific
matters relating to land among other social issues in their communities,

137 §. K. Akivaga ef al (1988:15).

138 The aim of establishing the courts under a Headman was to supervise the collection of taxes, maintain

the roads and asbitration in the minor cises which include those that relate to land use development .
139 S.K. Akivaga et al (1988:16-17),
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under that law, the District Councils relied on the customary law as basis of their
organizational structure. The law was the basis also of the administrative procedures in
the issues they dealt with on ownership rights and in the enforcement of land
use/development requirements.

The African District Councils under LGADCO were merged with the local
authorities in the European settlement areas in 1963, That merger led to the formation of
the existing county councils under the Local Government Act, 1968.140 At that time,
substantive and procedural aspects ol the customary law were excluded, while retaining,
the concept of trust in customary law. The concept had been used before as the basis for
the legislation in dealing with the planning and administration in African reserves which

formed the trust land area after 1963.

6.6 Trust Land Laws and Planning

In the 1930s, the colonial government was keen to introduce land use planning
instruments that were supported by indigenous laws and institutions. The new
instruments were intended to be used in the development of areas where the Africans
lived. They however, were not used and instead, the government adopted the concept of
"trust” which was well entrenched within the Alrican social organization. The concept
was seen most effective in the support of and for legitimizing the authority of government
within the African communities, and in the administration of justice. In that way, the

formal land administration and planning institutions were introduced.141

140 g K. Akivaga ef al (1988:21). In the process of this merger, aspects of the customary law were
underplayed. Al present time provision in the imported statutory law dominate in the Local Government
Act. In fact the provisions relating Lo the planning and control of land development by the county councils,
and also the other calegories of local authoritics is subject 10 other statutory provisions, Those subjective
legislative clauses are administered by other planning anthorities oulside the framework of planning under
the existing sysiem of local governiment.

141 The concept of trust applies in situations where the principles and provisions in the African customary
law are used 10 administer the land ownership right, and planning and development of land, "Trust”
means to give authority (0 an individual, or to an organized group of people to be the custodians (trustees),
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Thus, the Native Lands Trust Ordinance (NLTO) of 1930 was introduced in

response to the demands for the return of the alienated land from Africans.142 The
government and the formal court system were soon faced with the problem of applying
the concept of trust in the social context. The problem arose when the courts interpreted
the provisions in the NLTQO whereby Africans in the reserves have had the absolute and
perpetual land rights to the reserves, subject Lo alienation by the governor for public use.
The institutional arrangements and planning authority provided in the ordinance created
confusion on how those land rights and future land acquisition by the governor can be
administered. The ordinance lailed (o establish the procedures for the simultaneous
administration ol the African land rights and land acquisition.

The Carter Land Commission in 1938 was given mandate to evaluate and make
suggestions on how planning and development of land in the trust areas could be made
more effective. Following the commission report, the 193() ordinance was repealed and
replaced with the Native Trust Lands Ordinance (NTLO) of 1939. The new ordinance
identificd the need for the establishment of a statutory planning authority in the trust land
areas. The Native Lands Trust Boards (NLTB) were formed and took over the functions
of planning. The boards were encouraged o use local customs and values as inputs in
decision making. They were also expected o focus on the problems that were faced by
the indigenous developers.

The planning mechanisms that were used by the Native Land Trust Boards were

becoming ineffective due to the growing population pressure on land in the 1950s. The

and within limits of that autherity (o deterine policy (and at times the organizational mandates) and 10
make decisions about planning, administration and development of the land. The idea of wust provide also
for the utilization, the control, the accupation, inheritance, succession and disposal of land by the authority
in whose trust the land would be placed. That safeguards ownership in the future at the levels of the
individual, the familics or groups.

142 Legislation ol trust laws were introdoced in 1930s 10 facilitate yse of customary laws in the
adiministration, planning and development of land by the local, and Later, the central goverment.
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Native Land Tenure Rules (NLTR) ol 1956, were introduced to replace the Native Trust
Land Ordinance, 1939. NLTR contained a more detailed legal part of the African
customary law and covered subdivision planning and soil conservation practices. The
Native Trust Land Boards were reorganized into judicial-cum-administrative elders
courts and were retained as the planning authorities. From then on, individual ownership
rights to the land will prevail in disputes within the trust land areas. This was a
significant departure in the administration of land ownership.

In 1959 the Native Lands Registration Ordinance (NLRO), 1959, and the Land
Registration (Special Areas) Ordinance (LRSAQ), 1959, were introduced. The two
ordinances served as the basis for the integration of land ownership claims under the
customary law, with the claims under English common law. The new integrated land
ownership rights were placed under the Registered Land Act (RLA), 1977.

The concept ol trust in Alrican customary law continued to influence the
planning, ownership and the use ol land. It was used in the Trust Land Act (TLA), 1962,
and land that was not registered as private was placed under the county, urban, town,
municipal and city councils,

There are contradictions in the Trust Land Acr as the provisions in Section 53 of
the Act transferred both the administrative and planning authority in the trust land areas
to the Commissioner of Lands. At the same time Sections 1() and 11 allowed the District
Commissioners to initiate suhdivision planning and allocate trust land for grazing
animals, and for sewling people. Both the Commissioners of Lands, and the District
Commissioners rely on the administrative authority and not judicial or local authority to
discharge their functions. They consult with the local African Advisory Committees
(AAC) if they so desire. The organization of AACs is similar to that of the elder courts,
the only difference being the dissolution of elders courts each time they discharge their

duties.
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The concept of trust was also retained in the Mazrui Lands Trust Act (MLTA) ot
1931 which makes provision for the cstablishment of two land boards. The first board
consist of appointed government officers and elders and will administer the Mazrui land
in trust for the owners.143 Under the Scctions 3(1) and 6(1) the officers and the elders are
the planning authority of Mazrui land they rely on the African and Islamic customs,
including those on inheritance. All members in the second board are to be members of
the Mazrui family and procedures used by the board in making decisions on subdivision
proposals follow the customs of the family. 144

Another statutory law where the concept of wust was retained is in the Land
Control Act (LCA), 1981. The legislative provisions are used by the Division Land
Control Boards (DLCB).14% The boards are non-judicial and they rely on the principles
of trust in their planning functions. Scction | of the schedule in the Act scts the criteria
for membership in the boards 1o include the District Commissioners as chairmen or a
representative (usually the Division Officers), two representatives of the local county
council and a maximum of seven people who are well versed in the (local) customary
land law. The seven members advise the District Commissioners or/fand the Division
Officers on ownership history, family, clan, and the community rights, 146

In the Magistrate’s Jurisdiction (Amendment) Act (MIAA) of 1981, customary

law is incorporated in the planning and development of land. The act allows the seven

143 Legistative provisions in the Act are used in transactions and development of land occupied by
members of the Mazrui family and Shaklh’si followers of Salim bin Khamis who live at coastal region of
Kenya.

144 Most of these customs are hased on the religious doctrines. They are in the existing Law of Succession
Act (LSA) chapler 160 of the Laws of Kenya. Section 5(1) of the Act makes provision for the consideration
of eilber, the secular or religious law in decisions on property suceession (See Jackson, 1988:328-329),

145 Tpe principles of cuslomary law apply in the Land Control Act and are used at the local level to
control transactions and subdivision of 1he agricultural kind in sitvations involving transmission on death
either by writien will, intestacy or unwritten will.

14‘? The functions of llu; buard e restricted (o administer transactions and approve subdivision of
agriculural land. According to Section 2 of the Land Contrel Act, agriculioral land is the land outside

gazetted Market Centres, Townships and Municipalitics.  Also, it includes land within Nairobi and
Mombasa that could be gazetied into that category by the Minister of Lands.
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elder-members of the Division Land Control Boards to form the elders courts. The elders
courts are supposed to strengthen the role of the boards by serving as the forum where
independent opinion could be sought on land disputes related to subdivision and sale.
The use of customary law was thus retained in land use planning and development. The
discussion so far helps to clarify on the principles of the concept of trust in the context of

the indigenous political economy and planning.

6.7 Existing Jurisdictional Organization For Urban Planning and Management
From the forcgoing review and analysis of the planning law, two levels of

organization can be identificd in the arca of planning and management. These are the

organization at the central government and the local authorities level both of which are

covered by the provisions of the existing planning law (Figure 6.1).147

LEVEL ONE: Central Government: Organization of planning and management in this
level are based on both the policy and the administrative mandates. The mandates are not
delined in terms of a jurisdiction, a geographical area or a resident population. The
Commissioner of Lands, the Minister of Local Government, the District Commissioners
and district development committees, the Physical Planning Department, and the Minister
in charge of planning are the major actors at this level.

The Commissioner of Lands acts on behalf of the President, who in turn, acts as
the eminent domain which means that all land is held at the pleasure of the president.
Section 6(1) of the Land Acquisition Act (LAA), 1970, allows for compulsory acquisition
of a specific parcel of land based on the idca of public good. Further, through the Section

8A(1) of the Government Lands Act ol 1984, compulsory acquisition is possible. The

147 The National Environment Secretariat (NES) which play a technical and professional role on
environment ai the national level is one of the organizations dealing with planning, The existing legislation
does not provide [or any role by the seeretariat in urban planning,
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Commissioner of Lands is an organizational entity and has the authority to plan, allocate

and enforce land development requirements, authorize compulsory acquisition, and

administer trust land.

Figure 6.1:Existing jurisdictional organization for urban planning and management

LEVEL ONE: Central Government
. Commissioner (department) of Lands

. Minister in Charge of Planning (Physical Planning Department)
. Minister of Local Government
. Minister of Health

. District Commissioners
. Central Authority
. Land Appeal Boards

. Interim Planning Authorities

. Preparatory Authorities (Physical Panning Department)

. Division Land Control Boards (in each division of a district)

LEVEL TWO: Local Authorities
. Local authority commitiees (civic politicians and officers) J{ .
. Local Authority Departments (officers) '
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The District Commissioners are the executive officers in the districts and there are
forty seven district committees that are responsible for planning in the forty seven
districts. Implementation of the projects and programmes is expected to follow the
guidelines outlined in the respective district plans and the five year national development
plan. It is interesting to note that within the existing planning legislation there are no
provisions for the involvement of the District Commissioners and the committees in the
context of district planning.

The Physical Planning Department is a preparatory authority for plans that are
approved by the Commissioner of Lands. The Department's role is advisory and is
intended to give the professional support of the planning authority to the Commissioner.
At the same time Section 3(d)(ii) of the Land Planning Act of 1970 gives the Minister in
charge of planning the responsibility for physical planning.

Organizational problems at that level prevents the Minister from exercising
planning authority under Section 29 of the Act. The section empowers the Minister to
ensure that planning authorities implement urban plans according to the provisions in the
Act. Furthermore, by Section 4(1), the Minister has the power to create planning areas,
and to regulate planning functions of the Interim Planning Authorities and the Central

Authority under Section 33(1), and those of the Division Land Control Boards under

Section 33(4).

LEVEL TWO: Local Authorities: As provided for by Sections 5, 6, 11 and 12 of the
Local Government Act, 1968, new local autharities can be created, and the existing ones
upgraded by the Minister of Local Govemment. Planning and management by the local
authorities are organized around a system of committees and Section 91 of the Local

Government Act caters for the creation of the commiltees. A committee is responsible for
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the formulation of sectoral policies of the local authorities. At the commitiee meetings,
civic politicians and professional officers discuss and approve the local policies and the
required resources for implementation. The officers advice on the technical,
administrative and legal implications of the policies adopted by the civic politicians. The
number of committees vary depending on the range of the broad policy areas of concern
within a particular local authority. Also, the committees vary and they reflect
professional departments in the organization of each level of local authorities.

The responsibilities of local authorities include the provision of services such as
water, sanitation, roads, health, education and community markets. In addition, the local
authorities fix the rates and collect and manage the taxes and subsidies received from the
central government. By the provisions in Section 2 of the Local Authorities Service
Charge Act (LASCA) of 1990, the authorities collect a fraction of monthly income from
all employees in the formal sector, including the industries and commercial companies
located within their jurisdictions.

Finally, the local authorities are responsible for the planning and management of
land development within their jurisdictions. This responsibility includes, the siting and
control of patterns of urban land development. Such responsibility for controlling land
use planning would make the local authorities more effective organizations in local
planning. In particular, they would be more effective in the implementation of local

programmes on economic and community development, and in the management of the

urban environment.

6.8 A Model of Planning Law in Kenya

The three sources ol legal heritage, common law, statutory law, and customary
law, are used separately and in combination to legitimize the economic policies and
existing styles for managing the urban environment. The provisions of the statutory law

are the most influential and therefore the most dominant legal instrument which favours



130
the central government organization as a planning authority.

The heritage of statutory law preserves, and at the same time perpetuates two
major features in the provisions of the existing planning legislation. The first feature is
the ordinances/acts which specify the kind of planning authority for the various
organizations in the central government. Those organizations use the provisions in the
ordinances/acts and at the same time use wide discretionary powers in making decisions.
The legislation enables a group of central government officials to be involved in the day-
to-day planning and even at the very local level. The officials do not perceive local
planning problems, nor are they effective in planning. Those aspects of the legislation
satisfies the central government because of the symbolic involvement of the government
in local planning and implementation, The second feature is the provisions in the Local
Government Act which stipulate that local level planning should be carried out by the
local authorities. These two features in the provisions of the existing legislation makes
the planning functions of the local authorities ineffective.

The two features in the provisions of the law are reflected also in the proliferation
of legislation and they have created a division resulting to two kinds of local planning
authorities. The existence of the two kinds of planning authorities could be the cause of
ineffective planning because it has created perpetual conflict in jurisdictional planning
between agents of the government and the local authorities. Administrative discretion
employed by the organizations at the central government level helps to assert the
planning authority of the government at that level. Especially, the discretion strengthens
the power of the Commissioner of Lands, and allows District Commissioners (and
commiliees) to exercise more influence on planning for the land resources both at the
community level and in the urban regions. The heritage of statutory law did not include
provisions to establish the Physical Planning Department, and for linking urban land use

planning, local economic development and the management of urban environment.
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The provisions of the common law heritage in the Law of Contract Act and
Registered Land Act are exploited by land buying companies, cooperative societies and
individual private land owners and developers. They operate outside government
planning control without the expected intervention by the provisions of the statutory law.

Planning outside of public control also relies on the African customary laws. The
law is used in the context of social-legal conception of land ownership, use/development
and administration. The concept of trust is retained in the law, and that way, ownership
of land is continvally implied in the law but not absolute. The customary law practices
were extended to other legislation such as the Trust Land Act, the Land Control Act and
the Mazrui Lands Trust Act. The law is also applied extensively in non-legislated forms
in the frechold and squatter settlement areas. The on-going purchase of land by urban
houscholds at the peri-urban areas in small plots has a long history. The transactions are
influenced by the cultural determinism of the indigenous social and economic
organizations that flourished under the customary land law. Subdivision of land,
followed by acquisition either by inheritance or purchase facilitated the transactions.

Thus, Kenya's model of planning law has three components which are the
common, statutory and customary laws. The three kinds of law have had
disproportionate influence in the legal system. The heritage of common and statutory
laws caters for the formal public and private land owners in land development. However
the acts are not effective because of the ambiguity in the authority for local planning, and
therefore the conflict they create between organizations. The heritage of customary law
also caters for both public and private land owners. But in the private sector, the law is
used in informal planning and development situations. A summary of the characteristics

of planning law in Kenya is presented in Table 6.1, and a model is illustrated in Figure

6.2.



Table 6.1: Summary of the Characteristics of planning law

HERITAGE OF
LAW

Common Law

MAJOR CONTRIBUTION

Allows freedom of

land ownership, use
and disposal through
private initiatives.

IMPLICATIONS
FOR LAND USE
PLANNING

.Disregard intervention
in planning.
.Many land owners are

able to develop land
outside provisions of
existing planning law.
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COMMENTS

.Planning law provisions

should incorporate land
development activities of
the private developers in
into public policy.

Statutory Law

.Creates and places
planning responsibility
on the central
government.

.The responsibilities
are nol discharged
effectively but they
satisfy legitimacy of
the government's
involvement in local
planning.

.Planning applies to
the government and
trust land.

«Create many
conflicting organizations
for planning.

.Result in weak local
authorities.

.Does not cater for
community participation.

.The many organizations,
weak local authorities and
non-paricipation of local
communities in planning
need streamlining.

Customary Law

.Continues to allow
subdivision of land for
purposes such as
inheritance even when
resulting units could
not be economical.

.Concept of trust in
customary law was
incorporated into
statutory provisions .
.Applied in local

situations but
consistently.

not

.Only some aspects of
the law apply and does

lead to discontinuities in
the use of law.

.Management aspecis

in the law are not
implemented in privale
land areas (company
and cooperative
societies), which could
imply inadequacies in
the law in terms of long
term planning.

.Need wider application
as a way of developing the
relevant provisions of
planning in conjunction
with the other legal
heritage.

.The law can be more

effective in local planning
and organization.

The Legal
heritage

.Philosophies of the
three heritage of laws
support some form of
planning.

.The provisions tend to
be applied in different
areas of land
ownership.

.Disorganization in
urban planning policy
and practice.

.Continued conflict,

confusion and disregard
of local economy and
environment.

Aspects of statutory and
customary law that allows
positive activilies by
intervention in the private

sector need
exploration
application.

further
and
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CHAPTER 7
URBAN LAND USE PLANNING, DEVELOPMENT AND
MANAGEMENT

7.0 Introduction

This analysis of data from the field is presented in two major sections. Section I
deals with the data that were collected from officials of the Department of Lands (under
the Commissioner of Lands), the Physical Planning Department, land buying companies
and cooperative societies, Kenya Power and Lighting Company (KPLC), Kenya Post and
Telecommunications Corporation (KPTC); and Nairobi, Kikuyu, Ruiru, and Olkejuado
local authorities. The Department of Lands is in the Ministry of Lands, Housing and
Urban Development. The head of the department is the Commissioner of Lands whose
role together with that of the Physical Planning Department have been described in
Chapter Four. The role of Kenya Power and Lighting Company and the Kenya Posts and
Telecommunications, and each of the companies and cooperative societies (in urban land
development) will be mentioned at the respective sections where data about them are
analysed in Section I. Section II deals with analysis of data that were collected from the

households in the sample areas and from the Land Registry at the Department of Lands.

SECTION I: Role of Organizations

In this section, data were collected from the officials of the organizations through
interviews based on a questionnaire and open discussions. Questionnaires were
administered to one official from each of the twelve organizations, but the open
discussions were held with a group of officials (including the respondents) of each

134
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organization.!48

7.1 Planning and Management of Government and Trust Land by the Department
of Lands and Physical Planning Department
Table 7.1 summarises the planning role of the Depariment of Lands and the

Physical Planning Department in urban land development.

Table 7.1: Role of Department of Lands (DL) and Physical Planning Department (PPD) in
planning of urban land development

TYPE OF LAND ALLOCATE FORMULATE AND APPROVE APPROVE | ADVICEON
OWNERSHIP LAND TO PREPARE URBAN URBAN LAND | BUILDING | PLANNING
DEVELOPERS | DEVELOPMENT PLAN | USE PLANS PLANS

TRUST

GOVERNMENT

COMPANY
COOPERATIVE
INDIVIDUAL

Note: n/a mean not applicable.

The Department of Lands deals more in the planning and allocation of
government and trust land (Table 7.1) and is more involved in the approval of urban land
use plans. Incidentally, the existing planning law establishes the planning authority of the
Commissioner of Lands. The Land officers in the department take part in the approval of
proposed building plans that are implemented on the two types of land ownership. The
officers also deal with the land that is owned by the companies, cooperative societies and

individuals. Division Land Control Boards give initial approval and pass them on to the

148 As mentioned in chapter two on methodology, the discussions served (o introduce the officials to the
nature of research so thai it was possible for them to give generad informalion about activities of their
organizations and areas of concern. A group of three ofticials from each of the organizations (except the
Kenya Power and Lighting Company and the Kenya Post and Telecommunications Corporation where only
two oflicials took part in the discussions in each case) participaied in the discussions..
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officers whose work is confined to the approval of proposals for change of use,
subdivision of registered land for purposes of transfer and registration involving more
than one ownership. None of these officers is responsible for what happens during
development of the land.

The Physical Planning Department merely supports planning activities of the
Department of Lands (Table 7.1). Planners in the department prepare subdivision plans
for the development of government and trust land and advise on planning. The Land
Planning Act provides for membership of the Director of Physical Planning on the
Central Authority. The extent to which the planners are effective in their advisory role
depends on whether the Commissioner of Lands and other officers seek advice, and in
fact whether they make use of the advice.

The two departments interact in the preparation of plans for development of
government and trust land. Officers and planners from the two departments advise
individual developers on subdivision planning (Table 7.2), but the developers rarely
consult the officers and planners during their land development activities once the plans

are approved.

Table 7.2: Department of Lands (DL) and Physical Planning Department (PPD) Involvement
in the implementation of urban development plans

TYPE OF LAND OWNERSHIP

FINANCE DEVELOPMENT ENFORCE PLANNING { ADVISE
development funded) REGULATIONS DEVELOPERS

TRUST na DL PPD
GOVERNMENT n/a DL PPD
COMPANY n/a DL PPD
COOPERATIVE n/a DL PPD

INDIVIDUAL n‘a

DL

DL, PPD

Note: nfa mean not applicable.

As shown in the table, planners in the Physical Planning Department advise companies
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and cooperatives, the Commissioner of Lands and the land officers under him. The two
Departments have no funding role and they do not implement development of their own
on government, trust, company, cooperative or individually owned land. OfTicers of the
Department of Lands continue to focus on the enforcement of planning regulations in
plan implementation. Although the Commissioner (department) of Lands is not
responsible for implementation of plans, existing planning legislation contains provisions
which give the Commissioner power to enforce the regulations.

The role of the Physical Planning Department in implementation of plans on the

other hand is limited to advising private developers (Table 7.3).

Table 7.3: Management of urban land development by Department of Lands (DL) and
Physical Planning Department (PPD)

AREA OF FORMULATE | FACILITATE | PREPARE GIVE
MANAGEMENT POLICY FINANCING PROGRAMME ADVICE
ACTIVITY /PROJECT

lacviry_ L | {/PROJECT |
ZONING PPD Wa n/a PPD

WASTE COLLECTION/
DISPOSAL n‘a n/a n/a PPD
INDUSTRIAL LAND
DEVELOPMENT DL, PPD PPD

HOUSING DL na DL* PPD, DL*
DEVELOPMENT

LAND FOR COMMUNITY
SERVICES DL DL PPD, DL

ENVIRONMENTALLY
SENSITIVE AREAS DL n‘a PPD, DL
BUSINESS, SMALL
SCALE ENTERPRISES n/a n/a PPD

URBAN PPD, DL
TRANSPORTATION n/a
OTHERS DL

n/a PPD

Note: Asterisk indicates that the extent to which the depariments were involved in the activity
could not be ascertained. The absence of an asterisk indicates that the departments
were fully involved. n/a means not applicable.

Even in that role, planners are expected to work with the land officers. The developers
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have no legal obligation to take the advice of the planners and land officers. This
explains why the two departments are ineffective in urban land development, especially
on private land. Itis evident from the table that in practice the two departments confine
their management activities to the formulation of policies and advising. They have no
control in financing land development, or in the preparation of projects and programmes
which can be the basis for effective management.

The two departments are involved in five areas: the formulation of policy on the
development of industrial land, advice on the land requircments for urban transportation
during subdivision planning, advice on housing development, advice on land development
for community services, and advice on planning for environmentally sensitive areas (Table
7.3). The officers of the Department of Lands have a bigger role in policy areas of urban
land management and this may be due to their part in land allocation. As can be expected,
the officers leave out waste collection and issues of business licenses, but it is interesting
to note that they are not involved in zoning. The merely advisory role of the planners in
the Physical Planning Department in coordination of planning and management indicates
that they have no direct control in urban land development.

The roles of the two departments in the coordination of planning and management
are different. The Department of Lands attaches greater importance to subdivision
planning and land allocation (Table 7.4), and this explains why land allocation is
important to the Commissioner of Lunds. The Physical Planning Department is involved
in land allocation when dealing with the Department of Lands and most of its activities
are confined to planning alone (Table 7.5).

Data in Tables 7.4 and 7.5 also show that planning by the two departments is
confined to activities related to government and trust land subdivision planning and
allocation. The use of discretionary powers by the officers in the Department of Lands in

the approval of plans and allocation of land determines the location of development.
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Except in the planning of the government and trust land where local authorities are

consulted, efforts in coordination with other organizations show that the other agencies of

the central government were the only ones that they dealt with.

Table 7.4: Departments/agencies and areas of coordination sought by the Department of

Lands in Planning and management

Physical planning Department

DEPARTMENT/AGENCY AREA OF COORDINATION

. Subdivision planning
. Allocation of government land
. Allocation of trust land

Depariment of Survey

. Survey of subdivision plans

District Lands Officers

. Subdivision planning
. Allocation of government land
. Allocation of trust land

Agricultural Officers

. Subdivision planning

Land Control Boards

. Subdivision planning

District Development Committee

. Subdivision planning
. Allocation of government land
. Allocation of trust land

Table 7.5: Departments/agencies and areas of coordination sought by the Physical

Planning Department in planning and management

DEPARTMENT/AGENCY AREA OF COORDINATION .

Department of Lands

. subdivision planning
. Allocation of government land
. Allocation of trust land

Department of Survey

. Cadastral maps (for planning)

District Development Committees

. Planning (advice)

Local Authorities

. Planning of government land

Planning of trust land

Kenya Bureau of Statistics

. Population data

Even in coordination with these agencies, the departments focus more on subdivision

planning and land allocation. Presumably, coordination in subdivision and allocation is

most important in the pursuit of goals in social and economic development, and
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environmental management. But in practice, the departments are not effective in the
enforcement of conditions the officers attach to approved plans although the existing
legislation give them the autherity to do so as indicated in legislation such as Land
Planning Act and Local Government Act. It scems that the departments choose not to
enforce such conditions although the law empower them to do so. Therefore, their
involvement is symbolic rather than real, and is ineffective in managing the urban
environment.

The media used in communication of planning matters by the two departments to
organizations, and citizens within Nairobi, Kikuyu, Ruiru and Olkejuado local authority
areas are presented below in Table 7.6. Letters, notices and telephone messages are the
most popular channels of communication to other organizations from the Department of
Lands. In the Physical Planning Dcpartment, unscheduled meetings, letters and
telephone messages are the most popular means of communication. These established
formal channels of communication and information flow within government departments
may not be the mast effective means of communication to citizens because many of them
are not available, especially by telephone. On the other hand, the Official Gazetie is used
to communicate to the resident communities in Nairobi, Kikuyu, Ruiru and Olkejuado
local authorities decisions that are taken by the officers and the planners such as change
in land uses (on specified government and trust land). The gazette is not accessible to a
wide public reading because sale of the copies is only at the Government Printer in
Nairobi. Furthermore, it is available only in the English language whereas more people,
including those in the rural areas, communicate in the Swahili language, which they
understand better than English.

Direct verbal discussions take place to clarily planning and land administrative
decisions and policies to the developers and citizens who visit the land office in Nairobi.

As a means of communication, it has limited use because only members of the public
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who visit the land oflice and physical planning ofTice can only benefit.

Table 7.6: Means of communicating planning decisions and policies by the Department of
Lands (DL) and the Physical Planning department (PPD)

MEANS OF COMMUNICATION

1. COMMUNICATION TO OTHER

DEPARTMENT

Unscheduled meetings PPD
Special meetings PPD
Letters/notices PPD, DL

Others (name)

DL - Telephone

2. COMMUNICATION TO DEVELOPERS AND
LOCAL CITIZENS

Local Newspapers n/a
Direct Verbal (conversation) DL
Local Government Public Notices | n/a
Public meetings (Barazas) n/a
Official Gazette DL
Planning Journal/Newsletter n/a

Others (name)

PPD - written plan proposal to
Nairobi, Kikuyu, Ruiru and
Olkejuado local authorities.

DL - Verbal communication to

those who come to land office

for advice.

Note: Unscheduled meetings refer to meelings that are convened to discuss problems as they
arise and not in the schedule of work.
n/a mean not applicable.

The officers and planners have dilTerent views about planning law. According to

the officers in the Department of Lands, the law is weak in implementation of building

plans. The officers felt that the law does not cater to their role in the implementation of

plans. The existing legislation provides for the planning functions of the Commissioner

as an individual and leaves out other land officers. Planners in the Physical Planning

Department felt that the existing planning law did not evolve and develop in response to

actual urban problems in Kenya. Instead, the law is dominated by imported legislation
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which largely explains why the law is weak. Much of the weakness resulted in
difficulties in the enforcement of the provisions of the law because of the ambiguities in
the organizational structure, and authority in jurisdictional planning. The responses of
the planners agree with the findings [rom the discussions on planning law in Chapter Six.
However, the planners did not suggest why the ambiguities persist although the attempt
to put forward a proposed bill on physical planning in 1987 for discussion and legislation
by the parliament failed. It can only be speculated that the provisions in the proposed hill
were not convincing enough for government and parliament to take action, and that the
provisions in the existing planning law are viewed as adequate. 149

Those findings on the inadequacy of existing planning law in promoting planning
are shown in Table 7.7. The table presents the suggested planning activities by both the
officers and the planners that were promoted by provisions of the law, and those that were
discouraged. The view of the land officers is that the provisions did not strengthen any of
the planning organizations to the disadvantage of others, and only that the provisions
discouraged most developers from submitting their proposals for approval. According to
the planners, the provisions strengthen the planning authority of the Commissioner
(department) of Lands, and the powers to approve building plans. Table 7.7 also show
that according to the view of the planners, the provision in the existing legislation
discourage effective approval of land use plans, allocation of public land, the
management of the built environment, and planning of company and cooperative land.

On what could be done to improve the situation, the officers in the Department of
Lands emphasised that there is potential for the role of African customary law and

indigenous knowledge about development problems.!30 In their view, a cooperative

149 Section 3 of the proposed hill suggesied 1o repeal ol the Town Planning Act and the Land Use
Planning Act, and Section 6 suggested (o recognize the Director of Physical Planning and the planners
working under him as the physical planning agents.

150 The potential for the application of the law in the couniry as a whole is in the context of principles
rather than universal legal provisions.  Specific provisions will have to vary from one area to another and
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approach in the planning and development of community facilities and services is

essential.

Table 7.7: Suggested Planning activities that are promoted, and those that are discouraged

by the existing planning law

ING ACTIVITY OFFICIALS OFFICIALS SUGGESTING
SUGGESTING THAT | THAT THE LAW

THE LAW PROMOTES | DISCOURAGES
PLANNING PLANNING

Incentive for more developers to submit Land Officers

their plans for approval n/a (DL)
Improving organization of identifiable
planning authority/agency and increase Planners Land Officers
effectiveness in planning (PPD) ___(bL)

Urban land use plan approval __nfa Planners (PPD)
Building plan approval Planners (PPD) n/a
Administration and allocation of public
land n/a Planners (PPD)
Management of built environment
through zonin n/a Planners (PPD)
Planning of company and cooperative
land n/a Planners (PPD

Note: DL means Department of Lands and PPD means Physical Planning Department.
n/a means not applicable,

In this approach, the provisions of customary law can be part of the planning law and the
role of planners in the planning process will be advisory. According to them, such an
approach can improve communication, and therefore local planning.

The planners' view is that the law can be as effective in the approval of building
plans, and in implementation only in situations where the local authorities are involved.

They suggested that greater application of the customary law would strengthen the

experience in the application of the provisions can be the basis for further improvement in the law.
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provisions of existing law. The source of some of the existing planning problems is that
the gazette, letters, verbal and telephone communications are the only means that are used
to communicate with land owners and developers. The problems could be minimized if
planners have access to the local communities. Once the appropriate aspects of the
customary law in planning were used to strengthen the process of building consensus,

chances are that the planning services would be made more accessible.

7.2 Planning and Management of Land by Companies and Cooperative Societies:
Langata and Zimmerman Companies; Alli Juja-Wendani and Mwana Mukia
Societies

The locations of sites of the two land buying companies and cooperative societies
are shown on Figure 2.1 in Chapter Two. Langata Development Company was formed in
1978 and owned 202.2 acres of land. A subdivision plan for the land was submitted and
approved by the Commissioner of Lands and in 1983 the land was subdivided into plots
of 60 by 40 feet and were then sold o 2402 buyers. Share certificates that would later
become the basis of issuing the titles were given to the buyers by the management of the
company. Zimmerman Land Company was formed in 1975 and had 400 acres of land
which was subdivided in 1976, and the plots offered for sale in the open market without
submitting the plan for approval.13! Accurate records on the sizes of plots were however
not kept, although the estimated sizes by the local authority were in the range of 30 feet
by 60 feet, to 80 feet by 100 feet. It was hoped that estimated size of plots indicated on
the share certificates that were issued by the company to the buyers would also coincide
with measurements that would appear on the approved plan and become the basis for
survey. When the ficld research was carried out, survey work was still in progress. It

was therefore not possible to check whether estimated plot sizes shown on the

151 The subdivision plan and plot 'mv.nership in Zimmerman were latter approved by the Commissioner of
Lands and the Nairobi local authorily in 1991,
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subdivision plan were within the range of the surveyed plots. In both companies the sale
of land was followed by the development of plots depending on the financial ability and
housing designs ol the owners.

Alli Juja-Wendani cooperative society was formed in 1970 and bought 109 acres
of land. The land was subdivided into 0.25 acre plots in 1987. They were then allocated
to the 435 members alter the plan was approved. Thereafter, the management commitiee
of the cooperative society had no dealings with the members. Each member was left to
develop the plot the way they want, similar to development in Zimmerman and Langata
company areas.

Mwana Mukia society was formed in 1976. The cooperative bought 56 acres of
land that was located at Gigiri in Nairobi. That site was later acquired and allocated for
the siting of United Nations Regional offices in Nairobi. Following the acquisition of the
original site, the members of the cooperative society who at the time of the field survey
numbered 1000, purchased 83 acres of land at another site. The land at the new site was
subdivided into 724 plots of 50 by 75 feet each, and allotted to members afier the plan
was approved. Some did not get the plots and the money was refunded. As was the case
in Alli Juja-Wendani cooperative society and Zimmerman and Langata companies, land
owners in Mwana Mukia were left to develop their plots.

In Langata Development, the officials of the company ensured that standard plot
sizes were 60 by 40 feet and that land [or community facilities was set aside. During the
field survey it was confirmed that there were twenty one plots set aside for shopping and
commercial buildings, a nursery school, a local health centre and a church. At the time,
only the church was built at the site through a community self-help project programme
and the other plots remained vacant. Subsequently, there was encroachment on the
vacant lots with the development of surrounding private lots. In Zimmerman, Alli Juja-

Wendani and Mwana Mukia, land for similar community facilities was not set aside.
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Officials of Zimmerman Land Company cited the weak provisions in the existing
planning law that have encouraged them to subdivide, sell and allocate plots to buyers
without an approved plan. The officials in Langata Development, Alli Juja-Wendani and
Mwana Mukia held the view that the weakness in the law was a result of lack of planning
policies for the entire country.!32 In the absence of such policies, there was no
framework for planning authorities to enforce effective development control measures.
The officials suggested that African customary law and indigenous knowledge about the
environment could improve the planning law, especially, in the organization of local
planning authorities. However, some customs, such as the extended family system were
considered by the officials of Langata Development to have a negative effect because life
styles in the urban areas favoured the unitary [amily structures.

In Alli Juja-Wendani and Mwana Mukia Coaperative societies, implementation of
the community programmes and projects in water supply, market outlets and education
attracted more attention from the societies' officials and according to them these were
financed by the two cooperative sacieties.!® During field survey, observations revealed
that the programmes and projects were not in place. The officials of Mwana Mukia
cooperative society claimed the cooperative society was involved in waste collection, the
promotion of small businesses by developing a community policy and programme for

implementation, and extension of advisory service to members. However, the field

152 By section 11(2) of Land Planning Act Interim Planning Authority (IPA) and the Central Authority
(CA) should approve plans on private lund development. As shown earlier in Chapters Four and Six IPA
can only be appointed. The CA is an agency for the whole country and it relies on Division Land Control
Boards for information (o make its planning decisions, Similarly, it was seen that Section 24(1) of the Act
requires that subdivision of land in any Muuicipality or Townships can be authorised only by the
Commissioner of Lands but no provisions are made o guide private land owners and developers in the
process. Finally, the Land Control Act deals with rural agriculisral land, While Section 166 of the Local
Government Act gives power 1o the local authorities to control development and use of land and buildings
in (heir areas, the Act has no provisions that require that private land owners and developers submit their
plans to them for approval. This legislative phenomenon is again noted in the Government Lands Act.

153 The officials of the cooperative were more concerned with the facilities than officials of the companies
because cooperative ofticials are members of the cooperative communities, unlike the officials of the
companics.
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observations indicated that those activities did not take place. The cooperative officials
were concerned about waste collection and disposal and how members of their
communities can access advisory services on operating small businesses. The officials of
Mwana Mukia expressed the urgent need to improve roads, water supply, schools and
provide a community health centre in the area.

The members of the companies and cooperative societies were left to develop
their land without any form of guidance. In the absence of such guidance, planning and
development of land lacked coordination. From the interviews and discussions with the
officials it was clear that after approval of subdivision plans, effective communication
between the cooperatives and the Commissioner of Lands or between the cooperatives
and Ruiru local authority was not maintained. The Ruiru local authority was responsible
for the coordination of land development in Langata Development company and in Alli
Jujo-Wendani and Mwana Mukia cooperative societies, but failed due to the lack of
communication. Communication between the officials of the companies and the
cooperative societies, and their members was also weak. There were ad hoc meetings
that were convened when there were serious issues related to infrastructure for
discussion. Often, they would not resolve the issues because development such as
building of roads are beyond their capacity to linance.

The officials of the two cooperative societies considered the planning law weak
because the provisions in the law were not helpful, especially in enforcing the conditions
to be followed by the developers. Officials of Mwana Mukia suggested that weak local
economic base created conditions which make the enforcement of law difficult. People
did not believe that by adhering to the provisions of the existing law, there will be
improvement in their social and material conditions. The officials of the two cooperative
societies however had the convictions that organizations and leadership roles which were

supported by customary laws and knowledge could improve the ¢conomic base.
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7.3 Role of Service Corporations in Urban Land Development
7.3.1 Kenya Power and Lighting Company

The Kenya Power and Lighting Company is a public corporation responsible for
the distribution (sale) of electricity gencrated at hydroelectric power stations, and the
geothermal power station close to Lake Naivasha in the Rift Valley.!54 The company
supplied electricity to consumers in both planned and unplanned areas. Housing
schemes, industrial, institutional, and the large commercial developments constitute the
greater portion of the planned developments. Those schemes are undertaken by the
central government departments or its agencies, and private developers. Most of the
schemes undertaken by the central government departments or its agencies involved in
extensive housing development and institutional projects. Proposals for such schemes are
usually implemented on government or trust land. The distribution of electricity in the
planned areas is coordinated with the land use planning activities.

According to a Distribution Engincer, installation lines for the distribution of
electricity in planned areas is quicker than in unplanned areas. Also, the costs to the
consumer are lower in these areas because material, labour and administrative charges are
shared by a larger number of people. The lower costs are also due to the fact that the
plans of the schemes are used as the basis for the planning the electricity distribution lines
and therefore the installed capacity is [ully used.

The high cost of transformers (Appendix 3A), the cost of power transmission poles
(Appendix 3B), and the cost of material, unit cost of labour and transportation (Appendix
3C), all for 1991, 1992 and 1993, show that the distribution of electricity will have to be
coordinated with land use planning. These costs illustrate the cost implications during

installation of electricity distribution lines in planned and the unplanned schemes in the

154 In 1987 69 per cent of elecuicity was generated from the hydroelectric power stations, 18 per cent
imported from Uganda and 13 per cent was generated from the geothermal station (Kenya, Republic of
(1989:92-93) “Development Plan 1989-1993" Nairobi: Government Printer.
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study area.19?

In unplanned areas most of the requests for the installation of electricity
distribution lines come from individuals. Requests from a group of consumers in
unplanned areas are rare and even if such a group makes a request, the costs would not be
as low as in the planned areas because of the smaller number of people.

Consumers will have 1o pay higher costs, or will have to live without electricity if
there is no coordination in the preparation of plans, approvals and in the implementation
of land development proposals. Many of the households in Langata Development, Alli
Juja-Wendani, Mwana Mukia, Ongata Rongai and Kinoe, lived without the supply of
electricity (Appendix 4). The Distribution Engineer indicated that all categories of costs
during installation of electricity distribution lines per unit consumer were higher in
unplanned areas, mostly due to the extra costs ol poles and transformers. In places like
Langaia Development, Alli Juja-Wendani, Mwana Mukia, Ongata Rongai and Kinoo
there was no coordination in the of planning and development of land, and the high costs
to be paid by consumers may partly explain the limited supply of electricity in these
areas.

In Kinoo and Langata Development, uncoordinated land development interferes
with wayleaves and road rescrves. As the homes, business and industrial/workshops are
isolated, especially in Kinoo, supply of power is more costly. It is evident that planning
and coordination of land development would reduce costs that are associated with the

distribution of electricity.

155 According to the Distribution Engincer an area with i radius of 0.6 km can be served by the one phase
ramsformer. The More the number of phases (e.g. three, four ele.) in transforiners, the more electricity
could be distributed to serve more homcs_, comumnercial buildings and support industrial oulput per unit area
The area (or radius ) can be increased with the saune transtormer by using power lransmission wires wilﬂ
larger diameter. The arca can also be _incrcascd by using a transformer with more. phases and wim' il
of smaller diameter. All these requirements implied a cost which must be taken into accoum Whe:}
installing electricity distribution lines.
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7.3.2 Kenya Posts and Telecommunications Corporation
Like Kenya Power and Lighting Company, the Kenya Posts and
Telecommunications Corporation is a public enterprise. The responsibilities of the
corporation include provision of postal and telecommunication services at a profit. There
are three factors that influenced the planning of the telephone intrastructure to provide
services in the urban arcas by the Kenya Post and Telecommunications Corporation
(KPTC). First, delivery of telephone services was done without regard to the land use
plans of local authorities from Nairobi, Ruiru, Kikuyu and/or Olkejuado local authorities.
Also, the corporation implemented its programmes without consultation and coordination
with the Commissioner (department) ol Lands, the Physical Planning Department and the
District Commissioners (and committees) on land use planning. The lack of coordination
and consultation was summarised during the field survey by the Assistant to the
Managing Director:
It has become diflicult to plan for telephone services because urban
development is no longer coordinated with the planning of other
infrastructure. The reason for this is that public planning institutions have
abdicated their planning responsibilities, and private developers have
taken over and therefore only a few private developers are eager to
coordinate their development plans with the corporation. Seo the KPTC
ow install telephane haphazardly where developments occur. 136
Second, the corporation did not rely on market demand for its services. Instead, a
subjective category of income group was employed to identify potential users. In 1981, a
minimum income of KSh 5,000 per month would qualify an applicant for telephone
service. So the few plans that were received by the corporation (from the few private
developers that were mentioned during the olfice interview) merely served as indicators

that the minimum income criteria applied in the schemes covered by the plans. In

1990/91 the corporation raised the minimum income criteria from KSh. 5,000 to KSh

156 Communication (rom the officer during olfice inlerview.
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15,000 in response 1o the increases in the transport cost, consumer items and levels of
taxation.

Lastly, due to the financial difticulties that affected the operations, the corporation
could not meet the increased demands in telephone services. The financial difficulties
resulted from political interference in the decisions by the management of the corporation
on how to spend the income from the rendered services. The national policy papers
prepared and published by the central government were used to justily interference in the
management. Often, they were used to justify decisions of the central government on
how money of the corporation was uscd. The influence of the central government was
apparent in the choice of arcas where new major telephone services would be located,
often at a financial loss. This interference may be justified because as a public
corporation, other sources of public revenue can be used to make up for the loss. The
most popular of the policies cited by the two official respondents from the corporation
was the District Focus for Rural Development (DFRD). One of the requirements
outlined in this policy document is that District Development Committees will have to
review and endorse projects that are sponsored by public corporations, while equity in
regional growth and in the provision of infrastructure is another.!37 The established
affordability criteria of KSh 15,000 income was ignored as a result of the changes in
policy. The planning and investment in telephone services were thus not coordinated and
the economic and social service needs were ignored. As a result, they failed to respond to

the demands of urban development, as was the case in some of the study areas.

157 Kenya, Republic of (1987:2) “District Focus For Rural Development”. Nairobi: Government Printer.
Revised Edition, March 1987; Kenya, Republic of (1989:xx) “Development Plan™ 1989-1993. Nairobi:
Government Printer, and Were EM. (1989) Roral Development Planning and Participation at the District
Level: The Case of Busia District.  Waterloo: School of Urban and Regional Planning, University of
Walerloo. M.A. dissertation.
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7.4 Nairobi, Ruiru, Kikuyu and Olkejuado Local Authorities

Nairobi local authority is involved in all activities, except allocation of land
(Table 7.8). Nairobi, Ruiru and Kikuyu local authorities' participation in the planning of
company, cooperative society and individually owned land is limited to the approval of
layout and building plans. As for Ruiru, Kikuyu and Olkejuado local authorities, the
officers who were interviewed indicated that the local authorities participated in the
allocation of land. The involvement of the three local authorities in other planning

activities varied from one authority to another.

Table 7.8: Role and responsibilities of Nairobi (NBI), Kikuyu (KKU), Ruiru, (RUR), and
Olkejuado (OLK) local authorities in planning of urban land development

TYPE OF LAND ALLOCATE FORMULATE APPROVE APPROVE | ADVICEON
OWNERSHIP LANDTO AND PREPARE | URBAN LAND | BUILDING | PLANNING
DEVELOPERS | URBAN USE PLANS PLANS
DEVELOPMENT

PLAN

NBI*

OLK OLK KKU KKU KKU
GOVERNMENT na NBI NBI NBI NBI
RUR*

COMPANY NBI KKU KKU
OLK RUR RUR RUR RUR

COOPERATIVE ha NBI NBI NBI NB
RUR RUR RUR RUR

INDIVIDUAL

NBI
RUR

Note: An asterisk indicates that the extent to which a local authority was involved in activity could
nol be ascertained. The absence of an asterisk indicates that the local authorities were
fully involved. n/a mean not applicable.

The land owners and developers consult the officers of the local authorities and seek
approval of plans. Olkejuado County Council participated the least in the planning of

urban land development and was involved only when the land was sold to companies.
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The role of the four local authoritics in the implementation of urban development

plans is shown in Table 7.9. Nairobi, due to its large area, and Ruiru due to its high
concentration of land that is owned by the companics and the cooperative societies, are
more involved at the implementation stage as they have to deal with the financing of
infrastructure development.  Olkejuado County Council confined most of its
responsibility in the implementation of development related to government and trust land

and was least involved in private land development.

Table 7.9: Role of Nairobi (NBI), Kikuyu (KKU), Ruiru (RUR) and Olkejuado (OLK) local

authorities in the implementation of urban land development plans

TYPE OF LAND | FINANCE DEVELOPMENT | ENFORCE PLANNING ADVISE

OWNERSHIP (development funded REGULATIONS DEVELOPERS

NBI - roads, markets,
primary schools,
sewer

RUR - roads

OLK - Markets

GOVERNMENT | RUR - roads
OLK - markets

COMPANY RUR - roads

COOPERATIVE | RUR - roads

INDIVIDUAL RUR - roads

This may explain why land development in Ongata Rongai which is within its jurisdiction
is more chaotic. Kikuyu Town Council, on the other hand, is concerned more with the
enforcement of the planning regulations, and advising land owners and developers
because urban development pressure on the agriculural land in Kinoo is perceived as a

planning problem.
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The responsibilities of the four local authorities in the management of urban land
development are shown in Table 7.10. The four local authorities were actively engaged
in the formulation of policy and providing advice. But the advisory role of Olkejuado

local authority was restricted to zoning.

Table 7.10; Responsibilities of Nairobi (NBI), Kikuyu (KKU), Ruiru (RUR) and Olkejuado
(OLK) local authorities in the management of urban land development

FORMULATE | FACILITATE | PREPARE
POLICY FINANCING | PROGRAMMES
AND PROJECTS

NBI

ZONING KKU KKV
RUR RUR

NBI
WASTE COLLECTION/ KKU NBI

DISPOSAL RUR KKU
OLK RUR

NBI

INDUSTRIAL LAND KKU

DEVELOPMENT RUR n/a
OLK

NBI

HOUSING DEVELOPMENT KKU NBI
RUR KKU

OLK RUR

LAND FOR COMMUNITY NBI NBI*

SERVICES KKU KKU
RUR RUR

NBI

ENVIRONMENTALLY KKU

SENSITIVE AREAS RUR
OLK

NBI
BUSINESS/SMALL SCALE KKU
ENTERPRISES RUR

NBI

URBAN TRANSPORT KKU
RUR

Note: Asterisk indicates that the extent 1o which a local authority was involved in the activity
shown in the column could not be ascertained. Absence of an asterisk indicates that the
local authority was fully involved. n/a mean not applicable.

In the area of policy formulation, this local authority was more concerned with waste
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collection and disposal, industrial land and housing development and environmentally
sensitive areas. The four local authorities were not involved in facilitating the financing
of development on industrial land and small business enterprises or in the preparation of
programmes and projects for industrial land development and urban transportation (Table
7.10). Therefore, management by local authorities in Nairobi city and bordering urban
areas are biased towards the formulation of policies, regulatory and advisory planning as
will be shown later in Table 7.13.

In coordinating the planning activities between the local authorities and other
organizations, the Commissioner (department) of Lands and the Physical Planning
Department have taken active part (Table 7.11). The two departments have been
interacting with the local authorities in subdivision plans and allocation of public land.
Coordination with other agencies depended on planning and development priorities at any
given time. Among the local authorities, only Ruiru indicated that the continuous
involvement in local planning by the district development commiltees is essential. The
Nairobi and Kikuyu local authorities accepted participation by the commitiees only
because of administrative requirements and would involve them only if absolutely
essential.

The role of local authorities in planning, management and development were
reflected in areas of coordination and the organizations that participated. There seems to
be an opportunity to strengthen coordination and the consultative process. It is important
to note that the local autherities did not coordinate planning and management activities
among themselves (Table 7.11), although such coordination is provided for by provisions
in Section 93(1) of the Local Government Act by indicating that:

A local authority may concur with any one or more other local authorities

in appointing from amongst their respective members a joint committee of

those local authorities for any purpose in which they are jointly interested,

and may delegate to such committee, with or without restrictions or
conditions, as they may think fit, any functions of local authorities relating



to the purpose for which the joint committee is formed, except the power
of levying a rate or borrowing moncy or making bylaws (Local
Government Act, Section 93(1)).

Table 7.11: Organization and areas of coordination sought by Nairobi, Kikuyu, Ruiru and

Olkejuado local authorities

LOCAL

AUTHORITY
. Commissioner . Planning policy if the
(department) of Lands) planning project in question
will take place on
. Physical Planning government or trust land.
Nairobi City Department
Council
. Other government
Department with inferest
in the proposed
development

DEPARTMENT/AGENCY

AREAS OF COORDINATION

Ruiru Town Council

. Commissioner (department) of
Lands)

. Physical Planning
Department

-----

. Minister of Local
Government

. Kiambu District
Development Committee
(DDC)

. Allocation of government
and trust land

. Preparing plans

. Financial budgeting

. Preparing plans, financial
budgeting

Kikuyu Town
Council

. Commissioner of Lands
(Department of Lands)

. Physical planning
Department

. Department of Public

Health

. Department of Urban and

Regional Planning,
University of Nairobi

. Allocation and administration
of planning of government and
trust land

. Public health requirements

. Consultancy in preparing
structure plan

Olkejuado County
Council

. Department of

Community Health

. Ministry of Education

. Ministry of Health

. Community projects

. Education services to local
schools

. Health services
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The decisions and policies of the local authorities are generally communicated to the
central government agencies and departments through letters or meetings (Table 7.12).
District development committees were uscd by Nairebi, Ruiru and Olkejuado local
authoritiecs to communicate such information. As Table 7.12 shows, the means of
communication with other agencies are similar to the ones that are used by the
Department of Lands and the Physical Planning Department.  They are suitable as the
formal means of communicating official matters by the officers to other agencies or
departments. The way planning decisions and policies of the local authorities are passed
on to the resident communities in their areas of jurisdiction was slightly different. The
newspapers, the official gazetle and the local government notices were by far the most

popular mode of communication to their citizens.

Table 7.12: Means of communicating planning decisionhs and policies by Nairobi (NBI),
Kikuyu (KKU), Ruiru, and Olkejuado (OLK) local authorities to other departments/agencies

and to their citizens

MEANS OF COMMUNICATING MEANS OF COMMUNICATING PLANNING
PLANNING DECISIONS AND POLICIES | DECISIONS AND POLICIES TO CITIZENS
TO OTHER DEPARTMENTS/AGENCIES
. Unscheduled meetings . Local Newspapers
. Special meetings . Local Government Public Notices
. Letters and notices . Public meetings (Barazas)

_District Development Committees | . Planning Journal/Newsletter

As Table 7.12 shows, the means of communicating with other agencies are similar to the
ones that are used by the Department of Lands and the Physical Planning Department.
They are suitable as the formal means of communicating official matters by the officers
to other agencies or departments. The way planning decisions and policies of the local

authorities are passed on to the resident communities in their areas of jurisdiction was



mostly by the newspapers, the official gazette and the local government notices.

Public mectings (the Bazaras) are also commonly used in Nairobi, Kikuyu, and
Ruiru and were supposed to facilitate community participation. However, the Barazas
were not specifically meant as forums to which the members of the public are invited
with a view to discussing and contributing to local planning policies. The Barazas are
occasionally convened by a local councillor, a local Member of Parliament (MP), or
administration officials (the District Commissioner, the Division Officer, the Chief or the
Sub-Chief). The Barazas are of a general nature and usually would not have a local
planning agenda. Communication during the Barazas is one-way [rom the guest official
to the audience. As a result the Barazas lack dialogue and do not encourage the
development of a participatory planning tradition within the urban communities.

The four local authorities view the usefulness ol the planning law difterently and
relate it to their specific concens within their respective jurisdictions. There was general
dissatisfaction with the law as a legal tool for urban planning and management in the
Nairobi authority. In Ruiru, the law is not considered to assist in subdivision planning,
approval of plans and the allocation of public land. There are no laws to control
subdivision in company and cooperative lands, and for elfective integration of small plots

by private owners into local development programmes. Dissatistaction of the local

authorities by the existing planning law arises out of their inability to exercise their

planning responsibility 10 determine how land is developed and used in the interest of

proper and orderly development within their jurisdictions. The planning responsibility is

a legal one according to Section 166 of Local Government Act, but it is interfered with by

provisions in other Acts and legislation.

On the role of the African customary laws and knowledge in urban planning and

management, the officials who were interviewed from the four local authorities expressed

the view that incorporation of community organization based on small (groups), local
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communities with identical problems and civic leadership could offer a more effective
approach. In that organization, planners would adopt and rely on a leadership-cum-
advisory role to evolve and develop a participatory and consultative tradition. According
to the officials, such an approach to restructure existing planning organization similar to
the indigenous African council of elders was desirable. The new local planning
organization would promote modern design skills and improve planning approaches to
facilitate the incorporation of services and physical infrastructure into the African
homestead systems. It was noted in Chapter Six that aspects of the African customary
law are already legislated in the Land Control Act, the Trust Land Act, the Mazrui Trust

Lands Act and the Magistrates' Jurisdictions (Amendment) Act.

7.5 Urban Land Development Policies of Nairobi, Kikuyu, Ruiru and Olkejuado

Local Authorities

The planning resolutions adopted in the four local authorities are reviewed in this
section to assess their policies. The resolutions were recorded in the form of Minutes of
Council Meetings of Town Planning Committees in each of the local authorities,
Minutes that were used as the source of information for this section are for the years
1990, 1991 and 1992. These were the only years for which the records were available
from the local authorities except Nairobi. In this review, each problem or group of
problems about an issue discussed by respective commitiees of the local authorities, and

the solutions that were (or were not) adopted are treated as policy area.

7.5.1 Nairobi Local Authority
Policv Areas in 1990

Policy Area One: 138 Nairobi local authority was concerned with the approval

158 The titles in the review i.e. “Policy Area Onc”, “Policy Area Two™; etc. do not represent a
chronological order in the records of the minutes of the records, They were used as part of organizing the
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process of building plans. According to the building codes and bylaws in the Local
Government (Adaptive) Bylaws the land owners and developers are required to submit
their plans for approval. The approval process generates revenue in the form of planning
fees but the local authority was not receiving the revenue because the land owners and
developers avoid submitting their plans far approval. Section 7(1) of the Local
Government (Adoptive) Bylaws makes provision that developers should be informed
within 30 days after submitting a plan whether their plans are approved or not. This
period can be extended for another 30 days so long as the developers are informed of the
extension. According to Section 7(2) the period can be extended beyond the extra 30
days, and is determined by the local authority. The local authority views the delays in
approval process as the reason for the failure of the land owners and developers to submit
their plans for approval. The solution to the problem is to improve the efficiency in the
approval process.

Policy Area Two: There were delays in the payment of rates by most property
owners in Nairobi which affect income of the local authority. The local authority intends
to use subdivision plan approval process Lo ensure that rates were paid in time. The
decisions taken by the local authority on subdivision planning, and the Commissioner of
Lands approving the final plan are from then on to be linked to the payment of
outstanding charges on rates by property owners. This was to ensure that rate charges
would not accumulate and that the local authority got its revenue as projected in its
financial estimates.

Policy Area Three: There was concern that some land owners and developers

discussion in the dissertation. Policy area refers to issues of problems and solutions adopted and their
implementation requires long tern planning and coordination implementation by the local authorities.
Policy is discussed elsewhere in the thesis and here it can also refer to an intended course of action that is
adopted (See Footnote 1).
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within Nairobi did not provide essential scrvices on their properties and did not
rehabilitate the sites alter development. For plan approval, they will be required to
guarantee landscaping, pay for the provision of water, sewer and access to the proposed
development. The local authority will ensure that land set aside for roads is not
developed into other uses and this will guarantee accessibility 1o the newly developed
properties. It was not indicated how it will enforce this requirement.

Policy Area Four: The owners of property situated on leased government and
trust land in Nairobi were required to apply for the renewal of their leases from the local
authority and no new development on such land would be approved by the local authority
unless the authority was involved in renewal ol the lease. When such applications are
submitted, the local authority would process the lease and forward a recommendation
either renewing or denying the lease to the Commissioner of Lands for final approval.
There were instances in the past when agreement for leased property had been renewed
without involving the local authority. It is hoped that the requirement to apply for the
renewal of lease from the local authority will prevent such instances from occurring.
Policy Areas in 1991

The same four policy issues of 1990 were present in 1991. From 1991 the
approval of changes in land use by the Commissioner of Lands was to be effective for a
period of two years and if the plans were not implemented during that period, approval
has to be sought again.

Policy Areas in 1992

Policy Area Five: The need to strengthen procedures for the approval of building
plans continued to be a policy area of concern. Evolving improved procedures to solicit
comments from the public health officers, the city treasury officers, the water and
sewerage engineers, and public work engineers were considered to be important. A

shorter turn - around time in returning plan proposals from the professionals to the
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planners was suggested as a solution. However no specilic time was indicated.

7.5.2 Kikuyu Local Authority
Policy Areasin 1991

Policy Area One: The private developers continued to violate the provisions of
the existing development plan of the town and hindered the development programmes of
the authority. There is widespread frechold land within the local authority area over
which the local authority had no planning jurisdiction. As will be come evident (Section
7.12 in this Chapter), land in Kinoo sample area in Kikuyu is predominantly frechold.
Also, the Commissioner of Lands continues to authorize Kiambu District Commissioner
to allocate public land without consulting the local authority. These actions by the
Commissioner of Lands and the District Commissioner were not helpful in planning for
the social services and community facilities such as schools.

The local authority officials of Kikuyu outlined two approaches that would
improve the situation. The first was to persuade the freehold land owners to respect local
planning and development guidclines even though the persuasion alone could not
guarantee success. The second approach was to request the Commissioner of Lands to
consult with the local authority more in the decision making and allocation of land and to
stop the practice of authorizing the District Commissioner to allocate public land.

Policy Area Two: The local authority was concerned with the plot sizes in
Kikuyu that are too big. The land owners were encouraged to subdivide the land and the
local authority hoped that the implementation of that policy could result in smaller plots,
and hopefully, result in a higher number of properties. That strategy was seen as helpful
when fully implemented because of the increase in the number of rate payers. Obviously,
such an action would affect Kipoo (sample area in Kikuyu) when fully implemented
because there will be further subdivision of agriculural land units and conversion into

urban use.
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Policy Area Three: The third policy area is related to the way useful information
for planning purposes was stored. The local authorities and the Department of Lands
recorded and stored information differently. This created difficulties in using information
from the two sources about the same property by the local authorities. Maps, plans and
records of the proceedings of the council were used to store the information. At the Land
Registry of the department, a filing system existed where a separate file was used for each
property. A complicated system of property numbering using Land Registry Numbers,
Inland Registration Numbers and Plot Numbers is also in use. These are confusing and
therefore there is an urgent need for a unified system of information storage and retrieval.
The local authority did not have a solution to the problem.

Policy Area Four: The roads were not in good repair and the capacity of the
existing sewerage system was inadequate. The local authority plans to implement a roads
repair programme and extend the sanitary lines into new areas for which central
government was expected to provide money in the form of grants or loans .

Policv Areas_in 1992

Policy Area Five: There was no provision for the Kikuyu Town Council 1o
contribute in the decisions regarding allocation of plots in government and trust land
areas within its jurisdiction. The council merely made recommendations and the final
decisions were made by Kiambu District Commissioner on behalf of the Commissioner
of Lands without further consultation. The officials of the local authority felt excluded in
the decision making. No policy solution of this problem was formulated.

Policy Area Six: A policy for accelerated urban development was adopted and
this required more land for development. To help achieve the goal, three approaches
were adopted. First, property sales and transfers were encouraged among the land owners
in Kikuyu. The second approach was that new proposals for changes in business types

would be approved without delay, and more business licenses for temporary kiosks in the
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open spaces would be issued to the applicants.159 Lastly, the approval of new building
plans and the processing of business licenses were speeded up. In order to accommodate
a greater number of businesses, the standard of plot sizes was set at 20 feet by 80 feet.
For areas that are still considered to be of agricultural value according to Nairobi
Metropolitan Growth Strategy of 1973 (Chapter Two of the dissertation), greater number
of businesses and smaller plots imply a change from agricultural to urban land use. The
implementation of policy area six would assist in solving problems of the 1991 policy

area two which encouraged further land subdivision.

7.5.3 Ruiru Local Authority
Policy Areas in 1990

Policy Area One: The location of the informal businesses at existing open spaces
within the town is to be encouraged. The open spaces are considered strategic sites that
are favourably located because they are served by usable roads, potable water supplies
and existing sanitary infrastructure. The local authority acknowledged that the
implementation of the policy could lead to conflict between vehicular and pedestrian
traffic, and with the market operations of the informal business outlets. However, the
local authority hoped that by not intervening in the operation of "market forces” of the
new informal businesses, the businesses would eventually locate and organize at strategic

sites where the conflict is minimum.

159 A Kiosk is small building (with varying size but can be as small as approximately 7 feet by 9 feel in
surface area) and it is usually constructed of wooden poles, paper carton and/or polythene paper, hard
boards or metal sheets for walls and roof cover. Kiosks are popular small scale business/service outlets and
work places. Most of the business and service operations are licensed by the local authorities tor a period of
one year with possibilitics of renewal of the licenses in the following year, The business and services
operations can serve a catchment of between seventy o one hundred households in a community, These
business/service oullets and work places are located on temporary sites, road and utility reserves. Once the
rightful owners of the siles initiate development on the sites, this results to eviction of Kiosk operators and
they have 1o relocate elsewhere il they will have 1o continue with their economic activities. In recent years
some business operations in Kiosks that have been established by the operators at their own plots have
succeeded requiring them to expand and built more permanent buildings. At present time use of small
ronn]:s i]n the existing permanent buildings for business operations and service outlets have become popular
work places.
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Policy Area Two: The government and trust land was not used efficiently and
two approaches were suggested in order to achicve the efficiency. First, standard plot
sizes of 45 by 45 feet in the government and trust land areas would be recommended to
the Commissioner of Lands. Secondly, the same standard of plots would also be
recommended to the private land owners. The planning provisions in Section 166 of the
Local Government Act would be cited as the basis for the new policy if both the
Commissioner and/or the private land owners needed further clarification. That Section
gives power to local authorities to plan and control land development in their areas.

Policy Area Three: The policy arca was related to the consultative process
between the local authority, Kiambu District Commissioner and the district development
committees in local planning issues. Ruiru local authority will make deliberate efforts to
improve consultation with the Commissioner and the district committees, and hoped that
such affirmative action could lead to the improvement of planning and management in
the development of the area. However, specific areas or details for consultation were not
mentioned.

Policy Areas in 1991

Policy Area Four: The focus of the policy area was on informal (Jua Kali)
economic activities as a means of local economic development.160 Ta support and
encourage local economic development, improvement in the informal (Jua Kali)
activities was a favoured choice. The local authority had no influence on the approval of
the plans. Regarding the Jua Kali, the improvement of the sector was seen as one way of
encouraging local economic development. Contribution of the local authority in the
implementation of the policy would be by providing funds for capital projects, mainly in

housing and market outlets. In this policy arca, the local authority assumed that money in

160 Jug Kali is a Swahili expression which means “hot sun”. The use of this expression, Jua Kali
activities or Jua Kali informal activities, mean that these activilies are conducted in the open under the hot
sun and are rarely held in permanent well planned business premises.
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the form of grants from the central government was guaranteed.
Policy Areas in 1992

Policy Area Five: Related to the policy area four above, the important role of
local economic programmes was acknowledged in Ruiru. Successful implementation of
the programmes depended on an effective policy on planned and managed urban land
development. The local authority was not able to put mechanisms in place to facilitate
planned and managed land development in view of the diversity of land ownership and
development interests within its jurisdiction.

Policy Area Six: Continued haphazard allocation of trust and government land
for development that encouraged unplanned informal uses of land was the sixth policy
area. No decision was taken for this policy area. Perhaps changes in law could improve

the process of decision making and implementation because the mandates in

jurisdictional planning will be clear.

7.5.4 Olkejuado Local Authority
Policy Areas 1990

Policy Area One: Within Olkejuado, private land owners subdivide land without
informing the local authority. A request is then made to the local authority to recognize
those subdivisions. Another closely related problem was unauthorized squatting that
continues to take place on the government and trust land. To solve the problem of
severance of land, the local authority would enter into a dialogue and attempt to persuade
the land owners. Unauthorized squatter settlements would be demolished by the
authority without compensation. It seems that the position of the local authority in this
policy area is similar to that of Ruiru in policy area six where changes in existing
planning law may lead to an improved process of decision making.

Policy Area Two: The property owners default in the payment of property rates

and the cash flow to the local authority is thus reduced. The defaulters could be
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penalized according to Section 148 of the Local Government Act (LGA), and Sections
7(1) and 101 of the Valuation for Rating Act (VRA). In LGA, local authorities can
impose fees and charges on economic activities in their areas. They can also collect the
revenue. By the provisions in VRA, they could enter private property and determine the
value for purpose of taxation. 161

In the past, the decisions to penalize rate defaulters were stopped by "...higher
authorities” 162 and soon the local authority realized that pursuing such an option could
not lead to successful rate collection. The identity of the higher authorities was not,
however, revealed. The reader will recall that in Kikuyu, according to the minutes, the
Commissioner of Lands interfered with the allocation of government and trust land. This
suggests that the interference in the functions of the local authorities is widespread and
they cannot take aclion. A reference to an attempt to penalize delaulters in the minutes
was perhaps the only intention.

Policy Area Three: There was conflict between Olkejuado County Council, the
Commissioner of Lands and Kajiado District Commissioner aver the lack of consultation
in planning decisions. The two Commissioners complained that the local authority took
decisions without consulting them but they did not cite any specific examples. In the
minutes, it was confirmed that was the case and there were no suggestions on how to
resolve the conflict.

Policy Areas in 1991

Policy Area Four: There was conflict between the local authority on the one

hand, and the Commissioner of Lands and Kajiado District Commissioner on the

allocation and development of open spaces reserved for community, subdividing

161 If po payments are made the local authority can sell the property to recover the fees and charges.
However this action is rarely laken because mosli property owners end up paying the charges sooner or later
after writlen reminders and when the ;unount due has accumulated for some time (mostly two, three or four
years).

162 Minutes of Olkejuado County Council for 1990,
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government and trust land, and approving plans. The authority could not formulate an
immediate solution to the problem in this policy arca.

Policy Area Five: As in the policy arca one (1990), which dealt with illegal
subdivision of private land, the local authority was not satisficd with the on-going trends
in the development of slums and squatter settlements on government and trust land. The
concern for the development of the two forms of settlements was related to public health
risks. Furthermore, they were a constraint to local economic development. As in policy
area four above, there were no immediate solutions to the problems in this policy area.

Policy Are Six: There is need to improve the physical infrastructure, especially
roads and sanitation in Ongata Rongai. The kind of improvement for the roads in the
urban areas was not mentioned in the minutes. To improve the sanitation, the local
authority decided that in future, development proposals will not be approved if there is no
provision of septic tanks. Construction ol permanent buildings that are serviced with
sewers, instead of the pit-latrines, were to be recommended to land owners and
developers. Because there are no financial or other forms of incentives that are given by
the local authority to land owners and developers, the authority will have to rely on
persuasion and expect affirmative action from the land owners.

1992 Poli reas

Policy Area Seven: There was interference by the District Officer for Ngong and
Kajiado District Commissioner on the recommendations made by the local authority to
the Commissioner of Lands on land allocations.!63 This policy area on the interference
by the officers of the central government in local authorities is similar to the concerns in
policy area three in Kikuyu. To solve the problem, Olkejuado local authority intended to
inform and ask the District Otficer and the District Commissioner to stop the interference.

From available records of minutes of the meetings of the Works and Town Planning

163 The two ofTicer substituted the names of the alloitees with a set of names of their own choice.
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Committee, the two officers had not been informed.

7.6 Summary of Local Authorities Urban Land Development Policy Areas

The numerous policy areas that are described fall into tour major policy areas of
planning within the four local authoritics.

Major Policy Area One: The planning activities of the local authorities, and the
central government are always in conflict. The Commissioner of Lands is the key person
from the central government who is involved in the conflict and to a certain extent the
District Commissioners and the district planning committees. The conflict is mostly
related to the interferencefinvolvement by the higher authorities in local planning, plot
allocation and rate collection as in the case of Kikuyu and Olkejuado. Provisions in the
existing planning law allows [or this interference. Nairobi, Kikuyu, Ruiru and Olkejuado
local authorities were not effective in the planning and management of urban
development, especially in the private sector. The higher costs in the distribution of
electricity and the haphazard implementation of telephone services were, partly the result
of jurisdictional conflicts. None of the four local authorities had developed a policy on
how to resolve the issue.

Major Policy Area Two: In the context of planned urban environment and local
economic development, slum and squatter settlements appear undesirable, though high
densities associated with such settlements may imply elliciency in the use of urban land.
Their haphazard development would in the long run lead to higher cost in the provision of
infrastructure such as roads. Also, this major policy area interferes with the goals for the
promotion of local economic development through the planning of land development.
Smaller plot sizes to accommodate more development per unit area with the hope that it
would lead to the licensing of more businesses, are taken to be the most effective
strategies for development of a strong local economic base. Kikuyu, Ruiru and

Olkejuado local autherities adopted the strategies. The weakness in this strategy is that
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the policy ignores the impact of unplanned high density business outlets and housing
development. The urban environment that could be created by implementing goals on
promotion of unplanned economic activities and smaller urban plots would be an urban
development that is not sustainable in the long term.

Major Policy Area Three: The four local authorities are concerned about the
improvement of the physical and social infrastructure and the marketing outlets. Lack of
finances was identificd as the main constraint in resolving the problem of poor
infrastructure and marketing. Two popular alicrnative sources of money for the local
authorities are identified 10 be grants and loans from the central government which had
been the main source of [unds for the local authorities as has been shown in Chapter Four
(Table: 4.2). Continued dependence on the government as the major source of funds to
finance most of the lecal programmes and projects increases the possibilities for future
control by the government and to retain existing local planning jurisdictional
arrangements.

Major Policy Area Four: Coordination, consultation and joint urban
development programmes between the four authorities are discouraged as a result of
interference from the government. The minutes of the four local authorities showed no
areas of coordination and/or consultation among them. In the absence of joint policy
areas for coordination in planning at the level ol a metropolitan region, cooperation in
planning and management of urban development programmes by the four local
authorities was found to be weak. Although organizational structure of the local
authorities and their priorities for action may differ, more effective policies such as those
dealing with land use planning, planning for and implementation of physical and social

infrastructure can be more effective when jointly undertaken.

7.7 A Summary of Planning and Management Approaches By the Organizations

A summary of planning and management approaches by the organizations is



presented in Table 7.13.
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Table 7.13: Summary of Existing Planning and Management Approaches by Different

Organizations

ACTIVITY PLANNING FOR | REGULATORY | ADVISORY
ECONOMIC GAIN | PLANNING PLANNING
AND PROVISION
OF SERVICES
MANAGEMENT: Organizing KPLC, n/a nfa
resources to achieve expected (but | KPTC,
not always physical) results. LBC,
_ _ __|LBCS
ENFORCEMENT OF PLANNING [n/a DL DL
LAW: Applying provisions of law as LA* PPD
legal basis of plans. LA*
PLANNING: Taking decisions and DL, DL
formulating policies (but not PPD* PPD*
necessarily to take action) by the [ LA* LA* LA*
LBC
LBCS

planners.

IMPLEMENTATION: Translating
plans using resources (especially
funding) to produce (usually but not
always) physical results.

KPLC
KPTC
LA*

LA'I'

LA*

Note:: Asterisk indicates that the extent to which the organization was involved in the activity
shown could not be ascertained. DL (Department of Lands), PPD (Physical Planning
Department), KPLC (Kenya Power and Lighting Company), KPTC (Kenya Post and
Telecommunications Corporation), LBC (Land Buying Company), LBCS (Land Buying
Cooperative Societies), LA (Local Authorities).

n/a mean not applicable.

There are two important findings that are worth noting from the table. The first is the role

of the Department (Commissioner) of Lands in regulatory and advisory planning. Also,

the Physical Planning Department is nol involved in the planning for economic gain and

its role in regulatory and advisory planning are limited. The second finding is the

involvement of the local authorities in planning and implementation of proposals for

economic gain and provision of services. It is also noted from the table that the local

authorities are involved in regulatory and advisory planning. However, the extent of their
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involvement in planning for economic gain and provision of services, and in regulatory
and advisory planning could not be determined. This finding seems to confirm the fact
that although the authoritics have legal jurisdiction over local planning, because of
ambiguities in the planning law they never get fully involved. One can conclude from
Table 7.13 and the many policy issues that the local authorities could not resolve (such as
policy area six of Olkejuado local authority), that the application of pelitical, economic
and social values based on Western norms of planning law may not alone be effective

basis for planning and management in Kenya.

SECTION II: Land Development By Private Individuals: Households
Section I deals with the findings based on the household data that were collected

using questionnaires and from the Land Registry in the Department of Lands.

7 8 Land Development in Freehold Areas Covered by Formal Plans: Karen Langata
and Spring Valley

Karen Langata and Spring Valley are covered by formal urban plans. As shown
earlier, in Figure 2.1, Spring Valley is closer to the city centre than Karen Langata.
Although houschold response in Spring Valley was poor (See Table 2.2 discussed in
Chapter Two and Table 2.2), field observations and data from the Land Registry were
considered adequate for the needs of the study. The Karen Langata Structure Plan of
1979 has limited the plot sizes to a minimum 1.0 Ha (2.5 acres). In 1988, another
structure plan that was introduced reduced the minimum plot size to between ().5 - 1.0
acres. However, the actual size of plots was still well above the minimum size at the time
of the field study. In fact, 70 per cent of the sample plots according to the Land Registry
were over 3.0 acres (Appendix 6A) and from the field survey, 50 per cent were more than
3.0 acres. Therefore the level of land subdivision in the area remained low.

The land owner response to the need for planned land development indicated that
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architectural and site planning services were the most sought after (Table 7.14).

Table 7.14: Planning services sought by land owners in Karen Langata

TYPE OF NUMBER OF PERCENTAGE OF | NUMBER OF NO PERCENTAGE
PLANNING RESPONDENTS RESPONSE RESPONDENTS OF RESPONSE
SERVICES!84

Preparation

of Building

Plan 13 54.2 11 45.8
Approval of

Building Plan 16 66.7 8 33.3
Preparation

of Site Plan 10 41.7 14 58.3
Approval of

Site Plan 12 50.0 12 50.0
None

Note: n/a means not applicable. Sample Size = 24.

Plan approval services were sought from the Commissioner of Lands, the Physical
Planning Department, and the planning department of Nairobi local authority. Demand
on services for building plans was higher than those for site plans. Although 54.2 per
cent of the respondents sought planning services for building plans, 66.7 per cent of the
respondents indicated that they submitted their plans for approval. This apparent
discrepancy may be due to the that fact some plans are approved without formal
submission to the planning authorities or due 1o a situation where some land owners seck

approval afier developing their land.

Services for the preparation of site plans and plan approval were sought by 41.7

164 Each of the services is sought independent of the others because as analysis of urban planning law in
Chapter Six showed, provisions of existing planning legislation such as the Land Planning Act, the
Government Lands Act and the Local Government (Adoptive) Bylaws require that site layout plans, which
show how a site will be developed, and building plans which deal with structural requirements of buildings
are to be approved by different planning authorilies. Because each planning service is independent of the
other a respondent may seek one of them and develop the lind without having sought the other. Therefore
the total number of those who responded and those who did not respond as shown in the columns of the
table do not add up to 24 which is the total number of household land owners.
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and 50 per cent of the respondents respectively. These are low proportions and they show
that coordinated land use planning is not as highly regarded as architectural design of
buildings. Land owners and developers would pay for the architectural design services
but less interested in other aspects ol planning. For example, the land owners and
developers would not promote planning for neighbourhood economic activities or for the
wider concerns for urban planning. This results in lack of coordination in planning in
Karen Langata and with other areas within Nairobi, and acts as an impediment to urban
land development.

There is a low level of provision of social services such as education and health.
Also, there are no economic activities such as small workshops (to give services in the
neighbourhood) located close to the communty. Due to these two problems, land
development in Karen Langata lacks a basis for integrated planning with other parts of

the city.

Table 7.15: Ranked priority planning problems in Karen Langata

————— T FANKNPRoRTY FoRPLAWNRG

TOTAL
PROBLEM AREA 112 |3 |4 |5 |6

Business 115 (5 |4 |0 |0 15
Housing 3]7 {2 |1 |0 |]O 13
Industry/Workshops 112 (6 |1 ]2 |1 13
Social Services 1212 |1 4 10 |O 19
Environmental/Recreation 213 |4 |2 |3 |0 14
Identification of investment priorities | 1 [1 [2 |3 |S§ |2 14

Note: Sample size = 24.

According to the respondents, planning for both the social services and economic

activities should be the priority (Table 7.15) 165, and they would attract employment and

165 The score representing a rank in the table(s) is the number of households who responded (o a specitic
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the location of a vocational training centre into their community.
Respondents were asked to rank planning problem areas in order of priority. In
Table 7.15 social services are ranked the top priority and represent twelve out of nineteen
responses. Planning for the industry/workshop ranks low because the households in
Karen Langata are a high income group and would not favour the siting of factories in the
neighbourhood. The respondents suggested that they knew their priorities and may not
need assistance from outside to help identify local needs. The low priority accorded to
environmental and recreational planning indicates that the residents may not be aware of
the implications of policies introduced in the 1988 structure plan which change plot size
from minimum 2.5 acres to anything from (1.5 acre to 1.0 acre.  As there is more urban
intensification going on, land for recreation needs and issues dealing with the
environment are likely to be suppressed for now. Subsequently, the community may
have to pay more for recreation and to deal with environmental problems in the future.
High priority (66.7 per cent ol responses) is set on improved management of the
existing physical infrastructure such as building of streets, provision of telephone,
electricity and water (Table 7.16). Many of the homes are accessible from the main
streets through driveways which are privately owned but not paved and respondents
wanted financial assistance from the local authority to improve them. Management of
waste collection and disposal ranks second while the enforcement of planning regulations

is ranked third. Responses from Spring Valley were similar except the respondents gave

question during field survey. To determine the sequence of preferred action, the value of score (number of
respondents) is considered [irst, followed by the position of the value relative to others for the same
problem area, For example in problem area of housing in Table 7.15, 7 respondents have determined the
ranking of housing as second and not first priority. The first priority in this case is represented by a total of
3 respondents. In the text, the percentages of ranked priorities are expressed out of the tolal sample size of
household land owners who participated and NOT out of the total responses for each problem areas shown
in table "TOTAL RESPONSES" For example, 24 households land owners participated in Karen Langata.
Therefore in Table 7.15 social services rank highest with 12 scores out of 19 responses but the value of 12
expressed in percentage is 12 out 24 which is 50 percent.
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greater priority to the enforcement of planning regulations.

Secrecy and ineffective bureaucratic procedures were cited as the causes for the
inefficiency in the delivery of services in Karen Langata and Spring Valley. Respondents
in the two areas explained that at the offices of the corporations, local authorities and
government departments, the administrative procedures were protracted. People did not
have easy access to the officials and that delayed implementation of infrastructure
programmes in their areas, made the services more costly, and therefore affected

distribution of electricity, telephone services and water supply.

Table 7.16: Ranked management problem areas in Karen Langata (KL) and Spring Valley
(sV)

RANK IN PRIORITY FOR
MANAGEMENT

PROBLEM AREA ] 2 3 TOTAL
RESPONSES

Waste: collection and disposal
from residential, work and

recreation place
Enforcement of planning
regulations

Infrastructure: roads/streets,
telephone electricity and water

Note: Sample size KL =24 and SV =9.

As can be see from Table 7.17 both telephone services and electricity were not
available to 16.7 per cent of the respondents at the time of the field survey. Widespread
use of septic tanks for sewerage treatment and bore-holes for water supplies explains the
low priority placed on environmental sanitation through a sewerage system and supply of

piped water (Table 7.17). The table shows that, 62.5 per cent of the respondents are
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without sewerage system and their reliance on septic tanks limits intensification of land
development and is a potential source of environmental contamination,166 They prefer

the sewerage system but their immediate priority is on roads.

Table 7.17: Infrastructure in Karen Langata

INFRASTRUCTURE NOT IN PLACE | NUMBER OF RESPONDENTS PERCENTAGE OF
(for each infrastructure notin place) | RESPONSES (for each
Infrastructure not in place

Telephone

Electricity
Water

Note: n/a means not applicable. Sample size = 24.

Turning to land development, plots in Karen Langata were purchased at an
average cost of KSh 1.2 million (Appendix 5). Personal household savings and bank

loans were the mast popular sources Lo finance housing development (Table 7.18).

Table 7.18: Sources of finance for plot development in Karen Langata

NUMBER OF PERCENTAGE

SOURCES OF FINANCE
8 33.3

Personal Savings _
Personal savings and Other Sources
(excluding the two categories below) 7 292

Cooperative Loan 1 4.2
Commercial Banks, and Housing

Development Companies 6 25.0
Employer Provided Loan 2 8.3
TOTAL (Sample size) 24 100.0

166 The main sewer line is provided and it Icft up to the individual land owners to acrange and pay for the
construction of the sewer lines o their propertics from the main line.
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Due to the low response from the houscholds in Spring Valley, the Land Registry
was the source of inlormation on finance for land development and showed that most
land transactions involve the use ol title ol land to secure loans. Plot sizes in that
community are smaller than in Karen Langata (Appendix 6A and 6B) and 26.9 per cent of
the plots are .25 acres or less and a cumulative percentage of 65.3 per cent of them are
1.0 acres or less (Appendix 6B), but the value of land is higher. Part of the reason for the
small size of plots and high price of land in Spring Valley may be the close proximity of
the community to the Nairobi city centre (Figure 2.1).

Land owners and developers in Karen Langata are expected to follow guidelines
in the structure plan lor the area but many ot them have no regard for the provisions in
the plan. As shown carlier (Table 7. 14), lew submit their land use plans for approval to
the Nairobi planning local authority. Unlike development of land in Karen Langata that
is based on a structure plan, in Spring Valley development is based on the Nairobi City
Master Plan of 1948. The sewerage treatment and water supplies are provided by the city
of Nairobi. From ficld observations it has been noted that all properties are served with
electricity and telephone services and the streets, and most private driveways are paved.

Levels of land transaction as an index for urban development activity in Karen
Langata and Spring Valley represent cycles of land development, not sales and transfers
(Appendices 7A and 7B). There are three land transaction peaks; 1981 - 1982, 1987
-1988, and 1990 -1991 identified during the period from 1981 to 1992. These
transactions took place when the titles were used as security for loans from financial
institutions and copies of the loan agreement were filed at the Land Registry. The use of
land titles in understanding patterns of costs ol land development in Karen Langata is
shown in Appendix 5. It can be noted that the peak periods of transactions in Karen
Langata and Spring Valley are similar. This may suggest that the peaks represent

alternating cycles of low interest rates when more transactions took place and high
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interest rates with fewer transactions.

7.9 Company Land: Langata and Zimmerman Companies

In Langata Development only 46.2 per cent which represents six out of thirteen
respondent land owners sought planning services. Land owners seck the services mostly
from officers of Ruiru local authority and less from the Department of Lands and the
Physical Planning Department. The claim by the 46.2 per cent of land owners that they
sought planning services from the local authority is questionable. There are na planners
who are employed by the local authority.

The planning problems identified in Langata Development are the establishment
of investment priorities, planning for the environmentally sensitive/recreation areas,
social services (health and education), ncighbourhood business and local workshops
(Table 7.19). This order of priority shows that subdivision of land by officials of the

company did not consider future environmental needs and the local economy in the

community.

Table 7.19: Priority planning problems in Langata Development

- RANK IN PRIORITY FOR PLANNING
2
3
5
6
2
0

Business

Housin
Industry/Workshops
Social Services
Environmentally Sensitive/
Recreation areas
Identification of
investment priorities

Note: Sample size = 13.

The ofticials did not have any long term goals [or community development other
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than selling the land. In fact, dissatisfaction in the community as a result of poor land use
planning, is shown in the areas where the respondents consider the need for more focused
management (Table 7.20). Accordipg to seven respondents (53.9 per cent of all thirteen
households), the most serious problem in management is the enforcement of planning
regulations. The provision of infrastructure which is ranked second by seven out of
twelve responses and represents also 53.9 per cent of all thirteen households. By results
in Tables 7.19 and 7.20, waste collection and disposal as a management problem can be
associated with lack of environmental planning. This may suggest that failure to enforce
planning regulations in land development relates closely to problems of waste

management that appear later.

Table 7.20: Priority management problems in Langata Development

RANK IN PRIORITY FOR MANAGEMENT

PROBLEM AREA 1 2 3 TOTAL
RESPONSES
Waste: collection and disposal from
housing, work and recreation places 4 5 4 13
Enforcement of planniﬂgregulations 7 2 1 10
Servicing of infrastructure (street/roads,
electricity and water) 4 7 1 12

Note: Sample size = 13.

There is a clear relationship between problems identified by the respondents in the
field and those dealt with by Ruiru local authority in its policy areas. For example, the
enforcement of planning regulations, the need for infrastructure and waste collection and
disposal are also found in Ruiru policy areas. Policy area four deals with plan approval,
policy area five with local economic development and policy area six with haphazard
allocation of government and trust land.

In the development of land, 69.2 per cent of the respondents built their own
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houses. The average cost of development per plot was KSh 248,818 and the price per
plot was KSh 26,666 (Appendix 8). Out of twelve responses on sources of finance, 75
per cent (nine respondents) financed their development with personal savings and
cooperative loans.167

In Zimmerman Development, where the respondents are mainly tenants, the
owners developed their plots but then rented them out for residence and business
space.168 Because there was no plan for Zimmerman, property owners are left to arrange
and pay for power lines to the Kenya Power and Lighting Company, and pay for
telephone services to the Kenya Post and Telecommunications Corporation. It is noted
from ficld observations that electricity and telephone lines are established in isolated
properties. As no sites were allocated for health and school facilities, market and
residential open spaces when land was subdivided, the tenants are left without convenient
access to those services.

The high density of buildings is not served by sewers and therefore landlords have
to pay for emptying of septic tanks. According to the tenants, some landlords provide the
service after many repeated requests. Nairobi local authority licenses businesses, which
include those of the Kiosks and general shops, and also supplies water used in the
community. The roads are not paved and the constant movement of vehicular and
pedestrian traffic generates dust in dry weather, and muddy and slippery conditions
during wet seasons.

By renting their property, landlords get high rental income from the tenants (Table

7.21).169 The tenants would like to own properties of their own because of the high rents

167 Analysis of sources of finance tor development is based on proportions of responses of a group of
respondents out of the total number of all responses and not out of the total number of household land
owners in the sample because in this case actual cost in KSh was mentioned. During ficld survey
respondents in Langata Development did not state their vicws on planning law.

168 The number of tenants in Langata Development was negligible compared to Zimmerman.

169 Ag stated in Chapter Two this six year period was considered long enough for such data but also short
enough for the respondents (0 remember.,
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and the responses (Table 7.22) show the preferred means of owning their houses.
Affordability is the most important factor in seeking ownership to houses and seventeen
(85 per cent) out of twenty respondents built their own houses. Self-built houses are
considered more flexible because they can be used for informal industrial/workshops and
business operations. The tenant respondents who prefer the self-built houses suggested
that they would buy the land and build the house in two stages.

During the first stage, efforts are made to save the required amount of meney to

buy the land from the land companies, cooperatives or individuals.

Table 7:21: Grouped average rent paid by tenants in Zimmerman for six years, 1987 - 1992

AVERAGE RENT NUMBER OF | PERCENTAGE | CUMULATIVE | CUMULATIVE
PER YEAR (KSh) TENANTS OF TENANTS NUMBER OF | PERCENTAGE
TENANTS

Below 10,000
10,000 - 14,999
15,000 - 19,999

20,000 - 24,999
25,000 - 29,999
30,000 - 34,999
35,000 - 39,999

Note: Sample size = 20.
Once land is bought, additional efforts are made to save money for financing the building

of the houses. At the time of survey, 42.1 per cent of tenant respondents have bought
plots in companies, cooperatives and from individuals elsewhere in the study area. That
proportion of tenants were already trying to save money for building their houses.170

The relationship between the two stages when the tenants achieve objectives of self-built

170 11 is difficult 1o get respondents give accurate infonmation on incomes than on expenditure and
therefore, data on rent paid by tenants is more reliuble. Houscholds tend to spend anything between 25
percent and 35 percent of their incomes on housing, The grouped average rent paid by the enants in Table
7:21 can only serves as an indicator of the range of incomes of the respondents.
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houses and the companies, cooperatives and the individuals who sell their land for urban
development is an interesting one. It seems this relationship will continue to influence

community development in the study area hecause other forms of housing were not as

popular.

Table 7.22: Rank of preferred means of home ownership by tenants in Zimmerman

considering cost as most important factor

RANK OF CHOICE

-
PREFERRED CHOICE 4 | TOTAL RESPONSES

Direct purchase of an existing house
New mortgage housing

Employer provided housing
Self-built house

Note: Sample size = 20.

7.10 Cooperative Land: Alli Juja-Wendani and Mwana Mukia Land Cooperative
Societies

The number of respondents who sought plan preparation and approval services in
Alli Juja-Wendani and Mwana Mukia were 40} and 10) per cent respectively. In addition,
the 40 per cent of respondents in Alli Juja-Wendani and 10 per cent in Mwana Mukia
suggested that they consulted otficials in their cooperative societies to mediate disputes
about plot boundaries.

The planning law requircment that every home be built with permanent building
materials such as quarry or concrete blocks makes home building prohibitive for an
average home owner. Such standards increase the cost of land development and
discourages people from seeking planning services. By ignoring to formalize

development of their land through existing planning framework and planning authorities,
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the land owners avoid the high costs. In the cooperatives, land development therefore
lacks coordination.

Although possibilities exist for further subdividing of the plots in the cooperative
societies the Land Registry records show that such things did not happen. It is worth
noting however that, initially, land in Alli Juja-Wendani was subdivided into plots of 0.25
acre each while in Mwana Mukia each plot was 75 by 50 feet. Following subdivision and
allocation of land to members in the two cooperative societies, they were left to develop
their land without any form of planning control.

The average cost of development is KSh 420,800 and the buying price per plot
KSh 50,000 in Alli Juja-Wendani (Appendix 8). Personal savings and cooperative loans
are the most popular sources of money for the 66.7 per cent of land owners. In Mwana
Mukia KSh 200,538 is the average cost of development per plot while the buying price
stands at KSh 36,416 per plot, with 75 per cent of respondents relying on personal
savings and cooperative loans to buy and develop the land.

Priorities in solving planning problems in the (wo cooperative societies were in the
social services such as education and health, business in the form of neighourhood
economic activities, and environment, especially recreation and open spaces (Table 7.23).
These same priorities were mentioned in Ruiru local authority policy areas one, on
organization and promotion of local economic activities, and policy area five, which
focused on the problems of planned and managed urban development in view of land
ownership and development interests. The residents continue to be disadvantaged by
poor planning.

Table 7.24 shows the priority management problems identified by the residents as
the provision of services, roads, telephone, electricity and water supply. There was high
response rate from Alli Juja-Wendani compared to Mwana Mukia in the identification of

the priorities and it may be due to later development of land in Alli Juja-Wendani. Inthe
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two communities however septic tanks and pit-latrines remain the only form of sewerage
disposal and a more ellective sewerage sysiem is necessary Lo accommodate any increase

in resident population.

Table 7.23: Priority planning problems in Alli Juja-Wendani (AJ) and Mwana Mukia (MM)

RANK IN PRIORITY FOR PLANNING

PROBLEM AREA 314|565 6 TOTAL
RESPONSES

-
N

Business Al 1 4 8 2 2 1
MM 2 5 0 1 0 0

Total | 3 9 8 3 2 1

Housing AJ 1 2 2 2 4 0
MM 1 1 3 0 0 1

Total | 2 3 5 2 4 1

Industry/ AJ 1 1 4 1 2 2
Workshops MM 2 2 3 2 0 0
Tolal | 3 3 7 3 2 2

Social Services AJ 11 1 1 1 0 0
MM 4 2 2 2 0 0

Total | 15 3 3 3 0 0

Environmentally sensitive/ | AJ 1 6 2 1 0 2
Recreation MM 1 2 3 2 0 0
Tolal | 2 8 5 3 0 2

identification of AJ 0 1 1 2 1 0
investment MM 4 0 0 2 1 0
4 1 1 4 2 0

priorities

Note: Sample size AJ=15and MM =12.

The provision of water supply, telephone services and electricity supply were
inadequate, especially in Alli Juja-Wendani (Table 7.25). Water supplies were not
available to 86.7 per cent of the respondent houscholds. The supply of electricity to all
the twelve respondent households in Mwana Mukia may be due to earlier establishment
of the community (in 1976) compared to Alli Juja-Wendani (in 1987). The delays in
processing applications for electricity distribution lines and to deliver telephone services
were cited as the problem (Table 7.26). These delays result in increased installation costs

which are alrcady high. The supply of electricity to all the twelve respondent households
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in Mwana Mukia may be due 1o earlier establishment of the community (in 1976)

compared to Alli Juja-Wendani (in 1987). The delays in processing applications for

electricity distribution lines and to deliver telephone services were cited as the problem

(Table 7.26). These delays result in increased installation costs which are already high.

Table 7.24: Priority management problems in Alli Juja-Wendani (AJ) and Mwana Mukia

(MM).
RANK IN PRIORITY FOR
MANAGEMENT
PROBLEM AREA 1 2 3 TOTAL
T RESPONSES
Waste: collection and disposal from housing, | AJ 1 5 3 9
work and recreation places MM 1 6 2 9
Total 2 11 5 [18]
Enforcement of planning Regulations AJ 2 5 3 10
MM 3 4 3 10
Total | 5 | 9 6 [20]
Infrastructure: roads/streets, electricity and AJ 13 1 0 14
water MM 9 1 0 10
Total | 22 2 0 24

Note: Sample size AJ = 15 and MM = 12.

Table 7.25: Proportions of household respondents without telephone, electricity and water

supply in Alli Juja-Wendani and Mwana Mukia

INFRASTRUCTURE

Telephone

ALLI JUJA-WENDANI

NUMBER OF PERCENTAGE
NOT IN PLACE RESPONSES | RESPONSES

MWANA MUKIA

NUMBER OF
RESPONSES

PERCENTAGE
RESPONSES

Electricity

Water

Note: Sample size AJ = 15 and MM =12,

Respondents consider the building of roads and streets to be the responsibility of
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the central government and Ruiru local authority. The support for capital development
projects including roads, which is mentioned in policy area four of the local authority, is
in agreement with the views of the respondents who would not rank the problem of roads
and streets on the basis of the administrative constraint alone. This means that
respondents view the government and the local authorities to have failed them for not
building the roads and streets. Furthermore, a scwerage system of sanitation was not
suggested to be of immediate priority because already septic tanks and pit-latrines are

used.

Table 7.26 Administrative constraints faced in providing for roads, access to telephone,
electricity, sewer and water by Alli Juja-Wendani (AJ) and Mwana Mukia (MM) residents

RANKED ADMINISTRATIVE CONSTRAINTS

TYPE OF INFRASTRUCTURE 1 2 3 4 TOTAL
RESPONSES

Roads MM

Telephone MM

NNAEW2{fOOO|ROAINMNO

WO WD O N|W——LMNE@WDN

N =t =
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Electricity MM
Total
4
Sewer MM 6
Total [10]
8
Water MM 10
Total 4 [18] _

Note: Sample size AJ = 15 and MM = 12.

In Alli Juja-Wendani and Mwana Mukia, tenant population is low, while owners
of properties would not rent their properties hecause the returns (average KSh 10,000 per

year per household unit) are low.



188

7 11 Public - Private Joint Urban Development: Mathare North Development
Mathare North is an area of 129 acres of government land, a part of which was
subdivided into plots of 26 by 72 feet. The plots were partly developed into a site and
service scheme by the Kenya and Nairobi local authority in the early 1980s, and then sold
to selected low income families. The part development on each plot includes a portion of
the house to be fully developed to 2 maximum of two sloreys and 16 rooms. Each of the
allottee families was offered a loan of KSh 40,000 for the development of the other
portion of the plot. The repayment of the loan would begin once the plot was fully

developed and some of the rooms rented out for additional income. Paved roads and

streets, water supply, community health centre and schools were provided as a package in

the part development.

According to the sale agreement between the government and the local authority

on the one hand and the buyers on the other, the plots would not be sold before the loan
was fully paid. However, some allotiees violated the agreement and sold their partly

developed plots without involving officers of either the Department of Lands or the local

authority.

At the time of the field survey, Mathare North was fully developed into residential

and small business areas. The buildings covered 100 per cent of plot arca and the

building heights ranged up 1o ten storeys where the permitted height was only two

storeys. Continued violation of the sale and development agreement means that more

people per unit ared have now to be accommodated in the 26 by 72 feet plots while

nothing is done to increase the capacity of the physical infrastructure and community

facilitics. From the field survey, only 20 per cent of the respondent households who own

the properties lived in Mathare North. Most moved out and rented their buildings for

residential and business operations. The 20) per cent responded that they sought services

to approve their plans for the extension of their buildings from planners in the Physical
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Planning Department.

Tenants who live in the other 80 per cent (16 respondents) paid rents and the
grouped annual average rent in a six year period (1987 10 1992) are shown in Table 7.27.
As the table shows, 60 per cent of the tenants representing nine respondents out of the
fifteen tenant household respondents paid below KSh 10,000 per year during the six year
period and this is an average of KSh 833 or lowcr per month.

As in Zimmerman, the majority of the tenants in Mathare North intend to move
out and live in their own homes and the ranked prelerred choice of home ownership by
the tenants, shows that Lo he the case (Table 7.28). As tenant incomes are low, buying a

plot and then building the home at a later stage was the most viable option.

Table 7.27: Grouped average rent paid by tenants in Mathare North for six years, 1987 -

1992

RANGE OF AVERAGE RENT NUMBER OF TENANT PERCENTAGE OF TENANT
PER YEAR (KSh) RESPONDENTS RESPONDENTS

Below 10,000
10,000 - 14,999
15,000 - 19,999

Note: Sample size = 16.

Table 7.28: Ranked preferred means of home ownership by tenants in Mathare North

RANKED MEANS OF HOME OWNERSHIP

THEANS OF TIORE OWNERGHP | 1 | 2 [ 3 | 4 | TOTAL RESPONSES |

Direct purchase of an existing

house 1 8 5 2 16
New mortgage housing 4 1 7 3 15
Employer provided housing 1 3 2 |10 16
Self-built house 11 4 1
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Note: Sample size = 16.

Purchase of existing houses ranks second, new mortgage housing ranks third while
employer provided housing is the last. Therelore, like tenants in Zimmerman, those
living in Mathare North rely on the same strategies in their approach towards home
ownership. Also, it is of interest to note that land buying companies, the cooperatives
and individuals who subdivide their small lots for sale, will continue to influence urban
land development in Nairobi city and bordering urban areas. The tenants will depend on

the companies, cooperatives and such individuals for land.

712 Freehold Areas Without Formal Plans: Kinoo, Ongata Rongai and Kangemi

Kinoo area is in Kikuyu Town, Ongata Rongai Trading Centre is under Olkejuado
County Council and is located on Nairobi - Kajiado District boundary and Kangemi is
within Nairobi (Figure 2.1). According to the Land Registry and the field survey data,
there are more smaller plots in those three arcas (Appendix 9A, 9B and 9C). According
to 96.2 per cent (representing 25 out of the 26 in the sample) who responded to the
question in Kinoo, 42.3 per cent ol the plots are (1.25 acres or less. From the Land
Registry records on the other hand, plots in that category accounted tor 43.3 per cent out
of the 30 land files in the sample. The conclusion may be that where the number of
respondents equals the number of the sampled files, the two proportions of plots of (.25
acres or less may yield similar results. Another conclusion is that from the two samples,
almost half of all plots in Kinoo are 0.25 acres or less (Table 7:29). The proportion of
00.25 acre plots or less may be even higher because Table 7.29 shows that 53.8 per cent of
household respondents in Kinoo intend to subdivide their land.

Tenants form the majority of households in Kangemi. The Land Registry was
therefore the source of data for the sizes of plots (Appendix 9C). There were 70 per cent

plot sizes of 0.25 acres or less, 13.3 per cent between (0.26 and 0.50 acres and only 3.3 per
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cent between (0.76 and 1.00 acres. Consultation with the officers at the registry indicated
that there are subdivisions where the plot sizes were not recorded. Therefore, it is to be
expected that the proportion of plots that are .25 acres and less should be greater than
the one established through the sample. That is indeed the case because 33.3 per cent of

the land owners interviewed in Kangemi intend to subdivide their land.

Table 7.29: Households in Kinoo and Kangemi who intend to subdivide their land and

those who do not intend to subdivide it

INTENDS TO | DO NOT INTEND | NO RESPONSE

SUBDIVIDE TO SUBDIVIDE
Kinoo 14 (53.8%) | 4 (15.4%)
Kangemi { 2 (33.3%) n/a

Sample size
26 (100%)
6 (100%)

8 (30.8%)
4 (66.7%)

Note: n/a means not applicable.

Based on the ficld survey, 73.7 per cent of plots in Ongata Rongai are ().25 acres
or less and the cumulative percentage of plots that are (1.5 acres or less is 94.7 (Appendix
9B). These proportions are significantly higher than the ones calculated using the data
from the Land Registry where 23.5 per cent of plots are .25 acres or less.171 This data
reveals that the greater praportion of development in Ongata Rongai is not recorded.
This finding suggests that subdivision of land may already have gone beyond control by
the planning authoritics. Policy area one in Olkejuado local authority which deals with
subdivision of land in the private sector without informing the authority is proof that
policies of the local authority are no longer influential over land development. Although
the problem may appear to be almost out of hand, improved local planning can change

the situation for the better in the long run.

171 This apply 1o Kangemi because there seems to be no major diflerence in the proportions of data
collecied in the ficld and that from the registry considering that some daga were not recorded.
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The effect of urban development on environment by land owners (11.5 per cent)
who would not seck planning services Lo avoid payment of planning fees in Kinoo may
appear negligible (Table 7.30). However, the serious environmental impacts in the long
term could be serious. Lack of planning services close to Kinoo community by 73.1 per
cent of the respondents was cited as the reason for not submitting their plans for approval.
Planning services by the Commissioner (department) of Lands, the District
Commissioners and planners in the Physical Planning Department are administered from
Kiambu Town and Nairobi which are far from the communitiecs. Furthermore, 42.3 per

cent of respondents in Kinoo and 26.3 per cent in Ongata Rongai would not know where

to go for the services.

Table 7.30 Response to planning needs by private land owners in Kinoo and Ongata

Rongai

KINOO ONGATA RONGAI

PERCENTAGE

RESPONSE TO PLANNING
NEEDS

RESPONSES | PERCENTAGE |

Sought planning services

Did not seek planning services
because they did not know 1 42.3 5 26.3

where to go for the services

Did not seek planning services
because there are none close 19 73.1 n‘a nfa

to where they live

Did not seek planning services
because of cost implications 3 11.5 n/a na

Did not make effort to get
lanning services 16 61.5 n/a 47 .4

Note: Sample size Kinoo = 26 and Ongata Aongai = 19.

From the table, it is also noted that most of the respondents (61.5 per cent) in
Kinoo and (47.4 per cent) Ongata Rongai made no attempt 1o consult the officers of
planning authorities. Besides the Commissioner of Lands, the officers under him and

planners in the Physical Planning Department are in Nairobi. According to the
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respondents the offices of Olkejuado local authority and the District Commissioner are in
Kajiado Town and that is 130 km away from Ongata Rongai. The travel to these offices
involves extra costs and time and this discourages land owners and developers from
seeking the services.

In Kangemi, land owners and developers have continued to resist attempts to
integrate their land development activities into the existing planning framework of
Nairobi local authority since 1975.172 They prefer to be left to develop their land with
least interference. Following the opposing views between the land owners and
developers in Kangemi and Nairobi local authority on planning approaches and therefore
land development styles, the requirement that plans should be submitted for approval is
not adhered to.

There are some interesting patterns related to the sources of money, cost of land
and cost of land development, especially in Kinoo and Ongata Rongai (Appendix 10). In
the first place, household savings are the most popular source of money for land
development in Kinoo. Calculations based on field survey show that the average cost of
developing a plot in Kinoo is KSh 131,318, and KSh 486,611 in Ongata Rongai.1”3 In
Ongata Rongai the average cost of land is KSh 74,428 per plot. The cost of land in
Kinoo is not possible to calculate using the data due to the factor of land inheritance,
which has no associated cost. The total average cost of development, together with that
of land in Ongata Rongai is KSh 561,039 per plot compared to the KSh 131,818 in

Kinoo. Land in the two areas is privately owned but there are differences in the way it is

developed.

172 This continued resistance is documented in the Nairobi City Commission “Approved Planning Policies
“ (Nairobi City Commission, 1991:75). Nairobi: City Planning and Planning and Architecture Departnent.
173 Caleulations of cost of land based on intended selling prices by respondents in the field show that
average cost stand at KSh 522,333 per plot (Apendix 10). But this cost only show what is likely and is not
based on actual land transactons. [lence they were not considered in the discussion and to make
conclusions in the dissertation.



194

Land transactions in Kinoo, Ongata Rongai and Kangemi within a period of
twelve years from 1981 to 1992 shown in Appendices 11A, 11B and 11C include
transactions for sale and those related to inheritance. Transactions which are not recorded
in the land registers represent land development in Kikuyu (Kinoo), Olkejuado (Ongata
Rongai), and Nairobi (Kangemi) that is not integrated into the existing framework of
planning. As a result, various problems related to planning and management in the face
of on-going development were identilied by respondents.

In Kinoo and Ongata Rongai planning problems are connected to social services
(education and health), husinesses, industry/workshops and housing. Besides, planning
for environmentally sensitive/recreation areas ranked fourth in Ongata Rongai (Table
7.31). Based on the priorities identified, the study concludes that land owners in Kinoo
and Ongata Rongai are affected by different conditions in the development of land.
Although the main sources of money for land are the same, the levels of calculated cost
of land and development are not the same because of the special localized factors such as
inheritance. While this factor is important in Kinoo, it is not so in Ongata Rongai
because land is acquired through purchase. In the absence of effective planning in the
two areas however, they are faced with the same problems which are reflected in the
expressed priorities.

Due to the poor response, an analysis of prioritized planning problems in
Kangemi based on houschold gquestionnaires was not possible, but ficld observation did
show that planning for activities such as the social services and recreation that require
more land would be faced with the problem of land shortage. Only one plot was set aside
for siting such services (Appendix £2), and as already explained, 70 per cent of plots are
0.25 acres or less (Appendix 9C). Planning for social services and recreation will be
faced with two problems. First, compulsory acquisition is pelitically sensitive, and

secondly, the buying of land in the open market would be an unwelcome tax to the
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community.
Environmentally sensitive and recreation areas are ranked low planning priorities

(Tabe 7.31) and may be due to lack of immediate material benefit.

Table 7.31: Priority planning problems In Kinoo (K), Ongata Rongai (OR) and Kangemi
(KM)

= RANK IN PRIORITY FOR PLANNING

PROBLEM AREA 1 2 3 4 5

Business

Housing
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Note: Sample size K =26, OR =19 and KM = 6.

Therefore, it is not possible to formulate solutions and implement them to deal with
problems of environmental and recreational planning. This is interesting because data in
the table show that planning for the environmentally sensitive areas and for recreation
have seventeen responses. In Kinno and Kangemi, planning for open space recreation

facilities may be diflicult due to the lack of cheap land. Urban land use in the area is
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dominated by mixed uses in residential/commercial activities (Appendix 12). At the
moment, Ongata Rongai, with 3.9 percent of its land earmarked for recreation and 11.5
per cent earmarked as vacant, may be able to provide recreational services to the
community. However, the proportion of residential/commercial land units is higher than
agricultural land units. It is an indicator of possible future conversion of recreational,
vacant and the agricultural land units into the mixed uses.

Within these freehold land areas, the highest ranking is given to the provision of

infrastructure, including roads and streets, electricity and telephone services (Table 7.32).

Table 7.32: Priority management problems in Kinoo (K), Ongata Rongai (OR) and Kangemi
(KM)

RANK IN PRIORITY FOR
PROBLEM AREA 1 2 3 TOTAL
RESPONSES

Waste: collection and disposal from K 4
housing, work and recreation places OR 11 1 4 16

Enforcement of planning regulations

Infrastructure (streets/roads,
electricity, telephone and water) OR 6 2 15

Note: Sample size K = 26, OR = 19 and KM = 6.

Waste collection and disposal rank second and enforcement of planning regulations third.
Within the sample areas, infrastructure and enforcement of planning regulations ranked
highest in Kinoo, and waste collection and disposal in Ongata Rongai. Water is not

considered a priority in Kinoo because the one bore-hole and supply network are owned
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and operated by the community. In Ongata Rongai, bore-holes that are drilled and owned
privately by some houscholds are the sources of domestic water. They are also available
for sale to the households that do not have bore-holes. At the same time, Olkejuado local
authority supply piped water at communal points which supplements that from the private
bore-holes. Kangemi community gets water from Nairobi's supply netwark.

Table 7.33 illustrates the low level of electricity and telephone services in Kinoo
and Ongata Rongai. In Kinoo only 11.5 per cent of respondents have access to telephone
and 26.9 per cent electricity. At the same time only 21 per cent in Ongata Rongai have
telephone and 57.9 per cent have electricity. The low level in the provision of the

services suggests there is a need to provide the services lo these communities.

Table 7.33: Provision of telephone and electricity in Kinoo and Ongata Rongai

KINOO ONGATA RONGAI

STRUCTURE NUMBER OF PERCENTAGE | NUMBER OF PERCENTAGE
INFRAST HOUSEHOLDS HOUSEHOLDS
Telephone:

In lIg'lace: 3 11.5 4 21.0

Not in Place 23 88.5 15 79.0
TOTAL 26 100.0 19 100.0

lectricity:

Not in Place 19 73.1 7 42 1
TOTAL 26 100.0 19 100.0

Note: Sample size Kinco = 26 and Ongata Rongai =19.

Once again administrative delays and high costs in the distribution of electricity in
the areas were cited as the most important factors. Out of a total of 18 installations of
electricity at the homes of respondents in Kinoo and Ongata Rongai, 38.9 per cent of
installations cost KSh 5,000 or less and the other 61.1 per cent cost between KSh 5,000

and KSh 35,000 (Appendix 4). These levels of cost to the respondents seem low
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compared to the cost of electricity distribution lines (Appendix 3). The low level cost to
the respondents suggest that administrative problems within the service corporation also
explain the high incidence of the households without electricity.

In both Kinoo and Ongata Rongai three out seven telephone installations cost KSh
5.000 or less while the other four cost from KSh 1,500 to KSh 6,000. These costs for the
delivery of telephone services are much lower when the KSh 15,000 monthly income
eligibility criteria is considered. But the proportion of respondents without telephone is
higher than those without electricity. Elfective administration at the Kenya Post and
Telecommunication Corporations is therefore more critical in the delivery of telephone
services than the cost to the consumers.

House rental charges were relatively low for tenants who lived in Kinoo, Ongata
Rongai and Kangemi during the six year period from 1987 to 1992. They are KSh
10,000 per year for the 50 per cent of the respondent households in Kinoo. In Ongata
Rongai and Kangemi 60 per cent of tenants pay the same levels of rent. The highest
rental charge in Kinoo is KSh 25,000 per year, and KSh 40,000 per year in Ongata
Rongai.l'M The self built homes are more preferred in the three communities. Buying
land and building the home at a later stage is the most popular and is also happening in

Zimmerman and Mathare North.

7.13 A Summary of the Involvement of Private Individuals in Urban Land
Development

Table 7.34 is a summary of the lindings (in Part IT of the present chapter) about
the involvement of private individuals in urban land development. This summary,

together with that presented in Table 7.13 about planning and management approaches by

174 These annual rental charges can be expressed as monthly rental charges. The 50 per cent of (he tenants
in Kinoo paid KSh 833 per month which is also paid by 60 per cent of tenants in Kangemi and Ongata
Rongai respectively. The highest rental charge in Kinoo per month is KSh 2,083, and the charge is KSh
3,333 in Ongata Rongai.
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the organizations, demonstrate the need for alternative approach(es).

There are three major findings in Table 7.34. First, there is widespread lack of
planning and planning services are not regarded highly in the sample areas. Development
of land without consulting the planning authorities suggests the need for more effective
enforcement of planning regulations in the implementation of development proposals.
However, such regulations have to be applied within a context of planning law provisions
which address the planning needs of land owners and developers. At the same time the
provisions must safeguard against the land owners and developers implementing their
development proposals without regard to the environmental needs in their communities in
particular, and society in general.

Second, the households in areas without formal plans rely less on formal money
markets to finance the development of their land and the areas have poor infrastructure
and services. Third, the problem of weak economic base is widespread among all areas,
but those without formal plans seem to be the most affected. The weak economic base
suggests that there is a need for coordination in local planning, but there are problems in
the existing planning law. More appropriate provisions in the planning law will have to

be the basis for effective local planning and coordination in implementation.
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Table 7.34: Summary of involvement of private individuals in urban land Development

PLANNING:
Consulting
planning
authorities

IMPLEMENTATION

COMMENTS

FREEHOLD FINANCING PROVISION OF
LAND LAND INFRA-
DEVELOPMENT DEVELOPMENT | STRUCTURE
AREAS AND SERVICES

1. AREAS WITH
FORMAL
PLANS:

. Karen Langata

. Spring Valley

- —

. Mathare North
(public - private
joint
Development)

. Low regard for

planning
services.

. Formal sources

mainly loans
from banks
and Non-
Banking
Institutions.

. Have most

services but
not all
residents are
connected to
sewer in Karen
Langata).

. Partly loans by

the developer
and

partly personal
savings.

. Tenants rely on

personal
savings and
cooperative
loans.

. Low provision

of telephone
services, waste
collection and
disposal.

. Need some

incentives to
take planning
more seriously.

. Need

incentives to
implement
appropriate
building
plans.

. Tenants rely on

land
companies and
cooperatives to
access land.

2. COMPANY
AND
COOPERA-
TIVE
SCCIETY
AREAS:

. Langata
Development

. Zimmerman
. Mwana Mukia

. Alli Jua-
Wendani

. All except

Zimmerman,
had approved
subdivision
plans.

. More land

owners would
seek planning
services if the
services were
accessible o
them.

. Personal

savings and
cooperative
loans are the
major sources
of finance.

. Tenants rely on

personal
savings and
cooperative
loans.

. Limited

provision of
infrastructure
and services.

. Need

planning
services close
to them and
incentives to be
involved.

. Provision of

infrastructure
and services are
needed.

. Strengthen

money
generating
activities.
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Table 7.34 ...continued. Summary of involvement of private individuals

urban land development

PLANNING: IMPLEMENTATION COMMENTS
Consulting
planning
authorities
FREEHOLD FINANCING PROVISION OF
LAND LAND INFRA
DEVELOPMENT DEVELOPMENT | -STRUCTURE
AREA AND SERVICES
3'&%%%%1. . Low regard for | . Personal . Limited . Need for
FORMAL planning savings and provision of improved
PLANS: services. cooperative infrastructure planning,
) loans. and services provision
« Kinoo  Limited use of ;excgpt water of infrastructure
. Ongata Rongai funds from ;Zlaiiflr;c::i)and and services.
. banks and gemi). . Strengihen
- Kangemi Non-Banking money
Institutions generating
aclivities.

4. All Freehold
areas.

. Low regard for

planning
services
(except
residents in
Langata
Development,
Mwana Mukia
and Alli Juaj-
Wendani if
planning
services were
accessible).

. A relationship

exists between
sources of
finance, type of
land ownership
and existence
of a plan for an
area.

. Formal contact

and (or)
initiative of the
individual
(household) are
essential in
accessing the
sources of
finance for land
development.

. Areas with

formal plans
are betler
served with
infrastructure
and other
services in
comparison to
ihose without
formal plans.

. Areas without

formal plans
and therefore
poor
infrastruciure
and sefrvices
are more
exposed to
environmenial
degradation.

. Effective
planning will
have 1o focus
on coordinating
how freehold
land is
developed to
improve:-

a) money
generating
activities.

b) urban
environment
in communities.

c) Provision of
infrastructure
and services.

. Effective

coordination will
have to rely on
appropriate
planning law.




CHAPTER8
TOWARDS A MODEL OF URBAN LAND DEVELOPMENT AND
PLANNING LAW

8.0 Introduction

The present research has attempted to study planning and management of urban
land development in Kenya, focusing on Nairobi city and bordering urban areas. The
recommended approaches to planning and management of urban land development and
the planning law are discussed. Two categories of recommendations are discussed in the
context of a strategic planning model, a planning law model and an integrated model.

The first category of recommendations applies to the whole country and the
second category to the study areas. The three models are related in the way they will
apply in planning and management of urban land development. In the strategic planning
model, there is an area of planning law which links the model to the recommended
planning law model. There are improvements which are suggested in the three heritages
of laws (common law, statutory law and customary law) that constitute the planning law
model. Each of the suggested improvements connects the suggested model of planning
law to the integrated model. It will also become evident that implications for managing
economic activities and the urban environment, and the character of the urban
communities which are part of the integrated model are derived from discussions based
on the findings in the research. Before the recommended models are presented, a

discussion of the findings follows.
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8.1 Discussion

The discussion of the findings will include live main areas. First, there will be a
discussion of the findings on urban land ownership and planning, which will be followed
by urban land development, managing economic activities and the urban environment.
Lastly, there will be a discussion of the implications of these four to the existing planning
law.

Throughout the discussion there will be frequent reference to information in
Tables 6.1, 7.13 and 7.34. Table 6.1 is a summary of the characteristics of planning law
and is part of the findings from the analysis of the existing provisions of the planning law
in Kenya. Table 7.13 summarises the findings on the role of planning and management
approaches by the organizations, and the findings are based on the analysis of data in
Section I of Chapter Seven. Lastly, Table 7.34 presents the summary of findings from

data on private land owners (households) in urban land development in Section II of

Chapter Seven.

8.1.1 Urban Land Ownership and Planning

Types of land ownership, its history and the basis of ownership have been
discussed in Chapter Four (Bullock, 1975; Sorrenson, 1967). Bullock and Sorrenson
point out that land ownership and its history are influenced by the indigenous customs,
and past colonial policies and administration. Sorrenson (1968), Penwill (1986) and
Wanjala (1990) have underscored the inlluence of these three aspects in land ownership
and they suggest that the customary law, statutory law and common law are the basis of
land ownership. There are two types of land ownership, one belonging to the public and
one to the private sector. Public land includes government and trust land, while private
land includes land that belongs to the companies, cooperative societies and individuals.
In Nairobi city and bordering urban areas, planning and management of land within each

category of land ownership were not conducive o promote local economy and the
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management of urban environment. The provisions of the existing planning law are
partly responsible for the ineflectiveness of local planning. It is demonstrated in the
summary in Table 6.1 that the existing planning law has two main problems. First, urban
planning policy and practice are not coherent. Second, there is confusion, conflict and
disregard for the local economy and the environment. The law has encouraged the
establishment of planning organizations and authorities that would not promote
coordination and cooperation in planning. Al the same time the law has discouraged
effective jurisdictional planning. This has resulted in the local authorities being denied
their legal responsibilities in local planning. The role of planning and management
approaches by different organizations is given in Table 7.13, and it was not possible to
ascertain the involvement of local authorities in planning for economic gain and
provision of services, and in regulatory and advisory planning.

Effective jurisdictional planning responsihilities are assumed by the
Commissioner of Lands as the executive authority for government and trust land, and this
responsibility is 10 be found in many, legal provisions. These saume legal provisions also
provide for the planning authority of the Minister in charge of planning and the local
authorities. In addition, there are other several planning authorities which under existing
legal provisions are also inlluential. These planning authorities include provincial land
control appeal boards, divisional land control boards, the central authority, interim
planning authorities and the preparatory authority. Furthermore, District Commissioners
are also planning authorities by the provisions in the Trust Land Act and the Land Control
Act. The Commissioners are planning authorities in the context of their 1ecently
strengthened administrative role in the district development committees. Through their
comprehensive administrative powers, rather than any legal authority, the District
Commissioners liaise with the Commissioner of Lands. Thus, the planning authority of

the District Commissioners over the government and trust land is consolidated. This
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arrangement of the planning organization partly denies the local authorities their
responsibility in local planning.

However, both the Commissioner of Lands and the District Commissioners
merely concern themselves in the subdivision and allocation of the land. The two
organizations are without significant funding capabilitics to finance development. It is
important to note that coordination in planning between the two organizations is weak.
The enforcement of planning regulations to ensure compliance is not carried out once the
allocation of land is completed. These planning authorities will only intervéne in land
development such as squatter setilements and informal activities that are considered by
the government to be of a political nature or a security risk (Kobiah, 1985). It appears
that when the local authorities are involved in land development, it is not to implement
what policies they initiate, but merely to facilitate implementation of policies of other
planning authorities.

Some areas which show that the local authorities are weak in planning have been
identified and discussed in the dissertation. In Nairobi, for example, there are no policies
on the improvement of infrastructure such as roads and streets, with the result that in
places like Zimmerman the roads are dusty in dry weather and muddy and slippery during
the wet season. Also in Nairobi, subdivision planning and liaison in renewal of leases
involve the Commissioner of Lands, who gives the final approval, while the approval of
building plans is the most important mandate of the local authority. These policies are
spelt out in policy areas one, two and three. Policies that deal with local economic
development and infrastructure in Ruiru local authority are more specific and directed to
local communities. However, successful implementation of the policies has to rely on
direct government involvement in planning and funding.

Communities in the cooperative socictics have limited access to social services

such as schools and hospitals and infrastructure such as roads, electricity, telephone and




206

water. These were not adequately dealt with due to poor planning and management of
land development. For example in Alli Juja-Wendani, 86.7 per cent of the respondents
are without water, 73.3 per cent without telephone services and 53.3 per cent with no
electricity. By allowing the location of informal activities at strategic places without

planning and by permitting haphazard allocation of land, any coordinated development

cannot be expected.

Many of the land owners and developers in the company, cooperative and
freehold areas do not feel the need to seek planning services, and they develop their land
without approval from the planning authorities. As shown on Table 6.1, private land

owners and developers do not respect public intervention in planning because (from

Table 7.34 ) private Jand owners and developers do not take planning services Seriously.

The fact that 46 per cent of the respondents in Langata Development sought planning

services from Ruiru local authority which has no planners is a case in point.

Consequently, it is not possible to enforce planning law provisions and coordinate private

land development. The same response contradicts the actions of the local authority in
policy areas one and four. In policy area one, the local authority approves the use of open

spaces for informal activities without regard for the need to coordinate implementation.

The concern expressed in policy area four is that land development takes place without

approval. In the contexl of these two policy areas, officers of the local authority could

not have given the best advice to those respondents who claim to have consulted them.

The approval did not guaraniee coordination and therefore any integrated land
development in the long term cannot he achieved.

Planning without coordination contributes Lo poor management and results in the
provision of low level infrastructure and a2 weak economic base. At the same time,
administration in the delivery of services becomes weak and requires improvement 10

minimize delays within the service corporations. In these areas, land development is not
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integrated into the existing framework of planning in which agencies of the central
government are the most influential. For example, in Karen Langata which has a formal
plan, aspects of architcctural design of huildings are the most sought after planning
services, but most of the respondents do not seek plan preparation and approval services.
In Kinoo, Ongata Rongai and Kangemi, which do not have formal plans, land owners and
developers are far removed from any coordinated planning. Most of the respondents
developed their land without any planning services in Kinoo and Ongata Rongai, while in
Kangemi, land owners have resisted formal planning since 1975. Consequently, social
services such education, health, and inlrastructure are inadequate. In Kinoo, 88.5 per cent
of the respondents are without telephone, while electricity is not available to 73.1 per cent
of them. Household respondents cited inefficicnt administration at the Kenya Posts and
Telecommunications Corporation and the Kenya Power and Lighting Company, and cost
of distribution of the services as reasons for the lack of telephone and electricity. Lack of
coordination in the delivery of services (telephone and electricity), and land use planning
was cited by the ofticials of the service corporation as another reason. On the other hand,
Kikuyu local authority remained concerned about deterioration of the roads and the poor

sanitary drainage and is not sure when roads would be repaired or new ones built.

8.1.2 Urban Land Development

There are no urban development programmes such as roads that are financed by
the central and local authorities in many of the study areas (Table 7.13). The
Commissioner (department) of Lands and the Physical Planning Department are not
involved in planning for economic gain or in provision of services. The lack of such
programmes partly contributes to inellective planning. Privale land owners can only
finance and develop their plots, but that development is usually without essential
infrastructure such as reliable road networks, community health services, schools,

telephone and electricity (Table 7.34).



208

In urban land development there are differences in the sources of finance between
areas of freehold which are covered by formal plans such as Karen Langata and Spring
Valley. In Karen Langata and Spring Valley, loans from banks and other financial
institutions are the most popular sources of funding. In these two areas, land titles are
used as security for the loans and consequently, transactions in land are not mere sales
and transfers between sellers and buyers. Plots ar¢ the most commonly used security for
loans and cost of land development is higher. For example, in Karen Langata where

commercial banks are sources of some of the money, average cost of development per

plot is KSh 1.2 million. Banks will not risk investing money in land development in

areas where there is no guarantee for the loan repayment and land owners in areas with

plans are preferred. In Spring Valley, where more land owners and developers rely

predominantly on commercial banks, most of the services were found to be in place. This

is not the case in Karen Langata, even though the area has a plan. Land owners and

developers rely on personal savings and other sources of finance apart from the

commercial banks. There is a relationship between the large proportion of smaller size
plots, the existence of a formal plan, having a title to the plot and prevalence in the use of

the title to secure a loan. This relationship is better illustrated by a contrast between

Karen Langata and Spring Valley. According to the Land Registry, Karen Langata has

fewer plots of 01.25 acres OF less than Spring Valley. As noted above more land owners in

Spring valley than in Karen Langata rely on money (rom commercial banks to finance the
development of their Jand.

A different patiern emerges when arcas covered by formal plans are compared to
those without such plans. In Langata development company, Alli-Juja Wendani and
Mwana Mukia cooperalive communilics, and the frechold areas without formal plans
(Kinoo and Ongata Rongai) many of the respondents used personal savings and

cooperative loans, rather than loans from commercial banks, for housing development. In
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these areas the cost of land and its development is also lairly low (as discussed in sections
7.9, 7.10 and 7.11 of chapter seven). But differences in cost of land and its development
between the areas without formal plan also vary and this is due to factors that dictate how
people have access to land they own. For example, the average cost of land development
is higher in frechold areas such Ongata Rongai (KSh 486,611) where ownership has been
by purchase. In Kinoo where ownership through inheritance is widespread, the average
cost of development per plot that is calculated from the field survey is much lower (KSh
131,318). There is also a hig variation in cost of land and its development within the
companies and cooperatives. The average cost of land development is lowest in Mwana
Mukia cooperative (KSh 200,538), lollowed by Langata Development Company (KSh
248,818) and it is highest in Alli Juja-Wendani cooperative (KSh 420,800). Although
there are significant variations in the cost of land development, communities in all of the
study areas face the same problems associated with poor planning and management.
There are no effective policies to guide the land owners and developers. The cause of
this situation has been summarised in Table 6.1, Table 7.13 and Table 7.34 . Also, the
tenants living in areas without formal plans rely on the methods that have been described
for access to land, and finance for funding its development in these areas (Table 7.34).
Land development takes place in two protracted stages of buying land, and then
developing on it (Nation, 1991:4). The present research corroborates that finding. At the
same time, the potential for further land subdivision in the areas without formal plans has

been identified and appropriate planning and management measures will have to be taken

to guide land development.

8.1.3 Managing Economic Activities
Respondents suggested that workshops and a community vocational training
centre in Karen Langata are the only activilies that will have economic benefits while

nothing was suggested in Spring Valley (see Section 7.8.1 of chapter seven). One
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interesting finding is that after development of plots in Mathare North some space in the
buildings are rented out for business operations. The use of residential buildings for
business is also widespread in Zimmerman Development.  Such use of residential
buildings in Nairobi is part of an increase in informal business activities which has to be
managed in the context of urban planning. Unfortunately, from the policy areas derived
from the Minutes of the local authority meetings, Nairobi has no policies on planning for
and the management of economic activities.

Household respondents in the companies and cooperative societies suggested that
assistance be given for the identification of investment priorilies in their communities.
This specific response is related to Ruiru local authority policy area one on strategic
location of informal activities, and policy arca five on local economic development. The
objective of both the communities and the local authorily is to improve wealth generating
activities (Table 7.34). In fact, the concern lor the weak local economic base is more
widespread and has attracted the attention of the officials of the cooperative societies who
consider stimulating economic activity as the most important problem facing their
communities. It is a clear indication that there has been no proactive planning for
economic development in dilferent policy areas of the local authorities.

The frechold areas, without formal plans, are also facing many problems 1elated to
the local economy. To stimulate the economy, further subdivision of land to increase the
number of business units who pay rates as outlined in policy area one of Kikuyu local
authority is seen as a move in the right direction. Furthermore, efficiency in
administrative process in policy area four of the local authority to increase sales and
transfer of property, reduce delays in approval of proposals for change of husiness types
and licenses for more businesses (especially Kiosks), are expected to improve the local
economy. These findings clearly show that the approach of the local authorities in the

management of urbun economic activitics does not take into account the need for
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coordinated planning in the development of land to accommodate these activities,
business skills, and financial services to support the implementation of the policies. The
approach lacks integration.

Olkejuado local authority has no policies to manage economic activities in its
jurisdiction and this is particularly serious because the local authority relies more on
property rates as a major source of revenue. However, rate charges as sources of revenue
are not reliable because defaulters are not prosecuted all the time by the local authority.
Such a lack of enforcement of law encourages the non-payment of the rates. It is the
respondents in Ongata Rongai who are more concerned about how their community can
develop, but there will have to be effective local planning based on more realistic

policies. Meanwhile, there is a general need to evolve more effective planning as a basis

of articulating community concerns.

8.1.4 Managing the Urban Environment

The priorities in environmental management in Karen Langata are to enforce
planning regulations and to collect and dispose wastes, At the sume time, preparation of
building plans with more emphasis on architectural design are the most sought after
planning services. The scope of the planning services is narrow at present, and should be
extended to environmentally sensitive and recreation areas. It is not surprising that most
of the land owners in f(aren Langata focus on narrow environmental concerns which
include such building plans and architectural designs (Ojwang, 1992a), because Nairobi
local authority alsh has a narrow focus without consideration of the natural environment
in its own policy areas. For example, in policy area one, the local authority intended to
improve the efficiency in the approval of building plans with a view to minimizing delays
and to generating more revenue. Again in policy area five the authority focuses on
reducing the time taken by the planners to approve building plans. These policy areas

indicate that the local authority is concerned more with the physical character of
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buildings and not concerned with the environmental issues such as the provision of
recreational open spaces which are not included in plans.

Policy area four of Ruiru local authority which deals with the approval of building
plans can be considered to be limited to the management of the urban environment as in
the case of Nairobi. However, concerns dealing with the unplanned development in
policy area five and haphazard allocation of land in policy area six suggest a move 10 a
more comprehensive approach in the management of the urban environment in Ruiru.
Respondents in the cooperative societies also suggest managing waste and
environmentally sensilive areas uas worthy ol more public attention. Therefore, the
concerns of the respondents are also on the wider biophysical environment. But no
effective environmental management can be undertaken in the company and cooperative
communities without effective mechanisms Lo ensure effective planning and enforcement
of planning regulations.

Issues dealing with the management of the environment are ranked fourth in
Kinoo, Ongata Rongai and Kangemi and the respondents scem not (o attach much
importance to environmental problems. This is not surprising because, as shown on
Table 7.13, the planning authorities are not involved in regulatory and advisory planning
nagement. Without proper collection and disposal of wastes, they

as aspects of urban ma

accumulate in close proximity to properties of residents and this has been a major concem

to the respondents. However, natural habitats and community open spaces do not appeal
to them because respondents did not think they provide immediate benefits. Furthermore,
the freehold land ownership rights which are exercised without effective enforcement of
planning regulations is responsible for the lack of concem for the environment. In fact in
policy area one, Kikuyu local authority acknowledges that the relationship between

freehold land ownership and its development is the cause for the continued violation of

the provisions of the urban development plan. To enforce planning regulations, the local
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authority has to rely on persuasion. Olkejuado local authority is faced with the same
problems where as policy area one shows, land owners subdivide and develop their land
without approval and then ask the authority to recognize their development at a later date.
The local authority has also to rely on persuasion to solve the problems as shown in
policy areas one and six. Lastly, the land owners and developers in Kangemi refused to
integrate development activities into the planning framework of Nairobi which makes the
management of environmental problems in the community more difficult. In the absence
of policies on the environment in Nairobi, land development in the freehold areas such as
Kangemi will continue to undermine effective management of the urban environment.
But this can be improved by incorporation of land development activities of the private

land owners and developers into the mechanisms of public policy process (Table 6.1).

8.1.5 Implications for the Existing Planning Law

There is almost no management ol economic activities and the wrban environment
in the context of urban land development by the local authorities in Kenya. This is
surprising because the philosophies of the three heritage (common, statutory and
customary) laws support some form of planning (Table 6.1). The absence of such
management, which is noted in Table 7.13, is not in line with the mandates of local
authorities. The provisions of the planning law_are_the hasis of planning. and without

appropriate planning law such management will not succeec_l; Therefore, in future, the

kind of provisions in planning law will determine the effectiveness of the planning and
management of the urban land development. The statutory legal heritage introduced in
the form of ordinances dominates Kenya's model of planning law. According to the
information in Table 6.1 the provisions in the existing planning law have created many
conflicting planning institutions. Such institutions have weakened the local authorities.
At the same time there are no provisions for any form of commumity participation in

planning. The many pieces of Iegislation in the planning law have created a situation
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where the responsibilities for planning rest with the central government. The
government's role seems to be justified because ol its involvement in national planning
polices and in the administration of the country. The administrative role of the
government and its agencies especially, makes the existing model of planning law shown
in Figure 6.1 inappropriate because of the wide discretionary powers used in planning.
The result is that the planning capabilities of local authorities are not developed and they
remain dormant,

The government lacks the civic, political and jurisdictional planning authority in
the conduct of local government in Kenya. The legislative provisions in the imported
ordinances which are now the legal basis for planning perpetuate the dominance of the
central government in planning, and are a legacy of colonial rule. The role of the
government in the formulation of the national development policies is ambiguous,
considering its involvement in day-to-day activities of the local authorities, in local
planning jurisdictions . In that involvement, the existing model of planning law favours
the entrenchment of the Commissioner of Lands and the numerous district planning
committees under the administrative authority of the respective District Commissioners.

According to the Local Government Act a committee system is organized around
civic politics and jurisdictional planning. Such a system forms the basis for local
planning and implementation of community (development) projects and programmes.
This legal provision is distorted by provisions in other legislation such as the Government
Lands Act and the Land Planning Act. The committee sysiem of local authorities can no
longer play the role defined by the legal provisions that created them as the individuals
and organizations in pelicy making and administration of the central government are
involved in the work of the commitiees. The role of these individuals and organizations
in planning is without the anticipated results because they do not translate policies into

the expectation of the communities. This failure can be appreciated in light of the
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findings discussed earlier in this chapter. Duc to failure in the planning and management
of urban land development, managing local economic activities and the urban
environment are ineffective. Instead, the entrenchment of these individuals and
organizations in local planning is merely symbolic of government concern for local
development which is perceived to justify its involvement. Meanwhile, the need for
solutions to ever - growing problems in planning and managing urban land development
remains. It seems there is no realization that subdivision and allocation of government
and trust land alone cannot be of much help. Unless realistic steps are taken to address
these existing legal provisions in the planning law to improve on the approaches to urban
land development, managing economic activities and the urban environment will
continue to be a serious challenge to Nairobi city and bordering urban areas, and indeed
to the nation.

The discussion so far shows that existing planning law does not promote
coordination and cooperation in planning. The following are the four broad areas of

concern which result from the lack of coordination and cooperation:

1. Consistent conflict between policy and administrative responsibilities of the central
government organizations, and jurisdictional planning responsibilities of the local

authorities.

2. Management of the local economic activiries, and the link between the activities and
management of the urban environment as expressed in some of the policy areas in

Kikuyu, Ruiru and Olkejuado (but not in Nuirobi) local authorities and households.

3. Poor delivery of the physical, social and marketing infrastructure and the need to

improve existing ones, and



216

4. The Lack of consultation and integrated urban planning and management

programmes for Nairobi, Kikuyu, Ruiru and Olkejuado local authorities.

The law has disenfranchised the local communities of their right to participate in
planning and has also created conditions that justify individuals and private organizations
in developing their land without consulting the centralized planning authorities.
Therefore, conceptions of Common and African Customary law encourage private land
owners to exercise their frecdom to pursue economic rights without effective public
policy (Table 6.1). Such activities have promoted sell-interest or the partiality problem in
the companies, the cooperative societies and the freehold areas as discussed in Chapter
Six (Paul et al, 1992). Paul er al suggest that solutions to this problem, and the problem
of knowledge and problem of power are key to effective application of common law. In
most of the areas studied, land development has {ailed to create economic activities that
can always support a strong lecal economic base in the communities. At the same time
that kind of development could be a potential source for the degradation of the urban
environment. Results of the survey show that the failure of common law provisions is
related to the exercising of the freedom of the individual. Failure of the African
customary law relates to the resource user concept which fails to adopt more eftective
management strategies because “planning” is really short term. Subdivision of land and
allocation seems (o he the only important aspects which are promoted in the concept.
The resource user concept is associated with the inherent right of the individuals in the
community 10 have access 10 resources such as land and use them. It seems that once
people have access to land resources, they exercise their rights without regard to the
requirements of social mutual responsibility (SMR) (Kenya, 1965, and Gbadegesin,

1991). The failure to apply the resource user concept has had more serious economic and
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environmental implications because economic productivity and redistributive
(subdivision/transfer of small units) aspects which are implied in the SMR support land
development without eflective planning. The failure can be attributed to the fact that
owning a piece of land seems to be the ullimate goal and the impact on the economy and
the environment from development of the land is not taken into account. The conclusion
is that although the regime of planning law which is mainly derived from imported
ordinances and legal orders dominates the model, it is not effective, especially in freehold
areas.

The failure of the existing planning law mode! was evident in many ways. For
example, the provisions in the heritage of common law prevail in frechold land areas with
formal plans such as Karen Langata and Spring Valley, and public - private joint
development at Mathare North site and service scheme. The provisions partly also
influence land development in the freehold land areas without formal plans such as
Kinoo, Ongata Rongai and Kangemi, in the company development areas such as
Zimmerman and Langata Development, and in the cooperative areas such as Alli Juja-
Wendani and Mwana Mukia. In the company and the cooperative areas the provisions
begin to operate soon after subdivision and allocation.

Customary law aspects of distributive and resource user activities are prevalent
also in the company and cooperative arcas where collective efforts in the ownership and
development of land is the philosophical Basis ol the enterprise (Maini, 1972; Mucai-
Kattambo, 1992 and Woods, 1992). Maini, Woods and Mucai-Kattambo point out that
collective efforts in the ownership and development of resources such as land continue to
be a feature in the social and economic development in African society. The enterprise
change into individual ownership through subdivision and allocation. A situation where
personal savings and cooperative loans are the most popular sources of finance for

development follows. Failure of the customary law provisions can be attributed more to
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subdivision planning than to the objectives of land development because notions of social
mutual responsibility (SMR) in management which require coordination in the use of
resources are disregarded. The concept of trust in customary law is used in statutory law
in the form of the Trust Land Act. However, under the Act the Commissioner of Lands
and the District Commissioners are officers of the central government who have the
execulive planning authority. The Act is not useful because it lacks provision for
coordination in the planning and management of land development

Based on the survey, the major conclusion is that the existing planning law is
weak. For example, officers working under the Commissioner (department) of Lands are
of the view that the law is weak in regulating implementation of building plans. On the
other hand, planners in the Physical Planning Department consider dominance of
imported legislation which is not relevant to present urban problems in Kenya as the
source of weakness.

In Karen Langata and Spring Valley developments, the role of the planning law
is not considered essential by the respondents simply because it would interfere with the
development of their lands. In Kinoo, Ongata Rongai and Kangemi also the law is not
considered essential and enforcement of planning regulations is ranked low.
Interestingly enough, communitics in company and cooperative areas consider the role of
planning law as crucial to the implementation of land development plans. However, they
consider it weak for lack of policy for the whole country and lack of enforceability
because of the existing weak economic base and widespread poverty. According to them,
poverty has eroded their confidence in the law, and they feel that compliance with the
provisions of the law cannol guarantee a better standard of living. Based on the
sentiments expressed by these communities, Ruiru local authority is hesitant to enforce
the provisions in Section 166 of the Local Government Act as noted in policy area one.

In the policy area, the authority wished to stop the involvement of the Commissioner of
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Lands in planning within its jurisdiction and land owners who develop their land without
consulting its officers. Therefore, non-enforcement of planning regulations will persist as
an important management problem for the communities in the company and cooperative

areas and the local authorities if nothing is done to improve the situation.

8.2 Recommendations

From the foregoing discussion a few recommendations are made on urban land
development and planning law approaches [or Nairobi city and bordering urban areas. As
indicated earlier, recommendations are made in the context of a strategic model, a
planning law model and an integrated model. The recommendations relating to planning
law and the central government departments/agencies alse apply 1o other urban areas in
Kenya and can be implemented as measures for the whole country. The other
recommendations are specific to Nairobi, Ruiru, Kikuyu and Olkejuado local authorities
as local planning orgur;izalions and the individual land owners in the sample areas.

The recommendations aim to bring planning in the public domain away from
mere physical planning that deals with subdivision and allocation of land and
architectural design ot buildings. The concern with the quality of buildings seems to
have relegated the role of planning law to irrelevant legal provisions for planning in the
public domain. The recommendations are made in the context of tive areas of concern

which arise out of the earlier discussions. The five areas are:

1. Planning agenda: scope of policies and philosophy
\§
2. Organizational o ¢
AT L o
3. Local planning N e

4. Private initiatives, and
5. Planning law.

The relationship between the five areas is shown in Figure 8.1.
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Figure 8.1: Strategic model of planning and managing urban land development
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Figure 8.1 also represents the recommended strategic model. To make the
planning and management of urban land development more effective, planning law will
have a more important role. In the strategic model the law mediates the other areas of
concern (scope of policies and philosophy, organizational, local planning and private
initiatives), but they too, are key to the successful application of the model. Each of the
five areas will be discussed briefly.

1. Planning Agenda: scope of policies and philosophy: There is a need to reconsider
the role of planning specific to Nairobi city and bordering urban areas, and in general to
other urban areas of Kenya. Based on the conclusions of the study, more effective
approaches in the planning and management of urban land development must be explored
and adopted. The approaches should widen the scope of policies, and rely on more
relevant philosophical grounds as the basis of planning. Existing policies are only short
term and do not have any explicit philosophical underpinnings. Effective approaches in
planning and management of urban land development must address the problems of
urbanization and population pressure in the implementation of the policies. A new
agenda for planning should simplify planning in Kenya and also go beyond
administrative concerns by divorcing central government departments/agencies as the
only (main) agents of local planning. Instead, participation by people, regard for the
wider area of environmental planning and management should be part of the new agenda,
especially at the Jevel of local authorities and communities.

2. Organizational: Planning institutions should be directed to resolve confrontation and
conflict by mediation. The institutions should be organized in such a way that there is no
unnecessary overlap in their jurisdictional mandates in the formulation and
implementation of policies at the national and local levels. Goals of planning must be
focused on integration of urban land use planning, economic planning, resource use and

management of the urban environment. This organizational orientation can increase the
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scope of policies and integrale goals ol equity and decentralization in Kenya's
development planning.

3. Local planning: There is a need to move local planning from the district planning
system to the local authorities. Coordination and cooperation among different local
authority jurisdictions should become the framework for the implementation of urban
land development policies. Municipal forms of public organizations are recommended as
more effective in local planning (World Conunission on Environment and Development,
1987). The recommendation is meant to improve development planning at the local
level. It can be expected that such a framework will also be useful in planning for the
national and the regional programmes and projects. At the lacal authority level,
community organizations already exist in the form of companies, cooperative societies
and other associations. These organizations should become the basis of initiating and
implementing development, and community participation. Planning legislation should
provide for the responsibilities for formulating policies at various levels with special
attention to community participation in planning.
4. Private initiatives: Privale initiatives should be encouraged through local level
support in planning scrvices and in the provision of services and infrastructure.
Coordination with a view to integrating development of land in all categories of land
ownership is suggested as the most effective way in planning and in the provision of
social services and physical infrastructure.
5. Planning law: Planning law should become the basis of articulating a planning agenda
and appropriate organization, and help in developing confidence in the communities. The
law should make provisions which encourage private initiatives and which can also
become a useful guide in managing economic activities and the urban environment.

Each of the five areas discussed above constitule the recommended strategic

model in Figure 8.1 and is now discussed in some detail to illustrate how the model will
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apply. The planning law model and the integrated model will be included in the
discussion in relation to the strategic model. First, the discussion of recommendations for
the study area, Nairobi city and bordering urban areas, will be presented. This will be
followed by discussion of recommendations on planning approaches for the whole

country.

8.2.1 Planning Approaches for the Study Area

The recommended planning approaches are for Nairobi, Kikuyu, Ruiru and Olkejuado
local authorities as planning entities, and the land buying companies (Zimmerman and
Langata Development), cooperative societies (Alli Juja-Wendani and Mwana Mukia),
and the freehold land areas (Karen Langata, Spring Valley, Kinoo, Ongata Rongai and
Kangemi).

1. Planning Agenda

Problem: Scope of policies and philosophy

Recommendations: Planning in the context of local authorities should be concerned
more with social, cultural, local economic activities and the management of local
biophysical environment (recreation, waste and environmentally sensitive areas) (Figure
8.2). Figure 8.2 represents the suggested integrated model of planning and managing
urban development in Nairohi city and bordering urban areas. The model 1s a summary
of relationships in philosophy, planning law and organizations, the place of planning and
management in urban land development, and their relationship to urbanization and
conversion of land. This relationship lacks a policy to deal with land ownership types,
and land development activities of individuals and organizations. Lack of such policy
has resulted to poor planning [or a strong ¢conomic base, and management of the urban
environment. It is noted that three aspects (the character of urhan communities, and the
managing economic activities and the urban environment) of the model are linked to the

five main areas of discussion (in section 8.1 of this chapter).
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Once the model is operational, planning at local authority level would not be mere
preparation and approval of building plans and leases (as was the case in Nairobi), and
the widespread concern by the local autharitics 1o be involved or consulted in subdivision
and allocation of government and trust land in their areas.

It is recommended that alter officials of the companies and the cooperative
societies allocate land to the members, they should be asked by the local authorities to
organize business support programmes, infrastructure and local environmental
programmes in their communitics. To help in the growth of the small enterprises, the
officials should be encouraged to participate in the administration of the community
financial support services in consultation with the local authorities officials. In the
frechold land areas (Kinoo, Ongata Rongai and Kangemi) the authorities should be
involved directly or through communily leaders to introduce community business support
programmes, community infrastructure and local environmenl management programmes.
In the fong term focal authorities should employ planners to work from within them on
land use planning and help in the implementation of local environmental policies. In
their planning assignments planners should mediate between civic politicians and local

communities in the constant evaluation ol local planning directions.

2. Organizational

Problem: Basis for local planning and management

Recommendations: Once the capacity of local authorities is strengthened, those that
share common border should be encouraged 1o identily common problems which can be a
basis of coordination in land use planning. Local authority urban land use planning
should be mediated by Division Land Control Boards (DLCD), but there should be
provisions for a Plunning Appeal Board to intervene in cross-border planning issues
between local authorities (Figure 8.3). Such changes in organization, and the expected

effectiveness in mediation will very much depend on changes in other levels of
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organization as shown in Figure 8.3, and will be discussed later (in section 8.2.2).

Figure 8.3 : Suggested organization for planning and management of urban land
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The Planning Appeal Board should be consulted o make decisions on land use planning
issues (especially appeals) when the local authorities and DLCB cannot resolve them. At
the same time individuals and groups should access the Planning Appeal Board for
appeals (Figure 8.3).

Local authority strategic planning should be the basis of investment programmes
in infrastructure and services (water supply. sanitation, streets, education and health).
However, the local authorities will not have to administer the programmes. Such
planning should be used as a framework lor the distribution of electricity, and in delivery

of telephone services .

3. Local Planning

Problem: Relationship between local authorities and local communities
Recommendations: Civic political institutions in Nairobi, Kikuyu, Ruiru and Olkejuado
Jocal authorities should be the basis for the extension of opportunities for the participation
of communities in local planning (Figure 8.2, Fugure 8.3 and Figure 8.4). Figure 8.4
which represents the suggested model of planning law also show the suggested
improvements on the existing distorted model (Table 6.1 and Figure 6.2). This suggested
model of planning law show that local authorities should have more power in local
planning. At the same time the model suggests jurisdictional planning in the context of a
strengthened relationship hetween the local authorities and communities. Distinct
community groups already exist in response L0 market economy and they are organized in
form of land buying companies, cooperalive societies, elc. These groups should be seen
as a basis for multi-level community planning and participation in the local authorities,

and they should be used.



229

The suggested model of planning law for the study area should be adopted as a
framework of a new Planning Act which should be for the whole country (section 8.2.2).
It can be expected that such new legislation will be a useful guide in formulating planning

bylaws in different local authorities. The main features of the suggested planning law

model to be strengthened are shown in Figure 8.5 .

Figure 8.5: Areas to be strengthened in the suggested model of planning model of

planning law
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improvement. For example, in the heritage of customary law, it has been established that

in view of the concept of resource user in the context of social mutual responsibility

(SMR), land ownership and its development are all that which concerns the owners. But,

long term planning of such development in view of economic and environmental needs

are discouraged. This finding was particularly evident in Kinoo and Ongata Rongai

which have no formal plans, and in the company and cooperatives communities where

land is developed without guidance after subdivision and allocation. Furthermore, in

Kinoo, Karen Ongata Rongai, Kangemi and Karen Langata there is lack of appropriate
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policies and strategies. Lack of such policies and strategies is a result of the problem of
governance and ineffective jurisdictional planning in Nairobi, Kikuyu and Olkejuado
local authoritics. Another example is that the statutory heritage of law dominates in the
existing model of planning law (Table 6.1). but the role of the provisions in the law is
symbolic than real. Governance and jurisdictional planning in the study area should be
improved (Figure 8.5). The symbolic role promotes the problem of self-interest in the
heritage of common law which aflect local economic base and the urban environment.
One of the recommendations Lo improve common law heritage in the model of planning
law is to increase the scope of planning polices and strategies for implementation (Figure
8.5). Such improvement will have to be translated into legal provisions in the New

Planning Act .

4. Private initiatives

Problem: Lack of incentives, integration and coordination

Recommendations: Ownership of frechold land after subdivision and allocation in
Zimmerman, Langata Development, Kinoo, Ongata Rongai, Kangemi, and, in Alli Juja-
Wendani and Mwana Mukia should be seen as positive attributes of private initiatives.
However, without planning and management of (he initiatives, they will not contribute to
long term development. Subdivision of land to "uneconomical” units can be contained if
development control mechanisms will be introduced in the context of local planning and
participation.

Private initiatives require incentives in the form of infrastructure and services
such as telephone and electricity. Planning for the provision of the infrastructure and
services can be more cffective in the context ol strategic planning illustrated in Figure 8.1
and will help to integrate private initiatives in land development, economic activities, and
the management of the urban environment.

Meetings ol the boards (cspecially Division Land Control Boards) will improve
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communication and make communities in Kinoo, Ongata Rongai, Kangemi, Zimmerman,
Langata Development, Ali Juja-Wendani and Mwana Mukia more informed and
responsive to planning policies. This should attract more developers to consult local
planning authorities in the development of their land. At the same time, local authorities
should encourage consulting planners to take their services to Kinoo, Ongata Rongai,
Kangemi, Zimmerman, Langata Development, Alli Juja-Wendani and Mwana Mukia.
On their part, consulting planners will have to liase with local authority planners with a
view to develop a consultative relationship with the communities.

There should be some form of linancial support, and provision of other services to
small business operators in the communities. Such financial support and services should
be coordinated with the implementation of local authority policies in form of community
programmes. To coordinate community policies and programmes, two Sets of
relationships should be used. The first set is the relationship between public and private
sectors, urban land development and planning, and economic and environmental
implications (Figure 8.2). The second set is the relationship between individuals,
communities and local authorities ( Figure 8.3). Such coordination will also attract land

owners and developers to consult lacal planning authorities when they develop their land.

5. Planning Law

Problem: Distorted model of Kenya's planning law

Recommendations: The existing planning law has created many planning authorities
and a the result is a distorted model of planning law (Figure 6.1, Figure 6.2 and Table 6.1
in chapter six). Such distorted model has aflected planning and management of urban
land development in Nairobi city and bordering urban areas (discussed in section 8.1.5 of
this chapter). A new Planning Act should be introduced in Kenya to unify planning law
and replace the existing numerous legislative acts. The number of planning authorities in

the existing planning legislation should be reduced and in the new Planning Act, the role
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of the Interim Planning Authority and the Preparatory Planning Authority should be taken
over by the Division Land Control Boards and local authorities. (Figure 8.3). The new
Act should have provisions for consulting planners and there should be a provision that
enable them to coordinate their work with local authority planners. The proposed Act
should also have provisions that deal with aspects of environment such as planning for
recrealion open spaces and environmentally sensitive areas. In the long term it can be
hoped that legal provisions for environmental planning will become useful in guarding
against possible degradation as it is already happening in Kinoo where natural habitats
and opens spaces seems to be of little value.

Some of the planning committees meetings in the local authorities should be open
to the public and interested members of the public should be allowed to express their
concerns on specific planning projects or programmes which they feel are likely to aftect
them (Figure 8.3). Such meetings will improve communication between citizens and the
local authoritics which the study found to he one-way from planning authorities to the
people, and become the media through which relevant provisions of the African
customary law can be introduced and developed. At the same time Kikuyu, Ruiru and

Olkejuado focal authorities should formulate local planning bylaws and in Nairobi the

bylaws will have to be updated in order to rellect the principles in the new Planning Act.

8.2.2 Planning Approaches for the Whole Country

Planning approaches which are recommended for the whole country are discussed
in the sequence that has been used above. There are no recommendations on private
initiatives because data that has been used in the present study were collected within
Nairobi, Kikuyu, Ruiru and Olkejuado local authorities. In [uture, other studies will have
to be carried out in other cities of Kenya on this aspect. The strategic mode), the planning
law model and integrated mode] discussed earlicr in section 8.2.1 apply to the whole

country to the extent of finding bused on literature review and the analysis of planning
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law. The planning law is for the whole country, and its provisions which are part of

secondary data in this study apply to all cities in Kenya.

1. Planning Agenda
Problem: Scope of policies and philosophy
Recommendations: The diverse types of land ownership should be seen to represent
many levels of opportunity for planning and managing urban land development (sections
4.1, 4.2 and 4.3 of chapter lour). These diverse fypes of lund ownership represent social-
cultural and historical frontiers of Kenya's philosophy in resource use and development
and they should be used. 1t is indicated in the summary on the role of organizations in
planning (in chapter seven) that, application of political, economic and social values
based on Western norms of planning may not alone be effective busis of planning and
management in Kenya. Figure 8.2 discussed earlier (in section 8.2.1) show that the Agro-
American philosophy, the African social philosophy and the three heritages of laws
(common law, statutory law and customary law) are key to Kenya's philosophy in
resource use and development. Planning in the public domain in Kenya must always take
into account the political, economic and sociul implications of these philosophical roots.
The scope of planning policies should be extended beyond the narrow view that
urban planning is mere land subdivision, land allocation and physical development.
Planning policies should take advantage of positive aspects of philosophy in resource use
and development, especially indigenous knowledge and institutional organization. This
requires re-orientation of planning from cycles of experimentation. Such cycles of
experimentation in the 1960s, 1970s and 1980s were in form of special rural
development programmes, growth centres and services centres, rural trading and
production centres, and district planning where administrative officers and central
government professionals exercise unnecessary control (chapter five). Instead,

community involvement in economic activities and genuine concerns in the use of
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resources should become the basis for planning. Such focus should consolidate peoples’

confidence and lead to more elfective management of the urban environment.

2. Organizational

Problem: Organization for Policy Making and basis for Jurisdictional planning
Recommendations:  Existing conflicts and competition between government
departments/agencies and the local authorities do not promote coordination and
cooperation. They are partly sanctioned by existing planning law and they should be
resolved. The suggested organization (Figure 8.3), is intended to help resolve these
conflicts and make planning more proactive.

At the same time planning activities such as the approval of plans should become
a responsibility of local authorities and the authorities should seek advice from central
government agencies in (echnical, professional matters and in the coordination of
decisions to approve more complex planning proposal that involve extensive land
development such as housing schemes. The strategic model (Figure 8.1) and the
integrated model (Figure 8.2) show that the relationship between central government and
the local government system is essential, but in planning, such relationship will have to
adopt the suggested organization (Figure 8.3).

Planning, including allocation of trust land carmarked for urban development
should be a jurisdiction of local authorities. It is indicated (Section 4.6.1) that the
Ministry of Environment and Resource Natural (MENR) does not have a role in urban
land use planning. It is recommended that the environmentally sensitive land and any
other land with values to be conserved should be incorporated into government land
under the ministry. Both MENR and the National Environment Secretariat (NES) which
is affiliated to the ministry, are not provided for in jurisdictional planning (Figure 6.1).
NES should be charged with the responsibility of developing policies for the management

of the two categories of land.
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should be a jurisdiction of local authorities. It is indicated (Section 4.6.1) that the
Ministry of Environment and Resource Natural (MENR) does not have a role in urban
land use planning. It is recommended that the environmentally sensitive land and any
other land with values to be conserved should be incorporated into government land
under the ministry. Both MENR and the National Environment Secretariat (NES) which
is affiliated to the ministry, are nol provided for in jurisdictional planning (Figure 6.1).

NES should be charged with the responsibility of developing policies for the management

of the two categorics of land.
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Urban land use planning and economic planning should be integrated and
collaborated with the strategic plans of the Ministry of Environment and Natural
Resources. A new planning commission should be formed and physical planning
functions be part of its responsibilities. The new commission should deal with spatial and
economic policies and liase with NES on environmental policies. The commission will
have to take most planning responsibilitics now under the Ministry of Panning and
National Development (MPND) (see sections 5.3 and 5.4 ol chapter five). Policies
developed by the commission should become the regional framework for managing local
economic activities and the urban environment by the local authoritics. The MPND will
become a smaller Ministry of Planning and Development Affairs (MPDA). It will be the
responsibility of MPDA to present and explain national planning and development
policies in the government and in the parliament. The organizational structure suggested
in Figure 8.3 provide for this new relationship. It can be expected that the Kenya Power
and Lighting Company and Kenya Post and Telecommunications Corporation will have
to improve their administrative procedures, and take advantage of the suggested
organization with a view to improve distribution of electricity and delivery of telephone

services.

3. Local planning in the context of the whole country

Problem: District Commissioners and District planning Committees vis-a-vis Local
authority Jurisdictional Planning

Recommendations: The distortcd nature of planning law model (Table 6.1 and Figure
6.2), has been discussed and improvements have been suggested (Figure 8.4 and 8.5).
Local authorities and communities should become mare involved in local planning
(Figure 8.4). Such planning at the local level should shift from district planning (with
many levels of committees which include the district, the division, the location and the

sublocation which are now under the District Commissioner), to local authority
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jurisdictional planning. The aim of the recommended change is to make local
government system become the basis for planning local economic activities and
managing the urban environment. Already there are civic policy makers, and a policy
committee system exists which can be improved to serve this purpose. Also, the
established framework for the role of professional staff exist, and can be used to improve

the capacity of the local authorities.

4. Planning law

Problem: Distorted model of Kenya's planning Law

Recommendations: A new Planning Act is a necessary condition for planning and
management of urban land development to be effective in the study are (see section
8.2.1). The recommendation that the new Planning Act should unify planning law and
replace the existing numerous legislative acts has already been made. The new Planning
Act should be administered by the Minister of Local Government, and should create a
Planning Appeal Board to hear and decide on complex developments (Figure 8.3). The
board will replace the Central Land Appeal Board, the Central Authority and Provincial
Land Appeals Boards. The Commissioner of Lands whose duties should be redefined to
include control of government strategic land reserves should serve on the board. The
Division Land Control Boards (DLCB) should be provided in the new Planning Act to
hear and determine simple local planning appeals. This will help to develop the
application of customary law in planning.

The new Planning Act should contain provisions for community participation.
Aspects of the Alrican customary law on collective mutual social responsibility and those
of the common law to require recording of agreements should be introduced in the Act.
These aspects will help to improve responsibility to comply with the conditions attached

to approved plans which are proposed by frechold land owners.



237
8.3 Contribution of the dissertation

Reflecting on the contribution ol this dissertation, the following four aspects are
worthy of attention. First, this dissertation addressed itself to urban land development
and planning law in Kenya. In examining the heritage of common law, the statutory law
and the customary law the dissertation focused on the role of planning law and the
management of urban land development. The use of primary data from the field survey,
use of secondary data and the review of sources of law went beyond approaches of case
law which are popular with traditional lawyers. The lawyers may not afford rigours of
field survey method. Furthermore, data for a case law approach in this kind of study in
Kenya is limited because administrative decisions are more popular in resolving planning
disputes. Enough data on judicial hearings and decisions for this kind of research is
generally not available.

Second, the focus of the study is important in the context of multiple urban land
ownership interests, relevance of these interests to land development styles and sources of
finance for development. Apart from the multiplicity of ownership interests, there are
different roles of the government departments, service corporations, and the local
authorities. Each of these dimensions is important but the study found their relationship
in planning for, and in management of cconomic activities and the urban environment not
to create necessary conditions for development that can sustain urban communities. Lack
of coordination and excessive control by the central government have created this
relationship. Such relationship is attributed to the provisions of the existing planning law
and has led to the conclusion that, a more relevant planning law is a necessary condition
for the effective planning and management of urban land development.

Third, it has been shown in the dissertation that existing planning organization is a
result of a legal philosophy which is the basis of the operating heritage of law. In Kenya

the relationship between law and planning organization is the most influential in urban
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land development. Specifically, the influence of statutory sources of planning law
dominates the other two (common law and customary law) and this implies that
decentralization is unattainable, and also that possibilities to evolve and develop a sense
of planning communities are more challenging. Lastly, the recommendations in the
dissertation offer a new window of opportunities for Kenya's urban development planning
in general, and Nairobi city and bordering urban areas in particular because wider scope

in planning philosophy and practice is suggested.
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Appendix 1B: Household Questionnaire for tenants
A. PERSONAL DATA

1. Research Assistant----======-===

2. Questionnaire No.---s--sexoe

3. Sample Area-----------rermereem-

4. Sample Point No.----------------
B. HOUSEHOLD DATA

1. Respondent

a) Position in Houschold------==---euuen-
b) Age (Optional)--------=-=-==nsnnsenee
(-:) Dependents-------v--=ree=rreenmnnneas

d) Occupation-------=---====noemmomeeeev

C. HOUSING

1. Present residential house.
Rent Paid

YEAR KSh,

1987 -----
1988 —----
1989  --ee-
1990 -
1991 -
1992 ...

2. Which is most preferred means of housin g in order of preference considerin g
cosi(s) as the most important factor. {Show with 1,2, 3, .n; where 1 is the
most preferred).

a) Dircct Purchase —eeeeeeeeeee

b) Morlgage ---==--=--memeeemee



¢) Employer Housing-----------=---------
d) Self-Built - -

¢) Other (name)

3. What steps have taken [ )/ intend to take [ ] towards owner-occupied
housing? [Show with "X"].

a)Purchase plot [ ] (b) Use personal savings [ ]

¢) Use Mortgage []  (d) Other (name)-------------

Appendix 1C: Household Questionnaire for owners of land
A. PERSONAL DATA

1. Research Assistant ----------------

2. Questionnaire No.-------eer=sezneo

3. Sample Area-----------------nnncens

4. Sample Point N0O.---=---===-=-------

B. HOUSEHOLD DATA

1. Respondent

a) Position in Household----------- (b) Age (optional)--------snnnn---
c¢) Dependents---- (d) Occupation
C. URBAN DEVELOPMENT

1. Indicate means of developing this site/plot into a house.

MEANS COST(KSh)
a) Direct Purchase  ~ —-eemeeeeeee-
d) Mortgage @ eeemeeeeeeee-

¢) ForEmployer = eeeemeeeeeee-
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d) Self-Built e
e) Inheritance 00 seeemmmmee

f)Other e

3. Source of money for development of your plot. [Show with "X"].
SOURCE OF DEVELOPMENT FINANCE

a) Informal Borrowing/Loans ~ -=--seseee--

b) Personal Saving(s) = -

¢) Cooperative Loan ~ seemmemmeeees

d) Commercial Bank -

e) Housing Finance Company -

f) Employer Loan e

g) Other Sources ~ meeemesmeeees

4. If 3(d) or {(e) above, indicate the following,

ITEM MEASURE
a) Sizeof Plot - Acres
b) Cost of Plot Q] J———

D. PLANNING OF URBAN LAND DEVELOPMENT
1. Indicate planning services sought for this (your present) development.
[Show with "X"].

TYPE Of Building Building Plan Site Site Plan None (did
PLAN Plan Approval Plan Approval these myself)

a. b. R | R R

2.1f a, b, ¢, or d in E1 above indicate where planning services were sought.

TYPEOF Building Building Plan  Site  Site Plan
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PLAN Plan Approval
SOURCE OF
PLANNING SERVICE
Private Planners Q.=emeemn } —
Private Architects  a.----—- [} S—
Physical Planning
Department a.------e J—
Department of
Land Q.-mmmm- b.-------
Land Buying/Selling
Company a.----e-- | J—
Land Cooperative
Society .--m-em- | y—
Others [name] Q.-mmmemn [} —

Plan Approval

R [U—
U —
RN J—
A Ju—
LY p—
RN, J—
PR, JU—

3. If "None" in Ele above, why were no planning services were not sought,

4. Which of the following was/is planned and put in place to service your

land/plot by the time you implemented your development.

INFRASTRUCTURE COSTTO CORPORATION COMPANY YEAR

YOU (KSh) (AGENCY)

a) Accessibility
(Street)

b) Earth/Paved
(name)

¢) Communication
(Telephone)

e) Sewer Trunk
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f) Energy
(Electricity) e emeeeem mmemeees e seeeeeee

gyWater ~ seeeem e e
5. If "NOT IN PLACE" in D4 above in any of the services indicate expected

date/year of provision.------ S~

6. Rank difficult infrastructure to get on your property/land in E4 above with
the most difficull first.

COSTTO ADMINISTRATIVE
YOU (KSh) PROCEDURE

a) --meemmmmn

b) - meemeeeee-

L

d) - e

) - eeemmeemees

E. PRIORITY PROBLEMS IN YOUR NEIGHBOURHOOD FOR THE LAST THREE
YEARS.

1. Indicate priority Planning problems. [ Show in order of priority by
assigning numbers 1,2,3,...n].
PROBLEM AREA PRIORITY
a) Planning For

Business (accessibility & land/space) ~ -------

b) Planning For housing (number, site organization,
internal space & land/space availability) -

¢) Industry/workshops (accessibility & compatibility
with surrounding property)  =meee-

d) Social services (education, health, etc
location & space/land) —

e) Environmental/recreation (natural places,
community open spaces  eeeees

f) Identifying investment priorilies (private and public)---------
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g) Others
(NAME) ~--mmmmmmmmmmmmmm oo mnaeees eeeeee

2. Indicate priority management problems. [Show in order of priority by
assigning numbers 1,2,3,...n].

PROBLEM AREA PRIORITY

a) Waste (collection & disposal [rom housing, working
and recreationplacesy -

b) Enforcement of planning regulations -

¢) Infrastructure and services (strects/road,
Communication, electricity and water supply) ——

d) Others
(name) ——————-

F. PLANNING LAW

1. Which African customs/knowledge can be used in planning of urban areas in

Kenya? Mention them against the lollowing.

AREA OF AFRICAN
APPLICATION CUSTOMS/KNOWLEDGE
a) Housing

b) Allocation/administration of land for urban
development s

¢) Responsibility of urban local authorities  -----=------r----—-

d) Role of urban planners

e) Any other (Name) ----=-=-m--mmx=rsr=-s-ssassncnnconannon
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Appendix 1D: Office Questionnaire for planning organizations

A. PERSONAL DATA

1. Research Assistant (name)---------=----------

2. Questionnaire No. —

3. Agency/Department  .----

4, Respondent (Position in Agency/Department; OPTIONAL)
B. RESPONSIBILITY OF AGENCY/DEPARTMENT.
1. Planning of land in Nairobi and bordering towns. [Please indicate with
"X"].
ALLOCATE PREPARE APPROVE APPROVE ADVICE

URBAN LAND URBAN LAND USE BUILDING ON
TO PLANS PLANS PLANS PLANNING

DEVELOPER

TYPE OF
LAND

a) Trust land —--mmmmee--  —-sseomee ememeeen mmmmmeee e
b) Government

land e T ——— e
¢) Company land -- SR VU ———

d) Cooperative land-—--  —-=wreeee e mmemmemn e

e¢) Land/Plot(s)
owned by
individuals --------=---  ===-=-ene- e —

2. Implementation of urban development plans in the region. [Please indicate

w1th "Y"].
FINANCE DEVELOPMENT  ENFORCE ADVISE
(development funded) PLANNING DEVELOPERS

REGULATIONS
a) Trust Land  --eeceremmeees e




b) Government Land ---—-----  sssemsemeesees 0 eemeeeeeees

¢) Company land ---eemmmrmeee  eeeemenenenaes

d) Cooperative -----------=-=---

e) Land/Plot(s)
owned by individuals -=----- e

3. Management of urban land development in the region. [Please indicate
with "X"].

FORMULATE FACILITATE PREPARE GIVE
POLICY FINANCING PROGRAMME ADVICE
/PROJECT
) ZONing ~ --meeeee-eesess T wmwImmmsms e
b) Waste collection
and disposal ------—------==- emmmmmemses  mmesssmsmssomes emeee-

¢) Industrial Land
development---—--=-=----=-

d) Housing development----

¢) Land development
community facilities-------

---------------------------------

f) Environmentally
Sensitive Areas--------=-="

--------------------------

g) Small scale business
enterprises--------=""""""""

h) Urban transportation-----

i) Other (name)----=---="""""

C. COORDINATION

1. With which other Agencies/Departmenls do your organization coordinate in

its responsibilities.

AGENCY/DEPARTMENT AREA OF COORDINATION
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D. COMMUNICATION OF PLANNING DECISIONS/POLICIES

1. What means are used to communicate planning decisions/policies/

a) Between your Agency/Department and other Agencies/Departments. [Please
indicate with "Y"}].
i) Unscheduled Meetings------- (i1i) Letters/Notices-------

it) Special Commitiee---------- (iv) Other (name)----------

b) Communication to developers and citizens in Nairobi City and bordering
Towns. [Please indicate with "X"].

i) Local Newspapers ----+-------- (iii) Official Gazette --------

ii) Local authorities notices--- (iv) Public (Barazas) ---------

v) A Planning Journal----------- (iv) Other (name)--------------

E. PLANNING LAW

1. What is the strength and weakness of Urban Planning Law in Kenya?

STRENGTH WEAKNESS
@)---mmemmmmemeene e - - m-mmmmmmemen
b)-- - B
c) --- - -

2 IMPROVEMENTS and/or LIMITATIONS have these strengths or weaknesses
contributed to planning in Nairobi City and bordering Towns? [Please indicate with

"Y").



IMPROVEMENTS

a) More developers submil

plans forapproval = emmeeeeeee-

b) Specific planning and authority
their responsibilities

¢) Approval of urban land use plan
d) Building plan approval ~ -----meeeee
e) Administration/allocation of
public land in urban areas ~ =-e--e-
f) Manage built environment
through zoning ==
g) Planning of Company and
cooperative urban land

269
LIMITATIONS

3. Which African customs/knowledge can be applied in planning of urban areas

in Kenya? Please mention them against the following.

AREA OF
APPLICATION

a) Housing

b) Administration/allocation of public land in
urban areas

¢) Planning responsibility of local authorities

d) Role of urban planners
we) Any Other (name)

AFRICAN
CUSTOMS/KNOWLEDGE




Appendix 2: List of Statutes

1. Agriculture Act (Chapter 318), 1986

2. Companies Act (Chapler 486)

3. Cooperative Act (Chapter 490)

4. Crown Lands Ordinance, 1902

5. Crown Lands Ordinance, 19135

6. Government LandS Act (Chapter 280), 1970 and 1984

7. Housing Act (Chapter 117), 1972

8. Indian Transfer of Property Act, [897

9. Kenya Constitution

10. Law of Succession Act (Chapter 160), 1981

11. Law of Contract Act (Chapter 23)

12. Land (Group Representative Act, Chapter 287), 1968

13. Land Acquisition Act (Chapter 295), 1968

14. Land Control Act (Chapter 302), 1981

15. Land Planning Act (Chapter 303), 1970

16. Local Government (African District Councils) Ordinance, 1946
17. Local Government Act (Chapter 265), 1968

18. Local Authorities Service Charge Act (Chapter 274), 1990

19. Local Government (Adoptive By-Laws)(Building) Order, 1968 and Local
Adoptive By-Laws) (Grade II Building) Order and 1968

Government

20. Magistrates jurisdiction (Amendment Act No.11), 1981

21. Mazrui Lands Trust Act (Chapter 289), 1962

99. Memorandum on the Town Planning and Development Ordinance, 1931

23. Municipalities Ordinance (Municipalities Act Chapter 136, 1948), 1928

24, Native Authority (Amendment) Ordinance, 1924
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25. Native Lands Trust Ordinance, 1932

26. Native Trust Land (Amendment) Ordinance, 1932

27. Native Lands Trust Ordinance, 1938

28. Native Land Tenure Rules, 1959

29. Native Land Registration Ordinance, 1959

30. Native Land Registration (Special Areas) Ordinance, 1959

31. Public Health Act (Chapter 242), 1972

32. Public Health (Division of Lands) Ordinance, 1928; (Chapter 131, 1948)

33. Registered Land Act (Chapter 300), 1977

34. Town Planning Ordinance, 1931 (Town Planning Act (Chapter 134, 19438)

35. Townships Ordinance, 1931 (Townships Act Chapter 133, 1948)

36. Townships Private Streets Ordinance (Townships private Streets Act Chapter 135,
1948), 1924

37. Trust Land Ordinace, 1939, Revised to Trust Land (Act Chapter 288), 1962

38. Valuation for Rating Act (Chapter 266) 1984
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Appendix 3A: Cost of transformers to consumers

CAPACITY OF
TRANSFORMER
(KVA)

NUMBER
OF
PHASES

COST (KSH)
1991 1992 1993

25 Kilo Amperes

3

48,232 -~ 233,000

25 Kilo Amperes

50 Kilo Amperes

85,000

= 59,000

50 Kilo Amperes

68,590 81,000

338,000

100 Kilo Amperes

358,

91,612 --

200 Kilo Amperes

121,171 - =

Source: Kenya Power and Lighting Company, 1991, 1992 and 1993 price design list.

Appendix 3B: Comparative cost of electrical power transmission poles in

new installations

HEIGHT OF POWER TRANSMISSION

COST PER POLE (KSH)

WOODEN POLES IN METRES(M) 1991 1992 1993
8.5 M (light) - - 661.46
8.5 M (medium) .- - 1,329.37
9.8 M (light) - - 1,113.74
| 11.0 M (light) -- 1,665 1,393.72
11.0 M (medium) 1,850 1,732 -
11.0 M (stout) 1,850 2,357 -
12.2 M (light) - -~ 1,425.78
12.2 M (medium) 1,650 2,042 -
13.2 M (stout) 2,160 2,160 -
13.7 M (medium) 2,100 - e
13.7 M (stout) 2,900 3,045 ;
-- 2,922 -

Source: Kenya Power and Lighting Company 1991, 1992 and 1993 price design list.
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Appendix 3C: Unit cost of wire and pole fittings; and unit cost of labour and

transportation of electrical material to the consumer during installation

1. CATEGORY OF ELECTRICAL WIRE

COST PER UNIT (KSh)

AND FITTINGS 1991 1992 1993
72 mm sq. Steel Coded Alurninium

(SCA) per metre 33 36 -
Terminal Pole fittings 260 - --
Section Pole Fittings 620 2,893 3,850
2. LABOUR AND CATEGORY OF COST (KSh)

TRANSPORT 1991 1992 1993
One gang (15 people) per day 3,600 3,200 --
One Lorry (to carry material) per

km 25 25 --
One Pick Up (to carry material) per

km 15 24 -

One Saloon car (transport) per
Engineer

Source: Kenya Power and Lighting Company 1991, 1992 and 1993 price design list.

8.81

11.1



Appendix 4: Cost of Telephone, Electricity, Water Supply and Sanitation by

consumers (land owners) in Langata Development; Alli Juja-Wendani;

Mwana Mukia; Ongata Rongai and Kinoo

LANAGATA DEVELOPMENT
(Cost in KSh)

Questionnaire

Telephone

Sanitation

5,000

Electricity

Water

3,000

3,000

60,000

160,000

25,000

70,000

30,000

ALL JUJA-WENDANI o
(Cost in KSh)
Questionnaire | Telephone Electricity Water Sanitation

1 - - - -
2 - = — —
3 - - - -
4 40,0 .. = 20,
5 20,000 5,000 -
6 20,. -
7 - - -
B = -
9 2 - 5,000 -
10 8,000 20,000 - 30,000
11 - 40,000 - =
) - 30,000 7
13 - = - -
14
15 -
16 15,000
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Appendix 4...continued

MWANA MUKIA
(Cost in KSh)

Questionnaire Telephone Electricity Water Sanitation
1 3,000 10,000 10,000 5,000
2 2,000 70,000 5,000 -

3 -~ 30,000 4,000 8,000

4 3,000 15,000 5,000 7,510

5 3,000 60, 4,000 12,

6 1,300 15,000 3,500 10,

7 5,000 16,000 4,000 -

8 1,200 60,000 3,500 -

9 -- 120,000 12,000 20,

10 -- 100,000 25,000 10,000
6,000 30,000 7,000 27,
7,000 160, - 3,500

ONGATA RONGAI
(Cost in KSh)
Telephone Electricity Sanitation
- 15,000 -
16,000

-- 1,500
-- 35,000 e
5,000 10,000 24,000

- 20,000
8,000 10,000

26,000 40,000

6,500
2,000

6,650
5,000
4,500
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Appendix 4 ...continued
KINOO

(Cost in KSh)
Questionnaire Telephone Electricity Sanitation

15,000

2,000

wlolololwl=l ===
g i [ g Pd e o e 1 o 1 el o et =0 Rd ol B o K R Aed L

e ]
o

Source: Ficld survey.

SUMMARY OF THE TOTAL NUMBER OF HOUSEHOLDS WITH SERVICES IN LANGATA DEVELOPMENT, ALLI
JUJA-WENDANI, MWANA MUKIA,ONGATA RONGAI AND KINCO '
S I

Telephone Electicily Water anitation
Number and 24 42 22 17
Percentage ol (28.9%)} {50.6%) (26.5%) {20.5)

Households
Levels of Cost For Electricity in Kinoo and Ongata Rongai

Those who paid less than KSh 5,000: Those who paid between KSh 5,000 and KSh 35,000:
11outof 18 = 61.1% T
7outof 18 = 389%




Appendix 5: Cost of land development per plot in Karen Langata

Cost of Land Development (KS
1 2,000,000
2 1,800,000
3 1,000,000
4 600,000
5 2,500,000
6 1,300,
7
8
9

10

Questionnaire

500,
1,800,000

126, . '
1,000, .
Ti 2,000,

12 250,
Total 14,976,000
Average cost of development 1,248,

Source: Field survey.

Note: A summary of sources of finance for land development in Karen Langata is presented on
Table 7.18.
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Appendix 6A: Size of Sample plots in Karen Langata

iZE OF PLOTS FREQUENCY | PERCENTAGE | CUMULATIVE | CUMULATIVE
(acres) FREQUENCY | PERCENTAGE
LESS or EQUAL0.25 | 2 [1] 6.8[4.2) 2 [1] 6.8 [4.2]
0.26 - 0.50 1 [0] 3.3[0.0] 3 [1] 10.1 [4.2]
0.51-0.75 1_[0] 331001 |4 1] 13.4 [4.2]
0.76 - 1.00 1 [5] 3.3[20.8] | 5 [6] 16.7 [25.0]
1.10-1.25 0 [0] 0.0[0.0] | 5 [6] 16.7 [25.0]
1.26 - 1.50 0 [0] 0.0]0.0] 5 [6] 16.7 [25.0]
1.51-1.75 0 [0] 0.0[0.00 | S [6] 16.7 [25.0]
1.76 - 2.00 0 (1] 0.0[4.2] 5 [7] 16.7 [29.2]
2.10-2.25 4 [4] 13.3[16.6] | 9 [11] 30.0 [45.8]
2.26 - 2.50 0_[0] 0.0[0.01 !9 [11] 30.0 [45.8]
2.76 - 3.00 0 [1] 0.0[4.2] 9 [12] 30.0 [45.8]
OVER 3.00 21 [12] 70.0[50.0] | 30 [24] 100.0 [100.0]
TOTAL 30 [24] 100.0 30 [24] 100.0

Source: (a) Ministry of Lands, Land Registry 1993 for data not in brackets.

(b) Field survey for data in brackets.
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Appendix 6B: Size of sample plots in Spring Valley 175

SIZE OF PLOTS
(acres)

FREQUENCY

PERCENTAGE

CUMULATIVE
FREQUENCY

279

CUMULATIVE
PERCENTAG

LESS or EQUAL
0.25

7 1]

26.9 [12.5]

7 (1]

26.9 [12.5]

0.26 - 0.50 8 [2] 30.8 (25.0] | 15 [3] 57.7 [37.5)
0.51 - 0.75 0 [0] 00 (0.0 | 15 [3] 57.7 [37.5]
0.76 - 1.00 2 [5] 7.6 [62.5) | 17 [8] 65.3 [100.0]
1.10 - 1.25 0 [0] 0.0 0.0] | 17 18] 65.3 [100.0]
1.26 - 1.50 1 [0] 39 0.0 | 18 [8] 69.2 [100.0]
1,51 -1.75 1 [0] 39 [0.0] | 19 [8] 73.1 [100.0]
176 -2.00 2 [0] 76 [00] | 21 [8] 80.7 [100.0]
2.10-2.25 3 [0] 115 [0.0] | 24 [8] 92.2 [100.0]
2.26 - 2.50 1 [0] 39 [0.0] | 25 (8] 96.1 [100.0]
| 251-275 1 [0] 39 [0.0] | 26 [8] 100.0 [100.0]
2.76 - 3.00 0_[0] 00 [0.0] | 26 [8] 100.0 [100.0]
OVER 3.00 0 [0] 0.0 0.0] | 26 [8] 100.0 [100.0]

TOTAL

26 [8]

100.0

100.0 [100.0}

Source: (a) Ministry of Lands, Land Registry 1993 for data not in brackets

(b) Field survey for data in brackets.

175 Although the number of respondents in Spring Valley was low because many of those who were asked
10 participate by responding (0 the questions in the questionnaires declined, information on plot sizes (data
in the brackets) rellect a pattern similar to that of data from the Land Regisiry where more data was

available. The table shows that most plots in the arca are below 1.0 acres,



Appendix 7A: Sample plot transactions in Karen Langata for twelve years,

1981 - 1992
YEAR NUMBER OF PLOT PERCENTAGE | CUMULATIVEPLOT CUMULATIVE
TRANSACTIONS TRANSACTIONS PERCENTAGE
1981 6 16.7 6 16.7
1982 4 11.0 10 27.7
1983 1 2.8 11 30.5
1984 2 5.6 13 36.1
1985 1 2.8 14 38.9
1986 2 5.6 16 44.4
1987 4 11.0 20 55.5
1988 5 13.9 25 69.4
1989 6 16.7 31 86.1
1990 2 5.6 33 91.7
1921 3 8.3 36 100.0
0 0.0 36 100.0
36 100.0

Source: Ministry of Lands, Land Registry 1993.
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Appendix 7B: Sample plot transactions in Spring Valley for twelve years,

1981 - 1992

NUMBER OF PLOT PERCENTAGE CUMULATIVE PLOT CUMULATIVE
TRANSACTIONS TRANSACTIONS PERCENTAGE

7.7 2 1.7

5 19.2

5 19.2
23.1

231

57.7

73.1

Source: Ministry of Lands, Land Regisury 1993,



Appendix 8: Cost of land development and cost of land per plot in Langata

development, Alli juja-Wendani and Mwana Mukia

Cost of Development Per Plot (KSh)
Questionniare | Langata Development Alli Juja-Wendani Mwana Mukia
1 500,000 180,000 80, ..
250,000 100, 250,
100, .. 750,000 150,000
600, 160,000 500, . :
150,000 300, 100,
200, 350, 200,
82, . 400, 140,000
130,000 102, 60,
26,000 500. 82, .-
400,000 2,000, 225,
300, 300, 20, !
- 800, e
-- 200,
- 20,
- 150,000
2,737,000 6,312,000 2,607,
248,818.18 420,800 200,538.46

O 0 N O se w

—
o

=9
-t

Y
n

Source: Field survey.

A SUMMARY OF PERSONAL SAVINGS AND COOPERATIVE LOAN SOURCES OF FINANCEFOR LAND
DEVELOPMENT IN LANGATA DEVELOPMENT, ALL JUJA-WENDAN] AND MWANA MUKIA
_._______—_———'-—_—-—"—'"-“_'-_——
Sample Area Number of Respondents Percentage Respondents
Lanagata Development 9 out of 12 75.0

Alli Juja-Wendani 10 out of 15 66.7

Mwana Mukia 9 out of 12 75.0
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Appendix 8 ...continued

Cost of Land Per Plot (KSh)

Questionnaire Langata Development | Alli Juja-Wendani Mwana Mukia
1 40,000 70,000 40,200
2 15,000 30,000 60,000
3 15,000 60,000 20,200
4 35,000 50, " 60,000
5 40,000 70,000 60,000
6 10,000 80,000 40,200
7 20,000 15,000 8,
8 10,000 25,000 16,200
9 45,000 - 21 -3
10 10,000 -- 15,000
11 40,000 - 50,000
12 40,000 - 47,000
320,000 400,000 437,000
Average cost 26,666.67 50,000 36,416.67

Source: Field survey.



Appendix 9A: Size of sample plots in Kinoo

SIZE OF PLOTS (acres) FREQUENCY | PERCENTAGE | CUMULATIVE | CUMULATIVE

FREQUENCY | PERCENTAGE

LESS or EQUAL0.25 [ 13 [11] 433 [42.3] | 13 [11) | 43.3 [(42.3)
0.21 - 0.50 6 (1] |[2001[39] | 19 [12] | 63.3 [46.3]
0.51-0.75 2 [1] 6.7 (391 | 21 [16) [ 70.0 [50.1]
0.76 - 1.00 3 [3] 10.0 [11.5)| 24 [16] | 83.3 [61.6]
1.10-1.25 1 [0] 3.3 [00] | 25 [16) | 93.3 [61.6]
1.26 - 1.50 3 [0] 10.0 [0.0] { 27 [16] | 93.3 [61.6]

" 1.51-1.75 0 [0] 0.0 [0.0] | 28 [19] | 93.3 [61.6]
1.76 - 2.00 0 [3] 0.0 [11.5) | 28 [19] | 93.3 [73.1]
2.10-2.25 0 [0] 0.0 [0.0) | 28 [19] | 93.3 [73.1]
2.26 - 2.50 0 [1] 0.0 [3.9] | 28 [20] | 93.3 [77.0]

| 251-2.75 0 [0] 0.0 [4.0] | 28 [20] | 93.3 [77.0]
2.76 - 3.00 0 [3] 0.0 {11.5) | 28 [23] | 93.3 [88.5]
OVER 3.00 2 {3] 6.7 [11.5] | 30 [26] | 100.0 [100.0]

TOTAL 30 [26] 100.0 100.0

Source: (a) Ministry of Lands, Land Registry 1993 for data in brackets.

(b) Field survey for data in brackets.
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Appendix 9B: Size of sample plots in Ongata Rongai

T SIZE OF PLOTS (acres) | FREQUENCY | PERCENTAGE | CUMULATIVE | CUMULATIVE
FREQUENCY | PERCENTAGE
LESS or EQUAL 0.25 | 4 [l14] 23.5[73.7] 4 [14] 23.5 [73.7]
0.26 - 0.50 4 [4] 23.5[21.0] 8 [18] 47.0 [94.7]
0.51 - 0.75 0 [0] 0.0 [0.0] 8 [18] 47.0 [94.7]
0.76 - 1.00 1 [0] 5.9 [0.0] 9 [18] | 52.9 [94.7]
1.10 - 1.25 0 [0] 0.0 [0.0] 91181 | 529 [94.7)
1.26 - 1.50 0 1] 0.0 [5.3] 9 [19] | 52.9 [100.0]
1.51-1.75 1 [0] 5.9 [0.0] 10 [19] 58.8 [100.0]
1.76 - 2.00 0 [0] 0.0 [0.0] 10 [19] | 58.8 [100.0]
2.10-2.25 0 [0] 0.0 [0.0] 10 [19] | 58.8 [100.0]
2.26 - 2.50 0 [0] 0.0 [0.0) 10 [19] | 58.8 [100.0]
2.51-275 0 [0) 0.0 [0.0] 10 {19 | 58.8 [100.0]
2.76 - 3.00 1 [0] 5.9 [0.0] 11 [19] | 64.7 [100.0)
OVER 3.00 6 [0] 35.3[0.0] 17 [19] 100.0 [100.0]
TOTAL 17 [19] 100.0 17 [19] 100.0 “

Source: (a) Ministry of Lands, Land Registry 1993 for data not in brackets.

(b) Field survey for data in brackets.




Appendix 9C: Size of sample plots in Kangemi

SIZE OF PLOT (acres)

FREQUENCY

PERCENTAGE

CUMULATIVE
FREQUENCY

CUMULATIVE
PERCENTAGE

286

LESS or EQUAL 0.25

21 [3]

70.0 [50.0]

21 [3]

70.0 [50.0]

0.26 - 0.50

4 [0]

13.3 [0.0]

25 [3]

83.3 [50.0]

0.51 - 0.75

0 [0]

0.0 [0.0]

25 [3]

83.3 [50.0}

0.76 - 1.00

1 0]

3.3 [0.0]

26 (3]

86.6 [50.0]

1.10 - 1.25

0 [0]

0.0 [0.0

26 3]

86.6 [50.0]

1.26 - 1.50

0 [0

(0.0 [0.0]

26 [3]

86.6 [50.0]

1.76 - 2.00

0 [0]

0.0 [0.0]

26 [3]

86.6 [50.0]

2.10-2.25

2 [0]

0.0 [0.0]

28 (3]

93.3 [50.0]

2.26 - 2.50

0 [0]

6.7 [0.0]

28 [3]

93.3 [50.0]

2.51-2.76

0 0]

0.0 [0.0]

28 [3]

93.3 [50.0

2.76 - 3.00

0 0]

0.0 {0.0]

28 (3]

93.3 [50.0]

QVER 3.00

2 (3]

6.7 [50.0]

30 [6]

100.0 [100.0]

TOTAL

30 [6]

100.0

30 [6]

100.0

Source: (2) Ministry of Lands, Land Registry [993 for data not in brackets.

(b) Field survey for data in brackets.



Appendix 10: Cost of land development per plot in Kinoo and Ongata; land

Selling prices per plot in Kinoo and cost of land per plot in Ongata Rongali

Cost of Development Per Plot (KSh)

Questionnaire Kinoo Ongata Rongai
1 30,000 1,900,
2 300, 150,
3 80,000 25,
4 85, | 700,000
5 20,000 800,
6 10,000 1,200,
7 5,000 700,000
8 200, 20,
9 400, 220,
10 220,000 600,
11 100, _ 250,
12 - 400,
13 - 600,
14 - 100, .
15 - 100,000
16 - 500,000
17 - 14,000
18 - 480,
Total 1,450,000 8,759,
Average cost 131,818.18 486,661.11
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Appendix 10 ...continued

Cost of Land Per Plot (KSh)

Questionnaire | Intended Plot Selling Price in Actual Cost of Plots in Ongata
Kinoo Rongal
100, 150,000
150,000 20,000
170,000 60,000
175,000 70,
200,000 120,000
250,000 80,000
200,200 20,000
540,000 50,000
250,000 40,000
+ 2,400,000 180,000
480,000 180,000
2,000,000 12,000
200,000 30,000
640,000 30,000
80,000 --
Total 7,835,000 1,042,000

ol &l Sl ol 21 3| o] o| Nl o] o s | eofro| —

Average cost 522,333.33 74,428.57

Source: Field survey.

A SUMMARY OF PERSONAL SAVINGS AND COOPORATIVE LOAN SOURCES OF FINANCE FOR LAND
DEVELOMPENT IN KINOO ANDONAGATA RONGAI

Sample Area Number Respondents Percentage
Respondents

Kinoo 23 out 26 88.5

Ongata Rongai 9 out of 18 50.0




Appendix 11A: Sample of plot transactions in Kinoo for twelve years, 1981

-1992

| YEAR NUMBER OF PLOT PERCENTAGE CUMULATIVE PLOT | CUMULATIVE

TRANSACTIONS TRANSACTIONS PERCENTAGE
1981 3 10.7 3 10.7
1982 0 0.0 3 10.7
1983 3 10.7 6 21.1
i 1984 1 3.6 7 25.0
1985 2 7.1 9 32.1
1986 3 10.7 12 42.8
1987 4 14.3 16 57.1
1988 4 14.3 20 71.4
1989 4 14.3 24 85.7
1990 2 7.1 26 92.8
1991 1 3.6 27 96.4
1992 1 3.6 28 100.0
28 100.0

Source: Ministry of Lands, Land Registry 1993.
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Appendix 11B: Sample of plot transactions in Ongata Rongai for twelve

years, 1981 - 1992

NUMBER OF PLOT | PERCENTAGE

TRANSACTIONS

CUMULATIVE PLOT
TRANSACTIONS

CUMULATIVE
PERCENTAGE

6.25

6.25

6.25

12.50

6.25

18.75

2 12.5 31.25
3 18.75 50.00
2 12.50 10 62.50
2 12.50 12 75.00
0 0.0 12 75.00
1 6.25 13 81.25

6.25 14 87.50

6.25

93.75

6.25

100.0

100.0

Source: Ministry of Lands, Land Registry, 1993.

100.0




Appendix 11C: Sample of plot transactions in Kangemi for twelve years,

1981 - 1992

—_—
[ YEAR NUMBER OF PLOT | PERCENTAGE CUMULATIVE PLOT

TRANSACTIONS TRANSACTIONS
1981 5 16.7 5 16.7 I
1982 1 3.3 6 20.0

16.7

11

36.7

10.0

14

46.7

6.7

16

53.4

20

66.7

21

70.0

21

70.0

25

83.3

25

83.3

30

100.0

30

100.0

30

Source: Ministry of Lands, Land Registry 1993.

100.0
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Appendix 12: Distribution of land uses in Kinoo, Ongata Rongai and

Kangemi sample plots

LAND USETYPE

FREQUENCY

PERCENTAGE

CUMULATIVE PERCENTAGE

OF PLOTS FREQUENCY OF | CUMULATIVE
1. KINOO PLOTS FREQUENCY
Residential 4 13.8 4 13.8
Commercial 2 6.9 6 20.7
Residential/
Commercial 9 31.0 15 51.7
Agriculture 14 48.3 29 100.0
TOTAL 29 100.0 29 100.0

2.. ONGATA RONGAI

Residential 15 57.7 15 57.7
Commercial 2 7.7 17 65.4
Residential/

Commercial 4 15.3 21 80.7
Agriculture 1 3.9 22 84.6
Community 1 3.9 23 88.5
Vacant 3 11.5 26 100.0
TOTAL 26 100.0 26 100.0
3. KANGEMI

Residential 7 23.3 7 23.3
Commercial 5 16.7 12 40.0
Residential/ 24 80.0
Commercial 12 14.0

Agriculture 5 16.7 29 96.7
Community 1 3.3 30 100.0

TOTAL

Source: Ministry of Lands, Land Register, 1993.
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