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ABSTRACT

This study set out to assess the nuturc of non-cooperation by witnesses during trial of criminal
cases, a case of Kiambu Law courts, The main objective of the study was to establish the nature
of non-cooperation by witnesses during trial of criminal cases in Kenyan courts. The study was
guided by the following specific objectives:- to establish the magnitude and typologies of
criminal cases that were terminated due to non-cooperution by witnesses at the Kiambu l.aw
Courts between the years 2008 and 2010; to establish personal and socio-economic
characteristics of non-cooperative witnesses; to identify specific factors that account for non-
coopcration by witnesses during the triul of criminal cases and to elicit remedial measures for
ensuring cooperation by witnesses during the trial of criminal cases at the Kiambu Criminal

Courts.

The units of observation were the court registers, court files, witnesses and the key informants,
rhe unit of analysis was pertinently, the problem of non-cooperation by witnesses during trial of
criminal cases at Kiambu I-aw Courts. The study was qualitative and purposive in nature, and
adopted an exploratory study design. 30 witnesses (main respondents) and 10 Key informants
that include: Magistrates. Advocates. Prosecutors. Police investigating officers and Court clerks

were also interviewed.

The study found that, a total of 272 serious cases were terminated between the years 2008 and
2010 due to non-cooperation by witnesses during trial. Terminated cases cut across all typology

of criminal cases. The magnitude of criminal cases terminated was thus very high.

The Study identified six major factors responsible for non-cooperation by witnesses during trial
of criminal cases. These include; Intimidation, Luck of trust in luiw enforcement, the adversarial
nature of the triul process, lengthy trial process due to frequent adjournments and community’'
tics. Other factors include personal and socio-economic characteristics of individual witnesses

such as age, gender, social class and status.

The following major recommendations were suggested to planners, policy makers and
administrators of Criminal Justice System;



rhcre is an urgent need to fully operationulizc the Witness Protection Act (2006) and establish
Victim/Witness Agency and Programs that would factor in Emergency Relocation and Support
of intimidated Witnesses. Where appropriate a specific contact person should be on cull 24 hours

to mitigate on victim or witness intimidation concerns.

To build trust in the Agencies of the Criminal Justice System, the government should criminalize
the sharing of confidential court reports with criminals and weed out corrupt police investigating
officers. The study suggested the establishment of cooperation between agencies of the Criminal
Justice System and other State Corporations with related ugcncics eg. Communication
Commission of Kenya (C.C.K) and Safaricom Limited. Such cooperation should aim to monitor
and recover all phones sneaked into prison unnoticed. The study also recommended tliat Kenya's

adversarial model of trial be replaced.

To avert lengthy trial processes through frequent adjournments, the study recommended an
Increase of government experts so that processing of expert reports (such ballistic reports and

government chemist reports) can be prompt in order to expedite trial processes.



CHAPTER ONE: INTRODUCTION

1.1 Background of the Study

Ihe Criminal Justice System is the society's instrument of social control. It is a system of law
enforcement, adjudication, and correction that is directly involved in the apprehension,
prosecution, and control of those charged with criminal offences (Siegel, 2007). It is responsible
for protecting the public, maintaining order, enforcing the law. identifying the transgressors,
bringing the guilty to justice, rehabilitation and treating criminal behavior. The Criminal justice
system comprise of three main parts or sub-systems, namely: Law Enforcement. Legal Sub-

system and the Correctional Agencies.

The Law Enforcement sub-system is charged with investigation of crimes and apprehension of
suspects, after which, it may prefer charges to suspects before channeling them to court for
adjudication. The I"cgal sub-system is responsible for determining whether the criminal suspect
is guilty as charged. It does this through a trial process conducted by a duly constituted court of
law. presided over by a Magistrate or Judge. The trial process involves calling of witnesses,
examination of witnesses by the Prosecutor and the defense, recording of evidence by the judges
or magistrates and finally, a ruling by the presiding Magistrate/Judge. On its part. Correctional

sub-system is charged with the rehabilitation of offenders.

The court process has four main actors, namely the Magistratc/Judgc. Prosecutor. Defense
Attorney, and the witness. The Magistrate/Judge leads the whole trial process; records evidence
from witnesses; determines the guilt or innocence of the accused person and decides on what
sentence to pass He or she also makes the decision to either remand or bail the accused person.
Technically, the court prosecutor is the people’s attorney responsible for representing the public
in criminal matters. He represents the state at criminal trials and also guides witnesses when
adducing evidence in Court. On the other hand, the Defense Attorney helps the defense witnesses

to give their testimony which is aimed at rebutting the evidence of the prosecution witnesses.

A witness is someone who has first hand information or knowledge about a crime or significant
event through his/her senses, i.e. through his/her sight, hearing, perception or any other of his/her

senses. 1his information helps to certify important considerations about a crime. What a witness
I



states in court amounts to what is normally referred to in legal jargon as evidence. Witnesses arc
often required to testify in trials so as to prove the guilt or innocence of the accused person. By
so doing, they enable courts to administer justice to all the concerned parties. Delivery ofjustice
is determined by the weight of evidence adduced by witnesses. Witnesses thus form a crucial
link in the functioning of the agencies of the Criminal Justice Systems all over the world.

Without this link, dispensation of Criminal Justice would be a nightmare.

Procedurally. due process demands that the purpose of any Criminal Justice System is to prove
the guilt of a suspect beyond any reasonable doubt, in a fair trial, as a condition for imposition of
a sentence by ajudicial officer (Herbert Packer, 1968). Thus, in a Criminal trial. Witnesses may
be called by the prosecution or the defense in order to testify. Conventionally, there are two main
categories of witnesses in a criminal case namely: The prosecution and Defense witnesses.
Defense witnesses are those witnesses who testify in favor of the suspect, where- as Prosecution
witnesses arc those who testify evidence in favor of the complainant or the slate. Witnesses
include the victim(s) of crime (i.c. the main witnesses), eye witness, expert witness and
investigating police officers. Expert witnesses include medical doctors, document examiners and
government chemist experts, among others. All these witnesses arc sometimes required by the
court to give evidence in order to prove the commission of nil alleged offence. In most cases,
witnesses go to court in response to a Police bond to attend Court. Sometimes, special witnesses,
for example, expert witnesses attend court in response to Court summons served through police
investigation officers. Court summons are issued to expert witnesses in time so that they can plan
to excuse themselves from duty in order to attend Court. Witnesses arc therefore expected to

cooperate fully by adducing evidence in court.

In many countries, the Law is silent on those witnesses who refuse or fail to cooperate, but in the
in the US. every citizen has a duty to testify whenever required to by a Court of Law. lhis is an
essential clement of civilized life (Edna, 1999). Even a death threat cannot be a sufficient legal
excuse to abstain from testifying. As such, the United States Supreme Court has indicated clearly
that not even the fear of death can obviate tliis obligation (Anthony 1999). It is therefore a
serious crime punishable by law. Besides, to enhance cooperation by witnesses, US Congress
passed the Organized Crime Control Act of 1970 und created Witness Security Programs to

2



provide protection and security to intimidated witnesses who testify against persons involved in
organized crime or other serious offenses, by way of relocating and supporting them (Denzin,
1989). Here in Kenya, that is not the case. Non-cooperation for instance, by not attending court
during trial even after the witness is duly bonded by the police is not a criminal offence. In most
cases the state docs not do much to pursue such witnesses. As far as refractory witnesses arc
concerned, the courts only react by putting them in remand for eight days and later terminate
such cases, if the witnesses further refuses to co-operate (CAP 75. Section 152 L.O.K). The state
has thus done very little to understand or address the problem of non-cooperation by witnesses
during trial, despite its implication on the rise in crime rates caused by termination of such cases.
It has now become a common trend by most witnesses, not to come forward to testify during
trial. Sometimes, even key witnesses’ such as victims of crime refuse to testify or even to appear
in court during trial, hence impeding the delivery of criminal justice in Kenya. Although there
arc other obstacles that hamper the delivery of Criminal Justice in Kenya, this study has singled
out non-cooperation by witnesses in the trial of criminal cases as a major impediment because of
the many cases that get terminated. Sometimes criminal cases get terminated even before the trial
starts because the witnesses do not appear in court. Sometimes cases get terminated in the middle
of the triul because of conflicting evidence or because the exhibits were not produced in court.
This has consequently led to a rise in crime trends in the country-. This study therefore intends to
explore the nature of non-cooperation by witnesses in Kenyan criminal courts, from the

perspective of Kiambu Law Courts.

12 Statement of the Problem

Hie recent United Nations Crime Survey in Kenya indicates that criminal behuvior is steadily
increasing (UN-llabitat. 2002). ITiis is despite having an operational Criminal Justice System
charged with the delivery of Justice. On the other hand, the agencies of the Criminal Justice
System namely: The Police, the Courts and the Corrections have increasingly become
exasperated by their failure to investigate, prosecute cases and punish offenders successfully,
since crucial witnesses do not come forward to give information owing to fear of retribution by
* vidual suspects or criminal groups. Given the high prevalence of non-cooperation by

witnesses, the Kenyan Criminal Justice System needs to explore intervention measures and instill
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confidence in witnesses lhat their safety is assured by a credible witness program (Napoleon.
2004). The norm here in Kenya is that during trial of criminal cases, the witnesses often fails to
appear before court, or may instead appear in court as required, but proceed to disown their
original statements, thus becoming hostile witnesses. Besides, some other forms of non-
cooperation by witnesses during trials c.g. giving of contradictory/confticting evidence have also

been documented.

It is within this context that this study aims at understanding the nature of the problem of non-
cooperation by identifying its causal factors, so as to inform policy formulation. There is little
information that explains non-cooperation by witnesses in the trial of criminal eases, a problem
that has almost stifled the delivery of Criminal Justice in Kenya. It is against this back drop Ihat
this study has been deemed necessary since it explores a virgin area of study, whose
understanding is long overdue. Besides, the study will generate information and add to the body
of knowledge by providing critical information regarding non-cooperation by witness during trial
of criminal eases. Key witnesses’ refusal to testify renders a criminal ease void in any court of
law. thus leading to termination of such cases. Following termination of such cases the suspects
will most likely return to the society to even commit more crimes. This has posed a significant
challenge to the process of criminal justice delivery in Kenya. Besides, getting witnesses to
testify in court is usually one of the biggest challenges prosecutors encounter in court cases
especially where the defendant has an association with an organized criminal group. Thus, some
criminal groups have effectively paralyzed tire criminal justice system by informally, but
effectively threatening retribution on anyone who attempts to testify against them.

Presently, non-cooperation by witnesses is so widespread in Kenya such that if there are no
witnesses to a crime, it’s likely that prosecutors will not pursue the respective cases. This state of
affairs results in termination of many criminal eases, thus stifling the Criminal Justice Process. It
is therefore against this backdrop that this study seeks to explore the nature of non-cooperation

by witnesses during the trial of criminal eases in Kenya, with a view to eliciting remedial
measures.



121 Key Research Questions
This study is guided by the following research questions;
1 To what extend docs intimidation of witnesses by the accused persons or by members of
a criminal gang contribute to non-cooperation by witnesses in the trial of criminal eases?
2. To what extent do frequent court adjournments contribute to the problem of non-
cooperation by witnesses in the trial of criminal eases?
3. What other likely factors contribute to non-cooperation by witnesses during trials of

criminal cases.

|J. Study Objectives
1.3.1 General Study Objective
To assess the nature of the problem of non-cooperation by witnesses during the trial of criminal

cases in Kenyan courts, with specific focus on Kiambu Law Courts.

1.3.2 Specific Study Objectives

1 Toestablish personal and socio-economic characteristics of non-cooperative witnesses

2. To establish the magnitude and typologies of criminal cases that were terminated due to
non cooperation by witnesses at the Kiambu Law Courts between the years 2008 and
2010.

3. To identify specific factors that account for non-cooperation by witnesses during trial of
criminal cases

4 To elicit remedial measures for ensuring the cooperation of witnesses during trial of

criminal eases at the Kiambu l.aw Courts

1.4 Justification of the study

Concern has been raised by the public over the Criminal Justice System’s inability to contain

crime within reasonable limits in Kenya (Muhoro. 2000). Toduy. because of insecurity, many

businesses in most Kenyan towns including Nairobi close very early due to crime. More over,

operations of government ministries have also suffered as a result of death or injuries suffered by

wnp oyecs victimized in crime. lime lost from work by victims of crime when they are
5



hospitalized or by witnesses when they are required to attend court to give evidence have also
A grave consequences such as impeding development (Safer world. 2004). Understanding the
magnitude of non-cooperation by witnesses during trial of criminal cases is thus critical.
Unfortunately. there is very little that has been done to date to establish the factors that account

for the problem of non-cooperation by witnesses in the trial of criminal cases.

Ihis study seeks to explore the nature of non-cooperation by witnesses during trial and its effects
on the functioning of the criminal justice process. The study also seeks to establish the
magnitude of the problem of non-cooperation by witnesses, the contributor)' factors and inform
policy formulation process in order to ensure cooperation by witnesses. Findings will therefore
be instrumental to inform Witness Protection Agencies and Programs that will provide Witness

Services such as long term relocation in order to guarantee witness security.

Ihe findings of the study may be used to fill knowledge gaps relating to the dispensation of
Criminal Justice in Kenya, or to interrogate and review the Criminal Justice System's structures

and processes Vvis-a-viz hon-cooperation by witnesses and rise in crime trends.

From an academic perspective, this area of study has been ignored by researchers for a long time
and is still u virgin area of study. The findings from the study may be used as a basis to carry out
further research. Besides, the study will generate information and add to the body of knowledge
by providing critical information regarding non-cooperation by witness during trial of criminal

cases.

1.5 Scope and Limitations of the Study

Hie study focused on criminal cases that were tried at Kiambu Law Courts between 2008 and
2010. In particular, the study will establish the magnitude and typologies of the terminated
criminal cases; personal and socio-economic characteristics of the non-cooperative witnesses,
lactors that account for non-cooperation by witnesses during trial of criminal cases and finally

elicit remedial measures for improving on witness cooperation during the trial phase of justice
delivery.



Due to geographical limitation and the limited sample size, the findings may not be generalized
to the entire nation. However given that non-cooperation by witnesses is becoming a global
phenomenon, knowledge generated through this study is likely to mirror the experience from
other courts in the country. The study is limited to cases tried at Kiambu Law Courts between the
years 2008-2010 only. Besides, the study is limited to Prosecution Witnesses only and not the

Defense Witnesses.

The study laced several challenges that may have had impact on access to several respondents

from whom data was expected.

First, the main respondents were to be located through cell phones. Their contacts were first to be
obtained front lists of witnesses in court files and police files where their contacts were to be
found. Court files and registers were to be located in dusty shelves, which exposed the researcher
to a great deal of healthy risks. Records were also not computerized. Raw data had to be
extracted from the dusty court files and court registers. After witnesses were reached on phone,
arrangements were made to meet with them for interview sessions. This made the study a very

expensive venture.

On the same note, data collection was at some point very sensitive in that, several respondents
became emotive because their colleagues died as a result of what they feared to be. “associating
with CJSA by giving evidence in court*’. Several respondents declined to give information

completely because of what they cited as personal reasons.
1.6. Definition of Key Terms and Concepts

The following key terms have been used in this research and will hear the following meanings as
defined below:

f riminal Trial: This term will be used to mean the process of adjudication.
Defense Attorney: This term will be used to mean the advocate of the suspect

f rinnnal Justice System: This term will be used to refer to the functionally related agencies

charged with the delivery ofjustice i.c. The Police, The Legal system and The Corrections.

7



Felonies: The term will be used to mean serious offences which carry a penalty of three years

imprisonment Or more.

Adversarial System of Trial: Will he used to refer to a system of trial where each side, i.c. the

Defense and the Prosecution hope to win at all costs.

Law Enforcement Agencies: Will be used in this study to refer to the police, courts and the
Prisons.

Witness: This term will be used to mean, a person with crucial information about a commission

ofacrime.

Evidence: The term will be used to mean pivotal information given by witnesses about

occurrences ofcrimc(s), without which there can be no trial or justice process.

Intimidation of Witnesses: The term will Ik used to mean physical violence, explicit or implicit

threats of physical violence, death threats and property damage.



CHAPTER TWO: LITERATURE REVIEW AND THEORETICAL FRAMEWORK

2.1 Introduction

This chapter examines the nature of the trial process in Kenya and also provides strong empirical
information on factors that account for non-cooperation by witnesses during the trial of criminal
cases. It further explains; the background of Witness Security Program. Review of Witness
Protection Act (2006) of Kenya as well as an in-depth explanation of non-cooperative behavior,
premised on relevant theories. These theories include: Theory of Reasoned Action. Theory of

Planned Action and Social Ecology Theory.

22 The Trial Process in Kenya

Odcgi (1993) observes that in law. the purpose of a court trial is to determine guilt or innocence
of a party charged with the violation of the criminal law. Trial process involves; calling

witnesses, hearing the case, hence locating the alleged crime in that continuum.

At independence. Kenya inherited an Adversarial System of Trial from the English Common
Law. The nature of this trial process is that, from the very beginning it casts doubt over the
veracity of the witness' testimony and is skewed in favor of the defendant. This process is
premised on the traditional principle tliat, ten guilty persons escaping punishment is better than
one innocent person being convicted (Katherine. 2001). Hence, a witness goes through three
rigorous examinations during trial in court to ascertain the truth of his/her testimony, namely;
Examination in Chief. Cross-Examination and Re-Examination. Examination in Chief is done by
the Court Prosecutor, who leads the witness to give his/her testimony in court. During
Examination in Chief the witnesses stales all what they know about a case. Then the Defendant
or his Attorney is given a chance to face the witness and examine him/her in what is referred to
in legal jargon as, Cross-Examination of the witness (CAP 75 LOK). The reason given for Cross-
Examination of witnesses is to undermine or impugn the credibility of the witness, so as to
persuade the court, that the witness said nothing that can be relied upon. This moment is
considered by witnesses to be very humiliating, embarrassing and degrading since defendants
mostly confront the witness by not only asking personal but also annoying questions, some of

which arc not even relevant to the case. Moreover, in such a crude contest between the parties,
9



nymy witnesses complain of mistreatment in the hands of the Criminal Justice Agencies
considering it unfair, especially if the witness was only acting voluntarily to further the public
good of ensuring Justice. Cross-examination aspect lias thus been widely blamed for hampering
the Justice Process by intimidating witnesses, hence the high levels of non-cooperation by
witnesses. Re-examination of witnesses is done by the Court Prosecutor to the witnesses to re-
align their evidence considered swayed off the track by the defense side during Cross-

Examination.

The adversarial nature of the trial process in Kenya thus scares most witnesses from coming
forward to testify' and as such also contributes to non-cooperation by witnesses in the trial of
criminal cases. This, in the long run. affects the dispensation of Criminal Justice in Kenya.
Anthony. (2009) it is argues that "Giving live testimony in an oral trial is intimidating and
embarrassing while the expectation of a confrontation with the defendants creates considerable
anxieties". Besides, it is also feared that members of the criminal gang may also attend court
purposely to intimidate witnesses within the court precincts even before trial begins, especially
when a member of the said gang is u defendant is u case. Sometimes members of the gang are
said to wear black clothes in Court informally intimidating or communicating death threats to
witnesses. Judicial intervention, in cushioning witnesses from such intimidulion and also from
inapnopriatc. overly aggressive and embarrassing questioning caused by the excesses of the trial

process will thus be useful.
2.3 Factors Responsible for Non-cooperation by Witnesses.

2J.1 Witness intimidation

Witness intimidation includes threats against a witness and victims of crimes (Voruz, 2005). This
problem strikes at the root of the criminal justice system since it denies critical evidence to police
investigators and prosecutors, thus undermining the confidence of whole communities and the
government’s ability to protect and represent them. Intimidation is known to occur in areas more
typically associated with high rates of crime, such as inner cities, high-density population areas
and those where co-operation between the community and police has traditionally been poor.
Offenders can create a general atmosphere of fear and non-cooperation with the Criminal Justice
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System such that while victims and witnesses of crime in the community may not be threatened
directly, their fear of reprisals is such that they are discouraged from reporting crime and/or from
giving evidence (Schiff. 2007).

Gang and drug-related intimidation may be case-specific or community-wide. Widespread
intimidation of entire neighborhoods can be as detrimental to witness cooperation as an explicit
threat made against an individual (Bhabhu, 1994). Each case-specific act of violence against
victims or witnesses promotes community-wide perception that any cooperation with the
Criminal Justice System is dangerous. Witnesses facing a threat to their personal safety are often
either incarcerated or placed under government protection. In several countries, for example in
the US. the problem of witness intimidation is beginning to impact on the investigation und
prosecution of crime. However there appears to be few and therefore inadequate comprehensive,
coordinated programs that address the issue. In Maryland, for instance, prosecutors, police
officers, judges, und victim advocates concur dial witness intimidation is widespread, increasing,
and has serious impact on the prosecution of crime (Voruz. 2005). The need to provide the safety
of witnesses was then emphasized, and constitutionalized. The Sixth Amendment of the U.S.
Constitution provides, in part, that "in all criminal proceedings, the accused shall enjoy the right
to confront the witness against him." Such protections were extended by the U.S. Supreme
Court to witnesses in state proceedings through the "Due Process Clause” of the Fourteenth
Amendment (Escobar. 1995). Here in Kenya, though the witness Protection Act (2006) was
established, its effects is yet to be realized since the Act has not yet been operationalized. This
seems to be one of the measures state should adopt if the criminal justice process is to be

salvaged.

Another critical issue concerns intimidation of victims and witnesses in and around the
courtroom. This common form of intimidation occurs when friends, relatives, and/or associates
of a defendant meet victims and/or witnesses along the court corridors, thus providing them an
opportunity to issue death threats against them. It has also been said that even in the courtroom
sometimes intimidation continues through gestures, especially when the victims and witnesses
m\\on the dock giving evidence, and is purposely intended to disrupt and frighten victims and or

so that they don't give their testimony in detail. Intimidation of litis nature is often
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very subtle, and as a result, can easily be missed by judges (Voruz, 2005). Whenever victims
and witnesses are intimidated, the justice system cannot be successful in prosecuting criminals;
fairly important cases may be dismissed due to lack of testimony and evidence, and
consequently, guilty criminals are set free. As more and more cases are lost due to issues of

witness intimidation or frightened citizens, communities arc strengthened in the belief that legal

system is unable to protect them.

Here in Kenya, the situation is not different. Intimidation within the Court precincts is possible
since majority of courts have no designated rooms that serve as waiting bays for court witnesses.
This study there fore intends to lind out whether intimidation of witnesses and also absence of

witness waiting bays in court is related to the rampant non-coopcrution by witnesses during trial

of criminal cases.

23.2 Mistrust of the Law Enforcement Agencies.

Investigating agencies in many countries, especially in the third world, do not have well qualified
officers in sufficient numbers (Murray, C. 1997). Often they have excessive work loads which
end up impacting on the quality of investigation adversely. Efficient investigation necessitates
qualified personnel commensurate with the work load. Besides, lack of resources such as
transportation, communication and office equipment affect the quality of investigations. In
several countries, investigating agencies suffer from one or more of these constraints, affecting
the quality of evidence adduced in court. Here in Kenya the situation is not different. There arc
instances where eases are terminated, with blame being apportioned to the police for shoddy
investigations or for failing to bond witnesses due to lack of transport. Such a failure, on the part
oi the Police is likely to cause disillusionment and mistrust of law enforcement and may promote
non-cooperation by witnesses, especially if it is happens repeatedly. No victim or witness is
likely to cooperate with the police, if for instance, he or she gets to know that the police will not
bond them or inform them about the date they are supposed to attend court to give evidence.
According to Morris and Maxwell (2001). the fact that judges arc recruited with limited or no
legal experience affects the role that they arc expected to play in the administration of justice,
with a serious ripple effect in the management of cases. Von Hirsch (2005) identifies the need to
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develop trial rules and procedures, the capacity to admit scientific and expert witness evidence;
the doctrine of precedent; an independent Judicial Services Commission; as well as. graded
sentencing guidelines to correlate the severity of sentencing better with the seriousness of the
offence. On the other hand. Walgravc (2001). argued that getting justice especially in all
Common Wealth Countries is difficult and the quality of Justice is poor, since the procedure of
trial in itself (adversarial system of trial) discourages witnesses from giving evidence to detail,
(due to its confrontational nature) resulting to a profound lack of trust by the population in the
ludicial system. Here in Kenya, the history of the Judicial System is the same; - It is often
accused by the public of corruption, subservient to Political interference and Putronage and
incompetence. All these allegations arc likely to affect the level of trust by witnesses hence, non-
cooperation during trials. This study therefore intends to find out whether the effect of trust in

the Judicial System affects the level of cooperation by witnesses during trials at Kiumbu Law

Courts.

2) J Community 1 ies

The communities in which gangs operate from are often worlds unto themselves, i.c. arc pluccs
where people live, attend school, and work, all within a radius of only a few blocks-from which
they rarely venture out. More importantly, victims and witnesses usually know the gang
members and defendants against whom they are asked to testify against. Typically, victims and
witnesses arc the children of the gang member’s friend’s, relatives, religious grouping,
classmates or neighbors (Siegel, 2007). These strong community ties are said to deter witnesses
from stepping forward to give evidence in court. It is likely that when such relations exist, people
become passionate and develop a feeling that coining forward to testify would be injurious to
entrenched relationships. This study therefore intends to test the effects of this factor on non-

cooperation by witnesses in Kenya during trial, with specific focus on Kiambu Law Courts.

2.V4 Adversarial Process of Trial

adversarial Process is a legal system that assumes truth to result from an open context or

competition between the prosecution and the defense, with the two parties acting as adversaries
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to each other (Louise. 1998). The two parlies present the image of a court room as a
battleground, or playing field, where contestants vie for victory. The emphasis of each side is
» inning at all costs" including among other things, undermining each other without concern for
truth Each side, acting in its self-interest, is expected to present facts and interpretations of the
lan- in a way most favorable to its interests. Through counter-argument and cross-examination,
each side is expected to test the truthfulness, relevance, and sufficiency of the opponent's
evidence. Moreover, in establishing a crude contest between the parties, there is a heightened
emphasis on character that frequently leads to degrading questioning in court. For example, the
defense side uses all manner of devices such as high tone of voice, facial expressions and
sophisticated language to unsettle a witness or even keep asking one question repeatedly so as to
annoy a witness. The adversarial system thus aims to constructively impugn the credibility of the
witness, so os to persuade the court that it is unsafe to rely on anything the witness said. lhis is
likely to result to what witnesses regard as degradation through unduly intrusive questioning on
apparently irrelevant matters that end up abusing them. For instance, witnesses complain that

asking victims of rape questions on their sexual history ends up abusing them even more.

Adversarial System of trial therefore, pits the prosecution against the defense, intimidates and
degrades witnesses thus scaring them away from coming forward to testify. That is why many
witnesses do not ordinarily come forward to testily in court during trial. lhis implies lliat the
adversarial process of trial is itself a big problem that impedes the process of Criminal Justice
delivery. This system is generally adopted in very many countries especially Common Law
Countries. Witness complaints about their treatment in court at the hands ofjudges and lawyers
arc intrinsically harder to address as they How from the logic of the adversarial model (Louise
1998). though applied in many countries, adversarial model of trial is a threat to Criminal
Justice Systems since it denies evidence to courts tlirough non-cooperation by witnesses. Ihis

study therefore intends to test the effect of this system of trial on non-cooperation by witnesses
during trial at Kiambu Law Courts.
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2 j .5 personal Characteristics

Morris (1974) and Ntarangwi (2003) argue that Witnesses differ depending on personal
characteristics such as age and gender. For example, older witnesses display behavior that is
dependable, organized, careful and thoughtful, with great attention to detail than younger
witnesses, hence their level of cooperation is higher during triul of criminal cases. The two
personal characteristics, they said affect the level of self efficacy as explained below;

2J-5.1 Age
Napoleon. (2004) observes that younger witnesses are less likely to participate during trial due to

language barrier which has been identified as a primary manipulative tool at the disposal of
lawyers in court, especially in the context of cross examination. For example, the use of
sophisticated language to children such as complex grammatical constructions in court, or use of
interrogative technique that makes little reference to their linguistic capacity, combine to
intimidate or bully younger witnesses lending to non-cooperation by such witnesses. This
scenario badly affects the dispensation of criminal justice by denying the courts, crucial evidence
that is needed in the process ofjustice delivery. Though there is little evidence here in Kenya
that explains the impact of age on non-cooperation by witnesses, this study is set out to test the

effect of age on non-cooperation by witnesses during trial.

2.3.5.2 Gender

Ntarangwi (2003) postulates that though both male and female witnesses equally volunteered to
give information to the police, their degree of cooperation with the Criminal Justice System
(( JS) differs especially during the trial phase. The confrontational nature of the adversarial trial
process und intimidation of witnesses by defendants scares away most female witnesses than
men. According to Muncic (2005) men elicit more respect than women at the time of witnessing,
irrespective of age, years of experience, method of practice, and field of practice. This perception
discouraged witnesses who were just acting voluntarily to further the public good by ensuring

justice is done, fhis study intends to test the effect of gender on non-cooperation by witnesses
during trial at the Kiambu Law Courts.



®1 5.3 Sodo-"*conomic characteristics
Although there is no information on socio-economic characteristic of non-cooperative witnesses,
this study intends to test the effect of class, religion, level of education and status on non-

cooperation by witnesses during trial of criminal cases in Kenya.

2J.6 Lengthy Trial Process

Duggan, and Civillc (1976) observed that in US. several cases took months prior to
commencement of the trial, and several months before it was concluded, due to several factors,
e ¢ frequent court adjournments, the defense lawyer or the accused person reported sick, among
other reasons. This was said to affect the witnesses’ cooperation especially those who had

attended court more than once, bouncing the trial process.

Here in Kenya, the situation is not different at all. Members of the public often complain that the
length of the Trial Process is long and chccqucred. with some eases often taking months before
the trial. Delays arc usually attributed to frequent adjournments, because; the trial Magistrate is
sick, the defendant is not produced in court by prison authorities, the expert reports (c.g. the
ballistic expert report) is not ready among other reasons. There lias also been a complaint from
the public that trial of some cases take too long, even up to two years, with so many frequent
adjournments in between. This is likely to affect the cooperation of witnesses during trial of
criminal eases. Ifius, this study is set out to test the effect of this factor on non-cooperation by

witnesses during trial of criminui eases at Kiambu Law Courts.

24 Background of the Witness Security Program (WITSEC)

Witness Protection Programs (WPP) started in the US. in 1963, when the first witness in the US
was offered protection to, in exchange for his testimony prior to the creation of a formal WPP
(Escobar, 1995). Immediately after the witness’ testimony in 1963. before a congress committee
about the structure of the Mafia criminal group and its activities throughout the country, it was
feared that he could be killed by the said group, after it was widely rumored that a price tag of
S100.000 was placed on his assassination. About 200 US marshals guarded him until his death in
*971. The Congress passed the Organized Crime Control Act of 1970 and created the Witness

S<Cunty “grani (WITSF.C) to “provide protection and security by means of relocation” for
16



witnesses who testify against "persons involved in organized crime activity or other serious
olTcnses ’(Denzin. 1989) Thus. WITSEC empowered the United States Attorney General to
guarantee the protection of witnesses who had consented to testify against members and
activities of the organized crime groups. Later the concept of WPP was borrowed and is being
domesticated in other countries of the world; where non-cooperation by witnesses as a result of
witness insecurity has threatened to stifle CJS of such states e.g. Pakistan and the Philippines.
Here in Kenya, the concept of WPP and WITSEC was launched after the promulgation of
Witness Protection Act (2006).

In the US, WPP and WITSEC huve been very effective but also faced by several structural
challenges such as; lack of formal implementation structure and a concrete witness selection
process, in selecting witnesses who are fit for that program. There is also a challenge of
determining the exact limits of the protection obligation. The government is also unable to
provide for each benefit offered by the program (London: CJS, 2004). Most of the protected
witnesses have had a criminal background, and have started to perpetrate new crimes after being
admitted to WITSEC.

Though faced with several challenges, WPP and WITSEC have indeed worked in the US to avert
non-cooperation by witnesses during trial and in the long run helped to dismantle the organized
Mafia criminal gang. This research has singled out non-cooperation by witnesses during trial as
a real threat to the success of the CJS here in Kenya since witnesses arc not coming forward to
testify during trial, hence denying courts, evidence required in order to dispense justice fully.
Intervention by coming up with Witness Protection Programs and Services in Kenya will help to
improve witnesses cooperation by assuring their security, hence avert the tragedy of termination

ot eases due to lack of evidence experienced in Kenyan Criminal courts today.

2.5 Witness Protection Act (2006)
Provision ol witness protection is a crucial component of Criminal Justice reform. Witness
Protection underpins the success of the Criminal Justice Process through cooperation of

WItncsses durmg trial. For witnesses especially of sensitive crimes to testify, they must have
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confidence in the suites’ ability to protect them. Ihc Kenyan government’s failure to fully
implement Witness Protection Act (WPA) indicates lack of political will at the expense ofjustice
delivery However, Kenya is one of the few countries in the world that have established the
framework for a comprehensive witness protection program.

Here in Kenya. Witness Protection Act was promulgated in 2006 and became operational in
September. 2008. The regulations that facilitate the implementation of the Act were adopted in
January. 2009. The Attorney-Generals office set up a multi-sectorul team to operationalize the
Act. An office was thus opened within the judiciary lor the witness protection unit. In addition,
procedural and policy documents were developed. The witness protection unit is now an
independent and autonomous Witness Protection Agency (WPA) that is in charge of its own
staffing and able to mobilize and disburse it’s funding independently. This is an impressive
account of government commitment to efforts towards establishing an efficient and robust
Criminal Justice framework. However, challenges remain. In September 2010. the Witness
Protection Advisory Board agreed that the Agency should begin protecting applicants. It
recommended that a competitive process of staff recruitment begin and indicated that funding
should be sought to protect at least 20 witnesses. It suggested that staff from other departments
be seconded to proceed with the work of the Agency whilst the Agency awaits full enforcement.

In u statement on 22 September 2010. whilst pointing out the efficacy of the new constitution in
the fight against graft, the Attorney General highlighted the importance of taking witness
protection seriously in order to attract witnesses for corruption crimes. In reassuring prospective
witnesses and a query ing civil society, he announced that the WPA “would be commissioned

soon”. Unfortunately, “soon" is yet to materialize.

Of the KShl.2 billion (about US$11.8 million) budget requested by the Attorney General for
implementing the Agency for the period 2010/2011 only allocated KSh35 million (about US$
413 000) were allocated by the treasury. This is hardly enough to meet the running costs of the
Agency, to enable the appointment of permanent Agency staff and also for the agency to be able

“Bplement its programs and activities on behalf of the witnesses and victims. In the greater
mcheme of things, government cannot argue that it docs not have a sufficient pool of funds to

I ™  * wincss protection. Donors have been waiting keenly to support the program on
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condition that, the government first displays the will to make it a success by providing a sizeable

portion of the funding requested by the Agency.

Ji"c challenge is not the unavailability of funds, but most probably political will ut the highest
level - cabinet. Pie antithesis to the desire to create a robust National witness protection program
and to establish an efficient, effective and functional WPA is treasury's reluctnnce to commit the
necessary funds to make it happen. It no surprising tliat the Ministry of finance headed by a
minister, who was recently summoned by the International Criminal Courl (ICC), a suspect in
the post-election violence of 2007/08 should be the WPA’s Achilles heel.

rhe Kenyan government's failure to fully operationalize the WPA for example, doesn’t auger
well for even the Key witnesses supposed to give evidence against the post election violence
suspects. These witnesses arc in dire need of protection services. It’s not surprising tliat some
witnesses are already reported dead, under circumstances that raise reasonable suspicion that
they were murdered. The ICC had to intervene by way of providing protection to witnesses
through long-term relocation to foreign countries. Generally, the absence of the WPA pose a
significant challenge to witness cooperation since the witnesses are not assured of their safely, as
they come forward to volunteer information and evidence to the agencies of the Criminal Justice
System It thus remains a fatalistic blow to the state that it is not doing enough to protect
witnesses. The state must then move with speed to operationalize the witness protection Act, if
the process of Justice Delivery is to be salvaged.

2.6 I heorctical Framework

2.6.1 I heory of Planned Behavior

This theory focuses on behavior as a product of cognitive processing of attitudes, perceptions
®nd beliefs, hence very relevant to explain non-cooperative behavior by witnesses. The basic
tenet of this theory is tliat, human behavior is guided by three kinds of basic considerations;
"Muvioral beliefs." "normative beliefs,” and "control beliefs." In their respective aggregates,
"pehavioral beliefs” produce a favorable or unfavorable "attitude toward the behavior";
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"normative beliefs" result in "subjective norm"; and "control beliefs" gives rise to "perceived
behavioral control" (leek Ajzcn. 1991.2002).

In combination, "attitude toward the behavior," "subjective norm." and "perceived behavioral
control" lead to the formation of a "behavioral intention” (Ajzcn. 2002b). In particular,
‘perceived behavioral control” is presumed to not only affect actual behavior directly, but also
affect it indirectly through behavioral intention (Zimmerman et al., 2005). Normative belicfs:-are
individual's positive or negative evaluations of self-performance of the particular behavior. The
concept is the degree to which performance of the behavior is positively or negatively valued. It
is determined by the total set of accessible behavioral beliefs linking the behavior to various
outcomes and other attributes. Control bclicfs:-arc individual’s beliefs about the presence of
factors that may facilitate or impede performance of the behavior (Ajzen. 2001). The concept of

perceived behavioral control is conceptually related to self-efficacy.

Ihc Theory' of Planned Behavior has thus been widely used, successfully to explain attitudes and
behavior (in this case non-cooperative behavior by witnesses), or even to predict such behavior
(Friedman und Harvey, 1986). Ihe theory suggests that a person’s behavior is determined by his
or her intentions to perform that behavior and that this intention is in turn a function of his or her
perceptions, beliefs and subjective norms on that behavior (Ajzcn, 1991). This theory is used to
explain human behavior and or identifying how and where to target strategies for changing the
behavior. Most importantly, this theory focuses on behavior as a product of cognitive processing

of attitudes, perceptions and beliefs.

fhe Kenyon criminal justice process is bogged down by the problem of non-cooperation by
witnesses during trials. Factors such as intimidation, or death of witnesses without any
intervention by low enforcement Agencies, amongst other factors contribute immensely to
development of attitudes, beliefs and perceptions among witnesses that the Criminal Justice
System institutions have failed and eaiuiot be trusted. These institutions of social control include

PdMce, the Courts, and the Corrections. According to this theory, therefore. Programs and
Policies that aim to transform already developed attitudes, perceptions, perceived norms and

in making change will have better results. The theory of planned behavior is thus a very
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powerful and predictive model for influencing policy formulation that will help avert non-

cooperative behavior of witnesses during trial of criminal eases.

26.2 Theory of Reasoned Action

Theory of Reasoned Action is some what related to the Theory of PJatmed Action. ITic key
application of this theory is prediction of behavioral intention. Spanning prediction of attitude
and prediction of behavior. ITic subsequent separation of behavioral intention from behavior
allows for explanation of limiting factors on altitudinal influence (Ajzen, 1980). This theory
suggests that, a person's behavioral intention depends on the person's attitude about the behavior
and subjective norms; hence, u function of both attitudes towards behavior and subjective norm
towards that behavior, which has been found to predict acmal behavior.

The theory has two major basic tenets, namely:

1) That there arc determinants of specific behavior intentions which result in specific
behavior (in this case non-cooperation by witnesses), und that these determinants of
behavior give guidelines for intervention, in order to transform that behavior.
Determinants of non-cooperative behavior are likely to be the contributory factors that
this study is out to unveil. Even when altitudinal und normative beliefs are favorable,
there are other salient conditions which help or hinder the possible behavior. According

to this theory. Behavioral intent is influenced by three primary factors:
» Attitude toward the behavior
» Perceived social pressure to perform or not to perform the behavior

» The perceived degree of personal prerogative regarding the behavior (perceived
behavioral control).

2) The second basic tenet views human beings as being capable of deciding their own
behavior (Fishbein and Middle Stadt, 1989). Reason such as intimidation of witnesses by
members of the criminal gang in the absence of WPA to guarantee witness security is
enou&h lo make such witnesses not to cooperate. This theory further suggests that a

specific behavior (in this ease, non-cooperation by witnesses) can be predicted by
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specific perceptions (such as mistrust of Law Enforcement and the Judicial System) to

contribute to non-cooperative behavior (Werner. 2004).

fne Theory of Reasoned Action hence, best explains the back ground forces that shape the
actions of non-cooperative witnesses or the reason why the witnesses behave the way they do, as

explained by the determinants of behavior.

2.6J Social Ecology Theory

Though this theory explains crime causation, this study adopts it to explain non-cooperative
behavior because it sets the conditions and perceptions of behavior that resonate with the theories

of Planned and Reasoned Actions.

Ihe basic tenet of this theory is that, crime thrives in an environment of social disorganization
such as; weak social controls, siege mentality, mistrust of social control institutions, weak
neighborhood cohesivcncss, neighborhood fear of crime and unemployment amongst others.
Perception of crime and victimization produces neighborhood fear. When fear grips a
neighborhood, business conditions begin to deteriorate, population mobility increases and a
criminal element begins to drift into the area, while the residents of such neighborhoods become
self conscious and gel worried. Such is an ecology or environment in the victims of crime and

witnesses find themselves in (Siegel. 2007).

This study therefore adopted Social Ecology Theory to explain the relationship between the
environment of social disorganization, crime and victimization of witnesses that may result to
non-cooperation by witnesses during trial of criminal cases. In such an ecology or environment
"here there is Mistrust of the institutions of social control, weak neighborhood cohesiveness,
neighborhood fear and siege mentality no witness is likely to come forward to give evidence in

support of any criminal justice process, hence non-cooperation by witnesses.

Social Ecology Theory therefore resonates with the Theories of Planned Behavior and Reasoned

*00  setting specific conditions or perceptions of behavior (in this case non-cooperative
behavior by witnesses). When, for instance a witness is lynched in public and the police take no

wen the community will likely develop mistrust and have reasons to fear. Residents will
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always tell others of their previous personal involvement with victimization, spreading word that
A.jghborhood is gening dangerous. Victimization of witnesses and perceptions that the witnesses
will not get any help or support from the agencies of Criminal Justice System is likely to trigger
behavioral beliefs, attitudes and responses against any cooperation with such institutions. This
Ihcory will also be therefore very useful in influencing the nnturc of policies that must be formed

toavert non-coopcrution by witnesses.

The three theories advanced above assert that behavior is a product of cognitive process of
attitudes, perceptions, social bclicfs/prcssurc and personal prerogative regarding behavior
(behavioral control). The theories therefore provide some of the background factors/processes

that rclate/shape the causal factors in the conceptual framework below.

2.7 Conceptual Frame work

Conceptual Framework can be defined as a set of broad ideas and principles taken from relevant
fields of inquiry and used to structure a subsequent presentation (Rcichcl und Ramey, 1987). It is
also aresearch tool intended to assist a researcher to develop awareness and understanding of the
situation under scrutiny and to communicate this.

AConceptual Framework results in what a researcher conceptualizes as the relationship between
variables in the study and shows the relationship graphically or diagrnmmatically (Mugenda &
Mugenda 2003). A conceptual definition is an element of the scientific research process in which
a specific concept is defined as a measurable occurrence and in measurable terms; basically gives
one the meaning of the concept (Mugenda, 2008). Independent variables arc those variables
which arc systematically varied by the researcher. On the other hand, dependent variables arc
those variables whose values arc presumed to depend on the effects of the independent variables
(Mugenda, 2008). The relationship between different variables in this research is presented

graphically in the conceptual framework shown in figure 2.1 below.
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Figure 2.1: Conceptual Framework of the Study

Independent variable Dependent variable

As reflected in the conceptual frame work above, the Criminal Justice Delivery Process (CJDP)
is under siege. Several factors work together to adversely affect witness cooperation during trial,
hence impacting negatively to the process of Criminal Justice Delivery. For example Intimidated
witnesses arc unlikely to cooperate with the CJSA if their safety is not guaranteed. In addition,
~ entrenched mistrust in the CIJSA due to factors such as incompetence and Corruption, have
also contributed to non-cooperation by witnesses. The confrontational nature of the adversarial
of trial discourages witnesses from coming forward to testify. The offending nature of
*ystetn of trial conflicts with personal and socio-economic characteristics of individual
**x*** such as age. gender and status amongst others. As articulated, all the above variables
together to affect the level of cooperation by witnesses during trial of criminal cases.
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CHAPTER THREE: METHODOLOGY

JJ introduction

This chapter describes the chosen study site, the units of analysis and observation, and the
saunpling procedure. It also identifies the sources ofdata and how they were collected and

analyzed.

3.2 Site Selection and Description

j~ambu Law Courts is situated at the Kiambu County in Central Province, bordering on Nairobi
City to the North. 'ITtc Courts are strategically located near Kiamumbi. Kaniri, and Kiambu
Police Stations. It also serves other police stations in Nairobi i.e. Knsarani, Muthaiga and Kabctc.
Due to pressure of cases from within the city of Nairobi and other parts of the country, the
Nairobi law court also refers several criminal cases are referred to Kiambu l«aw Courts from
Nairobi city in particular. The cases referred to these courts are of all types; that is Robbery

cases. Rape cases. Assault cases. Theft. Child abuse, among others.

Kiambu Law Courts tries all types of criminal cases, i.e. felonies and misdemeanors. Examples
of felonies tried at these courts include; Robbery, Manslaughter, House breaking and burglaries,
offences against Morality. Offences against the person. Thefts. and other felonies. Example of
misdemeanors tried at these courts includes Trespass, Common Assaults, Idle and Disorderly,
amongst other offences.

For efficient administration of Justice. Kiambu Law Courts are classified into four, numbered
hierarchical segments namely: the Senior Principal Magistrates Court (SPM) headed by a Senior
Principle Magistrate. This is the highest court at Kiambu Law Courts. It hasjurisdiction to try all
cnminal cases except murder and treason. Cases tried in this court include robberies, theft eases,

and malicious damage to property, among other crimes.

The second tier comprises the Principle Magistrates Court (PM). Presided by a Principle
Magistrate. 1 his court has Jurisdiction to try all criminal coses except murder and reason. It also
hl« jurisdiction to try robbery violence cases, simple robberies, assault cases, malicious damage

etc. The difference between this court and Court One is that, court one has a higher
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jurisd'ct’on 'n uwurding of sentences. For example, an offence like stealing has a maximum and
I minimum Pun’”~mcnt (3-7ycars of imprisonment). Where as the first tier of courts in a region
gnu award a maximum punishment (7years), the second tier of courts can only award a lesser

punishment than the first tier, for instance 5years of imprisonment

The third segment is the Senior Resident Magistrates Court (SRM). Presided by u Senior
Resident Magistrate. Its jurisdiction includes triul of all felonies except Murder and Treason.
Ihese include robbery with violence cases, rape cases etc. It has a lesser jurisdiction in awarding

of punishment.

rhe fourth is the Resident Magistrates Court (RM). Presided over by a Resident Magistrate.
This court tries less serious felonies and misdemeanors e.g. theft cases, assaults, trespass, being

in possession of traditional liqguor among others.

In terms of Staffing, the Senior Principal Magistrate is administratively in charge of all
Magistrates. All the Para-legal staff e.g. court clerks, messengers, telephone operators and
cleaners arc headed by the Executive Officer. There arc four Court Prosecutors, one for each
court namely; one chief inspector of Police and three inspectors. The chief inspector is in charge
of the prosecution wing and is deployed in the highest court at Kiambu (SPM). The three

inspectors serve in other courts.
3-3. I nits of Observation

Ibe present study units of observation were the witnesses, the court files, the court registers, and
theKI.

‘o4 | nit of Analysis

The unit of analysis is the Kiambu Law Courts, and more pertinently the problem of non-

cooperation by witnesses during trial process.
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Stud) Design
According to Cooper and Shindler (2000) and Schutt (19%), u research design is the blue print
fa collection, measurements and analysis of Data. It is the plan and structure of investigation

conceived to obtain answers to research questions.

This study adopted the exploratory research design. This design was appropriate since it was
intended to explore and pull out among other things, die “causal factors" that account for non-
cooperation by witnesses during trial of criminal cases and also in exploring the nature of non-

cooperation by witnesses during trial of criminal cases at Kiambu Law Courts.

3.6 Sample Selection

Hie target group for this study was the witnesses (who were the main respondents) of eases that
had already been determined by the courts through termination. The study examined court
registers for the period between 2008 and 2010, so as to construct a sample frame using
purposive sampling technique. The sample frame comprised of cases terminated under Section
202 C.P.C (cases terminated for lack of evidence), under Section 210 C.P.C (eases terminated
because of conflicting/contradictory evidence) and Section 215 C.P.C (cases terminated because
of insufficient evidence). From that sample frame, files were selected purposively for study.
From the court files and police case files, were lists of witnesses and their contacts. Through
these contacts, witnesses were located and interviewed. 30 respondents who were available for
study were located. Also included for study were Key informants (KI) such as; Magistrates.

Advocates. Court Prosecutors. Police investigation officers and Court clerks.

Ihe study adopted purposive sampling technique because; it focused only on data that was
relevant to the study. The study focused on eases that had already been determined, and hence

Upended on witnesses that were available only.

3-6.1 Sample Size

The study interviewed a sample of 30 witnesses. In addition. 10 Key Informants were selected
interviewed. The Key Informants were represented as follows: Magistrates 2. Court
| * * 5%0% 3, Lawyers 2, Court clerks 1, and Police Investigating officers 2.
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3.7 Source* of Data

Hie study used both Secondary and Primary- sources of data. Secondary data was collected from
Court files and Court Registers for the years 2008, 2009 and 2010. Primary data was sourced
fn,m Witnesses and Key informants that include Magistrates. Advocates. Prosecutors, Police

investigating officers, and Court Clerks.

18 Data Collection methods

Interviews and Questionnaires were used to collect primary data. The advantage of using the
questionnaire is that it saves time, it is economical and it is easier to administer (Kothari, 2003).

Structured interviews helped to guin useful insights during interview situations.
3.9 Data Collection Tools

Semi structured questionnaires were administered to the main respondents who were the
witnesses. The questionnaire had a short introductory part with easy questions in order to put the
respondents in a relaxed and less suspicious mood. This was followed by questions containing
important variables which were put forward to the respondent. These were constructed in simple
language in order to uvoid ambiguities.

Interview schedule was developed to assist during interviews with the key informants namely
Magistrates. Advocates. Court Prosecutors. Police investigation officers and Court clerks. It
employed both structured and unstructured. Structured or close or close ended questions were
those which gave the respondents a limited number of answers from which to choose.
Unstructured or open ended questions gave the respondents the freedom to decide on the form,
detail and length of their answers. These helped to gain more insight and knowledge some of

*hich was not anticipated, from the respondents.

3.10 Data Analysis

D** analysis is the process of bringing order, structure and meaning to the mass of information

°Wected. It involves examining what has been collected and making deductions and inferences
K°mboand Tronip (2006).
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lliis study employed descriptive statistics to analyze the data obtained. Descriptive statistics
involves the collection, organization and analysis of all data relating to some population or
simple under study. According to Breakwell (2006), descriptive research design is commonly
(tpresented by use of frequency charts, graphs, and pie charts to tabulate the information
gathered appropriately. Statistical Package for Social Sciences (SPSS) was used to analyze the
data. This package is known for its efficiency and ability to handle large amounts of data. Given
its wide spectrum for statistical procedures purposefully designed for social science, it developed
appropriate holding frame to come up with reliable results according to the responses in the

questionnaires.
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CHAPTER FOUR: DATA ANALYSIS AND INTERPRETATION

41 Introduction

This chapter discuses the research findings from qualitative data that was collected, to explain
ihe problem of non-cooperation by witnesses during trial of criminal eases in Kenyan courts,
with specific focus on Kiambu Criminal Courts. The findings arc based on responses from a total
Of 30 witnesses who were the main respondents. These witnesses were purposively selected from
ik cases terminated under section 202 C.P.C, Section 210 CPC and Section 215 CPC in the
years; 2008. 2009 and 2010. and to whom Questionnaires were administered. The study ulso
targeted 10 key informants such as Magistrates. Lawyers, Court Prosecutors. Court Clerks and
Police investigating officers. The Key Informants were represented as follows: Magistrates 2.

Court Prosecutors 3. Lawyers 2. Court clerks 1. and Police Investigating officers 2.

The data was presented in cxplanntions'prose form based on the important themes relevant in the
study, fables, bar graphs and pie chart were also used to present data. The chapter is organized
into sections. The first section addresses personal and socio-economic characteristics of the
respondents; the second section seek to establish the magnitude and typologies of criminal cases
that were terminated due to non cooperation by witnesses during trial at the Kiambu Criminal
Courts between the years 2008 and 2010. The third section deals with the contributing factors
that are responsible for non-cooperation by witnesses during trials. The last section seeks to elicit
remedial measures for ensuring the cooperation of witnesses during trial of criminal cases at the

Kiambu Law Courts.

4.2 Personal and Socio-economic characteristics of Non-cooperative Witnesses.

As indicated earlier, the study utilized two major categories of respondents; Witnesses and Key
Informants. A total of 30 respondents were interviewed while 10 KI comprised the respondents
fw the professional category. The personal and Socio-economic characteristics of the non-
cooperative witnesses arc profiled in this section. The presentation keys for personal
claracteristics arc attributes such as gender, age and ethnicity. Socio-economic cluiructcristics of

*** respondents are attributes such as marital status, level of formal education, occupation and
iNCoe.
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42.1 Age »nd Gender and Ethnicity of Respondents

Out of the 30 respondents interviewed. 75% of all the respondents were male while the rest were
femmale- In addition. 70% were married. 20% were single while 10% were divorced. On the basis
of age. 60% °f the respondents were aged 31-35 years. 5% were aged between 18-30 years,
wehile 25% were aged 36-40 years. The study established that all respondents were aged between
1840 years.

Asignificant proportion (80%) of all the respondents was from the Kikuyu ethnic group, while
the Luo and Kamba tribes contributed 5% each. The remaining respondents were from other
tribes namely, the Luhya. Meru. Maasai. Kisii and Nubians. The result that most respondents arc
Kikuyu is likely because the Kikuyu arc the majority ethnic group in Kiambu and even the
surrounding districts or even in the city of Nairobi.

4.2.2 Religious Denomination of Respondents
Majority of respondents (85%) were of Christian alliliation, Protestants and Catholics. 10% were
Muslim while 5% atheists. These results showed that the religious teachings the respondents may

have received did not help to avert non-cooperation by witnesses during trial.

4.2.3 Occupation of Respondents

The study indicated that 25% of the respondents were in permanent employment either in the
private sector or in the civil service. 35% of the respondents were in business. 20% of the
respondents were in casual/ temporary employment while 20% of the respondents were farmers.
When asked, most businessmen stated that they will only sacrifice a day but not two, to attend
court during trial. The end result would be termination of such cases. Several unemployed
witnesses conceded being culpable to any wealthy defendant who is ready to compromise them

paying a small fee so that they don't testify against them

w24 Level of Education, Level of Monthly income and Residence.
As far as level of education is concerned. 50% of the respondents had college education, 20%
A university education, and 20% had secondary school education. The rest, i.c. 10% had

Primary education as shown in table 4.1below
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futile 41 | evel of Education of Respondents

(cvcl of Education Frequency Percentage
0 0
primary ucation 3 10
sssesto = 50
CoUs- - — 20
6 20
0AE 0 0
T2e! 30 100

Sourcer Primary data. May 2011.

The respondents in permanent employment earned between 10.000 - 40.000 Kenya shillings.
Respondents in business category earned between 20.000 - 90.000 Kenya shillings per month.
Respondents in casual/tcmporary employment earned between 3,000- 9000 Kenya shillings per
month. Respondents who were farmers earned between 4000 12000 Kenya shillings per month.
Based on hard socio-economic situations in their lives, 50% of the respondents rated their

income as inadequate.

Most respondents reside within Kiambu County in places such as Kiumbu town. Karuri,
Kawaidu, Ndcndcru. Kinoo and Banana. These comprise 90% of all respondents. 10% of the
respondents live in the city of Nairobi; in places such as Kasarani, Embakasi, Kabctc and
Kahowa west.

4J).1 Magnitude and Typologies of Criminal Cases

The study sought to establish the magnitude and typologies of criminal cases that were
terminated due to non-cooperation by witnesses at the Kiambu Law Courts in the years. 2008,
2009 and 2010.

The tables below present an overview of the typology and the magnitude of cases that were
terminated in the years 2007, 2008 and 2010 and the section of law. The eases terminated were
classified into three categories: Under section 202 C.P.C (Non attendance of witnesses in court
during trial) hence no evidence at all, 210 C.P.C (where the witnesses gave contradictory/
inflicting evidence) and under section 215 C.P.C (where the evidence was insufficient and did

°** ncach the threshold required to convict a suspect, thus leading to termination
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4.2.Casc» terminated in the year 2008 und the section of Law

£sSo TYPE OF OFFENCE SECTION SECriON SECTION TOTALS
210C.P.C 202C.P.C 215C.P.C
THH Attemptedrape : - 01 01
T~ Malicious damage to property 02 02 04 08
g Stealing by agent 04 01 03 08
4 Sexual exploitation 01 01 . 02
5 Creating disturbance in a manner 02 02 01 05
likely to cause a breach of peace
16 Robbery with violence 06 03 03 12
E H Stealing by servant 01 01 01 03
\r z Stealing from a person 01 05 05 il
ET Being a member of unlawful sect 01 01 - 02
[To-  House breaking and stealing 03 03 01 07
T Assaults 06 06 01 13
12 Arson 01 - - 01
13 Shop breaking 01 loT . 02
E Being in possession of narcotics . 02 03 05
T T Defilement 04 01 01 06
16 Theft of farm produce 03 01 04
7 Store breaking 01 02 03
18 Grievous harm 01 . 01
19 Burglary 01 - 01
20 Unnatural offence 01 . 01
2 Stealing 02 05 07
2 Office breaking 01 03 04
3 Giving false information 01 - 01
24 Bar breaking and committing a 02 01 03
B felony
A Harboring aliens : : 01 01
TOTALS 46 29 37 112

Source: Secondary data (Court tiles). May 20 1.

IT* tabic above indicates that, assault cases were most terminated in the year 2008. with a
'ftqucncy of 13, followed robbery with violence with a termination frequency of 12. stealing
from a person followed closely with a frequency of Il. Malicious damage to property and
stealing by agent had an equal termination frequency of 8. One case related to grievous harm,
burglary, unnatural offence, attempted rape category, was terminated. The total number of cases
kmtinated was 112.



fibk 4.3 Criminal Cascs Ter-minuted in the year 2009 and the section of Law

00 TYPE OF OFFENCE SI<IION SECTION SE< 1ION TOTALS
210C.P.C 202C.P.C 215C.P.C
Attempted defilement ] o1 - 02
J Burglary _ 0L N)] I 02
3 lior hrr.nl:in - mwl sfrnlino - ni ni 02
4 "Assault 01 (14 02 07
TTI Being in possession of narcotics 01 02 10 13
51 Defilement - 01 01 02
Robbery with violence 03 02 04 09
g [Attempted robbery 01 - 01
9 Stealing by servant 03 02 05
10  “Stealing by ugent 03 02 05
n Grievous harm 02 : 02
12 Aiding a prisoner to escape - 01 01
13 Ilouse breaking 02 01 03
114 Infringement of copy rights 01 - 01
15 Creating disturbance 02 03 03 08
16 Obtaining money 01 . 01
7 Breaking into a building and - 02 02
committing a felony
18 Perjury 01 - 01
19 Malicious damage 01 04 02 07
20 Issuing a bad cheque - 01 01
2 Shop breaking 01 01 02
2 Attempted rape 01 - 0L
123 Preparation to commit a felony 102 01 03
24 Handling stolen goods . . 01 (il
p3) Rape 02 01 03
% Being in possession of imitation of 01 - 01
a firearm
TOTALS 30 19 37 86

Source: Secondary data (Court files) May. 20 1

The table above indicates that, the number of cases terminated went down in the year 2009 to 86.
13 cases of being in possession of narcotics were terminated. 9 eases of robbery with violence

“td 8 cases of creating disturbance were terminated.
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I'gblc 4.4 Cmecs terminated in flie year 2010 and the section of Law

'sINO

NERNEBEERRE R

TYPE OF OFFENCE

House breaking

Shop breaking

Robbery with violence

Being in possession of narcotics
Defilement

Assaults

Theft of motor vehicle parts
Malicious damage

Burglary

Abduction ofa girl

Creating disturbance
Obstructing a public health officer
Injuring an animal

Stock theft

Bar breaking

Kiosk breaking

Grievous harm

Stealing

Breaking into a building
Obtaining money by false pretence
Theft of farm produce

Stealing of a motor vehicle
TOTALS

SECTION SECTION SECTION
210C.P.C 202C.P.C

01
01
04
03
02
03

01
02

o]
01
01
03
03

27

Source: Secondary data (Court files) May 2011

As indicated in the table above, in the year 2010,

01
01

02
01

06

01
01

215C.P.C

02
01
07
02
01
01
01

01
01
01
01

02
01
04

02
01

n
34

TOTALS

03
02
n
06
03
05
01
ro2
02
02
00
01
01
02
01
02
01
07
03
03
04
01
74

Il robbery’ with violence cases were

terminated. 9 creating disturbance cases. 7 stealing eases, 6 cases of being in possession of

narcotics and 5 assaults eases were terminated. The total number of cases terminated in the year

vsas/4.
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fable 4.5 Comparative Summary of case* terminated during the Period 2008-2010.

YEAR SECTION  SECTION  SECTION  TOTALS  PERCENTAGE
210CP.C  202CP.C  215CP.C (%)

12008 46 29 37 112 41

"2009 30 19 37 86 32

2010 27 13 3% 74 27

Totals 103 61 108 272 100
PERCENTAGE 38 22 40 100

i%)

Source: Secondary duta (Court ft cs) May 2011.

Figure 4.1 Cases Termination per section

PERCENTAGE (%)

22

SECTION 210 SECTION 202 SECTION 2 1S
C.p.C CPC CP.C

Source: Secondary data.May 2011

From table 4.2.5 and figure 4.2.6 above. 40% of all the eases were terminated under section 215
ofthe C.P.C because the evidence given was insufficient and did not reach the threshold required
b> law to convict suspects due to non-cooperation by witnesses. 38% of all the cases were
terminated under section 210 C.P.C because the witnesses gave confiieling/contradictory
evidence during trial. 22% of all the cases were terminated under section 202 C.P.C since the

‘witnesses never attended court during trial.
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the study found that u total of 272 eases were terminated in the years 2008, 2009. and 2010 due
10 non-cooperation by witnesses during trial. Non-cooperation by witnesses cut across ull
typology of crimes. Owing to the big number of cases terminated, the mugmtude of non-
cooperation by witnesses during trial is thus appalling.

Figure 4.2 Comparative Summary ((in percentages) of Cases terminated per Year

(2008, 2009 and 2010)

Yearly percentage of cases
terminated

myear 2008 m year 2009 year 2010

Source: Secondary data. May 2011

From the figure above. 41% of all the cases were terminated in the year 2008 while 32% and
27% of all the cases were terminated in tin: years 2009 and 2010 respectively. Ibis indicates that

most of the cases terminated due to non cooperation by witnesses at Kiamhu law courts
occuned in the year 2008.



4.4. Factors Contributing to Non-Cooperation by Witnesses

The study also sought to identify factors that contribute to non-cooperation by witnesses during
trial of criminal eases at Kiambu Law Courts. The respondents were First required to prioritize
the factors starting from the highest to the lowest as shown in table 4.6 below.

T»blc 4.6: Ranking of Factors Responsible for Non-cooperation by witnesses during trial of
Criminul Cases

fFwtors Frequency Percentage
Intimidation 30

9

"Mistrust of Law Enforcement 6 20
'Adversarial Process of Trial 6 20
lengthy Trial Process 4 13
Community Ties. 3 10
"personal &Socio-economic characteristics 2 7
[totals 30 100
Source: Primary data. May 2011.

From the table above, the major contributing factors included, intimidation (30%). Mistrust of
Law Enforcement (20%). Adversarial process of Trial (20%). Lengthy Trial Process (13%),
Community Tics (10%), and Personal and Socio-economic Characteristics of individual
witnesses (7%). It is therefore logical to regard intimidation of witnesses ns playing a major role
in contributing to non-cooperntion by witnesses. The Key informants that include Magistrates.
Lawyers, Prosecutors. Police Investigating Officers and Clerks confirmed the findings by saying
that, these factors have contributed to undermine the functioning of the justice system by

denying critical evidence to the courts. These factors were explained as follows.

141 Intimidation

The witnesses and the KI who were interviewed conceded tliat intimidation is a long-standing
I"oblem tliat also erodes confidence in the government’s ability to protect citizens. According to
*I*respondents, intimidution has usually been associated with organized crime and any violence
related eases. Several respondents were concerned that sometimes intimidation was done in

P~hc. to terrify' the whole community. A respondent cited a cuse where u witness's head was



found dumped at a mututu stage with tlte body missing. Ihis according to them intended to
discourage the whole community against cooperating with CJSA. No one was arrested by police.
Type* of victim intimidation

The study also found that intimidation of an individual or a community may involve many of the
same tactics, including physical violence, explicit or implicit threats of physical violence,
property damage, and even death. Attempts by criminal gangs to promote community-wide non-
cooperation include execution, assault, or public humiliation of victims or witnesses (or their
families) suspected of cooperation with CJSA and also random public acts of extreme brutality

intended to lenity potential witnesses.

Explicit threats of physical violence

From the study. Key Informants (K.I) reported a high incidence of threatened physical violence
either against victims or witnesses or their families. These respondents stated that threats of
violence were much more common than actual violence hut were often just as effective in
deterring cooperation because, in gang dominated communities, such threats are credible.
Threats against the victim's or witness’s mother, children, wife, or partner were particularly
effective forms of intimidation.

Physical violence

While some incidents of physical violence were reported by respondents in all areas, physical
'iolencc was reported to be much more common in some areas than others. In addition, estimates
of the frequency of physical violence varied even within the same area, depending on the
responsibilities of the individual interviewed. According to K.l violent ucLs of intimidation-
including. drive-by shootings, knee-capping, and beatings-occur on a daily or weekly basis.
Indirect intimidation

Athird common form of intimidation, reported in almost every jurisdiction, involved indirect
intimidation, such as gang members pttrked outside the victim's or witness’s house, nuisance

I"°nc calls, or vague verbal warnings by the defendant or his or her associates.
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property damage

property destruction was less common and involved shootings into a victim's or witness's house
(r car. bunting their houses, or hurling bricks through the window of the victims or witnesses
borne.

Courtroom intimidation

From the study it was established that a common form of intimidation involved threatening looks
or gestures directed by the defendant to the witness in the courtroom during trial. Gang members
demonstrate solidarity with the defendant and make clear their readiness and ability to harm the
witness by wearing black (symbolizing death) or using threatening hand signals. Because the
judge and prosecutors may not understand the meaning of the gestures or other nonverbal threats,
they may overlook these explicit attempts to intimidate the witness. In some cases, die
Magistrate is aware of what the gang members arc doing but feels that ejecting the individuals

fromthe courtroom would violate the defendants' constitutional right to a public trial.

Characteristics of intimidation

The respondents were further requested to highlight the characteristics of intimidation, the main
characteristic of intimidation that the respondents indicated were: Case-spccific-thrcats or
violence intended to dissuade a victim or witness from testifying in a specific case;
Communitywidc-acts by criminal gangs were intended to foster a general atmosphere of fear and
non-cooperation within a neighborhood or community, lhc wholesale intimidation of
neighborhoods by gangs is as harmful to witness cooperation as an explicit threat against an
individual. Communitywidc and case-specific intimidation were said to operate separately or in
*andem However, each case-specific act of violence against victims or by gangs promoted the
communitywidc perception that any cooperation with the criminal justice system is dangerous.
Most interview respondents and KI agreed that intimidation in domestic violence cases is
Afferent in nature from gang-related intimidation because of the close relationship between
dor* * Ic partners and the near universality of intimidation in domestic violence cases. However,

,C*pondents agreed that intimidation associated with gang and violent crimes was escalating.
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tvhile intimidation linked to domestic violence was continuing at a steady rate. The respondents

indicated that only unsuccessful intimidation attempts ever came to the attention of police.

prom the study it was further noted that both case-specific and communitywidc fear of retaliation
art fed by the growth of powerful prison gangs whose members return quickly to the community
because of brief sentences or are able from behind bars to arrange for friends or family members
lo threaten any potential witnesses. Due to the uninterrupted connections between incarcerated
and neighborhood gang members, victims and witnesses no longer feel that imprisonment of the
defendant pending trial or ufter conviction can ensure their safety in the community. The
knowledge that gangs have easy access to members of the community deters many witnesses at
once. Kl conceded that the mere fact that, a crime is gung- related is often sufficient to prevent
anentire neighborhood from cooperating. Communitywide intimidation was the most frustrating
type of intimidation because, even if no actionable threat is ever made, witnesses and victims arc
still deterred from testifying. Respondents and Kl emphasized that the general atmosphere of
intimidation and violence common to gang-dominated neighborhoods include frequent personal

exposure to drivc-by shootings and armed robberies.

in general, victims and witnesses who have no previous relationship and share no community
ties with the defendant or suspect are better insulated from intimidation. Victims and witnesses
who have been, and stay-relocated, and are able to keep their home and work addresses secret arc
alsogenerally immune to intimidation. Respondents considered it extremely rare for a defendant
orassociate to leave his or her own community or socioeconomic milieu to intimidate a victim or
witness in another jurisdiction

CA.2 Mistrust in the Law Enforcement

Asindicated in table 4.6, 20% of the respondents indicated that they do not have trust in Kenyan
law enforcement. The respondents indicated that; investigating agencies do not have well

qualified officers in sufficient numbers. Often they have excessive work load and the quality of

mnvestigation is adversely affected. Efficient investigation necessitates qualified personnel

e°®n'ensuratc with the work load. Besides, lack of resources such as transportation.

Q0Qwunication and office equipment affects the quality of investigations. Respondents further
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indicated (hat access tojustice is difficult because of corruption. The study found that, sometimes
accused people corrupt investigating officers in order to hide police case files. This is intended to
>ock case adjournment through the back door or even provoke the presiding magistrate to
terminate the case especially if it had several adjournments before. Corrupt court officials also
give out witness information to defendants, including, in some instances, confidential court
papers, which would otherwise be used to intimidate witnesses. The quality of justice is also
poor because of political interference, for instance, a triul could just end prematurely just because
the presiding court received stopping order from the Attorney general, also referred in legal
jargon as Nolle Proseque. In such so called stopping orders, there is ulways no good rcuson that
is given to why the ease is being stopped. This finding agrees with what scholars like VVon
Hirsch, (2005) found out implying that judicial independent is long overdue if the justice
delivery process is to be trusted.

Respondents were also concerned that the prison institution has equally failed. Prisoners have
unmonitored access to phones, and their correspondence is not screened, making it easy for even
incarcerated offenders to arrange for intimation. Due to the uninterrupted connections between
the incarcerated prisoners and neighborhood gang members, victims and witnesses no longer feel
that imprisonment of die defendant pending trial or after conviction can ensure their safety in the
community. The knowledge that gangs have easy access to members of the community deters
many witnesses at once. The prison institution is thus seen to have failed to protect the witnesses

fromsuch criminal gangs.
443 Lengthy Trial Process

lherespondents were asked to state how the length of the trial affects tlw level of cooperation by
to witnesses. 20% of the respondents indicated that length of trials is one of the major issues
Meeting cooperation by witnesses. The respondents indicated that majority of the cases in
Kenya take unnecessary long period, before the trial commences and this affect the level of
Operation by witness. Some eases even take up to four to five months before trial begins.
Client adjournments contribute to longevity of trial period. Reasons cited for frequent
edjoumnicni include the following: ITiat the defense lawyer or die accused person was sick, the

*itDesses \vere not bonded, exhibits were not brought to court, the police file was missing, the
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court prosecutor was not ready to prosecute, witness statements were not availed to the accused,
experts report which include ballistic expert, medical report (P3) and document examiners report
iis not ready, or in some eases, the accused person was not produced in court during trial.
Several respondents had appeared before court for three consecutive trials before they decided
never to appear in court again, litis finding resonates with what other scholars such as Duggan,
and Civillc (1976) observed in the US. that several cases take months prior to the
commencement of the trial, and several months before such cases arc concluded, due to the
(actors above.

444 Adversarial System of Trial

According to the study. 20% of all the respondents indicated that the adversarial process of trial
contributed to non-cooperation by witnesses owing to its confrontational nature between the
prosecution witnesses and the defense. Most respondents pointed out that the trial process is
fearful because of the context between the defense and the prosecution. Frequently it results in
what the respondents regarded as degradation through unduly intrusive questioning on
apparently irrelevant matters that end up abusing them. A respondent even gave comments, that
asking victims of rape questions on their sexual history ends up abusing them even more. The
respondents argued that the adversarial process of trial deters witnesses from participating in a
trial and thut they will never come forward again to be court witnesses. This finding agrees with
what Walgravc (2001) stated, that gening justice especially in all Common Wealth Countries is
difficult, since the procedure of trial (adversarial system of trial) discourages witnesses from
giving evidence to detail (due to its confrontational nature). This results to insufficient evidence

which leads to termination of eases.

T4.5 Community’ Tics

10%ofall the respondents indicated that, victims and witnesses usually know the gang members
defendant against whom they are asked to testify. Typieully, victims and witnesses are the

ehildren of the gang member's friend’s, relatives, members of the same church, classmates, or

B" I*rs. Coming forward to testify is thus deemed to threaten the collect conscience of the

nd°rity. Such community tics play a critical role to dissuade witnesses from coming forward to
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testify- These findings agree with what Siegel. (2007) stated that, community ties deter witnesses
from stepping forward to give evidence in court. It is likely that when such relations exist, people
become passionate and develop a feeling dial coming forward to testify would be injurious to
entrenched relationships

44.6 Personal and Socio-economic characteristics of Non-cooperative witnesses

4.4.6.1Age and Gender.

As shown in table 4.6, 7% of all the respondents indicated that personal and socio-economic
characteristics of individual witness affect the level of cooperation by witnesses. According to
both the respondents and KI. age was found to have some impact, affecting the understanding,
clarity and authenticity of witnesses’ testimony. It was pointed out that, the ase of interrogative
technique such as "rapid fire technique”-where a witness is bombarded with very many questions
a the same time with little or no reference to witnesses’ age. all contribute to intimidate or bully
young witnesses leading to non-cooperation, particularly by standing mute in court. Gender was
also said to affect the level of cooperation by the witnesses. The respondents stated that the
confrontational nature of the trial process easily annoys and also sways most women witnesses

pushing them off the balance, than men who remains stable through out the trial process.

4.4.6.2 Socio-economic characteristics of non-cooperative witness.

Several respondents from a high socio-economic class or status stated that they will only attend
court once, before deciding never to attend court again. Most of them, especially businessmen
*?rc not willing to sacrifice another day to attend court during subsequent trial dates. The end
result is termination of such eases. The study also found that a wealthy defendant always has a
loomo f“‘immunity’ against any criminal charge, since hc/she compromises most witnesses from
alower socio-economic class, who ends up failing to appear in court during trial. This prompts

**Presiding courts to terminate such eases due to lack ofevidence.
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Another Concern from sonic Respondents: In-adequate evidence due to Repealed Law on

confession

70% of the respondents indicated that exclusion of evidence affects witness cooperation.

Respondent’s major concern on exclusion of evidence is that confessions made before police

officers are not admissible in evidence, irrespective of rank of the officer. Due to this legal

disability, valuable evidence against the defendant is lost during investigation. According to the

respondents, after valuable evidence is thus precluded, going to court to testify becomes an act in

futility and a waste of time.

Table 4.7: Samples of Selected Witness Concerns drawn from the Study on each Factor

responsible for Mon-coopcration by Witnesses during trial of criminal cases

Factors

Intimidation

Mistrust of Law Enforcement

Adversarial Process of Trial

Lengthy Trial Process

Personal «&Socio-cconomic

Neracteristics

Selected Witness Concerns

“A witness’s head was found dumped at n Matatu stage with the body
missing. lhis was intended to discourage the whole community against
cooperating with CJSA. No one has been arrested despite the police huving
been being given proper leads, flic government is doing very little to solve
wtutess related issues”.

“We will never have justice in Kenya, because the institutions of law
enforcement arc very corrupt".

"This process is very abusive because of its questioning nature. For example,
asking victims of rape questions on their sexual history ends up abusing
them even more. Its unduly intrusive questioning on apparently irrelevant
matters is not only degrading but also very- offending”.

“Some cases take up to five months before trial begias because of
adjournments".

"Coming forward to testify will threaten the collect conscience of the
majority".

The Rich always liavc a form of ‘immunity* against any criminal charge,
since they compromises most poor witnesses.
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45. Remedial measures for ensuring the cooperation of witnesses
The study sought to elicit remedial measures, for ensuring the cooperation by witnesses during

the trial of criminal eases. The following are the main forms of remedies that the respondents

suggested.

451 Enhanced legislation

The respondents emphasized the need of increasing penalties for obstructing justice as essential
to better victim nnd witness security. The study considered; setting higher penalties for
intimidation, requiring that penalties be served consecutively, and exacting higher bail and

tighter bond restrictions os useful.

452 Community out reach and Awareness

Almost every respondent emphasized the need for public education on matters related to victim
and witness security and assistance. Many respondents believed that, despite the seriousness of
the victim and witnesses' intimidation problem, public perceptions on the dangers involved in
testifying were exaggerated. For this reason, it was suggested that once a workable model for
victim and witness protection was in place, it would be critical to take the program to gang-
dominated communities and inform law-abiding residents of the services and safeguards

available to them.

Community outreach is critical in establishing cooperative relationship with potential witnesses
and preventing intimidation. The police need to find ways to build confidence in gang-dominated
Communities and ensure that victim/witncss security is available. A number of outreach
ttnitegies were considered useful include; Community policing, assigning police units or opening

Police posts where gang intimidation is prevalent.
~$3 Trial and courtroom security measures

A respondents suggested several measures to decrease intimidation in and around the court

fftcincts as follows;
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provision of a separate waiting urea for victims and witnesses at Kiambu Law Courts, secure
courts Precincts with security gate and introduce use of metal detectors on every one entering
court precincts.

Another innovative courtroom approach that the respondents suggested is the formation of
Community Support Groups; to cncourugc and give moral support to intimidated victims and
witnesses who wished to testify. The support group members are supposed to cheer up witnesses
during trial, when giving evidence in the midst of threatening looks and gestures in the audience.

Despite the amount of work involved for the police and prosecutors, this approach was
considered advantageous in providing increased security for victims/witnesses and also entire

court staff at Kiambu Luw Courts.

454 Witness Protection Act (2006)

Key informants and all other respondents recommended the full operationalization of the
Witness Protection Act (2006) and establishment of Vietim/Witncss Agency and Programs tliat
would factor in Emergency Relocation and Support for intimidated Witnesses. They
recommended the establishment of Basic Victim/Witncss Services such as; Short term and long
tem relocation. Emergency and longer-term counseling; Victim compensation where
jppropriate; providing information concerning the criminal justice system; notification of trial
dates and the outcome of trials; a specific contact person who can assist the victim or witness
with intimidation concerns throughout the trial and relocation; a 24-hour emergency contact
number.

k5.5 Make technology an ally.
Respondents recommended the introduction of gang-tracking software in Kenya that can locate
*d monitor their operations regularly. This gadget can be planted in the body of rogue gang

cembers so that it can be used to locate and monitor gang activities at all limes.

*56Protocols for Inter-Agency Cooperation
Rpondcnts emphasized the establishment of cooperation between CJSA and other Suite

Corporations and related agencies c.g. Conununication Commission of Kenya (C.C.K) and
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yjfaricom Limited. Such cooperation should aim at monitoring communication between
incarcerated prisoners and members of the criminal gangs. Such cooperation can also aim to
track and recover all phones sneaked into prison unnoticed and also intended to be used to

intimidate victims and witnesses. By so doing, criminal gang networks and cartels will be cut at

the nib.

477 Other recommendations
Hie respondents recommended a replacement of the present system of trial (adversarial) with
another that is witness friendly.
The following were suggested to avert lengthy trial processes; Increase of government experts to
quickly process expen reports in order to catch up with the timing of court trials. Prompt
production of prisoners to court by prison authorities when required by courts to do so, failure to

which, will constitute a serious punishment.

To build trust in the Criminal Justice Agencies, the government should do more to light
corruption in courts by for instance, criminalizing sharing of confidential court reports with
criminals and weeding out corrupt police investigating officers. Indolence of prison authorities
thet leads to unmonitored access of phones to incarcerated prisoners should also be cut at the nib.
The government must also allocate enough funds from the ex-chccqucr in order to support police
operations and lurther training of police investigators. At the same time the number of police
officers should be increased by employing more officers, so that they can match with the huge
number of the Kenyan population. Political interference should also be shunned. The government
should also stick to the principle of separation of powers where the Judiciary operates
independently with out any interference from the Executive or Legislature. Such principle will

minimize any attempts by those in political power to obstruct justice through Nolle Proseques
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CHAPTER FIVE: SUMMARY, CONCLUSIONS AND RECOMMENDATIONS

O Introduction

fiiis chapter presents the summary of findings, conclusions, recommendations, and suggestions
jot further areas of research. The chapter summarizes the findings of the study in relation to the
overall objective of the study; i.c. to establish the nature of non-coopcration by witnesses during

trial of criminal cases in Kenyan courts with specific focus on Kiambu Criminal Courts.

52 Summary of Findings

272 serious cases were terminated between the years 2008 and 2010 due non-cooperation by
witnesses. Terminated cases were categorized into three .i.c. under section 202 C.P.C
(termination due to non appearance of witnesses in Court during trial), under section 210 C.P.C
(termination due to conflicting/contrudictory evidence), and termination under section 215C.P.C
(Termination due to insufficient evidence). The year 2008 had a total of 112 cases terminated,
file year 2009 had 86 cases terminated while the year 2010 had a total of 74 criminal cases
terminated. Terminated cases cut across all typology of criminal cases but most gang; violence
related cases and cases thut attract serious punishments were more affected. The magnitude of
termination of criminal cases is thus appalling, and at this rate, threatens to stifle the criminal

justice process. All these cases were terminated due to non-cooperation of witnesses.

Tre Study identified several major factors that contributed to non-cooperation by witnesses
during trial of criminal cases. These include; Intimidation of victim und witnesses, Mistrust of
lavenforcement. Adversarial process of trial. Lengthy trial process. Community tics and finally
Personal and socio-economic cliuructerislie of individual witnesses. The reasons were explained

indetails in chapter four.

Several forms of non-cooperation by witnesses were identified. These include Non-appearance
ty witnesses before court during trial and giving of contradictory/conflicting statements during
tial. Inaddition, several witnesses appeared before court during trial as required by law. but then

incd hostile and disowned their statements. A few witnesses collaborated with criminals out of
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fg$t for their lives and failed to produce exhibits in court during trial. As a result many eases

were terminated, due to botched criminal prosecution process.

53 Conclusions

Given the overall study findings, the following conclusions have been made: Non-cooperation by
witnesses during trial of criminal cases at Kiambu Criminal Courts is a real challenge, owing to
the magnitude of the problem.

Based on the factors that contribute to non-cooperation by witnesses during trial, the Criminal
justice Delivery Process is at Limbo. On the other hand what is coming out clearly from the
Study is institutional failure i.e. CJSA have failed to deliver Criminal Justice and cannot be
trusted either. Though the government is doing its best to give the judiciary a new face through
reforms, similar efforts should also target the Police, and the Prisons. Reforms should be all
comprehensive, targeting legal impediments, personnel and integrity issues and impediments on

processes amongst other areas.

Delivery of Criminal Justice is determined by the weight of evidence adduced by witnesses.
Witnesses thus form a crucial link in the functioning of the agencies of the Criminal Justice
Systems. Without this link, dispensation of Criminal Justice is a nightmare. Witness issues hence
need to be addressed or else the Criminal Justice Process is under siege.

54 Recommendations
Based on the results of this study, the following recommendations are made in an attempt to

address the problem of non-cooperation by witnesses during trial of criminal eases.

54.1 Policy Recommendation
1 Increased Government efforts to prevail on Prison cartels that have established networks
with courts and the community at large to intimidate witnesses and the whole community
ugainst giving evidence in court. The study further recommends the establishment of
cooperation between agencies of the Criminal Justice System and other state
corporations with related agencies c.g. Communication Commission of Kenya (C.C.K)

and Safaricom Limited. Such cooperation can aim at monitoring communication
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between incarcerated prisoners and members of the criminal gangs or to recover all
phones sneaked into prison unnoticed, to be used to intimidate victims and witnesses.

To reduce victim and witness intimidation in and around the courtroom, the study
recommends a provision of a separate waiting area for victims and witnesses at the
Kiambu law courts. Plain clothes policemen should also be deployed in and around
courts, in order to detect and arrest gang members who come to court purposely to

intimidate victims and witnesses.

On tire use of technology, the government should introduce the use of gang-tracking
software tliat can be used to locate and monitor gang members who have once been

jailed and released. This software can be inserted into their bodies once they getjailed.

Enhanced legislation and increased penalties for obstructing justice through witness
intimidation. Besides, penalties should be served consecutively. The government should

also consider higher bail and tight bond restrictions.

The study recommended full operationalization of the Witness Protection Act (2006) and
establishment of Victim/Witncss Agency and Programs that would factor in Emergency
Relocation and Support of intimidated Witnesses, Enhanced Basic Victim Services such
as emergency and longer-term counseling; assistance with victim compensation, where
appropriate and a specific contuct person who can assist the victim or witness with

intimidation concerns on a 24-hour basis.

Police officers are better placed than officers of court to foresee and prevent intimidation
at the street level. They should inform courts about repeat offenders und potential
intimidators. or alert prosecutors on potential witnesses who are being intimidated. The
police should also visit the families of potential intimidators and explain the laws
concerning obstruction of justice. In addition. Police officers should reassure tenants in
gang-dominated places by increasing patrols and putting up police posts in such areas, in

order to decrease response time
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7. To build trust in the Criminul Justice Agencies, the government should do more to fight
corruption in courts by for instance, criminalizing sharing of confidential court reports
with criminals and weeding out corrupt police investigating officers. Indolence of prison
officers that leads to unmonitored access of phones to incarcerated prisoners should also
be cut at the nib. The government should also allocate enough funds from the ex-
checquer in order to support police operations and further training of police
investigators. At the same time the number of police officers should be increased by
employing more officers, so that they can match with the huge number of the Kenyan
population. The repealed law on confession affects or weakens the quality of police
investigations. Review of this section of law was found to be necessary. Political
interference should also be shunned. The government should stick to the principle of
“separation of powers™ where the Judiciary operates independently with out any
interference from the Executive or Legislature. Such principle will minimize any
attempts by those in political power to obstruct justice, by for instance, through Nolle
Proseques. The government should also play a leading role in supporting CJSA in
inculcating trust to the public through aggressive gang suppression measures. This is for
instance, and in one day. by publicly executing all prisoners already sentenced to death

by Kenyan Courts. This move will also be very' supportive to CISA.

8. With regard to Community tics, the study considers Community outreach ns critical in
establishing a working relationship between CJSA and the community. Through such
cooperation, confidence building measures such as victim/witncss security and support
programs can be mooted. Community outreach will also lie critical, in educating the
public on the importance or benefits of coming out to testify in courts. One of the

outreach strategies considered promising was: Community policing.

9. To avert lengthy trial processes through frequent adjournments, the study recommends
prompt disposal of criminal cases by: Increase of government experts to quickly process
expert reports in order to expedite court trials. Prompt production of prisoners to court by
prison authorities when required by courts to do so. failure to which, will constitute a

serious punishment. Courts should also introduce a system where by another magistrate
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can be called upon to stand in on behalf of the Presiding Magistrate in case of sickness,

so that the trials can proceed os planned.

10. The Kenyan trial process is adversarial in nature and was found to harass witnesses thirn
being objective. HiTorts should be made to introduce another model that is friendly
towards all witnesses

5.4.2 Suggestions for further research

Given that this study has found Non-cooperation by witnesses during trial of criminal cases in
Kenyan Courts to be a major challenge. Further Research can be done to examine the Role of the
Government in handling Witness Related Issues. In addition. Further Research can also be done

toexamine the effect of the problem to the Country for example, in areas such as Policing.
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APPENDIX I: INTERVIEW GUIDE
UNIVERSITY OK NAIROBI

FACULTY OF ARTS
DEPARTMENT OF SOCIOLOGVAND SOCIAL WORK

KficY INFORMANTS* INTERVIEW GUIDE FOR: MAGISTRATES. LAWYERS. COURT
PROSECUTORS, COURT CI.FRKS AND POLICE INVESTIGATING OFFICERS.

My names are Panuel Mvvangunde Mwaeke. a post graduate student of Sociology at the
University of Nairobi. 1 am doing a study on delimiting the problem of nnn-coopcration by
witnesses during trial of criminal Cases in Kenya: A case study of Kiambu Law Courts.

The information you will give will be treated in strict confidence and will only be used to advise
policy makers on the appropriate measures to be taken in order to improve on cooperation. 1

would therefore appreciate if you could spare sometime for this interview.

We all know that the process of justice delivery here in Kenya has experienced several
challenges in the recent past. Let us therefore talk about non-cooperation by witnesses during

trial of criminal cases:

1 In what type of cases is non-cooperation by witnesses very common at the Kiambu Law

Courts? How many cases hove encountered in the last 3 years?

2. What factors contributes to non-cooperation by witnesses during trial of criminal eases?



Kindly explain how intimidation of witnesses affects non-cooperation by witnesses

during the trial of criminal cases? s

In what forms does non cooperation by witness manifest?

How often do you handle cases related to non-cooperation by witness, and how do you go

How docs mistrust of the law enforcement agencies contribute to non-cooperation by

witnesses during the trial of criminal cases?----------=-=-==-=mmommm o

Do community ties between the offenders and the witnesses contribute to non-

cooperation by witnesses during the trial of criminal cases? Ifyes, how exactly?.......... —

Does the adversarial trial contribute to non-cooperation by witnesses during the trial of

criminal cases? If yes, explain how--------------------

How do personal and socio-economic characteristics like age, gender, status, class and

religion contribute to non-cooperation by witnesses during the trial of criminal cases?----
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10. Does a lengthy trial process contribute to non-cooperation by witnesses during the trial of

criminal cases? Ifyes, explain exactly hOW-----------m-m oo s

11. What do you do to cope with non-coopcration by witnesses during trials?—

12.  How exactly does non-cooperation by witnesses aiTcct the delivery of criminal justice in

Kenya? - -

13. What do you think should be done to improve on non-cooperation by witnesses during

trial of criminal €ases?------m-mmmm oo

14. Which are the main challenges facing witness protections and how can they be

AddressedP----mmnnmmmmm e mmmmmmm e

15. (a) Explain how the following approaches can be used to enhance witness cooperation

a)Enhanced legislation-------------------- -

b) Community empowerment.
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¢) Community awareness.

d) Community outreach.
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APPENDIX 2: QUESTIONNAIRE
SECTION A: PERSONAL INFORMATION

1 Name of the Respondent............ccccevveviievieiie i,
2. Indicate Your Gender
Male [ ] Female [1]

3. Indicate your marital status

Married [ ]
Single [1]
Divorced [ )

4. What is your highest academic qualification?
Primary certificate  ( J Secondary school certificate [ J

College certificate f 1  university degree [ ] post graduate (1
5. Which is your age bracket?

18-24years f 1 25-30years | J 31-35years f |

36-40yeans [ ] above 40 years [ J

6. Indicate your religion

Christian ( J
Muslim [ ]
Hindu fl

Other (SPeCIfY)...ccccvvveiiiiieecc e



7. Arc you currently employed?
Yes ]
No [J
8. Indicate your social-economic cluss

High class []
Middle class []
Low class []

SECTION B
Social-economic factors influencing non-cooperation for witnesses

9. Inwhat forms does non-cooperation by witness manifest?

10. Do you think age of the witness affect the level of cooperation of the witnesses?

Yes 11

No 11

If Yes or No explain how?



11 Do you think gender of the witness affect the level of cooperation of the witnesses?
Yes 11
No 11

If Yes/No explain how?

12. Do you think political influence affect the level of cooperation by witnesses?
Yes | |
No i

If Yes or No explain howr?
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13. Docs social status inllucnce the level of cooperation by the witnesses?
Yes |

No [

if Ycs/No explain how?

14. Do you trust the judicial system?
Yes 11
No 11

If Yes/No explain your answer?

15. Docs the Length of trial affect the level ofcooperation by the witnesses?

Yes [
No 1]

If Yes or No explain your answer?
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SECTION C

Factors that account for non-coopcration by witnesses during the trial of criminal cases

16. What factors contribute to the non-cooperation by witnesses during trial of criminal

cases?

17. Docs witness intimidation affect cooperation by witnesses during the trial of criminal cases?
A) yes b) No

If Yes/No explain your answer?

18. Highlight any forms of victim and witness intimidation you are aware of.

19. To what extent does intimidation affect cooperation by witnesses during the trial of criminal

cases?

Please explain your answer
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20. To what extent does corruption of witnesses by the accused persons or their agents contribute

to non-cooperation of witnesses in the trial of criminal cases?

Please explain your answer

21. Docs mistrust of the law enforcement contribute to non-cooperation by witnesses during the

trial of criminal cases? A) yes b) No

If Yes /No explain your answer?

22. Do community ties between the offenders and the witnesses contribute to non-cooperation by

witnesses during the trial of criminal cases? A) yes b) No

If Yes/No explain your answer?

23. Docs adversarial process of trial contribute to non-cooperation by witnesses during the trial

of criminal cases? A) yes b) No
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Ifyes /No kindly explain your answer?

24. Do personal characteristics like age and gender contribute to non-cooperation by witnesses
during the trial of criminal cases? A) yes b) No

If Yes/No explain your answer?

25. Docs lengthy trial process contribute to non-cooperation by witnesses during the trial of
criminal cases? A) yes b) No

If Yes/No explain your answer?

SECTION 1) Remedial measures for ensuring the cooperation of witnesses during the trial

of criminal cases

26. Do you know of any victim/ witness programs and services administered by law enforcement

agencies?
Yes (1
No []
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Ilow effective are these programs and services

27. What do you think should be done to improve on witness cooperation during trial

Thank you for your cooperation and time
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PROPOSAL
DEVELOPMENT

DATA COLLECTION

DATA PRESENTATION

APPENDIX 3
BUDGET

Photocopying. Binding.
Typesetting. Materials

Field work. Transport.

Stationary. Telephone calls.

Photocopying. Binding.

TOTALS
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15.000

15,000

10.000

40.000



