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ABSTRACT 

This study investigated the legal challenges of the new reproductive technologies (NRTs) 

in Kenya. In this research, new reproductive technology was used to refer to in vitro 

fertilization (IVF). The research intended to contribute to the body of knowledge on IVF 

and to inform legislative developments in Kenya. At policy level, the research aimed at 

prompting a more thoughtful regulation of IVF. In particular, this research sought to 

investigate the extent to which there are laws affecting in vitro fertilization and their legal 

impact; and also to examine the level of knowledge of these laws among men and women 

in Nairobi. 

This study used post modern feminist theory which suggests that various women have 

different reactions to technologies depending upon their own class, race, sexuality, 

country, and other factors. The data collection methods used in this study were secondary 

sources, key informant interviews and narratives. A sample of twenty informants who 

had knowledge or experience in NRTs were interviewed. 

The findings of the research indicate that, whereas, perceptions and knowledge is 

important in determining the ease of access to IVF, there is a general lack of knowledge 

and information on it, its availability and the legal challenges it raises in Kenya. The 

findings further reveal that the cost of IVF is prohibitive and has served to impede access 

to this technology. The study also found that women bear the greatest burden as a result 

of IVF which is largely unacknowledged by their families. 

The study recommends that the government comes up with policy and legislation on 

NRTs. Further, that there is need for a general awareness of the public on IVF, its 

availability, implications, cost and possible effects and lastly, that the government should 

subsidize the cost of accessing NRTs so as to make it affordable to the majority of 

Kenyans. 
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CHAPTER 1: BACKGROUND TO THE STUDY 

1.1 INTRODUCTION 

"Reproduction" in anthropology refers to the processes by which new social members are 

produced-specifically, the physiological process of conception, pregnancy, birth and 

child- raising. In its wider sense, "reproduction" is used to encompass the processes by 

which societies are reproduced for the future (Floyd and Franklin, 2005/ 

The new reproductive technologies constitute a broad constellation of technologies aimed 

at facilitating, preventing, or otherwise intervening in the process of reproduction. These 

interventions focus predominantly, although not exclusively, on the female body and, 

with some notable exceptions (for example, a privately arranged and implemented donor 

insemination), operate within the medical domain (Ritzer, 2006). In this study, however, 

new reproductive technology was used to refer to in vitro fertilization. 

In vitro fertilization (IVF) is one of the assisted reproduction technology (ART) fronts 

often used to treat infertility that is caused by damage to or blockage of a woman's 

fallopian tubes, male infertility, and persistent infertility for which other treatments have 

not worked (Cook et al., 2003). It refers to removing one or more oocytes from a 

woman's ovary by laparoscopy and then fertilizing them by exposing them to sperm 

under laboratory conditions outside the woman's body. 

In IVF, oocytes which are obtained surgically from ovarian follicles in super-ovulated 

cycles and prepared sperm are brought together in a dish in the laboratory. Fertilization 

takes place outside the body (in vitro=in glass). Cleavage stage embryos derived from 

these fertilized oocytes are then placed in the uterus (Braude and Rowell, 2003/ On 25th 

July 1978, Louise Joy Brown was born in Great Britain. She was the first successful birth 

through the use of in vitro fertilization (Sgambati, 2007). 

In cases where a woman cannot conceive as a result of defective oviducts, an egg can be 

removed surgically from her ovary and fertilized "in vitro" in a Petri dish under 

laboratory conditions that are as suitable as the environment inside the oviduct where 

1 



fertilization normally takes place. The embryo is then transferred to the woman's uterus 

to develop normally. A donor ovum rather than the woman's own ovum can also be used 

for the woman who does not ovulate or who carries a sex linked disease that she does not 

want to pass on to her children. 

Bodily experiences like that of infertility and its treatment are shaped by cultural, 

political and social environments that influence our definitions of the normal, the painful 

and the reparable (Carmeli and Dirnfeld, 2008j. It is estimated that 10-25% of adult 

couples in Africa are sub fertile and of these, female factors account for about 55% of the 

causes, male factors account for 30-40%, while 5-15% of the causes are unexplained 

(Giwa-Osagie, 2002). 

The most common cause of infertility in Africa is infection of which the two sexually 

transmitted infections, gonorrhea and chlamydia are the main culprits in both male and 

females. Delayed diagnosis of sexually transmitted infections, lack of diagnosis, 

incomplete therapy, no therapy, or inappropriate therapy compound the problems of 

sexually transmitted infections in Africa (Giwa-Osagie, 2002). 

The problem of infertility is a major one especially in developing countries where its 

effects extend beyond the loss of human potential and unrealized self and instead poses 

unique difficulties such as economic hardships, social stigma and blame, social isolation 

and alienation, guilt, fear, loss of social status, helplessness and, in some cases, violence. 

At the same time, many families in developing countries depend on children for 

economic survival (Daar & Merali, 2002). 

The Kenya National Reproductive Health Policy (MOH, 2007) underscores infertility as 

an important public health concern in the country but which has been inadequately 

addressed at both policy and service level, mainly due to its ranking against other 

perceived pressing priorities of maternal and child health care. The policy notes that 

reproductive health providers must endeavour to eliminate factors that impede equitable 

access to reproductive health services and in particular the reduction of financial, social, 

political and cultural barriers to those seeking reproductive health information and 
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services, especially among the vulnerable members of the population such as the infertile 

couples (MOH, 2007). 

Technologies such as in vitro fertilization and other assisted reproductive technologies 

inevitably provide normative challenges as they widen the scope of reproductive options 

and contest the traditional notions of motherhood, pregnancy and childbirth. Predictably, 

new technologies and capabilities prompt medical and legal discourses, usually 

representative of the dominant power groups within society, which may act to either 

encourage or discourage consequential social adjustment (Paterson, 2004). 

The development of law in any society is dictated by the values of the specific historical, 

social, economic and political demands of the particular society in question. The ruling 

class or ruling groups which articulate the norms and structures usually define the type of 

legal development a society undergoes. Law and development, in this context define 

arenas for political and ideological struggle, since there are always classes and groups 

fighting to control the direction of change in society (Oki-Ombaka, 1989/ 

As a political arena, law represents a montage of compromises, defeats, and victories of 

past struggles. As a battleground, it is perceived as defining the means through which 

change can be effected or existing arrangements protected by beneficiaries of existing 

arrangements. Alternatively, it may be seen to legitimize the existing injustices 

experienced by marginalized individuals and groups in society (Oki-Ombaka, 1989). 

This study anticipated that there was need to seek information on the legal implications of 

access to IVF services for women of reproductive age in Nairobi, Kenya. The study 

investigated the social foundations of laws and policies affecting IVF as well as the legal 

challenges thereto. It examined how these laws seek to preserve the status quo of what 

are perceived as societal values or morals. IVF procedures are relatively new in Kenya, 

the first Kenyan child conceived through the procedure having been born in 2006. Kenya 

is still grappling with the new technology and although not having been used by many 

women in the country, the demand is rising and thus the need to ensure accessibility as 

well as the protection of the rights of those accessing it. In Kenya, the fact that IVF 
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services are solely offered by private practitioners in private facilities under no legislative 

control may mean that the providers of this service may use their own paternalistic forms 

of discretion in patient selection or de-selection. 

The Kenya government policies and efforts have in the past been concentrated at 

reduction of population without putting any effort in assisting those who are unable to get 

children to do so through new technologies. This study therefore, investigated the 

policies of the government with regard to IVF to determine whether they create an 

enabling environment for those in need of assisted reproduction or not. 

1.2 PROBLEM STATEMENT 

The legal problems that arise from in vitro fertilization are many and may include 

disputes such as who has parental responsibility over a child begotten from IVF. The 

number of persons who might assert parental rights over a child begotten from IVF are 

now expanded to five, that is; the sperm donor, the egg donor, the surrogate womb 

mother, and the couple who raises the child. 

IVF also raises questions of rights and liabilities as they apply to the foetus, donors, and 

adoptive parents, as well as the role of physicians and parenthood organizations, 

researchers, corporations, and government. This study reviewed existing statutes and 

policies in Kenya that deal with these issues against the understanding that policies 

influence not only people's conduct but also their subjectivities and beliefs. 

This research endeavoured to answer the following questions: 

a) Are there any existing laws or regulatory frameworks in Kenya relating to IVF 

and if so which ones and how do they affect women? 

b) What are the legal factors around IVF services in Kenya and how do they affect 

women? 
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c) What is the level of knowledge of the laws relating to IVF among lay men and 

women in Kenya? 

1.3 RESEARCH OBJECTIVES 

1.3.1 Overall Objective 

The overall objective was to explore the legal issues in Kenya arising prior to accessing 

IVF services as well as after a successful IVF which may promote or hamper an 

individual's use of the services. 

1.3.2 Specific Objectives 

a) To investigate the extent to which there are laws affecting in vitro fertilization in 

Kenya. 

b) To investigate the legal impact of in vitro fertilization for men and women in 

Kenya. 

c) To examine the level of knowledge of the laws affecting in vitro fertilization 

among men and women in Nairobi. 

1.4 JUSTIFICATION OF THE STUDY 

This research aimed at contributing to the body of knowledge on IVF and to inform 

legislative developments in Kenya. At policy level, the research aimed at prompting a 

more thoughtful regulation of IVF in Kenya. Perceptions and delineation of the most 

important issues in this area should serve to stimulate the development of medico-legal 

guidelines and corrective legislation prior to the occurrence of a genetic tragedy. There 

was, therefore, need to examine the legal issues around IVF for the population in Kenya 

including the legal challenges that may occur after a successful IVF. There was also need 

to examine the social factors that shape different legal responses to technology especially 
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those that reflect the gender divisions of inequalities. The findings of this study will also 

serve as a theoretical contribution to the virgin debates surrounding IVF in Kenya. 

1.5 SCOPE AND LIMITATIONS OF THE STUDY 

The study was limited to legal scholars, reproductive health experts and persons of 

reproductive age in Nairobi who have undergone IVF or who wish to undergo IVF. 

Kenya does not have any specific laws on reproductive technologies nor has it had any 

litigation around reproductive technologies. Therefore, the study looked at the likely 

interpretation of available laws and largely borrowed from the experiences of other 

jurisdictions. 

Matters of reproductive health are very sensitive in their nature and as such, there were 

only a limited number of informants willing to be interviewed on the subject matter of 

study. The study acknowledges that there is lack of adequate information on the new 

reproductive technologies which may have limited its findings. There was also a 

challenge in finding the number of experts initially proposed as there were not many 

people versed in the area of new reproductive technologies and therefore, 20 key 

informants instead of 25 were ultimately reached. 

1.6 DEFINITION OF KEY TERMS 

Many of the terms used in this study had varied meanings and by defining them it was 

hoped that the context in which they were used would be clarified. 

Infertility: the inability to have a child without assisted reproductive technology. 

New reproductive technology: referred to in vitro fertilisation. 
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Assisted reproductive technology: technology used to treat infertility that is caused by 

damage to or blockage of a woman's fallopian tubes, male infertility, and persistent 

infertility for which other treatments have not worked. 

Women: female adults of 18 years and above who are interested in having children. They 

form the potential users of the in vitro fertilization techniques 

Accessibility of IVF: the ability to obtain the services when in need without hindrances 

such as lack of information or exorbitant costs associated with it. 

Legal factors: referred to the implication of the Kenyan laws on new reproductive 

technologies and included existing laws relating to assisted reproductive technology and 

any existing regulatory frameworks in Kenya. 

Lay men and women: referred to men and women who have no professional training in 

relation to reproductive health 
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CHAPTER 2 LITERATURE REVIEW 

2.1 In vitro fertilization practices around the world 

In Australia and other countries, certain groups of women have traditionally been denied 

access to assisted reproductive technologies (ARTs). These typically are single 

heterosexual women, lesbians, poor women, and those whose ability to rear children is 

questioned, particularly women with certain disabilities or who are older. The arguments 

used to justify selection of women for ARTs are most often based on issues such as 

scarcity of resources, and absence of infertility (in lesbians and single women), or on 

social concerns: that it "goes against nature"; particular women might not make good 

mothers; unconventional families are not socially acceptable; or that children of older 

mothers might be orphaned at an early stage (Peterson, 2005). 

Peterson (2005) refers to a study by Steinberg (1997) on attitudes held by ART medical 

staff which found that there was a common belief that, inherent in their medical 

responsibilities, IVF professionals were obliged to use their "common sense" about 

facilitation of "appropriate" reproduction and in the judgment of parenting ability. In that 

study, the vast majority of respondents admitted that they would refuse to treat women 

who were neither married nor living in a long term heterosexual relationship out of 

concern for the potential child's need to have an appropriate family unit that included 

both male and female parents. 

Post-menopausal women who wish to benefit from assisted reproductive technologies 

sometimes suffer discrimination when trying to access these services. These women 

require donated ova to achieve IVF pregnancies. In the past, excess ova harvested after 

hormonal stimulation of young women undergoing IVF were donated in significant 

numbers. Improved techniques, including embryo freezing, have however reduced the 

number of excess ova available for donation (Peterson, 2005). This coupled with negative 

attitudes toward the post-menopausal women has significantly reduced their chances to 

benefit from the new reproductive technologies. 
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In contrast, however, the world's most intensive consumers of IVF are Israeli women, 

whose fertility treatment is state-funded. Nearly unlimited treatment is offered to every 

woman, irrespective of her marital status or sexual orientation, until she has two children 

with her partner (Carmeli & Dirnfeld, 2008). Israel's reproductive policy is widely 

known as pronatalist, "Zionistically" associating reproduction with the Israeli-Palestinian 

conflict by declaring the enlargement of the state's Jewish population an important 

component of nation building (Carmeli & Dirnfeld, 2008). IVF and all related 

technologies, most notably intracytoplasmic sperm injection (ICSI), used to overcome 

male infertility, are offered free of charge to any Israeli woman up to the age of 45. The 

age limit rises to 51 if using donor eggs. No psychological, educational or financial 

requirements apply. State funding is limited to two children with the woman's present 

partner (if she has one), irrespective of the number of her or the partner's children from 

previous relationships (Carmeli & Dirnfeld, 2008). 

In 1983, The State of Victoria in Australia presented a report on in vitro fertilization and 

another Report in 1984 on Disposition of Embiyos Produced by in vitro Fertilization. 

Following the recommendations of these reports, the Victorian government enacted the 

Infertility (Medical Procedures) Act which sets out the provisions to regulate IVF and 

associated technologies (De Melo-Martin, 1998). In 1992, the British Parliament 

established the Warnock Committee that produced the Report of the Committee of 

Inquiry into Human Fertilization and Embryology which later became the Human 

Fertilization and Embryology Act. There were many areas of commonality between the 

Australian and British assessments. For married or stable couples, all of the reports 

concluded that artificial insemination and IVF are legitimate medical responses to 

infertility but that informed consent is a precondition for treatment. They argue that some 

forms of embryo research such as cloning, clearly are unacceptable. However, other 

forms of embryo research are permissible within the first fourteen days of development in 

vitro, provided that ethics committees regulate and approve them. The commissions also 

agreed that governments should allow the donation of embryos. Similarly, the reports 
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concurred that governments should regularize the legal status of children conceived 

through the new reproductive technologies (De Melo-Martin, 1998). 

In order to highlight the current status of available literature, the ethical concerns in 

accessing IVF, the legal issues arising from IVF and the human rights issues arising from 

IVF have been reviewed. 

2.2 Ethical aspects of IVF 

Ethical issues raised by Medically Assisted Reproduction (MAR) have been considered 

so profound that several countries, particularly those where the more advanced 

reproductive technologies are applied, have created national commissions to address 

them and propose legal regulatory framework and other responses. The International 

Federation of Gynecology and Obstetrics (FIGO) Committee for Ethical Aspects of 

Human Reproduction and Women's health has made statements and recommendations, 

notably on Ethical Guidelines on the sale of Gametes and Embryos (1996), Donation of 

Genetic Material for Human reproduction (1994) and Ethical Aspects of Gamete 

Donation from Known Donors (Direct Donations) (2000) (FIGO, 2006,). 

National and other public commissions tend in general to address Medically Assisted 

Reproduction (MAR) at the macro ethical rather than the micro ethical level, considering 

the impact for instance of gamete and embryo transfer and surrogate motherhood in 

terms of social policy rather than of overcoming childlessness in particular patients. With 

regard to children produced by MAR technologies, however, commissions often come to 

the micro ethical level to consider the experience of children who are genetic offspring of 

only one, or neither, of their social parents (Cook et al., 2003). 

Among the practical concerns raised by IVF which have ethical and legal implications 

are disposal of surplus embryos created in vitro that prove unnecessary or unsuitable for a 

couple's reproductive requirements, implantation of several embryos that results in high, 



multiple pregnancy, and creation of the same result by natural conception following 

medically induced super ovulation, and the option of so called 'selective reduction' to 

reduce multiple pregnancy. Multiple pregnancy involves health care of mothers, foetuses 

in utero, and newborn children, possibly born prematurely with low birth weight and risk 

of associated complications (Cook et al., 2003). 

From the above literature, there is clearly a lot for Kenya to consider being that Kenya is 

yet to come up with clear guidelines on this procedure. This study sought to fill in the 

gaps in knowledge and investigated the moral issues that may hinder women's access to 

IVF in Kenya. 

2.3 Legal Aspects of IVF 

In looking at the legal implications of IVF, the study looked at the effects of the national 

constitution, national laws and international conventions and how they serve to determine 

the scope and limits of conscientious objection to delivery of IVF services and the 

facilitation of conscientious decision making by women on whether to access those 

services or not. In so doing, the study sought to separate the appearance of equality as 

manifested in the legal instruments from the actual experience of those on whom the 

legislation is expected to have an impact. 

According to Cook and Ngwena (2006), there are three legal principles that are key to 

advancing women's reproductive and sexual health. First, law should require that care be 

evidence-based, reflecting medical and social science rather than religious ideology or 

morality. Second, legal guidance should be clear and transparent, so that service 

providers and patients know their responsibilities and entitlements without litigation to 

resolve uncertainties. Third, law should provide applicable measures to ensure fairness in 

women's access to services, both general services and those only women require. 

Central legal issues in assisted reproduction are the consent of both members of an 

infertile couple, consent of gamete or embryo donor, and the legal status of a resulting 
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child. A husband's consent to his wife's insemination by donor is usually required, in 

order that any legal presumption of his fatherhood be maintained. His objection would 

render the child not his legal responsibility, and he may disclaim paternity if the wife is 

serving as a surrogate mother to another man's child. Sperm or ovum donors must 

consent for lawful donation, but recovery of sperm from unconscious and recently 

deceased men raises concerns such as how one can prove that his consent was obtained in 

his unconscious state or before his death (the case of R. V. Human Fertilization and 

Embryology Authority, exp. Blood (1997) 2 All ER 687 (Court of Appeal, England). 

Legal questions that are also unresolved in many countries arise when donation of a 

couple's cyro-preserved embryo is possible, but only one member of the couple consents. 

The UK Human Fertilization and Embryology Act 1990 Code of Practice states that 

licensed centers providing ART services must also take into account the welfare of any 

child who may be born as a result of the treatment including the need of that child for a 

father, before providing a woman with such treatment. In Australia, the states adhere to 

the National Health and Medical Research Council guidelines which guideline for many 

years referred to the fact that IVF should only be available to people within accepted 

family relationship but failed to provide a definition for this concept. In 1996, the council 

revised these guidelines and omitted the words "accepted family relationships" (Peterson, 

2005;. 

Specific laws may concern such matters as spousal consent, gamete acquisition and 

donation, and disclosure among themselves of identities of different participants. Medical 

licensing authorities and professional associations may adopt practices that practitioners 

are required to observe, such as on age limits beyond which motherhood should not be 

assisted, and limiting numbers of in vitro fertilized embryos that may be placed in utero 

in a single treatment cycle. 

Homosexuals also experience difficulties in accessing assisted reproductive technologies 

as the society has largely failed to view them as acceptable relations. Anderssen (2002, 

cited in Peterson 2005) observes that it has traditionally been assumed that it is important 
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for children to have both male and female role models within the primary family unit, for 

healthy psychosocial development. However, psychological studies of children raised in 

family units with homosexual parents have found no significant negative impact on 

cognitive development and function, emotional adjustment, gender identity or behaviour 

when compared with children of heterosexual couples or single mothers. 

Anderssen (2002, cited in Peterson 2005) further notes that with the failure rate of 

modern marriages approaching 40-50% in many countries which also have the highest 

number of ART services, a significant number of families have minimal or no contact 

with a father figure and there are obviously no guarantees that heterosexual couples will 

remain married or as a couple throughout their offspring's childhood. It would therefore, 

be an inappropriate discrimination to exclude lesbians, single heterosexual or 

postmenopausal women from access to ARTs because of concern for the welfare of their 

potential offspring. 

There is a moral dilemma in trying to balance the welfare of the child and the right of the 

would-be parents to procreate. Every characteristic of those who request medical 

assistance that does not conform to the "heterosexual married parents with their 

genetically related children" pattern is assumed to result in negative consequence for the 

child (Pennings, 1999). Where laws focus on children's welfare and avoidance of the 

stigma of illegitimacy, strong presumptions are that children born during marriage, or 

within some generous time after it ends by the husband's death or divorce, such as 300 

days, are the husband's legitimate children, unless he actively denies this. The Kenyan 

Evidence Act (Chapter 80 of the Laws of Kenya) states that the fact that any person was 

bom during the continuance of a valid marriage between his mother and any man, or 

within two hundred and eighty days after its dissolution, the mother remaining unmarried, 

shall be conclusive proof of the legitimacy of the child. 

Many of the initial objections to IVF technology were based on fears and assumptions 

that the physical and/or psychological development of children born as a result of these 

technologies would be impaired by the artificial way in which they had been conceived. 
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There was perceived anticipation of increase in potential for aberrant parental bonding as 

well as an expectation of probable social stigmatization of IVF offspring. The vast 

majority of studies undertaken to investigate these concerns have, however, found very 

little, if any, significant difference in physical development or psychological wellbeing in 

IVF children as compared to non-IVF children (Peterson, 2005). 

One of the consequences of assisted conception is the issue of parental responsibility of 

a child begotten of IVF. This is adequately demonstrated in the American case of the 

Calverts. "Crispina and Mark Calvert were unable to conceive a child due to the fact 

that Crispina had had hysterectomy. Her ovaries, however, were intact and capable to 

produce valid ova. Therefore, they drew up a contract with Anna Johnson who agreed to 

be a surrogate mother and later relinquish the child to the Calverts. Calverts agreed to 

compensate Johnson $10,000 in three installments part paid before and part after the 

birth of the child. After successful in vitro fertilization and transfer of the embryo to 

Johnson's womb, Anna required full payment of the sum threatening that otherwise she 

would keep the baby. Three successive courts decided in favour of Calverts. The basis of 

the decision was different in different courts: two courts relied directly on genetic 

relatedness of the Calverts to the child and invoked the assumptions of other possible 

ways of determination of parenthood. The third and final court based its decision purely 

on the concept of 'intent' of the parties, that is, what was the intent of them when they 

entered the contract"? (Sedlenieks, 1999:5-7). 

Sedlenieks further observes that 

"...this court case reveals two aspects of the impact of the new reproductive 

technologies in defining kinship and gender. First, it demonstrates that due to the 

new reproductive technologies, society is forced to re-evaluate its assumptions 

about what is the basis of kinship and gender relations. Second, they show that 

the 'biogenetic' basis, although perceived as the basis, can not be applied in the 

real situations. The procreative act, marriage, donors of genetic material and the 

ones that engage in the nurturing of the new creature (embryo and later the child) 



can all now be separated. Prior to the new reproductive technologies, they all 

were supposed to be parts of the same biologically grounded process. Since these 

roles can be delegated now to different people, one cannot use the biological 

processes as the determining factor to identify the kin persons. The intention of 

the court to put more emphasis on the social seems to be logical since it still can 

identify one person. While the biological facts have become confusing, the social 

ones remain the same as before." 

The law on medical negligence applies to health assessments of women for pregnancy 

and to the screening of sperm donors regarding their genetic health and freedom from 

sexually transmitted diseases, including HIV infection. It may also apply where 

physicians undertake to select donors of specific ethnic or racial origins or body builds 

such as to match women's husbands. Where advanced techniques of gamete or embryo 

screening are available, such as pre-implantation genetic diagnosis, practitioners are 

obliged to discuss them with patients unless these procedures are obviously beyond 

patient's financial means. Damages awarded on birth of a disabled child may be 

substantial, but may be more modest when healthy but ethnically or otherwise 

mismatched children are born (Cook et al., 2003). 

In addition to their legal accountability to patients, practitioners are legally accountable to 

professional licensing bodies and medical associations for incompetent and unethical 

practices, such as deceptively inseminating patients with their own or otherwise 

unapproved sperm. 

Mistakes identified during IVF procedure in the Netherlands and USA point to the need 

for more stringent regulation and monitoring. In 1993, a white Dutch couple gave birth to 

twins-one white and one black. It was found that the pipette used to fertilize the ova had 

not been properly sterilized and contained sperm from both the woman's husband and 

another man, who was black (Frith, 2002). 
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In New York in 1998, a white couple had a black and a white twin. In this case, the white 

woman received the fertilized egg of a black couple along with her own egg fertilized by 

her husband. The mistake was discovered when she was four months pregnant. She did 

not want an abortion and after the children were born, she wanted to keep both. The black 

couple, who did not succeed with further IVF procedures, launched a custody case for 

their biological son. The white couple eventually agreed but obtained visiting rights to 

ensure the twins grow up knowing each other. Both couples sued the hospital concerned 

(Frith, 2002). 

Dickens (2008) observes that Courts have been quite consistent in allowing ex-partners 

in marriages or similar relationships, usually men, to veto the other partner's 

reproductive use of jointly-created IVF embryos. This supports the principle of 

voluntary parenthood. In contrast, child custody disputes following surrogate 

motherhood may favor the commissioning couple or the surrogate. Decisive are the best 

interests of the child, which a court may find favorable to the former or the latter, or 

custody shared between them. Pre-implantation genetic diagnosis (PGD) may be 

restricted by governmental licensing regulations, and raises concerns about diagnosis 

showing non-inheritance of a feared disorder, but not other conditions harming a 

subsequently born child. Some countries explicitly allow nationals to go to other 

countries for services legally barred in their own whereas, other countries bind their 

nationals by their prohibitive laws in which case, if they were to receive these services 

abroad which are lawful where they are delivered, they would still raise concerns of 

legality for the person in her country of origin. 

The issue of multi-foetal pregnancy reduction, and in some countries of disposal of 

surplus embryos in vitro or in cryopreservation, raises questions of how local abortion 

law is worded and applied. The challenge is to consider multi-foetal pregnancy reduction 

not as abortion per se, which ends pregnancy, but as a means of preserving pregnancy 

against the danger of spontaneous abortion of all embryos or foetuses in utero (Cook et 

al., 2003). The Penal Code (Chapter 63 of the Laws of Kenya) has no clear position on 

this and provides that any woman who, being with child, with intent to procure her own 
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miscarriage, unlawfully uses any means or permits such use to procure her miscarriage is 

guilty of a felony. 

There is no specific Kenyan law on assisted reproduction technologies this being a 

relatively new area even for the developed countries which are more progressive than us 

in terms of legal development. This research conducted a comparative study on how 

other countries have handled certain legal situations that may also be occurring in Kenya 

or are likely to occur. The study also evaluated whether the current Kenyan laws provide 

an enabling environment for IVF for women or whether they hinder it and if indeed 

women's concerns in this area are covered within them. 

2.4 Human rights aspects 

Children of gamete donors have a right to information of donors' genetic characteristics, 

and they may seek to compel disclosure of records of their biological parents' identities. 

A limit may be that, while this right may require disclosure of an available record, it may 

not require that information of a donor's personal identity initially be recorded. Similarly, 

it may not require a possible donor to submit to involuntary DNA testing to show genetic 

parenthood. Donors' rights to physical integrity protect them against forced donation of 

samples for DNA testing. However, their rights to private life may not prevail over 

children's rights to receive information so as to prevent DNA testing of donors' samples 

legally acquired for those purposes (Cook et al., 2003). 

The Economic Social and Cultural Rights Covenant ratified by Kenya in 1976 in article 

15.1 provides that States parties to the covenant should recognize the right of everyone to 

enjoy the benefits of scientific progress and its applications. 

The Beijing Platform for Action(1995) paragraph 109(h) states that "Governments should 

provide financial and institutional support for research on safe, effective, affordable and 

acceptable methods and technologies for the reproductive and sexual health of women 

and men, including more safe, effective, affordable and acceptable methods for the 
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regulation of fertility, including natural family planning for both sexes, methods to 

protect against HIV/AIDS and other sexually transmitted diseases and simple and 

inexpensive methods of diagnosing such diseases." Among others, this research needs to 

be guided at all stages by users and from the perspective of gender, particularly the 

perspective of women, and should be carried out in strict conformity with internationally 

accepted legal, ethical, medical and scientific standards for biomedical research (Center 

for Reproductive Rights, 2003). 

The above literature confirms that although Kenya does not have any direct law on IVF, 

Kenya is a signatory to many international conventions and treaties to which she can be 

held accountable. This study sought information on how the various treaties and 

conventions can be used to influence legal development as well as a regulatory 

framework in this area. 

2.5 THEORETICAL FRAMEWORK 

The theoretical framework for this study draws on postmodern feminist scholarship. 

Postmodern feminist theories suggest that no universal research agenda or application of 

technologies will be appropriate and that various women will have different reactions to 

technologies depending upon their own class, race, sexuality, country, and other factors. 

In contrast to liberal feminism, postmodernism dissolves the universal subject and the 

possibility that women speak in a unified voice or that they can be universally addressed 

(Mamo, 2004). 

Postmodernism describes the process whereby certain foundational distinctions or 

boundaries are breached, leading to a crisis Of legitimacy: this process is occurring, for 

example, in traditional beliefs about parenthood, procreation, and kinship. Beliefs about 

procreation are themselves foundational to a range of cultural definitions concerning 

parenthood and kinship, gender and sexual difference, inheritance and descent. To 

modify the process of reproduction or genetic inheritance is to make unprecedented 

interventions into human reproductive futures and thus, inevitably, into key definitions of 

humanity itself through reproductive assistance, for example, procreation is separated not 



only from sexuality but from the body and fertilization is achieved technologically 

(Franklin, 1995). 

From a postmodern point of view, the loss suffered in conflating natural and 

technological facts need not mean the demise of the natural as a symbolic domain or the 

loss of its authority entirely. What postmodernism describes is a loss of faith, a crisis of 

legitimacy, and a collapse of foundational authority. It is a particular construction of 

nature that is shifting, one that arguably provided a certain degree of reassurance as a 

source of absolute truth. In the confusion encountered within the law around these 

contested natural facts is evident a loss of faith in nature as a referent system. It is to this 

particular loss, not the failure of beliefs about the natural more generally (which appear 

happily to mutate indiscriminately), that a postmodern character might be ascribed 

(Franklin, 1995). 

Modern legal and political philosophy tend to emphasize the notions of identity (either 

individual identity in the liberal tradition or identity of the social group in the Marxist 

tradition), although one of the clearest and most outstanding aspects of our contemporary 

world is the erosion of traditional forms of personal and social identification: sex, class, 

race, trade union, the heterosexual family based on monogamy among others. Many, not 

to say the majority of individuals, function more efficiently outside of those traditional 

parameters of belonging and they resort to other criteria of identity ad hoc (under 

construction) that are considerably more fluid (de Carmona,1998). 

This study adopted the postmodern feminist theory as espoused by Valerie Hartouni in 

1997. Valerie Hartouni, writes that the body has become "open to the public," especially 

the interior space that is the womb, in which the developing foetus is then seen as 

"housed." It is this visualization of the body that allows us to see the body as a social text, 

even when it appears to be the most natural or "objective" of objects. 

The social nature of reproductive technology is made ever starker by the hearing of 

contentious cases in courts of law. Here, where reproductive practices enter the legal 

discourse, we see how notions of property and contract then shape our understandings of 
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who 'owns' embryos and babies born of surrogacy arrangements. For example, the 

surrogacy cases that gave legal parameters to the discourse were decided on the basis of 

contract laws. What was seen as critical was how the money changed hands, what the 

deals had been, and what had been spelled out in writing. For such confusions, the 

remedies suggested are better contracts and tougher deals - the definition and naming of 

the problem as a legal one directs us to legal solutions. Hartouni's insight is that even this 

primary ordering or arrangement is freighted and, not tangentially, based on a view of 

women that names them as "fetal containers" (Zoloth-Dorfman, 1998). Hartouni 

discusses ways of seeing reproduction and how these shape the debates over new 

technologies of reproduction, often striving to maintain the very social conventions of 

family that the technologies could possibly overthrow (Ariss, 1997). 

This theory is relevant in the study as it explains how different categories of women face 

different legal hurdles in trying to access assisted reproductive services and how the 

social stratification within our society influences the development of laws. 

2.6 HYPOTHESES 

From the literature review, the following assumptions were tested which were to be either 

validated or rejected on the basis of the research findings: 

i) 

ii) 

iii) 

iv) 

There are no specific laws in Kenya to regulate IVF. 

Legal and regulatory frameworks have a positive influence on accessibility of 

IVF for women. 

Different women have different experiences with the law depending on social 

factors such as their class, sexuality and age. 

Legal positions on IVF are determined by the social views of what is an 

accepted family. 
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CHAPTER 3: METHODOLOGY 

3.1 Introduction 

This chapter covers information on research site, sample population and sampling 

procedures and methods of data collection as well as data analysis. It also covers the 

anticipated problems within this study and the ethical considerations that were observed 

in the process. 

3.2 Research Site 

The research was conducted in Nairobi which is the capital city of Kenya and one of the 

eight provinces in the Country. Nairobi has a population of about 2,143,254 people with 

1,153,828 females and 989,426 males (GOK, 2001). It is cosmopolitan and the heart of 

most commercial, educational, socio-economic and industrial activities in the republic. It 

is one of the few towns where in vitro Fertilization (IVF) services are currently being 

offered in Kenya. Nairobi also has 3 IVF treatment facilities being The Nairobi IVF 

Center, The Nairobi Enhancement Facility Centre within Nairobi Hospital and The Aga 

Khan Hospital. CBS et al., (2004) report that fertility is lowest in Nairobi province with 

2.7 children per woman and highest in North Eastern province with 7.0 children per 

woman. 

The first Kenyan baby born out of IVF in 2006 was in Nairobi. Nairobi is a more suitable 

site for the study as the informants who are likely to be obtained from the site have had a 

relatively longer period of time to ponder over the possible legal challenges of IVF. For 

the same reason, it is also more likely to have a greater number of persons seeking IVF as 

people are more likely to be aware of these services. Nairobi was also chosen as a result 

of its convenient location given, the limitations in financial resources and time available 

to conduct the research. 
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Nairobi has a greater number of health facilities with more advanced technologies as 

compared to other towns. In urban areas such as Nairobi, the majority of the population 

lives within 4 kilometers of a health facility whereas in the rural areas, the distance 

ranges from 5 to 8 kilometers in the densely populated areas and 20 to 25 kilometers in 

the arid and semi arid areas (GOK, 1996). Nairobi is serviced by 29 public facilities, 

namely, 18 dispensaries, 8 health centers, 1 district hospital and 2 national and specialist 

hospitals (Nyanjom, 2006). Residents of Nairobi are therefore, more likely to access IVF 

services due to their proximity to the hospitals with wide ranging services on offer. 

Nairobi also has the highest number of those with educational attainment above 

secondary level being at 15.4% whereas North Eastern province records a meager 0.2 % 

of educational attainment above secondary school. Central Province which follows 

Nairobi province is only at 5.0% (CBS et al., 2004). The level of education is important 

in determining the knowledge of the informants on the new reproductive technologies 

which in turn influences their perceptions on such services. Informants who have 

exposure to new technologies are more likely to accept culturally unaccepted practices 

such as IVF and therefore, more likely to use the services than those who have no 

knowledge of technological advancements in other parts of the world. At the same time, 

the level of education also determines their financial capacity to access these services. 

Access to information is essential in increasing people's knowledge and awareness of 

what is taking place around them. Nairobi has the highest proportion of women and men 

who have access to the media (newspapers, television and radio) as compared to other 

provinces whereas the province with the least access to media is North Eastern Province 

(CBS et al., 2004). 

3.3 Research Design 

This was a cross sectional exploratory study which assessed the knowledge, beliefs and 

perceptions on IVF and sought answers to questions such as how legal factors affect 

women's access to IVF. 
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The research sought to gain insight into the problem by investigating people's views on 

the problem and how they interpret the nature of the problem. The data collection 

methods used were key informant interviews and narratives. The period for the study was 

three weeks. 

3.4 Sample and sampling procedures 

The study used a sample of 20 individuals. The individual was the unit of analysis. The 

study population included various categories of individuals within the city of Nairobi 

who all had knowledge or had experience with the subject matter of study. These 

included women who had undergone or were undergoing IVF or who wished to undergo 

IVF, doctors and lawyers specialized in the field of study. Women who had undergone 

IVF or who wished to undergo IVF were interviewed to examine their level of knowledge 

on the subject matter as well as their experiences and perspectives especially legal on the 

same. The initial informant was a person personally known to the researcher who had 

been enlisted for IVF services at Nairobi hospital since 2008. 

Purposive and snowball non probability sampling designs were used as the sampling 

population could not be precisely defined and there was no list of the sampling 

population available. The initial contact was requested to introduce the researcher to 

other persons who were seeking or had sought IVF services known to her. 

Lawyers and doctors who had experience of practice in reproductive health rights were 

also interviewed. The researcher interviewed the doctor who provided the services for the 

first successful IVF baby in Kenya. In depth interviews were conducted with 

gynaecologists who practise in hospitals that serve as referral points during the pregnancy 

of the women who have successfully accessed IVF. The researcher also identified and 

interviewed lawyers who had practiced in the field of reproductive health rights. Contacts 

for such lawyers were obtained from civil society organizations that work around 

reproductive health. Purposive sampling was used for expert informants such as doctors 
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and lawyers with expertise on reproductive health rights. There were 16 interviews on the 

basis of the purposive sampling. 

Snowballing enabled the researcher to find informants who have had first hand 

experience with IVF. One key individual who had a personal experience with IVF was 

located and thereafter, asked to assist in getting the other people known to her who have 

had similar experiences. Although the initial target sample size was 5 individuals, only 4 

were reached and interviewed during the time of study. This design was chosen because 

of the difficulty in finding the study population. The challenge in locating the study 

population was because, there are not many people with experience on IVF in Kenya as it 

is a new technology. 

Out of the 20 informants, two had used IVF treatment before; one was in the process of 

using the treatment whereas one was desirous of undertaking the treatment. Four 

informants were doctors out of which two were directly involved in offering IVF 

treatment while one helped to manage pregnancies through IVF on referral and one was a 

gynaecologist conversant with IVF treatment and who was also serving in the 

government's taskforce on Regulatory Framework for Assisted Reproductive 

Technology. There was no lawyer who had handled a case related to IVF or who knew of 

any other lawyer who had handled such a case in Kenya. 

3.5 Data collection methods 

3.5.1 Secondary sources 

Secondary data based on books, journals, reports, magazines, Government and Non-

Governmental organizations materials formed part of the literature review in this study. 

Secondary data was utilized to supplement the primary data and to aid in the analysis of 

data collected. Secondary data was used because of the scarcity of information on new 

reproductive technologies in Kenya. This type of data was also useful for comparative 

purposes and was thus used to compare the legal challenges in Kenya with other 



jurisdictions such as the USA and Australia that are advanced in new reproductive 

technologies. Secondary information also assisted in determining the themes for primary 

data collection and formed the core of the reviewed literature. 

3.5.2 Key informant interviews 

Key informant interviews were held with 16 doctors and lawyers who were 

knowledgeable in the subject matter of study. The method used structured questions to 

obtain factual information and open-ended questions to obtain opinions, explanations or 

descriptions on access and challenges to IVF services. This approach was supplemented 

with follow-up questions in order to enable clarification of the responses. The questions 

were determined in advance of the interviews on the basis of the themes already 

identified from the secondary data collected. Some of the issues determined through this 

method included discussions on whether there are certain requirements a potential IVF 

user must meet before accessing IVF and whether the doctors inform their clients before 

accessing IVF services of the likely legal challenges they may face (see annexture 1). The 

questions were asked in a clear and non-directive manner in order not to predetermine or 

lead the answers. The researcher pre tested the interview guide with two informants who 

qualified to be interviewed under this study. After which, changes were made to the 

interview guide to ensure clarity and precision of facts. 

3.5.3 Narrative 

The study gave an opportunity to four individuals who had first hand experience with 

IVF to narrate their experiences. This covered areas such as the personal experiences of 

the informants with in vitro fertilization and how social factors such as their class, 

income and age affected their access to the services. They were also asked if they 

suffered any legal challenges or if indeed it was a consideration before accessing the 

services. 
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3.6 Methods of data analysis 

The study collected qualitative data which has been analysed thematically and from 

which conclusions have been drawn as guided by the objectives and hypotheses of the 

study. 

3.7 Ethical considerations 

The study obtained informed consent from the informants. They were all requested to 

sign a written consent form after a thorough explanation of the research topic and 

process. Anonymity and right to privacy of the research subjects was guaranteed and 

mechanism was put in place to protect the trust and welfare of the informants. The data 

has been coded to protect their identity and no name of an informant has been used in the 

write-up. 

The informants were asked at the beginning of the interview if they wished to identify 

themselves and if the same could be recorded or not. Their permission was also sought to 

record the interview. They were informed that they did not have to answer every question 

and that they reserved the right to withdraw from the interview at any time. The 

explanation to the informants of their rights helped to create a rapport with them. All data 

collected was kept confidential and will be destroyed at the end of the write-up process. 
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CHAPTER 4: DATA PRESENTATION AND DISCUSSIONS 

4.1 Introduction 

This chapter discusses the research findings, interprets and presents the information on 

the legal challenges of the new reproductive technology in Kenya under the following 

themes; demographic characteristics of informants interviewed, the perceptions and 

knowledge of IVF in Kenya, laws and regulatory frameworks in Kenya relating to IVF 

and psycho social support of IVF patients. 

4.2 Demographic characteristics of Informants 

The informants in the study were asked to give some general information regarding their 

sex, age, household status, education and occupation. Out of 20 individuals interviewed 

12 (60%) were women whereas 8 (40 %) were men. All of them were in formal 

employment and had attained college level education and above. The study interviewed 

13 (65 %) informants between 25 and 40 years of age and 7 (35%) were above 40 years. 

11 (55%) of the informants were married whereas 9 (45%) were single. In terms of the 

people interviewed, the distribution was as follows: 4 individuals seeking IVF, 4 medical 

doctors who are specialized in reproductive health and 12 lawyers specialized in 

reproductive health rights. 

The individuals were heterogeneous in terms of sex, education, and occupation. The 

lawyers formed the highest number of informants due to the fact that the area of study 

was in their area of expertise and emphasized on the legal challenges of IVF. This 

heterogeneity of informants is important in helping to achieve a multi-dimensional 

perspective on the legal challenges of IVF from the users of the services, the providers of 

the services and the legal experts in the health domain within the Kenyan context. 
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4.3 Perceptions and knowledge of IVF 

All the informants felt that IVF was a good technology which assisted those who were 

unable to reproduce on their own. They however felt that although it is generally good, 

the treatment raises serious legal, moral and ethical issues which if not addressed created 

a potential environment for misuse and general human rights abuse. One informant noted 

that there are certain churches in Nairobi which have embraced this technology such as 

The Nairobi Pentecostal Church and Winners Church where experts in this area are 

routinely invited to talk to the congregants about the treatment. The informant observed 

as follows: 

"Not all churches are opposed to IVF. Churches such as Winners Chapel and Nairobi Pentecostal Church 

have embraced this technology and have sessions within the services when they invite experts to explain the 

procedures." 

However, 25% of the informants noted that the Catholic Church is averse to this 

treatment arguing that it competes with God. One informant who was a lawyer had this to 

"The Catholics are opposed to many aspects of reproductive health rights. They have publicly opposed IVF 

saying it competes with God. " 

The areas of concern raised by the informants were discrimination in access to the 

services, stigma directed to the IVF users as well as the children born of it, professional 

negligence and misconduct by providers and the costs of the services which are 

exorbitant and out of reach for the majority., In this study, the researcher opines that all 

the informants found the treatment generally acceptable because the research targeted 

people who had either used these services or who offered these services or who were 

generally specialized and knowledgeable in this area and therefore not averse to the 

technology. 
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Asked about the understanding of IVF, one informant who was undergoing IVF treatment 

and who was a graduate and a practitioner within the reproductive health circles stated 

"It is highly scientific and not easy to understand in layman's language until you start going 

through the process". 

This statement expresses the frustration experienced by users of this service and raises 

concern that the users may be exploited if they do not clearly understand the processes 

involved and yet there are no government regulations to protect them. 

The informants also raised social concerns to the IVF technology and stated that the 

technology does not allow a person in certain instances to physically assess and affirm 

the physical attributes of the person who is going to procreate and further their genes; a 

factor which is important in the ordinary manner of selecting a partner for procreation 

within the African context. One informant stated as follows:-

"IVF would cause problems in the African context as in any relationship, a person wants to consciously 

assess your physical qualities as to whether you should father or mother their child. " 

The informants also stated that, the new reproductive technologies would make marriages 

as we know it unnecessary because women can now get children without sexual 

intercourse which in essence challenges patriarchy and is perhaps the reason for the 

resistance to it. One informant responding to the question on the concerns which IVF 

raises stated as follows: -

"It makes marriages as we know it unnecessary because women can get kids without sexual intercourse 

and I think this is what the men find threatening; that they may be rendered inconsequential. " 

The other social concern raised by the informants was that the technology raises a crisis 

of identity for the child as the resultant child may not be biologically related to the birth 

parents such as in cases of surrogacy where there is a third party in the picture who may 
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also claim the child. An informant observed as follows on the concerns which IVF 

raises:-

"Once people know that's the way yon got pregnant, you and the child will be stigmatized as people tend to 

castigate things they don't understand. The child may also be affected by the lack of clarity as to who his 

real parents are. " 

Perceptions and knowledge is important in determining the ease of access to IVF 

services. In terms of the knowledge of IVF providers, 9 (45%) of the informants did not 

know of any of the institutions that offer IVF services but only knew the name of one 

doctor (Dr. Noreh) who is known to offer this services and the fact that he had a clinic 

but did not know where exactly the clinic is located. Six informants knew at least two 

facilities that offer the services and one informant did not know any health facility that 

offered the services, whereas four of the informants who were medical doctors knew of 

five facilities where these services are offered. The five hospitals that offer IVF were 

listed as Nairobi Hospital Fertility Enhancement Center, The Nairobi IVF Center, 

Medihill (Eldoret), Aga Khan Hospital and a center in Mombasa. The Nairobi IVF Center 

was however, noted as the most developed clinic in terms of treatment and offered a 

range of services not available in the other centers in the country. 

Nine (45%) informants stated that IVF costs approximately Kshs. 300,000 per treatment 

cycle. This was affirmed by one of the doctors who offer this service. Ten (50 %) 

informants reportedly thought that the costs ranged between Kshs. 100,000 and 200,000 

and one informant thought that the cost was Kshs. 20,000. 

Regarding the costs of treatment, 85% (17) of the informants felt that the services were 

too expensive and ought to be regulated by the government. The misconception about the 

exact cost is very important in determining access because if the public does not know 

the cost, then they cannot seek these services if they need them. Equally, it may mean 

that the field is so unregulated that users are exploited and the rates vary according to 

your location, the doctor attending to you and the provider's view of the client in terms of 

financial ability or capacity. Further, the cost may also be a clear testimony that the 

providers are exploiting the vulnerability of the patients given the primacy of child 



bearing in most African marriages. The stigma attached to infertility and childlessness 

may offer the necessary impetus and room for exploitation of the services seekers. Since 

the informants in this study were individuals selected on the basis of their expertise in 

this area, their lack of knowledge of the approximate cost of this technology suggests that 

people generally have no knowledge of their costs. 

4.4. Policies, laws and regulatory frameworks 

All of the informants stated that there were no legal or regulatory frameworks on IVF in 

Kenya and that currently; the environment is a minefield for providers as they operate as 

they wish. 

The informants noted that there are no laws on NRT and also no regulatory frameworks 

potentially creating an environment for abuse. Resulting from this legal vacuum, 90 % 

(18) of them felt that this lack of laws and policy is the reason for the high cost of IVF. 

One informant stated that: -

"The IVF centres are private and costly and thus exclude many deserving people. The government should 

come in to regulate the costs so that they are not overcharged. The government shoidd subsidize these 

costs so that the many deserving poor people are able to access them as they form a majority of the 

populace." 

An informant who was an expatriate and a provider of IVF in both Kenya and Latvia 

observed as follows: 

"NRT is regulated in some countries mostly because the government funds them. In countries such as 

Sweden the government finances the first several attempts for women. This is mainly because population in 

those countries is declining as people are mostly career oriented and not starting families early or are not 

getting into families at all. Population in Kenya is high and may explain why Kenya is not keen on issues of 

infertility and has no regulations on NRT. At the same time, one may explain that there are other pressing 

issues such as people dying of malaria and IVF may be seen as luxury in Kenya and not a life 

endangerment situation. But where the government puts its money, it must regulate. " 
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Asked why they thought there were no laws or policy on IVF, 25% (5) of them opined 

that the lack of laws and policy was because of the government's preference for 

population control measures as opposed to treating infertility which would negate this 

objective. Another half (50%) of the informants stated that policy and laws on IVF are 

lacking because it is still a new technology and enactment of legislations usually lag 

behind technology development. One informant further stated that the government's lack 

of commitment to treating infertility has been exhibited by its inability to fund the 

taskforce on Regulatory Framework for Assisted Reproductive Technology, which was 

created in 2007 with a mandate among others to recommend a regulatory framework for 

ART in Kenya and to analyse the legal, ethical and moral issues revolving around ART. 

The position held by these informants has also been confirmed by The Kenya National 

Reproductive Health Policy which states that infertility is not a priority issue and it ranks 

low against other perceived pressing issues such as maternal and child health care (MOH, 

2007). 

In this study, I argue that the lack of policy and legislation on IVF is as a result of the 

lack of seriousness with which the government treats issues of infertility because the 

government sees population control as the most viable means of achieving sustainable 

development. This is evidenced by its lack of funding for matters related to infertility 

such as the Taskforce on Regulatory Framework for Assisted Reproductive Technology 

and its National Reproductive Health Policy which expressly relegates infertility to the 

back street of reproductive health concerns. 

This analysis follows the position adopted by Gupta (2000) that Population Control 

Programmes see women as instruments for managing population growth and reduce 

women to fertility factors. Gupta further observes that investment in schemes focused on 

women is propagated to achieve population targets and reduce fertility rates in the 

context of national developmental goals. That women often find themselves caught 

between contradictory pressures from the State which propagates that couples have fewer 
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children, and on the other hand, patriarchal family structures which demand from them 

that they produce a certain number of children, preferably sons. 

Gupta (2000) also notes that access to technologies depends on the existence of public 

structures and policies to provide them. The values and priorities of society, as expressed 

through its institutions, laws and funding arrangements, affect individual options and 

choices. 

Following the above analysis, it is therefore possible to conclude that as long as there 

remain no laws and policies in place to regulate provision of IVF, the number of persons 

able to access it will remain minimal. It is also a possibility that the government finds 

itself inadequate to regulate a health concern that it feels ill prepared to provide since 

health is one of the cardinal responsibilities of governments in Africa. 

4.4.1 The Constitution 

All the informants acknowledged that there is no law in Kenya that restricts homosexuals 

from accessing IVF services. However, they noted that there are several instances in 

which IVF would not be appropriate. Two (10%) of the informants stated that to offer 

IVF services to post menopausal women would not be in the best interest of the child for 

reasons that there would be no one to take care of the child after the demise of the post 

menopausal mother which would be soon after the birth of the child because of her 

advanced age; and further that the advanced age may cause the child to be born with 

health problems. One informant who is a child rights lawyer stated as follows: -

"Persons above menopause should not be allowed to undergo IVF treatment. This is from a child rights 

perspective for example what would be the health risks to the baby and who would take care of the baby 

upon the demise of the elderly mother? 

The above position was refuted by eight (40 %) of the informants who stated that to 

refuse to offer these service to women who have attained the age of menopause would be 

discriminatory on the basis of age and sex. Further, they noted that death of a person is 
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not predicated on their age and that this argument flies in the face of the realities in all 

parts of Kenya where the older generation is taking care of their grand children after the 

death of their children as a result of the HIV/AIDS scourge which has ravaged the 

country. Thus one informant who is a women rights lawyer stated that:-

"Even post menopausal women should get such services. Only thing to do is to encourage them to have 

ability to take care of the child thus health wise and financially. Even now, young mothers are dying and 

leaving their children to be taken care of by grandmothers so it doesn't matter. This is what HIV/AIDS has 

done to our society". 

In addition, 15 (75%) informants, mostly females affirmed that it would also be 

discrimination on the basis of sex where men of similar age are not denied similar 

services especially because of the belief within various Kenyan communities that men are 

fit to procreate at any age whereas the society frowns upon the procreation by an elderly 

woman. 

One informant opined that a decision on whether to allow post menopausal women to 

access IVF treatment should be on a case by case basis with the woman first advancing 

justifiable reasons as to her late attempt at pregnancy. Two informants acknowledged that 

the decision whether to offer IVF treatment to post menopausal women is a potential area 

for conflict but they did not have an opinion on how the same should be treated. 

One doctor reported that they would not offer IVF treatment to unpopular partnerships 

such as homosexuals. Two of his professional colleagues however, stated that they would 

only provide services as per the hospital policy of the particular facility where they 

worked at any given time. This raises the concern that there is a possibility that the 

Hippocratic oath taken by medical practitioners can be varied in accordance with the 

profit motives of a private clinic which would in turn violate certain rights of the service 

users. 
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An analysis of the above responses shows that the lack of laws create an environment 

where the fundamental rights of persons who are seen not to conform to societal values 

may be infringed. 

According to the Kenyan Constitution, section 82 protects persons from discrimination 

on grounds of race, tribe, place of origin or residence or other local connection, political 

opinion, colour, creed or sex whereby persons of one such description are subjected to 

disabilities or restrictions to which persons of another such description are not subjected 

(LawAfrica, 2005). There is no Kenyan law which expressly prohibits homosexuality. 

The Kenyan Constitution does not protect homosexuals because sexuality is not one of 

the grounds of discrimination from which persons are protected. It is however trite law in 

Kenya that where there is a lacuna in the domestic laws, then the judges must look for 

answers in the international conventions and treaties that bind the country. Kenya ratified 

The Convention on Elimination of Discrimination against Women (CEDAW) in 1984, 

The International Covenant on Civil and Political Rights (ICCPR) in 1976 and the 

Covenant on Economic, Social and Cultural Rights (CESCR) in 1976. 

The CESCR Committee in its General Comment number 14 proscribed any 

discrimination in access to health care and the underlying determinants of health, as well 

as to means and entitlements for their procurement on the grounds of sexual orientation 

which has the intention or effect of nullifying or impairing the equal enjoyment or 

exercise of the right to health (Center for Reproductive Rights, 2002). 

The CEDAW Committee has also expressed concern over criminal punishment for 

homosexuality and has called for the decriminalization of homosexuality. The Committee 

has also asked that state parties reconceptualise homosexuality as sexual orientation. The 

CEDAW Committee is also the only committee that has discussed sexual orientation as 

an affirmative ground for asylum (Center for Reproductive Rights, 2002). 

Although Kenya has bound herself by these conventions, the reality on the ground is that 

provisions such as these are often flouted with arguments being that homosexuality is 
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immoral and un-African. This is clearly shown by the debate that has characterized the 

Constitution making process in Kenya to the extent that, The Harmonised Draft 

Constitution of Kenya expressly provides that the right to found a family only applies to 

adults of opposite sex. A contradiction is however evident in this draft because, whereas, 

it provides in section 42 (3) that every adult has the right to found a family, the same 

draft provides in section 42 (2) that every adult has the right to marry only a person of 

opposite sex (Committee of Experts, 2009:26) thereby expressly prohibiting 

homosexuality. This clearly exhibits the difficulty in dealing with the subject of sexuality 

in the Kenyan society today. Whereas, the Committee of Experts drafting the 

Constitution are eager to appease the mostly religious section of the society which have 

strongly opposed gay rights; for expediency and so that the draft can pass through a 

referendum which would be the second one of its nature for Kenya, the Committee is 

adopting the less controversial path by outlawing homosexuality. It is however an 

undisputed fact that in the Kenyan society today like other societies, human sexuality can 

no longer be divided between two categories only. Therefore if everyone has a right to 

found a family be they lesbian, gay, transgender, queer, bisexual or otherwise, it follows 

that they have the rights to achieve familial dreams which may also be done through 

means other than by marriage such as surrogacy, adoption and fostering among others. 

4.4.2 Consent of sperm and egg donor 

When asked whether consent should be sought before sperms or eggs are donated, all the 

informants stated that the consent of a donor should be sought at all times before 

donation. The informants stated that to harvest the sperms or eggs of an unconscious 

person for later fertilization would be unethical and an infringement of their rights to 

privacy as the consent of the unconscious person would not have been sought. The 

informants stated that an exception to the general rule may be made where it is shown 

that the unconscious person was legally married to the donee or that they had been trying 

to get children. 
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The Human Tissue Act, Cap 252 of the Laws of Kenya states that any person may in the 

presence of two or more witnesses during his last illness express a request that his body 

be used after his death for therapeutic purposes or for research. A person who is lawfully 

in possession of the body of deceased may authorize the removal of any part of his body 

if the deceased had not expressed an objection to such use during his lifetime or a 

surviving spouse has not objected to such use. 

The Human Tissue Act is the only Kenyan Law that comes close to providing for cases of 

donation of this kind although it is also ill fitted to the extent that the donor must actually 

be dead for this law to apply. 

4.4.3 Disposal of unused embryos and reduction of surplus embryos 

During the interview, the informants who provided IVF services were asked how they 

disposed unused embryos. They indicated that because the procedure is relatively new in 

Kenya, the first IVF child at their facility having been born in 2006, they were yet to 

encounter problems with disposal as they had a bank within their clinic where they had 

been keeping the embryos. They were therefore, not yet overwhelmed with the numbers. 

They however listed the ways to deal with unused embryos as donation for research, 

storage for the owners' future use or that they may be destroyed or donated to another 

couple/IVF client. All the informants stated that the manner in which the frozen embryos 

are disposed off could potentially raise ethical and legal concerns. Asked whether the 

state should ban usage of frozen embryos for certain researches, all the informants stated 

that there should be restrictions on the kind of research which may be carried out using 

the frozen embryos. 

The informants who offered IVF services noted that at their clinics, every patient who 

registers for this service signs a written consent where they clearly state how they would 

wish their unused embryos to be disposed off. This is however, not a legal requirement 

and it is possible for a couple to undergo this procedure without having signed a contract 

on how the unused embryos would be disposed off. In cases where a couple commissions 
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IVF and the couple subsequently develop problems in their relationship; if either of the 

couple no longer wants the embryo implanted as he no longer wants to have a child with 

the other party and yet, the other party is still desirous of having the embryo for her own 

use despite their relationship problems; these would raise legal challenges which would 

have to be addressed in a court of law. In such cases, the court may look at the letter and 

spirit of the contract signed by both prior to the treatment. Flowever, most people going 

for IVF appear desperate for a child and like a patient in a hospital before a doctor that is 

supposedly meant to save your life; you may end up dotting lines that are in themselves 

not based on informed consent. 

All the informants stated that disposal of unused embryos (after fertilization but before 

implantation) should not be construed as abortion because the embryo in this case is 

actually outside the body and yet the Penal Code requires that a woman be pregnant with 

child in order for its termination to amount to abortion. 

They further argued that the disposal cannot constitute abortion as the embryos are from 

the start predisposed to be disposed. Similarly, that the reduction of surplus embryos in 

cases of multiple pregnancy (after implantation of embryos) cannot amount to abortion 

because in the case of an abortion, a woman no longer remains pregnant but where 

surplus embryo is reduced, it improves the chances of those fetuses left and the woman 

still remains pregnant, but an abortion would result in total elimination of pregnancy. At 

the same time informants also stated that reduction of surplus embryos would not be an 

abortion because the same is usually done for the health benefit of the mother and the 

remaining embryos. Embryo reduction reduces likelihood of complications related to 

multiple pregnancies such as high blood pressure. The Kenyan Penal Code does not 

criminalise the procurement of abortion which is done for health reasons of the mother. 

4.4.4 Surrogacy contracts 

Two informants who were doctors reported having had clients who were party to a 

surrogacy arrangement in Kenya. When asked the likely legal challenges which would be 
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caused by surrogacy arrangements in Kenya, the informants listed them to include cases 

where the surrogate mother is a minor and where the surrogate host alleges undue 

influence or coercion. 

In most cases the surrogate mother agrees to be part of this arrangement for a fee but 

there are also certain agreements without financial benefits. Surrogacy agreements intend 

that the genetic mother will also be the nurturing mother after the child's birth and that 

the surrogate mother will only function as a carrying mother and surrender the child 

immediately after birth to the nurturing mother. The informants noted that legal suits may 

arise in surrogacy cases, where, the genetic mother or parents change their minds during 

pregnancy and the surrogate mother wishes to keep the child after birth, or both mothers 

might wish to abandon the child and the nurturing mother would then be a third woman. 

These cases may amount to infringement of child's rights under the Children Act and the 

parents may also be sued for child neglect and abandonment. 

The Children Act is however not clear whether it would be the genetic parents or the 

surrogate mother who would be culpable in this case. The surrogate mother may sue the 

genetic parents for breach of contract if they refuse to take the resultant child. The genetic 

parents may also sue the surrogate mother for breach of contract if she refuses to hand 

over the child to them. The legal problems arising from surrogacy agreements may be 

further complicated by the presence and involvement of commercial agencies. The 

informants also noted that legal dispute may arise when a contracting couple refuses to 

accept a child born from a surrogacy arrangement if the child is handicapped and this 

dispute may invoke the Children Act where the principle of the best interest of the child 

would determine parental responsibility and the placement of the child. At the same time, 

the court may decide to lay emphasis on the content of the Contract and see if the same 

had been provided for in the Contract or not. 

Complication may arise from surrogacy arrangements because of the fact that the medical 

records of a baby at birth such as the birth notification is often in the name of the 

surrogate mother as she is the one who delivers the baby and our structures do not 

recognize the possibility of the biological mother being different from the birth mother. 
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This situation is compounded by the fact that most of the IVF Centers only offer their 

services up till the time when the woman is pregnant and then she is referred to an ante 

natal clinic elsewhere. In such situations, different providers become the managers of her 

progress without any follow up by the IVF providers. In such cases, the hospital where 

the woman delivers is not privy to the surrogacy arrangement and the fact that the woman 

is only a host mother and not the biological mother. Therefore, for all intents and 

purposes, the surrogate mother would be reflected in the hospital and hence government 

records as the mother and the only way to regularize this anomaly would be if the 

biological mother legally adopts the child. 

Asked how disputes in cases of surrogacy would be resolved where the surrogate mother 

changes her mind about giving up the child, 18 informants stated that the letter and spirit 

of the contract they had entered into would be used to resolve this dispute. They observed 

that the surrogate mother should not be allowed to keep this child as the intent from the 

onset was never for her to keep it. Two informants however, noted that the surrogate 

mother may develop certain attachments to the child which should not be ignored and 

that the courts should make arrangements where the surrogate mother is allowed some 

limited contact with the child. In such cases, Gupta (2000) observes that to force the 

woman to give up the child to the contracting party is to accept biological essentialism 

that justifies traditional female roles, the sexual division of labour. Thus, to put the bond 

between mother and child on the level of contract law denies the personhood of women, 

contributing to their dehumanization. 

Given the above scenario, the researcher is of the view that surrogacy arrangements 

should be allowed by law but there should be limits within which they can operate as they 

are potentially exploitative of women. These contracts perpetuate division of women 

along economic classes where those with high income exploit those who can barely meet 

their needs and must in turn enter these arrangements for their survival. The pressure 

upon the women is compounded by the role played by women in the Kenyan society 

where the society expects them to be the ones to make the ultimate sacrifices for their 

families when their families fall short on their needs such as food and medical provisions. 
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This analysis has been informed by the positions held by Corea (1984) and Mies (1988). 

Corea notes that surrogacy agreements inevitably involve structural class inequalities 

between the parents who 'order' the child and the mother who bears it. Under capitalism, 

new freedoms can also lead to new forms of exploitation of working class and poor 

women. Surrogacy is exploitative, alienated labour, exploiting women as 'breeder 

women' (Corea, 1984). 

Mies (1988) observes that surrogacy is a new piece of 'work industry' which functions 

analogously to the exploitation of women whose labour at home is contracted. This has 

become clear in surrogacy contracts, particularly in America which is a consumer society 

in its ultimate form. The woman is paid not for the service but for the product which has 

to be of good quality. Contracting parents require the birth of a healthy baby. There is a 

social and psychological selection of the woman, to determine if she is a fit person. Also, 

there is an enormous control over the daily life of the surrogate mother. Once she is 

pregnant for a commissioning party, she is made to undergo frequent medical check-ups 

and prenatal diagnosis for genetic screening of the embryo, as the product she is 

supposed to deliver must be perfect. In case there is something wrong with the foetus, the 

commissioning couple would decide if she should have an abortion. If the baby were 

born dead, she would get only a minimal amount, not full payment, because she would 

not have delivered the goods. 

The researcher also holds the view that the development of legal jurisprudence in many 

countries has opted for an easier way of solving surrogacy disputes for fear of opening up 

possibilities which challenge the conventional, way of looking at families. This is why the 

courts treat surrogacy more like adoption and will not recognize the possible bond that 

the surrogate mother may have developed with the offspring or the fact that the resultant 

child may want to know and have ties with the surrogate mother. According to these 

judgments, since a host mother has been paid for her services, her said services will be 

terminated upon the delivery of the good which is the child, after which, she is expected 

to disappear from the scene. It is interesting and a contradiction that genetic link should 
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be viewed as stronger and worthy of more protection than social links in a country where 

a biological father of a child born out of wedlock cannot be forced to maintain his child 

unless he so wishes or if he co-habited with the mother for twelve months. Yet by the 

same token of the Children Act, a step father who has been maintaining a child can be 

legally made to continue providing for the same, thereby creating the impression that 

there are instances where social connections are recognized by law. There may however, 

be situations where the resultant child may want to know the mother who carried her/him 

for the nine months and that such a claim would be legitimate for the reason that the child 

was never a party to the contract and indeed did not give up any right. While this should 

not be the case in each surrogacy arrangement, an exception should however, be provided 

for where a request has been made by the child and the surrogate mother is agreeable. 

4.4.5 Best interest of the child 

Twelve of the lawyers interviewed indicated that The Children's Act is insufficient and 

does not expressly cover the issues that relate to IVF and children born of IVF. The other 

eight informants without the legal background were unsure of the sufficiency or lack 

thereof of the Children's Act as relates to IVF. The later is attributable to the fact that 

these informants were not lawyers and therefore not conversant with all the details of the 

legislation. 

When asked if children born out of frozen embryos, in cases where the implantation took 

place years after death of one of the parents, should inherit from the estate of the 

deceased parent, all the informants stated that the Succession law should expressly 

recognize the rights of the child to inherit as long as the child is genetically connected to 

the deceased for example where the couple had frozen embryo and the wife implants that 

embryo long after his death. The fact that they preserved the embryos in his lifetime is 

indicative of his intention to have children at some point which therefore, makes them 

legitimate children who should be able to inherit. 
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The Taw of Succession (Chapter 160 of the Laws of Kenya) states that a child shall 

include a child conceived but not yet born (as long as that child is subsequently born 

alive) and, in relation to a female person, a child born to her out of wedlock, and in 

relation to a male person, a child whom he has expressly recognized or in fact accepted as 

a child of his own or for whom he has voluntarily assumed permanent responsibility. A 

look at this definition reveals unequal treatment of men and women by the law, where it 

is assumed that a woman should only have a biological connection to a child and not a 

social one in order for the child to benefit from her estate. With regard to a male person, 

the law does not lay much emphasis on the biological connectedness but more of whether 

the deceased has recognized and accepted the child as his own. Although the Succession 

Act in itself allows for equal share of inheritance between daughters and sons, this 

definition demonstrates the inherent contradictions within our laws which are 

characterized by our patriarchal values and beliefs. 

When asked about the status of legitimacy of a child born out of frozen embryos, all 

informants stated that such a child would be legitimate child of both parents if born 

within an existing union. When asked what the status of the same child would be if the 

frozen embryo was implanted in a woman after divorce or death of the partner, all the 

informants stated that in cases of death, the child would legitimately belong to the 

deceased. 95% of the informants felt that a woman should not be allowed to implant in 

herself the embryos which were frozen when in a marriage after the dissolution of that 

marriage even though the initial intent was to do so as this would infringe on the partners 

right to found a family which includes the right to end it. 

The Evidence Act (Chapter 80 of the Laws of Kenya) states that the fact that any person 

was born during the continuance of a valid marriage between his mother and any man, or 

within two hundred and eighty days after its dissolution, the mother remaining unmarried, 

shall be conclusive proof of the legitimacy of the child. This law presupposes that 

children will be conceived only in the natural way where the biological mother will get 

pregnant and deliver after nine months of the dissolution of the marriage and that this will 

be a conclusive test of legitimacy of the child. With IVF, it is now possible that a frozen 
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embryo of the commissioning couple may remain frozen for even longer than five years 

and this may be after the dissolution of the marriage and yet when the same is implanted, 

it will still genetically belong to the couple. An informant observed as stated below: -

"With these technologies, it is possible for an embryo to be frozen for many years. The intention at time of 
freezing is clearly to have children.. So there is need to amend the laws to reflect these possibilities. " 

The Evidence law assumes that if a child is born within a valid marriage then that shall 

operate as proof of legitimacy, whereas, it is possible that a married woman may serve as 

a surrogate host for another couple or person and the same may be without any form of 

agreement with her husband so that the child that is born is not genetically related to her 

or her husband and even then, without his consent. This also raises a question as to 

whether a husband whose wife has entered into a surrogacy agreement with a third party 

to serve as a surrogate host without his knowledge or consent has any recourse in law. 

One informant opined as follows: -

"A married woman should not be allowed to enter a surrogacy contract without the husband's consent 
because this would be in conflict with her wifely duties like she cannot during the surrogacy arrangement, 
bear children in their union. " 

Under the current laws, the only recourse a husband may have when his wife enters a 

surrogacy arrangement without his approval may only be to sue for dissolution of the 

marriage on grounds of cruelty arguing that this said action has caused him emotional 

anguish and any other kind of cruelty he may have suffered. The husband may also allege 

adultery as a ground for divorce as one of the tests for adultery is that the woman is 

pregnant with child outside the marriage. However, complications would arise as the 

woman would attest that she never had sexual intercourse with any one so as to constitute 

adultery. This situation is even complicated more where the surrogate host is pregnant 

with sperms of an anonymous donor and she only knows the biological mother with 

whom she entered into the contract so that you cannot pin her down for adultery. 

Asked whether in cases where an embryo has been donated for use by a third party, the 

child subsequently born can request and legally enforce the right to know his/her genetic 



parents, seven informants stated that this is a right of the child enforceable under The 

Children Act and the best interest of the child would be the overriding principle in 

determining such a dispute. However, nine informants thought that it would not be ideal 

to disclose the genetic parents and any information the child may want for example 

pertaining to their health ought to have been acquired from the records by the social 

parents at the time of acquisition of embryo. In the same breadth, four informants did not 

have any opinion on how to deal with this problem. 

The above cited laws of Kenya mirror the confusion encountered in the use of nature as a 

referent point when technology challenges that very nature as we know it today. In these 

cases, these laws fail to recognize the advances so far made by technology. Our laws are 

also a contradiction to the extent that they purport to protect families when they live 

within the same household but help to scatter any attempt by women to recreate a 

semblance of a family when the men are reluctant. This can be seen when the law forces 

a man to provide maintenance for his step child in cases where he has previously 

cohabited with the mother but conversely, a man who has fathered a child does not 

automatically acquire parental responsibility over the child but instead the law bestows 

such responsibility to the mother in the first instance and only to the man if he is 

agreeable. It is only through judicial activism that we have seen judicial officers widen 

the interpretation of the best interest of the child to force all parents to have parental 

responsibility over their children. Therefore, the woman unlike the man can at no time 

refuse to maintain her child. 

4.5.0 Psycho-social support 

All the service providers interviewed stated that they offered pre-treatment counseling 

and post treatment counseling which helped the patients to make informed choices on the 

treatment. 

Asked whether they discussed the legal issues of IVF with the patients prior to treatment, 

all the service providers stated that they brushed through it but did not discuss anything in 
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detail since there are no legal provisions to guide the discussion. None of them referred 

their clients elsewhere to seek legal advice before seeking IVF services. When asked 

whether their doctors discussed the legal implications of IVF with them prior to 

enrolment for IVF treatment, the informants who had been IVF patients noted that their 

doctors did not discuss any legal issues with them prior to enrolment for IVF. All of them 

noted that during the time when they undertook the IVF treatment, at no time did their 

doctors discuss with them any legal issues. One informant observed that: 

"My doctor did not explain to me the legal position of IVF in Kenya. They only gave me consent 

forms and explained only the medical issues. Even the consent form they gave me to fill was more 

to protect the doctor from any form of liability but not to protect the patient. " 

However, all those informants who had undergone IVF treatment noted that they had not 

had any legal problems following the IVF procedure. They all confessed that they had not 

given any thought to the likely legal challenges. They all reported an emotional 

rollercoaster during that time characterized with a lot of anxiety, emotional anguish, 

physical pain and fatigue. An informant who had made two attempts at the treatment but 

was still unsuccessful felt that the burden placed on her by society to bear a child was 

greater than that placed on her husband and that after two failures with the treatment; her 

husband had become moody and unsupportive. The informant had this to say: 

"I have tried this treatment twice and failed but I have not given up. My husband no longer wants 

to talk about it even though I feel that the talking would relieve some of the stress I feel. I think 1 

will go ahead and plan for the third attempt on my own. " 

The informants noted that they had been placed under many restrictions such as being on 

a certain diet, restricted from walking too fast and directed to avoid bending; all of which 

were to improve their chances of success. Although the restrictions were cumbersome 

and limiting, they acknowledged that the end justified the means and they were therefore, 

willing to go through the process at whatever cost. This attitude could be attributed to the 

fact that the IVF clients finally realized their desire for a child because they had failed in 

other means. This implies that the goal to get a child far much outweighs any other 



consideration be it economic, social, physical and emotional burden. This fits well with 

the African thinking of marriage being primarily meant for procreation and any couple 

without a child is seen as a failure and is ridiculed. It also fits well with the infertility 

thinking in which the entire burden is borne by women and they become the sole bearers 

of childlessness in most situations. 
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5.0. CONCLUSIONS AND RECCOMENDATIONS 

This section of the project provides the conclusions from the research and 

recommendations on the best way forward. It is noted that the whole NRTs require legal 

regulations or else, we may face an avalanche of litigations as the methods become more 

available to a wider cross section of society. 

5.1. Conclusions 

The result of this research provides important information on legal challenges of NRTs 

and how they affect the society as a whole. Despite the limitation of the number of 

experts knowledgeable in this area, a diverse group of lawyers, doctors and IVF patients 

were reached and they provided useful information that can be used to develop policy and 

guide legislation and also to inform the development of jurisprudence in this area. 

Generally, the data obtained indicates that there is no explicit law or policy framework on 

NRTs in Kenya but that there are pieces of legislations and international norms that may 

be used to address certain types of legal disputes should they arise before enactment of a 

comprehensive law although the same is not adequate. 

The study found that people generally do not have information on IVF treatment, where 

to access it from, and the potential legal challenges a person may suffer having used this 

treatment. This lack of knowledge serves to restrict its usage. 

The data also indicates that the use of NRTs takes place within the framework of 

ideologies and policies such as the ideology of motherhood and policies of population 

control which serve to either promote or hamper wide usage of this treatment. 

From the data obtained, it is also clear that the treatment is too costly and out of reach for 

many deserving infertile Kenyans; a factor which has also limited its usage. 
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The study also found that women bear the greatest social, physical and emotional 

pressure as a result of the treatment. These pressures are largely unacknowledged by their 

families who remain oblivious to the sufferings and thus unsupportive. 

The data obtained from the study also indicates that in the absence of legislation and 

policy on IVF, service providers resort to their own discretion in deciding who qualifies 

for this service. This discretion is sometimes exercised in a biased manner. 

5.2 Recommendations 

This study has applied its key findings to develop recommendations which may be used 

to inform policy formulation on IVF and may also form the basis for further research. 

• The government should come up with a policy on the new reproductive 

technologies. 

• The government should enact a specific legislation on new reproductive 

technologies. 

• Parliament should amend all legislations to be in line with the new 

reproductive technologies. 

• The various line ministries should put in place regulations and guidelines 

around the new reproductive technologies 

• Further research is needed on the socio economic aspects of the new 

reproductive technologies in Kenya which this study has not looked at. 

• There is need for a general awareness of the public on IVF, its availability, 

implications, cost and possible effects. 

• The government should be lobbied to subsidize the cost of IVF to make it 

more affordable to those deserving but are unable to meet the high 

expenses. 

In a nutshell, there is also need for a change of attitude from our conservative cultural 

definitions of procreation, paternity and maternity to a more inclusive technologically 

expanded view currently in place the world over. 
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ANNEXTURE1 

KEY INFORMANT INTERVIEW GUIDE 

My name is Evelyne Opondo and I am a student at the University of Nairobi undertaking 
a research on the legal challenges of the new reproductive technologies. The research 
aims at examining the legal issues around IVF in Kenya which either hamper or promote 
an individual's access to these services. With your permission, I would like to record our 
interview as it will help me better focus on our conversation [pause for response; if 
subjects says no, then interview will not be recorded]. 

Please note that you do not have to answer every question. This interview will be kept 
strictly confidential and your identity will remain anonymous when I write-up the results 
of the study. Upon completion of the study, all records that contain personal identifiers 
will be shredded. This interview will take approximately one hour. 

Do you agree to be interviewed? 

Name: Date 

ID Code 

Date 

Time 

Interviewer 

Interview Length 

Basic Demographic Questions 

Age 

Sex 

Household Status & Size 

Education 

Occupation 

Perceptions and Knowledge of NRTs 

• Have you heard about the new reproductive technologies? (if participant is 
unfamiliar with NRT, explain what it is and how it works) 

• Do you have any experience with the new reproductive technologies? 
• How do you feel about the new reproductive technologies? 
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• What do people like about the new reproductive technologies? 
• What concerns people about new reproductive technologies? 
• Approximately how much does it cost to access NRT services in Kenya? 
• Are you familiar with any of the institutions that offer NRT services in Kenya? 
• What sorts of problems do men and women have in accessing NRTs? (.Possible 

probes: Do they always access NRTs on demand? Are there factors that prevent 
them from approaching the service providers? Have any of your clients, friends, 
relatives or acquaintances had problems with NRT? Are there gaps? Are specific 
groups undeserved or unfairly treated? 

NRTs and the Law 

• Are you conversant with any existing regulatory frameworks in Kenya on NRTs? 

If so, how do they affect men and women? {Possible probe: whether they affect 

men and women differently). 

• Are you conversant with any laws in Kenya which relate to NRTs and how they 

affect men and women {possible probe: whether they affect men and women 

differently). 

• Do you tell your clients who are seeking NRT about the possible legal challenges 

to it? 

• Are there any requirements clients must meet before accessing IVF? 

• In your experience with NRT, are you aware of any challenges with ; 

a) the legal status of the resulting child 

b) determination of the best interest of the child 

c) consent of garnete/embryo donor 

d) disposal of unused embryos 

d) conflict with professional ethics 

e) any other conflict with the law 

{if participant is unfamiliar with these concepts, explain them before response) 

Closing 

Anything else I should be aware of in developing a picture of the challenges of the new 
reproductive technologies? 

Anyone else I should talk to? 
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Thank you very much for participating in this study. I appreciate your taking the time to 
talk to me. 
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ANNEXTURE 2 

NARRATIVE GUIDE 

My name is Evelyne Opondo and I am a student at the University of Nairobi undertaking 

a research on the legal challenges of new reproductive technologies. The research aims at 

examining the legal issues around IVF in Kenya which either hamper or promote an 

individual's access to these services. With your permission, I would like to record our 

interview as it will help me better focus on our conversation [pause for response; if 

subjects says no, then interview will not be recorded]. 

Please note that you do not have to answer every question. This interview will be kept 

strictly confidential and your identity will remain anonymous when I write-up the results 

of the study. Upon completion of the study, all records that contain personal identifiers 

will be shredded. This interview will take approximately one hour. 

Do you agree to be interviewed? 

Signature: Date 

Name: (optional) 

Age: 

Sex: 

Place of residence: 

Education: 

Occupation: 

Income: 

Household status & size; 

a) Tell me what you know about NRTs? 

b) How did you learn about /discover NRTs? 



c) Describe your experience with NRTs? (Possible probes on concerns about 

NRTs, cost of accessing such services and what people like about NRTs). 

d) How did you reach the decision to seek NRT services? (Possible probes on 

who made or assisted in making the decision? Whether husband, mother-in-

law, religious or community leaders? Co-wives or others?) 

e) Are you conversant with any existing legal requirements relating to NRTs in 

Kenya? (Possible probe: whether they affect men and women differently). 

f) Before enrolling for these services, did your doctor or any one else explain to 

you the possible legal challenges? Were you offered any psycho-social 

support? 

g) In seeking the IVF services, did you use 

I) a surrogate mother? 

II) egg donor? 

III) sperm donor? 

IV) the couple's eggs and sperms? 

(Possible probes: whether any challenges to that arrangement have so far been 

experienced). 

h) From the procedure, do you have any stored/unused embryos? If yes, how do you 

plan to use them? Do you foresee any challenges? 

Closing 

Anything else I should be aware of in developing a picture of the challenges of the new 

reproductive technologies? 

Anyone else I should talk to? 

Thank you very much for participating in this study. I appreciate your taking the time to 

talk to me. 
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