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INTJ.ODUCTIC'N

The institntion of parLf.amerrt is 2. f'undr-aerrtaL

element of any state that professes to have a liberal
democratic Dyste'l of governrn.ent This parliamont is
expected to be free and sovereign in order to discharge
its duties effectively.

The various states of Commonwe a.Lbh Africa (Kenya
included) became .izidopcndont 1,;j th vlestiminister Ilode L
Constitution wh i.ch , inter alia, assigned a central
political role to the legi8l~ture1. In order to
perform this central role. parLi.amerrtmus t be; eou.iped
1'Tith adeuu-vt e powers and privileges In this paper
the term Par-Lt.amerit ar-yprivileo-e Lnc t ud es <overa.
privileges and immunities of parLt.amerrt,

PrLvi.Legehas been defined in Britai:>.as
"the sum of the peculiar ritihts

enjoyed by A~ch h:uce collectDre~y 2S
as 'a const Ltuerrt part of'the'E'i.gh court
of parliament and by me~bers of each
house individually vTithout which they
could not disc'hargc their functicns
and which exceed those ~osessed by other
bodies or individuals,"
Acc oi-d Lng +o ood rllillips~ parliamentary privilege

is analogous to royal prerogatives in that both are
exceptional, peculiar and discretionRry and both are
part of the Common Law not in the sense thp..tthey are
judge;,;ade,but in the sense that the courts recognise
their existence.3 These privileges are essential to
the dignity and proper functioning of parliament or
as a former Kenya speaker put it"

IIPuolic confidence in a parliament
depends upon proof of its power and
proof of the integrity of its mem.bers·



which in turn depends upon jealous pre-
servation of its constitutional authority,
its dignity and its immunities."4

f·iembersof Parliament have special privileges
though these exist for the henefit of members ~
members and not in their personal capacity.

Kenya's parliamentary procedure~ like that of the
other commonven Lth states is modelled 011 the British
House of Commons and it is therefore necessai'y to
look at the English Law of parLaamerrtfrom vher-o our
parliamentary law is derived.

The present privileges in the U K par-Lt.anen t

are as 2. result of bitter 8XI.c! protracted struggles

supr-emacy of the Crowl',in parlis.ment
Culm,ina;-hrJ in the

. ~p
i:n16fCl after

between the Cr-own and the commoners

the revolution of 16['.[\0

The English parliament t.r-ad LtaonaLl.y demands
certain privileges at eacb. opening of a new session
of parliament. These include freedom of speech in
debates and freedom from arrest. 5 Other privileges
include the right of the House to regulate its own
compositio1l5 right to tak0 exclusive cognizance of
matt er-s arising llithin the house and the right to
punish members and strangers for breach of privilege.
If the rights and immunities of both the house 2nd
individual members are attacked or disregarded by any
individual or authority, the offence is known as a
br-each of privilege and (in the British parliament)
is pum.ehabLe under the Law of parliarrent.

The above privileges enabled the House of Commons



to carry out controversy with tho Ki11!.S in. a I!r?,:clisx1.G-

ntary vIaY and thus to eecur-e the continuous deveLopmerrt

of the coris t Ltro t Lona.L princi.ple.6

Although the pr-Lv i.Lcge s of the Kenya Par'Liumerrt

2re modelled on those of the House of Cor~ons there

are some differences Qnd modifications betwoen the two,

As w~ll be shown later9 the Kenya p~rliamont has no

penal jurisdiction over breach~ of privilege as far

as strangers are concerned But under the relevant

st and j,ng orders s the house has wide powers to discipline

its members who commit contempt of the house,

Due to the cont.r over-s La L hi.e t or-y of parliamentary

privileges " -' is obvious 'that the present privileges

have not arisen from a uni.f'or-m source but r,~ther p~:.rtly

from st a+u+es such as the Bill of TUshts. Privilec:e

collected in the words of Lord Coke,

"Out of the rolls of par Lf.amen t and other

r-e cor-ds .. and by precedents 8.7)0. corrt Lnued

oxporiencc, 7

Although e j. thcr houae may expound the Lavr of par-Lrarcerrt

and vindi'Clto its pr-Lv i.Lege s ne i.thc:.r house C:)l1 create

. "I Th f.>' l' . ", J • 1 8new pr iv i eges.. e reason r or 'Cins 1S nas cor-aca ,

This paper intends to critically evaluate the

priviloges posossed by Kenya's National ASSe!!lbly.

The firs'c chape te.r examines the evolution of the

Kenya Legisl~ture. This evolution is seen in the

wider context of B ganerel evolution of coloni~l

Legi.eLe.t.ur-er-e culmi.nc.t Lng in the ach Loverr.errt of indepe-

ndence with a 'ltlostminister HodaL constitution which



assigned a cencr a.L rolo to the insti tutuion 0:1' parlia-

ment.

The second chapter examines in detcil the powers

and privileges conferred upon our legislatures by

st:ltute or othcr-w i.ac and exara i.nos the scope and

limitation of s~ch powers.

The third chap~tor deals with the thre~ts to the

pr-Lv i Leges of tho Houac . The effect of tho Pr-ose r vat Lon

of Public Security Act :-'.re cri ticglly discussod in

ardor to b~ing out how the act has undormiDee the

parliamentary privileees. In order to vividly

iJ lustrn.te th:Ls noi.nt the panel' c.ar-eCul.Ly ey,Jr'ines

individually the c: aoa un+er trhi ch v :ri 118 members of

parliament 11'1vo been dctn l.ned , It is the writer's

hypothesis that both 'Gb~; 8/ tl..F'..ldetent In cf r·1, P. IS

and the ever-present threat of dotenton h~8 had the

effect of cur-bi.ng the pr Iv.i Lcgos of E.}? 's and j_n fact

the govcr-nrccrrt 1.1gS er-odcd the Pr-Lvi Lejo s c::: Parl ~.vr ont

The effect is the.t tho government CRn wi th .impurri.ty_

bulldoze any legislation wit~out risking serious opposition

from par-Lf.amon t whi ch h-::.sbeen r(~du('ccl to 2.11 insti tu:tion

of rubber-starnpin{( c.;over:':-iElentapons or cd bills.

The concluding chapter examines the reasons th8.t

account for the f'a iLur-e of P.J.T.1 Lamont to assert itself

v:!:s.::::..q-_'Z..i.§the execut i ve . nod'est Sl.'..ggcstions for reform

ar-c made uj.th a vi.ew of stron.gthenj.n.o; t!lG insti tut i.on

of pe.r-Li.ament in order to malte it strong enough to

meet the cha Ll.cnge s inhere·...,t in the Dreserv2,t-i.on of

democracy in a third world covntry ami~st the ~c~cral

turmoil and t.ur-bu.l.ence prevailing in these countries



Although the paper 680.18 1'1ith pa.rLtamentr.r y

privileges in Kenya, nevertheless coremonworL th examples

are freely given llhere c.ppropri3.te, The paper' heavily

relies on the English I,nw for tho reason th"'t our

par-Li.emcrrto r-y practice is bo.aed on the House of Commons

and our Loct l. l:"Ul on +bo subject refers 118 to the Commons"
C)

Practice for some matters.' B,1·!-
_ .j. v wher-e :it ts felt th;--t

fre::ely departed from spch Lau .



CHAP'l'£R _J;.

Till,-' :-i:VOLU"lnrOr-J 0'" 'i'H, -," . ";-'-'1-- i L Glc'L '-.fT\TTC"J -",=.LJ..;.;J::=.....:_::...:...:.=..:;;.;::~~, .-=-.L~·..;;,,:;,;n=-.w...;:;~.~':t..~~ .:::> il.L ul\..:.!J

The mcdern state of Kenya had its origins in

t.ho rivalry between E'u_ropeanPowers for the control

of Africa. Thus by the Anglo-German ~~i:&fmentof 1890,

t~1.e present day Kenya and Uganda were reserved as

Dritish Spheres of influence.1 Consequently,

Br:Ltain docLar ed ,1. pr-ot ect or.vt e cver vche te:cri tor)' l.i.l

The Administrative m-icl.Lnc r y of the pr-ot.e.cc,),' ..~G

V[·'::LS set up under the l397.:1,_,-st ~\.f:L·icavrder In COl-~~1C,__1

whi ch , Lrrt- ~ dJ.iji established the legal system. Tl1(~

Jco-cectDra te was co be adirliste:ced by n cocum soione ...'

vho , among other pover s , was empower-edto Leg Ls Lat e

by I,~ueensRegulations generally

"f cr- the peace, order and g.Qali.-govornmcn-c

of the pr-ot ect or-ate v • 2
T;.le import of these words is to confer a plelt..itude of

legislative competence Oil the commissioner.3

The Commissioner excercised both judicial and execu-

tive powers and he did not have to act in ocnsuLta t Lon

\'lith any localbody nor \'l:lS he responsible to any suc::

Loca L institution. However , he was aub j ect to cer tu in

linitG,tion which will be examined later.

After this stage? the deveLo pment of the 1:-; .;i:::Lw-

-C1.'.refollowed a general patt ern 't hat wa.s evicl1l-C

eLsewner-e in the British dependencies. 4 Thus i,_ t ,0

early period of colonial r'l.:le l legislatures did,.y(;

exist as distinct and separate branches of g6veru-

,', l.)



La.vlS were enacted by the decree of the governor 'i-lithou.t

o.::'..yconsultation with the coLon Laed people who were

a.li ected by such laws. The reason for this bttS"" been

"to permit the colonised people
to participate in their O'Hngovern-
ment would have been completely
contradictory sll~ce colonial rule is
the antithesis of deE.l0C.I'bCY.They
were ~herefo~e ex?l1.,....dcCl ~'rom9xny
role an state POllCY making ", J

Politics was not permitted. Government was carried

0:Ll through an imposed administrative machinery which

112S rigidly hierachical in form and predominantly

m:Lllitary in character. Legislation consisted

eas eut La Ll.y of admi.nistrative instructiono fro ..: the

Governor to his subordinates :in the chain of COrJ[LL ~ d.

In Kenya, this gener=.L pattern was al Lght Ly

deviated from due "tiothe existence of immigra.nt r:..ceb,

the British settlers and Indians. The settlers

demanded political rights and these were concec.ed b./

.~~)<:~ coLon La.L 5overnme.at:ilf. These concessions were baaed

Oil t;le theory that .clnglishi'.1eil ca.rried t.·.l€ir rights

j:;~:l them to the British posessions overseas. 6 Such

::':·i6~~•.t s wer-e not extended to lI1iJativesll.7

Following settler pressures, the 1905 Order

in council ;L...ll.,teralia provided for a legislative

crun cLl, which initially WclS -;;0 consist of the gover-
8:'lur and such other persons not less than two, as may

b':~appointed by the cr own. The council was invested
ilith competence to make law's for the peace order ;:-md

(';ood government of the j:rotectorate. Although in the(Jry



tile governor lost competence to make laws on his own ,

-b}.lere was actually no real dim.inution in his powers

cince the council was to be dominated by "officialsll

\l}~o wouLd take orders f r-omhim. The setting up of

the legislative council waa a significant move in

that it marked a shift from the hitherto autocratic

power-s of the governor to some kind of se par-at ton of

)o(J,~rs. 9
Once the settlers were granted the Leg Ll.a't Lv.

counc IL, they agitcJ.ted for elected rather th:n no.n in vt ed

~epresentdtion. This demand was granted by the

Legislative council Ordinance, 1919.10 Under this

ozdLnance , elect ions were to be held on universal

<1uv.lt suffrage but only for vlhit es , Other races \'Iere

l~3J...ri.e d similar rights. A. settler committee working

OFt the details of the above legilation WaS

"of the opinion thLt at this stage
of the protectorate's development when
the colonred races outnuxbez- the whites,
it is not desirable thc.t the Franchise

$hould be extended to Asiatics or
Nativ<:s" and instead recommended a small
z-epr-eaerrt.at.Lon for thcm through nomination .11

under the above ordinance, t~e settlers were

provided with eleven elected seat e but this was

insufficient to ensure a majority Over the off i.c iv.L

~~;e:,~bers. In their attempts to achieve supremacy i;:).

:,dlYa.? the settlers v.Tageda serious camp.s Lgn to

obt.~in a maj or t.t.y of eLect ed represent,:c.tives in thG

legislative council where the officials W8:..'estill

the majority. How~ver, in this respect, their

struggle was complicated by the Indian dGmctndsof



,elected re,preaontation in' thc·.lpgiimtive coonc11.12

'1'11.eIndians cLtamed equality of rights \>1ith the

nettlers. These claims were vehemently resisted

'!)~7' the settlers \/11.0 sought to exclude the EndLara

~·:·l~()many form of par t Lc Lp.rt Lon in the policy f or-u..;,t::'.or;.

,-"c1 administr _tion. Tension between tho t1>10co .a.mi-

tiGS rose so much that the: colonial government

lorcad to intervene. It did so in the form of a

uhi.t e paper, the f'amouae Devonshire White Papor- of
-c,)·'/131.,;;<...,} • The papcr evaded the Buro-As i.an corrt rcvcr-sy

IJjI introducing the African element. Tho paper

pronounccd thdt Kenya is primarily an African terri-

tory and His J!Iajesty's gove.rn.aen t think it nelfess<.1ry-

d0finitely to record their considered opinion th~t

t:l:1C interests of the African i~atives must be par-a.aourrt ,

.md that if, and "Thenthese interests and the inte:rests

of tho immigrant racos conflict, tho form~r should

l'rov::.il.

Despite this pompous statemont, it was to be

m.my years before Africans were nominated to the

LOGislative council. The development of' the 103i81::,-

trure was still dominated by Buro-Asian attempts "CO

G,.tin greater elected r epr-eaent.st Lon to the council.

nut these attempts were thwarted by tho co.Lon LzL

govern~ent. By 1925 when reprosentcltion for Indi~n8,

llT;:tbsand Ai'ricans was l;rovided for 9 the number vi

official members was ancz-oased , There was tl18refo:.:.'e

0.G~~VY official majority. It should be noted that

though African reprosentation was providod fo1'14



the colonial governmont took a highly pat.e'rna.LLs't Lo

£:.ttitude. Their interests vcr e to be represented

b At .15y non- r~cans.
:.!

Dospite thE) changing na tur-e of the composition

of the Legislative council, the body was very much

subor-dIna t e to the governor. In this sphere, Kenya

'ir,s f oLl.owf.ng' t.hc pattern evident elsewhure in Brtt Lsh

colonies "There colonial logisl,:Lturas woro ne i.t her

supreme nor sovereign. The LegLsLatur-e was mcreLy

o.dvisory and thurefore could not take activo part in

law making. The governor summoned tho meetings of

-(;1l.0 council and chaired such meet ings. He also n.id

power to ~ or suspend enactments ~md could pro-

illL,lgate legislation on his own init,iative. In most

c<.-'"sesthese powers were not necessary, given the

.compoe.itLon of the colonial legislatures. The majority

of member-swere "officials!!, thD.t is Senior Oivil

Servants who were the ,administr.:;,tive heads of v8.Tious

departments. The governor had also power to nominata

0-1.;:::161" members and these invariably supported the

gOVGrnment.

The governor himself was subject to the LmporLi L

~;ovcrnT;lent• Thus the governorsnd tho COUllcilrore

'c c ,,'.ct in fonformity with Royal Instructions is.(r(orl

to him f'r ora time to time. The cr-own roserved tho

power of direct legflation for tho colony and h.id
A

power-s to dis-allow any or-dInano e passed by the

local LegLaLrtur-es , The governor vias also inst:cuct0d

not to asse:bt to ,), certain cl,;,·88 of lad.lis ~;rithout

),



~iTst ob~aining the approval of the colonial offi~e.

The above lL.litations have been summar-Laed »»
i.T.ightin the form of two principles of eubor-d Ln.vb i.on ,

Tho first one is thdt the legislature was subordinate

to the executive, undthe second is thc:"t the co.Lon.taL

government was subordin~te to the impGrial parlia-

:'hJnt.16

Despite the above l.imitations on the power of

t~I.O legisla.ture, the settlers saw it as an Lnat.rumerrt

for onsuring the ir eupr emacy over the other races

~.:lld consequently continued their demands for greater

vclce in the council. These demands were greatly

conceded after the second ~:Jor.ld\'Iar. By 1948

the legislative council lIns composed of 18 officials

. '.11(1 22 unofficials. Thus after a long struggle,

Konya achieved an unofficial majority in the logisls':.-

t;·c_ o , For the first time in tho history of the

colony , it was possiblo to reject government me.~sL'.r~)s.

BOvt0ver, to do so, the unof'f Lcaa.Le of .~ill the r"(;-.;f,J

hr.d to vote 'toget.hcr for if. tho government could

Hin the euppor-t of one ru.ce , then it would have '..

na j or-Lt y , The IJrobability of all tho unof f LcLaLs

V•....tiEg against the goverlliilent was not very high duo

'co tLu r-ac t.a.Ltensions exist.ing in those days. The

crrtranoe of Aai.ans and Africans to the council

dospite the vigorous resistance of the sottlers meant

·C..~:G the council was disunitod. In practice, tho

w·;.J.ite unofficials vlOra ~ltli\:oly to ally ""ith thoir

}I..frican and Asian co.lLeaguoc, Due to the above f'aotor-s ,



.cho attainment of an unofficial majority did not

fJ\:.:;.~dficantly alter the powers of tho government Ln

rol~tion to legisldtion. As a result the gov0rnor

did not have to use his power s to enact laws which

h~d beon rejected by the council.

Up to 1944 when Eliud Mathu was nominated -"s

·G.:.:~ l'irst Afr-Lcan representative in the council,

.Ail'ican interests had hitherto been represented by

non- ·;ct'ricans. 17 Once nouLnat Lon of Africans was

conceded, tho c~evelopment of tho il.irican voice in the

cour.ci.L was rapid.

Under the 1954 Lyttelton constitution, 6 Afric.J.rls

vl0:"'O to be nomanat ed after consuLt.a'ti.cna "\:lith the

...fl'ican Councils. This number lias Lncr-e i acd to 14

Glocted Africans by the Llen~-Boyd Constitution of

1~58 thereby bringing the number of Africans equc.L

to t.h__rt of the Whitos.

All the elected menbers were invited to th2

:;:~~r·.lousLancas te.r Conferences to pr ep-u-o for Indepe~

ndcr.ce , It is -J.t those conferences bhat the Kcny..

Parliament, based on the Vlestiministor Nodel W,J.S bcr-n ,

T110Lnd.ependence constitution provided for a bLcamer'u.L

lOGisla.ture composed of iJhe Seu.).te and the House oJ:"

'l'he colonial legj~L.:ltivc council was an ampor-t.arrt

:{orULJ. for debating major poLt.cLca , As.::.lforum for

__iring gr t.evancea and c~i.ticif.;i:ng th8 govcr-ruaent , t;lC

COi .ncil had 8. vigorous r-ac o.cd, '.;i th the introductin

oZ !lillitant _4.fricans in 1.957, it bCC3.l.J.0 a medi.um



uhlceby the major con s't i,tut Lona L issues of tho d.sy

i,G .. O deba'ted , But most of those debrrt es did not.c.ve

::J; .: 'O::.'.t significance on the government becauso of t~lG

1:Lmi-c._tions discussed above. The council could not

8,s~Cl:'t i tsclf effectivoly vis--J.-vis the govornmerrt • .ciS

tho various races j oi.ned the council, th., body ",,::,s

\'80d to represent narrow and r':"1.cL1.1interests 9 afton

to t.ho detriment of the l.'iu.:r na tLona L interests.

The procedure of the co Lon.ta.L lc:gislature was

,wrc or lESS a replica of tha.t of the British House

oi Commons. The Standing Orc.or-s provided that in all

~'JC';i;'i:;crsnot provided fo:-('"tho speaker had to be g..ddecl

h.' the rule/, form and usag cu of the CommonsHouse

of Parliament of Grc,J,t Britain and Ireland in forco

f or the time being so far as the same can be applied

·;:;0 the proceedings of the council. 18 Therefore the

~)rivilegos of the council wore taken to be the S.J.ffiC as

·i;....oso of the British Parliament. This is not sU:£'.LrisinG

e>incc initiaJ..ly the council wa s 8sttJ.blisheci for t~:o

:Jl1c;lish men trho carried tlleir politicdl rishts to t.,~o

British possessions overseas. 19 Since both the n(:L:bo:~'s

of the colonial government and the member-s of counc i.L

1.v.;renurtured in the same commonlaw tr;..1.dition, no

conflicts arose as to bhe e~f.)tence of the 1)):'ivilages.

T:..Ls vlJ.S made vory clear by the Attorney Genc ra L

iT:ll::J.1 he waamov ing the Leg LsLat Lve Council (Power-s and

I'r~Lvileges) Ordinance. He said 1

"The Bill env Lsage s tho Sdji,e general

principlos in r cLat Lon ·GO privileGes

which have boon ost.~.1blish()din the



House of Commonsll.20

T!lis S110"\>lSthat tho white member-s of the counc LL S .tr

t~c body as an extension of the British P~rli~went~

Hi th tho difference that it was not SU1L'omeor sovc-

reign. It is no wonder th ..:o.tthe gover'nnent did not

.vtt ompt to infringe the privileges of parliament. In

·.r.l,Y ,~~"S(),this wa s unnocosaar-y dUIJ to tho Ii tt i.o

ic .._,,'.1;,8nCOthat the parlic ....men t c onst Ltut ionally possessed.

The present Act Act govurning the privileges

0-,- p,",rlia.ment is sub st.ant ially the aamo a ct thdt appl.Lcd

'cO -i::l:.W colonial Legislative Counc i l., However, at

i";'c)ondcmce, the power-s of p3.rli2.I:Hmt were a brupt Ly

i:l.C oa acd enormously under the V!estiminister llodel

Oonstitution. Parliament was chang cd from a b'Ubordi-

:1. .to body to an important body occupying a pivotal

role in the affairs of tho govcz-nmerrt . This abrupt

ruOG-C of whom had sorved in tho colonial l()gisla. tur-c .r ::~C:l

\vCS subordino.to to the government. 'I'hesc Leader-s cou Ld

not therefore ac copt tho f'uct: that tho cxccut i.vc \r,r~ to

bo controlled by the legisl~turo. As Robert M~rtin sb~tos

"To accept trot Afric<.ln politicians
have decided to govvrn thoir country
in tho a..mc W.3.y t.h.rt the British did
me.y be dLacou.ragi.ng, bu t to any but
j;he most unhistorical mind, it should
not be surprising 11•• 21

In this respect, Kenya's p.:::.rliament is not an

oxccpt Lon and tho follovring cir::.pters i:lldicc-...tothe Stru5;;lo

0:2" pc,.:..~liamentin trying to assert itself vis-a.-vis tho

cxccv.t Lve, Like; its courrt er+p.vrt s in former British

co'Lon Loa , tho ICGny3.par-La.imorrt has lost tho strugglo
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•..}'I LI C.<1TION OF P_hltLIArrI ;lif'i'dY PRIVILBG:3 IN ICClNY.i.

A. '}:I:O;;NATIONAL ASSBrlBLY {Pq L4-~0_._.'iUD PIUVIL .:iG2S i\.t]'l' -
_(;_~.l::. 6)

The constitution of Kenya empower-a p.:.-•.rli.:lmont

to pass La.ws in Kenyo..1 It further provides that the

lJ~!.'GionalAssembly has powor-s to make st.an di.ng o:;::·doi";:'

:rc~ul(1ting the pr-o cec.ur e of t.ho l.lsS8mbly.2 Under

s. 57 of tho constitution? tho Nat Lonc.L Assembly

}.,~> empowered (subject to s. 56) to provide for po\-TC:L~~:;1_

l)rivilages an d immunities of tho a aacrnb.Ly arid it::;

comm.i ttees. These c oris.t Ltut Lona L provisions in

effect empower p.).rlL:.ment to en. .ct li.1.\ISto -determine

\'!~:l,..t powers and privileges it saouLd havo .

In pur euun co of tho abovo powcr s , the Nat Lona L

_.escmbLy (Power-a and :i?riV'il::;ges) Act was enac t ed ,

~\:~LLsa ct was pas sed in 1952 by the colonial IGgislc..-

-i:;:-.co, the preQCCef::so.rof tho :-::resent par-Lf.amerrt ,

J':C Lnd epcndoncc , pr'ova stons \10-:::0 made for tho exist ing

1-.1'iS to continue in forco.3 Since its onac tmorrt , the

act has not been eubstan t i c.l.Ly amended. Tho dim of

t~lO Bill was given by the mover as to pr'ov Ldo for

-CllO same privilc::ges as had bcen established by the

:3ritish House of Commons.4

Under tho Let, the membors arc immune froID.

,__.ny civil or cr amtnoL pr-o ocod Lngs in respect of

.ords spoken before or lvritton in a roport to -1;;:,-,;

nas cmb.Lyor its committee or by reason of any rn. ,t-G,~:C

brought by them t.hor-ei.n by petition Bill, resol.'-L_o~j_~



moti on or oth2r~·Tise.5 Members ;:<.lsoenjoy f r ecdom frum. .,, ; : - - -- ,- --6
,-ir:(~t)t for civil debt during session and court pr-occ.co

f o;: civil jurisdiction cannot be eorvod on a mO:(:i~J_::'.~

vTit:dn the precincts of tho Ass8D.1bly. But such

l?rivilegc is not ava i.L,.•bLo in respect of a delrt trhcuo

contr~ction amounts to ~ crimin~l offence.

The Act gLvcs ccr-t aan privileges to tho r,lG.~)(jrs

0i' ·clio :i.L:.tion~l ~i.ss~wbly. In add.i.tLon, it dlso gLvos

t: _~house cor t .~in powers wha.ch \fill be cons Ldored

L. tor. Thus the house has Hido power-s to dOJl 1,'lith

The House is-Iso gr&'l1"ced';vide quasi-

jl'.c~icial powers in respect of obtaining and o.dmitting

ovldonce.8 This is normally lone by select committees

of -c110House. In this connect ion tho house has,

Gm1(;:;:'8.11y speaking, the aame power-s as the courts of

Sections 16-18 create a multitude of offerle;;::)

:_Ol"L':lCctedvIith the houso acting in its qU.:::.Lsi-judi-:.::._.1
It·s an offence for

(; '~i,cit3All\embers to rocoive 9. re/t!ard either directly

oc .i.ndi.r-cct Ly in the porf ormanco of their dut i.es

.ill;'''; member-ssuch as promotion or opposition of d ·oj.1ly

1:ill.yreports published by tho house or undur

~IG,_':~LUthoritya r-o absolutely privileged vIThiloext r-act s
o

(,J.' ~;.~)str..:_ctsof such r0por-'cs enjoy qu..Li.fLud privilego. J

Tho act aLeo confers certain power-s on tho

alL ::_cors of tho House. Such officers ar(;J empowerod

-(;0 exccr-c Lso police power-s f o;: the purposes of

oruor-oing th0 criminal l:J.vT)ro-v'iGions of tno Act.



Un.l i.ko the Bri t i sh house of Comicons 9 the l~Clny,_~P.).r1i,>~

,.;:':.1"1; has no pena L jurisdiction OVuI' br-ea cho a of its

·,;.rov:L:::d.onsof tho ACt h;:;1Sto bo prosecuted in the

0::'(.cil1,-,rycout s of Law. Tho c onsorrt of tllGd.ttornoy

cucri pr oaccu t ion is c om..cnc cd , 10

'.i1~~:i_s.inab I Lf ty to pr os ocu t o is c. f30rious limi k.tion

~o the privileges of p::L::clidffi.JJ:lt. This is vividly

ill'!~stratcd by tho roport of tho Seloct committee

Lnvc st i.ga t Lng t.ho mr.rdo.r of J .K. Kariuki in 1975.

;~l'i:;hU\I:zhtho committoe ac cumu.Lvt cd sufficiont ev Ldun.io

'~o Lo.rd to a succussful prosecution, nevertholess the;

CGVC:C;1fllontrefused to act upon the roport.Lnd :,11 tl"'.c

:l··l.;;U could do -VLiS to sit impotently s Incc it h."l ;).0

poucr s to pr-oceed f'ur-t her-. This m.:Ltt.;r is disCUSD;(~

l:,-Ger mid a. eo Lut ion to th.) issuo rOCOEi.Ll011dod.11

As far ..is tho memb c r s of the house; _.r,) concc r.ic.i,

u..:.l} the hOUSOll __S CL.!.p.city to pun i.sh t.hora for

.:;0_'·U'jl;;Pl; of tho house 0:1' abuse of privilug>J:2 \lith

.>..: ::'ospoct to tho integrity of tho Honourab Le hlJabol's,

'l; ..;:":'_: ~l,-~VC been incident s of unsoemly and unruly

~h~; 1101180 found it ncco saaz-y -i:; 0 ',;tond the lWt in or-d o.r

1'-'o:~; ...r.bcr e vrithin the houso.:J A commi.t t eo of

Privilegos was se t up undar th~ chu.i rm-mah i.p of tho

Spc<:l.kcr vlith power-s to cnqu Lr c i,}to any ::lllcg;.,.;d

iJr'),~"C:~_i of tho code 1\Jhich breach by tho member

z..;cc:vQrllod is likely to "r-of'Lo ct advor so.Ly on t h.; di :_!_ic:-

OJ: 't,;~'lU house" and to mik« apyropri:x~o r-ccoraracnd ,'t Loria



to tho house. Tho house ha s ~)o:~_;r to discipline tho

1'Ll8l>1~)Crconccr-ncd , This is :::..'..more <lppropri:.J. to nc t hod

01 dLac Lp.Lf.nLng the N. P. I s than do't.a in Lng 'thcm ,

I'c is also in keeping -r i th the spirit of tho Act

-; Cll~ tho mover' of the Bill had m.vdo it vory c Loa.e t:'L',t;

Ii ••••• a member is sJG ill a cc ourrt.r.b Lc
to this house for his conduct in
dcb:ltC. If his conduct or his speech
should tr:J.nsgr8ss the; bounds of propr-
iety, he 1-Jill be ""''.:>str.inod by tho
st;.dldin~ or-d or s Ii .14

~'"Freodom of apcc ch arid dcbc.t e is e aaerrt Lc.L ~
Il

,:ctributo of OVCl'y f r oc Lcg i.s Lrt ur-c ,..:.ndmay be

::0::; -rQ·.Jd as anhcr-ent in tho c onct i.tu t Lon of pdrlLtlTI,mt.

·\Ji·i;l:.out this fraoc1om paz-Laarccnt wou Ld bo incc-:.iJ.-lblo

of pcr-f o.rmang it e dut iGS • 'I'hi.s freedom ha s bccn

~o8cribed as esse.;ntial to

Ilavory free coun ..; il or log islaturo". 1 5

under tho Ibt i ona 1 L~ssom~)ly (Povror .and Pri vil-:;c;es)

".'. (C"," 6), ..·vl", (,~p•• Under s. 3 of this act, momb.rr-o ,J.I".";

jClil1;ne from ;:!.ny civil or cr-Lm.InuL proceedings for

"';;JOI'C th-.; 1.s acn.b Ly or any of it s committ GUS. But

c~.is privilege is subject to ·tho riGht of the Iio >.»,

to control discipl:i.no vnd ordor in the Hou..c ,

This f r-ccdom h.i s had ._1 v:.;ry Lrrt er ce t ang ;.1.10.

cont.r ovcr-s i.a.L History. 16 ,,-1hor0':\.8it had ;::.lwL;'YU '00-'::11.

~.:,.d such fro~0.0l:1, ncv er-t.ho Lc aa , thoro was shc.r p



concr-ovcr-ey rQg[-~rding its ec opc ,
., • - . 4..

Purliamont ~sGert~d
i

·ch:,,:.t it had a,bsolutc immunity for wh:."tovor was sa i.d

t:~u:-cingtho cour ac of their doba 't es , The othor extreme

v i.cw is graringly portrayed by Sir Bdwar-d Coke (on.

'oc~L.lf of the cr-own ) in r-opLy.ing to the trndition~:~l

8_c!k8r'S petition. His Lordship roplied,

"liberty of spoech is granted yOll.
but you must knoll wh "t privilo(~os you
have 1 not to spo.ik ever-yone vrh"t he listenth,

or vrh·3.'"c comct h in his br-a m
to ~tter, but your privilege is 'aye'
or 'no' .... 111 7

This conflict is reflected in tho e,:lrly ca sca

r.:;::;, _:~'di.ng the oxt cnt of t11-:) pr Lvilo:;u. 18 :t-lost of

_,_.·_()cted the Non.rr ch ,

Thus in 1397, an L.P. Haxoy wa.s chr.rg ed w.i.t h

-i:;:..~(;...son f o.r introducing ~t Bill t o curt ..il the E.inc;'s

Jiouaeho Ld expenses. This ju dgcr.iont was La t e.r

~eversed ~s being

"agaLnot the L.'i'!.nd custom, whieh

had be en bcfo r e parli.::.::.m:;lYG."19

In STROD33CLSE20 (1512), Strode who I'LtS .:

DOLlIJOrof the Iiousc of CommonsHas pr-oaccut.cd i,1. tho

ro::;uL~to those courts::::.ncl ho U·~D imprisoned. He

11-.S l;::~ter r-eLcasod on .J.writ of pr Iv i Legc and .in . .;,,,

.. ,
S.Llee in

)_ i'lLl.1ll0i.ltwouLd be of -no cf:.:oct , Tho Commons

.dv.ino ,d th0 ir cLaLms boyond tho Stl'odo;.., r:.•.ct in



~h~ir famous prote3t~tion of 1621. The protestation

;'th.!-t 8vory m.nnbc.r hath freedom
from all Lmpcachnc.nt , .i.mpri aonnorrt or
moLcs'tvt Lon , other than tho censure of
tho house it self for, or concor-n ing any
bill, s poak Lng , r-ca aon Lng , or declaring
G.ny m.-t t cr t.oucho ..i'lG; p:lrlL"mont or
par-LLamorrt 's business. Ii

'Ihe extent of privilege 1-h'..S put to test in

'I:;~~()colebr _ted c 1:2:0 of R v ..c~LiOT9 HOLLIS &:, V;;' .LIS'. " .. :.•:/'j
I 2:1 this ca sc , the throe mombcr s of tho Hou; 0 of CO.::1i·..•O 18

·i'r-:..:co char-god int~r alLl, with uttering srJitious 1,-orLLG

a.n pL."1..r1i;~ill(;l1t.They werc found ~;uilty and sub j cct od

c o c , fine and imprisonmont. .Both houses of tho

Il:,:·l..;is~l Parliament pa s acd r oao Iut ions ~l.g.:~inst c no

J"l'I.l,::;uc-ntand it was reversed on ;.."t writ of error in 16GG.

':{Ll0 r c...son for t.h« r-ovcr eaL 'iL8 tILt vo rd s apoken

1".,)"1:; in the court. This C8,:30 ..:.Li irmed th(.~t the

rococ~nised. It se t tLod t nrt no Logu.L proccodings

C,.ll be t21~on ~""':.inst a member' of p<.1rli,J.mont fo:c ~Tor(h)

Ofcourso those C:::.8;:;8~ be L1(5 iJngl:Lsh 8.r0 not

jJor::::1xJ.sive authority .ind in t ho abaen co of loc.ll~r

·~ocided Ca8GiJ, they ar e cl. good guide <.~s'co uh.:.t 'I:;ll~

1.I<'.U is. This par-t Lcu.Lrr y t rue since tho Kcny.n .ic:

~()iJI.uO:C1 law. Thcrefo:ce docisions Lrrt cr-pr et ang this l.:.."1..w



,,~~·O va.Lurb Lo to the Kenyan c ou.rt s . s . 3 of the LO'"ly,.n

~ cocn ~s set in tho abovo C~GCG.

The member-s of t.hc IiOLlSO uav c dut. y to ).i :,C; .l

:; it is a form of contempt of
tho house:: by Honour~b10 ffi0mb0rs if t~oy
continue d cb.ic e s outside the hUUS8,
oither by di scuee i.ng r:L~tt8rs ';J~lich .rr-o the
subject of' c~ pending d c b ...t e ho r e , or by
an swo.r i.ng out siv.;'] t ho hOUS0, s po c Lf Lc
mat t cr s which have b ccn s.i i.d by Honourable
member-s w i.thin this r.ou s o , I do bc Ld ev c

t hat kind of conduct io vCY.'ydotrimont ..-:.l
to the dignity of t~LL:;~~OlL:-:3e. Thol'c is
a S imil.1.r rule; of the ~~OUS(; of Comraono
ombody Lng tho S.~ne prLlc.::,)lc, I-;11ich
a.l though not binding on this House, is.$,
in my boliof, a very sound principle.llc2

J;
IJllL Spe..lker pointed out th:1'c "u"..s the pr ac t i.ce of the

ill~illbors conc~rned to apologizc for th_t typo of

conduc t and on one oca s a l on , .::,.g ovor-nncn t minister

ll.ct :~p,;loe;isc;d for similar conduct.

Bocau so of this privlegc y speeches in p.t:rL .. ~'l,..

,. . 23n ot o ct Louab Le either civily or cr-Lm.i na Lly ,

i"~. .ri.s c.rpao i t y D,S chaa rman of tho House has the jJO\'Tur

.."(~ duty to prG[:8rvo order .J.nd dccor-um by D.f>pl/ing

'C;J.C J.~rilos of dcbat e and t ho House has powor to emforee

crdc.r to member-s by censur-e or susponsion f r om t.ho
. 24__.,OUDO.

Thoro arc numer-ous ex.unp.Lc s in tho jOUTI1<11s of



tho Houao wher-o member-s have boon disciplined or J...~Fl.d

, :f d f ' . . t.h r 25Ol:-C 0 or or or vo.rus apol.cn an v 0 ):1OU:::;O. ' Undur
-c:_~ St'~Lnding Or-dcr-r, of tho HUl...•..~·3C, a member- is not

26Ll.owcd to r;J.ir;[..; a 1'3.1s;:) j)oint of o....:·der. In (; ,s.;~:;

.ny sitting fort period to bo n.irao d 27by him. Undor

s-i:;,.=-•..ding or dar 92, f cr-cc m.1.y be used to r-cmo vo .. sue)--

cnrl cd riembo r 1,hl.U ha s rufUBCQ to go out vo.Iurrt ar r.Ly ,

Froodom of speech is co:ctainly ava i Lab l.o to

covur all the mat t cr-s do..Lt ~lith/in par Lt.amcnt such

~~s 0.ob::~tos, bills, r-e ac.Lu t i.cn s , dot ions , End so f ort.h ,

__.cc doos not purport to CO'T;j::"~ ,).11 tho ma'tt o.rs in

ro:.;:,.10ct of ;:Ihich frocdcm. oJ..' ':Jl)Occh is av.vi.L .bLo , It
Uo.-b4,

:Ls ';~h0roforc possible t.ho.t a member nay bo lb.~blo for

nome me.tt o'r wh i ch 'H..1S clone or s::'.'id Ln p l.rli].[;Lmt .

"!>r-oC()8di~lgS in p.rr L Ll.ft1cn-c • ;1 Tho diff .i.cu.L tics

t:.cc chambo r durin~~ +ho c ours", of thl.) d cba t o , '1:11-:;

;ju~::c\.)meCourt of 1Vla.Ssachusetts held th.rt such ,lords

ifO::':'G not protocted by par-Lt.amorrt ar y privilege

"ev en though th(. llo..ttor with wh i.ch
tho slander was conuoctod h~d boon the
eub j cc t of dc.:b.;,to .::GC_l ,'c sitting and. .••·1..).3

still .before tile hou ao .i.n the s cn se t.hat 30
it '-;':lSfor cone i.d cz-a'c Lo:.t in a future dayll.



Of c our s o this co.so is not b i.nd.i.n., on Kenya courts h.'-'c

j.t 111ustr3.to~J t ha t not ()Vorytili:JS~ donu 01' said Jl1

), .r-La.vmcn t lvil1 b o pr ot cc t od by p.rlL:.mcmt~~ry ~)rj.v:LL;--,:.

~i')j.S cc ao gives <..1 vory r-oat r Ic t ed interprot_.,-cion of

ljLC-ce:cs COVOTod by :;)1'Lv i Lcg o and it is submi tt cd th .C

Ol,:1:' cour-t s should .'.dopt .: vridc.-;r illterpruttio!1.

»cLcc t Committ'Jo of thu OfficL.l 8ucrots Act (U.K.) in

u., 1938-39 , 31e e s s i.on0\' ..11.::;0 • Tho comnu t t oc sc.Ld

II it (proc()c.-;ding .i.n 1.),:'.rligrll811t ) cOV(J:;~S
both tho ',~,s~cinGof- r.:.. •. ,l; ion arid t h..
giving of 't-.rrit t cn 11.0;:1.0(; of such Q question in

tho How:.:,.;;',0 ",Toll ;..'..sovery-
thing said or dona in tho House in tho
tro..nscLct ion of PQ~cli JJ,lC;:nt~'.rybusiness H.

From this definitionp it is cloar that it 1·"•..,

JJ1.1)ossiblu to helve Em cxhauut ivc dofinition Oi;ll1 .t

11 cc;;crf~; tr i Ll, 2..mount to .3. "pr-oco adIng in PT1i .mcn t . :;

in tho House C~fl't bo s~1d to bc a procoodin3 in

:in t:1C cou r se of such convcrsv.t Lon wou.l d not b o

c,ro'cocted. by pr-Lv i.Leg c .

An Lnt oro s t ing Laauo ~'1,r08C in the Bri tj, .h

.;.~Ol.S() of COf.W1011f3 in connection lIith ,:'..letter w'rit,on

(:...c)rc;scmting t h.: j'Irinistc:X' :for Powor and Commun Lc.i t Lona )

-G'':'Q,-:::..tUE0d to comncnc o ;:'::.libol (~~ction agu Lnc t ..l.. ~ .•.• ,' -,
lI1l0 l'l • .i:'.

:[()LI,1.1c1 to bo ,vithuut mor Lt , 'I'ho committoo of Pl"ivi1..;:"'C8



hvll -Chat t he letter .znourrt ed to :). pro cecd mg in

lu.-li-:Jil.Jnt c.nd in throntcnil1G to suo the llfo.!." ~ the

The House sought th8 opinion of tho P::civy Council

P::'ivilcges .nct, 1770 if it tro,-,tcc1. tho li1:.~ttc:c c:.s ~.

-:):o:.c~ of privilogo.32 Tho judicial committee lwld

'~~:,3.ttho 1770 .cct (I'lhich cn.ab.Los c. p~rson to bring ~'.J1.Y

c.ct:Lon "'..g2.il1st t ho N. P. "rithout such action :'.moul'lting

-co c. br-each of privilo~o) ).pplics to members only in

'(;;l:::ir private capacity (e.g. Action fo r dcb t ) and

d oo s not ~1.ffect tho privlogos of' pc.rliam0nt ,:'.8 to ,!:,,:-uh

t'lC committees opinion had not boon e ou.cht ,

According t 0 ~h.do, commun i c.rb ton butvT00n

m;,.•nbore and ministers aLr'cady enjoy quqlified pr i.v i l.cg e

and C1.S such t.hcr o is no b.ia i s for dcmand ang ~:.b[:01l.',GO

Qualified pri.v i Lcg o Ls .'.vail;).bl~; on t - i.t

vJ-ritten i;,_ good fi.::.ii:;h ::U:iU. t.ne i-c is no

;",-~.j ~.C(J. On tb,o other h.: ..o.d ~::' o.:'.tter( such 2.S on ; c.criDing

;" _:,:'of a pr-cc ood Lng in p<:'..:.clifJ..L',Oil-G)whtch onjoys ..::b801u.te

.':.civilago will not be ac't Lonr.b.Lc even if made !:ill:.l+~;:.-fic1_o

01" maLLc i.ou eLy ,

Bofor o the d Lacue s Lcn ui fY'o",Qom of apco ch is

.round up, it is nocc ae.cr y to ax. '.nino tho scope of

8. 3 of the Nnt Lon.t L AaacmbLy (Powe'r .uid PriviL)2:os)

o..d.i.n.rry courts for -:.nythins said in debate howovc.r

In lLv_~L_.2-~'Q':"'-~:J......,::HOL·:-",':-:; ,·i,ND_ ".,-,,~,~ t>: . ';~/,'-c:,,:u'L:.n:-~lin n ':'l,tUl'Q. .!;. _~" _~~;u. V:k.i·" ./:.:.;;.;:=~ o..;.)':'.~!-:!..:';.-';;:,:'J, ,



t~;.C judgmcnt of tho Kin6' s Bench lUG rev-.;rsed paz-t Ly

bccuuso apecche s mad e in p.J,rli~lJ~nt no LLl.tt:..:rthei:.:'

n-c'Ul'G cannot be enquired into outside par-Li.amerrt e•

.lhcrc:-."sthis issue is well acb tLod, it is doubtful

si...iL.r privilege. In tho ciLi.J1SQ. C2.S0, it \'T,'::~S left

'.:1 o)on quest ion whct.hc.r :lSE:~'.1}_l-G on tho spcakc r (vfhich

is ,.\criminal act) could b ; prop'.J::c'lyh(;:::.rdin th3

court.

In tho English caso of BRi~DL41!Q1i v , EIt5'KIlL-d, 35

a sorj0ilnt-o.t- arms who had forcefully romov0d:~ L,.;~llbc:r

irau the houso in p0rsuit of thu ordor of the ho~oc

"t~ ll() va s merely carrying out the ordors of tho h,h1.S0.

(In Kony.; ~ D. C..:.SGli~cG this vrouLd nevvr ;..'.I'is0 S inco

8t.:1.ndingOrdor 92 empower-s ,-U1 officer of the; Hor.ac to

c.;,,:..: forco to r8110VOsuch 0. mcmb.rr who ha s be en suslJo-

l.HL:", by tho apcakcz-) . tlOi,J8VG£ 1 this ccac is not

d.i:~·Jctly in point aancc the "of'f enco II "las commf.t t cd

Ln ~:ur8ucmce of tho order of t h., house.

It wou Ld seem th,;.t thero is no cLca'r authority

\..;::1. W·j.l,.t happens if amembcz- commats a.n of'fenc c in

>.l'lL,m0nt. According to }'12<:.r,3G it c.in be said ?S'

.,~·Oj.lo:c~.lrule thz:'..ta criminal Zl.Ctdonc in the House is

not outside the course of c!'imin;;~l justice, but tho

r:'.lo is not without except ion and both rule and

oxccpt ton "fill dopend on whotlwr a part LcuLa.r acf

C .n or can't be regarded .:).8 ,J. pr'occodang in pD.rli,\j·'lQ...'t.

In p:c~lctico~ it is difficult to ima.gine a cr Lm:'.n...l ,.1.ct



.'J": opposed to wor-ds , const itut in(~ cJ. pr-occcd.i.ng in

~')~·.:21i2-m(:nt.It is thor0.fore aubuf.t t od th'-"-t a cr umnc.L

;_'UC._ss-:Jsof tho or dtn ar y courc s , Priviluge docs not

Soct ion 4 0 f the Na't Lona L Ass\..:Elbly(Powcr s _~n(~

rr:i_v:Lloges) Act (Cap. 6) rm kos it c Lea r that no membe-r

C,.D. be az-r-o at od f o:c c.ny civil d cbt (cxcept :J. d obt 111.:..or,0

oorrtr' '.ction conrrt I tutos ,,1. crimin;;Ll of f crico ) whi Lst

:;(;i:..'l:': to, at t cndi.ng or returning from a sitting 0/

'--. '..i.,bly or any of its comai t t oeo ,

Soct.ion 5 of tho s.rno act forbids servin.; oJ..'

cxc.cut L.'1.g of any pr ocaas Lasuc.d by .~ny court in t:l-::

exercise of its civil jurisdiction within tho prQ~cirFts

o~' the a as crab Ly whi.L« oither Houso is sitting_"nd 1).0

;:h ~h :)rocGs::; 811.:::.11 be s ozvod or cxoeu t cd through tho

3_~ .h_I' or any of tho off~cor of tho HOUSGunloss it

)orsons employed within th8 pruncincts of the Houso.

Er-o edom from civil ,J.iTCt;:l; vc~s until f~'~irly

):CO::."C_· functioning of pao:'li .mcrrt bcccu.sc c:.rrobt \,--:.s

o.i.c cn :P!_1Xtof th.J pr oceac for commencLng civil :;?roceed-

:i_:~~:S .ind also for di st r-oas , Howovcr, as 0.. rosul t of

i)l'OC:;:'cssivu r-cforn in civil pr occdur-o, the privile:cc

::.. .1. Lo st most of its formur t.npor-tcnoc . In Kcny..·.,



~01d0r applios for arrost ~nl dotontion of a judgm~nt

-"r,1'tor 37v..,"""".J • This pr-oco s- is c orap.Lt.cat od and r,,-,-the:c

:t(;scrictad. In:,ny caeo , t nc cou.rt h2.S ,]. di.ec r ot ion

to di3~11ow thc spp1ic~tion of the decreo holder

t 'ine into 'J.C,OlU1t, intel:.-,-:,li:l., poverty or o'chul~

131'lf LcLorrt C::'1.1S0.38 Tho sum effect of '111 th:jijo

),,,·c.YJ'isions is to rc st r-Lct very much thc c i.r-cr-ns t

r.nd cz- whi.ch " parson may be 3.r,"est()d for civil

of .: docr-e o is rtrely r-e s or-tcd to except for t h..

b .L;1.1 ,.::.r. '..s S r.n, 0. .iO::1th, or influent L~l

;::;,:,18fy tho dccr oo , But t11.0 f2.ct of its exist cn co

Tho r~tiona1e of tho a~isccnce of this privil.gc

:i.G ::·,doqu[;!.telyoxpl:.il1(;;d!Yy Hat aoL, Ho s·:,ys

" ••• the member-s vho compose) it
(p2r1i~Bont) should not b~ prevented
by tl~ifling iJ.1.tur:rl.1.~:rcionsfrom their
.it t ondinc o on this Lrroort -nt duty,
but should for 3. oort. .ln tim·j '~),;excused
from ob:'yingJ.ny ot.h.ir cn.Ll., not so
imr:lcdi'.tely necess ,-':'Y for the gro'it
services of t~~ n~tioil. It h~8 boon

upon 't he so pr-Ln c i.pLc : <. a Lvn 'fS c La i.mcd
.ind a Ll.owed th.rt the ri1CElb0r~ of tho
HOUGeshould, during tho i,r nt t cnd.urcc
in P~lrlLLnKmt, be cx.impt.cd from scvcr'~l
duties, .md uot cons idGrOl~ .s li:: bLo
to BOlUe IGS~l pr occ aso s , 'co wliicll ot.hcr
citizens, not intrustod with this Ll0St
vu.Lu.rb Lo f'r'anchf.ao , ',:,ro by 1,1\1 obliged
to p:ly obcd i cncc , 11)9

•••
The; f r ccdom f r om .ir-r-o st in civil P:"'OC08S

':,.'0tOCte nombor-s f'r-om iuoLc sc.t.t Lon :.~·swo.Ll. 2.8 f'r-on
:.:,,':"'C;jt. This privilog0 ,::.tt::!.c.tLdfrom tho AngLc-Baxon



b.:.:.>\!ocn civil -ind criminal m.rtt cr-s was not very 010 .1".

/\.c; .~ r-csu.L t, tho privilege 1;[~C. hold not to the 0:".S8S

of t:e'..:son, felony or br-each of t h o poc co , (Those \101'0

clo2r crioos). In Keny~ this isrue docs not ~riso as

s , 4 of the Nat Lono.L ASSOl!l;.lly(Powers and Pri v Ll.cgo s )

Act covers only civil cases.

If t: meraber of Par-Lt.amorrt commits a or imc , he

is .~rcsted like veryone else ~nd if he is convictc~,

!:l(;;; :i..s pun i.s hod undc.r the g cnor ..:':.1 18.11. HO~JevGr,if t~."c

ree:.c~:)(;r i8 Lmpr-Ls oncd for .::t po.r r od of 1:.10rOth .n 6 II1t)lTt1l3;

he Loae a his SO,1.t. 43 In Konya , there h.rv o bo cn C.~!(;fl

Hhore I:l8Ub0rShwo boon :l,rrvst0d \·'1ithin thu pr-onc Lct s

of the ":1.ssvr!1bly. Since in .'..ll theso c...so s dot <Jution

112,0 :Lollo·~,Jljd,this issue; vlill '00 QGc,lt with in Ch ~lJtGr 3

vlh~:.chd cc.Le w i.t h do t ont Lon s v.rnd pr-Lv i.Lego ,

It OlLSt be not cd thCl.·('in KonYd, thur-c is no

1:.111 ':;0 pr evorrt 2. mcubar i'roa 1;oi:t1£arr-cs t ed in tho

r~L:~mb0:C for a cr trmna.L of fcnc ,,, The COLllJOn It1.W cauc s

c i,ted abovo , though not bindinc; on Kenya, serve 3.S a

u:;;cful guide in tho absence of ,,"\.local deoLedon, They

~n'Ef of a. persu .as i.ve c1.uthortty. However- it must be

j:J.otoc'. that oven in Brit'.lin thcr c is :'10 direct ?l.uthority

Oil trho the'r 8. member can be :l.rrost cd for a. crimin:l

Of:i?01.1·;O 1<lrlilo in tho Houso , It is subrai, tted th.t i1

mOJ:lber of tho Hous o c..n bG·l..rl~o8tod for a crinin.l

o:f:tence anywho r o . If for cxamp Lc an n. P. commabs

llll.:cd,jr, he c.in properly bo :"Cpp:.'ohondcdev on if ~l.J Le

Ll thc House.



(c ) .Exclusiv.e Right ~a Rogul,ytc Its Own P:cocodu.re

Sect ion 56 of cons t i tut ion empower-s the Hou.ao

to r-oguLvt e its own pr-ooodur c and in par-t Lcu't.rr to

provide form orderly conduct of its pr-oce edInj s ,

In this m.rtt er s pil.rli:;,ment has no rival arid no

court h~1S jurisdiction to question tho pr-ocecdi.n-,a

of the House. In the wor-da of Hood-Phillips,

"The courts must presume th,:...t
so august an assembly as the House
disch"lrgosits functions l!J.uftilly
and properly. ,They vlill therefore
not tako cognizance of mat.tor s .J.l"'isL'lZ
'within the 0/,:.1.1,1sof the House and they
will ~CCGpt the intorpret~tion put
l:5y tho House upon a Stc-1t1J.t~affecting
their interna.;t proceodings,"44

The House is not rQsponsiole to' any external

:c.L1.thorityfor following the rules it la,s dO'iIDfor

jtself and may depart from them at its o~ dis-

cretion. The :i?rivil~ge is :ClOt conf'Lnod orUy to

t;.10 dobating chamberf put also to t1\u pr-eneLot s

of tho House. Thus in R v. GRAHAI''[-CjUPBE11,

,!?xf').:etrteHE!.f:·E::lT9
45 a D~visional COUl"'thald it had

no jur isdict ion t a try c.LLcgcd br-oaches of C1.

La cons Lng act by the K~:tchen Committee Of tho

Ilouac of Commons. Tho court a have j eal1.ously

protected the right of the Ilcune to cont.-ol its

illternc?"l proceedings. ~il!lilo.ry in Bl1ADL.'~1lq;H v ,

G••.OSS.L!i:f? 46 the court hold +h..t it ha.d no j14l'is0.ictio. \!.

to decLrr e [,,11 ordC,l.'of "tho Ilouae void (on tho

g:;:'oundsof being beyond ~ts powers) and ot l'osJ.:;r,-.in.j.l~~,



the Serjoant-at-::..:rms from cD,rry~g out sUGlJ.an,

order. H~iover1 this driviluge doos not appe ~

-co cover cr-amo s or or-o.iche s of tho peace committed

in the :aouse. Thus in tho celebrated car-e of

R v. ELIOT Al,{D O'rH~RS147 the member-s might nrvo

>~;eenproperly ch~rgud w i.th a.saaul.t ing the spoc.ko.r.

If for examp Le one member k.iLl.cd ,-•.nother in the

rlou ae , it is probably truo thD.t tho courts would

;:',ssume jurisdiction z-atncr them leave tho mat t ar

t a tho intornc~l di ac Lp.l Ln.rr-y mach Lncr-y of the J.1m.lso.

The above au t.hor-LtLos Lnd.icrt e tho position

at commonLaw , It is suomi-ct cd th,c~t this is the

poo i.t Lon in our 10c2l st=~tuto. Thus the House's

exclusive right to regul,'\te its own procedure

does not cover crimos occuring within the House.

'rhis is st.:ongthonod by tl'.G fact that unlike

tho House of Commons~ tho Kenya Parli,,-;.ment hrs

no ponal jurisdiction and thorofare the cou~'GS

have to be resorted to wher-e Crim0S.lrO comu.tt c.",

(b) Right To Control Stranr~£!.§.

The Nationc:.l assembly-- (Power c:.nrlPri\Tiloges),

.b.~~ ~?-y~~ t~o aJ3S9zp1?~¥ ¥;qS- puwe; Q,v,~' strtlngpr~a

s. 2 of the Act definos. a stranger a.s Ita person otthor

than the speaker, a momber of tho Hpuse or all

officer of the House., ~~ No stra~er is ont.:itl.Q«l
,

as of right to enter or remain within the
,

prencincts of the Assembly and the speaker i..t:?

entitled to issue orders regul~t~ the admis.~on
,I

and conduct of strangers.



Tho Houac exorcises, through tho speaker- ,::::.be o.Iuco

powers over at rang or-s , Evon wher-e such strangors

have boon. lawfully adnu trtod , tho spoakcr , SGJtjoant-

;:1t-Clrmsor any person aut.hor-Lsed b~.~tho speaker

may order the strangor to Hit.hdz'aw• If X[.lymombor

tLspios str.0..ngors, II, the. apen kc.r must put tho

qu ce t Lon ;ith~:Lt e t rringor-s de lifithdrnvl. it 2;hc. spoakor
Po IN,e..!

has ll\'Tors to oxpo.h [.'.,pross represontntivo who

liporsistontly misreports tho proceodings of tho Hou so , :149

In c~dd.ition tho H01~SO has power's to sit

;~nd tho secr-et mat t or ID:':1.y not be pu1:ili;thed in tho

public j ouz-na Ls of the Hou sc , 50

(c) Quas:i:··~T1:1diic:ljp.]Powara Of' Tlita ]rou(le '
::::x:: . *

The House po se sse a y..lideqU~i.si-judicl-<"..l

POvlOI'S in r-espect of obba LnLng and :::t.dmitt ing evidence

o i.thor by tho whole :E:lPuseor committees of tho

House·51• In. general, tho Houae has tho so.no povo r-s

c1$ a court of Law in matters ro.12,ting to opt;:~ining

:'.l'\d adnu.s s.i.on of evid~nce; admission and produ-

ction of documonts ~nd. privileges of'witnossqs. Tho

iruport of all tho.sc privileges is. to empovcr' 1:tlc

house to cond.uct inquirieB in any ~LttQr it deoms

:flit. arid to r-ocommcnd~he no cc sear-y action to be

t·:"tconb;¥; the nppropri::."'.o St'vornincnt d.epartment since

t.he Kenya Parlinmcnt unlilw its Bri tish ccunt cr-par-t

cannot exorcise pona.l, jurisdiction .•

In oxorcis ing i t-s qlt"v13i jud~ci3.]. pcwe.r, -tho

House may summon v1i+no aso ~ 2.nd cxan.ime them on

(k"'.th::-mdsuch vritnesses ~ not z-orusc to answor



f"';

Clnyauestion or refuse to produce any document

except> ,'lith the permission of tho speaker and only

on the ground that the same is of 0. privnte nat.ur-o

nnd irrolov:J.nt to the subject matter of the enquiry •. 52

No documents relating to security mat t er-s may be

produced oxcept with tho consent of the pr e.sLdorrt

e.nd no socondar-y evidence of thoir contents may be

given or recoived but docu.ncnt s rola ting to civil

dopc.r-tmcn+s shall not be w LthheId cxco.pt upon tho

diroction of the preEident.53 Vlherens the

uithholding of evidence on security mat t cr-s is

unde.r-atiandc.b'Lo, nevertheless, there is no justi-

f Lcat Lon of providing simile'Lr protection to the

PubLi.c Service.. In most caso s , pnrli8.mentnry

soLcot conuui.t.t'cce o.r-e sut up to probe certnin

o.dministr8.tivc i-,.ct...s. The ::'.bovc.protection can "nly

frustrnte the wor-k of tho committeo since 0.

pl"osiac;nt. will bo inclined to protect his own

o.dministazo..t.Lcn at the cxpcncc o:f condon.Leg the

tho m.Lad.eed , It is suggested thu t par-Laamorrb

should h8.ve access to civil departments SO that

it can ['.ct as c. public ,vCl."tJchdogon ndministr'..tive

i!lisdeeds.. The 1975 aoLe cb comm.ittec pro:Jn_ngthe

murde.r of J. N. I0:>.riuki cOr:1plainod of lnck of

co-operation from senier civil sorvan t a who

1;:[ i thheld vi t21 inf crmat Lon, pre sumab.Ly taking

advarrtoge of the provisio.n and thereby frustroting

tho efforts of p~!.rlinment.

From the discussio~ ~•. this chapter, it is



cloo.r tho.t there. ar-c t.wo types of privileges. There.;

are privileges which 8.tto..ch to individucJ.l membors

of the Rouse. such ':18 frecdom of speech and freodom

from o..rrest. Thero aro other privilegos wh Lch

:'.tt;:'ch to tho House such -:>.spower to control at rr.ngor-s ,

to roguLl.tc its own proceedings and to. obtc m. evidence.

Tho tYTO typos cf pr Lv.i.Lcgo a o..ro e asorrt Lc.L for

the proper functioning of pf.~rli2.montand C". threo..t

"GO any of them uill r.dv o.rsc Ly ~"lffoct the offectivoness

of par-Ltnmon+,



_·i..ct1 tc 02.1. -,;vith such cvcrrtu ..'.lity. The scope of the
2by tho 1966 amendracrrt •.

JHl1.EAT3 TO 'rRE PRIVILEGES OF Plill.LIAIVIENT

A. TEi] PRESERVA'rION OF PUBLIC SiJCTJRITY ~~CT

L'very scvez-e Lgn stu to reserves to itself power

to G:ckoemergoncy measures in order t Q. maLrrtn.Ln.

covernment and proserve lLLV.[rend ordor in moments of

:;_l1GtZ'~bility or t.ur'bu Lcnce , The Kenya }2Clrliamont has

'C~lCl~oforeenac tcd the llreBerv2.tion of Public Security

During tho coj.on.i...; ·i;5.mos,Emergoncy Power-s

trc ro oxorcised under the 1939 Emorgency (Powcrx.s )

Ordor in Council whi.ch il1.tor....'1.lia enab.Le d tho

govornor to decl8.re nn Emergency and detain or

restrict people during tho oporCltion of the £mergol1cy.

Under this Ordor, D. stCLto of Emergency 1iJ.'lS dec.Lrr-ed Oil

20th October, 1952 and thouscmcis of pooplo wer-e clot,'.ined

or restrioted. during tho 1\10.uI'lD.uuprising of 1952-59.

This Order in. Council.. W.J.Sr-o pecLod at independence. 3

At Lndcpcndon.cc, Emergcmcy powers were
~

provided for und.or "then s , 2.9 (now s , 85) of the

conobLtu t Lon arid wore. not vory cxt ens fvc , They

onLy bocamo operative when Kcnyr. was at 1i.J8.r Qr thoro

Uo.s Q doclarnti~ of Emorgency by the Governor-GcnerE\.l.

But those emergency DOf'..SUresiioro subject to conside-

r,.....blo pnrliamont8.ry controls. Between 1963 and 1966,

the president did not invoke such powe.rs outside the

North Eastern Province and tho contiguous Districts.



Howe:vor, 2. dr:.,m.~tic turn took pLvco in 1966,

',[ith thu .unondmorrt of tho constitution in or-d cr ·co

:~.vc tho prc:sidvnt more pO\I(;rr:; .~0 do .L irV i th eIDe:.cguncy

:·l'c~.tions. This constitution ~mundmGnt a~Gndod tho

)'.'~0orv,~.J~ion of Public Security .ict -::nd linked its

., l.)pc;r.:tiol1 to t.h« cone t acut Lon ,

The ra<J.sons for t.hc s o c., 'll::"VS c.ro Lmpor-t.crrt in

';;;:1::'- Act . It ".rill t(; r-oca Ll.cd th,:>.t ':.t Indopendonce

Kcny. had two po.Ld.t i cc L p-ir-t i cs , K.AN.U. and K. .b..D, U.

:":;v(;ntu~lly, K.A.D.U. \<r:s voluntarily dissolved :::~:i:lcJ.

.i.LL its member-s j oin ed K.A.N.U. Within K.A.N.U.

'i.'}10 r _~dic~tls, who f wour od soc i, '~lisrJ, vor o lad by

(who wore vcry much s t r-eng+hencd by tho b ::sic:~llJT

COl1serv...::.tivG ex-K.l1..D. U. mon) were cnp.i t '~lists .nd

uera lad by the than Ninist.:;r for }>Lmning c.nd

.c;cu110L1icDevoLopmcn t, t he .Lrt e Nr. Ilboyn ,

Differencos b otwe cn tho two f2.ctions C'..Ul10 to t'1

cLi.m.,x dur ing the 1966 Idraur u Ccnf e.rcnce when

l.:c.:::;oly due to tho mach In.vt Lcno of Hb oy.; (c.c t Lng

h
.L :i.led to s ccu rc viny so",t J.l1 t110 ruling po..:,:ty K..iL"fU. J

.: s t: r oac t Lon to this, Oding::.' s supporters formed

.'~!lopposition par-t y , K.P.U. .md on 22nd April, 1966,

Od:Ll1gJ, Lc idLng a. group of 28 i':.P.' s r cquo at od tho

8pG::kcr to form.·',lly rccogniso th,;m '_1.8 an opposition

iVl:. <,,11 O· 1 1'••••

RA



K•.A.N.D. r-er.ct.od swiftly. Tho constitution

',,111(:;ndod6within one day Jl'oviding thc'.t any-,- T ,-\
IIi" _k)

,:l(;nb(~r who joinod :t par+y uthor t.h.n the one under

..h 11J "\>-.;r'.so.Lcc t ed 'lutom'~cic",li'y losos his soo..t

.t tho end of th.t session. Tho amondmon t cpe ra t od

.i'otrospect ivcly and Pr e s t.d crrt Kenya t t a proroguod

pvr Li.amen't and 3.11 tho K.F.U.iLI). 's had to seok

r-cc LoctLon , Only 13 wer-e rot.Lrnod. Thoro fo11o\Tocl

.hum they Labe.Ll.od communists_,nd saboteurs. It 5-8

'Clith this hostility 'thrt tho cruci ~,1 con at.Lt.ut Loi .1

,,1cndr!lent "tv'::'S lllJ.d8 in order to con t:.~in K. P. U.

,.....c t.Lvi.b i.e s , The KlJ.'HJ governmont Sl.'pportecl t he

..J,o.ildment by strongly ar'gu Lng t hat tho counb ry I'LlS

;Jl,:.c'c,~tened .vnd vary 8\\[O;1)in,':';mo.rsur-e s vrer8 needed

to r-ost or-e tho country to na:CEnlcy.7 ',lith this

': .c..gr-ound in mind, perhaps it is not difficult to

unocr-s tun d why tho '.~ct is [;0 tr i.de ,

1ha Act is a difficult an( confusing pioce O~

~L)~y .[;1.""'-[:;ion • Under s . 2 of tho Act pres,)rvcd;ion of

lr"Jlic 8ucurity is d cfLnc d VJiY !fid;.;ly :.md this

d8iinitiul1 is not cxh.rua t Lvo :'.8 is .m d t.crrt cd by t;:o

I'hc Act dLstLngui s nc o ~)ot'.T80n I\lblic 3ccnr:Lty

l.o ..ur-o s undo r p-'crt II and SpecL:cl PubLi.c S8cur~.ty

LC; ~-V.:r,"8 und ar pa,r III. Tho pr-o s Lderrt c,n"l~ino

o:Li:'c:ct of ~vhich is to con I'o r upon hi.m power ~" c~'.1.•. 8

X'cgul,tions for the purposes spocifiod in s . 4(:~).

':C.lWGG powGys.ro vory GXt011SlVG .xnd includo dote; l'~ .;.u.~:1



·~l'ld. compulsory movement oflilw pe:.csun.

of tho i).c-C Lnt o offect

"if it appe ..rs t o hila t.hat it is

ne ce aaar-y for the pr oso.rvat.Lon of
8Public Security to do so. 11

If P:~rt II is br ought into Op0:r·.·~:tion, thon his povo.r s

P .~.·l;c r o Lnv.i Li.d if inconsiotcnt w i t.h tho con-:l~il;'Cl ..,:'.

CJI' .iny c tncr written L::w9 except if oJ.de "Them :;'\,-.;21::/.

50 :)..t war or if thoy .ippLy to the p.ir t s

8. 127 of tho canst i tut ion app Li es , 10

s , 4 (2) p::covidos Cl comuon list of 1*i~)osas io:c

...,.~.,j.chr-egu.Lrt i.one CJ.l1 be Ll~'..Cl...; unclor oit hcr p.:.ct:II

U:;':' III. .Luthough s , 3 (3) empower-s the president to

Lk.1.:0 r-egu Lrt i.one for ~;.n:'l of the: purposes specified

.i.n :3. 4 (2) when par t II is in oper-ation ~ nover t hcLeea

l;~I.(; president canno t ac tu.vf.Ly do so. For ex.uap Le ,

".10 c.inno t undo r par-t II milco :r.(;[;t~lc,tions for pr'upouvs

di . t· 1 11(T suapen ang oxi s lng:1.1l8. The president doos not

i100d p''l..rli:l..monto.rya ppr-ov.i L to br Lng part II into

cpor;,~tio.nr.i'.. This is obviously .:~vary danger-ous

on: ~.>mouspower-s LncLudLng power-s to t ampor . i th 'C~'}C;

Jj.bert io s of tho indi vi.dui L, It is suggested t,:.';;

m.o11 p:nv-or should not bo .rs sumcd ir i,thout t no fj .m cc .vn

of prr.Lt.unorrt . Under the pr-cson t 1.1.1'7the j)rOsiJ.,,:ll'G

C, .. J.l impose ::1 ~,~~~ emorgency and eupowez: h.imao Lf to

i8~1.It the slig.htest thr o .~t to pubLi.c s ecur-Lt y.

. .'"\,1
':. , .~.L_ .', t



+1.
brt",of tho Act can be brought into 01)Or.~;tiv(l

»s :.~n order und cr' s . 85 of tho cons titl..ltion. dh~n

I .~is p.vr t is in op<.::rc",tion, tho prosident is OlllLJo'.ierocl

to m.ike rugulD.tions for,.J:1Y or .iLl, of t ho purposos

uJecifiod in s , 4(2). Although the section is f·~r

:i..'c),cLing1 nev~rtholoss a . 4(2)(111) empcwe r-s him to

tho intorests of tiw pub Li.c eocur it y to do so. il

Regu Lrt ions rJ::1dounder this prr t ;.~',rG vn.I id ovon

i1 inconsistent w Lt h any other IJ.vT12(including tho

Ec:-ctLcnnL Assc!nbly POvJ8rs rnd Privilogos Act) and

LmQ0r s , 83 of tho const i tut ion 1 sub st arrt La L dero··

L; t ions from some of tho fund ':ncmtc'.l .-eight Sl'e

,.11uH0d. However- this P .r t must be .vppr-oved by

p, ,:~~lLunont vlithin 28 dr.ys aft e.r tho ordor is a.eeL.' 5

11.':.p-"_roved it virtur:~ lly r cma ins in f or-c.,

Thoro ,~trG throe w:1.ys by wh.i ch t he order c. n C,),. .o

·Co hav e effect.

T' . t k . .4 t J.. • ,.... 1 5ne prt:slden 'ilLy r evo 0 llJ a c .iny \.Ilw",.

Ll'Gu:nl,It ively, parliament nJL~y r cvoke it by a resolution

o.c t110 iW80mbly supported. by th8 lil;J.;j<"I'ity of ,11 tho

.u:;i,;berG. It is intorestin{;~;o note that to appr-ove

(;11..) order, only [t b;.:o~'o n!.jor:i..ty is nocessc.ry '.Thore...e

r;]voc:',tion requires tho m':,j o:!'i'(;y of ill tho 1118Llb0rs.

i~.I. 'S to support tho ordor e apoc axl.Ly s inc o Kenya

1L'.[; only ono p:'.rty and thl' ough its device of pa t ;-.n 'GO.

o.~~ t<:l order. The thr-o.rt of d ot en t i.on looms oVO:;':'

,,11tho ILl'. I snd in c.ny overrt ~ it vou.Ld be un.l, : .:J.y

·co get tho high number of I.f.P. 's noc.iae ].~yfor c.::'u"~)C,',<;:Li};::.



Fini.J.lly, the ordor aut oma'ti.c-t.l.Ly ceases to have

offoct seven days after ,:!, netr president has been

The Act was swiftly brou,~;ht into operation

'-:".ftor its enac trnen t . P-J.:ctII "\,,",sbrought into opor'a t Lon

on 20th July, 1966 in so f:-~r as it relates to mat t or-a

spocified under s.4(2)(8.) and (b) .16 By legal Notico

212 of 1966, regulations17 wer-e made pursuant to

po ors conforred by s. 4 of tho Act ~nd by L. ~.
no 263 of 1966, part II of the: Act wus br-ought i:cd;0

o~~or:·~tiongon er-aLl.y , No sooner did tho ac t COi10

ant o operation t han the gov.rrnmerrt cmbar'kod on _:

camp.t.i.gn to har~ss leaders and raembe r s of tho ~(.I.l.T.1 {~

'filis pattorn of using tho act t 0 h.tra as govornrierrt

opponerrta , ev i.dcncod so soon .rf t er' it s enact.ncrrt ,

:,.,:..;proved to 1)0 tho r.Etin pur-poco of tho act ,

.c:::I:;I:l.Crt han the prof eascd c..1.ihlof proserving Public

It has already been not cd in ch.ipt er 2 t hat mcnbcr s

:l<lVC ~,bsoluto f r'eedom of speech for matt er s spot.en

.ln tho Houuc vmd no cr i.rm.na L or civil proceedings

can be instituted in respect of such word s , In

Vi:':vl of tho w Ldo s cope of the pr es cr-v-rt Lon of :eu~)lic

~jocl':.:city l~,ct9 the isslJO to be exarai.ned is Ilhethor

a "ccIl1berof pJ.rli .mcnt c':'.11. be dctaLned .is a r:s\"'.1'1:;

0'':> inat t ers spoken in p.ir-Li.amon t ,

This issue is subject to gre.t controv0rsy ~d



in one inst2,nce even -eh.] Spe.-:'.korhL.lself did not know'

t~!G tho correct Position.19 The Lramuni t y of 11.P. 's

L.: provided for under the :t-k.tiGIL~l .d.ssombly (Powor-s

":·':'·'.C:l Pri v.i Log os ) nc t p whi.c h if3 :::.a c.rd Ln u-y .ict of

l»~~'li:.U~lent. 8.6 of' the ["ct g~LV()S thorn ill1lJ1tl.nity

fl.'0D t<.ny civil or c r uaana L .:2...T2co0din,o~sfor words

spoken in par1:LRL10nt or its conmt.t t ce s , Tho pr ob.l on

pos cd by this section is whot hor detention is a. ::LT:i.l

0::' cr Irat.ne.L procoeding, so th'J.t rLP. 's are immune

frOLl matters s pokon in pC1.rli2.mont. It is Su.bni"ti ",Gel

tILt detention is no i+ho r D, c Lva.L, nor c.:... crimin.l

pr-ocecd Ing and us such member-s arc not pr-ot ec t cd

by the Act from detent ion. Unless there is tho:coi:'oi.'O

SL;m8 other l;J..i'l to protect the ueabor s from dtent ion,

t~:.:,n such member-au.ro lr..a.blo to detention since the

J..:::;t does not o.ddress itself to dot ont i.on , It is

cilent on the mat t er-s ,

s.7(3) of the Preservation of Public Security

~~ct provides that if nay L:,.w· is iilconsistont "vith

t}:~(.m such la,\'1 is oVJrridell by such subsidL.~ry IGgj--

sl"tion. It follows thereforo that oven if thero

if~I:.J any lo.w t hat grantod I1.P. 's immunity f r-om detention,

t>.on such law -would be ovorridcm and as such, rI.::, 's

\lovId not be; immune from d't errt i.on , The 10t?;c.1 pOG it~()n

:i.s ';~horefore tha t rLP. "s , lilt..; other citiz0nR.:;\. lJ~j

tot~cinod under tho Pr-e survet Lon of Public Sec.··.:ci·i:;y.icc .

The pr-ob.l.om posod here na s also '~risen "dtll

r-oap.ic t to omer'gcncy Log LsLat Lon in othor l},>rcs of

tho c omuonwea.Lt~l. Thus in 1939, the connu.t t e., of

:JL"i vilogos of tho U.K. p.u-Li, ..unont reported th:.:.t t.:.l.~.L·O



-:'{,,".ij no br-eech of

under Rcgu l.nt Lcn 18~ of the Dcf oncc (General)

''>'''''''Ul,tl'O'lC 1939 J'Y de- un dcr' +ho k'-,ln1•crr.ncy -l)OT'l"-~C'.. 1..\';0 _."" .1 u, .•..lL........ l) L J.V ~J.. \-,-4-.bV v V.J.. )..)

.cts of 1939 and 1940.20 In this c~se, no criDin~l

~,OiI~~." to certify thrt "ho h.id re,.'.so,~l:,ble C<J,USO to

~j-.:;liove,,21 'tha t ~l. pcr aon rod be en recently c onc cr-ucd

.in ,-~cts prejudiciJ.l to the pub Lz c SJ.L::ty or th.,

dcf cnc o of the realm or in the }ll'op:'..r:.),'iiionor L'.uci-

g~~tion of such acts and 't ha t by recJ.son theroof it

iL~iJ noc eeear-y to oxo cLsc corrt r-o.l, OV01' hira , It

u"ould be notod t hr.t in this C.:LS-.J f t n.; do tcn tion

;};,(l no thi.ng to do with c,1nytllinc) done or Slid in

l; ,:21ic:.m~mtand the ,tJrivilegc8 CQ,1Llit t cc exprossly

er.a.d that wurc the M.l? detainod for his activitios

i£1 pa....Li ament , its decision \'Toulcl havo be on difi.G:,:·O~1'i;.

It is strongly eubn Lti.cd that whor-oas an 2:;.P.

cc.. bo dct2.in,od like anybody else, ncv ~rtho loss, his

such dct ont ion. Thi s is t h.. .:.,'0 sit ion und or Bngl i ell.

correct L:'.w in Kcny • If M.P.'S wore to

be detained for ''1h~t they s'-'.y in p.1rliJ.i:1ont~ 'th.in ~;>o

ilL.ititl"tion of pc~rli·,l.li1Gnttrh Lch is the core of-

dcno cr'a t Lvo gover-nment wout.d bo killed. It a a SU~""

mitted th_:t Parli J.Q-.;:nt could not have int0ndod vV

introduce such 0. aubat.ant avo chango of tho 1,),1[

('v:LJ:-tt.ullykilling its-:eJf) 'idt houf express woz-ds, In

'0..;':;-:~bsGncQ of expr-caa wo:cds to t ho contrary, thv

corr0ct interpretation of tho lnn is th2.t no H.P.



c .n be subjected to dotontion for his contribution

'co tho deb_'.tes in the Hou se . If such contribution

:'osos a thro, It t 0 the state, t hcn t he Hou so itself can

r cat ra In h Ira , If the Standing Ordors do not pr cvLdc

However- the above vimv runs into pro..ctic '.1

'-iffic1...1.1tios. Undor s.83(2)(0.) of t:10 con t i trt i o.i

.:.'. d ot •.inod per son aha.L'L be; f'urn i ahed I'dth d,;t.J.ilcCt

:;,,'n'.sonsfor his d.rt cnt ion. Unf'or tunc.toly, such

C:~ut(~ilsarc confident i2.1 .ind it is difficult for

'C0 ::.::1ow''t hcra , .iiS such the Ii.P. 's cannot r'.ri ao tho

issue of ~rivilogo Lmd tho re~sons for dotuntion

.r c loft to r-uraour a and s pccu.Lrrt Lon, An l'LP. who

iu conscious of t.h., privil·..:gou of' tho House voul.d

_',vu to bo corrt orrt v1i th 'tho ':'~'ovornmol1taasuran ce

t'lC:dj tho lvI.P. in question w~E'not deta inc d f or wrr~t

:10 se Ld or did in par-Li.anorrt and cannot make any

:l:\:.:;:thoranqui r...ios as to tho cause of detent ion. 22

Gicheru's view th'l t refusal to f'urn Lah tho. dctdlu

is -Ghe;\Lnevl t.abLo riGht of tho gove.rnmcrrt It is vr.con:;.

very high h.mded vind cavaLt.cr- im.nncr-, In fact~ll

incorrect st.).'t oraen t t h..t the f1. P. in quoet ion 1,l,~,;

not dGt..linod for his contribut ion in the Houso v-l~~.')l1

01' tho House since this woul.d mislead the Houae .~~:i:1rl

anot.hcr Lasuo that .::;~ris0in connection with



det crrt Lon is tho raombcr s ' .iramin Lt y from arrest.

'TliG issue arise out of sheer- ignor"nco of tho L:~v.j.

Und er 8.4 of tho Nc.tLona L 1i.ssor!lb1y (Povlors arid

.He'l:;, tho Lmmun Lty from Ztrrost gro.nt od to I,;. I", 's

Chd.ptor 2. 'rhis pr-ob l.cn a r i.s o bccnu se in .. tll c., .

\1~:Gre KonY:J.l1j\]. P. 's hav o boon dOt,l Lne d , this L. '.:;

tho pr-cc In ct s of the Hou so .it ao Lf' . This is illns'GT,,-

t&d be Low "Thoro .irid.i.v i.du.t L ca ao s of d..:.:t3.in~d l~P. 's

1'ho first case in wh.I ch v.n "N.P.lf was d eba an cd

~~:L~osein :r.Lty1967 when l'lr. -Jchn Lccn , who vlas t.h on

J. a::"':lbor of tho .w,--~stLfric '11. Cont r.i.L Logisl ',t ivo

E;sseElbly l.KtS dct tined. rrhoro "\TO:,'e no ::'o].sono given

-C0 'tho public for his d-:;-cm1"Gion but it l.,r~s vlidoly

b:,';lioyod t h.at he v-1::1S boin., do-cnil1(;d for his cr Lt i.c.i sm

in 'i.;110 C.L.A. of tho f.-:'.il:.:.ro of East Af r t oan gov,;rn-

l'l~).),to to bring c.bou t ;J, fed\,)r_~:tion.23 ,hlth(1)..,c;h t~l,C

v i.c c prosidont d cn.i.cd 'th .t 'chis w;s tho

bo LLevcd Hr. Hoi's s trrt orccrrt , This is::1 gl~rJ,nc

ox: .up Lo of tue t,jovcrl1Ll-.:nt hiding under the c10 :"1::: ijf

of pubb Li,c socur-L tyl! to rJi~::;loc..d tho HOUGG. Tho

.j:p~c·,kur a asur-cd tho anxious Ek',ibcrs tiLt .J.rrost ,--',nd

u0tuntion a r o pr-oli i.b i.t cd ~)~T tile NCLtiun3.1 .tl.ssoi".1bly



Po.l.LowLng this dGh~:tc~, it W;J.8 po.Lnt cd .in -~h(;

ovo rr-odc t.hc

.nrl tho s p cake r pr-orri.acd t ho ll~tt or wou.Ld bo el;:,ri-

cl;·'.rified till 20th NOV(;Dbor when tho notion

for tho ext cnt i.on of tho Public Security Ord8I' w:::',s

bving debated. 27 Tho Vic() I'J~Gs:ldcnt and Minister for

__OJ..'HODo Affclirs st:'"!-ted tlk.t tho Pri v i.Lcg os .•let

doc s not protoct ri.I'.'L f'r-on dot errt Lon but he J.dcl.(;d

·C:.J. '.t

"f .

.' ',' .,.....

,
..•. .'pi,.'·';. ~.}: , .•..

liI wouLd 1:Ck3 t 0 6~V,J a s aur-an c e
tha t the governl:1cnt rocognisES tho
principlo tlL~t no mcmbcr of parLi.anorrt

~Day be dc t :dned on ac counf of anything
said by h i.m, Howcvcr , tho government
expect s mcubor-s "Till behave respons ib1y. . . .:,,"
they rauat not be ca r-oLoas and irrospo.o.si1)1::. L_'.'

In L sub sequent coumunLc '..tiun fr om tho ch.i i.r, -e':L:

oxp Lo tricd it is not 1.:..1"[. HOvlOVC:C h__: pr on Lacd t h..

(ncnbcr-e ) vfill be 0..lro£1:11not to abuse the j.-rivil-J<":~.



d cc. .Lno d -:'1.8 cu r Ly 3.8 1966, no m. P. suff c.:rud t~d :3 ,.j:',~

.e.ll.~::_.s..§.Qand bLu.icd for tho tr~·.gic .mci.d..nt t h..'..t

lh'ccodud their d ot crrt Lon , On 25th Oct obor-, 1969,,-
~-.; :,lob, allogedly", L.P. U. supporters t.hr e.rt e.ied t uo

111:~of tho President. 'I'ho ac cuz-Lt y forcos opcn xl

lost t~~ir livos.30
ch

Gwiftly and 28th October,
1\

lSSg :11 the K.P.D. M.). 's wo~o in detention. Their
';'Io.rrost.J

~llo L'1TG I1P. 's blx':ecl tlw K. P .L'. norabcr a for the

incident ~:md in an omot Lon ',1 dcba't o , 32 the Le idc.r of

govornocnt bus in cas had the auda ci.t y to s:).y

"I heve aLway s sa t.d t.hat L. P. U.

is 11ot .in ordin )TY pol t Lco.L pn.rt y , it is

c. subversive po'li t i o.i.L lJ'..rty bcckod
3"by forc::ign pcwcr-s. iI )

.-:..8 :.~ rosul t of ,,:.~ll t 110so d...rvo.Lo praen t s , J..~.Po'u e »t.: ~

b..nricd on 30th Oot obcr , 19,~9.34 DCSIJito tho h.Lauo.

lov~lled~againBt the K.F.D. M.P. 's by tho K.~1
".'JV~l'lli:lont, 'the aLLegat i.one HOrG novcr pr ovcd . It

d(;t·~~inedfor who.t t hOY did 1)ot11within p:.rlL:'Dont

:"1G.Hi thout , Iraned Ia t o.Ly ,,'.I'Gcl' t~lO ban, p_~:..~lL!.lllC~lt

for tho zonGI'.:.l eLect i.on s , ,..)lilCO K.r.U. had 1J0011

~J,\;L:,cd.md it s 1-1.P. ;. dotu Lncd , it is obvious

011(, of thc Lrrt ont ton of t.h.; govor nncn t in t,"',kin{~



~
.,11 those raca sur-os Wo.s"s i.LcncuiaLl. K. A •.N. D•. :

oppononts before the gena~.l elections.

Perhaps th~ DoSt notorious dotention of

LC1DO:L'Sof PlrliamGnt occur cd when on 15th Oot cbo.r ,

~r'
r '..':"l' e'I'" l'nt ..~""~N -:- i r'l (1' 5 J

._~•• V .• t.V 1 ,~.•.vu v_ o. Tho

J:lOFf":O W-'.8 d cb.vt Lng ;~ .not i on X'8COL1:'10.ndinga ct i.on

~·~cs.a.ns t 8. n on ina tod :~.r.who in .'1 public nco t tng

.~.J.' .d lei.balled. 2 Purliamcnttl.Y'Y Solect C01:1L1i't t oc

Ll.vostig::.ting the dL'.ppoc'.:ccmcc "',nd sr-b acquon t

I~ his c~ntributiont MY'. ShiL~~u said~

<1 •••••• anyon o who tries to Lowc r tn.'J
d i.gn i ty of p _'J:,liuiil:nt is tryi.ng to
kill p~';'I"li,::ment j;h'-L.J:G:Y..Ji;.. jl.~...;';~o_U~JL':"§
b~~Il.kild:Pd (omphJ.sis mj.nO). ii)b'

.•11 r;. P. donandod sub st.m t Ie t ion but t ho Deputy

"thcr o is no nocd i.o...

subst2,nt i.:J..to tho obvious 1137 (or.J.phauis ;-.1in 0 )

011 have 2.lro·.d~>·:C,0.C Dy :culi£lg
c~nd if you w i.sh to opi)o;:JO l t , you rJ.t..1.y
do s o byb:cingh13; .: ,')LLbst::'.Dtivo not i on
~~~o;:\~~y:~~~oso bu t nee 'i~hr(jugh .,ny

Aftor this ruling 1 the lo,::,dor of g ov cr-nnon t

bun rn oae 10(3 St. croup of ~1.P. ':3 who vl:,lli:od out .iri



__nd out side tho p_tI'lL~j]ont. 'I'hc N-_,ndi br'.m ch Gf

. .... . d.'. ,-, G purpor"t ,.]

r cquo s t cd KliiU hoadquar-t.cr o -Co l',~tify the cxpu Ls i on ,

0_(,;(1. \l/hon par Li.amont c·nv.~ll0d on \1edn.:...sC:L_ty,

f:;'Ul-:J. the Spo,-:,.kor~ tho privileges he h.id 0.8 L"'.

d~puty spo~k0r, to reply, the Spo~kor s3id

tlTho pr-ot cc t Lon you have c\S
deputy spo:::.kor is th'.t onco you n,ko .:1,
ruling , it c.tn only be cha l.Longcd
through a substarrt avo not Len •••••••
Howover-, your protccti:m is undQ:r
tho P)wors .ind Privilogos Act. ;:.J~

On tho SUDO day, Nr. Anyona sought to know wh.!.t

~)rivi10ges .xnd Lnmun i.ty they h.::'V0 or who thur' they

8)-.:. .. k Q t the ir own peril. In~;, r.!.thvr non ccuuf, t-l

1·t .' ".1 . 1 --. /; C;~~'i;itudc, the speC!.kor e.iLd 1'1.':.8 --,II an t ho Dv,,'ll.'.i. r

...n ..;cilCr NoP., Niss Hutc:d SOl,ghb~'.n (.~ssura.ncv frv:.J

t>c Chair tlEi.t tho two i{. P. IS wou.Ld not be

.x:-cestod for thoir l~ow,:trlcsin p::~rli('.n.:.;nt. In

to ~rrest the two NP.'s. In ~ rathor cow~rdly

.i.1<..1 tihereus action, tho Pfo2.l,-or r-of'ucod to make

c'. ::'1'.1ing em tho flir;1I3Y gr cund tl1:-,t he cou.Ld net

~L'1"1;) on a m.vtt cr thut h _s not boon pruv ..:d.41

"~G6.30 p. n . th~:.t day, bcbh Goronoy an d Shikuku



were arrested inside PprJ Lament bu i Ld i nga and
subsequently detained Perhaps the attitude of
the Speaker is understandable silme as the Seroney
case has shown, the speaker Ci-l,neven be detained
for r-u.Ii ng he makes in par-Li.araen t . This is a very
undemocratic law since not only the members are
threatened? but also the speaker who symbolises ~.if}

''Ii!

the dignity of the House. The effect of the threat
of detention is therefore to sweep a1:T2.y the privilege
of sreech.

~rE ' CASE: O'P \NYONA....-.-.._-, ------ .•~.-.--.~
Like his colleagues" George Anyona , the

fiery M.P. for Kitutu East was picked from Parlia-
ment Buildings and detained on 4th Nay, 1977.
The circumstances surrounding his detention left
no doubt that he was detained for his contribution
in the House.42 No reasons were given (to public)
for his detention other than that he had been
detained in the interests of Public Security!

On 21st April, while contributing to a debate,
Anyona alleged th2.t Nr. Br-uce Hck enz Le had worked
t.cwar-d s the downf'a.Ll. of East African Airways.
The Attorney General vigorously defended Mckenzie
and Anycna was suspended from the chamber for
failing to substantiate this allegation.

On 22nd April, Anyona alleged that Mcken~ie,
Njonjo (A.G.) Powe r and Communications Ninister
Omollo-Okello and the British Ambassador to Kenya
Sir Stanley Fingland had been pressurised by the
British government to cancel the tnder ;oi,wardedto



a Canadian firm for certain railway contrcts and

instead awar-ded it to a BTitish firm which had

failed to win the tender. He supported his allega-

tion with documentary evidence. He thereupon gave

notice of a Pr iva t e Hembert s motion to set up

a select committee to look into the matter. The

motion was scheduled for debate on 6th May~ 1977.

Anyona was detained on ,t] th Nay! 1977. On the day

tne 'motion was to be debated> parliament 1'12.S

adjourned for 5 weeks!

It V.JaSwidely t.horigh t he was deta.i.nod becau=e

of the pu.rs ui.t of tho rail matter and before the

motion could be debat8d On the dr.y folJ o"ine

~nyona's detention a nomin~ted M.io9 Bishop

Lawi Imathiu vividly expressed the anxiety of the

r"T. P. 's when he challenged the government +hr-ough

the Chair to explain to the public why Anyona

was detained saying that if that was done.

,lIt wcuLd seem that the arrest

was precii-,itated by "hat he s[:,id to

parliament. ,;43

The (Sovernment did not of'c our-ao bot.hor to

respond to the challeneco The government continued

to act \-!:i_thimpunity and ar-r-og=.ncc, This attitude

was weL'L displayed by Er. Njonjo on 6th I'~ay, IS77

(immediately after Anyona' s dotention) \,.rhon he was

contributing to tho ad jour-nment motion He expressed

tl1e wish to have the Privileges Act r-er-eaLcd dre
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"m Lsuao of the.~ct by co r ta i.n ~f,. Po' s
vho SB-Ythings in par-L'iamcn t whLch
tllCy cannot eubs barrt Lat o and arc
af'r a i.d to S2cy outside pn,:'liament.
If the Act is repealod, newsp8pers
would publish such mstters at thoir
01tTnris}c",44

This un f'or t.un.it e remark by the !\ G need not have

ar .is en , From tho wav the government hr.s h.ind.Led

its critics inside parlia~ent; there is Jittle

d cub t that fevi; if any. I'I.? 0 ! S vrou Ld dare S8,Y the

things Njonjo h~d in mind. In any case there is

no need t o re-,)c:-l the ac t since tho gove rrunorrt

Of'c our sc if af20rds some .Lit tLe protec-

t .ion to H. Pot s but the govez-nment C;J.n alH(~.ys 2,pply

indirect mo~ns to dofoat this protection.

Prom the above surveY1 it is manifestly

clear that there is Ii ttlo parliarncnt2.ry Lromuni,ty

in KenY,EL. Thus 8. IU.l'UJ Official could v Lt h impunity

thn~aten to punish the Deputy Spe;J.ker for a ruling

he made on the Chair. This has made the position

of tho Speaker h ims eLf r-a+ho r pr ecar-i ou s He too

c.in be doca i ned . It is therefore no -,'onrler t}L~.-t~tho

~IJO,"1.-.1-...cr 1-.,.;.""...s f'::"'lJ ·'0 + o a s ao r t the rl'rrv,"c", of +h e~ ! - <:.. .:",..< • '" G I .t L ' 'fY" 0 v.~..
membero fo:i::' fear of the govornmont Hut since he

ha: SHorD to uphold tho c.Lc;nity of the Housc then

he must do 80 cvon at the rj.sl- of the d Lep.Lea.cur'e

of the government He has tended to be r;-,ther

timOrOlJS eVODwher-e the d Lvn.it v of the Chr-ir itself

is abused a,s in tho Seroney ca so Evon if he; does

not havo povors to protoot r~.p.'s from detention,

a ruling from the chair point in,:; tho j,n8.pproprin:to!'oss



Although the factors considered here operate
indirectly, nevertheless they have a profound
bearing on privileges of parliament.

Under the National Assembly (Powers and
Privileges) Act, no ~l.P. can be prosecuted in a
court of law for what he has said in parliament.
The government has devised a way of going round
this provision. This is best illustrated by the
case of Mwithaga (former M.P. for Nakuru Town).
This vocal M.P. waa never a favourite of the govern-
ment and when he ably served in the 1975 J.M.
Probe committee, he gained greater displeasure
from the government. Mwithaga was subsequently
charged with assaulting his wife This charge
was brough about 1~ months after the alleged
offence was committed In normal circumstances?
such a domestic dispute is never taken to court,
At the trial, which was widely suspected of being
rigged., Mvlithaga was not afforded adeauate facilities
to defend himself. As a result he was jailed by
a magistrate who showed open bias against him.

Another a:ritical 1'-1. P., Miss Chelagat Mutai
was jailed by the same magistrate. She had been charged
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of such conduct is likely to produce some effect.

In addition to the above direct threats to
the privileges of the House, nevertheless the
government uses other subtle methods to undermine
the privileges of the Housee

C. OTHER FACTORS ERODING PRIVILEGES



with inciting people to damage property by uprooting
sisal from an estate This case cas political
because the ,I offence r! was committed in the course
of a political meeting she held vith her constituents.
The trial mac9;istratewa.s not completely .impar-t i.aI

and tho trial vas held by many to be a mere shov trial.45

On another ocassion another M.P. (Mr Seroney)
w-as charged 'with dubious offences and his colleagues
requested the speaker to assure them that the charges
(though not directly related to wha t the IT. P. had
said in the House) were not framed on account of
his contribution to the House. The response of the
Speaker was most disheartening. He said that

:1 if Honour-ab Le members are afraid
of those who expose themselves being
chased outside for what they have said
in this Houso9 they should also
advise those membors to be all the
more cRreful not to give an opening
by breaking the Law ~ if indeed tho
member has broken the law,n46
Due to fear of these prosecutibns~ the ~embers

do not fully exorcise their privileges and the
spe;":,ker(who c>n also be sLm tLar-y treated.) cannot
gu.arantee his mernber-s th3.t they w i l.L not be
victimisod for exercising their pr-Lvi.Le ge a , As
a result parliament cannot exercise fully the few
pr-dv lLe ge s that are left w i.th it The sum total of
all these pressures? whether diroct or not is to
considerably erode the privileges of parliam.ent.
vlithout its privileges? parliment is not vory
effective and w i.th a weak par-Lt.amcrrt then the govern-
ment has a freo hand to run the country unchecked and
of course the tendency is to abuse its power-s to tho
detriment of the citizens? hence the necessity of giving
parliament ad equa t e privileges to cnab Le it to check
the government among other functions.



,gRAPTER4.

CONCH!8ION

The establishment cf the Kenya par-Li.rmcn t

followed the goneral pattern of the ovolvtion of

Lc g i s tLa't ur-os in othor British dependencies.

These courrt r-Lcs ach i.ovod their indopendence w'ith

Westiminister ~odol constitutions. Under this type

of constitutions a central role wo..sassigned to

parliament. To meet this challenge, parliament

WQS consti tutiono.lly cqu i.pporl w i,th the ne cos s.u-y

power-s and pr Lvi.Lcgen ,

Soon after independence , it bo corco ClO;lT that

<:,,1though the p,'trlinm~mt v.JaG corfti tl'.tionally equ Lppcd

vTi th the recll;is i to pOlrWYS.:mo. p.r i.vi.Lcgo s n8ver-

t.ho.Lcns , the po Li t Lot.L c Lr-cume t+ncca wor e not

conducive to th~ exercise of such nrivjlo08s This

is shown by the fact th~1t in most ex-colon-i_e8?

tho institltion of par-Li.ancn t 11.2.'3 oithcr bo eri

abolished or so IW8.kenec1so as to 2JYlOuntto little

moro than an exec~tivo nppc:ndage.1

At Ende pcnd enco s Kenya. inherited an act i v e

and r Lgor-ous parliament. The colonial legislature

enjoyed the privileges normally p:.:rnntcd to par-Li.amcn t .

Although the power-s of the colonial legisl;'.ture

wer-e limi tod in acopo , nevertheless the members

enjoyed full p[Y>liamontary )rivileges. Thus

rigorous criticisms were levelled ng~inst tho

coLoni.n L government, p~Ji"'ticFlc\.ry when Afric2cns joined

it _ 'The conduct of the Emergency wao a sub ject of

gr ent clashes bot.ve on the government and the members

..:,. .. .,' (!



of tho government and the Uhi+o donu.nabod legislat Lvo

"~"',

of thG legilativc cOlmcil. It goes to the credit

of the colonial government that no attempts were

made to intorfere with the privilegeD of the members.

Perhaps this is duo to tho background of the members

COlU'1ci11211 of whom vlTerenur-tur-cd in the British

t.r-ad Ltion which rc;spccts tho institution of parl:i)'1.m-

errt and its l,rivilee:8s

Unlike t110 r:.12jorj.ty of other nevLy ~Lnde~)endent
<t

countrios Kenya maint8ined~rclstivel1 free

parliament \vhoso pr Lvi.Lcgo s 1;voro not interfered lritb.

However, this ei.tuat Lon did not corrtLnuc for long

due to the chc.ngi.ng poLit i.ca.L s i tue..t ton. '\t!hon

of tho govcr-nement WJ;J vory much tried and most

an oppos Ltion par t y was formed in 1966, tho t otcr-ancc

members of parlinment felt that tho stability of

the Nat i.on v ve at s+ake . It Has a time of tension.

It is therefore not slITprising th2t the notorious

Pr-eacr-vat Lon of PubLf,c Security Act (undcr- whi.ch

membcJ:'sof parliament are now detained for their

conduct in the House) was passed vrithout much

opposition except by tho K.P.D. MP.'s. This is

tho act vrhi.ch h.id the effect of eroding the

privileges of the Houso, ?a.rticu18ry the privilege

is only dur Lng times of crisis that the privileges

of freodom of speech and freedom from arrest

Kenya has had a rclati.vely free par-Liamcnt and it

of the HOl:!.SC have becn t amper-od w i.th . After the

I~,P.U. ~TO.S bnnncd , the- IG\.NUN.P,'s wer-e quite active

cri.ticising the gcvo.rnmcrrt although indirect
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prossuros Ivore uacd to limit thoir power-s and

, , 2prlvlloges, After tho 1974 elections~ a strong

par Lf.amcn't emerged whLch pr-omLsod to exercise its

pr Lvi.Legos "Iithou.t fear of the government The

government v i.ewed this strong paz-Li amcrrt with

apprehension and it was not lon -.'before tl1.e

gov cr-nemt> embarked on a oampaLgn to rod"c8 tho

privilogGs of the Houso 'Hith the 1,;)lrc1or of J, fir

Kar LukL, (a~popu.Lar-govcr-nment critic) and the

subaequerrt political turmoil ~ a serious struggle

emerged betweon Par Li.arccut and tho govcr-nmerrt,

Ofcourso parli8.Inent lost after its privilegGs had

been completely eroded.3

Vnrious f8.ctors account for the erosion of

the power-s and privileges of par Laamen't. In the

first pLaco, the strong porsonali ty rmd char-Lema

of pr:.;sident KenY;:J.ttainspired respect and auo

among the Hembers of P2Tlic.IQcnt. As D. result 9

vory few members were prepared to challenge his

government oven if tho govor-nncrrt took a VtC'1fT that

Has not consonant vli th th~' interots of Par 1i:l,IDcl'lt.

As n result very fow M.P.'s were prepared to challenge

tho government even after it had bre.::,ched the

privileGes of the House This is vividly illustrated

by the reaction of tho House following the detention

of the Deputy Spe~~,kGrand anothc r 1<1. P. (Mr. Shikuku)

on 15th Octcber9 1975. Parliament passed a motion

re-affirming thoir loyalty to tho Prosid8nt

Konyatta Rnd his governm~nt! This is indeed a

shocking reaction to tho abuse of parliamentnry
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privilege by the government

The members of narliam8nt thernselvo8 are to

blame for failure to assert their Y,Jrivileges They

have been rather short sighted and ao Lfi.ah in paaaang

legislation. This a'tt i.t.ude is m-m.i.f'e st ed when the

1966 constitutional Amcndmorrt was passed This

amcndment gavo the government wide powers to tamper

'with the fundamental rights of thG ci tLz cnc It is

the Legi.eLat Lon under which members of Par Lf.amerrt

and others aro detained. At this timey the iistability

of the conntr-y" 'vas IIthroc>.ton.edby the K.P. U. 11 and

tensions wer-e high betwoon the two parties. Host

member-sthought and intended that this law was to
4be used against the K.P.U. Even those fi.P.'s ,-rho

were awar-e of the double edged nature of the Bill

supported it Thus although Fir Bhfkuku made many

material objections to the Billy ho supported it.

Ii you never: know when someth:Lng
you do here might bounce on you 1qteron
••• 0 some of us mip'ht be in detention
tomorrow and woc.ld Ii; Gsto know how
long that will be for.1I

It is Lrrtez-e st Lng to note th8.t this Bill vas

introduced as a result of a resolution of the KA~m

parliamentn.ry gr oup, 6 presumably to err'..dic2.te the

K.F.U. menace.

At other times, the H.P.ts hCl.veboon over

zoalous in adopting the wishes of tho president.

Thus in 1974, whon in i:-~ public rally tho prosident

sto.tcd thc,t Swahili should be tho official Language ,

parliament immedip,toly atnr tcd condu.cting its

1
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deba te s in Slmhili ']'1though the const i t.utLon

et Lpu'Lo.tcd that such dob.vt os \101'0 Lo be conducted

Ln Enall' C'1'l 7_ l~ [~ u.t. Al though this move \;:18 long over-

due,8 the hastYrH'lcl chaotic manner- in wh i.ch i t 1.v2~S
A.

arap'Lomon t od is o.ttributable to the pr-c a Lderrt IS

public w i sh ,

Our i'f.P.' s have also been coerced into pr.se Ing

lee;isl-:'..t ions thG.t tihc v don't liLe 1.Ihen .i.n ano thcz-

public rally the president 8,nd his mJdience dempnded

the de o.t.h pcna Lty for robbery par-Lioraent ref1.1.s('d

this 1~gi18tion. On the third ~tte~q~ ~fter 2

vrar-n Ing to the ]\I. P. is 5 tho par'L i;"'lment r-o Luctorrt Ly

pae scd the legi.:'l;::),tion~ These Lnd i.r cct pressures

have ho.d the offect of curbing the privilege: of

freedom of speech by M.F.'S.
The govc.rnment has 2.180 oxt cnaavc Ly used

tho device of patronage GO HC['.¥:onp,:'rli,::ment.

Many r·~.p.' S :TG hO.::1d8of c t.vtur-o t.y bodies. These

positions carry huge f Lnanc Lo.L rewards and a critical

membe.r st'.~.nds to 10['0 such a position. Other

amb at Lous N.P.ls 'who hope to be appointed rr-Ln Let er e

v i.Ll, rarely O~"l)os-.;'che govcr-nmon t no matter hO\-T

Lnnocuoue tho gOV._-Tlli;:.cntmove i'light be This lesson

has not been lost .to Incumbdt ministers Hhen

Nuliro and John Keen (thon Hinister and aas t s tant

N:i.nister :"'"GSpc;ctJvely) vot erl to s,dopt the J-.JVI.

report 9 they ~'lerc immediately r-e Li.ovcd of thc:i_r

t/zJ.t id crrl K 'tpas -StyrGS1~ crrt ,-onyn-c 3. '

In v Lcw of tho above factors ~ it becomes very
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difficult for members of paz-La.amerrtto exercise

their t.hccr-e+LcsL privile?:es

At other tirne,s, the gover-rmorrt has dLr'octLy

threatened and Lrrtinu.dct ed cr LtLce.LI-i.P.'89 ignoring

what evor- privileges :JTe en j oyort by the H. P. '8

Both 1''in:cg2.rot ]\1utai and rilarlc r'lwithag3. 1;lOre lailcd

on very dubi.oue chrir-ge s in order 'co gut thom off

the poli t iCE,1scene. Those member-svho £211 out

of f'av our w i th the govornment have been refused

licences to hold meotings. In other c~sel detentions~

have been resorted to, Even as se.si.nrrt i.one cannot
10be ruled 01.~.t.

It is therefore cLcar th:2t wher-eas e.t

independence the Kenya pi.rliament posc aecd several

privileges, such privileges hsve by now been

eroded and conaequcnt.Ly par-Liamerrt hae been subord-

inated to the government Parliamont's ~bility

to criticiso government sponsored legislation

is seriously curbed since; vrlrtev0r is sa i.d in

par-Li.amon t can qlvmys bo used as in basis for

detaining nn M.P. This proves th~t thore is no

privelege of the .impo r t ant freedom of speech

w.ithout whi.ch 2. par-La.amcrrtcannot pez-f'orm its

dutios effectively.

1'0 re-activate the Kenya. po.rliament s var-Lous

reforms ar o neccaaar-y in order to give it power-s and

privileges necessary for F, strong and independent

parliament.

Tho greatest limit2.tion to the privilegqs of

pnr Li.ament in Kenya is orcour-so tho Public Security
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Act. It is therefore suggested that this act

should be amended to ~rovide that no member of

par-Li.orocrrt should be detained :for the ·:or:i'orn'.nce

of his duties L".S an fir. P. Such arneridmorrt should

require tho dc t.ai.Led grounds for dot en't Lon to bo

La.i.d before the house and tho house aha Ll havo

t.hc ca..pac i ty to determine vrhether or not such

detention is controTY to the priviloges of tho Houso.

If it is 9 (as it wou.Ld be if ho was d ctn Lned for

mat t.or-s a.r i.sLng in par-Li.ancrrt ) 9 then he must bo re-

leased fortb,vith.11 The discretion as to whQther

a person is a threo..t to tho public eocur aty ~ new

vested in tho Ninjstc;r 9 should be tr8.nsferred to

tho par-Li.amorrt wher-e an r-T.P. is concerned"

In order to increase the effectiveness of

par 1Lamerrt it must be givon the privilep:;() of

punishing offenders who ar-o in br-each of its

privilege. Tho present si tuatjon is very \I.nsptis-

f'ac t ory , vlherens par-La.amerrt can investigf:t te

certain ffi8.tterss it co.nnot im:plcment its rccoTIlmcmd8.-

tions Thus 2.1thOl.lghthQ select committee did a

mar-vc LLoue job in .irrvcst Lg.itLng the J .1vI. nur-dcr 9

it has no power-s to act on tho report'Cl.na. c.inno t

compel tho gover-nment to net on it. Par-Ltnmorrb should

be empower-ed to implement its recommendations and

any person or body thst intorfaros or rcfus,;s to

co-operata with it should be held to bo in braach

of p.rIv i.Logo ,

At the moment, pnrllnrnont hns powers only

to punish its members who nr e in br-each of ·,)rivilcge.
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It is suggested t'2..at such vpcwer s "rbcommended above

should' cover oven outsiders who se conduct n1[1.Y in

the opinion chi' the House amount; to a br-each of pr-Lv i Logc ,

If this vor-o so? thon any outsidor who thre8.tc)~18d to

punish an I:. J? for what he had s;1id in t.hc Hcuac

wouLd b o held to be in br-each cf privilogo and

pun i ahcd 12r.ccordingJy.

J:'ho conduct of the Spc2.1;::ur in TIk1.ttcr;~;port~cining

As aeon in Che.ptcr 35 thc) present 8 pcakcr , 1.U11i~(e

his pr;::doc8osor ha s rlifro..i ..nod fJ"OEl m.::.kingTuli.ngs

on t11:\.8e cnst Lve ma t t.cr , 'I'hc sp~;,;tJ::crrJ.'lst protoct

h2S n duty to pro8ervo the inctopendenco of th, House

and he muct do se vlithc·ut £00.r or f0.V01'T '.Ti th tho

erosion of tho powe r s ,;.nd 1l1~ivileges of the h()U82.

this duty cnnnot bo over-eDThasized

conduct of tho spe'J.lwr chou.Ld be seen in the light

of tho f'ac t tb.;-'.t he too is not Immune from do t crrt i on ,

nominntod by the president o.t tho Si'.D1etime the

Presidcmt announced his cab rnc t . But this .is no

excuse for 'the spoo.ker to behave like C'. civil

sor-varrt to tho dot.rtmorrt of the Pr Lvi.Lcgcs of the

House.

In ordor to h~vo 8 froe and indepondent

pnrliamont, t~o process of eloction must Rlso be

fnir. At present thore ~8 n tun~c~cy by tho grrvcrn20nt

to support 80[,1.0cand Lds..:~os:--nd doal h:'Tshly w ith their
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oppon(mts.13 Such gover-nncn t sponsored candLdrrce

cannct maLnt.c.i.n the privilegcs of the house 2.go.inst

government encro2cmlcnt.

In orrIer to mairrtr.Ln the privileges of the

Houso~ the r:J.ombGrsthemselves have Q duty to defend

their privileges vLgorcus Ly when such privilo.n;es

arc t.hr-cntcnod by the 0"Overm'1cnt0 They must realise

that even the British pnrlinm~nt obt~ined its

privileges e.fter bitter struggles i,r6th the NOn":Tc!.J.y,

Both the governn:ent r.nd :).rlj amerrt mu.st

coopcr-ate in order to mamt aLn 3. free and independent

pnrli'lment. In this connection the rel::..xed

political atmosphere 2nd the openness of tho new

presidcnt 14 must be oxploi tad by par Lf.aracnt to re-

2.ssert its priviloges. whi.ch have bocn soriously eroded

by the government.
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FOOTNOTES

INTItODUCTION

1. For a general discussion of' the ~festr:linister model,

see S. A. de :JFITH, The' ne'lll C08mon1'!e.alth a...'1.dits'

ColttSti tutions, (London, 1964) and K. ROBERTS':'iffiAT,

Com.~onwealth and CC!N!a:ii±U,' Lay, (London, 1966)

2. f!). MAT, Treatise on the Law, Privilege, Proceedings

and Usage of' Parliament, (18th Edition).

It is clear Hay had in mind the British Parliament

but the definition covers our parliament which

has bo r-r-owed heavily :fron the Bri tis'h Parliament.

3. O. HOOD PHILLIPS, Constitutional and .Adrnnistrativ9

Lc.:!!, (third Edi:tion, London, Sweet and HQXl.'le,ll,

4. Humprey Slade' t s address on 11111.9preservation of'

parliamentary powe r-s and. Lramunf, ties vii th particu-

lar r-e f'e z-erioe to the Neuer Parliaments of' the

CommonweaL th n a t the Comraonwea.L th Speakers Con:fe.re-

nee at Ottaua, 1969.

5. The Lord Chancellor, on behalf of' the ':::rownanswers

tiha t the f'reedcr::s are nos t rEoadily granted.

6. :;:IOLDS-JO~('rn, History of' the ~~l~s1taw, Vol. '\:~,

r, 92.

7. fIOCD PHILLIPS, (SUpra) at P. 171.

8. In 1704, the :-Iouse of' Lords proposed by resolution

tha t "nei ther HO"Jseof' Pa r-Ld.arse n t hath any power ,

by any vote, or declaration to create to themselves

any now privilege that in not warranted by known

Laws and customs of' the parliament, It '1'11,i9'was
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assented to by the House of' Cozuno ns and it binds'

bo th Houses. See Journals of' the. Rouse of'

Corimoris (1702-1704) P. 55.5, 560.

9. s. 15 of' the Nationa~ Assembly (Pmflers and Privileges)

Lct- provides that questions relating to the pr-od'uc td on

- • 1 -""I

o:f-doCtunentso be f'o r-o- thO' Hous o or its: comini ttee

are to be do terr.,ined in accordance 'l-yith the usage

and pr-e ct Lco of' the Commons Hous e of' ~:he Uni ted

Kingdom.

•
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1'. For a detailed historical a ccoun t , see OLIVERAND

l·iATHEiJ (Eds), History of' East Lfrica, (oxford,

Claren~~on Fress, 1963), Vol. I Charter 10,

pp. 369-74.
2. Article 45 of tho East Africa Order in Concilt1'897.
3. Tnis interpretation has beon given by the Privy

A-C·
C<runeil in the c?se of' C::"OFT v, DDl'1TT [1'9331 ~ 156.

4. For a gGner.2.l account of cons ti tutionnl development

in the l3ri tish dopo ndoncLee , see H. ;lIGHT,

.!3riti.sh Colonie.I Consy tutions, 19L.t7, (Oxford,

Clarendon Press, 1952), K. P.OT;;~.':!~s-~nj\y,

Comr.}O::tTlr.realth and Colo..!',ic:l Lau, (London, stevens

a nd Sons, 1966); He. ~TIGET, The Dove.1opment of the

Lep;:Lslativo Council, 1906-1945, (London, Faber and

5. ReBERT liL:..RTIN, "La gisla tion e.nd Bconoi:'.ics Dovo-

r , L~8 at P. 50

7. R. v , EI.::?L OF CP3~,JE; ox parte sekgome , (1910) 2

K •.B", 576.
8. In 1905, the do sLgria t~,.o:nof' the Ccmmd s s Lone r- was'

ch.arigod to (!:evornor.

9. Up to 1905, tho Cotrr.ti s sLo nor' oxercised bo th

executive and L)gislativo power-s , 111.01905 Order

in Council est3.blis..ltod leeislative and oxe cu+Lve

eouncils to advice him on the exercise 01' ·legislative

and executive powcr-s respoctively.
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10. No. 22 of' 1919.

111. DILLEr, :ari tish Policy in Kenya, (No,,, York,

Thrnao Nelson and Sons, 1937) PF. L~9-52.
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