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PREFACE

Most of the CoJlllllOa••alth Atrica.a Countries have been iadepeadeat for
at least a decade ow. Yet aot a ai Ie of these countries baa th i dependence

coastitutioa beea matataiaed. It baa either bee alter d beyoad recocaitioa

aot followed at all or abolished altocether. The aim of this paper is to

iave ti ate the root cause or c uses of the failure of co stitutional

gover•• ats aad 0 stitutionalis i the former British territories ia Africa

which achieved iadepeadeace in th late 1950's Uld early 1960's.

Eve though this proble has been the ceatre of i terest aad controversy

ia both academic &Ad political discourses, 0 systematic study has bee do e

oa it. By ideatifyina the I esis of the problem. it is hoped to sualest

possible ways as to how best coastitutloaal coverameats caa be restored d

preserv d la Comao wealth Atrica.

Ia the preseat writer's view the Ireatest stacIe obstacle to co atitutloaal

goverute t in ColUlOn.•alth Africa is power struccle &11IOg the poli tlcal d

ailitary elite. The result has been that polltical expediency has overrldden

democr tic iastitutloas &ad practice establlshed by the 1 dependence
coastitutioas. The iadepe deace coastitutioas have ot bee regarded as umpires

above political &ad power struggle, but as a weapo In that strugCle.

The political elite, aai&ly from the old leaeratlon of leaders that

wre ched i depende ce from the coloaialists, has discarded the ind.pe dence

coastitutioas as "aliea" i stitutions to be altered or suspended ia a bld to

"Africaaize" thea. The aim, they arlu., is to make the ladepe dence coastitutio.

responsive to the "Atric ••" aspirations d idea of goverameat.

The military elite 0 the other hand resort to extra-l al &ad

uaco stitutloaal •••• s to eff ct alternative asc ndeacy to politlcal le.dership

under the pretext that careerist pollticians have falled to observe coastitution.

coaveationa which could allow oae ceneratloa of polltical leaders to 11ve way

another ge .ratioa.



I the ahs nce of aay respect for constitutl0 al traditio•• , the
m111tary e11te argue that the coup d'etat or sec ssio is the only ethod by

which another generatio eaa assume leadership.

Th1s paper seeks to diagnose the malady of unco stitutional practice i

the Co 0 wealth Africa d prescr1be a re dIal dosag for the future practice

of co stitutionalis. The pres t .r1ter's view is that reapect for consti-

tutioaalis. 111 b possible Whea the various couatriea e.erge wIth

co stltutio s sulted to theIr eeds &ad clrcumstaac s. The estai 1st r ~ del

Coastitution evolved 0 er ce.turies in respose to the changi g social,

politlcal d eco 0 ic coadltloBs of the Britlsh Soclety. It therefore e bodIes

the Brltlsh Phllosophical d rellgious co victloas which are ot necessarily

preseat i. Co 0 wealth Africa.
The abov views, however, are ot to be COBStrued as an advocacy for the

wholesale rejectioB of the WestmiDlster Model CoastitutloD. The present wrlter

will argue th t a modified model of the Westm1aister type co stitutioa 1s

urgeBtly a ded. Such a modif1ed model should have regard to the political,

ecoDo ic d social prioritl s in Co 0 wealth Africa. The d!fled co stltution

should b respo slv to the aeeds of a develop! g and chaaglng society. That

coastitutio should provide for constitutional sucoession to political leadershi

without the disruptio of constitutional overn ents and political iDstitutioas,

a ph nomeaon whlch has plagued ladepeadence governs ts i. Co onweal th Africa

duri the last decade.

Numerous people have made the task of writ! this paper possible. I am

most grateful to all of them. Special acknowledgements, however, must go to

the follo~iDg:- Mr. Robert Martia, a form r Seaior Lecturer in Law at the
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I am greatly 1 debted to y Supervisor. Dr. S.W. Awuye. who aearchill&ly
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for -.y faults or shortcoaiags i the paper. Mr. Michael G. Kenda, B.A. (Govt.>

comment d on the parts wher& politico - economy interacts with co stitutional

law. I am st grateful to him for findi g time to read and comme t oa the

origiaal draft.
I am also grateful to Miss Joan Kamau, wbo deciphered my rough handwriting

and reduced it iato the present typescript.

• ts expressed i this paper are all min and do not in any

way refl ct the views of the faculty of Law or the University of Nairobi ••
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(b) That the co stitutioa belag the ruad orm i po s so e forc.able limits

CHAPTER ONR

THE: CONCEPT OF CONSTITUrION ISM AND ITS PLACE IN BRITISH CO ONIAL TERRITORIES.

(a) What is the mea.iag of Co stitutioaa1ism?

By co stitutioaa1ism we mea. the coaduct of gover••e t and the ex rcis

of state pow r limit d accordi g to certain stablished &ad e forc able rules.
~I other GtBers, co stltutionalisa h s to do with th degree to which the

coa.tltutio itself fuactio s as a r al limitatioa on the way gover eatal

po rs are exercised.

The fuad e tal tea ts of constitutio alism are',-

(a) That the co stltutio itself is the supreme law, i.e. the co tltution

is hierarchically superior to other legal orms;

oa t e powers of the gover e t;

c) That th re 1s so degree of e t of the provisio s of the co stitu-

tl0 aad

(d) That thero is s'eparatio of power betwe th three ai br ch s of

gover e t that 1s the Legislature, the executiv aAd the judiciary. This broad

division of powers was first promulgated by Fre ch Legal Philosopher, Moatesquie

. 1. the ~9th ce tury s a re ctio. against absolute despotism of European

mo archs. Constitutiona1is is therefore the tithesls of arbitrar or dictatorial

rule (2) Accordiag to Mo tesqui u, the theory of the separation of powers

(1) That t e powers d f ctio s of Y of t e thr e branches of overnme t

shou d be exercised by th t br ch alo_. d by 0 oth r br chi

(ii) t 0 branch should ot coatrol or i terfe it another br oh 1

the exeroi e of Its fuactl0 si d

(lil) That the s e perso should ot form part of .ore thaa one of th three

branches of the gover e t.

0Jl the doctriae of 'separatio of powers in relation to the jUdicial function,

ft~ tesquieu h s commented that there is 0 liberty yet if the powaT to judge is



Ooaatitutioaal guaraatee of fuadame tal civil 1 bertie8 is 0 of the most
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ot s parat d from th legislative aad execut1ve power.

The paramount purpose of the doctriae of the separatlon of powers 1s to

11mlt aad check the ar.ltrarlaess lahere t ia goveram at. ODe co eatator has

sald th t 'It is this Iimitlaa of arbitrari ess of the political power that

is xpressed i Jthe conc pt of co stitutioaaliam' '~e cruclal test~ says

Prof ssor Nwabueze, "1s whether the goveram 4t is limited by predeterml ed rules"

either entreched 1. the constitut1oa or through other established procedure

The s paratioa of fuactio s bet en the Ie islature, the executiv and

the judiciary is of crucial importBJlce b cause 1t provides ideally t least a

aachlaery in which the three branches are independeat of each other and exist

to check d bal ce ch other. But 1 practice a rl ld separatio of powers

is rare except under the NnericBJl constltutl0 although under the Nlxoa

admiaistratioa. encroachment was ot u coamon. The th ory of the separatio

of powers is allexpressio pf~.a elleral altitude. The only toke toward the
s paratioa of powers is the i depe d ce of the jUdici ry i the Parii e tary

syst. of gover e t. Through the court procedure, the rule of precede t easures

the st ility and predicability of the rules whlch i8 the core of constitutioalis

The estaPl1shmeat of judicial restraiat to check arbitratiaess 0 the part of

the executive is th high-water mark of co stitutio lism.

cherished aspects of co titut10 aliam. dam atal hum.. rights. usually called

t B111 of Rights, are j alou ly safeguard d wtder th COAsti tutio. Th

gu raatfteof civil libert1 s, presupposes a situation whereby individual civil

llbertl s are forceable by 1 depe de t tribuaal.

The political th ory of 'democracy·, a gover e t of the people for the

people by the people accordlag. to Abraham Llacoln. to ether lth f dam tal

humaa liberties. are th liachpla of coastitutio all • democratic iOV ram. t
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is 0 e that positively respoads to public opiaioa of th el ctor te.5 0 e ot

the most disti guished scholars of the coastitutional law 1a th aew
Co o.weal th has said:- ~

"CoastitutioDalism b comes a liviag reality to the xte t that these rul s
curb arbitrari ess ot discretioa aDd re 1a fact observed by the wielders
of political power, d to the exteat that withi th forbidden zoaes upoa
which authority ay aot trespass the~e Is aig ltic t room for enjoyment
ot i dividual liberty. To be sp cifie 1 am very williag to co cede th t
coftstitutio &Iism is practised i a couatry where the government is genul ely
account ble to afteatity or orgaa disti ct from its 1ft where 1 ctio s are
freely held on a wide fraachise at trequeat tatervals, where political groups
are free to orga.ise aad to campaig_ ia b tween as well as Imm diately betore
electioas with a view to prese ti g theme Ives as alter ative gover me t
aad where there are ffective legal luaraatees of basic civil lib rties
e forced by i depe deBt jUdici ry, d 1 ot asily persuaded to
ideatify co stitutio_alism i_ a couatry where amy of thes co ditioas is
lackiagtt6

(b) The Place of Coastitutio_alism in the British Colo ial Territories.

Having examined what co stitutioaalism is all about, we m y ow co sider
wh ther or not it had aay tuactio al m•••iag i. the British Colo_ial territories.

Fro the foregoiag proposltioas aad criteria for constitutio &Iism oa will

iaevitably co clude that there was ao constitut10aal ord r uader coloaial

regiae. The "lawless ess" of colo 1al goveraaeats was manifested ia various

fOris which we shallow procead to examue.

British mperial desigas i_ the colo ies were geared mat ly to serviag the

eco omic i terests ot the other couatry. A typical coloaial territory was aa

appe d e of the British eco omy7 i volving acoaomic, political d cultural

aspects. FraDtz Faaoa, all extre critic of colonlalism has ob.erv d that the

coloaies wer creat d by the .etropole for the ••tropole.8

Ia order eflectiv ly to erve the ecoaomie pluader of British imperialism

th lastitutioaal structures of the coloaial erritories - the army, the police,

the courts &Ad the proviacial admiaistratioa were or ised in co.plet di regard

of the co cept of coastltutio alisa, at least for the aatives ia order to provide

tor aa fficieat syste of esploitatioa of w alth from the colo i s to the

aetropoles. The Europe•• settlers, the ad iaistrators, the missio.aries, aad

the judges re ageate ot the metropolitaa economy within the co text of

iater &tio al c pitali • Any otio of the separatioa of po rs was therefore
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a co tr d1ctio 1n t rms. Represeutat1v 1 st1tutions did aot exist i any

meani gful seaee, Leg1slative coun ils were c~omlnatedby "off1cials" (persons

holdi g office, ex-officio) and while there were some 0 -official memb rs

i the settler-domi ated countries from the b inni ,the 1 islative council
thanever had more/advisory powers until the dawn of i dependence.

One mi ht rgue that there was an element of the separation of powers

i th colo ial territori~s becaus the colo 1al overaor had power to establish

legislativ councils, departmental and mi isterial and a court syst m. But it

is important to note that none of these could limit his real or reserved

power of v to. The Governor could veto Bills passed by the legislative co cil

d rule by decree. The Gover or could suspenu laws and aSSllm wide pow rs which

he could 9xercise with impunity by invoking Emergency Pow rs. The Supremacy of

the Gover or remained challenged except perhaps by the Colonial Office in

Lo don UAtil n nrly the e d of colonial rul in the resp ctive territories~

There s therefore no rigid separation of powers 1n the colonial t rritori

L ck of separation of powers had an adverse effect 0 co st1tutio alism

b caus the Governor was the executive, the legislatur , and i esse c the

judic1ary. This ifteffect meant that the executive could e act tyrannical

laws d execute them 1n a tyrannical m er. The colo 1al rule w s th~refore

the antithesis of constitutional1sm, Ghai and McAuslan have this to say 0

colonial bureaucracy:-

"The Governor did not have to act i consultatio w1'thany local body;
or was h respo sibl to amy local lastltutl0 The legis1 t1ve d

the ex cutive functions were combi.ed 1 h1m aad there were few, if yl0
limit tio s imposed 0 hi by the Secretary of st t for the coloaies
to whom he was fully accountable"ll

The colonial rule was non-liberal and undemocratic. The creation of a

autocratic system of government me t that the colo ieed peoples had no say in

the gov r i c 10 1al territories. I East well as West Afric , the

imp~r tiv s of the British Empire as perc.ived by the colonial rulers required



-~-

authoritarlaa goveraments in order to maintain the eco omic &ad political
co.trol. To allown tlve particlp tiOD in the ruaniag of colo ial governments

would have bee ia direct co tradictio with the aims of British imperialism.

The position was that whatever co stitutioaal or democratic i.stitut10DS

existed ia Brita1 , the1r compo e ts were excised duri

to the cola iea 12

their exportatioD

The liberti s of the i dividual were ot jealoudy querried i the

colonial territories. The B111 of Rights which was eaforc able i • laad

si ce 1688 wa ot so treated i the British col. ial territories. The

supreme example of British co stitutio al lawlessftss i the colon1es i

illustrated by the notorious case of The Xi g vs. The Earl of Crewe ex pa~
13S kgome • ID this cas the High Oomm1ssio er for South Africa issued a

proclamatio authorisiag the detention of Sekgome, a cl imaat of the chieftaiacy

of the Bot a i Bechuaaalaad Protectorate. The Bechuanala.ad Order,··i.,"._

OoWlcil of 1891 provided that the High Commissioner "may do or cause to be doD.

all atters aDd thiags withi the limits of this order as are lawful". It

further empowered him "to provide for the ad.i istratio of justice, the raisiag

of reve ue aad geaerally for peace order aad good gover eDt of all p rso s

withi th li.its of this order i cludiag the prohibitio aDd punishme t of acts,

te di to disturb public peace".

P rsu t to the above Order i CoUDcil the High Commissio er had creat d.

a s1ste of Reside t Co issioners, judge , magistrates d other parapheraalia

of a court s steM &ad a syst' of subst tive law to be appli d; Nevertheless
the judges of the i gs Be ch held that the proclamatio directed specifically

at .8eko.e was valid, aad that order of habeas corpus could not issue Vaughan

Williaas L.J. expressed a whole philisophy of British colon1al overrule h a he

co cluded his judge.eat tbat:-



not prot cted i the colo ie is further illustrated by the case of Wallace

JohnsoA v. R!5 The appell tithe instant case was ationalist from
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"Th ideal that there may be an established system of law to which a
man owes obedience, &ad that at a y mom nt he may be depriv d of the
protectio of that law, is an idea not easily accepted by English
LawY rs.. It is made less difficult if on reme bers that the
Prot ctorate is under a s country in which a few dominant ci ilized

have to control a great multitude of the semi-barbarous" 4

The fact that even those fu damental rights protected in E gland were

th Gold Coast (Ghana) who had b en convicted by th High Court for

publishinl a seditious editorial challe ging the colo ial rule ge rally and

with special refere ce to Ghana. He appealed to the judicial committe of

the privy Council on the groUAd that it was ot enough in England to show

that the words wer merely s ditious. I additio to utteraac or publicatl0

b lag seditious the pros cutio ust further prove th t the ccused had the

intention to cause a breach of the peace and that the breach of peace was actuall)

caused. The Privy Council held that the laws of E 1 d were ot wholly imported

by the colo.ial territories.

The fusio of th functions of the judge a d the administrator has b en
expl i ed by McAusl s a aecessary tool of colonialis. He sy says:-

"It must be made quite cle r that this combining of functions of the
judge and the admi istrator was deliberate and conscious policy designed
to ai t i law d ord r at th expe se of justice to the i dividUal,,16

Police brutality a d ilit ry actio help d th executive to rule with iron
h d whe legal sanctio.s were in dequate to achieve eco omic objectives of

British econo ic i.perialis. The colonial utocratic order was xposed to

i cipie t political pressures of atio &Iism which agitated for majority rule.

The r clst d i ority dmlai tr tive structur of coloaialism was carried

alo a wave of meme tum by the Mc ill •s wi d of chaage which breaks up with

iadepe de ceo

A former British i ister of state for the Colo ies, lai 18cleod said
that this 'Wi d of Chaage' was not a dramatic decisio , but rather an lAdlvidual

co ent on a decision the.tempo of which had been acceler t d as a result of a
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score of different decisions. In East Afric, for instance, the tempo was

1 evitably accelerated by th Mau Mau uprising. Whatever the case, Brit in

needed a change of policy i Africa. Sh realised that a successful CQ-

operation with atioaalism as the piVotal bul 19k agai st communism and the

strengthe ing of the Co wealth.

The African atio alists on the other hand were zealous to achieve

independence under constitutio St that would uar tee 'equal' political d

economic opport\ ities to 11 their atl0 St irrespective of colour or race

The lawlessne s20 of colonialism and the absence or discouragement of constitu-

tio alislIli the British Colo ial territories challenged the African to

r -ex i e himself and come to a self-re isatio th t he is political ani al

of the sam 21species as the immigrant European races Under colonial rule,

th~ Afric was de ied politic 1 d econo ic rights d eve the b r st

of justice i keepi g with hu dignity was ot accorded him. It is

some of these bas treat ent of the Africans that fanned the fire of agit tion

for democratic govern e ts in Africa.

Jomo Ke yatt , a K y n tionalist leader, (now President of independent

Ke ya) had this to say duri his mock trial at K p nguria against he lawlessnesl

of colo ia1ism i Kenya and th desire of the Africans to be free u der a

co stitutio al government:-

•••••Ke y African unio (K•• U.), the only Atric polit1cal org isatlon
fi hts for the rights of the Atric people... But what we have objected
to --- and we shall continue to object --- are the discri inatio s in the
gover nt of this co try... e as political bo ies or political leaders
stand constltutio 1y b our demands••22

Throughout British colonial territories, atioaalist move ents swept w y

colo ia11 d established i dependent nation - states after the British

governme t adopted constitutional reform as better co promising attitud ••

This w s i response to the reality that change whether violent or co stitutioaal

was laevitable followiaa the economic ruin of Britain during the 2nd World War.
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Th18had the effect of weakiJal Br1taJ.. aDd thereby renderi her hopeless iA

dete d1 her ir. Theaili t&r7 expe. se. of 8uppr .81ag the •
for exuaple. proved that t trial. of force coat 7. aDdBr1ta at~ll

to reco er fromthe WOWIdsof war &ad ..t.ata1a the value of the poWlda. well

as achieve a traaaitl0 from a war - to a peace econoayrequired co-operatloa
23DOtaataaoatSJawith her coloa1.. III fact arl tat. had so colee. bu't to

aal••• e froll a bad a1tuaUOllbecause the co tr&dlctioaa of colonial1 could

AOtco ta1Il tlonaU.at y::uestfor a d.aocratlc &ad COll8UtutloD&l.yat of

seve t.

'l'tIe Brit1" gove~t real.1aed that she could e the ladepeA nee

co st1tutl0 •• a baraa11U. weapo. to .trike a balance bet.•••n tloAallat

the var10wlcola 1al lateresta. The result to bequeath the tat l.ter

24*<i.l COIl8t1tutleato the succeaeor states in Co wealth Africa.



CHAPTER TWO

1
THE VALUE ANDCONrENTS OF INDEPENDENCE CONSTITUTIONS IN COMMONWEALTH AFRICA.

what Is the sigaificance or symbolic value of i dependence constitutions?

Ia the eyes of the B tioaalist freedom fighters, lAdep Adence constitutioas,

to some exteat, symbolise a rebirth, a mile-stone recordiD& pro~r ss from

coloalallsm to ladepeadeace, The iadepaadeace coastitutioas represeat aa

importaat advaace from coloalal territor'es to the acquisitioa of aatloabood.

The coastltutioa marks a aew begiaaiag. It becomes a charter and a focus for

aatioaa! aspiratioas. ladepeadeace coastitutioas mark a break with the past

&Ad the b g1 iag of a road to a bright future. The iadependeace coastitutioas

sealed th formal traasfer of political power iato local baads, ladepeadeaca

ooastitutioas represeat a triumph of the aatioaalists.

We shall aow examiae the aature aad co teats of i.depeadeac coastitutioas.
~l cOmmoawealth Atric•• stat s without exce tio. became iadependeat under----~

21 ster Mode! coastitutio. This is the standard form oonstitution

bequ athed to ex-British col0.ies ia Africa. The WestDliaster Model i.depeadeac~

ooastitutioa was a bargalA which sought to balaace aatioaal ±-~Aterests aad

the diverse coloalal iaterests, UDder this standard form co.stitutio • the

departing power were williag to traasfer political power to the iadigeaous

people as loag as this did aot endaaaer their economic iaterests, ~ a geaeral,------
rule, the departiag masters waated very state to achieve iadependeace uader

th Westmiaster Model cOAstitutioa. ADy attempt to reject this model &ad adopt
3autochthonous co stitutioA was resisted by the ColoBial Office, That beiag

so aatio alist leaders accepted the Westai ster. Export odel coastitutioa but

o ly to avoid delay 1 the attainaeat of i.depende ce kaowi g well that 0 oe
4they had power chaages could be made.

All the Co 0 weal th Africall co aU tutioJ&s coatai ed varyi g types of

eatre ched provisio s. Th Coastitutio was to be th upr m authority unlike

i Britaia where Parliame t is supreme, From the outset, therefore. the



Africa. Robert 1~ti has remar ed that the British re taki g with 0 e haad

-10".

i d P adeace co stitutio s put limitatio S OR the pow rs of the legislature.
1m ortaAt i this respect was the Bill of Rights5 which was specially eatr ched

1 the i depel\dellCeco stitutiolls. The legisl tures were prohibited from

enactiag law which intriaged any of the ri hts guaranteed. But by way of

co trest the Parliame t at Westminster is ualimited. Obviously uch limitatio s

o the legislature were uaheard of duri the heyday of coloaial rule ia

what they were giviag . with the other6• These legislative limitations created

by the iadepe de ce coastitutions weake.ed the iadepe de ce Parli eats.

The· estmiaster MOdel coastitutio had some modificatio s illit to meet

the peculiar proble s of certai couatries for i st ce, Nigeria. The Nigeri••

indepeadellcecoastitutioa coat iaed provisions of devolution of power betweeD

the federal central goverame t and regio al authorities. This was the contiDuati

of the co10 ial leg cy of divid d - rufe, W!!!lteverpublic ..explaaatioa

give by the British for i troduci g such system, it ppeers th t their re~

i te tio wa to pay Ii service to the 1 t rests of th mi ority groups. It is

doubtful th t th itlsh Imed at securi hopef 1 future for the a'-ority
7tribes after British 'trustees Ip' came to an end •

The Ited Ki ido h s a u Itary d central sed govern eat because the

itlsh r a relativ 1y ho oge eous p ople ith ce turies of alleel.ace to

the crowa. I Afric the positio is rath r differe t as exemplifi d by the

Biafr decisio to secede fro the fed ral stat of Nigeria. The realities

of tribal a tago ism in Ke ya w s per aps what the British feared whe. they

i corporated r gioaal auto 0 iee UDder 8the Kellya 1 dep adence Co stitution •
The co stitutioaal devolutio of power to authorities iBdepe dent of and

tagoaistic to the ceatral gover eat was also otoriously i corporat d ia th
ugaadaa iadependeace coastitutioa. A stro ly' atre ched co stitutional

indepeade co of Bugaada d other Ki gdoms resulted 14 a protract d antago ism
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b tW!eA the prime 'II ister, Jr~ . i1 0 obo te, . nd the Kabaka hich was ot

r solved urrt.f L 1966 through .dlit· ry suppressio of th~ I aoaka of Bugnndld.,

The other bas Lc f at l'e of th..! aep ide co co titut~o

s t.h••• r1 C1 )le 0" ~arlla"le tary gove r me t. The res Lnst e r tr- 'itl0 " of

r1i _: tar r de oc racy evo I ved thro gh Dri ti sh co ve tlo s in hi ch th

;.. rci!:.. of ",ovu.•n ~ t •'ow", x ...> h S I.H..;Cll u.cc"'!'te u., t.h l'espollsibili ty of t.hc

i! t , rIll.! c bi et a Vi~_b .he .•'::'i ..1" J.nL.>t---, but the pr LncI, 1 of co.lLac v v

r. ..:ibi1i.. o - th c bL t i. lit.!.•..th t th' i:ole f he c. b • ~t Ls I 1",

a vi", 1".

The 1. ue..)l.!nJe ce ccns t t t.ut.Lcn , • r'ov Lue...•Lo : .••....rlodic cltlctio 1:'." to t ...

tional a:;,srnbli",,,. uni ike til~ ./~3tlni st. ,:,lnci>1_5 of ov r'nme t,the

i uene de ce co s t Lt, tio 5 expo r te ;'0 ,,'OIlI,lOwoal th frica. provLec... for i suI··tic

fro direct politic • re s uz-es t.he i _..1 ..••.• ce of t e ju LcLary , th~ c!.vil

service' d the pol'c Govert .0 tal co t 01 oL th5 01 a ~ of

&.... c.iuce t.o bare "1 iuim.. Tht.sE:pzov Ls f one .r0 sui..:"u j by a hi l'~

t r chme t , In hen a, provi ions relating to Ie

Bill of .{ights cou Ld ot be al t r ed i t.hout, 75,. upport i t! e 1.0\0, 1 HO sa

d 90," 1. t L •..•e te , he powel of jUdicial revi w \ 1 e ve t"ll i the COUl ts

<.1Jealousy ..J.tre ch..:•..i the tndep -..e co cc stit_ to vol the pset i

of th ue ce co tlt~tional balanc. The ai a.s to • rovi

for n..view u rectification OL co Qtitutio al intrin~ ment. 0 this 01 t

the st er ,,01 •.issio o the ug da I dope ..te ce cons tLt.utLo: s i :-

II e tn t by f· r th best g r- tee for the e t.r ched. r'ova sf,o s
th~ CO•.•.ltS of L VI"

Ab c~ be se n th i depe ce co sti t'.nio S 005"'5&0 ith th probl ...•

of balanci v ious co flicti Ct intercst.3 af tho various actors i the

co stitutio al drama. Inuependence un er a c04stitutioll the b ca.:....~ ot so
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much vi out of the colo ial sphere as oviag iato a larg r oae with the
colo.tal p tteras e rgi relatively unsc t ed. As Gary Wassermaa has poiated

out. th i coastitutioa marked a successful ocialisatioa process
10ia which the aatio alists were as much acted upoa as the coloaial actors.

However, w ar~ coasoled by the argumeat that all the Atricaa aatioaalists

waated was ladepeadeace. The problems of ideology aDd the kiad of coastitutloaa

arraage eats workable uader Atric•• comdltioas would be worked out after the

attaiame t of iadepeade c •

Th British BO doubt felt some pr1de 12 bequeathiaa their syste of

gov r at to their former dspead acies. Ho ver before the ead of the decoloai,

satioa proc ss. the British had realised the futility of forcia& every aewly

iadep ad at couatry iato the straitjacket of the staadard form west iaster
11MOdel coast1tutioa. uader the earlier coastitut10aal arraag eats, t e

co.proalse aature of the iad pe deace ooastitutioas prior to the Zambiaa case

ia 1964 privid d for fragil aftd weak iast1tutioas of gover e t. This tate

of affairs was ia coatrast with the coloaial adaiaistrative edifice which 8

erect d oa absolute aad autocratic power.

Fraaile as th y aight . have bee., the 'de cratic' iastitutioDS establish

by the iadepe deac coastitutio s provided for the se aratioa of powers, :

e.treach d Bill of Rights (except i. Taagaayika) the iadep adeac of th

judiclary &ad oth~r fundame tal t~ ets of coastitutio.alis« Th coacept of

co titutioaalism. ho ever, remai.ed to be te ted i practice uader the politica

eCO oaic, social aad cultural realities i. the aewly iadepe d t stat. of

Co a. alth Afr1ca.



CHAPTER THREE

THE STATES IN COMMONWEAl.:rn AFRICA.

1ft spite 0 the critici ms levelled ~ai st the Westminster t~del

Co stitution, on the groun of its irrelevance to the aspiratio s of frican

gover ments, the leaders of the successor states were zealous to prov to

their for ler colo ial masters that they have politically come of age and

could gover themselves accord1 g to modern ideas of democratic gov rn e t.

The imported i dependence constltutiol'ls, therefore. worked for some time

before they encountered obstacles on their process of experiment tion. All

Commo wealth AfricaA st tea encou tered 0 e or more of the following problems

whioh generally uadermiaed the independence constitutions. The principal

stresses and strains 0. the i depe dence constitutions were either ge erated

by the realisatioa, by th governments of those countries of the futility of

traasplaati g a stand rd form of governrneat in countri s widely diverge t i

the 1 vels of developme.t aad cultural heritage, or the realisatio by

iaheritors of the coloaial state that the co stitutio al restraints posed
1a threat to their personal rule.

The latter alter ative has been tested uader the doctrine of the

separation of powers which as we saw in the preced1ng chapters is an essential

element of the concept of co stitutionalism. I the case of Bribery Commissioner
2v. Ranasinghe the issue s whether Parliament could extend the powers of the

ordiaary courts, coaferred upo them by the independe ce coastitutio. Early

i the 1960's Ceylo (ow Sri Laaka) 'as fac.u with the proble of corruption

The lagislature felt that the ordinary courts could ot adequately probe 1 to

all aspects of alleged corruptioa. Th legisl tura therefore, u constitutionally

am aded the co st1tutio and gave itself po . ra to appoi t a special Brib ry

CO.Missioa to iaquire iato cases of alle&ed corruptioa and to impose 8 ctions

like the ordiaary courts. Th re is aothi g wroag i th appoiatment of a

Bribery Commission, to pro~ corruptloa. but the determ1aation of th question

01 guilt or iaaoce.ce of a crimiaal offeRce lies within the province of the

ordiaary courts.
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The Respo dent in this case was a victim of such sa ctions impos d

by th Bribery COmmission. He c·UQ~~~~'bcdthe co stitutl0 ality of the

poi tment of the co issloaers, ar ui that th r w r certain Judicial

matt rs which could ot be d termi ed by y oth~r i ~tltutio except the

ordiaa~y courts established by the constitutio. The Privy COUDcil hId,

affirml the decisl0 of the Cylo Supreme Court. that the settl g up of

the Bribery Commissio was null and void because it was Ultra Vires the

provisio s of section 55 of the Ceylon Co stitution Order La COuncil whlch

Co ss10.

The iD~roductioa of 'alien' or UDtried institutions such as Parliament ry

oppositioa 1n Tanganyika by th_ i.depe dence constitutioa. for Instanc f created

unnecessary hurdles to the Iadependence gover aat. Such institutio s fouad

the selves in the dustbias of indepe dent states shortly after indep 3dence •

Nevertheless, the indep ndeDce constitutions wera respected for some ti as

xe plified by the shortlived regionalism i. Ke ya. I Nigeria, also there

was a fairly perfect practic of constitutionalism prior to troubles i the

west region which precipitated the events of 1966.

The MUlti-party polItics i Kenya u til the Ke ya People's URio was

proscribed i. 1969, the multI-party co stitutioaal resp ct 1n Nigeria uatIl
the Civilian governme t abdicated its powers to the military in 1966 are

evid ce of the democratic prInciple of fair play in the co cept of co stitut10na-

li8m. In ugand • G d Tanganylka. for inst ce, the concept of

constItutIonalIsm was admired and respected and it w s only after th lapse

ot some ti e that symptoms of encroachment appeared. As recent s 1974, the

late J•• Kariuki could publicly criticise the government d claim that the
4Ke ya GoverDme t had moved trom democracy to hypocrisy with 1 punity. This

is a clear proof that the freedoms of speech and the press guaranteed by section

79 of th Kenya Constitution are still respected i. spite of the implicit

ce sorship of the pless.
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t r O~ att _tio. to < 2X~~u4tio of the practice of e forceable

111 of .-t1,hts, d~ c tal f~at re of i depe de ce is co stltutl0 s.

r~tro ~ ct W~ recall th t the Sill of Rights w r u eard of dlri the

h~yJal of colo ialis~. til rly i~ th 19GO's. Brita n had not bee.

co v rt~d to the $osp~l of th~ ~ill of Hi hts at least for the colo ies •

'itl the 0 ly .cept Lo ow Tanzania) all Co~,onwe th frican

.;,;0 t Le 1"10. a Eli] of ~ i ht ••i 1 th il' i Jepende ce cous ta tutio WU'aateeil'lg

basic civ1l1iiJerti~5. The i clusion of th", Bill of Rights i th i_dope de ce

o ••tit..1tio wa.s in respo !:ia t.o the united·.'atio. s universal l)eclar tio of

(..l948) embody! 'the h110501,11y th t all '11 have COt 0

i ty • Thi ...>ec!.u'a.tio s follo~~d by th~ ~urope conve tio 0 H

(.1.950) ie wa i c rporat c. iu tIlt:)CO th odel of the Bill

of ~he position 1 troduced a.t i ape Jence by the rill ot p.i·hts

t.•.~r ev 1 e of t!~ Cl.J.' 1St coloni 7rul~ •

Th ch e of tti tn.de by th colo i- office i acquie ci s 1 th

i cLu io of Bill of Hi ht r i. tt.~ ind...,endcnce co sti tl'.tios may be see

a.s 'vico to prey nt, as f· ~s possiLl~. ., ef f ac td.ve e erclse of power•••.'1.4'"

by the i u pendeuec .over .t:! ts, It app aI'S to tho .Jresel\twriter that this

proce s fittt::Jthe British Clesi to c.•.,-·t~ Ita- l O\,~ll • ents which they could

~ ipulato cOLtrol t f rthcr their ucoloJic i ~UI6~tS.

et a ~10., . aa.L sis of the pr-ctica !1. licatio of th Bill

br c of th_ ov~r

d re501v~ co s itutio al iLbues,l this cas the citizenship d liber y of

l.:l 11 t. .•..•e l~islat r ur ort~d to set a opecl~ trlb lal to declar

that ot a ci tiz0il. uch ~ deel ration would l"lak • w ya 10s

hi 1>;,u-liaiillltary il't. tne a ellant beilp tho enl! .;urv1ving m ,ber of

th 0 positio. A e ~cted he ~pecial Trib al ruled that the ~pell t

citize. A.de ortc.itio order was sub s•.•.•Uti tly issu d ai t hi •
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e appeal Ii to the supr e court of S 11 d co.teRdi

Triblt al had 0 no er of jUdicial r'~vi~ hlch 1S i her

that t Le 'pecial

1y wi tili the

rovi cc of the COlrts as s establis.tl.~u l. the A,meric c sa oi

'he o.J .azLLand Co rt of opeal cc ptect 1:he ,p pI . d

A' Ie. th t W1~ ct ett1ng ~ the Tribt'. al W 3 Ul'iCO 61:.1tu tiO.l.i.u •••.••..u

I,;'~ ,t1 t ..t1 _clart:d 5t te of' c!1erge ey 11 (1 ctetaineu

J. t _ ,,1 r rc • eo "c.,.:'"' f JO_h_l_"--__ -, v, The ". J,

th_ ..; .•r t .'nl:> Lei lLn..• t.h cO:1',t1t..:.t10 al 'os! t1.0 of the f u '-L-\lucntal L man

~ th<.) Ire .oms cf t '" i'uivi..!u·u. The ~upre.e coult et ~ to

cl:1..it t.no l..!.;..i.::;l t1v s:,)0 'er. of th 1~3isl tur~ by d e1 ri N as leon 'ti t !ti~-

to the slerr" leone 0 stitutlo11. hieh al.loW~<lthe legislG. ur

to iebi 1·t with ~ oruinary I jority on represe tatio a u cjt1ze shi •

••c .ec LsLon ·.S ov r ru t ed by th~ 1-ous e of j.orrts 0 the a.uthori ty 0 The La 1_5 ••

fne ,r. ~llaut i teL w ~ss c~n~ was member of the! Irish 1~epublie

r y ho \\ 5 ':ctained by th~ Irlsh govern-nent u de erae rge cy 4~eJ at toas ,

11- ,b ar rE:..-te , Jetained and he n~ver tried. H~ appli d lor uruer OJ.

o the Ll.!ropea.:

.~ ir-t of HU:ll~ Ri~hts which so uismissed the p Ii tion.

Tal· 1. tl.E.. a\ less c at its face value, on~ might be te~' ect to

I.!O elude t.ha t t.he ccur-t.s are ~lway'" prepared to legalise illegal ac t s of Ute

",.·ccvc·vt: • .::> t d jee.er c:Vall at Io of th~ case shows th t it is necessary to

..11 ow c. cc.rt tv to • _ u~,e cf reSL.1'V0U power-s beyond the purvi ~v:of tho

o u.ihi>.r'('O..<l't.", at ti!leS of 01erg e icy 3i tu' tio s hich pose thrc t 1;0 st t.

o.1eu1'ity. The .l.'ol..ll""m is to determine whether th ra V.c s use of I) argency

1;0 J.ero~f~ fro i dlvidual rights. In the L wI ss cas the Ell ope

COl4rt establish ...d hat nere' gove cnme t derog tes from i aivid ul Ii 'orci ~J~

t:h over e t ust be ive so _ "mar"'i of apprt-ciution" hav! ro ara to

..u.l the ci cumstauces because the ~ove:rll::ilent light ha.v intelligence i for . t10

w ie c at b~ made ublic tha.t certa! people are enga ed in 6~bversive
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activities. This problem is mor-epol1tical than legal and the questio which

aot bee convinciagly answered is wheth~r in the case of frica. states

real emer ellcy situatioas have existed or they have been fabricated to justify

the suppressio of the opponents of the wielders of power.

The 1 di •• supreme Court is the best upholder of the fundamental hu.maa

12
treedoms. la the case ot amKrishan v. Delhi the supreme court of Iadia

set aside a dateatioa order becauso of the i sufficleacy of the details.

The court asserted:-

'lPreveat1ve detentl0 is a serious i.vasioll of personal. liberty ud such
q &gre safe&uards as the cOllstitutioa has provided agal.st improper
exercise of the powers must b~ jealously watched ud enforced by the
ourts13"

14
1allarly i. the ~e of Si!lh v. Delhi the supreme court of I.dia affirmed

its aad \¥lle. i t decla.r~:-

"It Blust be emphuized that those whoare called upoa to deprive other
persons of their personal liberty in the discharge of their duty ust

tt 15s riotly aad scrupulously observe the forms aad rules of the law

The Iadian upr mecourt is to be coJlUlleJldedfor its bold staad ill defeadiag

fuad e.tal. h ri hts. Ia 1975, th same court ruled that the electioa

of the prime 1~t1aistr, M;r's.Iadira Qadhl. was uacoastitutioaa1.. Howeverthis

decisio ~~s set aside because of the receat subversive activities ot the

oppositioa which Justified the u e of wide and awe p1A&emergeacy regult*ioas

to preserve the stat from the daager of d18iategratioa.

The validity of a particular preveat1.-oeteat1oa order maybe affected

by a failure to observe the pl'oceedural requiremeats of Preveative Deteatio.
16

Laws. 1 the case of Chip<>go v. R. the High Court ot Zambia held that where

procedural requlremeats are aot, complied with a dete.tio order is tavalid.

But the problem may ar1s where th~ released per80. 1s rearrested &adthe

proc dur defect 1s cured. This was the problem i. the case of Ib1agira v.

yguda17 whe the East Africa Court of Appeal said that the taco.s1steacies
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that are all ged are of so tuad me tal a .atur that a fiading lu favour of

th appellaats would, for all practical )ur oses~ amount to a fi diag that

the ordi aace (preve tive Deteation Act) was abrog tad by the e act eat of

the coastitutio. The appell ts w re released, but the police too t.

to • tehbe Airport withi. the ar as affected by the rg cy regulatio s

d th Y were r rrested and detai ed with the prop r procedure bel g

followed

afor e

The ourts have bee rather shy in Commo.we~th Africa to firmly
ishe Blll of Rights and defead the freedoms of the iadividual •

I the 19eaya case of Coko v. The Republic the doubt i the law was r solved

ag.ai st th liberty of the 1.divldual. Th", judge said:-

"I thi that ia view of the serious ess of the conditioas prec d at to
the issue of a dete tloa order i as much as the ~fi ister st be satisfied

hat th dete.tio~ is aecessary for th pr servatio of public s curity
a partial mistake i» amiag the persoa to b detai d should ot ecessarily
hay th effect that that p rsoa should be released from dete tio.. he
n 1s the person 1 t aded to be detai ed &ad there 1s i. tact 0 co fuslon
as to the real Ideatity of that person"

Coko was detaiaed OD 4th August, 1966 uader a dete tioD order, with his

aur.ame but differe t first .es, sigaed by the iiaister. 0 27 september.

1966 he filed a complaint ia the High Court allegiDg th.t his dete tio was

u 'lawful for a umber of reasoDsf he was ot give. the reasoas for his dete tio

withi the prescribed period; the reasoas were aot 8utficielltly detail d as

required by the constitutioa; he WRS detained u der the wro g name; &Ad outsiders

were pr se t whe his dete tio order was b~i g reviewed by the tribunal.

The court evertheless held that the dete tioa was 1 wful. As to the wro g

• e i the detention order, the court accepted ~hat a w rrant of arrest

applied for 1. a .&me which was aot the ame of the persoR arrested d i te ded

to b arrested doe aot justify th arrest of the perso. The court ruled that

the preseace of outsiders (a seaior police officer aad state counsel) was

d sirabl ud aecessary aad dismissed the groWld that it was unlawful for them

to be pres at at the Review Tribunal. The court agreed with the Plal.tiff that
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the reasoas were ot sufficieatly d tailed, but did Rot thiak that there
was sufficieat cause 20for his release •

Sectioa 85 of the KeRya coastitutioa allows the executive to derogate

from the fuadameatal ri&hts aad freedo s whea a real em rgeacy exists i

Keaya. However, where a persoa is detalaed by virtue of such 1& as referred

to subsectioa (1) of that sectio., the primary CORcera of the courts is to

e sure compliaace with the procedural require eat8 uader subsectioa (2)

of that Bectioa. The problem that arises before the courts is to determiae
the adequacy or the truth of the grounds for the deteatioa IIIthe 00 0

case the court held that the aew details supplied by th goverameat were

satisfactory. It further held that if further details were required, a request

could b made to the tribuaa~. As far as the court's limited jurisdictio was

coaceraed, th partIculars givea were adequate. The court coaclud d by sayiag:-

"The grouads if true could justify his deteatioa. The truth of those
grot~ds &ad the questioa of the aec ssity or otherwise of his coatiaued
d t mtioa are matters for t~t Tribuaal &ad ultimately for the Mia1ster
rather thaa for this court"

22IR the case of AdegbeRrO v. Attor.ey oeaeral iat rpretiag a similar

phrase oa the adequacy of reasoas for d tcntio to be give to the detai ee

uad r mergeRcy regul tioRs the court held that there was sufficieat reaso.

for th 23restrictloa order The court 1. Adegbe rots case did .ot discuss
whe aa e erge.cy could be validly declared, but was prepared to test the

validity of the orders to examiae if they re reaso bly justifiable i. the

clrcuastaaces of each case.

The fuadamental freedom from discrimination uader sectioA 82 of the KeRya
24Co.stitutio. was e.forced i. the case of 'fadhwav. City Couacll of Nairobi •

In this case the actio of the City Couacil of Nairobi i. serviag otices of

evictioa oa its tea ts of Asiaa origi who were holders of stalls i. the

muaicipal market i. order to r let the to Afric s was held to be

uacoastltutioaal.
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was UIlderli e

The ED.glish otio of the e forceabillty of , .;fuadame t 1 freedoms
25the c se of ,'cEldown~ v. F~rdei I this case the court

refused to i terfere i the 1 terpretation ot E erge cy Regulatl0 s applying

1 10rther Islanr'. uader the i dependence co stitutloAs the executive's

adhere ce to the strict letter d spirIt of the BIll of li.ightswas iuallfied

by th i clusio of far-reachi g qualifications aad exceptions fof i stances

in which reaso able use of the powers of derogation can be invOked26, The

problem however, as the prese t writer s es it, is not so much 0 the checks

aDd balances exercised by the courts as such, but a reasonable use of the

powers of de rog atLoa., In this respect derogatio eed not necessarily take

the form of e act e t. 27It can be an executive ord~r or decree 0 hatever

the case, th re must be so e machinery to oversee the protection of cODstitutio al

guar tee of civil liberties agai st the xceSS9S of th executive.

The question of who is to exervise the protection &Ad how this 1s to be

done becomes p ramount. It is clear from the A,mericaJlcase of Marbury v,

aad Sectio 67 of the Kenya Constitution that the fUllctio of Judicial r view

1s vested i the courts u der the constitution.

The authoritariaa nature of most of the Commonwealth African stat s has

mad mockery of the indepe dence of the judiciary as exemplified by the' ugandan
29du v. Ugaada which involved abuse of emerge cy powers byease of Namw

soldiers, The issue was whether aa merge cy existed in Ugaada at that time.

The court held that the e ergency powers wert;-i te ded onLy for real emergency

situ tio s -Nhich did not exist in Ugaud in 1972. T.e use of emerge cy po ers

as therefore improper, but the judges were not willi g to i.~erfere for
30their security reasons.

+-,

The i dependeDce of the jUdiciary was also practically tested in
. :HGhaDaiaa case of Awo050r-Williams v. Gbedemah •th The 1969 Ghan ia

Co stltut10n which restored a civilian government ullder Dr. hofi Busia vested

the judicial fusctioD exclusively i. the courts as i the UDited states and
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Australia. Ia the Gbedemah case t the respoJlldeJiltseekiag to know the meaAiAg

of 'judicial pow3rt challeaged the c nstitutional status of a commissioa of

iaquiry aAd its powers to sumaoa, i.vestigate aDd apply saactio s to aaybody

iavolv$d in brlberY4 The majority judgemeJlltheld that there are DO fuactiollls
which are iDherently Judicial in aature. This case clearly shows how the

courts can sometimes behave whel'lthey act i& fear or favour of the executive.

The derogatioa from the strict adhereace of co stitutioaalism has bee
32justified oa the grouads that fuadameatal freado s should aeither act as

obstacles to developmeat nor endanger the security of the state. This is

the argumeat used to justify the curtailment of fuadameJlltalfreedoms

by i.voking exceptioJllsas beiag "reasoaably justifiable in a democratic

society". 33Ia the N1geriaa case of D,P.P. v. Obi the freedom of the press
was UQdermi ed oa the priBciple of qualificatioa to the fundame tal civil

lib rUes. IJil1961, Dr. Chike Obi, the leader of miJilorityDYllaDlicParty

published a pamphlet eatitled The People: Facts you ust kJllow,ia which

appeared the words: ttDoWllwith the eaemies of the people. the exploiters of
,

the _ ak aad the oppresors of the poor ••• the days of those who earich themselves

at the expense of the poor are aumbered", Dr, Obi was charged with haviag

published these words with i te t to excite hatred, coatempt aad disafiectioR

&gai at the Federal goverameat. To this he replied that. haviag regard to the

freedom of speech i th coast1tutioa. it was aot reasoJilablyjustifiable i.

a de ocratic society to puaish a perso. for making a statemeat which merely

exposed th goverameat to discredit or. ridicule without aay r percussioa

oa public order or public security. Dr. Obi was aeverthel ss coavicted.
Th court observed that the fuadameatal tr edoms were aot a licence to commit

seditious or treasoaable acts. Freedom of expressioa. like any other freedom

must be co taiJled uader the la,Vi; otherwise it creates confusion.
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It has beeD co viaciag1y argued that uafettered ower 1 despotism or

tyr y; uafett r d freedo is lic ce or archy. But bet en thes two

extre es there is a
34idway, where power tamed by l".w guaraat.ees true freedom

The straius aad coastrai ts of the practice of co stitutionalism were

Dot easily co ta1Jih:duader the i depeade ce constitutio s. Co stra! ts call

for sacrifice and self-deaial 1a upholding the co stitutio al g r~ tees

eve if it eaas a chaage of the ruling oligarchs. Ia Britaia the traditions

d co ve tions have taught the leaders to respect the rules of the political

game as embodied iu the cODstitutio • ALlica the reverse

is true.

h authoritari ature of the rul ng ollgarc 8 and their concerted

te de cy to pervert the eODstitutio s where they serve their person 1

bitio s is not UReo 0.. There is a det rmiaatioa to p rpetuate their

p rsoal rul t the establ shed proeadure 1 id do i th co stitutiol

The perversion of t e eo sti utio sy tem has r sulte in the subse4ue t

br akdov of i depe deac eo stitutio s d co s itutio gover e ts i

Co A rica.



CHAPTER FOUR

T B N

I 'OOWEALTH AF ICA.

i2 icatad earlier, all Commoawealth Afric c tii s rej cted the

del coastitutioAs. But thi did ot happea i diat ly

on attaiame t of 1 dependeace_ Those coastitutio s were tried for so e tim
beingbeforejrejected or altered. In aay event those co stitutions wer doomed

to failure because of the introduction by them of aliea or untried institutio St

such as for example parliamentary oppositio 1 Ghana and T yika In

less thaa two years. Kenya for i staace, revised the provisions of the

i d peadeace co sti tutio relating to t iJajimbot - regionalism' ••

The Westmi ster del coastitutl0 s had bee readily accepted ot b c us

of their relevaacy to the African co ditio s, They were accepted to avoid

delayiag i.depe dence knowiag that 0 ce the African, leaders had political

po er chaages could be made2•

The breakdowa of i depeadeace constitutio s has takea maay forms raagi g

froll (1) the subtle but devious ame dme ts to the co.stitutio s (li) the

suspe sioa d (iii) the extr e cases of co plate overthrow of the co stitu-

tioaai system of goverame t throught military coups An exampl of blataat

e dm ats to the iadepeadeace co stitutio is to be fo d i Kenya. The

power of derogation fro the 1963 i.depeadence co stitutio. i. Kenya was

very Ii ited. The limited power of derogatioa from coastitutio al provisioas

that .ay have existed could only be exercised if certai procedural require nts

were co plied with. For ex pIe, the i.depende ce co stituti requir d at

east two thirds majority to e d any of the fundame tal provisio s. Subsequeat

i.depe.dence co stitutioD te.ded to lean heavily ia favour

of the ex cutive.



By 1969 h ~e ya ladep~n e ~ copstitutio h d be
4produc~d •

shatt red 1 r i

tir ly w co titutiu had be ectio H5 of th 1969

gav th. prp.f>j d t ower to cl .ro~ C\ 1: rom lInJ of th provi 10 S

freedo~£ u .er ha t r 5 of t.he s ill.c nstitutio ~e

co rt h v~ b reluct t to chal1en e pi' ve tlve de te tio

they full. that th~ re1ev nt ~ lster h u ot strictly co pIl with the

proc d s 1- iLi unde r th consti t-.1tiv •
he 1.'- ya consti tutic 1 'as e i

1 a e1 e t J t e .•r •.•si t h o 1y ow~r to .A'- ci t

tiv", 0 ercy i resp ct of &rson_ co victed of ordi ry cri i al ff ce~.

aD.endmen.t as e5ig ell.to exte po e.r i rasp ct of perso s co victed

of 1 c io off ce s , 1'h it. tied ana i cdiat be _flciary of thi~ ,l t

a:.U. • i .• bi _t 1 1st .l _ C t1 •

his e1actio to~' r1i t ul11fi ~ by the 1igh Co rt ft r

that. ~i hau ~sed undu~ 1 flu ce, . d electio off c,

ur is re~Ur eJ t oppo d. Th~ ul11fic tion of ,r. Nb l's electio

h b d by th fact that the co lss10 of a lec~lon orie c barred

f r r -electio. Th ct, tnar fore, 0 to

old gu ds .ck i t th fo1-.1.

u ~s ct 0 th proc ss of co stitutio I br do h b

ex!;}mpli tj,1 io vf i ~titutio ~~L~ otho

.P t i.d .• of hf.ch th-.:1 epe c ti tutic.

suspeD.ueu b~c'usa it cteu t· cld 0 t e perpet ru t

• In J< uary &1.'7, .1.970, el

th first ti e si c 1966. lor 1y th leI ctio s shoul h v b

o r11 30, 1970 accord! o th LGS tho i dap de ce 01'<.1.r-in-cou cil of

196 ~ But the rime ..!i1.listr hop d that earlier elect! n.would i cre

th ber f a~s h.1 by h s B otho Natio alist ~t (BNP) fro a te ous

to c fortab1e ajority. he oDDositl0. th Ba utol d Co. r085 party (B )
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overwh.l 1 gly wo he electio s, the riMe ri ister suspe ded the co stitutio •

d clared a state of emergeacy, d .tai cd all th m mbers of the opposition d

iastituted rule by decrees.

The suspeasloa of the i depe dence coastltutio 150 hap e_ed i

f Itizeaship i respect of oae of the most radical aDd the oaly survivi g
9ember of the opposl tioa. lir. Thomas Ngweaya t Ki g Sobhuza II SHSpe ded the

c astitutioa. He argued that the i depeadence coastitutioa was • 1e t

He further alleged tha.t the coasti tutioa had bee. the cause of growi g uarest-try. He said it was a impedime ~ to free aad progressive

develo III at of all spheres of life~O. The same argumeat h s been advanced by

all fricaD leaders ia either first ameadi g or seco dly suspe diag the

i epeade ce co.stitutioa. We shall aow tura to the examiaatioa of the

e uiaeaess of the reasoas givea for am dm_ats or suspe sio s of coast1tutioBS.

ccordiag to Michel~~the rgument that the iadepe deace co stitutioas have

fa 1 d because they wer 'aliea' would aot hold wat r. The breakdo of

ladepeadeac coastitutloas can be attributed to the realities of the ~ helian

'iro law ofoligarchy t. AcCordiD.g to .wilchelthe party alld th state us t be

of a cessity oligarchical if political power is to remai in the hands of a

f domia t clique. Power, corruptsaad the wielders of political

po r resort to Isuse of 8~ate apparatus of viole ce to retaia pow r irre p~ tiv

o their failure to fulfil the pI'oaises lIladebefore aad i. cdlately it r

ladep de ce.

Th third aspect of coastitutloAal br dowa which also ds up ill th

breakdo of the coastitutloaa1 gover ant is coup d'etats i. the e erge t

states ight suggest that the coup- akers o.e to ave the aatio. from d1sr~sp ct

of the coastitutioaal system. elec"&oral malpractices aad mal_dmi istr tio. of
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the ecoaomy. These factors are import t. but the UBderlyillg reasoas behiad

the co p d~etat re po er struggle d the bitio for polit cal leadership

by th youag elite, the army d the 1 tellec u Is. T e mll1t y , for

e:lS.~lei)covet the life of spleadour e joyed by the pollticiaas at state aous S

and foreig emb ssi s.

The ilitnry as all illstitutiollis ot closed syste i sulated from

eco 0 ic aad olitic realiti s r vailiag ill the couatry. pareto12 has

rgued that the military me take over gover meats esseatially for their ow.

r aso s. The pareto.i doctriae of the 'circulatio of elite' implies that

the civiliaa lite is toppled by the military elite who also believe they have
13a right to rule • The yo g iatell ctual who raIly behiad the ar y ia a

c up d~etat argue ~hat wh a the govera eat abdicates coastitutionalism thea

co stitutioaal methods to overthrow it ~re justifiea~4. The mill~ary d

th iatelleetuals have acted to provIde breathiag space before, hopefully,

co titutioaal gover ellts Call be restored agala.

~iO of a sectioa of the couatry 1s the fi al aspect of cOllstitutioaal

br akd WIl. A secessioa is a reb IlioD agaillst the law &Ad the goveram at i.

ffectiv c atrol of the rest of the coulltry suppresses the rebellio &ad

rest r s the coastitutioaally r co.alsed goverllmeat i pow r if it has the

a._s t do o.

We shall aow look at the Ilature aIld coastitutiollal effect of a coup

d"et t The goveraaeat brought iato permaaeat or semi-permaaeat power by a

o P d' t t or a revolutio iSt ~ccordiag to the p i cipl s of i tor tioaa!

law the'l gitiaate over eat of testate. The ideatity of the stat is
15eveats of the c upt a feet d by th • Accordi to K ea, a succ ssful

r volutioa beg ts its 0 legality.

The kelsaaite doctri e of 'state a cessity' justi iea th recog itioa

of the ew order as upposed to the grundnorm established by the co stitutioa.

The doctriae of 'state aecessity' s1 ply s that th state should ot be
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all wed t dl.l.te~Tate lato la less Juagle of dlor4.r ••rely beeause

come i ot coate pl t by th c stituti • Th P uat
a t the doctri e of tstat~ ecessityt is to allow for oati u1ty. The

ctri s eats that cva t1tutlo al breakdo should ot be equated with

th br down of th st t its If, de mith h s s a.rised th o it! a of

th co tltutio al ord r fter coup or a r volutioa ha ed, ft... t

such om ts like thee ublic law sh uld aot be foano 1. the book ; it lie

1 th eveat 16that have appen d" •

would expect the courts, as the upholder of the coastitutio r d the

• ule of La t to re ct sharply he the co stitutio order 10 vivl ~ d

a rat lated i ~h constitutio. By G larg ,ho v r, the

j 's th or y 0 the round th t the courtsshoyld t

lt b ck d w tch th state bel ged into chy d lawl S ss si . 1y

b c of power ha bee eff cted i aa co tltutl fI.lallUler.

1 Ulr.IUlO&, f r exam 1 • th i co stitutio ilpOS r tr i s t t

reta.rd d the v rament licy of iat rat1 b c Us it had

1 1s d th exist ac d ooatlaul ty (.f auto. inDUS ; ln doms, for i at ce,

B aD a. Thea restraints couldot be easil r mov d because they w re

8 c1a1l d lLlously lltrached 1. th coa titutio • thf!..

thi crucl 1 at

Dr. lt bot ,the. rime ,\Ili·t r i dependence

e Ututi a. e procur d the ado tioD titutio

ctloaed by the 'I gitl tet c st1tuti • 1
J.

_o_f~~~~~~~~~~a~t~o~v~u the v ry 1 of ua r

r vie • h d tha c rtala roc du al re ulr i h

d e tio t th a llc t pii with, but the crt pr ed

o th Ie al1ty or ilie allty of t"h e regime. J

t cc pt h view that eir f cti s c b •••.•••,••.••,.•..••••108 f t Y
tura & liad ey o. th r

lijc tituti..r id ala •
it!" f d .;< to u h 0
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The doctriae of 'sta ~ u cessity' however, should aot be strGtched so
tar a to 1 alise illegality. The courts howd take Judicial t1ce of

th fact wh th r or ot the coup d' tat or r vo1utioa has bee so eff ctive

t rep1ac th .1. w u1 titutio • Tll test ap Ii d
h re 1& th 1 al ia whether or %lot th general

will of th& eaer 1y ob y d d acce ted19•

h ace f the r v raio ot th co ti-utio ord r by r Oil

of 'state aee salty' has bee accept d elsewhere out of the Co

1 he

th Rho author! i uadr erg cy r ul tioas validly

d by t Gov r or oa Nove b r 0, 1965. The -proolamatio expired----
• bruary,4, 1966. but his det DtioD was coati ued uader fresh em rgeacy

r ul at by h ill al r b 1 r b . ht to ow r by the

U».llat ral D claratioD of Ia ber II, 1965. pplicatioa
~

t hab a c rpu b t iased. he court took the

Y w 11 al, gOY r.llJllnt

y i~ t ra d out t b ) should b giv Jl

po r de-alwith e ri acy 131tuatioas. 'h fre h re ulatio s

t or 'Ia ul'. A to th Ju 1c1al committ e

Yy 11 H vy d t the• •
aid to be too 1a ful if it cQu1r full

d tee iYe c rol c Wltry. F r t • h cour-t rul d that

the el1i •. b co pI ely succ b com. a. revolut1.oa.
21

T R od•.taa c 0 v. ~ r 1 eta h die a 0 the rivy uacil

• It w he 1 the 1. taat at th dm1.th

r 1. acquire ffectiy eoatrol over the c UJltry. The r gi a s accorded

1 it! cy.
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J •.• ~ela 22has sumaed up the legal aad can titutioaal effect of a

c up d' tat or a revo utio by ~u sti that the courts caa dopt y on

r ore of the following pro oaitio :-

(a) T e adoptio. of a rigid cORcept of coastitutioBal!s ia which cas they
23will ot b tolerated •

(b) The adoptic of social realism which finds its expr 8sio 1n th ad.is oa

of the doctri e f 'state ecessity'. This iA the popular vi w with th

ust1 es who justify their actiOD.by quoU Kelse 's 'bible' -t~he
Ge. ral Th ry of law d state.'

(c) The jud s/courts ay abdicate their role i w tchuo~ 1 co ~t1tutl is

b caus , the argu eat goes, the e'sures of the brou that yd 1 s e

actual po r withi. the state are i so fa~to I Wg to which jud1 1al d ty

c pels obedie~ce. This was th view by th Rhodes!aa jud to ju t1fy
th r te tio2 of their Judicial offices.

T e latr:l. sic effect of a. revolutioa to the xisti Ie al statu '9!

th Ghaaaiaaa case of Sallah v. 24 .h th& ar y oustedfG. •
0 ~ebr~ary 24, 1966, the atio &1 Liberati Co cil ( ) i su d

cr to the effect that th existia laws lOuld co tia e t hav

f ct ual 8S rap .:l d. e ded or suspe d <1 by th decrae 9) of th~ • •
The r i stat d civili govera.me t of Dr/JBusia dis issed the lai tiff as the

DlWIlI.ll:ert the Gh N tiORa! Tradi Corporatio (GNTC). The Gl C·~ a

ory b Y establish by a parli tary ct ich d t b
1iO...

r p al d,

d d or susp aded by the milit2XY regi e which surra d r d pow r 0 the

1 1 69. The PIal tift therefore chall d the validity of his

• The GhaJa Court of peal a ar ad a-_.•.aaes tv ad llal tift. 'f e

rt furth r h ld that th NL~ rocl atio after th 1966 co~p e t that th

order ot co pI tely d_ troy • The court urt

uch ce on the else theory 'b ste that

h h uld be decided on its 0 culiar rae-s"
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The 1 al effect of a coup as a tool of destroy1 g the old legal aad

c astltutioDal order was discussed i the PakistaAi c~se of The state v. ooS8025•
26~ e aad ia the Nigeri••wlth approval iThis c s wa c1t d

c of Laka~ its v. The Attoraey G fteral (West)~! The LL~aDmi case proves

bay ad doUbt that the sep ratio ~f powers aAd the 1adepead ce of the jUdlclal

r th federal military gov raae tare re e sily sald th ob ervad. A coup

a r volutl0. br1ags ~ ead to the coastltutioDal order.

T e br akdowa of the cOA5tltut10 system e s that the arraagem at ot

'1 Itlmate' 0 stltutloB are over-ridd a by the proaouac eats or d cr as
of t e coup- akers. Those who have effective control of the state d t elr

prollo~LIlC ts d decrees b come the ru d or of state power &ad authority.

Th 8 vi w derives support from the Nigerian case of ackeoa v. GOwo.28• The

1 atiffl. this &so chall.a ed the cODstltutional legality of a special

Tr b a at by Geaeral GOWOIito prob il1toalle ed Wllawful aCGuisitioa of

p p rty uader the Nkrumah regime, If oa did ot satisfy the Trl UDal that

a ha 1& fUlly aCGuir d c .rtai~ property, th property was ~oDsficat d d

fort t.d to r ioaal authorities. The Plaiatiff was a victim of this Tribunal

•• a ealed to th e tel'aRegio. Court of APpeal 0 th grouad that the
29activit! s f the Tribuaal lafr1aged sectioa 22(1) f the Nigeri•• co atltutl0

(19 ) whicb u raat~ d th saRctity of title to property. T overco e thls

, the FeJeral ·ov ram at pas d Decree No. 6/1966, 'Validity of D cr

verrode the 1961 coastitutloa. The court h ld th t the rIght to wa
rty had bo 1 riaged, but the Plaiatiff could aot succeed bec us the

8 ttled tbe m tter The Plaiatiff app al d to the Su re e Court of

r a which held that D cre No. 6/1966 was uacoastitutio • Th il1tary

r r acted by &Ct1a upr macy of forc t PO. rs D cre (1970) wh cn
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e phasiz d its absolute law aakia& powe8s. The Decree was to apply retro ••ctiv ly

1.val1datlag all la 5 purporti. to override .y ecree. 1 N1 er1a, how ver

certai. pro,,1s10 s of the i.depeade cc co stltutl0 are obey d by the military

iOV run t. The military coup epidemic as a f1.a1 tool 1 the breakdowa of

c atitl.ltios

a.uthoritari

u co stitutional ~overame ts ia Co w~alth frica est bllshed

d pow r, o~

eats. Thl 1s revers10 to the coloa1al coacept of

coups. however. like the ~ d oae 1a 1971 mi ht hav

space by to:Jr11 " or. 1.Iil t Obota who wa b co i

over

prov1d

xtr

breathi

f auld be political oppo~e.t. L~documeated evld ce su g st

d t arrest eteat1011()f Geaeral AIl1il'1. as h the w

1 ak d d 1. acted 1a s If-preserv tio whea obote w s

that he had

ord • Th. i {orItti':)a

w ttendi a

C oaw alth 8W it i 'in apor 1a 4971. The hunter b c the huat.;c.t.

a'tly, the military ov r a.t i U aada has bee ..ore via 1ctiv to

it aeats thaa th ob te re i • The coup 1 da did aot provi a th

tor aU' 'abatt r t aJl Obot •so. Oae hope that th military en will pave

a p h or ev 1 ti whic 111 t ch the politici . to resp ct th

utio as a charter e yi the philosophy d aspir t10ns of t rule s

se ver thro h it. that the ~my will g b ck to th

b rra s (or b titutl0 11y J. cted to arli >llt)0 ce they hay cle sed

th political pI tter. But is th~re hop for co stltutioaallsm i Co wealth

fr1c&? This 4uest10 is red i tho 1 st chapter of this paper.
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IN CO·,Ii.!O :!.ALTH AFRIC •

'i:.l"'S io o "be sw r d 1 this co cludi g c pter s

whether ea able oi rv. ing a co stltutio al syste of over eat

r e U tJ 1'1 ee of tu'" last leeade.

r i inJ tho t the "/estml ster eo ti tutio

cracy. which w, ii, ric states .t iudep de ce, is deeply

root •.•i t e \.l 0 soc Ls li1;ical, ecollo~ic, cultural d r 11gioils

u ">lll ..Loso h.ic~ co ictio of the British p.olle. exte di g over ce turies.

h •.••• fric~ states do not h ve sl lIar tr ditio s

o tltutiollcl ord_ •.J.~ The rC<.lta-tmistak_ de lJy th

colo' al pow r ouri th co stitutional dev 10 e t to i.depeade ce

was 0 Ci.dovt 01' ~ t r aliso of s_e1 g Londo as a stan arct orm mich

could asily e tr wpl t~d and be ucathed to the successo st t.s of colonial

t rrito ie 4 pfrie- to folIo •

J w u anJ learn from the wt mistakes i herited from

er s. It i5 hlyh ti e Africa waS judged by frica eds

te tio of the pr esenr ",Tlter th t if co sti tutio s

At!:> are to be aintained in COIlWO wealth AfrIca,

S uu t be i-es 0 sive to the eeds d aspiratio.s of the

opl 0 ~.a variou co 3tri",...,• I ueJende t co stitutions lack this vital
)

cr'tecio •

\\Quld e wro _ to '.t: _p to th ~ co clusio ~h t the d 1 a of

alis i the e er~ent states will be a arm eat fe~~ure. decade

or liO 1s u h a shot't tl c i the life of atl0 and the lawless e s of

co i ill resl ia the ml d~ of Afric leaders. \ l~hi th t ~hort

tioR of the colonial 1 stltutioBS for 1 st ca, the

t ra id e oc h to receive accept c by both th rulers
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_d th ruled. The truth 1s that 1adepeade e ••eaat Iittle more thaJilthe

p~rlc izatlo of th co10 ial s at~. rel_v t aad acceptable co stltutioa

d other d ocratic 1 stitutioDS lave to grow aad develop 1. resp ase to

the fric' ideas of e t if their r pect d perraane co 1s to b

a<::hiv d or aSSHr d.

other pre~sl~g proble to be solvad 1 the 'Third 'orid'.before

cOllstitutiollSC acquire relevancy d Ie iti acy is th tr sfor atioR of

charism tic leauersh1p 1 to ins itutioaal legitimacy. I the 1 tter cas ,

e1 etioRs should be held regul ly to erect farsighted d objective leaders

wlo uaderst d the politics of developme t. The onarchical aotio of

d ~11i g 0 myths, messiaaic J charismatic author1ty. of the g eratio of

lead r t 4
t fought for 'Uhuru' must also be dIscard d • Th1 g er tio of

Ie dcrs who claim that it was only through their efforts that i depende ce

W•.•5 ·wreach d' from the colonialist hav for thE:greater part of the last

dec de of 1 depe dence resort d to rep cls-iveaDd perverse method of pulati

th i ~pc d ce co stltutloa to perp tuate theil'perso al ral as r ward or

th i1' 's1 ular' role 1 the stn Le for l11d

It 1s hoped that the 0 comi geller;~tio. of lead rs will allow r. p et e

political lastitutions to ro b cau e they caaDot cla1m aay special rol 1.

the tere tio ' of the iadepaadeeca states. olitical in titutio based oa

tradition ill aa that 0 tioR of leaders c h a over ow r to

oth r with! the fr ewor. of a eo. titutioa. such illtltutl0 s. ad liPel- 1y

th - co titutio t must :Jro~;1dea. solutio to the probl of sueeBb io f top

I ill rshlp 1. COUlIl.Ollweal th Africa. virtually all the pr side ts 1. Africa no

1 ot did turally or been overthro i a millt ry coup , m·. udStl 'T£

Baa a of :alawi. for example, va r de th elv s 'life' .rcs1a t£. ot r
presld ts 11 JO 0 Ke y tt of Ke ya hav had such a stro i flu•.•nc t t

people hav eo e to symbo1i e t wi th the very fabric of t e :;;istee of
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:f ct sOJae polo tics of tne prese t b n enyn hav_

prople~1 th t wll 5'ollapsv with the ,.•zee .•

e f

~ 1~~ ul l-ctioAs i eloctot: rovlJv wit an' ternativ

~.I.0 Ii;: t wis to

leav Th 0 f. t

C b t i ...we

so be iorc. to resyec "th••.co sti tutio s "WliiJi.r •.• above the pol!tical

o Lc: c •..alt r

:1. orJ.er ovur tets 0J1it ci.Ll. oPPO cnts"

io if • m",,:.:;t b•• 10 ',l.l th·

u i y 0 e

e o . c iJ •.•.t_ to co :t t.t

t~e 1 c'tio .0>.

a t 01 wo..aJ 1 +... of th

i~uupelld'nce co s i tu.tio ,- s t: i1 th..: Ii It. of iatLor al i1 ads a d

a..,p ra 10 S. of

• ut rat

accep ~t:0fJ)1 io b a ,-,if 'ore

L,l. •• ..• wi! ne 4h ~ \\i 'L.

ur~tic ~
u ~!.tl •

..;1: tlcturc Us b..: .ao •.d iu..4 fr m 'i to t1 ..,COJlsti ution

t.", ,.vs at e .•.0•.•1 fail.J or 1 oz-ou

1 co ti Q pi rations

Ii

tl' z Lc: l reI tiv",ly u

t or ~X~ ;}lv to t alk of L freed.o of t pr s••

0 e ill't<;lr u c or r~ J. C1 I;; up r r

t radio. It 1s hy ocri tical to i 1ne th!:!t political i <Jape de ce

:3 to e sure as ~ct for t a cOllstit tio a1 arr i. y iv
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sta e. It is the vie of the pr 50 triter that 'political' 1 depe ue ce

wi foat eco 0 1e de ee is like a reudl.g without bride. That is

why am nd e ts. dUS

a gre t ucal of eco 0 ic ovorte.es.

of 1 de<e dence co stit~tiolS have

I the lr.tel"! co st! tutl0 of r. J.t. Nyerere h iv us

critl::ri for a co stitut desig eU to chi eve eco omic develop. _ t ~

raise the standard of living of th raa ses. :;)r.Ny rerl:;lays g r'ea t 1 pnasa s

says that s t, te sacuri ty uot h 1 0[,'1 ext.ar a.L

g••r-e s -10 a u i ternal sub r-s ron m rst La: guarded to acna eve economf c 'evelol-m::'l

eve it tha:t ::1 slim! ti g freedo-~ of 0 osl tio. H ho ver ~nsists that

th1S h-s to b uo e without 1051 7 sight of the eed to q ar tee rni i

fr_ do s of the press, sp Ch, sso latio d 101itle 1 org isation. TO

avoi y open co. flict bet eon eoo 0 ie develo .me.It d co~stltutiolalls

b 1 ce has to be st uck b<!t e both _·tre es of <levelo a t ~th

fu.uc.ru orrt civil libertio,.

Tll _ \ estmi ster .odel co sti tution doef:> ot address itsalt to this roble·.

It 1s hLgh timc a reIev~ t co st1 tut10n ~ s I ~gltimath:ed evoa if this m s

autochthonous ('home gro\VJt')co titltutl0. otherwis the chaotic

st t~ of constltJticn 1sm 1. commo ealth Africa ·ill continue for tt foresceab.

fut4re u tll uch time th t co st1tutional for of gover .e t 1 acee ted s

a form of the form olitic Y of life.

Davelo d count rt es like Britain d the united ;;:;t.at~5 h v hau a 0 g

traJjtj,on of e oeratic i stitutions and they h've ot et attai ed perfeetio .•

It i~ thel afore only fa1r to co clud that there i 110pe for co sti tutio alis

i co fric fter a fe ge ar tions of exper mentatio a d daptation

of the co t1tutio al syst _ of gover me t.
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CHAPTER NO

F

us of t

t at particul

" alth

t nII"Co w &.lth"doe ot i ply a f ci tio wlt

10n. It i h or co veni nt to say
ric•.••thaa to tUJllbleover "Ghaaa, Nl& ria, 1 rra

e, T Gambia, T 1&, U &a a, Z , awi, Bot , Lesotho
wa.zilaad"." wealth Africa" Call also be delead d as hay! &

_&lytic.l val • reI rri a 1t do s to couatries whose historical

xpari ac is in y many respects similar.

For a thorouah dlscu sio o. the west iAster d 1 Coastitutio , see

A.S. mith, ~~~~~~~~~~~~~~~~.~s~t~l~t_u~t~i_o~n~s, La.doa 1964.

ffr y Bi , 1968, pp. 179 - 194; 451 - 495

ested c rtai. ideas to the d col0.ial office aboutIe
•

G

th ki d of coaatitutio which th y wished to hay at ladep de ce.

These ideas were rejected by t e Coloa!al Office ch stat d t t if
Ghaaa ted independ Dce it would get it on y ~ith a co stitutioa proylded

by the colo ial office.

The a with which Kenya's leaders have dismaatled th indep

co stitutloa 1 a very short time is illustr tive, see H.W.O. oth-osendo,

The PolItics of COnstitutio 81 Change in Kenya 1 c I.dependence 196~- 69

(1972) JOURNALO}' AFRICAN STUDIES.

5, For example the Prov18io s of Chapter 5, Ke ya Co stitutioJl Act No. 5 of

1969. For a compre e sive tudy of the Bill of Rights - see J s as.
Read, Bill of Rights i e 'Third orld: I VerfassiAK &ad Recht Obars

2l., &IldA.S. de Sillithop cit, C pter 5. y T y1ka gal d lad P ad•.•

c without a Bl11 of Rights 1n Comma.wealth Atric •

6. R. tIn, Legislatures aDd socio-.co caic Develop Co 81th
Africa, u pub11. d. (1975) p. 7. This p per was prepared for discussion

at the Co fere ce 0 legi lature in contemporary Societies h Id ia Albaay

Ne York.
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sse Ghai and MCAuslall. op_ cit, pp 177 - 219.

9. The MUnster Commission, p 58.

10. Gary Wasserman, leay. Europeans aDd The Laad Issue 1960 - 1962, Journal

of Coa.moawal th Political Studies (1973) Vol II No. 2 p, 79,.

11. Zambia, for example, became indepeadent in 1964 uader the Presideatial

Constitutional System.
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o efe ce, public security etc' - see or 1 s ce ~.L15(.l.)(9) of the

said co st~tutio •

See the reside ti~ Decree dated ~6th August. ~9 4, ban i s t r Ike s ,27~

boycot ~, procesb 0 S etc~, i

ergeacy egulat10ns aue . del'th

•.'he ilec.•ee

as atlo 0

at1e persuaAt to
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r.,served 0 r-s t eal wit er e oy situati 8, e rs ve

b i th fake e erg oy' situ&t1 •

v.. Co ssio er of ri ~s. e - p rt ! tovu (~ b ) E. • 514.
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pOWE'r to civili... • th r 16 0 pro lell f Hi g vernrn~lo1~".
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.:::t frica, (1972) I. C•.•.•-~. p , 51.

Fri urich in spiro, fr1can Development, Engi ~~od Cliffs,

3. J.~. NYerer~t ~reside t of za 1 • so 5 res 15 vie. see J.K.

.'yercl'eEssay on Freec!om and :::co01' 1c evelopme t ,

E• s , ',tie0 i,dhi~'lbo, Ch r1smatic Leau r&111p and lolit1cs in Ke ya.

~- at African Jo~r al 1968.

Tar t,: y 30, ~ 73. fro t age headl! e read like thi After .•z e.

iha.t?

'3. Ghat d .rc usl , o~~.• c1t. :.• 11.

7 I ur1n .1'he U,tt e Ge eral .lectio of 196 • K."). U. c dtJ.a.tes

(ere ot Ie ti.e to c •aign y the I~e ya Gover e t. I ste_d

h. •••• U (>re coerced d h rassed y use of 'I giti ate' e ::;of ~i01 _c •
se Bt..llnett,'He ya Littl<..:Ge er o ; I 0 11 'ff 11'''' 'rOd'.' • 1966

.r « 336.

8• .i.'!rst~op .• cf t , ' .•15

~o far i. Common-e frica succAss10n to ~lit c lead rsh! has only

1> e through coups bec use of eeo 0 ie sr'-eU widell is sa isiied by

c co stitutional ipulations to ensure 0 e c11 5 to po l' i defi it 1y in

order to .,r-b as rouc s ssihle for oneself, family i for Ollets

litical su porters. cou s bri g comp] _te Breakdo or th co s~lt tl0 al

system doe hopes that th m1litary will go bac to he Darr eks OllC

the po11tl~!.~ IB rn to respect d upho d the co stltutl0 s. 'the i11tary

i GhaJul ded b ck po l' to the civili 5 fl 196 , but tOOK OV r

1972 beca se the tic der r. us t leal" t thG1r les on

t e mi••tal{es of Dr. Nkaulll •


