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INTRODUCTION

While modern Independent Sovereign African legal systems do
incorporate some elements of traditional customary law, they inevitably
tend to reject what was the real essence of Custom. Before the advent
of the European bourgeoisie community in Kenya, custom was sufficient
for the regulation of aspects of social life. It settled all, social,
political and economic problems as well as family matters, community
exchange and criminal law matters.

The coming of the British and also the Development of the present
monetary conomy (market economy) diminished the effictenc;fAfrican
Cu tomary law as a source of law in Kenya. Due to speedy social,
economic and political develop~t it 1s difficult to say with certainity
that customary law is sufficient to regulate the present complex
modern socle~y. This is so because African Customary Law developed
as th means for regul ting the social relation of members of the

&me community (tribe) leading the same kind of traditional life.

It is for this reason that enactment of new law (statutory law)
ha~ecome necessary in a number of fields.

One example where statutory law has been necessary is in the field
of commerce. In thi branch of the· law there was no indegenous basis

t all to regulate commeccial friction, since customary law anticipated
only limited number of contracts, those known to rural life.

Another area is the field of labour law. According to the
traditional notion , work was so ~ch of earning a living. The idea
of contI'ct in which one undertook to work for a stranger for a wage
was unthinkable in the African traditional aet up. A new labout law
had ther fore to be established once there was a salaried ~ro~k force.

1Yc.:~ \<tU"1"'-1Labour cruflicts, were unk01m in the r > - • \ African w~DteHal s t
up and there was no indigenous law as far as this field was concerned.
Laws therefore had to be passed to resolve.master-servant conflicts.
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International trade. development of modern administrative .ystems
financial institutions, police, health and education 1 services and
public T~rks have all be n n wly crea ed since traditional structure
prov! ed no oundation for them, nactment of new law has/was b en necessary
to r gulate them. 1'1:'0 b bove observations, it can b conc1ud d that
CUB om is not curr ntly a living source of law 1n Ken;a.

It is u ally subordinat one. In the sense t~~t ~he \ gislativ
may by st tute deprive a CUB omary rule of I gal statu and in many
.y t I the test which courts apply in dee rmining \~.~~h~~ a 'U tom
is -fi _.or lag i ion incorporate such flUid notions as
r pugnant to justice nd morality which provide at least some foun ation
for t 0 view that in cc pting or rejecting a custom courts ar
exercisin a virtually uncontrolled discretion.

It is unfortunate that the meteoric development of Kenya on to
ern n tion has nece si.ated the gradual but .yr replac ment of

African custo ry law by Britishjtype, imported legal systems. Hence
1t can b concluded t at nya 1 w today remains an imported legal
syst m, unfamiliar to the citiz ns. Even in the statutory re ne r1y
all . nya stat~tes are substantially the same as the equivalent English
J)statutes.

In pit of all aforesaid this paper aims at showing that
application of African customary 1 w xlsts as a leg I f ct, fully
r cognised by the law and also gives a critigue to the methology that
custom is living sourc of 1 w in Kenya as; provided for by the Act
of pa~liament. The paper traces the systematic. decimation of Af~ican
customary law from the t1me when British colonial rule was first tmpo ed
on unWilling populace up to the PI' sent c1 Y. notin in tb course of the
tractng the measure taken to ust African eu tomary law in this country.

The paper falls 1n to three chapter. Tn first d1&cUS es
Applic tton of customary l~ 1n colonial Kenya as well a8 the adm1nl trative
and legislative mea Ures employed to aust it 1n this country. Th second
c pt r examines it applic tion in Ex- ritish Kenya nd the 1 islatlve

aaur adopted to aust the same. In the last chapt r th paper
concentrates eheir 1y on .~he futur of African customary law in Kenya.
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paJ'1; of ltbe soda! ~r>d r~ eon:equ ~ly. to them (mi onar:t.etIJ)
C:UB~ law was bad and. had to be ~$hed.

the adIilinistratt va of?! -'().t' «»:tGrt;a1ned. a catteJ'IeBt
'Vi w i''rOm that f)'f too Jda.a1:onaries·. Tbeae w.ews W$:roe bet.tier
~ed by twe adldDiat.at;,t YO oft'i..ra aaate1y SIR. m.AllItD3OB

an. WGAfU). J.ugard's new ia that t~ Af'ri._ te a obilct.
lti.t;l 1_ ;is a ch:ibla .14,i1 ,whit:.."" h¥ to he e.~ 4$ be
beeaaea an ~11:; _thd$vol.o _~ amtH'0ClItIeS ·tbe Ita
lWN,*

SlRTMAR.KISON i'0' .••.4116l"1,. a D:1.at.r:tct Officer i.:1l JC.eaya
Dee said:

it eaa b ' o~ ~ uali 'the..a.sai.0DAri_. the
. d'.datstr-ati"" oi?f:i . did. no.lt d~ whole-aale
aboUti.al 0", 'r.t...eua~..,. 1... .!as' they e1lie .
~-oJ"_~ rep.!a ·awlmodi.ft.eaUea 0'1'Afdcaa
eua.· at7 1•.••

'The,BuropeaBantlml~" ' tibe vt ., .tlJ.a$

CIIS-t.aJi7 l.v thou ~r.at. :t.. cfi.fl'et:eQee$ _bwrllell

"'18,_ ~ i1:a ~. ll.a ~,f;b.ose of o'tbe. o~ .1 ' .

w part of: t.be law. eVANS PRn'CftAtlD .t_ed as 10110 t



no eparate d1spliae whiCh
dy 0 aoe tl

pointl to try to interpret; t
of primitiva -.pI except ~Il te of g rat
:tbeory. theory o£ the fundamental nature of 1 .
which t cle ~!~ CO-o'er t. !n:m of bot ci.1l'.i.U
. d .eZ
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vi of e judtci 1 officers --
that k€ric lawld not

t t va judJ." it
10lw i 'foundin t.b rollo ,extract
SOOTH ax.&. 3 .p Lo Jll(')t

d

1

11 .• 72
tb

. ia
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'fbe op 'Vi 1$ tit t

"'. by the •, ill t Bu . Act proY.i.
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t e judi.dal noti.ee botb of ritten, 1

ru1 d prind.p s, written or unwritt
force of 1w. 6

atlG of all I
, having the

•

Du to th e v ryi ria
b ta'ted that the arr:1val of tb

f I"-J"i Clch:Lng pact upon fri.can

dual y ~ w establi bed.
by the following extract

of t.he coloniall tit can
Europeancolon! power bad

I al y t • In fact
Tbis view point i b eked

Thusnth the tabUs eat of a Briti h PI" . ence in
eny . tb.eUsb 1 :w introduced ai.nl.yto overn t e

B1".1 ti h ubjects and those other who fell des- 1"1taio'
protction. The indi no popul tion °ned ubject

to 1. 0 1.w. Africaa eo. .IT 1 as therefore
reeo in colon! 1 - y. In th ry tb r&ore the
policy of the riti.sh) colonial ac:ininitration w to
i.n rf re l.it.tle ~ the nistr tion or CL\ I •
Tbi i evi.d eed by the faet that. tile eoloni. 1 legi. 1 t.Ot'

itt t cont.inuance of customary la ave ere tt
ran counter to tbe d an of the colonia a inistrat:t
or w thougltt to h.-,p t to rop i. as of j U e
IlUIllall~'ty and ora1i ty.
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In 1 97 the riot! b gave ent in LOI1don p d the
E t Afric Or I' in Council ell e tb ju .cial
hasis of tbe Britih P enee in achini.strati ve e . city
in y. Ir!' pective of bow ch di tif:i d frican
eu ary w :t ve b to t.he 8ri ti h ove t.. t.be
colonial ove ~ recogni d through the 1891 Order in
C cil the en t ee and the tinued applic non of

c:u ry 1 Ln .the territory part of t.be 1 w
of the 1 d. The Order io Council powered the e sion r

to e wb1c d ·ve Er ct to ri
1 w. Pursuant to the paller t onel' th

ti. v court regut 1 of 1898. T e rCJg~l-.Ld
r t tnbe t juri m.ction 'Of the ext i.n
Chi.e s and Council of ldersong---the riean
c Ues to poliey riean cus ry 1 w in I' ct of
11 tters civil d c~in referr to t

01' b bt to t for -ett.l
r:

-I the 1 91 order in Council plld.tly rov.i d
,

for contiDued pli.eati of Af'1"i can cu tau ry law . thin
t.h protector te it" i. ce di allo i.t by impl:1.catio•
It gve t mi ioner of tbe ritish t. Afri
Plooteetorate pow r to 1ft ke 1 for the pe e • order'

ood aove en. Nitb t it i mnot diiEiallt
to visu llse what t ioner w capab of ng and
coul do t 11. I e could 1 . 1-t rt of tomary
law out on the roun t tit did not for pe • order

d ood gove t.

t ctf j

Order in) Council 1.m.pliedly
fri ~custorn.ary 1 y. Un r t .

to 10 any
t fI • cb ion opinion

e it i.n the

Section S2(c) of t

~f<1.Ll0 -ed. ppli caU on or
e i.on the 0 r
ti.ve 1 and eu or

void of

inte I' the
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C

t

e,. could di 110w. 'Y eustomary law on tbe ground
devo:!. d of llUU.l~UoI.""· ty and jt ti •

In 1902 the 1897 Order in Cound.l lit repe ed by

tbe t .African Ord r in Council. The levanq 0 t e
1 02 Order :i.nCouncil to the p UeaU or Afrie ry
law t that 1.t POcogDi.sed it by t. t og el rly that Af'ri ean

cua~omarylaw i to ply in all civil and e~a1 c •
etion 20 of tb 1 02 Order in Council al10we to be
ided by nati. ~ l' and customw r all the part:l.es
.t.i. • T not andatory in t It t co

were :to H e thcourts could e to be
gui' •

r 1.&.Ild-m.ark Ii.slati.on of the early colon:i.
g to do .th t ppli eat!.o~ 0

t courts Ordinane 0 1907 un ar
gi P011 r tee the aU'V1

tn a1 niles of 1908. Un r ftll 1.0(1) tb go 'ernor
e:i.t.ber requ:1red to gr t reeogni.tion to the tbority of ehier

d council ofelden" •• vilt . head:sen over tbei.r
<:al!UlDJm.i.t:i :rf the tborJ.'tyand juri dicU exerd. e
underf'ri.e· , custamary 1 or c ul.d gr t cb orde re

. t to chief _ councils of de or
e en provided t t the juris . ction We, to b

rei ' d in accordanc wi. tb the role a by virtu f
s&4X'l'iQd b- tion.8t

1'he nat..ive tri.bunal ordinance of 1930 i anot r col
81 tion wbi.ch had etbin to do \d th t pplic t10n

o~ 1"1 e 'tfJQlary 1 w. Under tbi. ordinance a" ti ve

tri authori cd to a io t r t.be nati law d
o.:.s prevaili.ng in. the rea of 1.t juri. dicti. nor r ;
it i. not r ,"pant to national law. justi ee or OT 1ty or

)
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Of all the l.:t&f.t "ODS upon the ppI..teaUon0 tomaIT
1 duri.Bg the ~lQ.n::i.1 period this: t. .~ of repugnancy to
j Uee aDd ralit,. potentially the t epi ~
or c::ustaaarylaw 1 rdly to t .•tr tio al

SS1Se oE j t:i. or orali. ty of COIDWJN.ty bleb 11
e pte t,. i.t t t-herefore cl j t·ce

o alit.y 'Of eol d po r w t
at J'd. to be pll. Tmts ti.
t ju be tr to-r coul.d 0

j t.i.ce and orality in Britain or j

tb U. seMdng. :r ct

th t t ofth ere British,. it i.sexpe;
.1"$ 'too·]'! t: e of t ind:i.en

e1 1.0 et ct ed h7 t .co1oni. ~ to
Usb 1.ftdiG pr.i.aclpl: of custcmar,y 1aw. The colonial

1 ture t t vJ.ewtbt Lncfig law childs
1. aceordi.. ly 3.e~ 1.t tlno b tbeuce 'Of tb
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.a ,quest.ion oe ~aet at first ifl8t.aaee or 011$ wmcb the
eour'ts at aeeept 'i\'Pon its declaration by .oa.ti. ve courts.
'fbts principle tn_t African Ollstoinary law was a fa:c't t.o
be proved before ',the English courts was ~llMi.zed by

t.he Privy COt.'U1cil in 1~16 i.r::the cze e f M~t' V. ATTAfl.15

'fl .1.1" Lordships :tn t.h:LB case Sti:1-ted 4lS follows:

,,~ is the case w1tball cuat;om 'J:7 law i.C#bas
to: be proved by call1ng W'J. taeas ae<l\liawd
td.t.b the customs. Unt:il the pa~Q11f:W
customs ~ by frequent proof'i1'l tbe CO\U'ta
be ,to<ri.ousth t the court.s ·.1.1
take judtci.al. notice of' theta •••

CQJl..'leqwmtl:y ill de:tetmUdQg ww.ch Mrican eu.staaary
1av rnl.e was aPpUcable too 'COI01d.a1 judge prefe:rlled the rule

tabliahed by i'Uideaoe. To him Africalt et.tS'tomat")t" law
'W'el:!l .1'IiOt 1aw.

The court. :in the cal:te of SAD'JINX4/o ANGOB.I V.
SAX801CO JJLEMBA16 expressed a:tm2.1ar- v.i.ew. The 1011old. _
_ 1iIS.I~;e;f' the ju4g .~ o€ tbe eouK :t1ht&'trat wllat

t; colonial judge COllSi.4ered atJ be:tt r rul , La :finding
the. ppUeabl.e lUte of "tatlary 18k.

he· f$UU:d. it dif'e wIt eaae: to
decide maid,., bee .e tbey have beea uaablo to
sat10atty tb •elves as to what. exactly j.4 the
_ ~ law oa 1:Dherit.ee by daug}KeS'.
-.. a' pcm 4i 0 wi*boht mal. j.asue.
In 01·..' pnsent eo and 011 eqtdcabJa ,~
t re apJ)N$ to he no v~d ~ Eo••
p e1ud1.ngthe .ri tanc bF daug .o. thi.a
eGUo does.not prest to e 1awor dis aftl
~ 1_ pro~ded ~ i* 1&•••• ~
'*0 ubrral j~ 0.,. -.rality.. Bat.. o~ON
tbi eourt would apply ¢'lW'tcI»a17 law wldeh
im a dlsabi.lt-tyoa . ill this case
we .~t be a.aUsfi.ed as, to 'tl'le eat. .ce· and
gen.... aPPI"Qbatti.ooot such Cl ·u.an law.
s' if ~ i aucb a local QJ4~ Iv
pree1w.ttau i.aheri. taD by daugbt.era which :La 03'
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certaia, no .d<.ntbt1.twill eventua11y
ppe r it a1 do:e in e rts

o .e .or i.tc•...•"

:In t .. Ii as t ~ C'OUrt "ur or t

btG on the gro tb t t e :\,lIe l:ad 0: he tell"
Ii d by .ce. Tbu&'to tCCJ! a1 ju

cw;tl1mavy tall not. la.-"" ci to e t
y evidence.

1:n tho ell;'
vi.ew w expressed.
the viell tha:t t_

tot
e

It .it
.1sldic tion
,.
t l.ev t

:In the
tbe decision of' to
1 ch would 1

t40 ri1y

=GWAO nm sr
court was that t
plied justi. iy tll

v. .BIN ZFUTZ18
xiA'tence of tf..

. p .re at

•

or
rcJpu,c~m. q •.•.~_iI,k

t :tn llC'ee)rtti.Da
a n.rt;ls.a].Xy Ullteontrc)).l.edl
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t legi Inti ve 1.;" ").,1; otb t. colonial
.1 @ d ju the first II "to t.he
co '.in f ~ric ary la iA t country.
Tbi cleaFl,. do oy tho iltad. AOU.' pugaancy

d other s·t tnto r"Y 11.:i ttl0 imposed () it,'S 8?plleat1oa'
which h d t;h effect of rej CtiD it.

In eencl'llsiQ;O. I
Af~i. CUB ary Las



CHAPTER TWO I

ellS'tOMMY IN EX-BRITISH KENYA

This chapter traces the history of African customary law ince
iddependence to the present day. In this chapter I will address my elf
to two i portant question ,namely; !s African customary law a legal
fact, ully recognised by the law in Kenya? And is its application
a my h or reality? As an ans~rer to the first question it is without
it Ie daub that customary 1au ex:!.ts 1s fully recognised by the 1 w •

•h constitution Act of 1969 is one of the most important statutes
which recognise the existence and applic tion of African customary law.
Section 84. (4) (c) of tho constitution proceeds to recogn1~e the
e.•..fic· •.ncy c£" rican customary Late (only in areas of ersonal matters
such divo~ce marriage, inheritan~e) statu )~ustody of children) and such
like personal matters. The magistrates courts Acts also do recognise
t e application nd efficiency of African customary law in Kenya. This
sta u is to the effects that while the High Court ~ original and
un1imi~ed jurisduction (ill m. fmatte";c:W1t~.land ·CiA.minIr,tlbl.magistrate
co' ts o.1y h,j.-Tejurisduction to entertain ny civil claim in matters
which concern a c1 1m under customary law according to section 10 .(1) of

. 1 2the Act what is meant by a claim under customary of the Act include
such matters as are contemplated by .section,~4) (c) of the 1969
constitution Act3• ' -.. I LIt" L \.

lJtllV (S I • ?",r NA.IRO~,
,"'1.1''- 1{" A Y

Another post-ind pendence statute which recojgUises the efficiency
J·~ic..fAand application of customary law in Kenye is the ·jartsau~ur Act. 4.

Section) () of the Act provides for the application of customary law
in civil matters.

Section 60 (1) of the Kenya Evidence Act 5 provides that the
court should take judicial notice of all laws, rules and principles
written or unwritten having the force of law. This provision seems
to embrace customary law, by providing that, though unwritten it should
be judicially notic d y th~ courts.

The abov stated post-colonial statutes affirmatively answers
the first question thee uthor addresses himself to. As reg rds
the second q~e.tion the author of this paper maintains that Ex-British
legislative dealt a d ath blow to the efficiency and application of
African customary law.



The position of customary law aa of t
charactt:rt~e by th::: nct the.:: _ <t'. unwt*

/i
wa considered unsatisfactory. It became oner 11y accepted that 11
c imina!' ;nrs $. ould ,e ""!'ittcn and uniformly applied .'11Thus in the

c nfe enco on f tu C 0 1. in Africa h 1 in London in 1960 it \m

en of the colonial period

t n ~nd appl1 d separately

r co.....len~e t l:lt the ~ncral r_minal a~ shoukd be ~~itten ~nd not
.•. tm !~~.dshou d b unif" '/ rpplicablc to peI'son:: of all co. itt s.

It this crimin 1 taw might be suppl nted vh ~ local
rcn'cr ~t i de treble. by part.cular local criminal

a.pt ..ic.:' ••.1 H de tne' lee .ities provided these are not held
to e discr minatory in t ir pp1_ctl.tft)n .., the par~i:":·!ta%'~~ttie •

!. c .!'£ric ••.•"1 confere!'ce OT.. Loe t court ~ :l!"~1 cu.ctoraary lll·· h•.•d in
D =-~r~s~l~- in 19~3 t t! t;

Every ,~ou.ntry cc pt~d t e rinciple that the p 1 1a

ittetl and th t tr. pres" t pc ition in so
ountr res J ,,~~~ !)~. ! t': E.;:1 ~ drr i..•::2. .';£: ~ ::.;!$ ~..~isted

:lcc h] :;i';'4 lrlt c. wJ:itt ~ :,cr.a1 code must be alter~d·t6

e ~O tltut,io of Keny enshrin this principle. S ct on
ss e -es

tt No p rson shall be convicted of a criminal offenc un1 s
that off nce is dafined anJ the p nalty there for 1.
presc-::ib d in a t ritton law"

c

ost·in cpcnd nee statute has the eff ct of abol1.shin Afr can

c c&n rgu th t its plication is capnbl und r s etton 60(1)
c t 0 !~cnyaevi ence Act 7 in that the court hould take judicial notice
o )!istenee. ...tis infact cannot be th~ case since. s etion 3 of the

9 c~nst1tutivn Act provid s th t;
t•.1 cene Itu ion i th c us i utlon of the public
of nya and shall have th fore of 1 'i through out

s bjec to s~cticn 47 if any other law is
1 consistent wit the constitution. This constitution

I

11 p Land the other law shall to th ext It of
1ncon t teney. be, void"



C\vtAl"cl
Accordingly the constitution 1. the ~und norm and 8U other legal

no mu t comply with it. H DC the Kenya evidenc Act b in an
infe 101' norm must comply with the constitution for it to be a plic hI •

vin it int r tatton wh ch v uld be contrary to the constitution
would be 1l1egal. Although the provision se ms to mbrace Afric n
customary law by using the wor "unwritten" the court of appeal in
KIMANI V. G1 GA held t. at when African customary law is neither
Dotor ous nOr documented it must be established for the courts guidance

....••--.~- ..

by the p rty int nd1ng to rely on it. This 1s to the effect that African
customary law is not among the laws which the courts .:l.)u!.!o;al(a
judicial notice. It i therefore clear that there is at present no
room for t.he Il~P1.{,cat~_on0 the customary criminal law in Kenya 1n its
traditional form. It has totally been abolished. ...:_/

On civil law the x-British leg1l1ature has equally contributed
to it non- pplication in Kenya. The first post - independence legislation
dealing with African customary civil law 1~ ~he na~f't~4t~ ~nurt8 Act of

91967. This Ac aholi~hed African courts and other courts to which
appe 1 lay from Afr&tan courts and create a three tier hlevachy as
follow9s- District m8Ristrates courts, 'ealdent magistrat courts and
th high courts. The pos ible assumption for the intergration of the
court and application of customary law would have been that moat of
the judges and magistrates ar now natives who ar otten as familiar
with native 1 and custom a the member of customary courts and also that
they have the added advantage of leg 1 training and experience while it
is true that majority of our judges and magistrates are now Kenyans, th
s cannot be said if the claim that they are as familiar with or
knowledg able in customary law. This is so bec use most of the members
of the bench by then ~re trained outside Kenya and did not th refore
rec ive any formal training in the variout facts of customary law. A
good number of the. judg and magistrates had very little c~ntact
with the operation of Afr can customary law in their native 10 1ities,
but ev n 1f they had lull cont.at, they are usually posted outside
th 1r home areas. Oft n menbers of the b neh trained abroad find it
ea ier to apply English concepts 1n circumstances where they are r qui red
to apply rules ol customary law.

i' •• ,
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It may be argued that most of the members of the bench are now
bing trained either at th University of Nairobi or Kenya school of law.
A counter argument would be that no African lustomary law is taught
in these acad mic institutions so as to equip -he jud s and the

magi trates with the requir d experience on customary law. Also these
institution do not have any d r ct con act to the frican ustom ry law.
One train d they are posted 0 sid th ir r p ctive 1 calities. In
thes new areas most of tbem appear forei n to th c stom ry 1 w appUcable
t ere. They would as such reiuse to apply lotsince they <lonot ow it.
There is therefore doubt that the products of these institution va
an edge over their coun ar parts trained bro d an may be in a much
stronger po.ition on being ~ 0 nted to t b neh to a p1y and int rprete
custom ry law.

Secondly, the magi trate cour s Ac ~i'l s he D' 'tdct cour ts
jurisduction only in civil mattera and not in cri inal ma terse This
di trict magistrates civil cu tomary law juri due ion is d rived fro
section ,,(l) of the Act which reacts,

a, 10(1) A District maguli:.:ate';O~.L r.. s.u~~'" uct.v'<.! Ci •• .:l exercise
jurisduc ion 0 power in ;roc e ing of a civil n ur
whet Leber

(a) Th8 proc edings concern a claim un er customary la~'.
This has the effecting of dlsallo~ing African cu tomary crimina law.
Abov all, not all civil cu tomary law is given effect und r this Act.

Unlike in Uganda nd Tanzania customary law in Keny is defined
not in terms of its natur but in the contents of its &ubj ct matt r.
According to the magistrat courts Act a claim under customary law is

a-defined in the int rpretation sectionJJhr The section reads-
uIn the Act except w. ere the conG xt otherwi equir 8

claim under customary law, means a claim concerning any
of the following matters under African customary law.
(a) Land held under cu tomary ~enure.
(b) Marriag, divorce, maintenance dowry.
(c) Seduction or pr gJ'laocyof an unmarried won or girl.
(d) Enticement of or adultery wi h a mar ied wv n.
(e)' Matt rs aff ct1ng statues of woman widow and ch:l.ldren

including guardianship, custody adoption nd legitimacy.
(f) Succ /si~ oth t stat a d iutes e an administration

of stat a except a re rds property di po of by
written law.



t can be observed here that the Act omits the enforcem nt of
cU3tol~ry contacts n~ 1 s v a very few torts.
in thi appr ch is whether th ist ls m ant to b

mac~ trAte~ courts ~fch, have juri d
c la m undeu customary law admini ter

The major difflcul~
xhau tive. C n

ctlon in procdd ing
y matter not cov red in

t' _ 1.r.t1 ,-'se e cntr n n cr s affirmativ.1y by atating tha a
oug it can legi};ltimately be argued th t the 11 t is
rus tve i view of thl! use of 'means" rather than "includes"

r~85 n

i ly have b n th int ntlon
jur1sdictio.~ cf '.:heUistrict

matters not cover d in the defination for, ,1 ~~
hat this would 1 ad to b.urd result ••12 {~......,

s tMU-

'tt~d that it could
o

agis

au m.!
1 tion e ourts olDistrict magistrates
eetio 3(2 of tho juri dic tion Act 13 be guid d by th

e 10 'o:-aery1:\ of 0 t::;ct ann tort even though it is exclud d
f ro- t e ist of su: j ~c"" ~" ~ect'0'\ 2 of thp. 1"l8g4..str'1t8 courts
~" .14....

As a ritlqu tr copntrant viel t is p per considers firstly th
!ntention 0_ the .eBi lature and secondly ch '. judicial re cti n to rd •

• vie • Both th rule of c~ntract1on and ju lci 1 uthority r
heavily against a construction that the legialatu could not hav
intended th bolotion of the .nforceb.1ity t)f tho e customary 1
contr c s n torts it does not provide for.

In t e case of aaloman V. SALOMal the court stated:-
• In a court of l~w and equity what th legislativ int nded
t b don_ can only b 1 gitimately a certained from hat it
ha chos n to inact either in expres rd or by re sonable ,.//
and io. 15.necas ary icatlon"

"n the can f RZ PO hS rx PART: TAY'J~a 16 it was pointed out th t
the use of the word ans onf i.nes the Xl res ion cone rn d to the
d finlti n her in contained. 1'hus th J of the word me ns in the
maalst t s courts Act, me nt that the magi.trnt s courts could not

pply any cu omary civil tter not cover d in the Itst.
Ru slat t s thatJ

1'he expression "mean" is xplllnatory and prima facie
17reatrlctiv. It means what th d finition says it m.eans"



Th r is ab lutaly thi - i 01 trat s cou~t Ac to r ult
or displac1 :his pr Th g of sectio 2 of the istrates
court A 1 clear, do not admit ny ot r an1~g by I ,11c ~lon a

rgues. the legis1 ture h s enacted \ gi514t10
1ch has r stricted th D1 trict ~ g1strat s court jurisdietio to
efft d subjects. Thus omitting custo~ry ontr ets and tort. It

c n b cone th t her 1 no eU8to~ry law in application as
concerns co r ct and torts. Thee haven totally abolishe. H ving
disc ad th !nt ntion of: th~ legislatur I n".)wturn to the s eoud

~}yI",I\
t of th critiqu to contracts vie namely, that t er 1s som thtng
in the judic tiv ct_ t inclu lve.o a1 customary cont~acts and torts
and th t by necessary 1m lication the co -t 0 Dict ict agistr te
mu t b. vtrtu of hi .ctl" be guided y customary la, contracts
an torts even tho'gh it i o&cluded from t i~t 0 t Sq ject i

1ct on 2 of th. magis r 8 court!-lAct.

It is absolutely difficult jn the f"fOC' o t}>p ~rfW' D pr of t e
81 tr~t s courts t to draw {rom the jud!cature t~t the 1 plic t on

sought by contr:"A NO\o.'REJEE argues thllt
tf If it. w re nly - catter of conflict ctween t~ countermporaneous

provisions it would be the b tter founded submission t t t
specific provisions of th enabling magistrate courts Act
would prevail over the general prov! ioU$ 0 the procedur 1

judic tu Q Act fo n espect rf the 5ubordl ,at court" the
judic ture Act is concerned With the mode of the exerc!
of their jurisdic ion rather than rovidi g the jurisdi.tion
it.elf••19

The pravi ion of s_ction 3 (2) of th ju ic ture Act is based on the
old rtlcle 200 t ~ at rlcanord r in council 1902 reproceded lat r
in ~ nya order in council and f1 11y in th Kenya (Jurisd1ction of
court an p n ing proc aings) r gulat on in 1963.2

II In all e 8 s ciV1.1 a criminal to which Africans are
partie v ry court

(a) hall be gut y Africans customary law so far as it is
,appl1c 1 -and 1.. not r p _gnant to justic and morality
011 - nconsiJtent with the order in council or any writt n law.
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(b) Shall d c1de all such c sa ccordin to ub 'l>n 1 1

justice a without undue 1 t 8

or procedure without e

the istrict magi trate court h ~e r used_to cc pt
e vh 1 01 t of c "ran na:ncly to f'01mrt t I!i.rjuri diction under the

, i !-..C t f i 1 t·h~ S P or 0 overr de the 1but tiOl\ Unpos d
y 'lrt ct.

T. th~ ca se of DOMINI OTKO JUMA22 the plantiff
suet n p r O~ for Sh' 564 as tiq' id ~ dama fo de mat ion. The
• ain~ifn 11e3,d .hat t af ~~ant bu ~d hi -c lttng htm a dog and

th .. :tr senco .," tJ..lrty peop • It ce pted that the

of c~r capa of ~ ,tt ttiuf defa tion oth in
for the def nd nt rai ed tbe preliminary obj ction that

Gac tor. ? of the ma' strates courts Act ~ in ufficient tc give the
ri ict1 n to ear th clatm und~~ it ~ustomary law jurisdiction

·0'\.'1 t!ncer e ct Lon tOn (~) of t em. ·!strate courts Aet Under
etlon 2 of tl~ ma i tretes courts Act a claim for def tion w • not

1ncluAcd th re;.n. 'T"hc cc urt cccepcad tM sr.;> nt and founded its
jur' :-d:!.ctl.onund r sect Io 1 (1 (b) of .he re gistrllteficourt Act.

ma e by t e co t to in ke the provision of the
juaicatur Act

rom ecision it 1 cla r t at the District ghtr tea courts
t ha ot cept d co 1 rant le point nor h v th y ought
to u ·37 out: auggested by hi'!'). n e1y o found th ir juri diction

d r eta jud C!l re ct.

The .igh courts ha go (! as far eg to hold Against his basic
premise! thi ar m nt arn~11 that spetion 3 (2) of the judicature
/tct is t clusiv of ~1l custOtnary contracts and torts in th ca
('If JOS....P1f ....M ~GT. f.?AT.,~. INA V. GATHONI- WAtNA A22the cour. helds-

"The judic-t.ure Act and the m~ 1strn e curt ct re
nact d on th SQ!1l day -tnftin opinion i relation to

the x,rcis un ~ the former Act o~ thp- jurisdiction confer d
upo magi~trat s by the 1 tter, thoro is 0 warrant for



accord1ne a meaning to the expre 810n "African cu tomary
lll".,:t ~ us •.d i. be j dIc t '1' tff~t' nt fr::,m t

GXPr_s ed b:\" the definition in l1la~l~'.:t"&t-:s ccuxt s Actl'.

I t e abov cce ~ ie espo dent cl atmed zhe eturn of fouX' • d of;~
cattle ~ ken away by the 'lp!,)el.l11nt,,,it out t _ f mers conaent , e is ... :lct

magis rrt.et: cot! t trying th~ e se tn ? irst iClstanC:l permit"'ed the
res ond nt/plantiff to c311 fresh ~rlt~ess'3 aft r both she and the

a..~p Uant/defendent had finished $i..vin~thE'i~ evidence. This OW' s d spite

obj etlan from the e£ nd t's counsel. The .~f ndan 0 the

hi~ co ~t a~nins4 an unfavourcble fi~l ju ~e~ent~ As rai ad

s veral g~~und of ppeal but the court .ld !~t find ~t n~c es.ry to he r~..

mo ·t·"~an the first one that tr. In! ~ ff shou ld MVC be n •..•"'L'"Ini te to

call for th~ evidence fter the defe dan had ft~i hed glvi g his evidence.
Oouns 1 for thy resfo dent Ilr~~c~ thet t _ccse in vcd a matter of

Afrlc n cu tomnry law and t~at by r n on of section 3 (2) of t judicatur'
"

Act the magistrate wos mp ~rdto dl~pDrt from the prt)c ure laid c!o~m by

the civil procedure rt les _~c hiGh court ,:j "~Qsr,.'~d..of ...,t.hf:...~~':;'1." a fo 10 I

(ll) n.~t he judic tur'e'j -t do ~ no deB - cu t m!'l')" 1a", ut th

mngi~tratcs court doe ~

(b) Th t the i tr~ .et m sistra c ~£fi "~d his ~uri ic 10 !rou

t.he gistrr.t_ cC'urtC!#.ct .•

(c) It w s de r that the rre cnt "la1m did not faU withtn ny
of t e c tegoriea laid down by se:tlon 2 of the mag1str t

courts l.c.t.

(d) Therefore this was~~t ~ matt r un~cr custo ry 1 w un I'
, .....

the maglstrat s courts A. t;. \

Th court accordingly held that the D!str ct ~&1 rate wa not

justifi d. . '/ reason of th judicat'.Jre flet in dep rUn:; fro e e rule of

court. One point is ver.y clear fl:'o~ thi:; clechion n 1y t. llli: tl e court

b.ad no hea1station at all in find 'nr. thet t,t.'" tort complai d "Tn not
24one 1 tude~ in e at utory 11 t d that it found the languag of

Act campi tely clear and una 19ous (\nc1 '~r 5<inor feel t e nf:od to e 11

•.•~o.~ZUCC~l r to discover th into t1 n : t.he ,g r.la;; r. Ti-

ther fore d1d not: accept tha section 3 (1) of t.he j'uc!:tc t.ur Act

was enlar tng the scop of .ectio 2 of the m?~ ~t·~tea courts ct r did

it feel the need to consit1 r doin3 80. linnc -t.t :nay be couc l uded 'Hith

no little doutbt that the view point of the court so rar haa not. b en th

one advocat d by contran nor is it likely th-t the court ~d adopt it in

futur •
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In h case of KAMANZACHIWAYAV. MANZATSUMA25contro's view

o the me ntng of section 2 of the magistaates,
considered. The high court explicity r r ct d

courts Act W Ii

it.

The fore inn argument suggest th t th magi tr tes courts Act

of.1967 h d!he he ff t of abol! hin~ CI s ..m&_ contr and orts

in ~enya. Anot er 1 nd-MS k ost-ind ~ nd~ ec le~' 1 tio havi any
de ll.ng wi 1,8 th j di .atu t of 1967

S_ccion 3{2) of t ~ct ada"

'The high .0 t an all subordil8to ~ urt shall b guided-b African cu ••t~m..'"try 1m" in chtil cases in w11.ichone is

more of. the pnrt!.cg "is sublee

far a$ it is applic hIe nd
to ~.tor affected by it 80

no epu~ant 0 st1c

and ..., or inc n.~ist~ t le"ith l\ ~r {tten 8 11J

d ci c a such c,o accorr1in. to ,ub ~ tice
lrl.tho\tt undue r~(9rd to techn' :ttie f r.oc ndc
wLtbout undue delf.y"

The Act in qu stio pro ide~ f.,!C t.C ~PI l1c t!on of customary law
but i its h t sppl cation inter 11~ h the 0 d co 0 ia' determinant
Ii 0 it i ap.. le bl~ a 1 130 fEu!' ~ •• ., t not repugn nt to
ju tice

clause "

nd mora !ty"

used by c

di cussed l.n lll!pt r 0

on1., . mascnr rp..'cc ,-!_ ~ fr~
th t he repugnancy

n cu •.to"Mary law, its

!nel si~n in a pos .~ndei'cndonc. 1C3-Q I't~_~.In can e at t~ithout doubt
that it is als~ ba~~ uocd to reject A~r{ en eu tomary law.

Sectn::!l:, ~hc ,7'('V .••..01 9 :. s ""'!t -t:)_. '" (? c f''"- j "!!1cature A.ct~
-. ""~.~.·"\n"'· •.....,,"":"...,., r~'l:-1~"""~ ~ ~~1 he -:l~l i.n!" ~. tors r present- . •.. .

n n of. t: .. r,:.s u 1- f .ne f etor' 0;:> r,te the I'!ourts need not for
thooe r nsons a_one aIlpl "!' Afric<ln custore<lry a"A' to the di pute. Th

~ction 0 ly c?ree " ..,. .., 'Or ...•"- . ~u tomary 1

? i t nguage
use t1v
i s1.,fr

r ber t* an l'U' d ::ory
r .s-
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" CUstomary law sball be applicable in any other ca which
by r son of corr ction of any rel vant !taua with ny
customary right O~ oblig tion, it is applicable that th
d f nd nt be tr ated al a memb r of the community in which
such right or obligation, obtai I and it 11 fitting and
juat that'the matt r b dealt with in advance with
custOlllaryin tead of the law that would otb nnS8 be

27applicabl •

In this tanaanian ordinance th wo~d "ShaU" is used but the word
- ided 1s not used. this one can be said to be mand.t?~ and ~t

di cr tionary. ALLOT onee submitted that the use of the word "guid d-
confers disc tion that discretion bing eo f red on th court.29

It 18 my humble submission that the provisions that th court
ar to b guided by customary law "i ambigous and that there could
b veral pos ible int rpr tations of "guided". It could mean that th
court hav unf tt red discretion on wh th r to apply custo ry law or
not how to apply it if they 10 choose. or that the court. only
have a di cr tion in the manner in which the law i to be appli d and
not in whether it should be or that th re is no discretion in either

tt r.

t

Gha! and MeAUSLAN in their book are more c rtain that th
ult is the conferment of a discr tion and contrast d~ pr • nt

30uology with th one it replaced. In this book ches two
i ers tate th ta-

~ Under th old sy tem the African courts were required to
administ r and enforce the African customary law. Under th

yst all court are required to be guided in civil ~ •
in which one or mor of the parti s i sub act it or

f cted by it. the provision th t t~ eouTts Shall b guided
by r ther than apply or admini t r customary la ) confers

same 1-c "etion on all court to depart from th rul s
of cu tomary law s was formerly couf red only on court.

'1 31in th B~it18h co on1al sy.t~l

According to thes two writers s ction 3(2) of the judicatur
Act 1. not mandatory. The courts mayor may not apply eu tomary 1 w
in det rmtn1ng di put s before them.



-~ ..
Th judicature Act do 8 not give the courts cu tamary 1 v

Jurisdiction but provid 8 th with proc4dur. The jurisdiction 11
32provid by the ststr t s courts Act.

H nee the former has nothing to do with the application of customary
1 w sine the courts have a discr tion a8 to its application.

There has been sinee independ nee gradual replac nt of African
customary law with statute law. This gradual replacement i driving
eustolD8Jrylaw out of the leg 1 stag in Kenya. For instance in the
field of land law 11 clsto ry 1 nd law, has been replaced by th
various land statutes in operation in this country.33 In the field

of crimm 1 law, African cueto 1'1 criminal law has been replaced
by th ltaw.34 •

The 1972 law of succession Act has th effect of replacing
customary law on IUcCasion. This Act il based on recoanendations
made by the commission on the law succe. ion which the 1 te President

of th R public of Kenya appointed in 1967. Prom its recommendations
it can b- concluded that the commission understood only English way
of li£ and English type of 1 ws .s well. This is the way of life the

law of succe sion Act of 1972 giv s aff ct. The Act makes an
aSlumption that all people hav one concept of good life.

Since African customary 18 allowed to apply in Kenya ther i8 no
10 lc in thia t -._gradull replacement. The Western thought about

African customary 1aw(th African 1s a child his 1v is a child law
which has to be chang d) seems to have influenced the post-independence

legislator. It is therefore not surpriavngthat. not only do
hav £ngl1 h speaking Kenyabut mo t of the law we have is based on

stem thought of good 11f. Those advocating for the gradual

repl e mant s y that it 1. necessary on the mietak n view that African
eu toma1'1law is static and do not keep pace with the rate of ~.

development ,taking place in this couatry. 1 am totally opposed to
this argument on the ground that African customary law 1s capable
of chaaging to acc011lQOdatethe changes but the change n ed not
b in line with the western way of life which the legi t1atorsJ:~

magi.tr tea and jUl,ldgesmanning the appropriate governmental organa
have gf..vn effect .inc 1ndepenc1enee.



Having .een the attitude of the 1 gislature the author now turns to
35the altitude of judici rye In th cas of MAANGI the high court of

th public of Keny held that th African law of administration of
e tates was not law.

36A similar vi w was h Id in th as KIBIEGO C se • In this c s
the court refus d to pply the customary law governing the administration
of stat s on the ground that it was medi valor primltiv and instead
applied the probate and administration Act of 1881 to Africans. The
jujge a. the 1 gislator i not willing to apply African customary law.

In conclusion the post-tndep ndence legislatur and the judici ry
have in effect abolished customary law. Ita application is a myth nd
not reality. Accordingly customary law has no place in Ex-British Kenya.



CHAPTER THREE

FtrrURS OF AF lCAN CUSTOMA Y LAW,

Ha~ing at bl! hed thet Kenya law today remains an imported legal
aYlit m unfamiliar to the valt majority of the, I,citizen. the author
in this chapter conc ntrates on the qu stion as to whetb r African
cust ry law has any future in this country. Inspite of ita troubled
hiat y 1 regr t to conclude that it has no future.

e ~f th rea ons for my view i based on the teaching of th law.
The recruitment and the training of the magistrates and judges shows that
there is no possibility of abadonlng western way of life which has
influenced law making in Kenya. The succession Act of 1972 ia iliu trative
of this point. The reco ndations of the commission was based pur ly on
western thought of good 11fe. 'nierehas been no reactionary movem nt
since Kenya attained her independence up to now. The legislators
magistrates and the judges have shown their intention to carry the

volution which t~ok place ince the beginaing of the colonial period
through to co plction.

Another reason is that African customary law is being bettered,
le islatively by the post-colonial government. The continuity of this
t_ndeney will soon wipe out customary law. It therefore ha no future
in this country. Thirdly the pressureo being applied in nearly all
a peets of life threatens its future. These are geared at bringing
tremendous changes in all walks of life. With these chanaeo customary taw
is becoming insufficient and inadequate to govern the changed mod rn society.

Fourthly nearly all the parliamentarians and those: called to
p rticipate in the wo~ of reform are formerly educ ted in the western sen e.
These will ther fore tend or have tended to champion t English though
of good life and reject th Afr.can thou~~t of good life expressed in his
law.

Firstly, the elite group which forms the propett:t d class(the class
th t ha$ modelled ne rly all the legi. lations) ha gone '.,~!=terni.n all
walks of life. This c188s has disassociated itself ,nth anythi African.
This ha undermined and will ',continue to undermine the African eoncept
of good life reflected in his law. If this brain wasting of the elit
group in Kenya continues it will soon blot out any remaining customary law
1f any.

(



The 1 th reaso y I maintain that Afric n customary law has no
future 1n thi country i~ that the v rmnent h • continued to ace pt
r co ndation nd e ct d laws 1n accordance v n to th s ar a
wb r constitutionally ev ryone 1n Kenya is e~titled to practice his
person 1 1 37. A good ex p1 of the e r commend tions r tho. of the
eotXllll.sionon the law of rr1 g and divorce and also tho•• 0 th law
of succ sions. l~ reports of th se commisslon found their way in
to th national assembly respectively and matured to the marriage bill and 1.
of cc s ion Act 1972.

If th se pre••ures continue to pile and if th re J~'3 i~t ~eem to be
any rernible ehan of policy and altitud towards African cu tomary
law It i a logical conclu ion that African customary law 1s on the way
out of this country.



CONCLUSION a

Und l' colonial rul cu tomary law in enya was isolated from th
law imported from Europe and releg ted to a secondary position. With
the fir t t nt tive and limited established of a Briti h presence, the
inglish law wa introduced mainly for the benefit of British subject •
The indigenous population remained subj ct to their own laws, with no
mol' than some administrative intervention to prevent the grosser abu s
and the so-call d inhumanities.

Thus, wher Britain claimed no move than a limited overlordship
or protention, the continuence in force of the laws of uch communities
was allowed. The fir t l' ason why the Britain allowed the contuity
of fr1c n customary law, to me appear to have been one of economy.
The s nior British staff available to carry out multivariou duties
of admini t ring newly acquired territory were never sufficient to
provide a judicial service capable of handli.g all the cases which the
African population had been settling and continued so to do in
accord nce with their traditional modes or arbitration and adjudication.

A s cond reason was the de ire to preserve tranquility. Leaving
the inhabitant under their existing and familiar customary laws seemed
li elier to promote harmony and a ready acceptance of British over rule
than would an attempt to force them to live under an alien law.

Although application of African cu tomary law was allowed in
colonial Kenya it was n verthel ss l' strict d. Of all the re trictions
upon the application of eu tomary law during colonial period include
th te t of repugnancy to justice and mor'lit nd the inconstitency
clauses.

In po t-independ nt Kenya application of African customary law was
llowed. Thi l' cognition haa been l'1nforced by the provisions of the

various post coloni 1 1 gislation which p cLf1eally instruct the
judiciry to h ve proper regard for n tiv laws and customs wher they

re pplicabl and not repugnant to justic and morality.

In colonial Kenya a British judge in Kenya could advocate a
B it h standard of loorality in r etermining ,\.,~tatAfrican customary law
rule would be applied in a given legal situation. What is the
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po81~ton today when 80 many o~ the h1ghe~ jud1cla~ and all o~ practically

11 of th 10we~ judiciary ar nationals of the count~? Th first point
st ~emember he~e is that the contempora~ judge in Kenya is usually

an African but he may not be of local o~igin. Hence are likely to
b~ing eultu~al p~ejudices with them as were British juds s befor them.
And even whe~e there i. not such a groS8 deisperity of national origin
b t n the jud e and jud d. it 1s often the e se that judge does not
come from the particular locality whos law he i8 administering.

Al ugh applic tion of African cu toma~ law has be n r cogni ed
in Kenya a number of statements and 1 gal scholars ent rtain a deliberately
negative appro eh tc-,customary law. ~Tb,eyhav since independence
advoeat d a policy that would remit customary law .~ply to disappear

ither gradually or more rap1dly and would replace it with modern legal
1.st 8 borrowing av 1 from oreign systems, especially those of the

Ii ~st..

Legislation has dealt with cust~ law in various ways. Some
stat.uteshave boliahed or amended particular rules of cu tomary law
whi1 110wing the field of law of whieh they are a pa~t to remain in
tore. For instant land law legiUations bav abolished African eu tomary
land law, the constitution Act has abolished the African eustomary
crtminal 1 tc. These statutes have the effect of abolishing the
app1ic tion of eustomary 1 in the fields which they cove~.

It 1n my view that 80 a~eas of traditional law are more subject
to change, restricti(,n or abolition. For example, law p rtaining to
eeonom!se activities is bound to change more profoundly than 1 M in
other fields. Thus, customary law is being transformed or i disappearing
entirely in the domain of commerce, cont~acts and to~ts r lating to
business relation. labou~. credit p~actices etc. This process is a
response t.othe f It need to abolish the legal rules which hinder the
develo~nt of'Industry and cOmQ ~ce. The process 1s facilitjt.d
by the fact that customary law was nav r well developed in these a~eas.
Purtbermor the local population is not as de ply attached to these
part. of their traditional law a. they are t.othe legal rules pe~talnlng
to .tatu., family and land future. This is so becaus p rsonal law
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d 1 law embody mo.t of th cultural values of the society.
re • it is I'4"f view that in some area. traditional law should be

chan d r stricted or abolished it is my feeling that cu.tomary law
.should be r ta1ned in a number of fields because it is the body of

1 suited to th African society. Law must be expressive of the
v lu ystem of the society it seeks to serve. Hence customary law
which was nerated by the African society and which developed within
it refl cts the cultural and social patterns of the population to which
it pplies. Consequently customary law must be retained to regulate

tters concerning personal status, marriages. filiation, inheritance
and la r 1 tlons. The e 1 ws should remain in existence partly because

y not hinder economic d y lopment and partly because it would
be pol1tically and practically difficult to change them.
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