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INTRODUCTION

While modern Independent Sovereign African legal systems do
incorporate some elements of traditional customary law, they inevitably
tend to reject what was the real essence of Custom, Before the advent
of the European bourgeoisie community in Kenya, custom was sufficient
for the regulation of aspects of social life, It settled all, social,
political and econmomic problems as well as family matters, community
exchange and criminal law matters,

The coming of the British and also the Development of the present
monetary economy (market economy) diminished the efficiency African
Customary law as a source of law in Kenya. Due to speedy social,
economic and political development it is difficult to say with certainity
that customary law is sufficient to regulate the present complex
modern societty., This is so because African Customary Law developed
as the means for regulating the social relation of members of the
same community (tribe) leading the same kind of traditional life,

It is for this reason that enactment of new law (statutory law)
has become necessary in a number of fields,

One example where statutory law has been necessary is in the field
of commerce, In this branch of the - law there was no indegenous basis
at all to regulate commeecial friction, since customary law anticipated
only a limited number of contracts, those knowmn to rural life,

Another area is the field of labour law, According to the
traditional notions, work was so much of earning a living., The idea
of contract in which one undertook to work for a stranger for a wage
was unthinkable in the African traditional set up, A new labout law
had therefore to be established once there was a salarle%kwo;k ﬁorcn.
Labour cruflicts, were unkown in the ~~~ "1 African wateh&orial set
up and there was no indigenous law as far as this field was concerned,
Laws therefore had to be passed to resolve master-servant conflicts,
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International trade, development of modern administrative systems
financial institutions, police, health and educational services and
public works have all been newly created since traditional structures
provided no foundatlon for them, enactment of new law has/was been necessary
to regulate them, From the above observations, it can be concluded that

custon ig not curreantly a living source of law in Kenha.

1t is usually a subordinate one. In the semse that *he l\egislative
may by statute deprive a customary rule of legal status and in many
systens, the test which courts apply in determining whechsr a custom
is fik for legal recogaition incorporate such fluid notions as
repugnant to justice and morality which provide at least some foundation
for the view that in accepting or rejecting a custom courts are
exercising a virtually uncontrolled discretion.

It is unfortunate that the meteoric development of Kenya on to
a modern nation has necessisated the gradual but syre replacement of
African customary law by Britishsytype, imported legal systems, Hence
it can be concluded that Kenya law today remains an imported legal
system, unfamiliar to the citizems, Even in the statutory area nearly
all Kenya statuces are substantially the same as the equivalent English
statutes.

Inspite of all aforesaid this paper aims at showing that
application of African customary law exists as a legal fact, fully
recognised by the law and also gives a critigue to the methology that
custom is a living source of law in Kenya as provided for by the Acts
of parliament, The paper traces the systematic, decimation of African
customary law from the time when British colonial rule was first imposed
on unwilling populace up to the present day, noting in the course of the
tracing the measures taken to aust African customary law in this country,

The paper falls in to three chapters, The first discusses
Application of éus:omnry law in colonial Kenya as well as the administrative
and legislative measures employed to aust it in this country. The second
chapter examines its application in Ex-B8ritish Kemya and the legislative
measures adopted to aust the same, In the last chapter the papers
concentrates entirely on the future of African customary law in Kenya.
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This chapter ta:es the story of customary law from
the year 1886, before which date African customary law
reigned suprene in thi. country and traces the strugcle
for survival up to 1963,

Since African customary law can thrive best only
under the ripght social conditions attached to its oun
values it could not have reigned suprene in colonial
Keayae A1l too often one finds tbatthaaaﬁoﬁ.tyef
the whites in colcmial acnya catertained lecuriocus aotions
regarding African legal idea and institutions, varying
from the vague scepticism of those who thougiht that there
Wmmmwmmmwamammmm
of Euxropeans to those who while adnitting that there was
such laws. Yetl dezand a whole-sale eradication of uhat
exists and the substitution there fora of imported
Bauropean ilogal concepts. IThis narrow attitude stems from
the approach which judges everything Africanm in tems of
Buropean standurds and values which disnisses out of hand

A3 a matter of illustration of these vax-.iims viewm of
the colonialistas the author will consider the viecus of
the missiconaries, adninistrative oificers, sovcial
anthiropologists and finally the judicial officers. The
nissionaries especially those of the older generation were
accustomed to ropard African custonary law amnd ocuatom an
mere destestable aspects of paganiss which it was thedy
duty to wipe out in the name of chiristian civilization,
. They looked upon Afriecan enlture as an undiffeorentiated
nass of custons, vituals and inhuman practices and that
there was litile that could be said for its vecognition as



part of the social order, consequently, to them (missionaries)
custonary law was bad and had to be abolisbed.

The adninistrative officera sutertained a different
view from that of the missionaries. These views were better
expressed by two adaministrative officers namely SIR TMARRISON
and LUGARD., lugard's view is that the African is a child,
hig law is a childs law "'which has to be changed as he
becomes an adalt with development and becomes the adults
Yaw,

313 THARRIZON formerly a District Cfficer in Kenya
once said:

¥I soon myself struggling with graver questions
root of tropical administrator. Should we
overvide native custdms some of which are

in conflict with our western standards of
ethiens?.ess The migsionary of mm m no
difficvlty in answering these
m&mmmmm,m&tym
to destroy them and substitute a higher laweeso
The District Officer cannot follow this line
of condunct. In theory tha District Officer
says that bis policy is the mmmm of
native custom so that it may approximate
more nearly to we baﬁm to b& a

higher standard,® — =TT

P

It can be observed that unlike the misasionaries, the
adninistrative officers did not advocate whole-sale
abolition of African customary law. Instead they called
for gradual replacement and modification of African

customary law though understandable differences between
mwxuwmmdmm of law
was part of the law., EVANS PRITCHARD stated as follows:



"There can be no separate displine which restricts
itsel? to as atudy of primitive societies, It would
be pointless teo try to interpret the religions cults
of primitive peoples except in temms of a general
theory., A theory of the fundamental nature of law
which must clearly cgver the Xaum of both civilised

and savage peoples.”

The views of the judicial officers were to the effect
that African customary law should not be allowed continuity.
Most authoritative judicial promouncement on African customary
law is found in the following extract from a case called RE
SOUTHERN Their lordships mof the Privy council

"Sometimes are so low in the scale of social
organisation that their usages and conceptions
of rights and duties are not to be reconciled
with the institutions or the legal ideas of
civilized society.s... On the other hand, there
are indigenous peoples whose legal conceptions,
though differently developed are hardly less
precise than our own. When once they have been
stnc&admdummmdthoyanmlm
Iaw. LAY

CF NAIROBY
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And this approach has found statutory form in the definition
of law contained in the Southern Rhodesian constitution of
1961 which provides in part that law means

55,72 {e) any unwritten law in force in
Sou Rhodeaia other than Afvrican customary
lan*.

The opposite view is now bang eastablished through legislation
m&mawmwmajmwmmm.
Thus, in Kenya the Evidence Act provides that the courts may




take judicial notice both of written  laws and of all law,

rules and principles, written or unwrittem, having the
force of law.

Due to these varying views of the colonialists it can
be stated that the arrival of the European colonial power had
far-reaching impact upon African legal systems, In fact
a dual system was established. This view point ig backed
by the following extract

#"The arrival of Buropean colonial powers wrought a
fundamental revolution in African legal arrangement
the results of which are with us today. The
nature of the krewvolution varied some what with
different colonial powers, but in general each
power introduced its own legal systems or some
variant of it as the fundamental -and general

law of its territories, and, second, pemitted
the regulated continuance of traditiomal

African law and judicial institutions except

where it ran counter to the demands of colonial
adninistration or were thought repugnant to
civilised ideas of justice and humanity."7

Thus with the establislment of a British presence in
Kenya the English law was introduced mainly to govern the
British subjects and those others who fell under Britain's
protection. The indigenous population remained suhject
to its own law. African custemary law was therefore
recognised in colonial Aenya. In theory therefore the
policy of the British colonial adninistration was to
interfere little with the administration of customary law.
This ig evidenced by the fact that the colonial legislator
pemitted the continuance of customary law save where Lt
ran counter to the demands of the colonial administration

or was thought to be repugnant to Buropean ideas of justic
humanity and morality.



In 1807 the British governmment in London passed the
East African Order in Council which hecame the judicial
basis of the British presence in adainistrative capacity
in aenya. Irrespective of how much disastified African
customary law must have beem to the British govermment, the
colonial government recognised through the 1897 Order in
Council the existence and the continued application of
African customary law in the territory as part of the law
of the land, The Order in Council empowered the commissioner
to make rules which would give effect te African customapy
law. Pursuant to the power the commissioner enacted the
native courts regculations of 1898, These regulations
recognised the inherent jurisdiction of the existing
Chiefs and Councils of Elders among the African
commmnities to a policy African customary law in respect of
all matters civil and criminal which were referred to them
or brought to them for settlement,

while the 1897 order in Council implicitly provided
for continued applieatinn of African customary law within
the protectorate it in essence disallowed it by implication.
It gave the commissioner of the British Bast African
Protectorate power to make laws for the peace, order and
good govermment, With these powers it is mmot difficult
to visualigse what the commissioner was capable of doing and
could do at will, He could legislate any part of customary
law out on the ground that it did not ma%e for peace, order
and good government,

Section 52(c) of the Order in) Council impliedly
disallowed application of African customary law. Under this
section the commissioner was givean power to éisaiiow any
native law and custom or part thereof which in his opiniomn
was devoid of humanity and justice or change it in the

interest of justice and humanity. With thiés power the




Commissioner could disallow any customary law on the ground f
that it was devoid of Immanity and justics.

In 1002 the 1807 Order in Council was repealed by
the BEast African Order in Counecil. The relevancy of the
1002 Order in Council to the application of African customary
law is that it recognised it by stating clearly that African
customary law is to apply in all civil and criminal cases.
Section 20 of the 1902 Order in Council allowed to be
guided by native law and custom where all the parties were
natives, ettion was not mandatory in that the courts
mm@ Hence the courts could refuse to be

guided.

N :

Another land-mark legisliation of the early colonial
era which had something to do with the applicatior of
African customary law was the courts Ordinance of 1907 under
which the governor was given power to make the native
tribunal rules of 1908, Under rule 10(1) the governor was .
either required to grant recognition te the authority of chiefs
and councils of elders opr village headnen over their
communities if the authority and jurisdiction were exercised
under African customary law or could grant such orders where
they did not exist to chiefs; councils of elders or
village headnen, provided that the jurisdiction was to be
exercised in accordance with the rules made by wvirtue of
the second mb-mtirm.s

The native tribunal ordinance of 1930 is another coloni
legislation which had something to do with the application
of African customary law. Under this ordicance a mative
tribunal was authorised to admirister the native law and
custom prevailing in: the area of its jurisdiction so far ¢
it is not refugnant to national law, justice or morality or

\\
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incongistent with the provisions of any order of the King
in Council eor with any other law in force in the colony.

The ahlove colonial pieces of legislations indicate
to us that African customary law in colonial Aenya existed
as a legal fact, fully recognised by statute law., However
its application was to some extent denied by the imposition
of certain limitatioans,

Section 48 of the 1898 native courts regulation imposed
atﬂngmt limitation on the application of African customary
lawe. Under the section the sub-commissioner and the collector
in each respective province and district could exercise
administrative powers over the procedure and punisiment used
by the African tribunal within their localities. This was
actually a great limitation on the work cf the tribunals
in the application of customary law. By such a limitation
the colonial legislator gave by one hand and toock away kwith
the other, Hence African customary bhad a limited
application,

Section 13 of the native tribunal order of 1908 provides
another legislative limitation on the application of customary
lawe Under tlis section surbodinate courts were given
supervising powers over the African tribumals which in effect
had statutory jurisdiction over African customary law matters,
The effect of this section was to negate the application
of customary law as allowed by the 1802 and 1602 corders in
council.

Another and most important statutory limitation on the
application of customary law in cclomial Kenya was the
repugnancy doctrine., This doctrine was embodied in the East
African Order in Council of 1902, This Order in Council

provides ’\\



"Iin all cases civil or eriminal to which natives
are Fﬂm“’ every court.eees shall be gﬂid‘d by
native law so far as it is applicable and is not
repugnant to justice and morality or inconsistent
with any order in council or ordinance or any
regulation or rule ua% under any order in
council or ordinance.®

Of all the limitations upon the application of customary
laws during the colonial period this test of repugnancy to
juatice and morality was potentially the most msweeping,
for customary law could bardly be repugnant to the traditional
sense of justice or morality of the community which still
accepted them, and it is therefore clear that the justice
and morality of the colonizl power was to provide the
standard to be applied. Thus a question arises at to whether
the judge and the administrator could follow principles of
justice and morality in Britain or justice and morality among
the communities they were serving. In the view of the fact
that most of them were British, it is expected that they
were to follow those of the indigenous commmities. This
clause was in effect msed by the colonial legislator to
abolish indigenous principles of customary law. The colonial

_ legislature took the view that indigenous law was a childs

law and accordingly rejected it through the device of these
legislature limitations.

In % Kenya appeal of LOLAITITE OLE NBINONI V. NETWALA
OLE NEBELE , which concermed a claim to blood-money in masai
law EDWARD 0 wondered obiter about the repugnancy of blood-
noney; The court of appeal went on to hold that it was
repugnant to allow a claim to be made 35 and 40 years after
the homicide complained of.l}



The doctrine of repugnancy also arose in the case of
GWAO BIN KILIMO V. AISUNDA BIN IFUTI.)? This was an
application to the Tanganyika high court for revision of
a surbodinate court's decision. A decree~holder had caused
the attaclment of cattle not belonging to the judgement~
debtor, but the debtor's father, one Gwao, on the ground
that such attaciment was justified by customary law. The
lower court upheld this attacimient; Gwao now applied to
have thess cattle restored to him, :

The first question was whether the native law and custom
of the appropirate tribe ~ the Turu tribe of Tanganyika -~
justified the attachment, In other words was it Just
according to the conception of natural justice and morality?
The court held that the relevant customary law in guestion
was unjust on the ground that it was repugnant to the
English concepts of justice and morality.

WIILSON J said as follows in this case

®To what standard then does the orider in
cotimcil refer - the African standard of
justice and morality or the British standard?
I have no dombt whatever that the only
standard of justice and morality which a
British court in Africa can apply is its own
British standard,"13

Thus in colomnial Africa: a British judge could advocate
a British standard of morality. The author is worried in
that he does not see how coxild the morality of the commwmity
which atill accepted it be repugnant,

In the case of Re G4 the doctrine of repugnancy
was also considered, © 1In this case the Kenya supreme
court opposed strict customary rules about custody to

g {
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what might seem fair and lmmane, The young Adikuyu child in
question had lost her parents as a result of man mau
emergency and was in the custody of a well-to-do Nandi
womane It was agreed that this arrangement was for the
benefit of the child, But the child's uncle claimed the
child vnder kikuyu customary law as the child's lawful
guagdian, The learmed judge MILES J held that English
law should be applied rather than Kiluyu customary law.

He thercfore invo%ed and applied the English rule of law by
which a parent has a legal right to custody of a child as
against any stranger,

Annther legislature, limitation on the application
of African custemary law was the inconsistency clause.
This clause was enbodied in the 1902 Order in Qatmc:u.‘

Article 20 of the order in council states

", e0e Or inconsistent with any order in council
or ordinance or any regulation or rule made under
any order in council or cordinance.®

It can therefore be concluded that this clause was used to
negate the whole purpose of recognising customary laws.

Now, baving seen how the: colonial legislature rejected
the efficiency of customary law in the colony through the
legislative limitations. I now turn to consider the
attituds of the colonial judiciary on African customary
law. It is my submission that the judiciary was in ne way
different from the legislature in colonial Keaya.

Colonkal rule recognised a dual legal system.
There were those courts administering Buropean law and
those adninistering African customary law. To the English
courts customary law was quite foreign and was therefore



a question of fact at first instance or one which the
courts muat accept npon its declaration by pative courts.
This principle that African customary law was a fact to
be proved before 'the English courts was emphasized by
the Privy Council in 1016 ir the case of AWCY V, ATTAm, 1S
Their lordships in this case stated as follows:

As is the case with all customary law it has
to be proved by calling witnesses acquinted
with the customs . Until the particular
custons have by frecquent proof in the courts
become notorious that the courtas will

take judiecial notice of them,?

Consequently in detemmining which African customary
law rule was applicable the colonial judge preferred the rule
established Ly evidence, To him African customary : law
was not Law,.

: The court in the case of SAIDINI d/o ANGORI V.
SAIBOKO MLEMBALO expressed a similar view. The following
passage from the judgement of the court illustrates what
the colonial judge considered as better rule in finding
the applicable rule of customary law,

"The courtas below have found it a difficult case to
decide mainly because they have been unable to
umtwammmwymm
customary law on inheritance by daughter

When a person dies without male m
In this present case m&mmmxnm
tm W to be m valié m

: "“«,mmﬁmwwumm
t@ natural justice or morality. But ‘before
thi court would apply customary law which
imposes a disability on women as in this case
we sust be satisfied as to the existence and
general approbation of such customary law.
Even if there is such a local customary law
pmcm#agmm“by&ﬁ@tmm&hby
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no means ceriain, no doubt it will eventually
disappear as it has already done in some parts
of the territociy.”

In this case the covrt ™Yed ir favovur of the
daughter on the ground that the :vie had not been adequately
established by evidence. Thus to the colonial judge
Africar customary law was not law and had to be established
by evidence.

In the Keayan case of &IMANI V., GISANGA'’/ 4 similar
view was expressed. In this case the learned judge was of
the view that the crvs of proof to establish a particular
customary law rests on the party who relies on that law in
support of his case. In this case the judge gave judgement
to the defendmnt since the plainti#¥ failed to call
sufficient witnesses to prove his case. The relevant
customary law in this case was not applicable on the ground
that it was not established by evidence. This is a clear
Mcation that the judge did not take judicial notice of
the relevant Afirican customary law as he did to statutory law.

In the case of LGWAO BIN KILIMO V., AISUNDA BIN IFUTI'®
the decision of the court was that the existence of a native
law which would if applied justify the procedure was not
satisfactorily proved.

Apart from the rule established by evidence in many
systems the test which the courts applied in detemining
whether a custom was fit for legal recognition incorporated
such fluid notions as that of repugnancy which provided
at least some Toundation for the view that in accepting
or rejecting a custom courts exercised a virtually uncontrolled
discretion.




in econclugion I au obliged to submit thal although
African customary law wvas recognised by tke colonial
government in Reaya iis application was made impossible by
the legislative lTimitatious, Toas both the colonial
1«@ and judge hamered the first mails to the
coffin of Afprican customary law in the country.
This was clearly done by the fluid notioms of repugnancy
and other statuto vy Iimitations i{uposed oun its anplication’
which had the effect of rejecting it,



CHAPTER TWO3
CUSTOMARY IN EX-BRITISH KENYA

This chapter traces the history of African customary law since
iddependence to the present day, In this chapter I will address myself
to two important questions, namely; Ts African customary law a legal
fact, fully recognised by the law in Kenya? And is its application
a myth or reality? As an answer to the first question it is without
little doubt that customary law exists is fully recognised by the law,

The coanstitution Act of 1969 is one of the most important statutes
which recognise the existence and application of African customary law,
Section 84, (4) (c) of the constitution proceeds to recognise the
efficiency of African customary law (only in areas of»ggrsonal matters
guch divogce marriage, inheritance, Status,custody of children) and such
like persenal matters, The magistrates courts Acts also do recognise
the application and efficiency of African customary law in Kenya., This
statute is to the effects that while the High Court has original and
unlimited juridduction “in il 'matterw,;civil 'and ceiminal,the ¢ magistrate
courts only have jurisduction to entertain any civil claim in matters
which concern a claim under customary law according to section 10 (1) of
the Actl what is meant by a claim under customary of the Act2 include

such matters as are contemplated by sect1on"§f:54) (c) of the 1969

constitution ! La. r UF LAW
UJRIVERSITY GF NAIROB.
v:.,'] AP ff: | iR ARY

Another post~independence statute which recdfnises the efficiency
and application of customary law in Kenya is the jurtﬁé%tgéi Act, &4,
Section 3 () of the Act provides for the application of customary law
in civil matters,

Section 60 (1) of the Kenya Evidence Act 5 provides that the
court should take judicial notice of all laws, rules and principles
written or unwritten having the force of law, This provision seems
to embrace customary law, by providing that, though unwritten it should
be judicially noticed by the courts.

The above stated post-colonial statutes affirmatively answers
the first question thee author addresses himself to, As regards
the second question the author of this paper maintains that Ex-British
legislative dealt a death blow to the efficiency and application of
African customary law,
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The position of customary law as of the end of the colonial period
characterised by the fact that it was unwritten and applied separately
was considered unsatisfactory.fllt became generally accepted that all
crininal laws should be written and uniformly applied ;U/Thus in the
conference on future of law in Africa held in londom in 1960 {t was
racommended that the general criminal law should be written and mot
unwritten and should be uniformly spplicable to persons of all commmities,
It was also hald that this criminal law might be supplemented where local
cireumstances render, it is desiraeble, by particular local criminal
laws applicoble in defined localities provided these are not held

to be discriminatory in their ap?licgtion to the partisslar sormumities.

The African conference on lecal courts and customary law held in
Dar-g¢-s2l2am in 1963 stats that}
“Every country accepted the princiéle that the penal law
should be written and that the present position in gome
countries, Meveby atritten srimtial ofIl:i:ss cuisted

e st

zide by side with a written penal code must be altetaé“6

The constlitut.dom of Kenya enshrive this principle, Section
73(3) provides thats
* No person shall be convicted of a criminal offence unless
that offence is defined and the penalty there for is
prescribed in a written law"

The post-independence statute has the effect of abolishing African
customary law.

One can argue that ite application ig capable under section 60(1)
of the Menya evidence Act 7 in that the court should take judicial notice
of 1ts existence, This infact cannot be the case gince section 3 of the
1969 constitution Act provides thatj

“This constitution is the constitution of the R@public
of Kenya and shall have the force of law through éu:
Fanya and subject to secticn 47 if any other law is
incensistent with the constitution, This constitution

| shall preveht.and the other law shall to the extent of the
inconsistency, be, wvoid"”
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Accordingly the constitution is the und norm and all other legal
norms must comply with it, Hence the Kenya evidence Act being an
inferior norm must comply with the constitution for it to be applicable,
Giving it an interpretation which would be cohtrary to the comstitution
would be illegal., Although the provision seems to embrace African
customary law By using the wor# “unwritten" the court of appeal in
KIMANI V. GIKANGA® held that when African customary law is neither
notorious nor gpcumentad it must be established for the courts guidance
by the party in:;ﬁéing to rely on it, This is to the effect that African
customary law is not among the laws which the courts siould cake
judiclal notice, It is therefore clear that there is at present no
room for the annlicatfion of the customary criminal law in Kenya in its
traditional form. It has totally been abolished, ,;v//

One civil law the ex-British legidlature has equally contributed
to its non-application in Kenya. The first post - independence legislation
dealing with African customary civil law is the naoifstvatas ~nurts Act of
1967? This Act aholished African courts and other courts to which
appeal lay from Afré&an courts and creates a three tier hievachy as
followss- District maesistrates courts, Besident magistrate courts and
the high courts., The possible assumption for the intergration of the
courts and application of customary law would have been that most of
the judges and magistrates are now natives who are often as familiar
with native law and custom as the members of customary courts and also that
they have the added advantage of legal training and experience while it
is true that majority of our judges and magistrates are now Kenyans, the
same cannot be said if the claim that they are as familiar with or
knowledgeable in customary law, This is so because most of the members
of the bench by then were trained outside Kenya and did not therefore
receive any formal training in the variou$ facts of customary law, A
good number of these judges and magistrates had very littla contact
with the operation of African customary law in their native logalities,
but even if they had full contmst, thay arse usually posted outside
their home areas, Often members of the bench trained abroad find it
easier to apply English concepts in circumstances where they are required
to apply rules of customary law,
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it may be argued that most of the members of the bench are now
being trained either at the University of Nairobi or Kenya school of law,
A counter argument would be that no African &ustomary law is taught
in thaese academic institutions so as to equip the judges and the
magistrates with the required experience on customary law, Also these
instituti#ons do not have any direct contact to the African customary law,
Once trained they are posted outside their respective localities, In
these new areas most of them appear foreign te the customary laew applicable
there, They would as such reiuse to apply it since they do not know it.
There is therefore doubt that the products of these institutions have
an edge over their counter parts trained abroad and may be in a much
stronger position on being appointed to the bench to apply and interprete
customary law,

Secondly, the magistraces courts Act gives the District courts
jurisduction only in civil matters and not in criminal matters, This
district magistrates civil customary law jurisduction is dexived from
aection,fa(l) of the Act which reactsj

% 10(1) A Dietrict magiscsate coust Suudli uave and exercise
jurisduction of power in proceeding of a civil nature
whete either

(a) Theé proceedings concern a claim under customary law“,

This has the effecting of disallowing African customary criminal law.
Above all, not all civil customary law is given effect under this Act,

Unlike in Uganda and Tanzania customary law in Kenya is defined
not in terms of its nature but in the contents of its subject matter,
According to the magistrate courts Acgﬂa claim under customary law is
defined in the interpretation sactiontiif‘ The section readse

“In the Act except where the concext otherwise requires

a claim under customary law, means a claim concerning any

of the following matters under African customary law,

(a) Land held under customary tenure.

(b) Marriage, divorce, maintenance dowry,

(c) Seduction or pregnaoncy of an unmarried woman or girl,

(d) Enticement of or adultery with a married woman.

(e) 'Matters affecting statues of woman widows and children
including guardianship, custody adoption and legitimacy,

(f£) Succession both testate and intestate and administration
of estates except as regards property disposed of by

s . written law, »
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It can be observed here that the Act omits the enforcement of
customary contacts and all save a very few torts, The major difficulty

in this approach is whether the list is meant to be exhaustive., Can

the District mapgistrates courts whick, have jurisdiction in procddeings

concerning a clainm under customary law administer any matter not covered in

the 1ist? Fugene Contran answers affirmatively by stating thats
"Although it can legiktimately be argued that the list is
exhaustive in view of the use of "means" rather than “includes"
it ic submittad that it could not possibly have been the intention
of the draftsman to exclude from the jurisdictic: of Lhe District
magistratas courts matters not coverad in the defination for
the sinpgle raason that this would lead to absurd rcnults“lzfﬁéz"'"iﬁu
Ha also .: submits thati-

* By necessary implication the courts of District magistrates
saction 3(2) of tha jurisdication Act 13 be guided by the
customary law of contact and tort even though it is excluded
fronlzhe list of auhjsetre in gection 2 of the magistrates courts

—.:N

A

As a eritique tr cqﬁntran's view this paper considers firstly the
intention of the legislature and secondly cthe ' . judicial reaction towards
the view, Both the rules of contraction and judicial authority are
heavily against a construction that the legislature could not have
intended the abolotion of the enforcehility of those customary law
contracts and ports it does not provide for,

In the case of saloman V., SALOMON the court stated:-
* In a court of law and equity what the legislative intended

to be done can only be legitimately ascertained from what it

has chosen to inact ewither in express wprds or by reasomable

and nacessary implication“ls'

In the case of RE POTTS X PARTE TAYLOR 16 it was pointed out that
the use of the word means confines the expression concerned to the
definition therein contained, Thus the use of the word means in the
magistrates courts Act, meant that the magiitracos courts could not
apply any cus@omary civil matter not covered in the list,

Russel states thats
The expression “means” is explanatery and prima facie

g restrictive, It means what the definition says it m.cns'l7
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There is absolutely nothing in the magistrates courts Act to result
ox displaca this presumption, The wording of section 2 of the magistrates
court ACT is clear, and do not admit any other meaning by Implication as
MR CONTRAN ergues. BHence the legislature has enacted legislation
which has restricted the District magistrates courts jurisdictionm to
specfficd subjects, Thus cmitting customary contracts and torts, It
can be concluded that there is no customary law in application as
concerns congract and torts, These have baen totally abolished, Having
discussed the intention of the legislature I now turn to the second
toam of the critique to cdﬁl¥22cs view namely, that there is something
in the judicetive Act_ 1{is inclusive of all customary contracts and torts
and that by necaessary implication the courts of District magistrates
must by virtue of this section be guided by customary law contracts
and torts evan though it {3 axcluded from the 1ist of the subjects in

section 2 of the magistrates courts Act.,18

It is absolutely difficult in the frrc of the rrrvigions of the
magistrates courts Act to draw {rom the judicature Act the implication
sought by contr.n. NOWREJEE argues that
* If it were only a matter of conflict between two countermporaneous
provisions it would be the better founded submigsion that the
specific provisions of the ensbling magistrate courts Act
would prevail over the general provisions of the procedural
judicatura Act for In respect nf the subordinate courts the
judicature Act is concerned with the mode of the exercise

of their jurisdiction rather than providing the jurisdiction
ieselgwl?

The provision of section 3 (2) of the judicature Act is based on the
old article 20 of the Hast African order in council 1902 reproceded later
in Kenya oxder in council and finally in the Kenya (Jurisdiction of
courts and pending proceedings) vegulation in 1963.20

“ In all cases civil and criminal to which Africans are
parties every court
(a) Shall be guided by Africans customary law so far as it is
applicable awd is not repugnant to justice and morality
or inconsistent with the order in council or any written law,
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(b) Shall decide all such cases according to substential
justice and without undue regards to technicalities
or procedure and without umdue dalay“z1

The District magistrates courts themsdlvas have refused to accept
the visw point of comtran namely to foumd thairx jurisdictio? under the
judicatuxe Act to £ill the gap or to override the limitation imposed
by section 2 of the magistrates courts Act,

In the case of DOMINIC N NJENGA VQ THOTHO JUMA22 the plantiff
sued in person for Shs, 564 as liquidated damages for defamation, The
plaintiff allegad that the defendgnt abused himecalling him a dog and
monkay Ia the presence of thirty people, It was accepted that the
wrds complained of cere capable of monstituting defamation both in
law, ccunsel for the defendant raised the preliminary objection that
section 2 of the magistrates courts Act was insufficient tc give the
court jurisdiction to hear'tha claim under ite ~ustomary law jurisdiction
provided under section 10(1) (&) of the mezgistrates courts Act. Under
ssction 2 of the magistrates courts Act a claim for defamation was not
tncluded therein, The court accepted this argument and founded its
jurizdiction under section 10(1) (b) of the magistrates courts Act.

Mo attampts were made by the court to invoke the provision of the
judicature Act§

From this decision it 1s clear that the District magistrates courts
themeselves have not accepted contran's view point nor Lave they sought
to use the way out suggested by him namely, to found their jurisdiction
under the judicagure Act,

The high courts has gonc as far as to hold against his basic
premisc in this argument namely that section 3 (2) of the judicature
Act is inclusive of all customary con:racté and torts in the case
of JOSEPA MYANGI WATNAINA V, GATHONI WATNAINAZZ

“The judicature Act and the magistrates courts Act were

the court helds=-

enacted on the same day, and in my opinion in relation to
the exarcise under the former Act of the jurisdiction confered
upon magistrates by the latter, there is no warrant for
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according a meaning to the expression YAfrican customary
law¥ as used in the judicature Act different from the

expressed by the definitlon in magistratas courts Act¥,

In the 2bove case the respondent claimed the return of fouxr haexds ofi
cattle taken away by the appellant without the formers comsent., The District
magistrates court trying the case in the first iastancz had permiﬁted the
respondent:/plantiff to call fresh witnesses after both she and the
a.ppellant/defendant had finiched giving their evidence. This was despite
objection from the defendant's counsel, The defendant appealed to the
higl court asainst an unfavoursble final judzement. As eppellaent he raised
several grounds of appeal but the court did not find it necessary to hear
uove'ﬁgg; the first one that the plaintiff should have been permitted to
call for the evidence after the defendant had finished giving his evidence.
Counsel for the respondent argued that the cose invddved a matter of
African customary law and that by reason of section 3 (2) of the judicatur$
Act the magihtrate was empowered to depart from the procedure laid dowm by
the civil procddure rules. The high court dismesed of fhe srgument as followss
) (2) That the judicature Act does not define customary law ‘but the

magistrates court dees,

(b) Thet the District mﬁgisttate defived his jurisdiction from
the mapgistrates courte Act.

(¢) 1t was clear that the present claim did not fall within any
of the categories laid down by section 2 of the magistrates
courts dct, o

(d) Therefore this was-not = matter under customary law under ,
the magistrates courts Acr. ;

The court accordingly held that the District maglstrate was not
justified by reason of the judicature Act in departing frem the rules of
court, OUme point is véry clear from this decision namely that the court
had no hesistation at all in finding that the tort complained was not
ene included im the statutory lutz4 and that it found the language of
Act completely clear and unahbigous and .4id not feel the need to call
upon fuccher to discover the intention of the legislature. It. A
therefore did not accept that section 3(2) of the judica ure Act
was enlarging the scope of section 2 of the magistrates courts Act nor did
it feel the need to consider doing so. Hence it méy be concluded with
no little doutbt that the view point of the court so far has not been the
one advocated by contran nor is it likely that the courts will adopt it imn
future, -



R -
In the case of KAMANZA GHIWAYA V, MANZA TSUMAZ> contrah's view
on the meaning of section 2 of the magistmates courts Act was

N

considered, The high court explicity rochted it.

The foregoingz argument suggest that the magistrates courts Act
of 1967 hdd/has the effact of abolishing customary contracts and torts
in Kenyz. Another land-mark post-independence lagislation having any
dealing with customary law 18 the judizature Aet of 1967,

Saection 3(2) of the Act readi~
“The high court and all subordinate courts shall be guided
by African customary law in ciwvil cases in which one is
nore of the parties is sublect to it or affected by it so
far as it is applicable and iz not repusonant to justice
and morality or inconsistent with anv written law and shall
decide all such casas according to substantial justice
without undue recayrd to technilities of procedure andc
without undue delay"

The Act in ques:i;n provides for the epplication of customary law
but limits that gpplication interalis by the old colonial determinants
¥go fartas it is applicahle and go far ae it i3 not repucnant to
justice and morality¥., As discussed in chapter one that the repugnancy
clause was used by colonial master relecting African customary law, its
inclusion in & post-independence legisletion can be said without doubt
that it is also balng used to reject *Fricen customary law,

Secondly, +he provisions of seation 2 (?) of the jfudicsture Act

M

asa nar mand: sowr,  This Avwrewm

e
n

>

'1 the qualifyine factors are present

Ly

and none of the disquallf§ing foctors operate the courts need not for
those veasons alone apply African custemary law to the dispute, The
woxd “Shall“ in the saction only comes Intc nlav once, Customary law

-
¥

appiies and does not 1tsslf determine the applicability of customary
iew

law in the first instance, Thiz view 13 ronfiwmed v the language
chozen for the zo~anacting of section 3(2) of the Acr. It uses tb
word “guided®, Thils {3 indicative that the saction is perm1l81¢/
rather than mandatory., This is contrary tc the Pansanian Ag?

readste
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¥ Customary law shall be applicable in any other case which
by reason of correction of any relevant issue with any
customary right or obligation, it is applicable that the
defendant be treated as a member of the community in which
such right or obligation, obtains and it is fitting and
just that the matter be dealt with in advance with
customary instead of the law that would otherwise be
applicablc.27

In this Tanzanian ordinance the word “Shall® is used but the word
Yguided™ is not used, This one can be said to be mandatovy 2nd not
discretionary, ALLCT once submitted that the use of the word “guided"
confers a discretion that discretion being confered on the couzt.29
It is my humble submission that the provisioms that the courts
are to be guided by customary law Yis ambigous and that there could
be several possible interpretations of “guided¥, It could mean that the
courts have unfettered discretion on whether to apply customary law or
not and how to apply it if they so choose, or that the courts only
have a discretion in the manner in which the law is to be applied and
not in whether it should be or that there is no discretion in either
matter.

Ghai and McAUSLAN in their book are more certain that the
result is the conferment of a discretion and contrast the present
terminology with the one it replaced, 30 In this book these two
writers state thats-

¥ Under the old system the African courts were required to

administer and enforce the African customary law, Under the
new system all courts are required to be guided in civil - °
in which one or more of the parties is subject it or
affected by it, The provision that the courts shall be guided
by rather than apply or administer customary law, conffers
the same dlacretion on all court to depart from the rules
of customary law as was formerly confered only on courts
in the British colonial system!31

According to these two writers section 3(2) of the judicature
Act is not mandatory., The courts may or may not apply customary law
in determining disputes before them,
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The judicature Act does not give the courts customary law
jurisdiction but provides them with procddure, The jurisdictiom is
provided by the magistrates courts Ac:.3z

Hence the former has nothing to do with the application of customary
law since the courts have a discretion as to its application,

There has been since independence gradual replacement of African
customary law with statute law, This gradual replacement is driving
customary law out of the legal stage in Kenya, For instance in the
field of land law all céstomary land law, has been replaced by the
various land statutes in operation in this country.” In the field
of criminal law, African customary criminal law has been replaced

by the penmal Law,“

Ll i

The 1972 law of succession Act has the effect of replacing
customary law on succession, This Act is based on recommendations
made by the commission on the law succession which the late President
of the Republic of Kenya appointed in 1967, From its recommendations
it can be - concluded that the commission understood only English way
of life and English type of laws as well, This is the way of life the
law of succession Act of 1972 gives affect, The Act makes an
assumption that all people have one concept of good life.

Since African customary is allowed to apply in Kenya there is no
logic in this ¢ gradull replacement, The Western thought about
African customary law(the African is a child his law is a child law
which has to be changed) seems to have influenced the post-independence
legislator, It is therefore not surpris ng that, not only do we
have English speaking Kenya but most of the law we have is based on
western thought of good life., Those advocating for the gradual
replacement say that it is necessary on the mistaken view that African
customary law is static and do not keep pace with the rate of
development taking place in this coumtry, I am totally opposed to
this argument on the ground that African customary law is capable
of changing to accommodate the changes but the change need not
be in line with the western way of life which the legistlators,’
magistrates and ju dges manning the appropriate governmental organs
have given effect since independence,
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Having seen the attitude of the legislature the author now turmns to
the altitude of judiciary, In the case of MAAN6135 the high courts of
the Republic of Kenya held that the African law of administration of
estates was not law,

A similar view was held in the RE KIBIEGO Caleab. In this case
the court refused to apply the customary law governing the administration
of estates on the ground that it was mediaval or primitive and instead
applied the probate and administration Act of 1881 to Africans, The

judge as the legislator is not willing to apply African customary law,

In conclusion the poste-independence legislature and the judiciary
have in effect abolished customary law, Its application is a myth and
not a reality, Accordingly customary law has no place in Ex-British Kenya,



CHAPTER THREE

FUTURE OF AFRICAN CUSTOMARY LAWS

Having established thet Keanya law today remains an imported legal
system unfamiliar to the vast majority of the . ‘citizen, the author
in this chapter concentrates on the question as to whether African
customary law has any future in this country. Inspite of its troubled
histoxry I regret to comclude that it has no future.

Cne of the reasons for my view is based on the teaching of the law,
The recruitment and the training of the magistrates and judges shows that
there is no possibility of abadoning western way of life which has
influenced law making in Kenya. The succession Act of 1972 is illustrative
of this point, The recommendations of the commission was based purely on
western thought of good life, There has been no reactionary movement
since Kenya attained her independence up to now, The legislators
magistrates and the judges have shown their intention to carry the
evolution which took place since the beginiking of the colonial period
through to completicn, i

Another reason is that African customary law is being bettered,
legislatively by the post-colonial government, The continuity of this
tendency will soon wipe out customary law, It therefore has no future
in this country. Thirdly the pressures being applied in nearly all
aspects of life threatens its future, These are geared at bringing
tremendous changes in all walks of life, With these changes customary law
is becoming insufficient and inadequate to govern the changed modern society,

Fourthly nearly all the parliamentarians and those!6 called to
participate in the work of reform are formerly educated in the western sense,
These will therefore tend or have tended to champion the English though
of good life and reject the African thought of good life expressed in his
law,

Firstly, the elite group which forms the propettied class(the class
that has modelled nearly all the legislations) has gone western in all
walks of life. This class has disassociated itself with anythi  African,
This has undermined and will -. continue to undermine the African concept
of good life reflected in his law, If this brain wasting of the elit
group in Kenya continues it will soen blot out any remaining customary law
if any.
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The sixth reasom why I maintain that African customary law has no
future in this country is that the govermment has continued to accept
recommendations and enacted laws in accordance even to those areas
where constitutionally everyone in Kenya is eatitled to practice his
personal 1av;7. A good example of these recommendations are those of the
commigsion on the law of marriage and divorce and alsc those on the law
of successions, 7The reports of these commission found their way in
to the national assembly respectively and matured to the marriage bill and 1l:
of succession Act 1972,

If these pressures conmtinue to pile and if there Jo«3 wot seem to be
any discrernible change of policy and altitude towards African customary
law it is a logical conclusion that African customary law is on the way
out of this country,



CONGLUSTON

Under colonial rule customary law in Kenya was isolated from the
law imported from Europe and relegated to a secondary positiomn, With
the first tentative and limited established of a British presence, the
English law was introduced mainly for the benefit of British subjects,
The indigenous population remained subject to their own laws, with no
more than some administrative intervention to prevent the grosser abuses
and the so-called inhumanities.

Thus, where Britain claimed no move than a limited overlordship
or protention, the continuence in force of the laws of such communities
was allowed, The first reason why the Britain allowed the contuity
of African customary law, to me appears to have been one of economy.
The senior British staff available to carry out multivarious duties
of administering a newly acquired territory were never sufficient to
provide a judicial service capable of handlikg all the cases which the
African population had been settling and continued so to do in
accordance with their traditional modes or arbitration and adjudicatiom,

A second reason was the desire to preserve tranquility, Leaving
the inhabitants under their existing and familiar customary laws seemed
likelier to promote harmony and a ready acceptance of British over rule
than would an attempt to force them to live under an alien law,

Although application of African customary law was allowed in
colonial Kenya it was nevertheless restricted, Of all the restrictioms
upon the application of eustomary law during colonial period include
the test of repugnancy to justice and morality and the inconstitency
clauses,

In post-independent Kenya application of African customary law was
allowed, This recognition has been reinforced by the provisions of the
various post colonial legislation which specifically instruct the
judiciary to have proper regard for native laws and customs where they
are applicable and not repugnant to justice and morality.

In colonial Kenya a British judge in Kenya could advoctite a
British standard of worality in determining what African customary law

rule would be applied in a given legal situation, What is the »‘:"
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position today when so many or the higher judiciary and all or practically
all of the lower judiciary are nationals of the country? The first point
we must remember here is that the contemporary judge in Kenya is usually
an African but he may not be of local origin, Hence are likely to

bring cultural prejudices with them as were British judges before them,
And even where there is not such a gross deisperity of national origin
between the judge and judged, it is often the case that a judge does not
come from the particular locality whose law he is administering.

Although application of African customary law has been recognised
in Knnya.a number of statements and legal scholars entertain a deliberately
negative approach tc customary law, .They hlVe% since independence
advocated a policy that would remit cus:omaiy law simply to disappear
either gradually or more rapidly and would replace it with modern legal
systems borrowing heavily from foreign systems, especially those of the
west.

legislation has dealt with customary law in various ways, Some
statutes have abolished or amended particular rules of customary law
while allowing the field of law of which they are a part to remain in
force, For instant land law legillations have abolished African customary
land law, the constitution Act has abolished the African customary
criminal law etc, These statutes have the effect of abolishing the
application of customary law in the fields which they cover,

It in my view that some areas of traditional law are more subject
to change, restriction or abolition, For example, law pertaining to
economise actiwities is bound to change more profoundly than law in
other fields, Thus, customary law is being transformed or is disappearing
entirely in the domain of commerce, contracts and torts relating to
business relation, labouk, credit practices etc. This process is a
response to the felt need to abolish the legal rules which hinder the
development of Industry and comaexce, The process is facilitdted
by the fact that customary law was never well developed in these areas,
Furthermore the local population is not as deeply attached to these
parts of their traditional law as they are to the legal rules pertaining
to status, family and land future., This is so because personal law

o
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and land law embody most of the cultural values of the society,
Whereas it is my view that in some areas traditional law should be
changed restricted or abolished it is my feeling that customary law

- ghould be retained in a2 number of fields because it is the body of

law best suited to the African society., Law must be expressive of the
value system of the society it seeks to serve, Hence customary law
which was generated by the African society and which developed within
it reflects the cultural and social patterns of the population to which
it applies, Consequently customary law must be retained to regulate
matters concerning personal status, marriages, filiation, inheritance
and land relations, These laws should remain in existence partly because
they do not hinder economic development and partly because it would

be politically and practically difficult to change them,
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