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INTRODUCTION

Land law as p rt of our history here in Kenya has
generated a lot of interest and many learned writers
have a different aspect of the law. It is as a part of
this interest that I embarked on a study of but one
small but very controversial aspect of land law. The
issue of customary trusts and their relation, if any,
to the English concept of trusts. I will attempt to
determine whether the concept popularly known as a
customary trust can be equated to the English concepts
of either constructive or express trusts and the
consequences that follow.

It will be appreciated that very little research
has been done in this particular area and the few cases
that are vallable do not offer much help in the search
for concrete judicial reasons for the views that have
been adopted.

The first chapter will briefly examine the customary
property concept. It is essential that one understands
the way 1n which property was held before the introduction
of the new forms of property tenureship by the various
land legistration.



CHAPTl:i.:R0 E
THE CUSTOMARY PROPERTY CONCEPT

what is a customary trust? This is the question to which
I will address myself throughout this paper. Put in another
way, the question may be asked; how did the recognition of
customary trusts arise? The answer to this question requires
a detailed look at what the notion of African land tenure
entailed.

The concept of a customary ust is not new in the African
customary legal system. It \>lasthrough this concept that land
was held in the various tribal communities. A look at the
characteristics of the customary land tenure makes this point
clear.

The main charaeteristic of the African land tenure system
was the dominant role of groups and communities in the tenure
of land. Professor Allot! divides these groups and communities
into social and political. The social organisation was closely
linked with the use and exploitation of the land. There was
tribal land ~ld this belonged to a particular tribe. Within
this tribal land there was a clan lineage or household control
over the occupation and enjoyment of land by individual members
of the clan. On the death of an individual member or holder,
his land vested in his heirs who were the members of his family
and in this way was family property. This procedure was very
important as will be seen in later chapters. Thus the individual
family members only had limited rights to the use of the family
property vis-a-vis the rest of the family. For example, they
could not alienate it without the consent of the family or
the clan.

"Political or territorial groupstl, says Allot," ••••••
were of great importance. In many societies the occupation
of land was controlled by political or land authorities;
thus a man's claim to the free use of land depended on his
membership of the particular community, tribe or clan,,2 This
fact was emphasized by the establishment of a Council of Elders
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headed by the Chief of the tribe. This Council served as an
administrative body and any dealings of trt~al land with other
tribes had to be sanctioned by this Council. The communa13
nature of the land holding occasioned this administrative
body.

Under early customary law the system of land tenure fell
into two broad categories. There was the tribal tenure in
which ownership was vested in the ruler either as owner or
trustee for the community. The second category was based
on family or alan ownership. Here the land was a community. -

asset and vested in the ruler either as trustee or an owner,
individual holders having only unufractuary rights. In
areas where the ruler held the land as the Chief or sub-
Chief, he was responsible for the allocation and control of
land rights.

In the clan system of tenure there was virtually no land
that was not owned by a c~an or lineage. The fundamental
theory was that the land owning unit was the clan or the
lineage and the tribe as such could not be said to own the
land. In other words a p!ece of land was said to belong to
the tribe only by virtue of the fact that it was owned by a
particular clan within the tribe. It follows that lands
which were not owned by a particular clan could not belong
to the tribe. All the land belonging to a clan type of
society whether or not they were inhabited ~Tere subject to
the control of the particular clan. The distinction was not
in the types of lands but between clan and non-clan members.

Control of the clan lands existed especially in respect
of 'strangers'. This was because in practically every
instance every clan member was deemed to hold his land rights
in perpetuity. Suoh land rights reverted to the general
reserve of the clan only if he died leaving no heir or if they
were surrendered voluntarily in return for other lands or on
permanent emigration from the locality.
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The authority of the various clan heads was derived from
this position as the territorial sovereign. The subordinates
had greater or lesser position in the political and administrative
hierarchy of the territory. In the case 6f clan tenure the
authority over land control was derived from the position in
the clan hierarchy of the person exercising that authority.
In the ultimate analysis his power derived from the family
he ds who make up the councils of the sub-class.

Having briefly examined basd..~characteristics of land
tenure in the customary socl ty, we turn back to the issue
of the customary trust and its development.

The idea of individual ownership of land in Kenya was
introduced by the colonial admin:t;;tration~ It was the declared
government policy to encourage individual ownership of land.
Comprehensive legislation was introduced'permitting the
consolidationS and registration6 of land held by the Africans.
This was a process that had the effect of replacing the
customary mode of land tenureship to the English mode of land
tenureship. It was a process that was particularly rampant
in the years between 1952 and 1956. During this period the

ative Land Tenure Rules were made under the Native Lands Trust
Ordinance? to govern the process of adjudication, consolidation
and registration of land. The adjudication was done with
the aid of elders who were versed in customary land law. This
was a significant process since what was being done was to
ascertain the peoples rights under their system of land
tenure. The elders who were adjudicating knew nothing of the
English land tenure system which they were helping to apply
to the customary lands. Because of this, controversy of the
greatest importance in Kenya land law arose, and still exists
as to the nature of a persons rights once the process was
completed.

One of the main reasons that underlined the promotion of
individual land ownership was political. When land consolidation
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started in the mid-fifties, the State of Emergency8
was still in force and large numbers of freedom fighters
were absent from their land either because they were in
detention or fighting in the forests, The land rights
of the absentees were often not protected; indeed land
consolidation was used as a way of "rewarding loyalists
at the expense of such absenteesu•

9 Th se political
reasons were well set out by Herberson. He said:

"The Administratio began to recognise
that land consolidation was an asset
because it could be employed to reward
the loyalty of the Kikuyu who allied
themselves with the Colonial administration
against the Mau Mau insurgents. Land
consolidation became an essential element
in the government campa'gn to create a
stable middle class of politically
conservative Kikuyu who could Lecome a
counterforoe against any future re-emergence
of militant nationalism." 10

In other words such a middle class would be so mindful
of their land interests that they could not bother about
the political uprisings.

Because of the nature of customary land tenure
and the lack of understanding of the English land law that
was being introduced the indigeneous people when registering
their land gave the names of the family heads for the purposes
of getting their title. The misunderstanding arose from
the fact that the people did not understand the nature of
the interest that they were vesting in the particular individual
on registration. The indigeneous people cannot be blamed
for this 'error' as it was due to a misconception of the
purpose of the titles.ll They saw the person in whose name
the land was registered simply as one used to facilitate
formalities and documentation. As far as the interest was
concerned, in no way could he clain the land was his save
for his rightful share as a family member. As for the land
officers, they follot-leda strict adherence to the statute.
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They were mainly Europeans and djdnot appreciate the nature
of the customary rules of land tenu~e. They were only
concerned with the person in whose name the land was
registered, who had absolute proprietorship.

It is from this process of registration that we see
the emergency of the customary trust concept.12 The
legislation of the time did not recognise this notion. The
present land legislation does,mot; give us any help either .13
The substantive law that deal with land ownership in Kenya
is the Registered Land Act (Cap. 300); hereinafter referred
to as the R.L.A; and the Indian Transfer of Property Act
1882, (the I.T.P.A.). The latter statute still applies to
those areas in Kenya that have not yet undergone ~he process
of registration - which process would bring them under the
R.L.A. It is the intention of the Government to have every
piece of land registered which means that eventually the
R.L.A. will be the only substantive law governing land
ownership in Kenya.

The R.L.A., which now applies to the greater part of
Kenya, has provisions that provide for absolute proprietorship.
Section 27 deals with the interest conferred by ~istration.
It reads:

"27. Subject to the provision of this Act
(a) the registration of a person as the
proprietor of land shall vest in that
persons the absolute ownership of that
land together with all rights and
privileges belonging or appertinent
thereto;
(b) the registration of a person as
the proprietor of a lease shall vest
in that person the leasehold interest
described in the lease, together with
all implied and expressed rights and
privileges belonging or appertinent
thereto and subject to all implied
and expressed agreements, liabilities
and incidents of the lease." 14
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Section 28 of the same Act reads:

liThe rights of a proprietor, whether acquired
on first registration or whether acquired
subsequently for valuable consideration or by an
order of the court shall be rights not liable
to be defeated except as provided in this Act
and shall be held by the proprietor together
with all privileges and appertinances
belonging thereto, free from all other
interests and claims whatsoever, but subject,

(a) to the leases, cha ges and other encumberances
and to the conditions and restrictions, if any,

shown in the register, and
(b) unless the contrary is expressed in the

register, to such liabilities, rights
and interests as tfect the same and are
declared by Sectior..30 of this Act not to
require noting on the eregister.

Provided that nothing in this section shall be
taken to relieve a proprietor from any duty or
obligation to which he is subject as a trustee. illS

The proviso at the end of Section 28 is the closest that the
legislature seems to get in recognising the notion of a
customary trust. Though the section is far from clear on
the issue, it has been used variably by different judges as
shall be seen on examination of decided cases.16

It should be noted that the above provisions of this
Act are reproductions of English land law. This land law
was imposed on the Africans during the colonial rule because
of political reasons by an unrepresentative minority
administration. At the time that the land was being registered
and the replacement of customary land law' by English law
was taking place, the adjudication committees and officers
operated in the African mental world where the undersanding
was that the Africans rights to land under customary law were
the ones being registered. This was the misunderstanding
the writer referred to earlier. At the time of adjudication
which preceded registration, the clan divided the land among
the families. These families then chose the person whose
name would appear on the register. Since the land was fIDaily
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land the person who was registered for the first time
held the land upon trust for himself and the family.
Among the Kikuyu, that person was usually the father
or the elder brother.

This tenure of land by the registe~ed men~ers is
what can reasonably be described as the conoept of
customary trust.
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CHAPTER ONE - Footnotes

1. Allot A.N. 'Hodern Changes in African Land Tenure'
2. Supra Footnote 1.
3. By c6~nunal land, it is meant that there was common

ownership of land extending over the whole tribal land
subject only to the rights of the present occupants
which were not to be disturbed.

4. See S~~nnerton R.J.M. 'A Plan to Intensify the Development
of African Agriculture in Kaftya: 1954'

5. Land Consolidation Act
6. Registered Land Act Cpo 300 Laws of Kenya
7. See ative Lands Registration Bill 1959
8. The reasons for the State of Emergency are set out in

any book on Kenya's Independ~nce struggle. The Mau .Mau
uprising was the main cause. See .enyatta J.K. 'Facing
Mount Kenya'.

9. Sorrenson 'Lan Reform in Kikuyu Country' P. 107
10. erberson, I 'ation Building in enyal

11. 'fhe person in whose name the land was registered acquired
absolute proprietorship under sections 27 and 28 of the
Registered Land Act

12. The aim of this paper is to try and define this concept
13. See generally Chapter 4
14. Section 27 of the Registered Land Act
15. Section 28
16. These are discussed in the next two C~~pters.
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CHAPTER T\'JO

The Problem of the Customary Trust ConceQt

In the first Chapter the concept of a custo ary trust
was introduced. A brief examination of the land legislation
revealed bat such a concept has not been accommodated and
if it has the courts have chosen to ignore it entirely.
In this Chapter the writer will examine the nature of the
customary trust by examining the cases that expose the
problem posed by this concept. This problem will be made
clear during this exa~ination. An attempt will be made to
find an equation, if any, of the customary trust with the
English ooncept of trusts.

Under English law, a trust has been defined as:

- ."•••an.equitable obligation binding a person
to deal \'lith property over y.rhichhe has control
either for the benefit of Jersons of whom he may
himself be one, and anyone of whom may enforce
the obligation or for a charitable purpose which
may be enforced at the instance of the Attorncy-
General ·or for some other purpose permitted by
law though unenforceable." 1

In other words the trust e is the nominal owner of the
trust property, but the real or beneficial owner is the
cestui que trust, or that the trustee is the legal owner
and the cestui que trust the equitable owner.

This definition of a trust is, in principle, applicable
in Kenya through its reception under the Ju icature Act 1967.2
The East African Orders in Council were predecessors to
the Judicature Act. The 1897 Order in Council was passed
to provide a legal basis for colonisation. It provides that
the civil and criminal jurisdiction in connection with white
settlers should be
(i) governed by the laws of India as they stood at the t~e
(ii) if there were provisions of the Indian law that did not
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cover a certain situation then subject to those
Indian statutes, the substance of the common law
doctrines of equity and statutes of general
application in force in England on 12th August,
1897 should apply.

As time progressed, it was clear that the Indian
statutes would not be appropriate. The 1921 Kenya rder
in Council added provisions to the 1897 Order in Council.
It recognised that Indian law, cdmnlon law, and equity
statutes were inadequate so there was added a proviso
that common law, doctrines of equity and statutes of
general application shall apply so far as the circumstances
of Kenya and its inhabitants peDmit and subject to such
qualifications as those circumstances may render necessary.
Some provisions had to be made to determine the position
of the Africans. The 1911 Order in Council catered specifi-
cally for the Africans. It provided that if an action in
the courts involved Africans then in those circumstances
the court should be guided by the principles of customary
law insofar as those principles were not inconsistent with
any written law or repugnant to justice and morality.

The present Judicature Act was enacted in 1967 and
section 3(i) provides that the courts will apply:

n ••• the sub tance of th common law, the doctrines
of equity and the statutes of general application
in force in England on the 12th August, 1897 ••~•••
provided that the said common law doctrines of equity
and seatutes of general application shall apply so
far only as the ciroumstances of Kenya and its
inhabitants permit and subject to such qualifications
as these c,rcumstances may render necessary." 3

In addition the section requires the courts to exclude
customary law if its application with a written law.t4

In effect the section adopts the English doctrines of
equity not only as a part t also as a source of Kenya 5law.
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The only caveat is that it is subject to the local
circunlstances and to any local statute.

Two very important questions arise from section 3
of this Act. Firstly, what happens if there is a conflict
of equity? Secondly, what if there is a conflict between
equity and local customs and religions law? In answer
to the first question, it was held in Souza Fiqueired v

6Moorings Hotel that written law has preference over
equitable remedies. Equity wil not be useu to override
statutory provisions. As for the second question, then
section 37 will apply. The section gives the court two
options. In oertain circumstances the English law will
not apply w lle in others it will apply - with modifications.

In Kenya land is both the most valuable type of
property and the most common source of wealth. Most of
the equitable rules and remedies applicable to land are
the one that are discussed before our courts of law.

What then is the nature of a customary trust? Can it
be likened to anything that exists under the doctrines
of equity? Is it, for example, similar in nature to a
resulting trust, a constructive trust or even an express
trust?

It would seem that the courts in Kenya have recognised
two basic conoepts of trusts. Those that are governed
by the doctrines of equity and those as recognised under
customary law. The latter concept is best illustrated by
an examination of the cases.

In Sela Obierov Opiyo and Others 8 the issue was
as to the nature of the interest that is given by section
28 of the Registered L&ld Act and how this can be rectified
under section 143 (i)9 of the same Act. The plaintiff was
the widow of a polygamist who was survived by four sons, the
defendants, who were his and the plaintiffs co-wives.
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The plaintiff was registered as the proprietor of a piece
of land which was nine acres in area. This took place
during the land registration in 1966. The register did
not indicate wheth r sh held the land as a trustee. 10
The plaintiff chose to use the fact of the registration
to vict her oth r relatives from the land. She clai ed
"damages for trespass against the four defendants and an
injunction to restrain them from continuing or repeating
the acts of trespass complained of •••1111 The defendants
who admitted. that they had been in possession of the land
contended that they were the owners of the land under customary
law, that the plaintiff did not have a title to ~t and that
they tad cultivated it from time immemorial. They argued
that the plaintiff had had the land registered in her name
by concealment or false representations. Entering judgement
for the plaintiff Bennet J. held:

"The only issue ••• is whether, despite the
fact that the plaintiff is the registered
proprietor, the defendants have any right
to occupy or to cultivate the land under
cuat.oraaxy law. I am not satisfied on the
evidence that the defendants had any rights
under customary law, but even if they had,
I am of the opinion that those rights would
have been extinguished when the plaintiff
became the registered proprietor. Section
28 of the Registered Land Act confers upon
a registere proprietor a title free from
all other interests and claims whatsoever
subject to the leases, charges and encumberances
shown in th register and suc ov rriding
interests as are not required to be noted
in the register. There are no encumberances
noted on the land certificate and according
to the evidence ••• the plaintiffs title 1s
free of encumberances. Rights arising
under customary law are not overriding
interests. Uad the legislature intended
that the rights of a registered proprietor
were to be subject to the rights of any
person under customary law, nothing would
have been easier than for it to say so.
In my judgement the def ndants have ceased
to have any rights over the land in dispute,
if indeed they were ever entitled to any
interest in it, when the plaintiff became
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the registered proprietor •••• (the def ndants)
have been cultivating the land in
dispute or part of it without the consent
of the plaintiff since she became the
registered proprietor ••••••• 12

The court also held that the register would not be corrected
since rectification of the register is not allowed by
section 143 (i)13 in all cases of first registration.

It is clear that the jud relied solely on the
provisions of the Registered Land Act for his decision.
He did not support his judgement with any decided cases.
There was no indication that he took into consideration
the local circumstances surrounding the case in the form
of customary law rights. However, it is clear that two
views were in conflict. The first was that of the defendants
who believed, and rightly so, that since the land was
family land according to the customary laws of their
community, the plaintiff could not possibly claim the land
as solely hers. She held it on trust 14 for the other
members of the family. She was a trustee under customary
law. The second view was that of the oourt which held,
inter alia, that the plaintiff had, through registration,
acquired absolute proprietorship. Had the judge addressed
himself to the circumstances surrounding the case he would
have found that according to the African customary law,
widows generally have only a life interest in land,
exceptions exist in those rare cases ~where they have
their own money to buy land. Again registration is always
preceded by ascertainment of one's rights to l~d under
customary la by a tribunal of,elders as 9Pposed to a
western type of court.1S Since the parties to the case
were African belonging to the Luo community, how could the
court ignore the obvious fact that land, whether registered
or not, is held connnunally? .In passing judgement for the
plaintiff the court had given her land that did not belong
to her alone but to the family communally.
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It can thus be concluded that in this case the court
clearly did not recognize the African rules of land
tenure. 16 In fact the judge even doubted that there
were such rights as customary rights to land when he
said:

" if indeed they were evenenentitled to
any interest in it •••,,17

As though to crown it all, the judge issued a perpetual
injunction to "restrain the defendants, their wives,
servants or agents from respassing or continuing to
trespass on the land,,18 on which they had lived with
their ancestors from time immemorial.

19This case was followed in Esiroyo V Esiroyo.
In this case the father, who was the registered proprietor
of a piece of land under section 28 of the Registered Land
Act, had inherited the land from his father who in turn
had inherited from ancestors. In short, the land was
family land that had been utilized by his ancestors for
ages. The defendants were the two sons by his first
wife. Even though the plaintif was not registered as
a trustee of family property but merely as a proprietor,
that was what he was under the Parties' customary law -
LQhya customary law. The customary rights of the sons
could be terminated if they were guilty of gross mis-
conduct, which was not the case here. When the registration
took place no members of the family was mentioned as it was
not normal to do so under customary law. However, tbe
defendants and the plaintiffs sought the consent of the
Land Control Board under the Land Control Act, 196720
to have the land divided among his four sons. As the
divisions proposed by the plaintiff were uneconomical the
Board, acting under Section 9 of the Act, withheld consent.
Subsequent offers of more economical divisions from the
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Board were refused by the plaintiff. The relations within the
family deteriorated and for some reason the plaintiff brought
this action to eject the defendant, his sons, from the land which
he, inter alia, claimed to be the sole owner by virtue of
registration. The defendants, contended that the plaintiff,
their father, was a mere trustee and they had rights to the land
under Luhya customary law. Entering judgement for the plaintiff
the court followed Obiero's case and held that though the defendants
had rights to the piece of land in question under Luhya customary
law these customary 1 nd rights were extinguished when the
plaintiff was r istered as an abso te proprietor under section
28 of the Registered Land Act.

This case overlooked the existence of the customary rules of
land tenure.

In Mwangi Muguthu v Maina Muguthu, 21 a father had directed
that a piece of land be registered in the name of the elder brother
who was to hold it upon trust for himself and E6r his brother.
Under Kikuyu customary law which governed the community to which
the litigents belonged, it is usual for the adest son to act as
a trustee (1uramati) administrator, and as a head of the family
after the father's death. The plaintiff, who was the elder brother
claimed a declaration of trust and an order to register half of
the pieoe of land in his own name or in the alternative, jUdgement
for shs. 24,820. It w s clear that the defendant was taking
advantage of the first re~istration to ignore his customary law
obligations. As the plaintiff had not objected to the registration
of the defendant as proprietor holding land without the requirement
of indicating under section 126 (i)22 of the Registered Land Act
that it was beld under a trust, he could not challenge the
correctness of the record. This was prohibited by Section 143
(i) of the same Act.

Entering judgement for the plaintiff, Madan J. held that
it was contrary to the Kikuyu custom for a father during his
lifetime to give away all hAs land to one son to the exclusion
of all the other sons and that there was no need to register
the defendant as a trustee for he was registered as the owner
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by the fact that of being the eldest son of the family
in accordance with the Kikuyu custom. What Madan J.
was saying was that there was no need to register a
customary trust which might be described as a csutom
of 'primegeniture~ holding and by consent of everyone
concerned.' .The judge did not indicate how these rights
would be protected. However in a recent Court of Appeal
case23 the same judge stated clearly that such rights
could be protected by regarding them as equitable
customary rights. These are 'lJ-scussedin later chapters.

It must be emphasized, as authorities on this topic24
have continually done, that the courts in dealing with
customary land cases have failed to understand the history
and the process of registration which showed clearly that
there was no intention of abolishing any land rights; the
proprietor himself was a creature of cust~~ary law which
was used in determining one's registrable rights. ,25

In Mani Gichuru and Kamau Mani v Gltau Mani26,
the dispute was over land registration in the name of the
defendant. The land, for a fact, belonged to the first
plaintiff who was the father of the second p~aintiff and
the defendant. DUring demarcation of the land in the area,
the land w s registered in the name of the defendant in the
absence ofbhis- father. The father lived far away and his
brother, the second plaintiff, was in detention. The court
found, without dispute, that the effect of this registration
was to make the defendant a trustee for the father and the
brother.

The effect of the holding in Obiero's case and
Esiroyo's case was to confer on the individual an interest
in land known to English and not customary law. In Obiero's
case it was held that the effect of the registration under
the Registered Land Act was to extinguish all customary land
rights of those people not registered as proprietors while
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in Esiroyo's case the court held that the effect of registration
was to extinguish the customary land rights of those who were
not proprietors. It is submitted that registration does not
abolish or extinguish customary land rights. 'These rights
merely take a different form in that the proprietor becomes
the trustee even where he would not have been appointed a
trustee under customary land tenure,•27 In Muguthu v Huguthu 28
we saw the elder of the two brothers was registered as the
proprietor and he held the land pon trust for himself and
for his younger brother regardless of what the register
indicated. This it is submitted, was correct holding.

There are several other cases that d al with this problem
of the customary trust. In Hosea v Njiru and Others,29 the
court, presided by Simpson J., recognised the existence of
the customary trust and ordered the defendant to execute
the transfer of documents in favour of the plaintiff. This
was to avoid the prohibition imposed by section 143 of the
Registered Land Act with the result that the order was not
rectification of the register in respect of first registration.

What can be concluded from the decisions in the foregoing
cases? Firstly, the courts have not come up with any definite
stand as to how to interpret the statute law vis-a-vis the
customary law. The decision in the cases ry with some
judges electing to recognise the existence of the customary
trust and others rejecting the idea altogether. It is not
clear the basis on which the decisions are made sine the
reasons given, if any, are few. However, there seems to be
a certain amount of influence derived from the general
attitude of the judges30 who appear to be divided in their
opinions.

The examination of available case lawy only gives us
a vague idea of the nature of a customary trust. For this
reason a look at the equitable doctrines of trusts may
enable us to make a comparative study of the two areas.3l
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Under the English law of trusts there are several
categories of trusts that can be distinguished;

(i)
(il)

(lii)
(1v)

the constructive trust;
the express trust;
implied trusts; and
reuulting trusts.

Briefly, the main characteDStlc of a constructive trust
is that if arises by the operation of law. It ~ill be imposed
with reference to the conduct of the parties. For example,
A, who is the owner of property, is required to hold the
propery on trust because of his conduct towa.Lds B. A can
only become a constructive trustee if he is the owner of
the property in question. In other words you will only be
able tbo ~ply the owner of the property has c~~itted a
wrong whether legal or equitable. Lord Denning M.R. has
held the view tllat the establishment of constructive trusts
is too narrow.. All th t constructive trusts should do is
justice to the parties. One has to simply decide what is
equitable in the circumstances. One objection to Lord
Denning's approach is that it does not recognise that there
are people who may acquire interests later like third parties.
When a constructive trust is imposed, the trustee is subject
to all duties and Obligations of an express trustee. Hence
his activities affect all third parties. Thus when a trust
is imposed you get a binding obligation.

Both of the above two approaches are capable of being
supported by cases or justifying the same. \1hat happens
then where equity would impose a trust but subsequent to
this the owner has changed the property to someone else?
Where you have goods and there is a trust obligation and the
owner sells them, the buyer may have no knowledge of the
trust. In such cases a number of things can happen.
First, if the property is disposed and the proceeds are
available, the owner will be entitled to the money available.
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Secondly, he may hav property rights such as a right
against the ~roperty itself. Lastly, the rem dy could
in resp at of goods, i.e. this d p nds on wh ther you can
tr ce the ownership in terms of the purcha ere Beau e
the q-oods are subjeot to the trust then they can only be
sold under th t condition thus making it impossible for a
v lid title to b passed. The r di s to the above
situations dpend on the facts of the case. They include
th imposition of a trust, liab ity to account and
tracing.

In Ke tch v sandford32 there was a trust for the
benefit of an infant. Th prop rty that was the subject
matt r of the trust was profits made at a market in U.K.
The con truction of th trust was such that th profits
w r ubj at to a lease. Hence th subj ct matter was

vailabl only s long as the lease was valid. When the
trust applid on behalf of the infant for renewal of
the Ie se, the lessor refused. The trustee then applied
ln hi own name and the lessor granted a fr h lease to
the trust in his own right. The infant sued the trust e
on two grounds. First th truste w s not allowed to
profit from th trust, secondly, the truste was not
allowed to put himself ln a po itlon wh reby his duty to
the trust and hls own person 1 in er t would conflict.
The court held that by acquiring the le s the trustee
had mad an unauthorised ga1n. Th tru te as obliged
to hold the leas on trust for the infant.

If a person acquir s prop rty with conotructive but
not actual notic of a tru t, he wl11 tak a constructive
trust e; the b n f1ciaries may enforce the trust against
him but 1f he 1 not informed of their claim for some years,
he will not be subj cted to 11 bl1ity for failure to invest
in tru tee inv stments. The dutl sof a con tructive
truste have not be n d 01 ar 1 th Y probably vary "'1th
the circumstances and will be great r for fraudulent
truete than for the innocent purchaser.33
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Since a person can only be a trustee if there is
vested in him certain property which he holds upon trust,
a oonstructive trustee can therefore only exist where the
property in question is vested in the trustees as where
a trustee of a lease obtains a ben fit for himself by
negotiating a renewal of the lease in his own favour, the
new lease is vested in him and is held on constructive
trust for the beneficiary.34

Sometimes persons, not appointed trustees, may inter-
meddle with trust funds or with the general administration
of th trust. Here the general rule is that if the person
not nominated as a trustee "has received trust property
with actual or constructive notice that it is the trust
property transferred in breach of trust, or because he
acquir s notice subsequent to such receipt and then deals

35with the property in a manner inconsistent with the trust,~
he is a constructive trustee.36

Th second type of trust is a resulting trust. This is
also a trust imposed by the operation of law. Resulting
trusts are not required to conform to any formalities. It
can be said that a resulting trust is a situation in which
a transferee is required by equity to hold property on
trust for the transferor or for the person who provided the
purchase money for the transfer. The beneficial interest
results, or comes b ck to the transferor or to the party
who makes the payment. Resulting trusts are not subject
to all the rules of xpress trusts. Their creation is
not dep ndant on compliance with formalities} their objects
do not need to be immediately identifiable; an infant may
be a resulting truste •

It may be added that there are two types of resulting
trusts. First, there is the automatic resulting trusts.
These occur where the beneficial interests under a trust
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has not been completely disposed of by the settlor or
testator. Secondly, there are presumed resulting trusts.
These occur in circumstances where property is bought by
one person and place in the name of another, or where
property is voluntarily transferred by one person to another
and where the law will presume that the person in whom the
property is vested is to hold that property in trust
for the other. This is, however, a rebuttable presumption.
There are some examples.

Where there is a purchase of property by one person
and the same property is in the name of another person, e.g.
B pays for property and the ownership goes in the name of C,
the general presumption is that B holds the property on a
resultant trust for C.

Secondly, where there is the purchase of property
by one person and the ownership is vested in that person
and another, for example, B pays the purchase price but
the ownership is inB and C, equity pres es that B and C
should hold the property on a resultant trust in favour
of B.

Thirdly, where there is a joint purchase of
property and ownership of the property is in one of the
parties. In such a case equity presumes that B who is
not the owner but the contributor is said to be the
proportionate beneficiary. /

Finally, where there is a voluntary transfer
from one person to another. B transfers property to C.
Does it take the form of a gift or a resulting trust?
Basically it is a choice between advancement and resulting
trust.~. If you are concerned with land then a voluntary
transfer takes effect as a gift. If you are concerned
with personal property there is a presumption of a resulting
trust.
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When does ad~t: operate? This applies in very
limited circumstances. If the 0 ner of property is under
an obligation to support or provide for a person to whom
property is given the law recognises three categories;

(i) where a father transfers property into the name
of a ligitimate son, the law presumes a ift,

(ii) where a husband transfers property to his wife,

(iii) where any person trfu~sfers property into the name
of another person where there is a relationship
'in loco parents'.

'An express trust is one intentionally ..declared by
the creator of the trust who is referred to as
the settlor. 1'his is done by a manifestation 37
of an intention by the settlor to crea~a trust'
or by transfer to trustees.

Express trusts can be further divided into various
categories. First there are executed and executory express
trusts. In executed trusts the settlor has normallY~Brked
out in the appro riate technical_expressions what interests
are to be taken by all the beneficiaries while with the
executory trusts he has indicated to his trustees a
scheme for a settlement and the details must be discovered
fro.. his g-eneral expressions. 'rhe difference between
the two is that while the language of executed trusts
is governed by strict rules of construction, executory
trusts are construed more liberally.

Secondly, completely and incompletely constituted
trusts. In every sense this heading is irrational. This
is because there cannot be a trust unless such a trust is
completely constituted. However, the heading is really a
rule for distinguishing what is a trust from something
that is void.

A trust can only be valid if the trustee has a valid
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title to the trust property. ~1erelydeclaringthat A holds certain
property in trust for B is not enough to create a trust
unless A has title to the property that is subject to
the trust.

'rhe trusts that we have examined are subject to
certain formalities, for example, the requirement as to
writing In the case of express trusts. These will be
discussed in the next chapter.

Certain conclusions can be drawn at the stage.
Firstly, the classification of trusts is not exclusive
and there exists a certain amount of overlapping as
regards',the requirements of these categories. Secondly,
it is w£ essential characteristic of trusts that the
property that is subject to a trust is vested in persons or
a person called trustees, which those trustees are obliged
to hold for the benefit of other persons called the beneficiaries.
Thirdly, the beneficiaries interest is proprietory in that
it ceases to exist if the legal estate in t~roperty
comes into the hands of a bona fide purchaser for value.

On conclusion of the discussion on the various types
of trusts, what can be said to be the nature of the customary
trust? Is there any equation, if any, with the equitable
trusts? In answer to these questions, while the writer
cannot say the exact nature sought for, it is clear that
the customary trust and the equitable doctrines passes
characteristics that make the difference most pronounced
in the names. The customary trust has characteristics that
are credited to those trusts that are imposed by operation
of lwa, namely constructive and resulting trusts bu~
because of fine distinctions which will be examined in the
next chapter, the writer cannot fit it comfortably into any
one of these categories. It can, however, be said with
confidence that although the customary trust has characteristics
similar to those of the equitable trusts, the latter may
not be said to be the former on a wholesale basis.
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CHAPTER THREE
The Classification of Trusts and the Customary Law

In Chapter two, we looked at the equitable concept
of trusts and the customary concept of trust with the aim
of examining the attributes that two have in common. It
was observed that there exist similarities and differences.
It is these that we are going to examine in the following
chapter. We will begin with an examination of the _'
classification of trusts to discover whether the customary
trust can conveniently be placed in any particular category.

, 1There is no generally agreed classification of trusts.
Different writers have adopted their own classification.

2However, it has became important to classify trusts into
particular categories. As a general rule, a declaration
of trust of land must be evidenced in writing.3 This rule
does not apply to the class of trusts generally referred
to as implied, resulting and constructive trusts. Although

4the appointment of an infant as an express trustee is void,
he can hold property as a trustee upon a resulting trust.
An express trust is prima facie one where the settlor has
expressed his intention to set up a trust and if it relates
to land it must be evidenced in writing.5

The term implied trusts is used in more than one sense.
An implied trust may arise where the intention is not directly
expressed but presumed. Precatory trusts are implied trusts
in this sense though some writers6, probably rightly,
consider they are essentially express trusts in that the
trust is expressed, albeit in ambiguous and uncertain
language. Many resulting trusts depend upon the implied
intention of the grantor. There are four cases in point.
First, where a man purchases property and has conveyed
or transferred it into the name of another or the joint
names of himself and another. Here the beneficial interest
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will normally result to the man who put up the purohase
price. Secondly, where there is a voluntary conveyance
or transfer into the name of another or into the joint
names of the grantor and another where likewise there is
prima facie a resulting trust for the grantorT Thirdly,
where there is a transfer of property to another on trust
which leaves some or all of the equitable interests
undisposed. Lastly, there is a re ulting trust where
the reason is that there is no ttempt to dispose of
part of the equitable interest as where property is
given to the trustee on trust for X for life and nothing
is said as to what is to happen after XIS death.

This class bears a very strong similarity with the
concept under discussion. And though the customary
concept is not divided into any defined cases, it will
be seen that in fact the courts have tended to use the
term resulting trust when referring to the customary
concept. 7

Underhill classifies trusts into two groupsi8

(a) those where the resulting trust depends
upon the preaumes or implied intention
of the grantor. Underhill treats these as
express truSts~ This will be the position
in the first two types of cases referred to
to above and in the third type where there
has been no attempt to dispose of part of the
beneficial interest which is consequently
held upon a resulting trust, and

(b) those where the declared trust is void for
uncertainty or illegality, when they are to
to be treated as constructive trusts.

It is to be noted that some writers treat resulting and
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implied trusts as synonymous with constructive trusts.

A constructive trust is one imposed by a court of
equity regardless of the intetion of the o~~er of the
property. tiThe term is ••• used as including resulting
trusts and by Underhill as comprehending all trusts
which are not express in his wide definition of that word. ,,9
The most important cases are where a stranger to a trust,
not being a bona fide purchas for value without 'notice
is found in possession of trust property, which he will
be compelled to hold as part of the trust property.
Apart from these cases, whenever the legal and equitable
ownership of property is separated and there is not trust
express, implied or resulting, equity will view the
person in whom the prop rty is vest d, in the absence
of fraud, as a constructive trustee for the benefCial
owner.

Under express trusts we see that the essential
requirement is that of evidence in writing. The Law
of Property Act 1925 ection 40 (i) provides:

"No action may be brought upon any contract
for th sale or other disposition of land
or any interest in land unless the agreement
upon which such action is brought, or some
memorandum or not thereof is in writing
and signed by the party to be Charged or
by ,some other person thereunto by him lawfully
authorised.1t 10

This section deals with a contract to create a trust
and a contract to dispose of a subsisting equitable
interest. It does not require the actual contract
to be in writing. It merely requires that appropriate
writing must be in xist nce as evidenc of the contract
at the time when the action commenced. It must contain
all mat rial terms of the cont ct and also an express
or implied recognition that a contract has in fact been
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entered into. The absence of writing, however, does not
make the contract void but merely unenforceable by action.ll

The Law of Property Act 1925 also provides for decla-
rations of trusts inter-vivos. These are th situations
where the owner12 of the property declares that henceforth
he will hold it on certain trusts. There are two situations.
Firstly, where the settlor was the owner of the property
both at law and in equity, he remains the legal owner
while the equitable title is vested in the beneficiaries
under the trust. Secondly, where the settlor was merely
the equitable owner before the declaration of the trust.
In both cases section 53 (i) .(b)13 provides:

itA declar tion of trust respecting any land
or any interest therein must be manif sted
and proved by some writing signed by some
person who is able to,~declare such trust ••"

The requirement of writing here is only required as
evidence of the declaration of trust and need not
therefore be contemporaneous with it. The requirement
of writing is generally thought to be the same as under
section 40(1). However, where the owner of the property
declares himself to be a trustee thereof, he is clearly
the person who must sign the writing. Where there is a
separation of the legal and equitable interests and the
declaration of trusts tak s the form of a direction to
the trustees by the equitable owner, it is the equitable
o~~er who must sign the writing if it is to be effective.l4

Section 53 (i) (c) provides:

"A disposition of an equitable interest or trust
subsi ting at the time of the disposition, must
be in writing signed by the person disposing
of the same or by his agent thereunto lawfully
authorised in writing or by will."
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Unlike the provisions of sections 53 (i) (b) and section
40, section 53 (i) (c) requires that the disposition shall
actually be in writing and not merely evidenced in writing.
Absence of writing makes the purpoted disposition void.1S

All these statutory provisions have their origin in
the Statute of Frauds 1677, the purpose of which was to
prevent the injustice that was thought likely to occur
from perjury or fraud when ora evidence was admitted.

In Rouchefoncauld v 16Boustead it was said:

"••• that the Statute of Frauds does not prevent
the proof of fraud, and ••• it is a fraud on the
part of the person to whom land is cc.~<; ~ as a
trustee ••• to deny the trust and clain the land
himself. Consequently ••• it is competent for a
person claiming land conveyed to another to
prove by parol evidence that it was so conveyed
upon trust for the claimant, and that the grantee,
knowing the facts is denying the trust and
relying upon the fonn of conveyance and the
statute in order to keep the land himself.tI

The fraud which brings the principle into play arises
as soon as the absolute character of the conveyance
is set up for the purpose of defeating in express trusts.

The requirement as to the fonnation of implied,
resulting and constructive trusts differ from those in
express trusts.

constructive trusts arise by operation of law. As
already notedt a constructive trust is a relationship in
respect of property under which one person, kno"n as a
trustee, is obliged as of law to deal with property
vested in him for the benefit of another person, the
beneficially. 18 A constructive trust is imposed by
the court as a result of the conduot of the trustee
and therefore arises independantly of the intention'of
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the parties.

When and on what grounds a constructiye trust will be
imposed depends on the attitude of the courts towards the
person upon whom the trust is to be imposed i.e.the constructive
trustee. It is worthy of notice that American law has
long adopted the attitude that a constructive trustee has
been unjustly enriched at the expense of the constructive
beneficially i.e., all that has to be shown is that the
constructive trustee has received sorae benefit, which as
against the constructive beneficiary, he cannot justly
retain. Paragraph 60 of th~ American Restatement o£
Restitution provides:

" where a person holding title to
property is subject to an equitable
duty to convey it to another on the
ground that he would be unjustly
enriched if he were permitted to
retain, a constructive trust arises."

This provision represents the attitude of the American
judges. As Cardozo J. has remarked:

itA constructive trust is the formula
through which the consc! nce of equity
finds expression. ~Vhen property has
been acquired in such circumstances that
~he holder of the legal titl may not
in good conscience retain the benefic al:
interest, equity converts him into a
trustee" 19

English law)has, generally speaking, only been prepared
to impose a constructive trust where the conduct of the
person upon whom the ~rust is to be uJPosed amounts to
a legal wrong i.e., where a cause of action against the
constructive trustee has arisen independantly. ecent
decisions suggest that a constructive trust:
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•••••• is a trust imposed by law whenever
justice and good conscience require it •••
it is an equitable rememdy by which the
court can enable an aggrieved party
to obtain restitution.,,20

Implied trusts are covered in a wide range of situations.
Cases of mutual wills are, in this respect, generally
regarded as a case of ~plied trusts. Mutual wills arise
where two persons, usually husband and wife have made an
agreement as to the disposal of their property and each
has in accordance with the agreement executed the will.
The two wills containing more or less similar provisions,
such wills are known as mutual wills. They give the
survivor a life interest and sometimes an absolute interest.

In order to establt h the trust it is not sufficient
to establish an agreement to make mutual wills followed by
their due execution; it is essehtial that an agreement
not to revoke the mutual will is established. A trust
is not created at once and indeed may never arise at all
since the parties are free and may release each other fran
their bargain by mutual agreements, and may during their
lifetime invoke the will separately provided each gives
notice of revocation to the other. Such other party
thereby acquires an opportunity to alter his own will
and the ground upon which a trust is raised ceases to exist.
It is the death of the first to die, leaving his will
unrevo . by which he carries part of the bargain into
execution and makes his will irrevocable that brings the
trust into operation. The creation of the trust does n?t
depend upon the acceptance by the survivor of the benefits
given to him by the will of the first to die.

Resulting trusts arise whenever a man buys either
real or personal property and has it conveyed or registered
or otherwise put into the name of another or of himself and
another jointly. It is presumed that that other holds the
property on trust for the person who has paid the purchase

22money. In Dyer ~ Dyer , Eyre C.B. said:
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"The clear result of all the cases without
a single xception is that the trust of a
legal estate, whether freehold, copyhold
or leasehold, whether taken in the nam s
of the purchasers and others jointly,
or in the names of others without that
of the purchaser- whether in one name
or several, whether jointly or successive-
results to the man who advances the purchase
money. 'I

There is no need for the conveyance or other instrument of
transfer to contain any refereno to the fact that the
purchase price has been paid by someone other than the
transferee. Parol evidence is always admissible to deter~mine
who advanced the money. The faot of evidence must be satisfac-
torily proved by evidence which may be circumstantial evidence
such as the nominal purchaser had not the means to provide
the purchase money. Evidence must show that the money was
intended to' b~ advanced by the person- alleging tlfe resultant
trust in the character of purchaser. If the evidence merely
estab 1 hed a loan of some money there would be no resultant
trust and the person lending the money would be a mere creditor.
The presumption of a resulting trust applies equally where
the parties were at the relevant time husband and wife

From the foregoing, it can be seen that there
are two ways in which the term 'trust' is used in English
jurisprudenoe. First the term m~braces all the matters of
confidence and serves as a general synonym for a fiduciary
relation. In this sense agents, guardians and other
fiduciaries are all trustees. If in describing a head of
a family, under customary law, as a trustee it is meant that
he holds office as a trustee in the general sense then
the analogy is acceptable. The head is entrusted with'the
administration of the family property for the benefit of
family to whom he owes some fiduaiary duties. The exaot
nature of these obligations will become clear as the
Chapter progresses.
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.Under English law the legal title to trust property was
detachab~e and distinguishable from the beneficial interest
in property. The trustee could not exploit his standing
at law to the detriment of the beneficiary. Thus there
was the concept of dual ownership which allows fue trustee
to hold the title while the beneficiary retains the right
to beneficial enjoyment.

Generally under customary 1 , there is no distinction
between title and beneficial enjoyment. The family head,
like the trustee, has control of the f&nily pr-operty but
title and the right to beneficial enjoyment are both vested

23 .in the family. The managerial powers of the head are
strictly distinguishable from the title to the property.
The right to manage the family property and to alienate
it resides in the group acting corporately and not in
individual members. In most tribal groups the eldest male
member is usually the head of the group. He takes office
automatically and without ceremony upon the death of his
predecessor. The family head presides over the meetings of
the descent group. He has jurisdiction over all the ~atters
pertaining to the group, including its land. As the executive
head of the group, he may issue orders but is nevertheless
subject to the will of the group and may not override the
decisions of the group. He cannot be deposed, though if
unpopular he may be ignored by his family members and
recognition as leader given to his ~ediate junior in age.

Any dealing in family land must be conducted by the
family head. Only he may take action to court to protect
the interests of the family and he always sues on behalf
of the family. All documents should be signed by him.

In those descent groups possessing a hereditary
chief~ancy title, the control of family land and particularly
its alientation has often passed into the hands of the chief.
The roles of the family head and of the chief are quite
distinct - the former has jurisdiction only within the descent
group while the latter is its representative in the local
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authority. The chief thus acts as the family head
but he has no more power than the family head though his
influence is usually such that members acquiesce in
his sole dealings in land.

In regard to the distinction between the mangerial
and the title aspects of propertYI the position of the
family head is similar to that of the life tenant under
the English settled Land Act of 1882 who was deemed to
be a trustee in respect of his wide powez s of dealing
with the settled land although the legal estate was
not vested in him. Before 1926 the legal estate was neither
vested in the trustees of the settlement or split up
between the beneficiaries, but the Act of 1882 struck at
the doctrinal fetters upon the alienation of the property
by conferring wide powers of disposition upon the tenant
for life. The settled Land Act 1925 completed this process
of liberation by vesting the legal estate in the tenant
for life, thus making his fiduciary position more like
the usual cammon law trustee as regards the location
of title.

At equity one or t,,,otrustees have the title and
effective powers of control. Both economic and conveyancing

.notions favour them. This is very 1 unlike the customary
concept under which, as we have seen, embodies a pervading
col~ectivi&~ that tends to emphasize 'corporate' tile
and to circumscribe the powers of control which a single
individual may weild over 'corporate' property. However,
new economic and social phenomena have caused a significant
increase in the heads powers of disposition.

The usual conception of a trust is a dispositive
scheme whereby title to property is vested in one person
upon trust to hold it for another. The trustee is thus
depicted as enjoying no beneficial interest in the trust.
There is, bowevez, no doctrinal impediment to a trustee
being a beneficiary. There can be no trust where a
person is not at once sole trustee and sale beneficiary;
equity does not counternance the ctacle of a person
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discharging the full panoply of a trustees obligations
to himself. But the validity of a trust will not be
vitiated by the mere circumstance that a sole trustee
is one of the beneficiaries. Where the trustee is also
one of the beneficiaries, his position is clearly
analogous to the head of the family who is a trustee
and also one of the beneficiaries. A head of a m
family is by definition a memb~ of the family he
administers unto and is as much ent.itled to participate
in the enjoyment of family as any other member. His
'trusteeship' is therefore a 'highly interested trusteeship.'

As far as creation is concerned, in the English trust,
it depends upon the settlers intention. But the intention
is irrelevant to the establishment of fiduciary relations
between the head and members of the family.24 The head
voluntarily assumes his office but is placed in a fiduciary
position by virtue of the office and without respect to
his int ntions. Thus there is no analogy here with either
an express or implied trust - the former is predicted on the
overt intention of the settlor, the latter on his inferred
expectations. The analogy with a constructive trust is
valid to a point; both fiduciary situation arise by
operation of law. In England the modern tendency is to
r gard the constructive trust as a purely remedial device

ich comes into operation when an act savouring the unjust
enrichment is committed. The customary fiduciary relationship
is based on an affirmative duty, not on any remedial theory.

The family heads' powers of control and management are
in many ways similar to those of a trustee. Like a trustee
he can take such steps and incur such expenses as are
reasonable to preserve the family property. But unlike a
trustee a head of a family is personally liable to the costs
of litigation in respect of family property. The basis
is that m~nbers of a family are jOintly and severally
liable for the whole of the debts of the family and, therefore,
each member of the family is personally liable for the whole
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of the costs incurred in litigation.

It is a fundamental fiduciary principle that the
trustee must not place h~self in a situation where
there is a conflict between self-interests and his
duty to the beneficiaries. Customary law also acknowledged
the paramountcy of the family's interests over the self
interests of the head of the family; the heads obligation
to administer family property in the interest of the
family is a fundamental legal rincip e and a basic
tenet of traditional religious ideas. Deviation from
this 'nor:mconstitutes an outrage upon the ancestral
spirits and attracts drastic sanctions of disposition.
HO''fTever,customary law has no eleborate rules to deter
the conflict between self-interest and duty to others.
By virtue of his position the family head commits himself
to the p~eservation of family property. With this duty
to preserve, the idea of buying off the rest of the
family from the family estate violently offends the
very basis of customary tenure. Equally repugnant is
the idea of selling his own property by the head to
himself as family head; the family ties which bind the
head and members do not admit of such unabashed commercialism.

As for accountability, traditionally customary law in
many places was bound up with the cult of ancestral worship.
A basic tenet of this cult was that the living were
strictly accountable to the ancestral spirits for their
actions. This idea of strict accountability to the
ancestral spirits was an effective means of social control
but it was particularly significant in the administration
of family property, since such property was an ancestral
trust. Thus although the head of the family was immune
from liability to account to the members of the family,
this is in no w y detracted from his accountability to
the ancestral spirits. The defects in the mundane legal
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procedures 'Vlerecured by the efficacy of .!religious sanctions.
However, it must be appreciated that the efficacy of the
customary fiduciary institution was strictly anchored on
strict adherence to religious tenets. With the erosion
of the cult of ancestral woz shap it is imperative to devise
an effective down to earth machinery for transplanting
this fundamental idea of accountability into social reality.

Having determined the vario s aspects of the nature of
the customary trust we can draw certain conclusions. A
customary trust is based on and indeed must be examined
in the light of the customary rules of inheritance and
landholding. Such rules vary from one tribe to another in
the minute details of procedure, but otherwise they are the
same in substance. Furthermore, when dealing with cases
involving this conept it is important to bear one thing
in mind. The development is still undergoing changes,
such changes being directly related to the socio-economic
development of the country. In earlier times, one Gould
talk of the early form of customary trust where the family
infrastructure, which we have looked at in detail, played
an indispensable role. In this period of its development
there was no requirement as to writing in order to establish
the trust. Furthermore, the land had to be vested in a
particular lineage, tribe, clan or family. 'l'he head of
the family needn't have been the father1hough in most
cases he was. Also, the land ~as entrusted to the sons.
Widows had only a life interest wiwhich reverted to the
family lineage on her death. During this period the

intention of the ~rustee in the creation of the trust was
irrelevant. Land automatically fell into thehands of the
trustee. However, gradual developments are slowly changing
the face of this concept.

Nowadays, even though the basic principles of the
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concept still apply, the courts are playing a more liaportant
role in the determination of disputes. The intention of the
trustee is gaining a more prominent role. \lith the introduction
of the western mode of production, the extended family
infra-structure is fast breaking down. Land is in short
supply which means that the handing down of land by
inheritance is fast becaning a thing of the past and this
is obviously going to radically change the major attributes
of the customary t~ust concept that we have examined
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CH~.PTER FOUR

The Customary Trust Determined

The foregoing chapter discussed the aliusl that the
tru~t concept purports to fulfil. But can the present
law accommodate this principle and the aims?

In chapter one it was revealed that the Registered
2Land Act does not sufficinetly accommodate this concept.

However, recent cases have shown that the courts are willing
to interpret this Act to fulfil these very aims. A cas in
point is Alan Kiama v Ndia Mathunya and Others3 - hereby
refe"rred to as Kiama' s case. Briefly t~e facts were that
the appellant claimed to be the owner of some parcels of
land which were governed by the Registered Land Act. During
1958 and subsequent thereto the respondents h d wrongfully and
unlawfully utilised the land in all respects and thus the
plaintiff sought to e1ect the respondents from the land.

In their defence the respondents denied t~at the
appellant was the registed owner of that land and that they
were trespassers. They further submitted that the appellant
had obtained the title thereto fraudulently through the
assistance of Karuru Kiragu, the original registered
prop.ietor.

The trial judge said that Kiragu 'held the land subject
to the rights of the clan ••• ' and that there was a trust by
implication of law and Karuru Kiragu held the land subject
to that resulting trust under Kikuyu customary law. It
was further held that thoug no trust was recorded on the
register, the 'trust' which existed under customary law
was not defeated when the lclan members allowed Karuru Kiraqu
to register the land in his name.

- On alpeal, the Court of Appela upheld the decision
of the trial court that the land was registered in the
nanle of Karuru Kiragu as owner and trustee for the members
of the respondent clan. However, the reasons for reaching
this decision were completely different.
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In his judgement the trial judge overc~~e the barrier
posed by Section 126 of the Registered Land Act by saying
that it was:

"•••a technicality which many people were
not aware of during those days when the
exercise was new •••"4

He went on to add that it would be:

"••• inquitious to deprive the ..entitled persons
of their interest in land because the trust
was not specifically recorded in the register"
through no fault of their own ••••• u 5

He then held that:

" the trust existed under customary
law '-111enthe members of the clan allowed
Karuru to hold the land in the name of
Karuru without recording the trust.
The resulting trust was implied by law
after the registration of the suit land
in the name of Karuru Kiragu." 6

Having found the transaction between Karuru and Kiragu
fraudulent,' the court ordered rectification of the register
under section 143 of the Registered Land Act.

Madan J.A. of the Court of.Appeal rejected the reasoning
of the trial judge. He said that:

11 ••• the clan members themselves claimed to have
decided to register the land in the name of
Karuru Kiragu as trustee. They themselves
created the trust therefore there was no
trust resulting or otherwise by implication of
law or und Kikuyu customary." 7

He further added that even if we supposed that the
creation of a trust was not a dealing in land, then, sections
126 and 143 of the Act prohibited the rectification of
tile register so as to affect the title of the appellant
as he acquired the land for valuable consideration from
Karuru Kiragu, who was deemed to be absolute
proprietor thereof due to his being registered first.
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Rejecting the arqument; of the trial court that the
land was e ansferred to the appellant subject to a re ulting
trust and subject to the respondents existing rights,
Madan J.A. held that:

ft ••• registration under section 28 of the Act
was subject only to such liabilities, rights and
interests as ffect the same and are declared by
section 30 of the Act not to require noting on
the register."a

Section 30 enacts:
"30. Unless the contrary is expressed in the

register, all registered land shall be ~ubject
to such of the the following overriding interests
as may for the time being subsist and affect the
same, without their being noted on the register:-

(g) the rights of a person in possession
or actual occupation of land to which he
is entitled in right only of such
possession or occupation, save where
inquiry is made and the rights are not
disclosed.u9

In other words the land was subject to the overriding
interests of the respondents as persons in possession
or actual occupation under section 30 (g).

The rights described by the trial court as 'customary'
rights were, on the authority of Esiroyo v Esiroyo;O
held to have been extinguished by section 28 of the Act.
In this case, the facts of which have been stated earlier,ll
Kneller J. held that:

" Rights arising under customary law
are not among fue interests listed
in section 30 of the Act as overriding
interests."l2

Madan J.A. went on to adopt a different interpretation in
order to afford justice to the parties. He said that since
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section 30 (g) could not refer to customary rights, it
must refer to 'equitable rights' as the overriding interests.
Further, such overriding interests \'lhicharisie in right
only of possession or actual occupation without legal title
are equitable rights which are binding on the land and
therefore, on the registered owner of it. They possess
legal sanctify under section 30 (g).

"•••• without being noted on the register;
they have achieved legal recognition in
consequence of being written into the
statue; they are ot subject to interference
or disturbance such as by eviction save
when inquiry is made and they are not
disclosed.1I 13

Since the respondents were in possession and actual
occupation of the land and also cultivated it to the
knowldege of the appellant, there existed overriding
interest which are so crated and are entitled to protection
because they are equitable rights. It was then held that the
land was transferred to the appellant subject to the respondents
existing rights rather than subject to a resulting trust.

What was the basis of interpretation in the approach
adopted by either trust?

In the trial court the judge was adopting the
customary trust concept. He said that a customary trust
is a resulting trust which is implied by law and arises
out of the relationship between registered propEietor
and the clan, in this case Kiragu and the respondents.
By implication he rejected the judgement in Esiroyo v
ESirOyo14 on the same basis as was argued in the previous
chapters. He argued that:

"••• the Judicature Act provides for decisions
of cases of this nature to be according to
substantial justice and without technicality
of procedures. There is no repugnance to
the decision met (so that) the resulting
trust exists in circumstances such as
these that a trust was not recorded in the
register.1I 15
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vfuat the judge was really saying was that the customary

trust was a creature of customary law and not related to

the English express and constructive trusts

The Court of Appeal rejected wholesale the concept of
customary trust as '••• a concept •••• which was born in
the conscience of the learned judge because he was determined
to do justice.n16 The Court aqpepted the holding in
Esiroyo v Esiroyo as regards section 30 (g) and commented
on the use, by the trial court, of the provisions of the
Judicature Act by saying that a judge has to do justice
within the limits enacted by statutes and ordered procedures, in
other words, according to the law. In interpreting section
30 (g) the Court of Appeal took the section to refer to
equitable rights. These were overriding interests that arise
in right only of possession or actual occupation without legal
title and as equitable interests they are bidning on the land
and therefore the registered owner.

Which then is the correct approach, if any? In
answering this question it is evident that the basis of
approach depends very much on the basic philosophy of life
of the presiding judge. 18 In the trial court the judge
expressed an appreciation of the customary rules of land and
inheritance, and this was c~early reflected in his interpretation.
It is this appreciation that was the deciding factor that
detennined the approach.

One line of approach was open for the appeal court.
Having rejected the reasoning in the trial court but
recognising the injustice caused to the respondents, the
court overcame the obstac es created by the Act by adopting
the eq*ltable rights idea. This seems to have been adopted
from the doctrines of equity and is justifiable under section
163 of the egistered Land Act. Fortunately both interpretations
had the same end result.
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Avoiding much repetition of -hat was said in chapter
two, the writer feels that a further comparative analysis
of the customary property concept with the equitable doctrines
of trust may' further our understanding of this discussion.
In this respect the question may be asked as to whether
the equitable customary trust (as defined by Madan J.A. in Ki~~a's
case) e_xpresses the same aim as the customary la\>l_righ~s. The
decision in the Kiama case suggests the affirmative. Can
this equitable customary trust b compared to an express,
resulting, or constructive trust? Th~s has been a major
question throughout this paper and the answer has to be
seen in light of the socio-economic structure has changed
the function of this Council and the way of thinking of
the people. Whereas in those days the intention did not
matter in the recognition of the head as a 'trustee', no~-
adays it plays a big role in determining the creation and
existence of a trust. This is well illustrated in cases ~~
that bave come before the courts.

In Zephania Nthiga v Eunice Wanjiru and Samuel
Njeru Nthiga,20 the plaintiff filed a suit for a declaration
that, inter alia, the defendants held two parcels of land
on trust for him. The court held that on the evidence the
1st defendants "acquired the said land as an agent for the
plaintiff and she held it on trust for him, which trust
can be deduced from the intention or agreement of the parties
or by implication of Law, II 21

The Council of Elders is rapidly being replaced by
the courts in determining the more serious land disputes.
The money economy and concept of individual title has
also perpetuated the importance of the intention of the
family ~ead as this paper has attempted to show.

In view of the minimal help afforded by the Acts22
it is not easy to determine whether the equitable customary
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trust is comparable to an express trust. In .the Kiama
case the issue arose as to whether the dealing such as the
clan members embarked upon constituted an express trust
under Section 6 (2) of the Land Control Act.23 This
section provides:

"6 (2). For the avoidance of doubt
it is declared that the declaration
of a trust of a!ricultural land
situated within a land control area
is a dealing in that land for the
purposes of sub-section (1).11 24

Law J .A. in his judgemerlt held that only dealings involving
express trusts would be invalid, in the absence of consent,
under this section. This seems to imply t:.hatsuch a
transaction would have to be either on a written instrument
or evidenced in writing, expressing be trust.

The Judicature Act section 3 (1) applies the doctrines
of equity and statutes of general application to our law.
Though the Law of Property Act of England of 1925 does not
qualify as a statute of general application, the sections
53 (1) (b) and 53 (1) (c) are reproductions of the provisions
of the Statute of Frauds 1677. Is this a statute of general
application? The date of enactment suggests that it does but
the La~l of ':Contract (.Ammendment) Act 196825 expressly says
that the statute of Frauds 1677 does not apply. HO\tl can
the two be reconciled? Case Law does not appear to have
decided the is ue but one may proceed on the assumption
that the Act of 1968 was making reference to contracts
only but not trusts. As the issue still remains undecided
I will proceed on the assumption that the Statute of Frauds
is applicable at least to trusts. The above mentioned
sections of the Law of Property Act as reproduced fram the
Statute of Frauds 1677 require that the creation of an
express trust must be evidenced in 'wiiii119.
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At the time of registration, the rural society
was not acquainted with writing. Since the statute
requires evidence in writing, how do 'VIe overcome this
problem? Section 3 (2) of the Judicature Act affords us a
solution. It applies the statutes of general application
so far only as the local circumstances allow. It can
be argued that at the time of registration the local
circumstances did not allO\l f the application of this
requirement hence it could be disregarded.

One of the main reasons for the enactment of the
Statute of Frauds, as the name suggests was to prevent
the use of fraud in land dealings. For instance, if a
plaintiff is unable to produce the required evidence in
writing, he may nevertheless succeed in obtaining the
equitable remedies where he has done acts refer le to
the land in relation to their agreement and in reliance
on the defe dants prami e. This is provided that these
acts are such as to indicate OIl the balance of probabilities
that they were preferred in on an agreement with the
defendant which was consistent with the agreement alleged.

In the light of the above discussion it can be argued
that the holding of land by the head of the family can be
construed to be an act referrable to land and part of his
duties towards the rest of the family. 'l'hisvlill suffice
as evidence of a trust.

The leading case of Rochefoucauld
held that:

v Boustead26

n ••• the Statute of Frauds does not
prevent the proof of a fraud; that is
a fraud on the part of a person to hom
land is conveyed as a trustee and ~ho
knows it was conveyed, to deny the
trust and cla~ the land for himself.
Consequnetly, ~otwithstanding the
statute, it is competent for a person
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claiming land conveyed to another
to prove by parol evidence that it
was so conveyed upon trust for the
claimant, and that the grantee know.Lnq _~;.
the facts is denying the trust and
relying upon the form of conveyance
and the statute in order to keep the
land himself."

In this case the Court of Appeal was actually enforcing
the express trust notwithstandl q the absence of writing
and thepprovisions of the Statute.

Consequent cases like the above have been treated
as cases of constructive trust as in Bannister v Bannister27
In this case, on the plaintiffs oral undertaking that the
defendant would be allowed to live in a cottage rent free
for as long as desired, the defendant agreed, to sell to
him at a price well below the contemporary value of the
two cottages, that and an adjacent cottage. The conveyance
executed in due course contained no reference to the
plaintiffs undertaking. Subsequently the plaintiff claimed
possession of the premises occupied by the defendant, and
claimed that the alleged trust contained in the oral
understanding was defeated by the absence of writing.

Though Rouchefoucauld v Boustead 28 did not
impose a constructre trust, in the event of the express trust
being unenforceable because it is not in writing, the
court will impose a constructive trust to carry out the
terms of the express trust. However, it would be much
better to reach the same result by a straightforward
application of the principle laid down in Rouchefoucau d
v Boustead, namely that in a case of fraud, equity will
allow an express trust to be established by parol evidence
notwithstanding the statute.

On the strength of thE detailed look at the
requirements for the creation of an express trust, it
would be justifiable to classify the equitable customary
rights as falling in this category.
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On examination of the cases, we find that the courts
have repeatedly referred to resulting and constructive
trusts interchangeably.

In Zephania Nthiga v .t:;uniceNanjiru and Another29
Multi, J. ,held that the 2nd defendant held the di.sputed

f

pa~cel of land on trust for the plaintiff and subject to
tM rights, duties, and obligations as trustee for the

J I

p~aintiff who was the beneficial ~mer of the said land
in the resulting trust. The same judge held in the Kiama
case that the "resulting trust was implied by law after
the re istration of the suit land in the name of Karuru
Kiragu.30 Law J.A. in the iama case held:

" ••• the learned judge found in favour
of the respondents on the basis of the

nglish equitable doctrine of an implied,
constructive or resulting trust arising
out of the relationship between Kiragu
and respondents •.•••" 31

The learned judge made further refer nee to a consructive
trust in his judgement saying:-

"Under the constructive trust which in
my opinion arose between !<iragu and the
respondents in the circumstances of
this case •••• " 32

From the extracts it may be concluded that the courts make
no apparent distinction between resulting and constructive
trust. Indeed this may be because both arise out of
fiduciary relations and are implied by the law.

The customary trust concept has developed
in a way that enables it to be regarded as an express
trust, or a resultant or constructive trust either
by operation of law or by the principles ena~erated in
Rouchefoucauld v Boustead 33 and Bannister v Bannister. 34
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In which category the courts would actually fit the concept
depends on the interpretation of the facts by the courts.
Cases tend to favour the second category of resulting and
constructive trusts, but this is for disputes that arose
many years ago. As the community becomes more awar-e of
legal requirements and procedu a, the courts may have
the opportunity of adopting the Rouchefoucau\d v Boustead
principle which can be applied using section 163 of the
Registered Land Act. This section was held 'in the Kiama
case to render the Registered La nd Act "subje~ exclusively

to the 'common law of England' as modified by the doctrines
of equity." 35

Having examined the development of the customary
trust concept up to this stage, the writer would like to
examine another aspect of the development, namely the
shortcomings in relation to the socio-economic development
th t has taken p~ace over the years. Once again the writer
is persuaded into using a method of analogy with the
English trust concepts in order to help in a clear understanding
of the various propositions put forward. This is not to say
that one 0 the other i8 the better but in their development,
legal concepts benefit more from lessons learnt in different
legal systems. The application of the doctrines of equity
in the Kenya courts lends weight to the justification of
the comparative ap roach.

In trusts the delimiting factor is the trust
instrument, which is still alien in the customary legal
system. Instead the custo.mary legal system adopts the
institution of the Council of Elders which serve as a
del liting factor. The difference in the two lies in the
enforceability_ Under the fa~ily property concept there
is only a summons to the Council where those smmaoned
give reasons why they should not be deposed as head of the
family property in the light of any accusations levelled
against them.

liThe object of this procedure among
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the Kamba is not to seek redress
for breach of fiduciary relations
or the specific performance
thereof but to demand an effective
answer to an indictment on pain
of disposition." 36

The trust instrument is, on the other hand, enforceable
by beneficiaries under stante la. This raises the
question as to whether the principles of enforcement in
the customary concept are adequate to protect the bene- \
ficiaries. In the past the fear of ancestral spirits
and a strong sense of moral duties caused the head to
perform his fiducia.ry duties. Today the rapid socio-
economic development has opened up the avenues for the
heads to exploit their fiduciary position as was evidenced
in the cases discussed. It would be inadequate and
ineffectual to a sume that the family head will be
constrained by the norms of the customary society in the
performance of his duties and obligatiorts. Disposition
neither restores misappropriated property nor affords
recompense thereupon. Nowadays people resort to the
courts, but as the law does not accommodate this concept
satisfactorily, injustice is reampant in the courts
interpretation. For example, in the Kiama case the
court plied equitable princip~ to achieve a just
result, but also reject the whole idea of a customary
trust concept.

Considerations of the statutes should not be allowed
to thwart the enforc~aent of the head's fiduciary
obligation. In former days, the immunities enjoyed by
the head were matched by a high sense of responsibility
in respect of his obligations towards the family. Privilege
was not a license for exploitation but an opportunity
Dr serving the family to the full. ith the dilnunition
of this nse of duty, the case for retaining the symbols
of statutes is no longer tenable, the head no longer
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commands the traditional authority he formally wielded
but has however not been denuded of the legal privileges
founded in his former standing ~ithin the family. Their
retention is as incongrous as it is unjust.

Our comparative study has disclosed the effectiveness
of the methods whereby equity holds the trustee to his
fiduciary duties. A beneficiary can invoke the aid of
the courts of equity in either compelling the trustee
to specifically perform his 0~I1gations or restraining
a threatened breach or procuring redress for a breach.
Customary law could profit in its development from
lessons learnt by equity.

The anomalies examined call for reform in the course
of development. Firstly, the head should be made
accountable to members of the family in respect of
family property. This is basic to the concept of a
fiduciary relection. This does not, however, mean the
adoptation of the equitable conception of a duty to account.
Expecting the head to keep meticulous accounts expected
of a trustee or transacting of business in the atmosphere
where any family_member can insist on an oppressive to
the head. However the head should keep adequate accounts
and be able to furnish members of the family with
satisfactroy explanations of his dealings with family
property when called upon to do so.37

To expect the head eto administer the family
property in the primary interest of the family is
ineffectual unless it is fortified by more thorough
rules designed to subordinate the heads personal interest
to that of the whole family. In addition the courts
should be more ready to recognise the right of the family
to .enforce the obligations of the head.

Finally, individual family members should have the
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right to prosecute claims against the head unencumbered
by the desires of the majority. This does not threaten
family solidarity and unity. An aggrieved individual
should address his complaints to the local elders but his
ultimate right to invoke the aid of the courts must be
guaranteed, for whatever the legal standing of the elders
there is no doubt that a head with a forceful personality
can browbeat complainants into submission. The individuals
ultimate right of access to the courts is the best guarantee
against exploitation by the head.
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CONCLUSION

Throughout this thesis the writer has attempted
to show the development of the customary concept of trust.
This development did not start with the birth of concept
but rather with the aiareness of ita existence by the legal
system.

The present legal structure was imposed on the indigeneous
people by the colonialists without reference to the then
existing legal structure with regard to land i.e. the customary
land holding system. This can be attributed partly to the
racial arrogance of the colonialists who failed to recognise
customary law as comprising a legal system. They introduced
the various pieces of legislation, especially land legislation,
in absolute disregard of the existing land tenure systems.

The African land tenure systems and more broadly the
whole family structure, revealed the existence of a concept,
similar in many ways to the English notion of trust but
different in its aims. The colonial land legislation did
not accomodate this conept. The problem was brought out
well, for example, in the cases of Bela Ohiero v Opiyo
and others (1972) E.A. 227 and Esiroyo v Esiroyo (1973)
B.A. 388. In these cases the courts attempted to solve
customary land disputes using the existing legislation
when in fact that legislation did not abcomodate this concept.

The courts have been seen to adopt two approaches when
dealing with these disputes. The first approach was. ,to
accept that there existed . is concept called a customary trust.
The particulars had their roots in the African land holding
system where the family head served as trustee. In dealing
with the problems that arose the courts ignored the legislation
provisions especially the proviso to section 28 of the Registered
Land Act (Cap 300), and held that the registered proprietor
held the land on trust for the family embers.
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The second approach is that which is presently
favoured by the Court of Appeal as was evidenced in
Kiama's case. In this case the court treated the
disputes using equitable principles as remedies.
The family 'beneficiaries' are said to have equitable
rights over the disputed land. FolJlo~lersof this
second approach reject the idea of a customary trust.

It is submitted that both approaches make
fund~nental mistakes. The fi st approach is static.
It does not take into account the Changing trends of today's
society. As was suggested when discussing the faults of
the customary trust and the remedies, the approach should
accomodate the socio-economic development that is
constantly taking place. For instance, the family
structure that is envisa~ed has to a large extent
disintergrated. This is so in most of the cases that
are likely to appear in court. The increasing literary
rate together ",withthe economic changes means that
less trust can be given to the family head and thus
checks and balances need to be strengthened to ensure
that the head does not abuse the trust given to him.

On the other hand the second approach completely
ignores the existence of customary rights to land. It
interprets the existing legislation strictly and this,
as we have seen, does not recognise the existence of the
concept. The courts choose instead to use the notion of
equitable rights to do justice.

The development of this concept has not been one ~f
formulating new rules and standards, but rather one of
trying to accomodate this customary trust idea has mpst
meaning to the indigeneous people. It is submitted
that as a compromise to the two approaches presently'
adopted, ~~y attempts to change its fund ntal
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cha r actic r Lst.Lcs ,']_11 h ve to 1.c in con s onance '.;ith t.he
C,,<1Ilg(!S 0';:- t.he \,1ays of li.fe of t re :i nl.lis(o-nous pe op Le ,

ThlE mean s in effect t.h at; the Le-j i s Lat i.on bas to (;.(;;0

b n(J',;ti to t.ak.e into account t.le mucl. vaLuod cust.oiuar y

Land :.olding rules. 7"t the san L- til~h'; b~ose CU::::tOI_S

t.h a t; have been out.d a t.ed by ele EDcec...y sociC"-ecOT')r,.~C

devslop< ont; "ill' ave to 0(;! dropped. ',1.'1'i5 LncLudes
t.he r e j ect.Lou of ny 5y'..:> er. '--1!<:.crelJ:i L; n d is~~ute~ arc
solved solely Ly cLan eLder s or Ly tho cour t s . ',"'h8

t.wo institutions rius t. corap Li.mcrrt; each ot.h-r' , Problecs
Lnvo LvLn.j the cus t.oma.r y t.r us t; ought to ~(~ s .Lvo.I b:,.'

the courts i 1 consultation vJjt!! the various Lcca t.Lona L
leaders \lhv are a'Jt to '-,'0 r.or e convo r sanr, \;i t;-~t le

f a c t s . '::"his lay 0= so Lv Lnq t.I.e ,.i.L~:..out.e s v LLl, e n s uz e

justice to t.he pazt.Le s until such c.l t.Lr.e as thlC!

cE:vc,lo?mcnt Q£ t.hc concept takes a recojnisc.<.: ::1I1U

ic f Ln.i t.e course.


