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sssesee it was a small minority that inherited power at
Independence. Essentially this "bourgeoisie of the civil service"
was financially and politically weak. It therefore set about
using the state machinery to make itself rich by inserting itself
as a sort of commission agent in the foreign dominated commercial
system ..... There are never quite enough spoils to go araound,
and this weakens the would be bourgeoisie. Consequently this
"national bourgeoisie"™ discovers the need for a domineering,
powerful and "popular" leader to whom will fall the dual role of
stabilising the regime and perpetuating the domination of the
bourgeoisie. His strength ia this role is necessarily in inverse
progortion to that of representative or popularly elected governe
esseee The ingtitutions of government are progressively

reduced to those of FPresident and his circle. The party becomes
a mere shell and usually an implement of coercion. eessse..The

eu ogt th eaucracy are ent ted to men from the
lea tribe, an metine ire rom his own fam or clan,

Parliament becomes little more than an adjunct of the Presidency,
where a legislative veneer is fitted over the wishes of the auto-
cracy, in return for high salaries and a limited licence to ventilat
popular sentiments whioh of courae, mist however not be critical

of the President. ppide ions : ,

accepting the leader in power. Parliamantg;z electiggg are reduced

I to a f pe ities, all of whom are pledged to

support the President and his government: elections circulate the
elite, contribute to the mystification of the voters, and thus help
preserve the elites freedom to go on enriching itself vithout
interference from below., With the passing of elections, this
function is performed by a series of military coups.

Frantz Fanon's commentary on
government in Emergent third world

neo=-clonial states.
- The Wretched of the Earth,
(penguin Iondon 1967)
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INTRODUCTION

Early Legal political philcosophers have postulated a period in
which men lived without any institutions of law and government, which
characterise our present day societies, Some of them John Locke for
example, saw man's life in this condition as relatively tranqguil and
benign, while others like the great English philosopher Thomas Hobbes
thought his existence in the "state of nature would be solitary poor
nasty brutish and short".

Advocates of both persuasions however share a common conclusion;
that men created civil government to make their lives and other forms
of interests more secure. In today's world, it is possible to discern
five distinet systems of government: the liberal democracy (Britain,
India ete), the Socialist and Communist systems (USSR, China,
Mozambique), Autocracies (Zaire, Spain under Franco etc), Monarchies
(Morocco, Saudi Arabia, Swaziland) and Military Dictatorships (Pakistan,
Gabon and Amin's Uganda).,

Whatever the system of government, there are many government
institutions which are set up to play the variety of fundamental
and necessary roles involved in the administration of a state. Two
such institutions are the Parliiment and the Presidency, if the country
has opted for a presidential type of governneé%fﬁq?gégg“’géxfgézitutions
provide the political leadership that controls the central government.
This leadership provides a central exercise of authority which formulate
national policies, aﬁlkcs decisions and manages the afflairs of the
state. .

This dessertation is interested inthe processes by which political
leadership is recruited in Kenya. It seeks to examine the laws
governing the election of President or Member of Parliament in Kenya,
how these laws have been developed, and in the light of Kenya's past
general elections, see how the electoral system has operated to
determine the political leadership of this country since iIndependence,
In other worllis the modest aim of this research is to examine the legal
and political framework by which the Kenyan political leadership has
come to power, continues to remdin in power, and may be replaced within

the existing constitutional framework.
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The paper is divided into four chapters. The first chapter
éxa&in;s the framework of govermnment inherited at Independence. This
involves examining the relevant provisions of the Independence Constitu-~
tion:. The analysis gives us the governmental framework against which
background to discuss the electoral system,

The second chapter anaglyses the development of our electoral
system €rom IS63 to I969, It investigates the legal rules which
constitute our electoral laws, and examines the political forces and
eveﬁ? which have been both the cause and occasion for the development
of those legal rules.

Chapter three examines the institutionalisatior of the one-party
state in a multi-party electoral system. It discusses the electoral
politics of the period I969-I197¢ and shows how the one-party system of
government has exploited the multi-party electoral system to secure its
positior and maintain itself in power. And Kenya's only political
party during this period - KANU, has been discussed because of the
role it piays in our electoral system.

The final chapter highlights eome of the shortcomings of Kenya's
defacto one-party system operating within a framework of election laws
designed for a multi-party system, emphasising orn how the functions of
such a multi-party electoral system have been frustrated. The author then
proceeds to make a case for the revision of the electoral system to
have it conform to the existing political realities.

The methodclogy of research adopted is the examination of the
primary sources of our election laws - the republican constitution,
the National Assembly and Presidential Elections Act andthe KANU
constitution - and a re-examination of the published material ofi Kenyatg
contemporary political science. These are blended with materials from
newspapers, magazines, thesis and discussions with my lecturers and
fellow students. Discussions with my colleagues have proved especially
useful, not surprisingly because of the greater interest that Kenyan
polities has excited among its peoples since the death of President
Kenyatta in August, IS78.

Certain details had to be foregone and the anaiysia cannot boast
of being exhaustive. Its brevity notwithétanding, it is hoped that it
will excite interest in the subject and perhaps serve as a basis for

further discussion and a more thorough research.
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CEAPTER  ONE
THE CONSTITUTIONAL FRPMEWORX
OF GOVERNMENT AT INDEPENDENCE

Kenya became :ndependerdt on 12th December, I963. The two most

important instruments in the transfer of power were the Kenya Independ-

nce Act 1963.1 passed by the British Parliament, renouncing British

rights of government and legislation in Kenya, and the Independence

0rder-1n-Counc11,2 whose second schedule contained the Independence
Constitution.

The two outstanding features of this constitution were a form of
Westminster System of government, and an extensive system of regionalism -
a quasi-federal arrangement of government with semi—autégous regions
divided roughly along tribal lines., This constitution was a product
of vigorous bargaining by the various groupings that dominated the
political scene in the early sixties. The major groups were KANU
which was dominated by the larger and more politicised Kikuyu and Luo
tribes, KADU which represented the smaller Luhyia, Falenjin Masai
and Coastal peoples, and the small but powerful white community. The
whifes were interested in safeguarding their economic interests, while
the Nationalists were interested in the speedy transfer of power to
the Africans. Put while KANU wanted that power to be trasferred to a
strong and centralised African government, KADU wanted limitations be
put on the exercisge of that power, to ensure that the smaller tribes are
not dominated by the larger ones.>

The period of colonial transition and the transfer of political
power to an African majority continued until the time of Independence
on 12tk December, I963. This transition to an African govermment sounded
the death-knell to the ceolonialism of the pre-I950's and the multi
racialism of the late fifties.

The colonial syﬁtem whibh the constitution intended to get rid
of, was one ir which the small Eurcpean community enjoyed political
supremacy through their control of the $tate machinery: a system in
which they enjoyed economic superiority over the Asiang at the middle
and the Africans at the bottom, and a system characterised by rigid
racial discrimination and other forms of dom#nation at the social
level. 4
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The colonial government was autocratic® for it was carried
on through an imposed administrative machinery that was rigidly
authoritative and hierachical in form and predominantly military in
character. Colonial rule being the anti-thesis of democracy and
popular participation in government, the legislature and the judiciary
did not exist as distinct and separte branches of govermpent. The
législature was controlled by the executive for its function was to
advise the Governor on government sponsored legislation. The
Govenor had the power to veto or suspend ernactments, and in any case
he could promuglate legislation on hig cown initiative by decree. As
a matter of fact, legislation consietedﬁeSSewuanj of admipistrative

instructions passed on by the Governmor to his subordinates in a chain

of command.® Iy the fimal enalysis, whatever little power the legislature
had were cf scant improtance given the composition of the legislative
coungil. For the legislature was unrepresentative of the society it
purpperted to serve, in that the majority of its members were
"officials", that is, senior civil servants who held their seats
ex-officio . These officials were the administrative beads of various
govermient departments - the colonial secretary,! Financial Secretary,
Attorney-General, Chief Native Commissioner and so on. And in addition,
the Governor had the power to ncuminate a certain number of "unofficial”
members, one or more of who might be charged with the duty of represe-
nting "native" interests. Incother werds the colenial legislature
lecked three kem attributes of a legislature in a liberal democracy:
first the exccutive was mot in any way respousible to the legislature
but to the colonial office in London. Secondly the legislature was

not pepularly elected, not representative of the pecple for whom it

was making laws, and thirdly the legislative council was neither a
supreme nor 2 sovereign body as it was subjected tec the control and
overriding powers of the Governor. '

The judiciary existed only as an appendage of the colonial
exascutive. It was not 1ndependent-to the exten¢ that it interpreted
laws in suech 2 wav as to facilitate colonial explioitation. TFor
instance the raciaslism and cultural arrogance that permeated the

whole colonial system was well reflected in the deeision of Ry Hmﬁe%of
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case,
N which,Hamiltont7, ruled that a union between an African male and an
African female is ro merriage at all, and at best it could only be

refered to as wife-purchase.

Tberefoie, given the oppressive and exploitative nature of the
colonial vsystem towards the majority, and the relentless and
increasipgly strong onslaught against the system by the Africans, it
is true to say that by the mid-fifties at the latest, Fenya as a
"white man's country" vas already doomed. And that the accedency
of the half-hearted multi-racial peolitics of the late-fifties was an
ungucceseful attempt by the Furopeans both to adapt themselves to
their vanishing political supremacy, ard to maintairn that supremacy
with the 2id of the local Asian community add the small westernised

elite of educated Africans.g

However. when Independence came, if did not radically restructure
the colonial system as most Africans would have wished;loindeed
'Independence was granted on the bakis of the continuation of the
system with the colonial patterns emerging relativel} unchanged., It
may be described as & bargain struck bétween the various colonial
interests and the African Natinalist Parties whereby the colonialists
agreed to the transfer of formal political authority to the African
Nationalists, in exchange of the iatter's agreement to safeguard the
economic interestsof the Gormer,ll It is therefore not suprising that
the Independence constitution béing a product of delicate compromises
reached through long and protracted nercotiations, was so detailed,
complex and to some extent incomprehensible.

It was based on two principles - the principle of a Westminster
Parliaventary system of government and secondly the principle of
minority protection, by which it incorporated an exteneive system
of regionalism for the protection of minorities.lzrhe state had three
distinct orgene of government - the legislature, the exgcutive and
the judiciary.

The Parliament “was bicarmeral. It comprised of the Senate
(Upper House) and +the . House of Representatives (Lower Huase)., The
lower House was the superior of the two, because not only was its
membership more impress%ﬂ%b than that of the Senate, but also the

Fxecutive (Prime Minister and his Cabinet)belonged to it.13
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ral legislature represented tribal interests,

in the bicarme
The feamate ats were divided on digtrict wide basis.

because the senatorial se

It was intended to supplcment regionalism in the protection of minority

jnterests at the cemtre, while regionalism protected those interests

A constitutional ammendment céuld he effected only by

a 909 majority vote in the senate, whereas only 2 759 majority was
14 mpe pParliament was charged with the

in the regions.

reguired in the Lower Youse.

roles of making laws, controlling and eriticising the performance of

the governERth: and generally involving the citizens in popular
participation of the povermment through representltlon The

Parliament was expected to control the govermment through censure,
refusal to pass 2 government btill or by a formal vote of ne-confidence
in the govermment in which case the governmemt would have to resign

and electiors be celled, Fowever, this was only an expectation and

)

not a reality as it later transpired. Pecause as it ig going to be —O
shown shortly, n prackice U 's the executive that controls
the parliament and not the revervse. '
The Executive was charged with the duties of implementing the
laws cpassed by the legislature, and with the actual administration
of the state.Reflecting a time-hounoured convention of the Westminster
parliamentary system, there was diffusion of executive power in that
there was a separation between the Head of state and the Head of
Government. The Fead of state was the Governor—Gennral16 representing
the Quéen, eincde Kenya vwae a dominion with the Oueen as the monarch.
The Goverror-Ceneral appointed as Prime-Minister =z menker of the Fouse
of Representatives who in his opirion was likely to command to the
support of s'majority of its members. This of course meant that the
Prime-Minister would be the head of the party that commands the
majority of seats in Farliement. The first Prime-Minister of
Inderendent Kenya was Mr, Jome Fenyatta after the landslide
majority that his KANU perty captured ir thke pre-Independence elections.
The Covernor-General appointed the rest of the cabinet en the
advice 0f the Prime-~Minister. True to the principles of a
Westminster system, executive authority was vested in the Queen and
delegated toc the Governor-Ceneral, but he was to exercise that power

on the advice of the cabinet.17
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There was aléo a partial fhmshmn of the leglalature and executive
organs of govermment, becauce the executive was a constituent part
of the legislature., This is a characteristic feature of a
Westminster model. After parliamentary electiors, the leader of
the winning party forms the governnent, and he himgelf hecomes the
Prime—~iMinister. Fe choses the members of his cabinet from amongst
the elected members of parLtarneth
who belong to his party, or from amongst the coalition parties if it
is a coalition government. By belonging to the legislature, the
executive is ahle to control the legislature because the executive
members are also leaders of the majority party,

In Kehya, the executive was part of the legislature and the
Prime-Minister was the head of the KANU party that had a majority in
Parliament. And although the executive caméj?%om the Youse of
Representatives, executive countrol over legislation was realised
t%éugh the geﬁeral subordination of the Senate to the House of
Representafives.

This Westminster structure of government is open to criticism.
First the partial fuSion of the executive and the legislature
resulting in the confrol of the legislature by the executive was in
eonflict with the principle of collective fesponsihility of the
government to the.parlisment, a cardinal principle_ot a Westiminster
model. The latter principle means that the cabiret is accountable
to the legislature and can even be forced to resign through a vote
of no-confidence.‘ It is difficult to eee how this principle can work
1nwa system vhere the executive ies part o? and centrols the legislature,
unless of course the government is a minority one. Executive control
of the legislature in Yenya is so strong as to render the concept of
collective respohsibllity meaniﬁgless. Pécause for instance Kenva's
~fourth parliament has among its menbers twenty-seven Ministeks and
fifty Assistant uinsters.lg And considering that the twelve nominated
M.P.s would bLe expecfed to support the government, it means that the
composition of parliasment alcone (27+50+12=82 out of the 170 voting M.P.s
is enough to ersure successful passage of every governmeht measure.zo
In this way the supremacy and independence of the parliamgnt, and its
ability to control and criticise the executive has heen muzzled

systematically.
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The third organ of the government was the judiciary. While
the legislature was charged with the duty of making laws, the
executive with the duty of implementing those laws, the judiciary
was to have the responsibility of seeing that the laws are not
only implemented, but are in fact implemented in accordance with
the procedures laid down by the law. The judiciary was also
to review administrative action to ensure that such actions are
within the powers laid down by the law, and finally to adjudicate
in conflicts involving the government and the citizens or conflicts _
between private citizens themselves.
Although the essentials of the Westminster Parliamentary
system were maintainred in relation to the central government, the
system waalmodiried by provisionswhich created a quasi-federal
arrangement of govermment in semi-autonomous regions divided roughly
along tribal lines.
The constitution created seven regions.24 Each region had both
a Regional Assembly and a Regional Governient.25 The Regional Assembly
wag the parliasent of the megion. The meubers of the Regional Assembly
were elected directly by the people of that region. The head of
the Regional Assembly was the Regional President and he was elected
by the members cof the Regicnal Assembly. Each region had its own

administrative establishment whose size varied f¥om region to regionm.

The chief to Executive officer of the Region was the Civil Secretary,
and he was appointed by the Public Service Commission in consultation
with the Regional President.Z®

The establishment of regionalism was aimed at distributing power.
to enable people to participate in the process of government in the
regions. The allocation of powers between the central and regional
governments was prévided for in great detail so much so that there was
a provision as .

"eeesss to which legislatmwre could provide for public

lavatories and refuse ....... and which executive was

responsible for implementing the law on these subjects."27
The first schedule of the constitution spelt out the legislative and

executive competence of the central government at the centre, avd .
the regional govermnments in the regions. Part I spelt out the
matters which fell within the exclusive legislative competence of

the regional assemblies. Part II listed those matters within the
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The move from "majimboism" to a unitary republic may therefore be
said to have been prompted by an honest desire to formulate a more
workable machinery of government,

Dismemberment of regionalism was realized through legal and
extra legal means. EADU members were constantly wooed to cross the
floor in parlimment and join XANU, and where persuasion failed,
methods of bullying and coercion were employed., It was intended that
the absorption of KADU into EKANU, would leave Majimboism with ncbody
to defend ik,

Regicnalism was also killed through calculated strangulation
by the ecentral government. The EANU government refused to release
any funds to the regional govergnontu. It therefore frustrated
majimboism inte abortion by making impossible the implementation
of the majimbo provisions, especially those relating to the

decentralisation of the civil service and the ndniniatrution.sl
The legal measure that struck a death blow on regionalism was

the first comstitutional annendmont,sz which was to change Kenya

from a dominion to a republie., This Bill also provided for the
election of an executive President and among other things stripped

the regional assemblies most of their powers, conversely increasing
the powers of the central governﬁont in the regions. It was not easy
for the bill to be enacted, because 75% votes were required in the
Lower House, while 90% votes were necessary in the Senate. Fortunately
for the EANU govermment, KADU "voluntarily" dissolved itself on

10th November, 196433and all its members joined KANU, The bill
therefore enjoyed easy passage in both Houses of pnrl&:nent.

The third constitutional ammendment®%struck a further blow at
regionalism and removed the ldttle powers that had remained, It also
changed the title of the regional govermment '"region" became
"province", while "assembly" became "council”so that it now read
"provinecial councils."

With the dissolution of KADU and the sbolition of majimhoism,
the senate now became an anachronism. Having eutlived its usefulness,
it was abolished and absorbed into the House of Representatives in
December, 1966.35
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CHAPTER TW®

TOWARDS A ONE~PARTY STATE; THE DEVELCPMENT OF KENYA'S
ELECTORAL SYSTEM I963 - 1969

T&iqugﬁngﬁszngigg éyhgfanine the development of Kenya's
electoral,and analyse the political (and socio-economic) forces
which brought about this development and examine what effect these
legal provisions had on the electoral politics of Kenya.

Ae a preliminary point, it is possible to discern two distinct
phases of political development during this period. From IS63
to 1966, politics and constitutional development was concerned with
polittcal unification and promotion of a one-party stystem (which
was réalised in I964) and the abolition of regionalism. On the other
hand, the period 1966-1639 was one of political turbulence which
began with the formation of KPU by the KANU redicals led by Oginga
Odinga. This period saw the reaction of the government against the
EPU threat through legal and extra-legal means and presents an
interesting exercise of political survival. The phase ended with
the banning of FPU in 1969, a return to the one-part system and
the holding of the first general elections after Independence later in
the same year, i

The preceding chapter has shown how the Independence constitution
provided for a parlimentary system of govérnment but modified in such
a way as to incorporate a system of regionalism. The constitution
was so detailed and complicated that it proved unworkable., The central
government made no secret of its intention to make some far-reaching
aunendnents to the constitution.l

This was aeffected by a constitutional ammendment which ms

mentioned earlier aimed at turning Kengp into a republic, deregionalise
the structure of government and provide for the ‘election of an executive
President? Naturally KAﬁﬁ was opposed to the abolition of regionalism,
Fowever the passage of the hill was aided by two factors: first the
specially entrencHéd provisicns clause in the Independence Constitution -
was ammended to require only 75% mejority vote in both hcusesf’and
secondly thé EADU opposition party was dissolved on 10th November, 1964,
Before considering the amendment itself, it would be useful to examine the
factors that led to the momentous dissolution of KADU.



In the early sixties, political activity was basically polarised
around KANU and KADU, the two major polical parties. Both were formed

in 1960, when National Political parties were legalised for the first
time since the declaration of Emergency in 1952, Prior to 1960, only
district political organisations had been allowed to exist since 1957.
These organisations were tribal and were built upon the traditional clan
lineage and family structureﬁ of the respective tribes. After the lega-
lisation of nationwide political organisation in 1960, the district
political groupings were not dissolved. They were converted into district
branches of the national parties, a fact which enabled the distriect party
leaders to retain most of their former autonomy within the now larger
political organisations. Thus KANU and KADU were loose amalgams of
district organisations that reached independence as mere federated ethnic

loyalties grouped around individual personalities?

KANU was a coalition of the largest and most politicised groups
which included the Luo and the Kikuyu(and their Meru and Embu neighbours).
EADU was on the other hand a grouping of the smaller tribes notable
among which were the Kalei{ﬁrt, the Luhyia, Masai and various coastal
peoples, The two parties had remarkably similar structures, and perhaps
the only major difference was the regions and ethnic groups from which
they drew their support. KANU which was the dominant mainstream of
political expression in the early sixties, was ot%ginally intended
to be a single nation wide party. It was however devoid of any ideology
or a coherzunt set of political principles that would have been able to
hold the nationalist movement together. So that besides European
encouragement in the formation of KADU, it was largely the absence of
strong fundamental values, and a clearly spelt out political philosophy
within KANU, that made it easy for KADU,

" to elevate ethnic fears and animosities

into a political pripciple when
' independence appeared imminent"?
Thus, save for the fact that KANU preferred a strong and centralised
form of government, while KADU struggled for a weak central government

that would enable the regions to govern themselves, there were no other
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political or ideological differences between the two parties as
those which were to characterise the intra-party struggle between
the KANU "conservatives" and the KANU "radicals" in 1965 and 1966,
This explains why the KADU copposition was so suddenly and painlessly
dissolved and absorbed into KANU within a year of Independence.

Consequent upon the dissolution of KADU and the realisation of
a one-party state, the first constitutional Ammendment Bill6 enjoyed
easy passage and became law on 23rd November within two weeks of
KADU's dissolution. As mentioned earlier, the ammendment aimed at
making Kenya a republic, abolish regionalism and provide for the

election ot an executive President. It is those provisions relating ©

to the election of the President that are of primary concern to us.

The Ammendment spelled out two methods by which a President could
be elected. The first method was to be used only during general
elections upon the dissolution of parliament. To stand as a candidate
for presidential elections, a person had to meet the following
requirements: o

(a) be a citizen of Kenya,

(b) be aged thirty five years or more

(¢) be registered in some consituency as a voter

in the National Assembly elections.7

A Presidential candidate also had to be a parliamentary candidate
standing for elections in some constituency because a presidential
candate would not be declared elected president unless he was alse
successfully elected as a member of Parlianent? The nomination of the
presidential candidate also had to be supported by at least 1,000 persons

registered as voters in the National Assembly elections.

" Before the polling day, each pariiamentary candidate standing
for the elections had to declare support for one or other of the
Presidential candidates. In the absence of such declaration, the

nomination papers of the parliamentary candidate would be invalid?
During parliamentary elections in the consituencies, the ballot

papers were to be in such a form as to disclose the name of the
pocliamentaly candidates, as well as indicating the name of the presidential
candidate which each of the parliamentary candidates supported. The late



Tom Mboya said that the reason for this arrangement was to enable

the people of Kenya in every constituency, to bave a chance to decide
(though indirectly) which of the national leaders they would vote for.
After the parliamentary elections, that presidential candidate who

is elected as & member of the National Assembly, and who receives

the declared support of more than half of the members successfully
elected to the Naticnal Assembly, was declared elected President}o

In the event of no candidate receiving more than half the support of
the successful members of parliament, no one was declared elected
president and therefore the second method ©f electing a president was

resorted to.

_ This second method of presidential election was also used in any
of the following inatances:11
(a) where the preqident dies while in office,
(b) where it is determined that the election of the
President was invalid, '
{ec) where the president resigned without havirpg first
dizsolved parliament,
(d) where the President ceases to be a member of
Parliament otherwise than by reason of dissolution of
Parliament or
(e) where the ﬁfesident ceases to hold office due to
his ipability toc perform and discharge the functions of his
office as a result of mental or physical infirmity for a
period of-three months.
Vhere for any of these reasons, occasion arises for the election of
a president, the Speaker of the House of Representatives summons a
reeting of the memkers of that House, where upor the members sit as an

electoral college to elect the President}z If the need to elect ts

the President arises from the failure of the general elections to
elect a president, the elected members of the lower House sit as

an electoral college to elect the President before the election of the
specially elected members. Any of the elected members is eligible

to stand for the presidential elections, His nomination papers must however



be supported by at least twenty members of the lower House, the failure
of which voids his nomination%s At the election meeting, the election
ie by secret ballot, and gny memher entitled to vote on any question

or motion before the House jig entitiled to vote., This provision
therefore excludes persons like the Speaker and the Attorney-General
from voting. The provision may be justified on the grounds that

the speaker and the Attorney~Gemeral are not elected members and they
would not be representing the people if they were to vote for the
President.

If no clear majority is obtained at the fivrst ballot, another
two may be taken at different sittings. If there is still no success,
another two (and nct more) ballots may be taken, if the speaker thought
that they may result in the election of the President, Otherwise if
the House of Reprpsentatives is unable to elect a President, the
Parliament stands sutomatically dissolved and another general election

takes place.

Looking at the first eymendment Act, it is clear that the two
paramount aims of the electoral system of presidential elections vweare
assurance of majority support for the government ip Parliament, and
the democratic principle of popular choice and participation in government.
This was made possible by having the electorate indirectly electing the
President, by electing those parliamentary candidates who supported the

presidential candidates of their own choice.

The system did however have a number of weaknesses. For instance,
assurance of majority support for the government which was of paramount
importance, was not, oncloser examination so well guaranteed. First the
rules did not reguire political parties participacting in the
elections to nominate a Presidential candidate.14 Consequently the
parliamentary candidates from a party without a presidential candidate,
would have to support the presidential candidate of another party. And
if such a presidential candidate was elected witﬁ'substantial support
from such members, his govermnment majority in parYfiament would constantly
be threatened by the possibility of such members refusing to support
the government in the National Assembly., In fact as the rules stood

there was nothing to prevent a parliamentary candidate from supporting



the presidential candidate of another party!'5 It was therefore
very possible for parliamentary candidates from a party with a
poor or unpopular presidential candidate to declare support for
a more popular candidate of another party and thereby improve their

ovwr election chances.

One glaring ommission of the system is that it did not address
itself to the question of what would happen, where the election of
some members whose declarations of support were crucial to the election
of the President, were successfully challenged in an election petition.
If the support declarations of those M.P.s (whose election are determined
invalid) would if discounted, reduce the Presidents declarations of
suppert to less than half, would the electicn of the President himself
ke mnalidated?}s

Another criticism that may be levelled against the system is that
it allowe the existence of a power vacwum during presidential elections
otherwigse than at a general election. ‘Because it does not specif&
who is to hold and exercise the powers of the office of President
between the period when ./office falls vacant and when a new President /the
is elected by the Parliament. Such a vascuum of power brings uncertaimtsy
and may even invite chaos especially if the members of parliament are
unabie to elect the President or if his election is accompanied by

intense political struggle.

Perhape these ﬁeaknesaes and ommisions were not seen, or were seen
and ignored in 19€4 since Kenya wae at that time a de-facto one-party
state,and no one could visualise an election taking place without
Fenyatta winning over whelmingly. Furthermore the emotional nationalism
that prevailed at that time was mrore interested in establishing an
independent state than ir preoviding a framework for the sorting out

the ambitions for leadership.

The system had not been put to test by 19568 when it was changed
extensively and it is therefore difficult to accurately evaluate it's
effectiness and suitability to Kenya's body politic. Perhaps it was a
measure of it's weaknesses that it had to be changed so drastically.

The system was not put to test in 1964 during the changeovef from
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Dominiom to Republican status, because the first Constitutional
Ammendment provided that the first President was to be that person
who was Prime-Minister just befcre 12th December 1964i17
By the end of 1965, EANU was plagued by a deep and irreconciliable

intra-party conflict between the KANU radicals and conservatives. These
differences led to the breakaway from XKANU of the radicals and the
formation of KPU. It would be useful to trace this party split, because
the formation of KFU rat only contributed tc the revision of the electoral

system in 1968, but it also largely shaped the nature of such changes.

The conflict wag expressed in ideologlcal terms. The two main issues
around which the conflict crystalised were the question of landlessness
arorg the squatters, ex-detsinees and former freedom fighters who were
deprived their land in éhe process of land comnsolidation, and secondly
the question of free educatior which had been promised in KANU's 19€3
election manixesto.ls

The radicals were led by Cginga Odinga, while the conservatives
were led by the late Tom liboya. Because of this ideological challenge,
the ruling KANU government felt compelled to make a policy statement
spelling out it's ideology, Titled "African Socialism and it's Application

to Kenxa," It was hoped that the statement would dismiss questions

of ideélogy in Kenya's politieal and economic development.l9 Essentially
it was an emphasis on private property, foreign investment as a mujdr
factor of economic growth, and a rejection of Marxism or any class
divisicns as alien and irrelevant to African. In fact it claimed to
enbody rot only the interests of all sections of the Eenyan society,

but also the universal goals of mankind in general.

By appealing to the deeply entrenchedzproperty instinct among
the Africans, and emphasising private investment, it is clear that the
statement was a facade to disguise capitalism and a front through
which capitalism would masquerade as Socialism:  Reading through it,
one gets-the inmpression that it was inappropriately titled "African
Socialism” tecause it sounds like it was written by meither é

"SocialistJ nor an "Atrican".zG



The effect of this policy statement was to solidify the intra-party
cleavages, which also permeated the machinery of govermnment. It was
then only a matter of time before a split within KANU occured. By

the end of 1965, Kenyatta had begun to make moves which would edge
Cdinga out of power. He continuously chipped mwey the functions of
Odinga's Ministry of Home Affairs, so much so that by the time Odinga
resigned from the government, he was almost a Minister without a
Ministry., The differences reached a climax in April, 1966, when a
highly manipulated EANU delegates conference was arranged at Limuru,
Through the machinations of Tom Mboya acting on behalf of Eenyatta,
Odinga's seat as Vice-President of FANU was abolished and replaced
with seven provincial vice-presidents out of which Odinga secured none,
As a reaction, Odinga and his supporters resigned from KANU and formed
the EPU. It was later recognised as an opposition party.

EANU's reaction was instantaneous. It employed hoth legal and
extra-legal measures to weaken the new party. It employed the turn-
coat rule which had previously been used in Malawil against those who
had resigned from the party under which they were elected into
Parliament.zl The Consititution was amlended in one day to provide
that any member who resigns from a parliamentary party under whose
sponsorship he was elected to parliament, and joins another party,
would for{eit his seat at the end of the session then sittiug.zz The
am .endment applied retrospectively so as to cover those MP'g who had
vesipgned from EANU to form the XPU, Eenyatta prorogued the Parliament
immediately and all the KPU MP's were obliged to seek re-election.

Only thirteen were returned to Parliament, but the "Little General
'Elections“ as they were nicknamed demonstrated that EPU had a considerable
measure of support in the country especially in Nyanza and parts of
Western Province.23

EANU tried to justify this fifth am endment by arguing that the
KPU MP's had got into Parliament on a KANU mandate and had therefore
lost it by leaving EANU. It is interesting to note that this arguement
was not appiied to the KADU MP's vho‘having got into farliament on a

KADU mandate, could be said to have lost that mandate when they dissolved



KADU and joined KANU in November 1964, As a matter of fact the dissolution
of KADU in 1964 was hailed by the KANU leaders and seen as an act of

great statesmanship that would contribute to National Unrnity. Mboya

had congratulated the KADU leaders for their '"courage, wisdom and
foresighti"” in seeing the need to "join hands with the Covernment

in the task of national development".24 On the other hand the resignation
of Odinga and his supporters from KANU was seen as heing contrary to

national unity.

In reply, the KPU forcefully argued that it was the post~ Limuru
KANU leadership who had lost the KANU mandate with which they had entered
Parliament, because it was they who had betrayed the 1863 KANU manifesto

and other pledges during the 1963 election.z5

It is difficult to tell wﬁo (EPU leaders or post-Limuru KANU
leadership) had betrayed the 1963 KANU election pledges and had
therefore lost the mandate. However it is clear that the measure was
punitive, and it was hoped that in the euquﬁg\ by-elections most, if
not all the KPU leaders would be defeated by KANU candidates. 1In
this way, the strength of EKPU in Parliament would be kept at the minimum,
The rule illust;ates the idea of "survival" which dominated government
measures of this period. It exemplifies the application of a legal
solution to a problem that was essentially political and which
therefore called for a political solution.

The government then went on to use the State machinery to harass
the KPU leadgrship. It was painted as unpatriotiec, divisive, foreign
financed and.influenced, tribalistic and subversive. It was alleged
thit the security and integrity of the state was threatened and that
sweeping powers were needed to equip the government to cope with the

communist inspired threatposed by the KPO.

It is therefore not suprising that a constitutional ,umendmentz
amending legislation on Public Security, followed hard upon the heels
of the fifth am endment. The Acl was introduced debated and enacted
whan,thefKPU leadership against who it was targeted were no longer

in parliament having lost their seats through the opé;;tionkof the

O



fifth ammendment. The Act granted the executive wide and sweeping
powers, including detention of person without trial and which powers
the president may use

" if it appears to him that it is necessary for the

preservation of Public Security to do so".27

The criteria he was to use to satisfy himself that public security
was threatened was not specified. The President could bhring these
emergency powers into operation very easily. He could bring both
Part II and Part III into operation without first getting parliamentary
approval. But Part III would lapse if not approved by Parliament
within twenty eight days. In reckoning the period of 28 days, no account
was to be taken of the time during which the Parliament is dissolved.zs
A most interesting point was that parliamentary approval was 80 easy-
only a bare majority was required-, while revocation was made very
difficult bhecause a motion for revocation reguired the votes of the
majority of all members of Parliament to succeed.29 This is notwithstanding
that it would require a very brave MP to introduce such a motion in

Parliament.

The rapidity witk which the Act came inte operation, and the
fact that the government embarked on an immediate and concerted
canpaign to harass the KPU members including the detentior of some,so
betrayed the real aim of the Act. Recause while the professed aim
of the Act was to deal with Public Security, it was clear that it's
real purpose was to act as a weapon against the percc<:ved or real threat
that the KPU posed to the KANU leadership. For it was rot the security
of the state that was threatened, but rather the security of the leadership
positions enjoyed by Kenyatta and his supporters unless of course one
was to treat any threat to Kenyatta as being synonyncus with a threat to
the state. Like the fifth am endment, this Act exemplifies the employment

of legal solutions to problems of political survival.

A systematic harassment of KPU, through detention 7of some of its
leaders, denial of licences for political meetings and a campaign of
slander and vilification of the KPU leaders are illustrative of the
measures employed by the Kenyatta govornmopt to maintain itself in power
by mé¥ing sure that the KPU remains very weak., It is submitted that these

measures were subverting the electoral system, because the electorate's
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right and freedom to choose the country's political leadership was
being compromised by KANU govermment's attempt (later successful) to

'kill' the KPU.

It is against the background of this EANU~-KPU rivarly that we should
examine the revision of the electoral system in 1268, In the face of
EPU opposition at elections,’the revision was aimed at making modifications
that would give EANU an advantage over the FPU, How this was realised

will be discussed after the revised electoral system is examined.

Another factor that contributed to the revision of the electoral
system, was yet another intra-party struggle that was taking place within
KANYU at this time., Up to 1966, rivarly in KANU was centred on lMboya
and Odinga with Kenyatta backing Tom Mboya. With the removal of Odinga,
other rivarlies within KANU began todwell up, and from 1967, KANU
politics appeared to a large extent, an attempt to isolate Mbocya and
reduce his power. This rivarly was {ied to the question cg?succossion
to the Presidency because after Odinga's ouster, Mboya became the
second most powerful person in the country. The succession guestion
was becoming more and more crucial because of Kenyatta's advanced age
and his ailing health,31 anﬁnwhile it was not openly discussed, it was
implicit in much of the political debate. Th(s,; intra-party rivarly within
KANU will be returned to =shortly, and for the moment,it will suffice to
note that the rivarly influenced the nature of the revision of the
electoral laws in 19€8 with the protagonists seeking to remodel the
constitution to serve their own leadership ambitions.

The revised electoral law is to be found in the tenth_Constitutional

Am endment enacted in 1968,32 but later re-enacted without modification

and incorporated in the revised constitution of 1969.33

The new law still retains the distinction between a Presidential
election during general elections after disssolution of Parlian;;; and
election at other times. To qualify for nomipation as a Presidential
candidate, 2 perscn had te he a Kenyan citizen of at least thirty-five
years cf age, and be registered in some constituency as a voter in the
elections tggthe National Aa!embly.s4 If the Presidential election is
taking place during general elections, every political party taking part

in the general elections must nominate one Presidential CdSuidate.s5 The



nomination must be supported by at least 1,000 persons registered as
voters in the National Assembly election;. If only one candidate

for President is validly nominated, he is declared elected President,
provided he is also elected to the National Assembly to represent &

certain constituency.

Where more than one candidate is validly nominated, a poll for the
election of President is taken in every constituency. In every constituency
only one poll may be taken and only one ballot may be used for hoth parli-
amentary and presidential elections. The ballot is therefore in such 2
form as to pair the parliamentary candidate with the presidential candidate
noninated by the same party, so as to permit one vote to be cast for
one of the pairs of candidates. The vote is taken to he a vote for each
member of the pair. The Presidential candidate who is elected to the
National Assembly and receives the greater number of votes cast than any

other candidate is declared elected President.

If no presidential candidate is validly nominated, or if validly
nominated dies before the polling day, or the winning candidate dies before
he is declared elected President, Sectiorn 5(4) provides that a fresh
election would commence and be held in accordance with the procedure
prescribed in Seection 5(5). Sfection 5(5) spells out the procedure or manrner
in which the election of a President otherwise than at a general election
is to ke held. This procedure is also to be followed where the office
of the President falls vacant for any of the following reasons:

(a) death of President while in office

(b) resignation of the President

(¢) the election of President being determined invalid
by the EHigh Court or

{(d) the President ceasing to hold office due to
his inability to perform the functions of his
office by reason of physical or mental infirmity.

38

Where for any of the bbove’reasons, the President's office falls vacant,

an election must be held within ninety-days fellowing the occurence of

the vucancy.37 Buring that time the Vice~-President or a-ilinister appointed
by the Cabinet, becomes acting President and exercises the functions and
powers of the office subject to some certain limitations relating to

security nattere.as

The qualifications of a pfesidentill candidate for this type of

& O



election, are the same as those required for candidates in presidential
elections during general elections. Each Presidential candidate must

be nominated from amongst the elected members of Parlianent.39 However
unlike in general elections, there is no obligation on political

parties to nominate a Presidential candidate. The candidates nomination
must be supported by at least 1,000 persons registered as voters in the
National Asaembly Elections.” 1f only one candidate is nominated, he is
declared elected Fresident, and if there are more than one, a poll is
taken in every comstituency, and the candidate who receives the highest

number of votes cast is declared elected President.

As said esrlier the reformed system tried to realise two objectives
advantage EANU over ¥PU, and address lteelf to the volatile question

of Presidential succeszion.

It is proposed that an examination of how XKANU would be advantaged,
be conducted by analysing the implications of‘the important new rules
that were introduced in our electoral law. First the rule requiring that
the presidential candidate be paired with the parliamentary candidate
allowed FANU to expleit the personal charisma and domineering influence
of Kenyatta to help the weaker FANY parliamentary candidatecs defeat
their KPU opponents, because the pairing systenm pvévented a voter from
splitting his vote and voting for nresidential and parliamentary candidates
from different parties. Tt is admitted that Odinga's political strength
and popularity was considerable and that in scme areas his presidential
candidature would help many KPU candidates be elected into Parliament,
but then his political strength was not as great as that of Eenyatta
and in any case it was largely confined to some certain areas of the

the country especially in Nyanza and Western Province.

The same rule would also operate ir conjunction with the rule
requiring that all candidates must be rominated by a pelitical party
(the effect of which was to bar independent candidates) to ensu;;
that the govermment enjoyes a majority support in Parliament.4o The
Eo-indepeadcnté rule promotes a govermment majority in parliament by
preventing the proliferation of loyalties and support amongst the members
of Parliament. The pairing rdle then makes a government majority support.

more secure by ensufﬁ%& that the votes cast to enable t%s President win



the elections will at the same time vote into Parliament a majority
of candidates belonging to his party.

The rule requiring that each political party participating in
the general elections must nominate a Presidential candidate,41 was
also aimed at achieving similar ends. The aim was to make sure that
the voter will by voting for a parliamentary candidate at the same
time be voting for that party's presidential candidate. Therefore if
a party would prefer not to field a presidential candidate, it means
that it either has none to field (in which case the rule prevents it
from capturing any seats in parliament) or it has only a weak candidate
to field, again in which case the party's presidential candidature would
work against it's parliamentary candidate. Either way, the rule would
benefit the party with a strong presidential candidate. And in the
Person of Kenyaita, KANU had a very strong presidential candidate.

It is noteworthy that the rule does not apply in presidential
elections other than at a general election, and political parties are
at liberty to nominate or obstain from nominating a presidential
candidate. It appears that the reason behind this, is that since the
parliament is already constituted when such an election takes place,
requiring all parliamentary parties to nominate a presidential candidate
would greatly increase the chances of a candidate from a party that has
only a minority in the already constityted parliament, winning the
elections. There would in such a case result a mipority govermment, which
will be unable to rule because it is faced with a stronger opposition
in parliament. Perhaps it was hoped that for the sake of continuity in
Government, the' smaller parties would abstain from nominating a candidate.

These reforms showed great sensitvity to the question of presidential
succession in case the office of the President became vacant. There was
understandable anxiety on this issue due to President Kenyatta's age.

This anxiety found expression in form of a question. Attog Kenyatta who?
or After Kenyatta what?

By 1968, Tom Mboya was the most powerful person after Kenyatta in
Kenya, and under the 1964 framework of election system, he was the man

best positioned to succeed the Presidency after Eenyatta. Not only did
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he have enough wealth to buy the support of the MP's, but he also had

the necessary political muscle (through his control ¢f the KANU

party machinery-he was KANU's Secretary~Ceneral) to master the necessary
votes in the Nationsl Assembly. However there was a small but very
powerful and influential group of politicians close to the President who
did not relish the idea of Mboya becoming President. Mboya who was

the chief architect of the 1964 presidential election system, was suspectec
by some as having drafted the first constitutional ammendment, in such

a way as to suit his leadership ambitions.42

This influential group of politicians opposed to Mboya, consisted
of a powerful alliance of politicians clustered around Kenyatta with
Njoroge Mungai, Charles Njonjo, James Gichuru and Mbiyu Koinange at
the centre, and Arap Moi, Gikonyo Kiano, Paul Ngei and a few others
at the peripkery. They viewed with alarm the growing strength of
Tom Mboya which came as a result of many factors: his role in the
removal of Odinga from power, his position in FANU, and the fact that
he was a very vital asset to the government as no body could explain
government policy to the people so clesrly and convincingly as Mboya
coculd. It is therefore not surprising that when the Bill was introduced
in March, 1968, there was a lot of political manceuvering by the anti-
and pro-Mboya forces seeking to see that the new system would serve
their own ends.

The original version of the Bill was strongly opposed by the
MP's who strenously objected to the loss of their power to choose
the next Presideft. Indeed three versions were rejected by the
Parliament before the bill was enacfod, not withstanding that
Kenyatia called the KANU Parliamentary Group (which is informally used
to persuade MP's to support government measures in Parliament) and
used threats in an effort to have the MP's pass the original version.

The original version provided that the Vice-President would
nutonaticilly succed the President for the rest of the Presidential
term. The revised version stipulated that the Vice-President would
assume the functions of the President for a period of six months after
which there would be held presidential elections. The MP's refused to
support this bill because they thought that the interim President

would be too powerful as he would have full Presidential authority for
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the long period of <"+ months.

A third version was quickly drafted and it provided that the
Vice-President would automatically succeed for a period of six
months after which presidential elections would be held. He would
not however have full Presidential authority. A new addition was
a2 provision raising the gualifying age for President from thirty-five
years to forty years. The move can only be interpreted as being
directed agdinst Mboya who was at that time only thirty-eight years
cld., The pro-Mboya forces in Parliament were greatly incenced by
this provision and they opposed the Rill in very strong terms.43
They also cbjected to the Vice-President acting as President for as
long aes eix months before elections are held.

In face of such strong opposition, the PFil: was withdrawn and
a fourth version introduced. The version not only lowered the age-
limit back to thirty~-five years, but it also accepted to limit the
"acting-period" to three months and even then the acting President
would noét have the full powers of the President.44

The final version which became law, is testimony of Mboya's
strength in Parliament. Because although the members of Parliament
could not now elect him to the Presidency, he and his supporters had
succeeded in putting restrictions on the Vice-President's right to
suceed the President especially by limiting the authority of the
interim President, and requiring that elections be held within
three months. Hopefully, Mboya would use his powerful position as
KANU's secretary-General and his'strong following in the country to
wihnthe Presidency in such elections.

It may therefore be said that the general effect of I968
reforms, wag to take away the power of chooging the President from
the Naticnal Sssembly to the party central organs and the electorate.
The electorate could only choose the President from among those
candidates nominated by a pdlitical paryy. This gave increased
power to those who controlled the party. Degistration of new parties
is an executive decision, a power which the executive may abuse by
refusing to fegister any new purt1e¢450r by de-registering existing

ones, to ensure that its presidential nominee is elected unopposed.
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As a matter of fact KPU was banned in T969 fcllowing a period of
unrest and therefore in the I%969 elections two months later,
EANU's nominee - President Kenyatta was elected unopposed. Further
in I974 for Fenyatta,and 1978 and I979 for Moi, the absence of any
opposition party allowed them to be clected unopposed.
The final decision as to who the President would be lies ¥ith the

KANU Party Executive. In 1962 the National Executive comprised of
seven Cabinet Ministers, one Assistant Minister and the President
nimself: %€ In 1979 just before the November elections,/National /the
Exechtdve had four Cabinet Ministers and four Assistant Ministres
besides the President.4? It would therefore appear that the Cabinet
or part of it, acting as the National Executive Committee of the
party, would make the final decision. Thus at the very least, the
tenth constitutional smmendment, as Dr. Okoth Ogendo observes,

"has transferred the processes of political recruitment

and the inevitable succession struggle from the public

and parliament to the privacy of the cabinet."48

After the passing of the tenth consigtutional annegdnent political

developments there@fter moved at a startling pace. Because within
fifteen months of the passage of the ammendment, Mboya around whom
much of its controversy centred was assasinated. WMboya was assasinated
on 5th July, I969. The Assac<\, was a Kikiyu and despite Mboya's
role in the removal of Cdinga from power and the subsequent harassment
of th EPU, his tillihg was seen as an attack on the whole Luo
people through the’nurder of their most brilliant son. There w;s a
massive demonstration of support for Odinga as a symbol of LUO
solidarity. It was suspected that thke powerful'iKikuyu' group clustered
arcund Kenyatta had taken the opportunity to remove a dangerous
candidate for the succession to Kenyatta. A Luo' crowd demonstrated

against Fenyatta at Mboya's requieu serviee in Nairobi.4g

In the face of this strong opposition the Kikuyu leadership
felt threatened, more so because there were intra-Kikuyu animosities
between the Kiambu and Nyeri people. It was thought that the best way
to counter the growing Luo opposition, would be to comnsolidate
their power base by -uniting the Kikuyu . The Kikuyu leadership
therefore 1nangfaded a mass oathing programme among the kikuyu and
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their Embu and Meru neighbours. Within a space of twelve weeks,
virtually every Kikuyu adult took the ocath to "keep the flag in
the House of Mumbi", i.e., keep the govermment in Kikuyu hands.

Kikuyu tribalism was pitched against Luo tribalism. Unible to fit
in the resulting polarisation of politics around the two rival tribes,
Bildad Faggia the Kikuyu Vice-President of the KPU resigned and
rejoined KANU.51 Hie defection together with all the KPU's Eikuyu
leadership suggested that he either succumbed to tribal alignment, or
he was coerced into doing so under the label of tribal unity. In
Cctober the same year, Kenyatta visited Kisumu to open a hospital,

The crowd was hostile and the atmosphere became charged with tension
when he launched a bitter tirade on Odinga; Emotions flared into stone-
throwing demonstrations and many Luos werc killed or wounded.52 Five

days later the XPU was hanned and all it's leaders were detainad.ss

Witk the EPU out of the way, the 1969 elections became a one-party
affair. The ¥ANU primeries in effect became the general election and
all those who won RANU nominations automatically became elected unopposed.
The electorate circulated the political elite and 6C per cent of the

sitting MP's were removed from Parliament.54

It would at this point, be useful to examine the rules governing
‘parliamentary elections. The preceding chapter observed that at Independence,
. the Parliasment was bicarmeral in structure comprising of the Senate and
the House of Representatives. The Senate served the pripciple of special
representation of minority interests in conjunction with majimboism.

The existence of the fenate was resented by many, and Eenvatta saw it
ag an inpediment to national unity. FHe sought it's abolition saying

that
" the dnification of Parliament is the culmination of our
constitutional struggle'55-

It was abolished and merged into the Lower House by & conetitutional
ammendment which also prolonged the life of Parliament for a further
two yesrs uasil June 1970’56 The ncw Unicarmeral Parlisment consists
of President and the National Assembly, The National Assembly has
three types of membership : the elected menbers, twelve nominated
members, and two ex—officio members who are the speaker and Attorney-

General.



The constitution provides that there shall be twelve nominated
members appocinted by the Fresident from persons who if nominated would
be gualified for electicr as members of the National Assembly.57 The
nominsted membere replaced the specially elected members who were chosen
by tke elected members sitting &s sr electorazal college in the proportion
of cne for every ten elected members.58 This inrovation of Presidential
noripations ;is defended as a means to provide represertation for minority,
intellectual professional or other unrepresented interests. It is
however undisputable that it's primary purpose is to strengthen govermment

rerresentatior in Parliament,

To qualify as a candidate for parliamentary elections, first one
must be a registered voter, And to qualify for registration, one must
be a Kenyan citizenrn aged eiphteen years or more.s-9 The voter must also
have lived in the constituency where he seeks registration, for one year
or a total of four of the last eight years before registration. He may
in the alternative reside or be employed or own property or conduct
business for five mocnths out of the twelve preceding registration.
Disqualified from registration are persons adjudged to be of unsound mind,
persons who are undischarged bankrupts, those under a death sentence or

in lawful custody, ard those who have been convicted of an election otfence.so

It therefore follows that to qualify as a parliamentary candidate,
one must first meet all the above qualifications for registration as
a voter. In addition & candidate must also pass some certain profficiency
tests in both English or Kiswahili unless he is exempted after producing
evidence of such prg{ic&enc3 . He must also not be a public officer or
be on the astaff of any local government authority.61

¥inally a candidate must 2lsc be nominated by 2 political party'sz
Parties are given the power to prescribe their own rules and regulations
for such nominations. KANU the only political party since 1969, requires
that evey prospective candidate be a life member of KANU, adhere to party
discipline and subscribe to the party policies and programes before he
can obtain a certificate of compliance and be allowed to contest the
party's primary election.63 The constitution envisages a multi-party
system and if there were more thar one party, a poll would then be

conducted between the nominees of various parties. Otherwise since 19€9,
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KANU nominees have been going to parliament unopposed.

As for the tenure of seats, the general rule is that a member
of Parliament whether elected or not retains his seat until the
dissolution of Parlianent.s4 The normal life of Parliament is five
years unless sooner dissolved by the President.65 An MP will also
lose his seat, if he incurS any of the disqualifications that would
prevent him from standing for parliamentary elections. If he is elected
Speaker, he would also have to vacate his seat. Further unless exempted
by the president, a member will also lose his seat if he fails to attend
the Assembly for eight consecutive days without permission from the
speaker. An added disqualification discussed earlier was introduced
in 1966 obliging any member who crosses the floor and resigns from a

parliamentary party to fon§é1t his seat and seek re-election.66

The requirement that every parliamentary candidate must be nominated
by a parliamentary party had the effect fq:barrinz independent candidates
and tightening discipline among M.P.'s through the threat of denial of
party sponsorship. In the 1969 elections, with the exception of Bildad
Kaggia and GrsceAOnyango, all former ex~-KPU members were denied sponsorship
by KANU.87 Futher in 1974 and 1979 many former KPU members including
Odinga were barred from contesting the elections. This question of
"clearance" shall be discussed more thouroughly in the succeeding

chapter.

The disability that one must not have been convicted of an election
offence was qualified in 1975, A Constitutional A mendment to Section
27 of the Constitution enpﬁéred the President to pardon anyone convicted
of such an election offence.68 Kenyatta exercised this power to pardon
Paul Ngei who had been found guilty of an election offence and who would
otheyxwise have been disqualifed from contesting elections for five years.

——rvp—

The most recent am endments to our electoral law were introduced
in 1979, iimiting campaign expenditure to a maximum of shs.40,000 during
the elections and making it an election offence resulting in disqualification
for a candidate to exceed this sum.69 Although many candidates are said
to have broken this law, during last year's parliamentary election, none
has yet been takén to court and it remains to be seen whether the
government is willing to enforce this law strictly,) '

\@\



Another ammendment introduced in 1879, required that one must pay
a deposit of gh,50,0800 before filing an election petition,70 The
aim was perhaps to qiscourage petty and vexatious petitions, but the
high number of Petﬂ;onsfilod after last year's election, suggest that
a good many people are willing to enforce their political rights even
at very high cost.

To supervise elections, the Constitution has provided for an
Independent Electoral Commission, This Commission which is responsible
for the conduct and supervision of elections consists of a Chairman and
not less than four other members all of who are appointed by the President.71
Appointments are made for five-year periods and before the expiry of that
period, their tenure is secured in the same manner as that of High Court
Judges. The Commission is responsible for the drawing up the constituency
boundaries, the direction and supervision of registration ﬂF—votensand
the conduct of the elections themselves., It is however largely ineffective,
because most of it's functions have been assumed by executive-e.g.
It is the Ministry of Home and Constitutional Affairs that directs the
preparation or revision of the voters registers, while the administration
provides the recessary machinery both for the registation, and also for

the actual organisation of the elections themselves.

The discussion has traced the development of our electoral law, and
has shown how Kenya has come to have a one-party system of government
operating within a multi-party electoral system. We now turn to the
institutionalisation of that arrangement from 1962 to the present day.
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CHAPTER THREE 37

THE INSTITUTIONALISATION OF THE ONE-PARTY STATE
SITHIN A MULTI-PARTY ELECTORAL SYSTEM, 1969-1979

With the banning of the X.P.U. in 1969, Kenya became
a de-facts one-party state. Since 1969, electoral politics
have therefore been dominated by personality rivalciés
within K.A,N.U., and the institutionalisation of the one-
party state as the basic feature of Kenyan political life.

The seninccmpetitive ﬁaturo of a one-party political system

has led to an emphasis on parochialism, ethnicity and clani

ties in the egitiona, such that the electorate was now concerned
with the personality of the candidate rather than the policies
he represents. The focus of political debate in the elections
has been on local rather than national issues and questions

of classes and ideology have been largely irrelevant.

The most important event during this period was the
passing away of President Kenyatta, and the appatent success
in the institutionalisation of the electoral process, for the
electoral system not only survived Kenyatta, but it did in
fact facilitate the choosing of a new chief to succeed him,

Kenya's one-party system has been maintained both by
a refusasl to register any n:% party 1’ and by warnings directed
against any persons intent on forming another party to
desist from doing so. Tor instance it appeared that not all
politicians were satisfied with a one-party politioal-aysten
and would have wanted to to?m or see formed a second party
?f the government would allow wegistration of such party.

In May 1974, J.M. Seroney debating a bill in parliament
saia in parﬁ,



".e.....we have only one political party because the 2
Attcnney General has refused to register any other...."

However those politicians who may have wished to form a

second party, would have pitched themselves against Kenyatta
who never lost an opportunity to express his strong opposition
to another party, and sound warnings to any persons mindful

of forming an opposition party. At a political rally @n
Madaraka dowy, 18 F4  he'sard, ‘ ‘

®KANU is the father and mother of the government and
will always remain ih the saddle as the ruling party.
I challenge those political desperados dréaming of
forming another garty to come out in the open"
(emphasis mine).*

The extent to which he wanted to see the institutionalisation

of the one—party%nat only in our political—systam but also

in the governmant machinary, may be gabged from his speech

to the KANU aovarning council in 1974. He indicated that,
“it may be decided that for one to acquire a job in
government, he will have to produce a KANU membership

ticket bhecause the servants of the government are the
servants of KANU which is the party of the wananchi..."S

Thes& voiled threats suggest that there was a real possibility
of a second party being formed in 1974. kKényatta's statements
illustrata KANU party 5 determinatian to remain in power, not
necessarily through it's own organisational strength and appeal
to the oleetorato. but through the absence of any opposition
party. By having only one ggrty, the government would easily
control any palitical dissidents marely by denying aponsorship
to such persons if they wishod to contest parliamentary elections,
As a matter of%?ggﬁ, a number of Kenyans have been barred from
cd%teating parliamentary ‘elections. gk

In 1969 all former KPU members were barred from eontestins
the elactiona. by a rule ugioh provided bhat all pfbspective
. KANU MP's must have been members of KANU for the last six

months.6
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All former members of KPU except Bildad Kaggia and Grace Onyango7
were disqualified from KANU sponsorship by this rule, because
the eclections were held in Dedember which was only two months
after KPU was bDanned.

In 1974, Robert Matano the acting Secretary-General of
EANU, issued election rules for KANU nomination which were

later incorporated in the revised XANU Constitution of 19748‘
The pules provided that to qualify for nomination, one had to

be a member of KANU and also fill forms of compliance. The

forms had to indicate a pledge of loyalty to the President the
‘ party and the country, and that ifth;lﬁ::&been a member of
the defunct KPU detained for subversive activities, he has
Joined KANU and has been a member for a period of three years
since his release from detention, and that he haé fully identified
himself ;ith the party and all its policies during the said

period. 9
Although some ex-KPU members like Odinga had been members

of KANU for the said pericd of three years, they were never-
thelesa barred from contesting the cld%ions on the grounds

that they had not fully identified themselves with the development
policies of the party. In the 1979 elections, the question

of clearance was shrouded in even greater confusion., Most

ex-KPU members had met the "threenyear“ requirement, but they
were still barred from contogging the elections. Nathan MNunoko,
the National Organising Secretary of KANU said that only "genuine“

10" The criteria

and "1oyal“Kparty.candidates would be nominated.
" to be used in determining who is "genuine" otfﬂxgyaiyféﬁd who
is' not, was not specified. Matano the Secretary-Ge&?al then
direcgfd that the ex-KPU members who wished to contest the
elections, had to be recommended by their local party branches

O
(for nomination), as the branches would be in a position to

+a2% whn'hh[-r +haw hawra {1Adantd fiad +thamecalwae with Aawval Aarnmand
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Identifying oneself with development, meant active participation

in Harambee projects and other activities of the community.,

Most of the ex~-KPU members seekifig to run in the elections were
recommnended as required, but Matano later turned around and said
that the party branches had no such authority (to recommend an
ex-KPU member for nomination) and that "clearance" was the

prerogative of the KANU headquart;ers.11

Eventually the ex-KPU
members were barred from contesting the elections, on the
grounds that they wer;\still KPU at heart,/and had manifested
their disloyalty to KANU by suing the party.12 Also barred
. from contesting the eleétions was Goorgé Anyona a fiery
government critic who had been detained in 1977 for exposing
corruption in the government.13 Anyona's barring may perhaps
be ascribed to the fact that the government was reluctant to
have in parliament, a man who had demonstrated that he wiss not
ready to relax'hié eriticisms againgt the government.14

It is on the other hand difficult to explain the barring
of the ex-KPU members. Because Odinga and other former KFPU
leaders did not pose any threat to the present political
leadership at the time they were barred. They have many times
publicly supported Moi's leadership and manifested their
willingness to work within the existing political system,’”
Indeed if opposition to Hoi was used as a ground for barring
persons from contesting the elections, one would have expected
the Change-the-Constitution group of politicians (Dr. Njoroge
Mungai, Paul Ngei; Kihika Kimani, James Gichuru and Jackson
Angaine) rather than the ex-KPU leaders %o have been barred,
becamse the Change-the-Constitution clique was until Moi
became President in August 1978 opposed to him bc;vc'oxn:i;ng_‘Uﬂe

Presi&ant.16 5

O



It therefore appears that the non-clearance of the ex-KPU
leaders was a continuation of the government's effort te
demonstrate e opposition to the existense of another party,
by punishing these persons who had formed an opposition party
in the mid-sixties.

Whatever be the reason for bnrringn0¢1nga and other KPU
leaders, one very disturbing fact was the way KANU handled
the "¢clearance" issue and other issues related to the nomination
of candidates for pariiamentary elections., There was a long
series of confueing directives from various party officials,
many of them contradictory not only making the procedure %o
' be Pollowed difficult, but alse indicating a lack of consensus
and clear foresight among the 911101313.17 For instance instead
of clearly stating that the ex-KPU leaders would not be nominated
by KANU and give reasons for the decision, confusion over the
issue prevailed untill 3rd October, 1979, whenm the KANU Governing
Council met and é&cidod to bar Anyona and the ex-KPU leadcra.18
First Munoko, KANU's National Organising Secretary said that
ALL candidates for the elections would need clearance and only
"genuine loyal and dedicated party members" would be noninatgd.19
Later Matano sesid that the ex~KPU leaders would require "special.
clearance” and that required ghsir-local KANU branches to
“afls

recommend them for clearance. we had  <een earler, Makang
loatan mwé \ALS Po%.\i/'ban ool a0 7 Ao loavelas 4o \,\,gl;—
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Another example of the confusion that surrounded KANU's
handling of nominations was the question of life-membershipe.
Although the 1974 KANU dan;¥1vution_laknarprovipian for one
bo become a life-member of KANU by paying i#5.1,00C, it does
not however require that one be a life-member to gualify for



nomination by KANU. Yet on 15th June, 1979, Matano ruled

that all those who wished to contest the parliamentary

elections must be life members of KMTU.?1 Five weeks later

he was contradicted by Mwai Kibaki the Vice-President of

EANU, who said that the KANU constitution was very clear, and
all it required was a Sh.2 odinary membership such that any
Kenyan with 2 Sh.2 odinary KANU ticket was elgible and free to
contest the eloctions.aa Kibaki was himself later overuled

by Moi who said that life-membership was a necessary qualificatic

This confusion indicates a lack of concensus among the
party officials. It is perhaps attributable to the tendency
of the seniotr KANU officials of issuing directiwves without
consulting the other national officials of the perty. In a
developing country like ours, where the large majority of the
people are uneducated, it is necesssary that the election
regulations be simple and clear for the people to understand
them. Consequently the want of co-~ordination and the confusion
resulting from /the complicated procedures and contradictory
directives emanating from various KANU officials, is indeed a
sad comment on the much vaunted prin%gplea of democracy upon
which Kenya's political system is supposedly based.

One might as well try to understand this €onfusion by
looking at the state of the KANU party itself. KANU had been and
continues to be plf@od by a form of impotence and prganisational
weakness that pervades the whole machinery of the party from
the headguarters to the local branches. In terms of organisation,
it would not be an exarggeration to say that the party is only
a loose collection of party bosses at the headquarters and at
the local level. Because for instance, looking at the party's
record of participation in hsPambee projects and other communal
activities, one observescsthat it is usually the politicians
(in their individual capacities) the administration



).0.'s and chiefs) or church orggnisations rather than KANU,
1at initiatesand involves the people in such development
fortss.

From February, 1966, when the first post-Uhuru national
iiby elections were held, KANU has been inactive for most
¢ the time, renewing it's vigour only on the brink of general
lections and falling back into dormancy after the elections .
1ile the KANU constitution requiresthat elections for KANU
[ficials be held every two yesrs, the National Executive of
1e party kept postponing elections for the National offices
rom 1966 until October, 1978 shortly after Moi was electad
resident following the death of President Kenyatta. So that
rom 1969 when Robert Matano becamevthe acting Secretary-General
[ the party after the assasination of Tom Mboya, he continued
> act as Secretary-General for almost ten years. Further the
squired "annual" delegates conference wg%ypever held since
266 until October, 1978, when a Special Delegates Conference
a8 convened after Kenyatta's death.

Some unsuccessful attempts were made to revitalise the
arty but the direction in which the party was to be révitalised
as mever made clear and such efforts came to nothing. The
irst attempt at reorganisation of the party was made in 1971
fter the National Governing Council met in Mombasa, but there
a8 not the necessary political will power to carry out the
eorganisation. The only thing that came bf the effort was the
roposal to draft a new constitution. It tookX until 1974
or the new constitution to be drafted and even then, the draft
as never ratified by a delegaté% conference as required by the
perative 1966 constitution. Indeed the 1974 draft constitution
as follgwed in the nomination of EANU's candidate for Presidential
lections after Kenyatta's death, without first being adopted. |
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The only significant changes made by the 1974 constitution
was the replacement of the old cumbersome system of seven
provincial vice-presidents with that of bne vice-president,

and the creation of a new post of party Ghairman.23
Yet in spite of all it's weaknesses, being the only

political party, KANU had an important role to play in the
question of presidential succession after Kenyatta's death.
Because as earlier discussion has shown,a“ the process of
electing the President for all serious péirposes terminates
at the nomination of a presidential candidate by KANU, as there
4 would be no other presidential candidate to oppose him.
Contrary to what had been feared, the succession to the presidency
after Kenyatta's death was smooth and peaceful. How was KANU
weak as it whs, able to effect such a transition? Or could
it be that the organisational weakness of KANU itself contributed
to the smooth trébition? To understaggﬁtha role of KANU, and
other forces which may have influenced the tré?ition, it is
necessary to lock back and examine the succession issue in the
context of the electoral politics and alignments of the seventies
and their influence on presidential succession. It has been
shown how in 1967 and 1988 there were moves by a small but
powerful alliance of Kikuyu politicians close to Kenyatta, to
frustrate the late Tom Mboya and remove him from the line of
presidential succession.25

Even after the asaﬁ%ination of Mboya, and the banning of
the KPU, the question of presidential succession continued to
dominate the politics of the seventies, the only difference
being that there was a change of the key participants in the
leadership struggle. O

Constitutionally, Arap Moi, who was the then VitQ—President

was to'acc%ge to the presidency if and when Kenyatta d.".ed."“'6
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The 'Kikuyu group’ appears to have realised that the new
succession formula they had helped to bring about did not

work én fh&iﬁhiﬁféiéatp. Dr. Njoboge llungai a close felative

of ‘Kenyatta, and reputed to have presidential ambitions,appeared
to be the star being groomed for the presidency by this Kikuyu
group., With the failure of the 1969 oathing programme to
consolidate Kikuyu unity; the reaulting disenchantment and the
possibility of potentially violent conflicts within the Kikuyu
society, a fresh attempt to position the Kikuyu_in a vantage
position for an apparently inevitable leadership struggle was

" hatched. The Gikuyu, Embu and Meru Assocjation (GEMA) was formed
to contain 1nera¥K1kuyu rivarly which would not have helped the
efforts of this group., With the demise of Mboya, the focus

or target against who the grdﬁp's moves were directed, was the
then Vice-President Moi, GENMA as the means of furthering the
groups political and economic influence continued to grow from
strength to strength. By the midnseventiéa it was then possible
to identify some new faces in the group, the two most prominent
ones being Kihika Kimani and Njenga Karume, While the groups’
plans were still on the drawing board, an event which almost
tore the country apart occured. On Mareh 2nd 1975, J.M. Kariuki
an ardent government e¢ritic was murdered. J.M. was a populist
politician who had for a long time vigorously fought for the
poor and who had in the early seventiés become the’target of
government harassment. His murder and the subsequent attempts
by thé government to cover it up greatly incensed the Kenyan
people, and created a real possibility of c¢ivil war among the
Kikuyu. The very continni%y of the Kenyatta government looked
doubtful and it is indeed a tribute to Kényatta's talents of
political surviwal, that his government managed to survide

this crisia.2? '



In the immediate aftermath of J.M.'s death, the GEMA group
became increasingly powerful, and led by Kihika Kimani, the
members of this group spearheaded a nation wide campaign to
restore respect and loyalty to the government in the eyes of
the people. It is during these delegations organised to
pledge loyalty to the President, that the group seems to have
thought time was ripe to act and move against Moi., After all
Kenyatta was becoming older each day thaf passed.

In October, 1976, the group initiated a campaign to change
the constitutional provisions that allows the Vice-President
" to automatically sucé@d the presidency for ninety days in the
event of the presidency falling vacant. ILed by the MP for
Nakuru North, Dixon Kihika Kimani, the group included three
powerful cabinet ministers (Mr.James Gichuru, Paul Ngei and
Jackson Angaine), the national cHairman of GEMA Mr. Njenga
Karume and Dr. Njoroge lungai then a nominated MP and who
appeared to be the intended beneficiary of the change. The
group argued that the provisions for succession were undemocratic
in that for 90 days, the country would be ruled by a person
who was not directly elected into otzice.aa It was argued
that he could within that time abuse and usurp the powers of
the office. It was ppoposed that the provisions be 'amended
to give the Speaker of the National Assembly and not the
Vice-President, a caretaker role during the ninety days and
confine his powers to the supervision of the elections for
a new President. The group intended to introduce a private
members bill in parliament to that effect, but before their
- plans matured, the groupOran into some fofnidablo opposition
 from the Attorney-Genmeral Mr. Charles Njonjo a close ally
of Moi.. He issued a very strongly worded statement to the
- effect that those campaigning for the constitutional change,
were intendimg, devising or imagiming the death of the President

which 1ia an offence. and that they were doing so at their



own per11.29
Looking back at the events of 1976, it is difficult to

believe that the late President was against the move %o
change the constitution, considering the delicate nature of
the issue and the kind of politicians involved. They were
seasoned politicians endowed with political experience and
talent, who were unlikely to make a mistske of playing around
with such a sensitive issué if Kenyatta was against the move,
It appears that Kenyatta had allowed the group to proceed with
their plans, but on realising the opposition that the move
‘would run into decided to abandon it.

It is abundantly clear that the clhange the constitution
campaign was directed against Vice-President MNoi. The view
that if the provisions were am ended to replace the words
"¥ige-President" with "Speake®", there would be no further cause
for concern indicated that what concerned the group, was not
the office of the Vice~President, but rather the holder of
that offices they were bothered not by what a Vice-President
can do, but what they thought fhe present vice-president could
dos, What the group wanted, was to remove Moi from the line of
succession, Because there was no reason why a Speaker acting
as President would not be subject to the same temptations as a
Vice-President to usurp the powers of the office, The Speaked
was also a politician, and he ias bound to have his own ambitions
and weaknesses and power could be just as tempting to him as
it would be to a Vice-President,

The move had a nnmﬁgr of other implications: first it
stressed the supremacy of the constitution by impressing upon
Kenyans that where Presidantiél succession was concerned it
was the constitution that mattered. This fact may have contributb
to the constitutional transition that was effected after
Kenyatta's death. TF@ move also brought into sharper focus

the question of presidential succession which became more sensiti



than ever before. It helped to identify and strengthen the
political alignments that had been taking shape in readiness
for the time when Kenyatta would be no more.
These alignments showed up again more clearly in the
abortive elections for the KANU National Executive planned
for 3rd April, 1977. There were two camps - the "incumbents"
group associated with Arap Moi, snd the ﬁchaliengers" assochated
with Dr. Mungai who however did not attempt to contest any
seat.so The seat that attracted most attention was that of
the Vige-President. Moi iho looked set to win the seat, was
opposed by Taita Arap Towett on behalf of the challengers. The
chairmanship of the party also attracted a lot of attention
because it looked like it was destined to become a very power-
ful seat in future. It attracted the candidatﬁre of Mwai
Kibaki but initially it was not very clear on which side he
stood or whether he waspan independent. But with the announ-
cement of James Gichuru fhat he would also contest the party's
Chairmanship, it became clear that Kibaki was on the incumbents
side associated with loi, because Gichuru himself was a member
of that group which was associated with Njoroge Mung;ai.51
At the time it appeared that the lMoi group was likely to swe
all the seats. The most plausible explanation for this was
that Moi had benefited a lot from the abortive move to change
the constitution six months earlier. The "challengers" group
associated with Dr. Mungai, was the same group that had tried
to change the constitution, and the opposition that this move
had engendered cost them a lqt of support prior f;ﬂkhé April
elections. As it were, Obthe elections never materialised.
They were called off by President Kenyatta at the last minute.
It was suspected that Kenyatta cancelled the elections because
if they had taken place, Mungail who enjoyed the political
support of the Kenyatta family, would have lost to the far

32
too powerful group led by the then Vice-President Arap Moi *



When Kenyatta died in August, 1978, these divisions still
persisted. The constitution remained unchanged and Mol was
still the Vice-FPresident. There was therefore understable
fear and concern, that the constitution would not he adhered
to, and that transition into the post - Kenyatta era would
be accompanied by strife and perhaps violent leadership
struggles..

Indicative of the calm that was to confound those who
expected chaos after Kenyatta's death, an emergency meeting

of Cabinet linisters was convened on the same day Kenyatta

" died, Vice~President Mol was sworn in as the new President

of Kenya. In his initial statenents in office, he promised

to follow in Kenyattas "Nyayos" (footsteps) and rule as Kenyatta
had dome. The entire cabinet proclaimed total loyalty to
President Mai.35 ‘This was followed by pledges of loyalty

which came from all groups ranging from trade unions to political
rivals like Dr. Mungsi, Kihiks Kimani and Oginga Ondinga.>"
Loyalty delegations to visit him were organised from all over the
country. The culmination of all this was a proposal that Noi

be elected unopposed and by late September, the proposal had
been endorsed by virtually all kembers of Parliament and

all KANU branches.

KANU being the only political party pliyed en important
role in facilitating the peaceful succession to the presidency.
Ironically KANU's weakness conbtributed & great deal %o the
smooth trsnsitiaﬁ. Being very weak, KANU could not solve the
succession problem on its own. KANU could only play it's role
in thcxsueceasienfafteetivoly if there was a consensus among
those in power as to who would become President. KANU only
implemented ag@ legitimised the decision of thbse who were
in power. And at the time of the elections, the axis of power
and influence had shifted to the loi - Kibaki - Njonjo group.
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The congtitution was followed and on 6th October, Moi was
nominated by acclamation as KANU's presidential candidate.

And because there was no other party to field an epposing
candidate, he was shortly thereafter declared elected unopposed
as the President of Kenya.

Although the republican’ constitution was very clear,
the KANU constitution which was to be followed in the nominatior
was far from clear. The confusion arcse from the validity
of the 1574 constitution. The 1974 constitution had not yet
been rati£19d~hgig§&§gataa conference as reguired by the 1966
* econstitution it intended to replace, and theréifore from a
legalistic point of view, it was the 1966 constitution that
remained wvalid. The question ¢f which was the operative
constitution was relevaniyy besause it would determine the
constibution of KANU delegates to the special delegates
conference that was to nominate KANU's candidate for the
presidential elections. The unadppbed 1974 constitution had
- been unlawfully followed in the KANU branch elections held n 194
and 1977. Matano insisted that the 1974 oansg%tutien was wvalid,
saying that it had been adopted by KANU's Governing Council
under the Chairmanship of the late President in 1976, which
was most unconvincing because the 1966 constitution vested
the powera of omending the constitution, not with the KanNL
Governing Council but with s Delegates Conference.

However Moi was elected by acclamation and it was
iamaterial whatﬁggnstitutian was followed since he was bound
to be elected. It is indicative of the unanimily there was
that Moi be elected President, that wﬂ§£NZQntravarsy surrounded
his election was only procedural: the issue was not whether
or not he would be elected, but only how or under what rules
he would be elected.
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This suggested, that the electoral system was not the
real arbitrer as to who would be elected. The decision was
made outside the electoral system, and the election laws
were followed because they were convenient, and they would
not only facilitate but would also legitimise his election.
What were those forces outside the electoral system, that
facilitated the transition and determined the election of
lMoi as the second President of Kenya?

First Kenya had never known any President other than
Kenyatta and Kenyans were therefore apprehensiwve that the
transition to post - Kenyatta era would be accompanied by
violence. There was therefore a widespread desire for peace
and stability on the part of many Kenyans. For their own
different reasons, mosf Kenyans saw the accession of Moi
to the presidency, as the only way to avoid bloodshed, The
minority tribes saw him as a hedge against domination by the
bigger tribes. The Non-Kikuyu people saw him as a force to
counter - balance the Kikuyu influence &n the country, as
he was perhaps the only non-Kikuyu politician with a substantial
national following. And by accepting him, the Kikuyu could |
assure the other tribes that they were not out to control
the destiny of this country.)?

In the final analysis the ruling class which had acquired
a real stake in the continuity and stability of Kenya's
political economic system was unwilling to see it collapse
in the throes of vioclent leadership struggles. The ruling
¢class here should be seen to include the wealthey members
of this country who derive wast material benefits from Kenya's
economic system, and whose interests the state champions,

The silent but large majority of the poor supparted‘Moi'a
accession to the presidency, because they had’nothing to

gain from chaos and violence. It is therefore clear that



economic interests and the desire to preserve the status
quo and ensure the continuity of the system contributed
greatly to the peaceful transition.

Perhaps what finally effectively determined the election
of Moi as President, were the loyalty delegations organised
from every corner of the country to visit and pledge loyalty
to Moi. Such was the support Moi got, that any politieian '
who may have had presidental ambitions, could not theredfter
dare to $and against Moi, ferthat could perhaps be interpreted
as going against the "wishes of the people" as manifested by
these loyalty delegations.

It was the lqyalty delegations rather than a strict
adherance %o théfi%n;titution that determined Moi's election.
Because KANU only foﬁnaliaed,the already made decision to
elect Moi. The Special Delegates Conference held on 6th October
1978, turned out to be a merely pro-forma affair. For as
Ngumba the then Nairobi Mayor put it.

"the loyalty delegations are president - making, and
October 6 will just be a formality...."36.

After the nomination of Moi as KANU's presidential candidates,
the constitution was thereafter followed meticulously. He
presented his nomination papers and in the absence of any other
candidate, he was declared elected unopposed and sworn in

a few days later.

One however wonders whether the loyalty pledges and
proposals that Moi be elected unopposed may not have infringed
upon the supremacy of the’constitution. For it is difficult
to argue that there were no Kenyans who had met the necessary
gqualifications, and who hay have wanted to seek election as
'President. It can ther#fore be argued that such prpﬁosals
that Moi be elected unopposed were undempcratic in that they
prevented other pr;sidontial hopefuls who may have been as

good if not better than Moi to run for the presidential elections,
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: The one-party system of government practised in Kenya
since 1969, also contributed to the election of lioi as
President because the absence of an opposition party paved
way for Moi's unopposed election after he secured nomination
by KANU. It is most finlikely that the trgsition would have
been asunwentwilag it was, had there been an opposition party.

- The post-Kenyatta era, popularly referred to as the
Nyayo era has been characterised by politics which are conformist
in nature. All politicians have tried to outdo each other
in pledging their loyalty to Moi. Political rivals refer to
.each other as being anti-Nyayo. The first year of loi in
Office was characterised by a campaign to end smuggling and
other social evils that had become rampant in the later years
of President Kenyatta's rule. Cés part of these populist
measures, Moi's governné%t introduced a bill in parliament to
amend the Election Offences Act.”’ The amendment's most
important provision was to limit a candidates election expenses
to a2 maximum of #&.40,000 the violation of which law was to be
an election offence. Another Act passed just before the 1979
general elections, uvended the National Assembly and Presidential
Elections.Act, and raised the sum a éandidate had to deposit

for an election petition to 3.50,000.38
In the 1979 elections, every candidate pledged to

follow lMoi's Nyayos which meant loyalty to Moi himself. To
hofﬁ‘his political supporters be elected to Pafiiamont, Hoi
personally involved himself in some election battles and indicated
the parliamentary candidabtes he wished to see elected. ALthough

he was not altogether successful (some loyalists like Nathan
Manoko and Omolo Okero were defeated), most of the cand;dates

he supported like Julia Ojiambo, Justus Ole Tipis, Henry Kosgey,
Professor Jonathan Ngen®, Henry Wariithi and of course G.G. Kariuki

were elected to Parlianent.39
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In a developing country like ours where most people are illiterate,
the intervention of the President's weight and influence in
some election battles most likely influemced the outcome
of the elections in favour of the candidates who are seen
by the people to be enjoying the president's support. To
the extent thaf the President’s involvement in some elections,
influenced the voting patterns of the people and resulted in
the election of some persons who would not otherwise have
gone to parliament, such intervention is therefore undesirable
as it compromises the free nature of the elections.“&geﬁfﬂ

It now remains to be seen, what course the politics of
thé Nyayo Efe willi’Bake. efif §22é6s $hE5'will have on the
future of Kenya's electoral system. At the moment it is
safe to predict that in the foreseeable future there is
little likelihood of an¥ major @hanges being made to our
electoral laws. Barring any unexpected political developmants,
Kenya is most likely going to remasin a one-party political
system operating within a multi-party electoral system for
a long timo‘.h,-\jqw‘ (P"J!]“’““} e ,%«Li}‘&i’@f'n\i\%
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Kenya is or is supposed to be & liberal democracy observing

the rdle of law and principf%a of constitutionalism.

While the concepts democracyy rule of Loow and constitu-
tionalism are fluid and vague terms, whose meaning and content
is difficult to determine with accuracy and precision, it is
sufficient for the purposes of our discussiom to understand
democracy to mean a s%?tcm of government in which the people
participate through representation. The government is accoun-
table to the pitizenry in that it is chosen and removed by the
people, and therefore derives authority to rule from the mandate

given to it by the electorate. Hence this type of government
being refered to as a government of the people, for the people
and by the people. :

The rule of law may be understood to mean that the actions
of the government must result from the exercige of some legal
authority confered by law and that evea the exercise of that
powver is 1xaelffin accordance with the law. The rule of law
also envisages that the laws are fair and Jjust, so that for
instance the discriminatory and eppressive laws of the South
African Apartheld system do not satisiy the requirements of
the rule of law.

Constitutionalism means a limited government. Nwabueze
says that the concept of constitutionalism connotes a system
of governmcnt'with checks and safeguards ageinst the arbitary
exercise of power by the gOVernmsnt% It means that there are
limitations which prevent the government from exercising it's
power in an eppressive manner. The limitations and checks
that one would have in minq\aro a free and vigorous parliament,
an independent judiciary and « the existence of an effective

electoral svstem. P
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An effective electoral system is an important aspect of
constitutionalism, because it acts as a check on how the
government exercises it's powery since it has to face the
electorate every four or five years and account for it's
(mis)deeds while in power.

Therefore in a democracy, the electoral system has two
primary functions, and it's effectiveness is evidenced by how
well it is able to discharge these two functions. These two
funetions are: first to provide a framework within which a
workable majority government to administer the state may be
elected and secondly to make the government accountable and
responsible to the people., As for the second funetion there
are two levels of responsibility. On one level, the government
is responsible to the people, in that it may he voted out of
power during general elections if 4t has become unpopular and has -
failed to satisfy the wishes of the people, The second level
of government accountability is realised through the elections
of a legislative to which the executive is respomsible, If ik
be accepted that these are the two primary roles of an electoral

system in a democracy, then in the context of this discussion
the guestion that springs up is how efficient is Kenya's
electoral system? The rest of this chapter will address itself
to this question, examine how the system has been able or unable
to discharge the functions identified above and then suggest
possible reformd.

Kenya's electoral system has over the years facilitated
the election of a majority government to administer the state,
and there has been no problems of & minority government being
uhable t0 rule since Independence, because iP is designed in
such a way as to ensure that elections will result in a
majority government being elected.

i
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This is realised by requiring that every presidential and
parliamentary candidate be nominated by a politiecal party,
that every political party participating in the elections
nominate a presidential candidate, and that during elections
the presidential and parliamentary oandida;f? from the same
varty be paired together such that the voter is prevented
from splitting his vote to vote for a presidential candidate
from bne party and a parliamentary candidate from another
partyz « In this way the system obviates the possibility of
an independsnt candidate running for presidential elections
and probably even win, but thereafter be uhable to rule due
t0o his having no party through which he can muster support
for government policies in parliament. And the pairing
system makes the election of a government majority certain
by ensuring that those votes which o;ga'k the winning president,
will at the same time elect a parliament the majority of
whose members come from the same party as the successfiul
presidential candidatsa.

In practice there has . ewen been less worry about the
possibilities of a minority government. Because since 1969,
Kenya has been a de-facto 'one—party gtate and the election
laws provide that where only one presidential candidate is
validly nominated, he shall be deleared elected unopposed.
With the banning of the KFU, Kenyatta was unopposed in both
the 1969 and 1974 elections, and so was President Moi in the
1978 and 1979 elections. At the same time the absence of
an opposition parfy. has enabled all parliamentary candidates
noninated by KANU get into parliament unopposed. In this waj,
the Kemn‘ electoral system has been able to guarantee the
‘election’ of m»mjcrﬁy governnent that is strong enough to
administer the state.

-..l4
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How has the electoral syéion'mado tﬁn government
reaponaible}to the people? It has been mentioned that
government rocponsibiliﬁ& to the peeple operates at twe levels;
i.e. it may be voted out of power during general elections
and secondly while in power the exoqutivo is responsible to
the people indirectly through their elected representatives
1n parliament. ILest there be confusiion, it is at this point
useful to clarify what we mean by_the govarnmgnt being
respensible and accountable to the people. When reference is
made to responsibility during elections, what is meant is the
election or removal from power of the President, because the
electorate does not elect the Ministers. And since it is the
President who appoints and dismisges his Ministers, it means
that he is respébthln to the electorate for the kind of cabinet
he formsi. But when reference is made of the executive being
responsible to the legislature, what is meant is that the
President and his Ministers are answerable t0 the legislature
end not just the Fresident aloge. This is because the :
legislature is expected to criticise not only the general
performance of the government, but also specific areas of
maladministration of individual Ministries., 'The principle
of colloctive responsibility operates in such a way that neither
the President nor any of his Ministers are individually liable
to the legislature. The Cabinet is collectively responsible
to the Parliament.

At the first level of responsibility, it appears that
the electoral system has not been very effective in that, the
extent to which the President may be said to be accountible
to the people and may be called upen to answer for his
performance while in power is very minimal indeed., Two
‘factors may explain this situation.

I 4 4
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First KANU the only lawfu%ipolitical party, is a weak party
and therefore allows the incumbent President to remain in
power without any challonga.3 It is controlled by the
executive and this makes it difficult if not impossible for
anyone to challenge the nomination of the incumbent president
during Fresidential elections. The weaknesses of KANU have
been discussed elsewhere;? the point being made here is that
because of the weaknesses of KANU and it being largely controlle
by the executive, the electorate cannot remove the FPresident
from power through the party, if it is dissatisfied with his
Readership. The second factor is the nature of our electoral
system. Kenya has a multi-party electoral system which envisage
and is designed to operate in a multi-party political system,
However since (969, Kenya has been a de-facto one-party state.
How the one-party state was realised, and has been maintained
was discussed in the preceding twolohapters and need not be
repeated here. The result of operating a one-party state
within a multi-party electoral system, has been that the
candidate for FPresidential elections who is nominated by KANU
is always elected President unopposed. S50 that since KANU
continues to nominate the same person in power for the
presidential elections, the incumbent president is never threa-
tened with removal from power through the ballot even if he has
become unpopular, simply because there is no other candidate
from another party to oppose him. At another level, the
executive arm of the government is supposed to be accountable
to the electorate through the parliament. The parliament is
supposed to be the people's watchdog. It is charged with the
responsibility of controlling and eriticising the exercise of
government power by the executive and also make sure that the

government carries out the promises and pledges it made to the
electorate during elections. .
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Thepretically Kenya's parliament can even bring down the
government through a 9ote of no-confidence. However the ability
of Kenya's parliament to carry dut these functions, has been
frustrated in a number of ways. First the fact that Kenya is
a one-party state, and all M.P's belong to KANU limits the
extent to which they can criticise the gévernment. This is
achieved through the KANU Parliamentary Group. Whenever a
governmnent measure faces strong opposition in parliament, the
KANU Parliamentary Group to which all M.P's belong, is convened
and the "M.P's are persuaded or threatened to suppoet the
government as members of KANU?

Secondly and more importantly, the parliamentary system
of our government also limits the Independence of parliament
to criticide the executive, The executive (President and his
Cabinet) belongs to the parliament. By being part of the
rarliament, the executive is able to exert it's influence
in the House, to ensure the success of government policies.
Today it is nearer the truth to say that the executive controls
the parliament. For Kenya's fourth parliament has twenty seven
Ministers, . fifty assistant Ministers, and twelve nominated
M.P's all of ‘whom would be expected to support the government.
The composition of the parliament is therefore such as to make
it docile and sub-servient to the executive for there are at
least eighty-nine out_of one hundred and seventy voting M.P's
who would by reason of their position be expected to vote in
support of the government, especially if the measure being
voted on is a crucial and fundamental aspect of government
policy.

At any rate, serious critism of government policy is not
tolerated, and criticism whether inside or oubtside parliament
is t;eatod as subversion. Time and again, the FPresident and

his Miniators have stressed that only "constructive" criticism
of the government which does not vidate the country's seditiom

eee



_CB'

laws will be tolerated. The result has been that only the

most limited and innocucus criticism of government poliecy

is made 1gﬁpatliansn$. And where M.P's have become so daring as
to make serious ceriticism of the government, they have been
dealt with swiftly either through political intimidation or
detention without trial., The politically motivated prosecutions
and imprisonment of Mutai Chelagat and Mark Mwithaga, and the
detention of Martin Shikuku, J.M. Seroney and George Anyona are
illustrative of the government's refusal to accept serious
criticism of it's policies.

Futhermore where criticism is mild enough to be tolerated,
the government may simply ignore such criticism. For instance
where a question is asked &n parliament, the relevant Minister
may simply refuse to answer the question, S give an answer that

is clearly inadequate. And even where the Minister admits
responsibility, the parliament suffers from an intolerable
absence of effective sanctions that M.P's can invoke against
dishonest and incompetent Ministers. The M.F's cannot force a
Minister to resign. Although the cabinet is supposed to be
collectively responsible to the legislature, and can even be
forced to resign, through a vote of no-confidence, it is difficul
to see the governpent accepting that it can be removed from power
at the instance of the legislature.

In the final analysis, parliamentarians are themselves
ill=-gualified to question the political economic philosophy
tha$ underlés the policies of the government, and they have been

unwilling to do so because they are members of the previleged
class that derives vast benefits from the capitalist system
maintained by Kenya's ruling elite. They are all committed to
the maintenance of this system and to the extent that i% benefits
a swall minority, the M.F.'s camnot effectively represent the
large majority of tHe wananchi because that would necessitate

criticising the political economic system that is mainestained
in ¥envaa e see
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With the pelitical basis for their control functions removed,
and the executive having been able to make parliament stable
and docile, it is not suprising that the Kenya legislature
is incapable of exerting any real influence over the executive,
80 that today the role of the legislature in controlling the
government, amounts to nothing more than being able to ask
the government c~bocrasing questions.

The inadequacies highlighted above suggest that a reform
of our system of government is called for if the electoral
system is to function effectively as a means of meking the
government roposible to the electorate on the one hand, and the
executive to the legislature on the other.

It is the author's cpinion that the introduction of a
presidential system of governmert in Kenya, would be a step
foward in as far as the accountability of government is concerned,
The important advantage that a presidential system of goverhment
has over the parliamentary system is that the executive would
beé divorced from the legislative., The President would be elected
separately and he would not be a member of the 1ogislature.
Representing no constituency, the President's attention to the
affairs of the whole nation would Aot be diverted by any particule
constituency. He would al}so be free to choose the most experience
and qualified personel for his administration, because under a
presidential system, the President is not required to choose his
Ministers or any member of his administration from amongst the
elected members of the legislature. Such an arrangement would
have an additional advantage in that since the executive and
the legislature would be independent of each other, the executive
would not control the legislature as is the case in a parliamenta:x
system where the executive is a constituent part of the legislatur
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Presently Kenya's parliament has amongst it's members
seventy-seven (twenty-seven Ministers and fifty assistant
Miniufoéi) members of the executive, and therefore the removal
of the executive from the legislature would greatly reduce the
influence of the executive in the legislature, and conversely
increase the independence of the legislature. The legislature
would in effect be better placed to criticise and control
the executive. The executive wéuld not be able to dissolve
the parliament or threaten it with dinaolution.

At the same time the executive would still be strong enough
in that unlike the position in a parliamentary system, in the
presidential system the legislature cannot bring down the
government and force the resignation of the President through a
vote of no confidence. However this would make no difference,
because even under ourfgigiiamsntary system, the legislature
possesed this power of bringing down the government in a vote
of no confidence only in a theoretical sense.

The introduction of a presidential system would therefore
overcome one major drawback of the parliamentary system, as it
would improve the responsibility of the executive to the legislature
by separating the two and meking the legislature independent of
the executive.

As has been observed earlier, Kenya has operated a de~facte
one party system since 1969 although the constitution permits
malti-partism. Would the restoration pf multi-partism improve
the effectiveness of our electoral system and increase the
accountability of the government to the electorate? Nuch of the
blame for the ineffectiveness of our electoral system can be
laid at the doorstep of Kenya's one party system operating within
a mlti-party electoral framework.

-
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The electora; system tries to make the government accountable
to the people, by providing a framework through which the
eleoterat# may remove from power, the party whose leadership
has faile® to live up to their expectations while in power.
Since 1969 however, the absence of an opposition party has
depriﬂ@dffhe Kenyan electprate, the chance of removing the
ruling KANU party from power, even though the electorate may
not have been wholly satisfied with its performance while in
power., ihile it is eqnaed‘d that parliamentary elections
make the parliamenxarians more responsible to the electorate
because they are easily removable, presidential elections in
our one party system are arranged in such a way that the
electorate cannot influence let alone determine the outcome
of the elections. Once the party nominates it's presidential
candidate, he ié antomatically declared elected yresiden&_
bgcause there is no opposing presidential candidate.

Be that as it may, the case against multipartisn is very
formidable findeed and there are many factors militating against
the suitability otlmnlti~party polities to Kenya. ILike other
developing countries the most pressing challenges facing Kenya

are econcomic development and cultivating e strong sense of
nationhood among the people. It is forcefully argued that
mlti-party politics is unsuited to developing nations hecause.
by it's competitive nature, it disgipates the nations's
energies which should be fully mobilised to meet the tasks of

national unity and economic davuleynantx.s

Developing nations
are comprised of a multiplicity of tribal communities and
other ethnic minorities, and multipartism if allowed would
encourage sectionalism and polarisation of politiéa along

these tribal and ethnic divisionss The leadership should be

undivided and strong enough to act as a focal point for national

e s i ansy
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Party loyalties would meke the realisation of national unity
very difficult indeed.

Even more important is the need for rapid economic
development to enhance the standard of living of the people
in developing nations. }Yost of these nations Kenya included,
are in a sorry state of mass illiteracy and material deprivation,
the alleviation of which calls for determined and concerted |
action from a strong political leadership. If a party is going
t0o be in power for five years, a second party for another five
yeers and so0 on, there will be unnecessary and undesirable
interruption in the process of économia o because each
party will tend to have different development strategies from the
one previously in power. The leadership should be continuous
and strong enough to lead, encourage and someiimes even coerce
the people to face up to the ehall.ngeé of ignorance, poverty
and ‘disease. The case for a one-party system in developing
countries becomes even stronger when one considers that economic
imycrativus dictate that the task'of material accumsiation to
overcome hunger and poverty assumes firs% priority, and people
are therefore left with little time to attend to matters of
political developmentu. At any rate the people cannot understand
the intricacies of a multi party system and the various political
economic philosophies that each party stands for, if they are
largely illiterate. Despite therefore the attractions of a
mlti-party political system, the author is persuaded that is%
is less suited to Kenya than is the one~party system. And that
it would be far move profitable t0 increase the responsibility
of the government to the people, through meking the one-pariy |
system more competitive rather than substituting it with a
miltiparty political system.
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It 1# submitted that preéidenxial elections may be made
more competitive by transfering the qlectaon process from the
party to the electorate. Presently the business of electing
the Presfient for all serious purposes, terminates once KANU
the only party nominates its presidential candidate. It is
recommended that the party should sponsor more than one
candidate as happens with parliamentary elections. Those
persons uﬁﬂh&ng‘te offer themselves as candidates for the
presidential elections should be free to do so provided they
satisfy the requirements of a presidential candidate i.e. they
are members 6f KANU, their candidatures be supported by at least
one thousand registered voters etc. However in keeping with
the earlier recommendation that our parliamentary system of
government be changed to a presidential one, the presidential
candidates would not thcrefdra contest the parliamentary election
since they would not be members of the legislature. At a later
date a poll would be held throughout the country, end all
registered voters would have a chance of electing the president
from amongst those candidates contesting the presidential
elections. The presidential candidate who reccives more votes
than any other candidate would be declared elected President.

- It is to be observed that presidential elections if held
along these recommendations, would be similar to parliamentary
elections in the consituencies with the exception of two
important differences; the poll would be held throughout the
country as opposed to parliamentary elections where a poll is
held in every constituency, and secondly the returning officer
would have to be some person other than a District Commissioner
as is the case in parliamentary elections. FPreferably the Speake
of the National Assembly or the Chief Justice should be the
retu;ing officer

L]
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For convenience the poll for presidential elections may be conducted

| simultaneously with those of parliamentary elections so that the
| voter will be able to cast his vote for the presidential and parlia-
- mentary candidates of his choice.

Finally one more recommendation should be made. It has been
observed é%at KANU is a weak political organiéation constantly
plagued by personality rivarlies, elitist in nature and lacking
a coherent political ideology and a clear sense of directian.7
It is therefore imperative that it be re-organised if it is to
play a meaningful role in a one-party democracy aloné the lines
recommended,

During the 1979 general elections the KANU leadership gave a

very poor account of itself. The contradictory directives issued

. by party leaders on the election procedures, created a lot of

confusion and exposed a most unfortunate lack of co-ordination
between the party laadart.a The party leaders are senior officers

| of the government who devote only a small part of their time to

party affairs. It is therefore recommended that the party should
have a small staff of dedicated full-time officers who would dev-
ote all their time to the affairs of the party, especially with
regard to the formulation and implementation of the party's poli=-
cies and progranna;i Party elections should be held as regufarly and

| as directed byh the constitution of the party. The kind of indolence

which wes ~  responsible for the failure to hold elections for the
national offices of the party between 1966 and October 1978, should
not be torerated.

The party should be transformed from an elitist to a strong
mass organisation. It should be strengthened at the grassroot level
where it is weakest. The masses should be involved in the formul-

ation of party policies and party activities to implement such

policies.
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Perhaps beeause of illiteracy, the rank and File cannot initiate
policy but at least they should be given a chance to discuss

and comment on, approve or criticise those policies intiated

by the party headquarters whenever an impopbant issue is at
stake. For instance the publication of Governmen$ Sessesional
Paper No.10 which contains KANU's political economic philosophy
of African Socialism, should have been preceded by a national
debate examining the merits and the suitability or otherwise

of the philosophy to Kenya. Perhaps a referendum or some other
means of enabling the party members to express their approval
or disapproval of the philosophy should have been in order,
Otherwise the philésophy of African Socialism is little more tha:
a product of the ideas of a few party leaders.,

It is also submitted that restrictions on the rights of a p:
member bagsed on financial considerations should be scrapped. Tha
practice of having two types of membership, - %.2 odinery and
$s.1,0001ife membership - is indefensible as it tends to create
a small elite of life members. %:.1,000 is a large sum by the
standards of the odinary Kenyan. But i$ is even more unfortunate
when the fulll exercise of one's rights as a party member is
restricted by one not being a life member. A case in point was
the directive that only life members would be allowed to contest
the 1979 general elections.’ This distinction should be removed
because, for one it is not possible to measure a npnmor; loyalty
and dedication to the party by the size of his membership fee,
and secondly because it is a great discouragement to those poor
but otherwise dedicated members of the party who find that they
have less rights than the richer party members.

‘It 4s hoped that the recommendations suggested would perhaps
assist in the development of a competitive and democratic
electoral précess which is able to ensure governnint responsibil.

to the electorate.
Oo../ts



But it must however be added, that mch again will have to

depend on the calibre of leaders who are elected. Becsuse in

the final analysis & model of government howewer well constructed,
and an electoral system however well designed, woild be meaning-
less and ineffective unless the country's leadership is selfless
and dedicated, and places the interests of the state above all
other interests individual or otherwise, and is determined to

see the institutions of the government working effectively. In
this regard comment must be made of the general attitude of
African leaders to the positions they hold. Africa has become
notorious for the ignoble manner in which most Jeadership changes
are effected - usually by a coup. The biggest culprits for these
sorry occurences are the leaders themselves. They personalise
and see their positions of leadership as ordained by some divine
power, eliminate or immobilise their oppements and dling to power
by any means until they are removed by death or by military
coups. In some countries like Malawl, this reality has become
formalised so that Dr. Kammzu Banda is officially the life-Presidne
of Malawi.

Kenya has so far been spared the ravages and chacs of violent
leadership changes, but if this record it to be maintained, our
leaders should foster an attitude of seeing themselves as holding
their positions at the pleasure and on the mandate of the
electorate. There is little evidence that during his years in
power Kenyatta ever contemplated the possibility of being removed
from power through the ballot especially as from 1969 when KIU
was banned. Indeed it is true to say that in the seventies
Kenyatta was the "lLife~President" of EKenya in everything but
name. This attitude towards leadership is in conflict with the
principle of government accountability to the people, and it is
hoped that both the present and future Kenya leadership will

sincerely accept that their positions are dependent on the
wishes of the electorate. eees/16
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cPerhaps it would even be wise to consider introducing a rule
limiting a Fresident's stay in power to only two terms in
Office. Otherwise it is hoped that Xenya will never find
itself in the unfortunate position where the electoral system
is neither respected nor complied with, except in as far as it
is convenient and expedient for the leaders to do so.



CEAPTER FOUR o
FOOT NOTE

l. Nwabueze B, Constitutionalism in Emergent States , p | ~2 0.

2. Supra, Chapter two
3e Supra, Chapter three
4. Supra, Chapter three

5¢ During the passing of the tenth Comstitutional Ammendment,
Act Ho 45 of 1968, the original version of the bill drew
s0 much opposition that Kenyatta summoned KANU members of
Parliament and through the " KANU Parliamentary Group "
device tried tc have them support the bill as member of
EANU, The interesting point about this particular bill is '
that he failed to persuade the KANU N.P's to support the
bill and it was therefore withdrawn to avert government
defeat. Two other versioas also failed to satisfy the M.P's
but dhe forth version was passed.

6. For a thorough discussion of this arguement see Robert

Martin, Legislatures and Social Fconomic Development in
Commonweal fricay, Pe = 43,

o Sce heloww

T- Supra, Chapter three

8. Ibid

e It is relevant to note that during the recent KANU Governing
Council Conference held on 28th and 29th of May 1980, the
following two resolutions were madej

a) that the party should have full time and competent
executive officers at national, branch and sube=branch levels
and that such officers be provided with offices and trmmnsport.

b) that internal reorganisation within the party system
be effected to make the party®s performance effective and
that regular communication between the branches and the
headquaters be improved. :

« Sunday Nation, lst June 1980, page 23.

10, The Standard, 16th June 1979.

éa. A\)U/uaugh e origins c%ugg Ly KPu- KANU '*Vw\—j wa s MLOQ.\Q
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O RCLUS 0
6 This dissertation attempts to address itself to the
development of our electoral system, to examine the rdles which
govern our electoral process and to suggest possible rétorma
which it is hoped might help in making the elector 7:;;0 potent,

Our electoral system is comprised of the rdales which govern
both presidential and parliamentary elections. Until 1968, the
process of presidential elections during general elections did
not directly invole the people. Candidates for parliamentary
elections were required to declare support for one or other of
the presidential candidates. After parliamentary elections, the
presidential candidate who was successfully elected to parliament
and received de&larations of support from more than half of the
candidates successfully elected to parliament was delcared elected
Fresident. Otherwise where the presidency fell vac ant in between
general elections, the parliament would convert itself into an
electoral college and vote one of it's membérs as President.

Thid method of presidential elections was changed 4n 1968,
Under the new systen, every candidate had to be nominated by a
political party. If only one candidate is validly nominated he
is declared elected Fresident, and if there are more than one,

a poll is held throughout the country. If the presidential
election is part of general elections the voting is organised
in such a way that the voter cannot split his vote and mst vote
for a presidential and parliamentary aandidate from the same
party. The candidate who receives more vbdes than any other

is declared elected Iresident.

In parlismentary elections, the country is divided in
constituencies, each of which is represented by a single
member of parliament. '

....../2
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In every constituency, the candidates must be nominated by a
political party. Where more than one candidate is validly
nominated a poll is held and the candidate who receives more Wwbtes
than any other is declared elected member of parliament to
represent that particular constituency.

It is therefore obvious that our eledtoral system is
predicated on the assumption of a multi-party political system,
It will be recalled however, that since Independence, multipartism
was practised only briefly between 1963 and 1964 and again
between 1966 and 1969. Since 1969, Kenya has been a defacto one-
party .which means that every time during elections, the presidentia:
candidate nominated by KANU is always elected President unopposed,
and "parliamentary elections” are in truth KANU primaries for
the nomination of KANU parliamentary candidates. These XKANU
Parliamentary nominees are elected to parliament unopposed because
there are no other candidates to oppose them..

Assuming that the primary functions of an electoral system
in a liberal democracy are to introduce accountability of the
government $o0 the electérate on the one hand, and of thé executive
to the legislature on the other, it cannot be said that our
electoral system has been very effective. Because there is only
one party whose presidential candidate (the incumbent)’ is
always elected unopposed, the electorate does not get a chance
of removing from or returning to power the President in office
at the time of the elctions. At the same time, the parliamentary
system of our government allows the executive toc%oloné§:;:§h:bﬂ+nﬂ
legislature. In a liberal democracy the control relationship
should be the other way round: the legislature should control

the executive.

ssens/B
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To rectify these shortcomings two possible reforms have
been suggested. First our parliamentary system of government
be changed to a presidential one. This would remove the
executive from the legislature. The President would be elected
separately and he would choose the members of his administration
outside the legislature. The independent legislature would
therefore be better placed to control the executive and the
principle of executive responsibility to the legislature would
then be more meaningful.

Secondly to make our one-party democmacy more competitive,
presidential elections should be re-organised in such a way
that the electorate is directly involved. KANU would only need
to sponsor those persons who wish to eontest the presidential
elections and have met the necessary qualifications. A poll
would then be held and the voters would then decide who is
to become the Fresident. In this way the electoral . system
might perhaps be a more effective means of ensuring that the

governnent is accountable to the electorate.
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