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IllTR DUCTIJN

'l'hruehout history t man has shown tha.t ho is pr par d tJ fight
and even die f r the oours »f justice and th 10 of lib rty.
This is why n the Kenya con titution guarantees a citizen's
rieht to liberty. The oonstitution further requires that justice
should nJt ~nly be don but should manif stly be seen t be d nee
t:1h tradi ti nal right to freodom is 0.1 f und i th Criminal
r codur Cod f K nya which oonto. s provi i ns that r lat to bail.

Tho spirit f the pr oedur is tenable acous d persons t stay out
of jail until they or triM and found guilty~

This thesis att mpts to present an in agIlt into h n the system of
bail start d, h w the law f bail is applid today and the akness s
tha.tcan be aid to oause 1nju tice. na1 , the thesis raoo nds
tho necessary reforms in order to oure the pres nt ills Jf the law on
ba.il.
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CHAPTER 1

IANING
n tho ns t, th point that oal1s for d terminati n is the meaning

o bail. en n is granter bail, what in eff ct does it an?
c ions 123-133 f he C.P.C.l conta1n sali Ht provisi ns as to bail.

~nf r unat ly in none f thes sections is the term bail defin d.
II \, r, va.rius persons have attempted to define it. Acoording to
Superintendent D. volin, bail is

"~•• a racognisance taken by tl cvurt, justice,
p)lioo ffio r r other person oonditioned f r
th appeara.nc f an coused r on at a
speoified plac 2and time t~ an r th
accusati.Jn."

10so to Kenya, uglns BrJwn, ne tt the head of th U da
°oho 1 of Law, ve the following definition •

"Bail c nsists of the temp'.>raryr lease of an
accused pars n fro imprisomn<lnt n findin
sureties or s curity t appear fvr trial." 3

In he cas vf B- v -RJSm Lord Bussel C.J., stated'that
tf ••• th requirem nts as t bail a.r r ly to ~ecure

the tt ndan of th pri nor t th trial."
It is ther for appo.rnt fr m th above tha.t the purpv"so f granting
bedl is"t n ura ~the }Y~thod th t is least injurious .•r
burdons mo to tho acous d pers->nroasonablo assurano that he will
appoar f r trinl. I d 0 not in an~ ay moan the a.ccused is acquited.
If h fails t turn up, his property will be fort ited. It 1s
O,szumed that th thr a:6of t rt 1tura of n •s )0 a will b an
t oti d t rrent t th temptation tJ break the oon tions f ne's

r 1e see And e n fter t rfeitur , this doe s n t bar the accused fro
anawor1ng the ohar .•

THE JRIGIltS r Ii'

~ gland. It r1 'natad
atr tea used t travel fr

mh sy t m f bail ri nat d
as matter Jf nece'1sity sine
o nt y t. c.)untrj·an re ft n in a particular lucality only a
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nths o~oh year. s a result, trial i.~ v ton delayod f r years
and it as jnly rcas nable f r an aoouoed rSJn to ubt in pr vision 1
rol aee om oustudy. ~ven in losl seri u' ~ff noes, the ccuse had

o 1a1t until t e sherif old his tourn.and the elm nt I delay
3 al ays pr sont.

Jor vor, oany of the pris nors died due to bad sanitary c nditions
in tho prisons. As late as the 17th. Cont ary, th re ~as n) rovisiJn
of adequate f·;d f r ooused perB~ns and ny f th. star tJ death.

ther Jr , icprison nt ¥as ex nsive - a ature that still
r ours t ate. The ,vor ent has tv intain the prisoners nd the
o at is indir ctly plaoed In the publio. In any cas jails ~re ft·n
br »ken and pris ners sea d I 'I 0 theref pr ferabl to r 10 s
tho ccu d r ~ns n a te~ rary b sia whil th y awaited trial.
Th sh riff ,ho anted tJ ~ hims 1 u t r s nsibili of t
u~ oping of the prisoners and liability in tho event vf th aoou d
para ns oscaping, r loase th m oither n their wn reoogniz c with

·thJut roquir1n th sting of so s rt of b n4, r un the
p~~ci f third p ty t ass re p nsib11ity for the BOOUS d's
ap~ oran at trial. Initi lly if the acoused person ab~ovnd d,
tho third party oustdldin wau roquired t furfeit Q promised ~ AA..

of Jney if th aco d fail d tv turn up. In praotic 100 1 land-
rs r pr err d ns sur ti s and ~er van tho p rs f

ja,Uer t pr tb .aCOUSG f3 light. This system seemed
roo.sonable in an riant d s~oiety ther was need .)r
ohange as SJci ty pro aaed. th rmure th a ad hJo ments
b -en the sherlff ~d the aocused pers-ns syst ·sed and
o dlt1ed intu the En 11sh le 1 fra Jrk. T is natur 11y to a
lot of abus s since the sheriff granted bail whane rethought
pr per.

Th first attempt tJ cur th hove 11' wa through th St tuto
ni t r Jf 1275, which attempted to st dard1zo t practio
It s oified the oonditt ns under whioh pre-trial roleas

was pormissible, limited the pJwar of the sheriff t determining
suffioient s curity n eaoh case, a pJwor susequ subsoquently--transfered to the justioes f paao • \



Th St tut o( VI stminist r s in toro tor iv 0 nturles and 1t
as not until 1826 tha.t 1'1d an th r ohc.n • In th t y ar, th

itish P 1iamont pas d the Criminal J otic Aot Jhich placed the
rant r refusal of bail on an ntirely 1'1 w f.)oting..Th ot provid d

per n ~ W S ohar d t a.orim1n 1 off nc , th
ant b 1 wa t b d not by r t r no to th

. tur t th off<no , but r th r by r f, r no t th wight of th
vid no , 7h r th vid nc inst the ceu d 1 ok d "po itiva and

Icr dibl " and h no ra.isinga. 11k lih od rt a. oonviction, th a.ooused
uld n~t b grant d bail. t wh r th evideno a,alnst th acou d

pGr 1'1 wa ak, th n h had t b grant ba.11.
In 1848 th iti n s furth r alt r d by th Crim1n 1 Justice

ct at t t y or oh st bli h d th basio rul by which s1ngl
ju tic h d t r to nt b il in his compl t disoretion. In
ti th re£ r, ant ot ba.i.lb oa.ms d1scr tionary :f'unot1n f th
ju oiary d rennins 0 to the pr sent da.y.Th proc ss of ohange
ho v r, s ms to hav ooured thout, ny 01 ar roept1.In f the/,

oti~ns f bail ought to serve, with th result that the institution
f b 11 curl'nt1y 001'1 i t of inooh rent of ne d vld

id .S servin m re t d tea.tth n t ohi aims f the
or minal proo 3s.For i.nstano , th disor tionary po er f IDa strat
1n the C.P.C. is Imo t nlimit d- he oan nt b 1.1in all c se
%c pt in cas s of murd rand troas n.5 Since thor is no at tutory

indioa.tionas t<Jth way 1n whioh th d1scr tion to grant bail is t
b d~ it is obvi us that the discrti 1'1 can be abus d. A

has no r ferenc wh ts ev r t turn to in exorci ing his
t ant ~r r fus bail, but it suffie s .J y th a1?l 0---,

d ois1 1'1 d ponds ntir ly n th ra ~l whims f ?oul ~~
strat • In such a s nsiti are of th 1 w, wher a itizents~~ ~

o nst1tution 1 right to liberty is threat n d, one sees claar
domand ~r laid dvwn princ1pl s to govern the axaroise of th
di er tionary pv or.

A further quastivn th~t c Ils f~r dotermination is wh th r bail
i a c nstituti 1'161 ri t. • 72(2) ( ) of th constitution pr vid
h t:



"Evory person ,,,hI.' is oha..r d wi th a. criminal offence
shall be pr s~~d t~ bo inn cagt until be 10
pr-.lwd r has pleaded eu1lty.tt

~h c•.•mbinatiol'l th I' fore requiros the oourt to hl.)ld the accused

parson as inn~cent and by virtu of his inn 001'100, h should not
ouf'~ rallY injustioe but sh uld be grentod bo.il. In th eae uf. 7
GIYAKB-v- THSREPUBLIC the acousod person had beon char d with the

f"OllO of murdor. The trial jud ruled thLtt the oonstitutiona.l
prl.)visionaof bail ro aandatJry and ho addod:

If I 0 )mpelled within the spirit and the letter of
the Q",1'1stituti1'1t 0.11;w tho applicants to bail.n

In Kenya , there is UJ a.uthority which indicatoo that oourts have
ace ptod bail >;< a oIJustitu 1<ma.l right. \';'hen th Chief t!agistrate

J.D. Abdulla was rue d with the is~u vf whether bail is a
oonstituti<Jnal right, h nVIJid d it by simply saying:

"It ?Tvuldbe presumptious }n my part t·) ventur
any opinion In tho interpretatiIJn 'f this clause ~f
ih o)nstitutivn. Suoh int rp:r'Dtati ..m y b de
by tho High Cvurt in 9.0 .Jrdanoa nth 5,67 of th
ovnstitutivn, and in y knvwled ,tho nigh Curt
ha.s n-Jt been .r qui rod to do s ao far.ue

, '" J1.Ll PoIt is my ')Jll1ienti n j!hat wh 1'1 tho ti 0 ar1 a f r dotorminati>n .)f '),-IIP"'J

\'h '!ill r ba.il is cunst! tutiQnal right, he High Court will n\,)t erase lfV\ ~

tho prosumpt1.n of innoconce by declaring 'that bail is n t a J
cvnoti tuti no.l riglit•.

Furthermvre tho oJnst1tut1on duos not nistingui~h botw-oonbaila.ble
V-\1.I-c,v..<{ l•••..•y-t-v •. >lih~ ~ ~'jY{ ~ ,'1.-.. ~.,\Y, ~ ,

and non - ba.ilablo ;f£ono s. One \V ••nderj? theref Jro why tho C.P.

ehould dony bail in oases of ~rder d treasJn. S.3. f the .A l~ ~~'i 0/ '
oonstituti.)n pr.}vidoo that the omotitut1 n is the supror:to law )f the .~~~~~\

lQ.l'ldand that any oth. r law tb t is inconsistcmt with it 10 VJ1d "v~
to tho extant of tha.t inconoistel'lcy. It ean thar f""rc b said that tho :pr~J'\
C.P•.• in r fusing grant vf b~il in 1'aspeot )f murder ~:md trea.sun is ,; e:"
unconatitutivnal and v)id. :£0 ~ tv.- ~ ~ d}.19~~

How ver tho C.P.C. seoms t;; indicate that tho righ.t t.) bail is
denied in mur-le1' and treason casc s n tho thovry thct tho lik! I1ho.}Vd

of fli t is iner so uhor n man is eiven the
" ••• Oh~lioo bet n hnzG.rding his life bof ..ro a. jury and

f,,,1'f i ting hi 0 ,1' h sure tie s t PI' rt:r. ,,9
.t 0 t:; the quosti n whether the oondi tiona in jails tvday have

radioa11y eban d for tho bettor Sv that an accused pors n suffers



1 ss injustioe and heno the need f.r a t mp0rary release is not as
Groat as during the diaval times, the answer is obviously in the
n b tive. It is oommon knJwled that t-ailsare the ~st detested
places by all pers~ns- be they hardoore oriminals ~r nvt. e

rioan n-iter, Th mas H Wo.yn d sor1b s the deB s~ n thus:
tfJ il. The vary n is used t.Jstr e fear

i" the minds of children. And the re ity is at
least as bad as the thou t. Not just mur f r
murderers and rlJbbers,but f,)rthJusa.n of thers
wh have d ne nothing re seri~us than argue
Jr fight a little t,),) vig;.)rouslywith their
wi ves r friends vr suooumb t moment' s
t mpt tion to take sJmething th t did not bel ng

" them or may be they have done nothing at all.
does n t ha to be guilty of anything to

lo.ndin jail, only tv be aecuaed •••,0
and of 0 ura the horrifying experienoe is the for both the
innocent and the BUilty s one enters

"•••into a orouded tiny room full ot raul-smelling stran rs
who are at best not fri ndly and at worst physio lly
or sexu lly threatening. ither ,vayyou are helpless,
ashamed and !raid. You don tt know hat is goincJto
h p n to y u, to your family or to your job if YJu
ha anJI.It you h va money and oan e ntaot your
poopl Y u y t out. If you are poor you don't
gat out. ,~

The Gxperienoes deaorib d abo are by themselves suffioient
anough to justify liberal grant ot bail. The need is e"en '
G at r when e realize trials in Kenya are often f r

')nths on nd while ooused persons languish in oustody all
th t ~hil. The institution of bail riginated to oure this
ill d the ne d fur the uph Iding vf t e pirit vf the

institutiJn is therefore ent in K nya.

1'-'

THE OPERATION AND THE SC')PE OF BAIL

Raving l.>oked at the meaning and ori r bail, the next
i su t be d ermin d is its operati'Jn and it s pee

n can bail b granted?
i7hen an accuaed pars n is brouBht betvre magistrate, bail is on

f the first issues t o.rris. This is because even if the ma strat '
oourt has jurisdioti.m to try the case furthwith, it \'11 n t
normally do s • The prvseoutiQn may want m re tim to prepare r the
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out Y b Jverburdon d with 0 ses and h noe need f r t m rory
r 1 use b 0.) S impor •

Similarly, if tho a1strate's oourt oann-t try the cas but is only
ooI~lwerod to ovnduot pr Ii nary inquiry, th ro still may be

j urnmont and heno d 1 y whioh 0 lla for a grant ojfbail.
Th issue f bail al i a h n r rest is 0 under a
rnnt bocuu e t the time

t oy issu such so f1xxd is end r d.m the
1 rnnt and the poli judioi 1 n tloe can themselves
ttond t 'liht ng of b 11. Und r S. 124 C.P.C. the p lice hay
thvrity t admit t b 11 any p raon arr st d ith ut a warr nt if
y d n t r d hi 0 s serious n J and if he oann t bo

brvu t t trlal within 24 h.)urs.
In addltl)n t tho hove inatances, o.pp110ti n ~or bail oan Iso

ari iter 0 nvioti n and b f re sentenoing. But in such 0 se the
occueed 1s in a radio 11y differ nt p.Jsiti n fro,)before slnoe h

muoh w {er 00. 0 f r bail. His c nvictLm h e th off;ot ..Jf
ro .~ving the presumptiJn of inn 0 no and dds t the p.,)sslbi1ityth t

y try tv Osoo.p • Further r, the 0 y gr nt f bail might be Jf
I

induoo nt t in 0 in dl1 t")ryand frivol.,)usppeals. In ~on
it is r ly grant d t this sta • The position in England is like
th t in Keny in t at if it i ant d t this sta ,it is on eh
mo strin nt terms. This is beeau in both En land and Kenya thero
io str n presumpti n that c nv1otion t tri 1 establishe ilt.

In oontrast, s.) t tes in Arnerie grant it with c mparativa 0 so
and n terms not muoh different from th..Jserequir d bofor oonvioti n
boo so in the Unit d St te it is often th ught that no n i
d finitely ilty unle s hohas h d at le tone ppeal.

The next pJint f d torm1nati n is h tho system of b i1 operates.
Thor are various ways vf gr ting b i1. In he first instanc
t 0 oourt 0 n require qn aooused person to depvsit so cash or
property iVhioh 11 b -forfeltod n failure to turn up f r \'\
trial. Joed1ess t say, the curts in Ken have oonsist ntly
do nde~ cash and ignored tho provision that relates
t pruperty in place of m..Jney.

~eoondly, b 11 y b granted
pr mise by whioh he undert es t

n ~ne's reou oe, th t is, a
appoar fur tri 1 Jr Lse f >rfeit
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stated sum of money. Where this is thought sufficient one or two
sureties may be required to enter into a similar recognizance on the
accused person t s behalf.Sureties are usually required in serious
cases, when the accused

n••• (a) has no fixed abode(b) is a prostitute;
(c) is an alien; or (d) suicidal
tendenoie s." 2

The accused person on arrest is usually asked to put down the names
of relatives or friends he thinks will aot as sureties. The polioe
are supposed to investigate them and report whether they oonsider
these persons acceptable in the light of their charaoter and
finanoial status. The sureties must also be of some social standing
in the oommunity - they must be reliable oitizens. The sureties must
also understand what they are undertaking •• _.

Having worked at the meaning, origin and how bail operates, the
next ohapter will seek to analyse the praotioal working.$of bail in
the courts in Kenya" to point out short-oomings of the law as
relates to bail; to find out whether the courts grant it with
impartiallity.
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CRAFT' 0

A CRITICAL ANALYSIS JF TIm REAOONS lR REFUSAL T- GUM AIL

INTRJDUCTJRY
\
\~The s cond oh ptor eka to hay an nalysis of the r asons tor

r fusing to t bail.It 11 xamin akn aoe of each oonai-
d ration, n ly bether 1 r aeons oarry qualight in th
arant1n or b 1, and wh th r th r is ny oriteria us d for s tting
th amount t b i1.

Bail is nor lly objeoted to if ther is a lik lihood ot the
acoused absoonding, or interfering with tness, r if th offence- ~with hieh the accused i ohar d ot is a s rioue n tureJ r it--th vidence nst th coua d i trong and henc a likeliho d ot
the prosecution at bliahing its 00. b yond reasonable doubt, and
finally th ant cedents f the aocu d 0 r le~lt in arriving at
decision to grant bail because if th 0 urt finds -that he ha a "bad
r oord" then h mo.¥ n t be granted bail.

Th re is no clear authori y as to hioh of th s reason carrie
moro igbt. Th c.p.e. (Kenya) simply numerat a th reasons upon

hich the decision t grant bail may b b d.
cid des s h r, indicat t t th chief oonsider tion is

th r the cou d io 11k ly to urn up tor trial. In R -v- noSE4

Russel C.J:' stat d that the principal test is whether the eous d
dll attend hi trial. He turth r stat d that wh th r the ocused

will turn up or trial 10 qualified by the ~ ri usnesa of th
of~ no ,tho tren h of the Vid noe and tho lik ly out~o -

"••• it i that ocount 1 n th t it b 00
cessary t h th r th 'of~ no is ri us,

wh ther th evideno 418 strong and beth r the
puni nt i hea.vy~

Dougla Drown in his book' whioh has particular re~ renoe to
nya and Unda gr as with th boy vi -that tha. Prinoipal test

io h ther t 11 turn up f r trial.
In ny th pr otic 0 BUg st th t the cou d's attendano

on the trial date i h chi oon 1der ti~n. Th riouoness of
tho offene 0 d ~ r insta.no 111 d aoou d
dll att nd hi trial, beoQUs the m re c rioue the ff no char d,

tho higher the ehanc of a.bsoonding. The grant of bail n the



Gtren~h of seourity low rks on tho prosumpti n th t tho aoou od
ill turn up for his trial ra ~ th Xl f r'tit his pr9P rty. ,If the

ovidenc a.vailble a inst the aooused is strong, th n the law pre-
s s that the aocus d kno is lik ly to b found guilty

d hence might abscond. Ho 11 tion that th acou d
ia 11k ly t ,,_.intor~r dth no r 1 vance to th.
cceu d •a p arnnc for trial.

·CE \71TH \ T 'SSES

mho 11 ti n t tho acc dint rforin th tnoa is one
of th moat difficult oon id rati n f r oourt to ev lu t • This i
bcca so 110 ti n CD.! asily b and i often de

·thout n. In t thor and, f f thi rt y 11 be
'felt stron rienoed police officer. and yet b ino p hI of
proof. If tho Q urt finds a v lid ground that ther is a 1i alihood
o£ the accused person tamparina ith itn 13 as th n it is only
1 oa1 to look him up. But ho do s th t rive at this
d cision ? Th 11 t on th t th ocua d might t per .th witnesse
is oulatio • Th r is n ay it 0 b pro d that the

cous d i 11k ly t ntorfer ju t much a h i not Ii 1 tv
• In thi kind of speoulation th b n fit ot doubt should

t th GCCU 0 parson becau he i m r 1ik 1y to suffer by
beina kept in custody , espeoially if h is innocent. The
court sh uld b abl to 1 t the acoused person nd th prosecutor

the rosecutorts rd more weighty.
on is ch d and
f tIling lies.

cas aline with inte~fer no
tus d to ant bail nd

the prosocutorts ord and did ot take the
asourano tha.tthe t10 0 aoeuaed rson pr .sed not t go b ok to
th 1r plac s acou shad beon ohar d with incit1n
other w r ~ a to oaua tr ublo in tho indu tr al ar of Nairobi.
Th y applied for bail but the prosecut~r ,objeot d In the gr und
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that there was a.11k lih d of the two aQousod poraon oaus1n~ lU.Jr
troubl by turth r incH.ing tho oth r rkors. The t\vo aecueed
promised they wou.ld n.;>tgo to their plaoes of work bu.t to their
respeotive ho s. Th court did not grant b 11 despite their
aassura.nce not to go back tot;heir plaoes ot work. In such a case.
one finds no reason why the proseou.tor's ol'd wes a.coorded more
weight than that ot the Q.ocusedpersons. II it not more likely that
the two Gccused persons would go b ok to their hOmGs rather than go
baok to the industrial aroa? What pro,)t does th prosecutor have that
th two ooused POl'S ns are gain? to cause more troubl ? It is all
she r s oula.ti~n and to deny ~tizen th right to ba.\! m&rely~
beoause of a speoul tion i a gross injustioe. In any 0 to tre t

the aoou dte words s of no sub tanco simply beoona he b s be n
. otw;r1i'-a ( it 110s min ) orodes tho presumption of innooenoe. Tho

oonstitution provides that
"Ewry poxson ;rho is ohar d with a or inal
offanc shall he p1" s d 1nnooent6until tt

-is pro d -r he plo dod guilty."
~~ thorof r aha ld Qn aooaaed auf~ r injust10 simply because he is
tlGuiltY'~ of bing char..., d? Th raa strat ught t look o.t tho
proseoutor cmda.n aceu d vor 0 as equal a.nd' not to be b1a ed

L a.gain t tho aceu d.

Furthormor ; it is not unoommon for the pro 00· tion to
objoct t an applicativn tvr bail on the ground that the aooused
-qil1 tamper 1t11 \"11tl1&a908 :Jith no val! reas' n f r thinking 130. In
KQnya thoro is no decision that ind1cat s that the
courts ha "larnedth m . Iv s of this danoor. But in Ifanzani nd
Uganda tho courts ha.~lG tim a.nd a.::oain o.rll d aaa.inot all eation mM-
by tho p 1100 tthichhava no ba • In the T naanian case of PJU1JU-v-

12R3PUBLIQ tho accneed ha b,~ n char d wi t tho ffonoo of removing
proparty under la :ful seizure, 1 1y 4 _ tins f oooking 011 d
1,4 0 hides. An applioati n f r b 11 \'!asbjetod to bY' th pros-
oution n tho gl',)und t t t1'1 aceueed Q tint :rfere with wi tne sea
h 11 ad n ax tho T nzani border of TQrimeby influ neing them to

mow awa.y. The 00 t~rejootGd tho allee,;.tion d ant d the
accuood bail. !he pro .cut.;)r 011ce ngain appli d :r r bail to be
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13.

n r lly be avail hIe in oourt when it is 0 nsidering bail pplioation
o pt nly in murdor and reas n oases wherel du t th preliminary
qui y non assess th 'igb f t v1d no • H d e s th oourt

ther arr1v t a. de i01 n thc.tt vid nee i ...•tr n
io no vid nee ~ i1 bl t the curt, os 01 lly it it is th ch

caused· first in c~urt. I th oourt i 0 noidering
boil n co tt 1 t I' ri th r is sutfiei nt vid no b cau e
t 0 tri 1 has b n nduo d but n then t aeua d 1s firt brought

court.
I 8U d th t h numb r of t t of

t th avid nc but quality do th
ld b m y tn s

ala n pruette
c d th numb I' fin:3 s, th y"inflat "

to think th pro out r
caoe. be n r duo d dr tico.lly.

oonsid rat! n as it i n insutfioi nt, It hou1d b
only co. s re pr lim1n y nq try i oonducted, r

h n th ocu d is n in~ 1 r b 11 b for nt Doing but tt I'

oommitt 1. bee u th ro io noUetr ngth" to be dot rmined on th
fir t da.y f th accu d •e appo ana in oourt.

TIm nATURE

R i'u 1 ant bail b cau of th no.tur riou n S ot t

d n a. ption th t the otf no
cord, t tr th mpt t on t ab cond. rk un a
pr sumption t t the more s riou th off no , th ller is the riSk
th~ e justifiably b n 1thor t the d f ndant's ab oondin r
hi 00 ttin 0 t no hioh h io c...z d. Th .
oourt in thi re ntonce it th eeus d i
oonvict d n tho ju tifio ti n t t th t S porolJptionof the
likely consequ nc of conviotion m y b expect d to h VB
oonoid r b1 inf1u nce n hi lati ~ b 1.

h pr pti n that tl th off.no th tr n r the
t cptation to ab oond is rron ouely b d sino it oannot b id t at
ofter an acoused i oharged then that e tablishos his gu1lt.Th



)
oonstltuti olearly provides that an aooused rso1'1 Ghvul~:osumed
"to be 1nnoc nt until pr')~ld ..;tll'rw1so. '7hen t 0 oonatitutiJ'n~aid
l1 1'Orson was innooent until pro d guilty tho oystom owed that
pel'son no loss them to treat him as if ho ware inno •.ent until he
\70.0 proven 11ty. Tho conaidGration ,Jf the 3eriousness of tho
offeneo should nlJt therefore even arise, beoauee on the ace of it
it Q. oumea that ovary acoused person is guilty of the offonce he
io Clar d with.

In a.ny case when the Logislatur provide that only treason and
murd r wore not bailablo they must ha.ve had d of th If ser .oua-«
nesatt f tho off<mce and hone roa.ehGd a. dGoision that only mux'der
una. troason WEll" ra 1'0 serious than all oth r offenoes. By

implioation ~ll the thor offenco "rer ba.ilable. \1.hy thorefore
sh uld oourts cnsiJQder tho na.tura and seriousness t the of cno ?

It is also argued that the nature of th orfeno mi~lt indioate

that an accused pars n might co -t an thor offanc • Speaking n
the "nature"of an offanco ~tkinson J., ill tho caee .if PlIILIPS16

'Iii ·th particular r ference to h use br fIg oaid tha.t it was a 131"1

which 70uld probably b repeated if tho acoused was released on bail.
Ho O'leuton t.:> ~ y,

IUro turn euoh Q; Il"U1n lvose on so01 ty until he haa reoe! ved
his punislJ.lnent for an ff\ no whioh is n..>t in disputo,
is in tho vie vi ~he court, G ry inedvisabl at p
to take. The oourt wish justic who rolea. e on bail
young h use break .1"6 tha'!;in 19 out of 20 it i3 a
wry wrong at p to tDlt ':

Aeuin this is an aroa of ~peoulationt for how cnn one toll with
oerta~t( that tho acou d due to th natua' of tho oharse io l~koly
to commit anoth ff nee? In ~~ oa~ this speculation am unts to
pre-juu ng tho iaBU ,sinoo tho oourt is all" ady oonvine d th~t th
accused h::1 co i ttod tho 0 f nee and i3 no speculating on

ftanQther". In c untri :3 like Amo.rlco.such a s oulation is unla\"1ful.
Tho american mo., is n~t sntitl d to spoculate ~n the p ssibility
f th <loouaed e it-tine orimos while n liborty. The pros cuti n

hae to prove th caco b :Iond roaa no.blo doul)t and no inforeno can
bo drawn f ~m m r arr ct.Roe~ it1)n of th prosumptiJn of inn cone
involvos n apeculnti n ....13 t I1hoth l' th accused ':7ill infa.ct be
o nvieted. It dvos 1nvolvo a l"ocJgrliti n tha.t hio pI' 13 dural ri6'ht



cannot, 0 nsistent ith du pr cess be determin d ith refereno to
suoh s culati n. thermor presumpti n ~ inn 0 noe i inoompat1bl

"th spooulation wb thar the ocu d would b likely to
repeat th aft nce or uld b a naco t the 0 unity r would
tamper wi th "tn s s.

or 0 r, it i ong t justifY pr -trial detention on the ground
that th oous d might 0 mmit seriou of n ,otherwise it would b
1 timat to 1 ok up any b r of th oommunity whom it was thought

sht oommit a rioue of~ no • Th only differ no i th t th OOUS-
cd pel'Sn io ohar with an off.nce ,

Th 00 pt-d method of revonting th cvmmiasion f

offenoes is atho thr t f trial and p nishmont but not pri
monte Pro r confinoment ~y b esonti in th in r sts of publio
oof ty in n row olas )f 8 ri us oa partioularly tho in 1 "ng
t at to lit or 1i b. But n the faot that the aeous d ha
co. tt d a rioue oft noc d "nut establish that ho is li ly to
co. similar off no in th r lat1 ly eh)rt perio loa in~ up
hiw trial. ult ~f 4 £ 11y quarr 1 f r inst~no , 10

• ated sh.>rtlY ft r but burglar ho 1m.) h is
em ther job r tw fI b foro ho " s do m \I and t

r soriou than burg]. y. The natur f the offeno thera-
s not indicat t at th acousod is lik ly t c mmit an th r

off ne • It is in any 0 nt xtro ly dif ·cult if not impuoible t
PI' diet tllany dogr f cort nty "ho 11 and ;rhorill
not co it further f~ noes whil t n oail.

It i thaI'fore only PI' POl' thatlt tho natur and seriousn as
cf ene " ah uld not in 0 nsidorin - ther t grant bail •
If th p lie feel an accu d parson might abaoo then they ust bas
their c.lloaa,tionill S oth I'r ason aueh t th accused bas

b 0000 d b f.,) n d n-.l b cauae ff th off no is ry ri<.)
'l'hf a.r f c.bse<.)ndingoo.:>uldnot . igb. oh up n h oourt'
dooision ine failur t ap ar is a die inot orim! ohar .It i
ala f ot th t many pp or booause th y knvw th y will PI' bably
be c t i th y f1 J r booau6 tho evidono of flight is
rolevant and a 68iblo at tr'al t pro iltJ and finally, th y
kno that tho prob bility of aoqui't4l "11 ub tanti l1y diminish if
thy!1.

th

It •
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A.lib ro.lattitud towards th grant")f bail, it is adm1tt d, may

result in lightly higher number of absoonding but wh r imprison-
~ent is inappropriate s punt hmnt of guilt, it is still
inappropriat as a maans to nsur attendano. B il should th refors
b d th rule rath r than th exo ptivn.

Ant oedents inolude the aoou .d's pr vious conviotions and th
h le ot his past hist~ry. If th aoou d has abusod grant vf bail

bafor or is lready n bail in r spaot f anoth r ohar ,thee faots,
11 c unt str n 1y inst him. In PUBLIC 17

th aecu d' dv oat ppli d t r bail but th! pr
n vari u groun inolu. n th ot t t th acou dy

out n b nd in re peot t an th bar • This th r ho d th t
th accueed raa 0 pabl ot busing grant of _ bail and he ~a.s
0.00 rdin 1y nvtgranted.

Anothor faotor that 1 taken into aooount io h ther th aoous d has
turned up n y pr vi us co si na, If th in th
a iirenti th ~ is 11k ly to b suod b '1 ri •

It i ed th t n aoau d' pr viou oonvioti ns ill indi-
cat th pr p neity to commit ~thor oifene e and hence h sh uld
n t be t d ba.il.But it is hard tCitr oono1.1ethis pr;;poition
with reali y. Th f ot that n aocused ha b en oonviot d bofore~oaldno+. spell hi dvom b ea.u he oould have 00 itt d the
o~fonoe due to a t mp rary lap in ori. In any 00. th

t 0 dont Jt the ooused normally n t 0 mmJn until the ti ot
ntenoing wh n th pr secut·r produo 0 rti 10 te of oonviotion

and f r t n, ther is nothing that th 0 urt oan rally IJ kat.
Anoth r problem that is likely to ooour is lho is tv nquire into

the o.nt0 d nt of a man pplyin for bail. In the caa of Q'CAU,AWiAN18
the court ruled th t it was th duty of the maeistrst to oarry out
the nquiry. But it is a delioat matter. If th s th
pr s Qution h th r th aocused h s any pr vious convioti ns, he lays
him elf to an alle ti n that he ill be prejudioi 1 at triall If th

vid no is admitted f previous 0 nviotions th n it is only pro r
thotthe magistrate who hears suoh evidenoo should not be the trial
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'otrut • If n tho th r and tho pro out r of his own lation

off, ra information on t pint, h houkd n~t pr vid d taillod
informo.tion.

r pr bl t at is pp nt in a iSBu of bail is tho

th usodlXlllto fix t a.c u t of bail ;Jnly guidQ. rov1dod in th

.p.e. is"r as na 1
do n in n di tor nt luu..~r..LO:i

at is o und itf, r

te praotio stat
th avity of th offono • !

d stealing tain unt,
b;)r c urt 11 b almost th value >t

bail
an aOOQood

thon the s 0

the ot len thiG a.gan involvo r :lion of th

P oGUnlpt1 n • This is b on by ing th amount f b il

n th valu 0 tho vds all & dly stolon 1 plics that t

r1CCU d is Ui;y f th of:Dno h is cho.r~ d wi. the thaI' ore, th b-
o crit ri is still unf polio ar 1n th he~it
of exa rat- y tho val the ods - it is bvi u that th y

aluays n hieher fiuur th~n ~otu 1 lUG f th od.
at th aU tos at ti do not

s m to b stolenpro rty. In
JJ..,EPII 0 0 had b en

char d with
13lt~.\1Ori

126~86/50. The strat
t/l b n of 5·J,.JSJ/

pr p rty ot K

t d t K. She
a.oh ocu d to

ono sur ty of 1iko ount.

hioh a almo t doubleTho

th valu of th 870
In iti n it i

1 ibl b 11

oou d'
at it "n11 ,40t

of b or.
co n praotio among ~~.m

Gaur ha th re 11
of "s d

to fix

Utn of j"l". This au . 00.11 t r

•
n or ur nt beoau n nSLofth t sts

"'~t)A,," tv grant bail provid n uniform an r
h uld b grant d. It is 0 t1me

n1 d in th less rious
pr b m to tell th 0 rtainty of an cous d'se •••0 • It i 113



18.

convicti n b cau n t 11 facts ar avai1abl to tho gistrat
en h i oJnsidering th grant f bail • Th nd result is that

s ex rois their disor tion to crant bail acoording to
uncloar orit ria. Th outc i that bail is t in uch
r tt in ly haphazard fa hi n that hat should an infor dt

in ovid a.lisd d ci ion is infaot lar ly a. chaniea.lone in whioh
tl~ n of the ohar r ther than all th fact about th Becue d
io"tat th •.•uunt of btdl.

I is my submissi n that tiler should be a lib ral ant ball
and although this may r suit in hi r numb rho! p op1 b oonding,
it should rri e the xtra ork that will hay to b dono by
polio in tryin to find t eulprits.It i also ad tt d that s edi-
nB up ot criminal case ill h Ip t ell viet th reo nt inju tic •
This would r ~uir of p rsonn land th iosu
of b il uld not vcn ine sa at tho nni t.ni s

c. apter that th chi f oi.d ration 10 1 h th :r tho eeeuc t n
u tor ia1, th crit r n this should ot b bud n

]:)r()D&rty. Rather, the cou Id 1 ok at nether tho €lOUD d ha.

po nt oaidone in t are or cJuntry becauB to 0 ntinu t

docand pro rty amounts t diccri "nati n No ~ct of oqu 1 ju~t1c
Call "lio1rate gainst tho pJO it r a onabl

• Ho USB n f i rv for
chapt r f ur.



CHAPl'ER III

T S t) NJT GHAUTIUG BAIL

It fusal to gr nt bail pla.;ysa.signifioant part in di dvant ging th
ooused r n in se ra.l ys. In the first plao th

outo aft r tri 1 i lik ly to b " iltyLtrath r than "n t guilty"
oondly it cannot b d nied that th BCOU d per on suff rs

psyoholo '0 llYJ thirdly th aceu ad b in in ouot dy cannot upport
his family; and finally th nt h 0 to int in th ccus d

z-son in ouotody a.tthe ox no of th public. Eaoh t'h above
fact rs 11 boon 1d r d in turn in th follo in di us 1 n.

Th r fu 1 to grant b 1 ff ota the co G 'a 11- 1y uto
that th fixin t b il (e n in n unt in th c of en
indi· nt BOOUS d) y ha the practioal ff. ot of d niinb him
r 1 as • Thia is particularly th co. for th lue,,:yaccused in ouoto-

"
y zho can fiord tho sear.ne f a 1c.i:7Yr;hi utilization
t tho la;·ry: r'a e rvio s io Q.tlyhnm r d with. Thio io b cause en

imprison d n ha no 0 PJ tunity to co porat th his coun 1
and is lea f v ura.bly Lac in ttin vie eouna 1.

o over b in in eu tody it s unlikely t t th uld b
ll"ng t visit th polic t t10n h~

him 1f 0 1d visit tho lawy r. Furth ace sod r ~n in
cuat dy oann t inv 0 i t hi eaco . th max1mu. The a. vocate
co.nnot t tra.co tho cli nt. Th 011 nt th
person host (os cially if h hap. no t b inn c nt)
is natur 11 0 app hi Dolt tlmn a 1 _ t' th

vidonc that '11.11

d's d t< no i in e un
cqui'ftal.T nd
and th ohano S ot

t of
r 1t i
c uital

It i ot that b 1 g in au t dy th aeau
n m",n y t '1.t io still n c s

d per s n co.nuot
is ri ti11 ~ay

1.
ing th li ly ut fan oeu t lihor y

s s nt n

th of n at :l.b rty.
anor of a man h has s nt days

nt 1<11 nos, is 1ation an expvour t the

and
io npt
T
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D ~on the years 1977/78 tho recurrent expenditure in the Kenya
Prisona amoUl'lted to K. Pounds 4,245.0 while the estimate on developm-
ont was K. Pounds 255.J 81ving a total of K. Pounds 4,5JO.o~2
Th government obtains this money :from the public and it is therefore
for the lattar' B i.nterest that a.s :fewpeople as possible should be
kep in pris n.

Anther feet is th faot that ther are ohanoes that an accused..I,

POI' n 0 his job ( if he had ono) beoause of being looked up
in oust dy f r a. long peri d. The end result is that an aooused's
dopendants sutfer. It is therefore not a. surprise to learn that
inn 0 nt persons whuoo only "offenoe" is that they have been oharged
pload ilty rather than Buftor in oustody wbile awaiting trial.

Tb abvw rea. na jus'ti:fywhy pre-tria.l datentions should b
a.: id a, and e peoially in caee s not punisha.ble by imprisonment. Cases
not punishable by impri onm~mt ought to h :ve an automatio right to
b~l; But to o<mtinue to demand moneyparticularly in sueh oases is
still unfail'. This is because of the accused persons ar
penniloss and have no ohoioe but to languish in prison despite the
fa.ot that th Y have bean granted bail. Although tho 10."'" is suppo. d
t pr toct tho rio and the poor, the iustituti n of bail illustratos
most dramatically that tho rioh reo iva pr ferential treatment under
our system fori nnl just1 o. Bail practioes PI' vide the olearest
examplos of oonom1c discrimination in the oriminal prooess. Affluent
a.oou~d persons are not pr surnedt be more innooent than tho po I'

cceuoed .?<iII'S ns yet the p.jVr who 0 unablo t purohasethoir noodom
Inneuish in the f~en oruol nvir nmont f r m nths or ven years
au ting trial, 'Iibile the roe.lthier aecueed buy their lib rty and
reme.in fra to pursu thoir o nomic venturo$. 'I'h familiar &'.U~ge

tithe rich get rioher and tho poor t pooror" SODS applioa.ble
whoa bail praotices a:r sorittinized. Tool'S oan be no justio here
tho kind of treat n't a man ts deponds on the aDount of money ho
haG. As earlior atatGd, no yatem of equal justico can tol rate this
o rt of discrimination a net thG poor if reasonabl nIt rnat1 s
axiot.23 This is even !noro why tho law of b011 in Kenya should be
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h'-urs.In this
-nju tic

It has ala
ney ':>1" _o:p~

h 01} '1; ho ha~

ay b pI d thBt r t
~y t cab be said that th

i ~aiting hi~ trial.
be n p)inted ut pr vi usly that th r quir nt for
ty as an alt rnati to bail is discr' .na.to1"Ya,' net
1'1 i thaI' mn y n r pr party. Tho 1•••11 ould be ovidiug

if i'~ tn ha.~ - ut'" in - J iety. In this . d

f th 1"6 oundati n26 could S r as

outody ft 1" Sf cifi
accusod 11 suffer less

"'eoo
nIt rnative to th r quirement an accu d having to d p~sit so

team t.)f r p rty h ha b' t\) e h i ont d

b~ l~ _h Vera undati n" a rojoot u dort ~onby taff bel"

a...d 11l~.students 0 tho Univors1ty ot lIe y. rk. It r 0 nd d a.
otll!lrlm-d. f rm f qUOGt1. nuir· d tailing tho aocueod' a stabi1i ty and
r .~ in the o ,1ty.26 T 10otio 11 p vid infi rmation
C!.) t the cccueodt 0 p1 s and for hat 1 ngth
oj' ~ri d, the relati a he is and ala r vid
ill" wati· 1 ab ut an acoua •s aat is then t r ugh

ase by

n community r.N t S can b d te min d.
/lOCUS d 0 lifi for ba-

~O.o_en0e to points
If he h~a no th n spoo!fi d ~
i1. In t4is 7 y Ill1 /lOOU

1a rat or than 3- th·)
tho a nt at

1 tre tmenttin
bocauso of the U PI.) r It f m n y that th y 00 •

In addition, it is rtant tlat eaoh case be 0 nsid 1" d individu-
~l1:T nits m _ rito. It auld be "mmat rial that tho Ias

ooomitted other ffoncoo prvi uoly. In y case tho faot that th
accuecd has 0 • ttorl th r Qf ne S b f 1"0 is n'Jt videnc to show

ich h i

d inn e
d.the' he is guity Jf th

Tho la requi s that he
othorwis •

~ardB the ma$i t ate~ disoretion hioh at tho m nt is

b

e O:J~ bsour p inciples, t 1"0 • 3 ad for laid
d guid 1i e~ up n which t is die tion sh uld b

_.1 :rth p f bail d t rminatiQ n ad t 0 ro' r
-oapo ai t~ the ~ ri u~noas 0 the matt .It is not juat nough to
to.ke an a 2 minut t decid whoth r to Q,Dt )ai1 r not.
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25The i deral nail Ref rm Act 1966, 18 U.S.C.A.
26S appendix fur qu .llii.., r l' 00 nd d
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