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th~ truth surrounding the d1sputes) 1S not answered.
is because any reccummendations reached would be very
much influenced by the philosophical assumptions of the

This

THE ROLE EVIDENCE PLAYS IN .JUDICIAL DETERHINJ'd'ION OF
DISPUTES JUSTICE OR TRUTH?------,-----,-----------

An attempt to answer the question whether the
Kenyan law pertaining to illegally obtained evidence is
the best for the Kenyan society would actually not be
very helpful if the question as to what role the Law
of Evidence plays in the determination of judicial disputes
(i.e. whether affording justice to the parties or seeking

answer to the above question, whether the question~is
openly discussed or not. Dealing with the question right
from the outset would greatly shape a consistent trend
of the discussion and it is therefore proposed to deal
with the question right away.

At the risk of subjectivity of approach) it lS

suggested that the role of evidence in judicial determination
of disputes is really affording justice rather than seeking
the strict truth of the circumstances surrounding the
dispute~ Quite a lot of evidence supports this~suggestion
and it must therefore be examined.

Generally speaking, courts are charged with
administering justice. When a person becomes a magistrate,
or an Advocate of the High Court for that matter, he
becomes an officer of justice and he swears that he will J
"uphold justice according to Law v " "i-Jhenone becomes a :::r~I.f".j"U-(J

6. H ,c--D <;
jt1dge of the High Court his name h'2nceforth is prefixed •..,._,.=-I,..;.:sJ~('~_
with justice. No w h er e , so far, is truth mentioned. The ouuc.flLC

implication is that the role of the court is really to
administer justice. The law of evidence being part of
the law administered by the courts, should therefore be
seen as being part of the UhOl.C machinery of (:1:0 cou r t ,

and con seq '.1C n t 1. y 11 avi n gas its m a i n pur p 0 se t.h e ad m in is t ra :.:i 0 i-I

of justice.

• •• / 2 ••
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This argument b ecom es marc credible w h en t b e
. A 1/. d h . hI' . 21EVIdence ct- 1.S rea t o g e t er W1.t t n e Kcnya"Constllutlon"'-

and both the Civil Procedure Actfll and ~he Criminal
LIIProcedure Code-. Chapter five of the Constitution

gives those rights to the individual which will ensure
that justice is done to him during the hearing of any
criminal case. Section 77 of the Constitution, whose
side-heading is "Provision to secure the protection of la~v,lI
1ay s down the pr Q vis ion s \-11 • ch m u s t b e fallowed i n a
criminal trial to ensure that the trial is fair. For
example Section 77(2)e provides that:-

"Every person Hho is charged with a criminal offence
shall be afforded facilities to examine in person
or by his legal representatives the witnesses -called
by the prosecution before the court and to obtain
the attendance and carry out the examination of
witnesses to testify on his behalf on the same
conditions as those applying to the witnesses called
by the prosecution.1i

~' Again, Section 194 of the Criminal Procedure Code11
provides that:

"Ex cep t a sot her w i see x p r (;ssly pro v ide d a 11 ev ide n ce
taken in any trial or inquiry under this code shall
be taken in the presence of the accused, or where
his persenal attendance has been dispensed with, ~n
the presence of his advocate, if any."

Since the law of evidence must conform with the
Constitution to be va1id~ it is submitted that it also
should be seen as complying with Section 71 of the Constitutio~
which inter alia, provides for the understanding of the
proceedings by the accused, and the presumptiun of innocence
on the par t 0 f !:11e a ccuse d) u n ti 1 the con tr (? 1- Y i s pro v e d .

. . . . . 13 ..



which he thinks fittest for himself; for 1n silence the
accused might withhol.d some truth which could be adverse
to his case. Moreover the exclusion of irrelevant evidence
might withhold from the court such evidence as would be
able to reveal what the truth was.

Admittedly, such evidence as hearsay 1S excluded
when the circumstances are such that the truth of the
testimony would be most suspec The fear of per-jury
has militated against more liberal relaxation of such
exclusionary rules as deal with hearsay evidence. Though
realising the good intentions behind such arguments as
are profounded in favour of such exclusionary rules,
':f-";co ~11hTn';t-f-or1 t-h!:'t-· <::l,,...h (;lY('111~i()n~r",! rll1p~ d o n o t;

•• ~:s v:;;:::~:e -~::r~:-~g:~~::-:~~r::h!/ ~iven alirigant
willing to commit perj~ry, and cou~sel ready to encourage
or wink at it, no exclusionary rule will deter them. The
witness will he competent; counsel will swear up to the
litest pertinent head note. Consequently the exclusionary
rules as safeguards against perjury are a failure, and
they should be looked at in the aspect in which they truly
play some vital role - that of affording justice to the
accused.

Even wh~re evidence 1S technically admissible,
"and where there is no doubt at all that what has been

presented before the court is true, such evidence might
be disregarded on the ground that its admission would
lead to a lot of unfairness to the accused person. In

7/
Ku rum a s i ~_Ka n i~ V. The Que en -) the co u r t 0 b s erv ed that
"no doubt in a criminal case the judge a lw ay s has a
discretion to disallow evidence if the strict rules of

admissibility would operate unfairly against an accused~

v.
obsf>rvation
in (Di r ~_tor

w h a t is"to

had be n made in Ncor Mohammed
rr 'I . Tf P b 1-' ---,,-------. - 9 i

o t, r a r r l S '.'. • u r 1_ C r' 'r 0 see 1_~t 1. a n s --------~- --------.----
be considered is not the truth butClearly then--the fairness to the aceused.IX

..... /5
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It would also be of he l.p to t h i.s discussion if w e
looked at the law relating to the admission of confessions.
To be admissible, a confession must be voluntary and
therefore one obtained by threats or promises held out
by persons in authority cannot be admitted. Even though
one might be tempted to lie in order to escape some
calamity, it would be highly improbable in the case of
induce~ent. It is therefore submitted that even here
the main aim of excluding involuntary confessions 1S to
afford the accused justice. Thi argument will be
reinforced by a look at the opinion of judges in decided
cases in Chapter Four.

,
Over and above what has been said above; it should

be realised that the courts are not equipped for a
scientific investigation into the discovery of the truth.
What is to be investigated is determined by the parties
themselves. The court must mainly rely on what the
parties present in court. The event itself might have
been witnessed by a few people, each of whom perceived
it differently from the others. All this will be done
according to the rules of evidence, which will refuse to
admit quite a few facts. It will have to be done promptly
and in circumstances which make some witnesses afraid
and forget bits of their perception. The courts, manned
by one or more persons skilled in law, 1S not necessarily
skilled 10 the field which the dispute concerns. The
finding of facts is onJ,y binding on the parties, and 1S

only important for the determination of the dispute
before the court. Consequently the parties must be
satisfied with a rather rough approximatio~ of what a
scientific research would reveal for nicely accurate
results cannot be expected.

Finally, there is the time factor to be considered.
To get the strict truth of the dispute would be extremely
laborious and would take long hOUTS. Indeed, justice delayed
1S justice denied and that lS why it 15 sometimes
top ass a II w x 0 n g" de cis ion QU i c k 1y t h a u a. !I rig t t "

better <. I

J\
d e c i a.i o \ \?"

~~/rl
~.J'after undue procrastination for some
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be done to the shortness of human life.

In conclusion therefore it is submitted that all
the above arguments lead to one inescapable postulate:
that the law of evidence concerns itself more with ensuring
that justice is done to the individual than unearihing
the truth. Truth is difficult to investigate in a court
of law but justice is not difficult to do. After all,
law courts are courts of justice according to law. To
be consistent with their mandate, they must ther~fore
administer justice according to their fundamental
preoccupation: law. Where truth is emphasized it 1S

emphasized as one of the means of awarding justice.

...17. .
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CHAPTER T\W

ILLEGALLY OBTA1NI:D EVIDENCE IN THE counon LAH TRADITION I\ND
IN SOUTlI AFRIC!\.
--------------------

Illegally obtained evidence, for the purposes of this paper,
should be taken as evidence obtained hy a c r Lm e , to a breach of
contract or confidence, invasion of privacy, trick or agent provo
cateur.~ An examination of the position adopted by courts in
relation to such evidence would entail an examination of the
position 1.11America and in the Commonwealth .. Since the courts
in America adopt a different stance from the courts in the
Commonwealth, it is fitting to examine the American position
first, and then the position of such law in the Commonwealth.

1AMERICA

The current American rules have been arrived at after
qui te S 0 ITte eon tr 0 v e r s y \. hie hen sue d aft e r the f 011 r t h a ill end men t

to the American Constitution. The position before 1914 was
~~that .1CU~ was a d In i 5 sib 1 e eve n i fit had bee n iillpro per Ly 0 b t a in ed,

the only ~onsideration being whether such evidence was relevant
or not! This position has changed, and it might change even
more, but our task ::_8 to trace wh a t the law in America actually
is at present.

The fourth amendment to the American· Constitution, which
is based on the English Bill of Rights, and which was enacted
in 1790, proyides:- /

~The right of the people to be secure 1.n their persons,
houses, papers and effects, against unreasonable searches
and seizures, shall not be violated and no warrants shall
be issued but upon probable ca~se, supported by oath
or affirmation, and particularly describing the place
to be se2rched, and the p er s o n s c r t h in g s to be • ., nse1.ZCG.

T his pro vis i 0 n cl0 e s not s tat e'. h ~ t ':e :: :'V ide H ceo b ta i n e d
1.n breach of this Amendment is admissihLe or not and hence the
debate which ensued.

. ... / 8 ..



The d e b a t.e 1.11 A,Der ic a , just
~~'f~~

ca-k-e j u P a r t ::; 0 f the Co mmo nv c a l rh
relation to illegally obtained evidence as defined above,

hinees on w h c t h e r th e individual r.h ou ld be p r o t e c t e d from illegal

and ir reg u 1a r in vas ion s 0 f his 1 ib e r tie s b y the S tat to, 0 r

bether the State should be stopped from benefiting from decisive
simply because it was obtained illegally. Quotations
0ppOS1.ng speeches by judges of great eminence would

elaborate 'on this best. In support of the admission of
illegally obtained evidence, Cardozo J. had this to say r n

1/People V Defore-
IIHe/are confirmed a n this conclusion when w e reflect hOH
far-reaching in its effect upon society the new consequence
would be. The pettiest peace officer would have in his
power, through overzeal or indiscretion, to confer
immuriity upon an offender for crimes the most flagitious.
A room -is searched against the law, and the body of a
murde~ed man is found. If the place of discovery may
not be proved, the other circumstances may be insufficient

c"-"''\I.'_U:to Il-e-C-C €-c-'-tthe de fen d ant ~l it h the crim e . The p r iva c y
of the home has been infringed, and the murderer goes
free We may not s~bject the society to such da~8ers
until the legislature has spoken w i t h a clearer voice."

On the other hand, his dissenting speech Olmstead~ I I I

~i ~jd "t co .; ..: '" . ~ .. ~J,
, 0'

Holmes J. said:-
"We mus~ consider the t b'wo a Jects of desire both of which
we ,cannot have and ma k e up our mind h i 1

o W ICl to choose.
.is desirable that crimes should be detected, and to that
end too all available ev;d011C~- - '" must be used.
that the government should .not ltself foster ac~ pay for
other crimes w h en the'Rare

It

It- 1.S desirable

is to be obtained.
the means by which the evidence

If it pays its
got
pay

evidence by crime I do no!.:: see

officers for having
why it may net as well

them for getting it 1n th e same w a v
J , and I car, attach

no importance to protestations fo di~approval if it
k n G win g 1 'J 2. C C 'O!P ts a r: d p a)' s .:'i n d announces, t h at; in future
it will pay for the fruits. We have to c tOt a 0 s c , and
for my p a r t I think" J .--rr a .c s s evil that s om e c r j m i n a l j,

should than th.::!tthe g07ernmen~ should play an
i g nor e a b I..:,pn r 1: • "

o ••• /9 ..



111 I 9 1 Ii t 1-1:3 :; u p ,- c me C 0 u r t d e c i cl e d l n F (> r, - S V u. s l/ t h a t

ob tC1in edin v i OJ J a t ion 0 f t h ("'! 4 t h 1\m e II dm e It t v: a S 1. n a d 1:1 i s sib)
in Federal Criminal trial" (not State trials) because if it
could be used "the protection of the fourth Amendments
(would be) of no value a n d .... might as w e l I be stricken from

• rv-'--<--ithe Con s tit uti 0 n '.X The e x c I u S i. 0 n a r y 1 a \.,1 s \V e r .'~fur t h c.rex ten J e d

to cases in w h i ch evidence w a s obtained i n d i r e c t Ly from a breach
of the fourth Amendment, such as statements overhelcl by driving

f-

a spike milk into the wall of a house !!j or statements made
to police during an u n l aw f u I search of the accused! s house .~I
These are the so-called "fruits of th . "p o i s o n o u s tree ..

The position as regarded the admission of improperly
.~

obtained evidence in the States remained unchanged so that 1.>1

1949, in Wolf V colorado,§) the Supreme Court in a split
d ec i s ion r u 1c d +-'l.. .....•.•... • •..•....., •.....•.T += •• , , .•..,. ,.. 1...•.•...•..• ~ •..... r. ~ •••~.:.: ,.1 ". ...• _ .: _. .~ (1.J- ~ L _

L.1J.f.....t.I".. >...1u. ..Lnvv.1.u.L..LJ VLlLa.~.LLC"'" c::V..L\..tt::l1 ••...c: J..1.1 Cl uLc.1Lt::

might be admissible if the State law allowed its admission.
71Mr. Justice frankfurter had this to say in Wolf V Colorado:-

"As a matter of inherent reason one Ylould suppose this to
be an lssue as to which men with complete devotion to
the protection of the privacy might give different
a n s w e r s , When we find that in fact most of the English-
speaking world does not regard as vital to such protection
the exclusion of evidence thus obtained, we must hesitate
to treat the remedy as an essential ingredient of this
right.",

Wolf V Colorado)~/ however, did not hold that State Ceurts
were bound - as the FederClI Courts w e r e - by t b e exclusionary
rules, the argument being that the State was entitled to rely
on other effective methods of enforcing the fourth Amendment ~r

it w.:inted. The court noted that many States did not operate
the exclusionary rule.

in Wolf V Colorado~1 however, was reversed----..The decision
1.11 W1, e nth e Sup rem 0 ~ 0 u r t 11 ':! ~ d t hat S tat c C 0 u r t s ,
just like the Federal Co u r r s , w e r e bound to a p p ly the c x c lu s i o n a r y

doctrine. Mr. Justice Clark said in thp majority opinion:-

.... I lC



To understand what the law really i.s in practice', the
frequency of the exercise of the discretion vested in the
judges should be examined. A lengthy quotation from the judgement
of Lord Hidgery C-:.! in ~affr"'y V Black 1!!..1 w ou Ld throw a lot
6f light on this. He said at page 559:-

11

He was careful, however to add that
"N d bt . . . 1 •.." d ] 1-J. 0 ou - ~n .:l cr~m].na caSCi ..llC JU ge a .vlays ria s a

. {.v~ti·01-~ p{(~>~JkJV. . _. . ..
dl"', . ev i.den c e ~f the s t r rct rules or a dm i ss i.bi Li t y

.~ would operate unfairly against an accused.~

Lord Goddard had quoted with approval theview expressed
-- 131by Cr0 ~..E_t:..~~ • 1n R. V. Lea th \-1hen h e said

lilt matters not how you get it, if you steal it even,
it would be a dm i ss i.bl.e in evidence".'
It should be noted tha~ this view is not applied 1n,...-

confessions where it is a cardinal principle that the evidence
must be voluntary'

"In getting an assessment of what this discretion means,
magistrates ought, I think, to stress to themselves
that the discretion is not a discretion which arises
only 1n dyug cases. It is not a discretion which arises
only 1n cases where police can enter premises. It is
a 'discretion which every criminal judge has all the

- - -----
time in respect to all the evidence tendered by the
prosecution. It would perhaps give the magistrate some
idea of the extent to which this discretion 18 used if
one asks them whether they are appreciative of the fact
that they have the discretion anyway, and it may well
be that a number of experienced magistrates would be quite
ignorant of the possession of this discretion. That
gives them, I hope, some idea of how relatively rarely
it is exercised in our courts "

The imp Yes s ion cau sed by the ca sc: ab av e 1.S t11a t the
discretion is used very rarely in England. An examination of
the decided cases can fortify this impressi~n.

. .... 1 12 ..



offence.

:2

In Kuruma 8/_0 KanitrA 1J .~~_~~Queel~l:~/ itself t h e court
should have d emo n s t ra t ed the app I i.cc t i.on of t h e discretion
by excluding the evidence adduced to t. h e court for at least
threere ason s . Fir s t 1y, the aP p ellant was ch ar ged wit hac apit a 1

Secondly the illegally obtained evidence was the
only evidence implicating the accused. Thirdly the evidence
itself contained very many discrepancies. Clearly then this
evidence acted very much against the accused, and the only
imaginable reason as to why the discretion was not exercised
is that it is used sp ar in g ly v x L>"

In referring to this discretion Lord Parkes C~J ·commented
11' 16/ II' • •

in Ca l$ V Gunn - that •.. It would cer t a i n Ly be ex er c i sed
in excluding the evidence if there was any suggestion of it
baving been obtained oppressively, by false presentations, by
a trick, by t h rea ts , by b rib es, any thi n g 0 f t hat so r t ."/ 4-< cI .

h • d' h 18/ h d h i bT., e Jug e s r,n R V M u rp y - a t 1.S to say a 0 u t the ab 0 v e-statement by Parkes C.J:

"We do not read this passage as doing more than listing
a variety of classes of oppressive conduct which would
justify exclusion. It certainly gives no ground for
say in g that any ev ide n ceo b t a i :1ed b y any fa 1* r ep r ~ s en tat ian
as trick is to be regarded as oppressive and left out
of consideration. Detection by deception is a form of
police procedure to be directed and used sparingly and
wi th circumspec tion, bu ~~ me thod it is as 010 as
the constajle in plain clothes, and regret2b1e though the

~
fact may be, the day has not yet corne when it would be
safe to say that law and order could always be enforced
and the public safely protected without occasional
resort to it."

It indeed is regretable if the courts In England do
realise that official lawlessness is extremely rindesirable

1""1
as the judges in IL-V •. liurphy_pointed out, yet fold their hands
and fail to do much about it.

.. .. i13 ..
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The discretion was exercised- Tn that
the accused had agreed to ~n examination by a doctor to

determine whether he w a s fit to drive a car but the doctor
went ahead to t~ s t i f y that the a cc use dw a s so much influenced
by drink that he could not d ri v e . Even though the doctor's
evidence w a s clearly admissible, it w as excluded because the
appellant might have refused to subject himself to the
examination if he knew the doctor would testify on whether he
was drunk or no t . /

At any rate the case was d ubted in R.V. sang2t~ This
->' - 2lJ ---

case expressly overruled R.V. Murphy - in so far as the
discretion of the judge is concerned. It went ahead to hold that
because the court was not coricerned with how evidence was
obtained but merely with how it was used by the prosecution
at the trial, a jUdge had no discretion, except III ccit;e

_ c
U1.

admissions, confessions and evidence obtained from the
accused after the commission of the offence, to refuse to admit
technically admissible evidence merely because it
impr~perly obtained by the police. The effect of
therefore is to make the discretion more narrow.,-----

FroID the foregoing, it can safely be concluded that the
dis cr e tion is ex er cis ed spa r in g 1y . In fa c ton 1y R. V. P a~ 2q(-/
is an authority 1n which the discretion was actually exercised.
The =onsequence of the reluctance of the judges in England to
exerC1se this discretion IDeans that in almost all the cases
in which the admissibility of illegally obtained evidence is
contested the issue is resolved in favour of the prosecution.
Even though this attitude may be okay for England, it 1S

submitted it is not okay for Kenya, reasons for w h i ch will be
~given later.

. .... / l/', ..



their discretionary right.

(
t}at

The law in SC0tland th~oritically very similar to
in England but in practice the Scottish courts are very

to exercise their discretion. The leading case on
. SId' - . V . 2 '4,7. h i 1 d1n cot an 1S Lawrle . MUlr d 1n W 1Cl Lor

Cooper (Lord Justice General) had this to say:-
"From the standpoint of principle it seems to me that
the law must strive to control two highly important
interests which ~re liable to come to conflict -
(a) the interest of the citizen to be protected from
illegal or irregular invasions of his liberties by the
authorities, and (b) the interests of the State to
secure that evidence bearing upon the commlSSlon of
crime and necessary to enable justice to be done shall
not be withheld from courts of law on any merely
technical or formal ground. Neither of these objects
can be insisted upon to the uttermost Whether any
given irregularity ought to be excused depends upon the
nature of the irregularity and the circumstances under
which it was committed.lI

A look at only a few of the Scottish cases would show
the Scot tis h co u r t s are ve r y mu cI[ pre par e d

. 2 r')jIn Lawrie V MU1Y -

to exercise
the defendant

was convicted of using milk bottles without the consent of the
The Scottish Milk Bottle Exchange Ltd. carriedtrue owners.

on business of collecting and restoring the bottles to their
It was approved by the Scottish Milk Marketingtrue ow n e r e .

Board, all contracts between the Board and producers and
distributors of milk provided that the company's inspectors
might inspect the pr~mises of any producer or distributor
1n contractual relations with the Board to examine bottl~s
1n their possession. Two inspectors displayed their warrant
cards to the defendant who was entitled to refuse them permission
t 0 ins p e c t bec ause s 11e Vl a s not in con t r a. c t 'J 2. 1 r c 1. a tion S ,oj i t h

But she did r.ot do s~and the inspectors found the
The 1-1igh C 0 U r t 0 f J '1 S tifie 13 ry h e 1d rhat t nee v ide nce

~I

\J~:~

the Board.
bottles.

.... j15 ..
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wrongly received, stating that persons 1n the special
of these inspectors ought to know the precise limits
authority and should be held to exceed those at

peril. Even though it was found that they acted in good
faith here, none-the-less it was inconvertible that they
obtained the assent of the appellant to the search of her
shop by means of a positive misrepresentation made to her.

The willingness of the Scottish courts to exercise their
2·t-!discretion is further demonstrated by M'GovE:rn V. H.M. Advocate ,..

Here the accused was suspected of b Lo w i.ng open a safe with
explosives. Before arresting and charging him the p~lice
scrapped his fingernails for traces of explosives, which
chemical ~nalysis later proved to be present. This conduct
amounted to assault since there was no right to search without
warrant of arrest. This evidence was not admitted and the High
Court of Justificiary observed that there was no option but
to quash the conviction because, unless the principles under
which police investigations are carried out are adhered to
with reasonable strictness, the a~cher of the entire system
for the public will soon begin to drag. It should be noted that, 1: -. 2:~/In Englan , follow1ug R. V Sang - , the judges would not
have the iscretion, of excluding such evidence.

'\ v .~\.-.. \-l
A quick look at H.M. Advocate V. <rr-:i:-n-b-o.u2~/ would fo'l(tify.--.the submission that the Scottish courts exercise their

discretion more readily. Here a warrant was given to search
for documents in the possession of the accused, an accountant.
It was limited to documents relating to particular clients of
the ace use d , 1.:. u tot her doc umen t s we res e ized, and i t was he {""d
that the latter we~e not admissible in evidence because they
had been obtained by an illegal search or seizure. In,
excluding this evidence, Lord Gu t hn e r om arked that "If such
important evidence upon a number of charges is tainted by the
method by which it was deliberately secured, I am of the opinion
t hat a £ air kh'1\ up 0 nth ese ch arges is 1.'end ere dim p'ossib 1e .-'

.... / I (J

It is submitted that the attitude is adrn ic.ab le ,
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One can then safely concl~de that whereas the position
the law on illegally obtained evidence in Scotland is that

is admissible if relevant, the courts are
to use the discretion which they have in criminal
temper the unfairness which Hould be meted ~o the

accused if all such evidence were admitted. Here then an
important difference between the English and Scottish approaches
becomes apparent.

SOUTH AFRICA V
The general position ~n South Africa is that illegally

obtained evidence is admis~ible if relevant unless th2 la~
specifically excludes its use. Before the South African courts
finally reached this position, a clear trend is discernible.

In R. V Male eke illegally obtained evidence was
hefd to be inadmissible because its admission would offend
agai st the principle of Memo Tenetur Seipsum Prodere, for
the accused had been "compelled to do something in o rd er to
produce evidence of his identity (the evidence concerned the
taking of fingerprints) with the person whose spoors were
found there to incriminate himself by act, or, as some of the
writers put it, by 'real' e~idence, though not by verbal
testimony." This case w a s later f o Ll ow ed in R. V. lL3Q!
but was finally outlawed in Ex Parte Minister of Jus;ice:
In Re R. V. Matemba3~/, whic~ was an Appellate Division decision.
Here the admissibility of a p~ print taken from the accused
wa s co n t es t ed . The court took the view that a distinction
had to be drawn between, on the one hand, the legality of the
methods used by the police in obtaining the print, and on the
other, the admissibility thereof in evidence. "These t w o

questions must be kept separate and not combined with one
another, as 1S done when it is said that an accused person
cannot be c.ompelled to furnish evidence against himself".
The Appellate Division was then of the view th~t the legalitj
of obtaining evidence was of nc cons2qucnc2 as far as the
admission of evidence was concerned.

. ... I l., ..
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Of great significance here 18 the fact that the court
silen r of the q u e s t i on of the discretion of the c o ur t, in

admit ev i d en ce if it w ou ld act unfairly against

As a matter of fact the only pointer to
which i legally obtained evidence would be

3'" /Nhleko~ , a case in which evidence wasis R V.
because the common law rules on the admissibility of

1~:ssiQns and S.244(1) of the South African Criminal ProceJure
(on confessions) provided for the exclusion of such evidence.
evidence that the accused, who was charged with murder,
pointed to a place was admit ed, but his accompanying

statement that this was the place where he had deposited the
hody of the deceased was excluded.

The position 1n South Africa is that illegally obtain~d
evidence is 30missible. What is unclear is the extent to which
the Court can exercise its discretion in excluding evidence
in criminal cases if that evidence would act unfairly against
the accused. It is clear, however, that such evidence will
not be admitted if some other law stipulates that it should
not be admitted.'/'" j>c; ..I----
Cc\NADA--\'

I

Canadian courts have taken the Vlew that illegally
obtained evidence is admissible if it is relevant to the
matters in issue, the only test being the relevancy. The
courts have even narrowed the view on discretion by Goddard J.
in Kuruma s/o Kani~ V. The Queen3- , holding that the judge
h ns no discretion at all to refuse to a l Low evidence of great
probative value even if :uch evidence is illegally obtained
and it might be prejudicial to the accused person.

This can clearly be shown by the Canadian case of The
3-' /Que en ,,-.TNray -- Du r in g the t ria 1 0 fan 0 n - cap ita I ill U 'rd e r

the trial judge ruled that a statement signed by the accused
was inadmissible as it was not voluntary. In the statement
the accused told the police that he threw the murder weapon
into a swamp and after the statement was taken he directed

.... i -1·8 .•
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them to the locality where the rifle w as found the f o lLo w i ng
day. Thp Crown judge refused to ~llcw the Crown to adduce
ev i.den ce as to t "! pa s-t the accu sed in fincl.ing

the murder ,·,'eap.2JL'The accused was acquitted and on appeal
by the Crown the court of appeal affirmed the acquital
on the basis that the tri~l judge in a criminal case has
a discretion to reject evidence, even of substantial weight,
if he considers that its admission would be unjust or
unfair to the accused or calculated to bring the administratiol
of justice to disrepute. On a further appeal by the crown,
the court held that the appeal should be allowed and a
n~rial directed. In reaching this decision, the court
he'd:-

"The adrni ss i on ro f admissible evidence relevant to
the issue before the court and of substantial probative
value may operate unfortunately against the accused
but not unfairly. It is only the admission of evidence
gravely prejudicial to the accused, the admissibility
of which 1S ten~ious and whose probative force 1n
rcloticn to the main 1ssue before the court is
trifling which can be said to operate unfairly The
trial judge's discretion to exclude evidence which
is admissible is limited to those cases where he has
a duty to ensure that the minds of the jury will not
be prejudiced by evidence which has a great
prejudicial effect. Even if the evidence has been
obtained unfairly in the opinion of the trial judge
it is not his duty to exclude it if its probative
value is u n i m e a c hab Le, , / If the trial judge did h a v e

a general broad disc:retion to exclude otherwise
relevant and admissible evidence there would be
diffictllty in achieving any sort of uniformity in
the application of the law. The trial judge therefore
erred in excluding the relevant and admissible
evidence dealing with the facts leading to the
discovery of the murder weapon."

..... /.19 ..
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In reaching this conclusion, the court relied very
heav i ly 0 n the w or d s of Lord d u P a r c~q in NoC?r _~_.::J2:..~~~_~~
V LV' 3€P/ t h . d h i L d i . 1. Tile r.i.u g - w n en e s a i.o t: i.s on th e a scre t aon of t n e
trial judge 1n criminal cases:-

" I tis rig h t ta add, h a 'veve r, that 1n all su c h cas e s

the judge ought to consider whether such evidence
which it is proposed to adduce is sufficiently
substantial, having regard to the puypose to which
it is p~ofes~edly directed, to make it desirable in
the interest of justice th t it should be admitted.
If, so far as that purpose is concerned, it can in
the circumstances of the case have only hav~ trifling./

weight, the judge wi Ilbe right to exclude it 0_': /'"

..... .•._._ ..l
\..UU.1. l.. d.l.t.u,cu

..•..1- _ ..•..
l,.Udl,. decisions of other cases on

discretion are based on the above quotation and that
judges in subsequent cases have widened that discretion
than was envisaged in Noor Mohammed3; '. The end result
of this 2rgument is that in Canada th~ discretio~ has been
extremely narrowed, with the effect that in practice
the accused person has no safegua~d against illegal
searches and seizures, or the fruits of these two.

I R A G C d d A • D' ib 137;/n e . . ana a an ntl.- ump~ng Tr~ una -, a
ease subsequent to Th~Qu_~en V. Hray, the court ruled
that the Canadian Bill of Rights, which provides for
the fundamental freedom of "the right of the i:ldividual
to enjoyment of property, and the right not
to be denrive___ 1::_-

not change the
due rocess of law" did

commo:l law rule of the admissibility of
illegally obtained but relevant evidence. Since the
Queen v. Hray states the common law as it is understood 1n
Canada, it is submitted that illegally obtained evidence
is admissible if relevant. It is further submitted that
the discretion of the trial judge 1n criminal edses 18

very narrow. so that Canada presents the narrowest
discretion to the trial j ud ge in the common law jurisdictions
already exumiced.

• •• 0/ 20 •.
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THE POSITION IN AUSTRALIA

It is a general rule of Australian lay that evidence
1S not rendered inadmissible merely because it was obtained
unlawfully or improperly. This rule does not affect the
discretion of the judge to exclude evidence. An examination
of Australian cases on illegally obtained evidence shows that
whereas the general rule of admitting such evidence is uplleld,
the c 0 u r t s rea d i 1Y use the i r d i s c r e t ion t0 -d!~~'-'oli:;d..:;e,--.:::s...::u:...:c::::...!.!hc......:e:;....:.v...::i;;..;d::.;::e.!.r,:...:c;;..-~e.

In R. V. Demicoli 'f.!!1, a case r n which a blood sample
had been compulsorily obtained under the Traffic Acts -for
the purpose of being tested and subsequently used as evidence
in a charge of dangerous driving c2using grev10us bodily harm,
the majority of the court hetd that such evidence was admissible
but it should have been excluded in the judge:s discretion. ,----:;.::rr ~ l~ t;;~--\~ t.r(JfV'''':' IF' w/V'-C:- LN_r-,'lr •...' '".s.(·/l"~:

.-/ 0.-0 t, I--Q.\..,;r~--\..

The position of Austra~ian law on this point 1S further
illustrated by R. V. Garside ~~ a case in which improperly
obtained urine sample was admitted on a charge of drunken drivinl

R.V. payne4t/, already presented 1n the reV1ew of the
English authorities is an 'Australian case and it g~_to show
that the discretion vested in the judg~s is readily exercised
in Australia ..

From the examination of the above cases on Australia
then one can safely conclude that whereas the test of
admissibility is relevancy only, the courts ~ill readily
exclude any evidence it deems particularly unfair to the
accused in order to afford the accused justi~.

~
The law 1n

Australia is therefore closer to the position in ~cotland than
to that in England.



IF CHAPTERTHREE

It should be noted, right from the outset that the KenyaEvid nee
ActI is silent on the dmi ibil1 ty o~ illeg, 11y obtained evidenc in
Kenua. This ans that whether il~egally"obtained vidence is
a~ssible or not will be le mt by an xam1nation of the other sources
of law.

Tb leading case from Keny
a ca bos appe Is ~ acbed,the Judicial Committe 0 fPrivy Council.

ILOrdGoddard, giving the d ~.s1on of the Privy Council, stated that

the only t st in the admJ.sibilit;y of v1d n was whether it wa

relevant to tbe matt rs in i su an not bowit w: s ob 1ned. In
Keny n v1den rel vant to the tears in issu 18 admi sible
irrespect1ve of whether such evid nc 119 obtained or not

Lord Goddard, nt a ad to stat that"no doubt in
J/.r

a criminal ca judge always has a discretion total low evidenc
j~ the strict rul of admissibility would operate un£. irly against

t accused". The application of this discret10n in practice
is, however, Vi rv bigly doubted as will shown lat r 1n th1.s

/'

chapter.

?

That KurumaS/O Kaniu V The Queen33represents the case law
in Kenya c ot be doubt d. The ca has be n followed in all

subsequent cases on t~ point in areas where the law on the
admissib11i ty of illegally obtained vidence is similar, s

been hewnin chapter two an t. is xpected the same would
apply to Kenya if a similar cas cameup. ry unfortunately where the

cas bas n ntion d in E t Alr1ca, i.t has been in connection with
lL\A~~

w. th r a court can tak j dicial netic that an indictmsnt took plao
whefi the indic nt stat ~ in the aha nee of any challenge to tllis If
J!L' whil ..1t was also mention d in conn ction with the discretion of a

judge in a criminal caseS" In the bsence of any a quent
pertinent judg nt in Kenya, and aring in mind the est em of

Kuruma,it is subll'.it: ted that it r pr ents th pasi tion of c se law on
illeg lly obtain d vidence in Keny •



It would now be fi tting to xamin the discretion which

Lord Goddard said ev. rg judge has in a criminal case. Und r what

condi tions would th judge be c 11 d upon to invoke the di cretionfl

'I'he cope of this discr< tion can bet d t rm.ined by t failure

to inlfok it in the r ther unusual facts or the Kuruma ca e. The

appellant was n mplog of a B,uropeanfarmer in Kenya. On his "day

orf" he eyc! d from his farm to his reservation along a route he

knew to be regula~ patrolled bg the poUce. He could have reached

his bo by another route which was not patrolled by the police.

Regulation 29 of the rgncy Regulations 6£ Kenga, under which

he was arrested stated:-

any police officer of or above the rank of assistant inspector

with or without sistan~ and using forc if necessary #an ------------------------
stop and searcb ..•---- any individual whether in a public

plac or not if ho suspects that any evidenc of the

commis ion of an offMC6 against the r gulations i likely to

be found on such ---- individu 1 and h y i e ang

evid nce so found".

W,il cycling ho , the appellabt was stopped by the police and

was s arched bg policemen who r' of rank. below that of ~-inspQCtor-.

'I'e Urging for the crown, they reported having found ttIV rounds of

ammunition and a pocket-knife in the appellant's poss ssion. On the

str ngth of this evi.denc , the ppellant was s ,ntenced to death

ror having been in ill gal possessi.on of the mtion. ~~~~

pock t-lmif< was n Vi r produc d in court, and the polic 1\ the search V.
had been witn BSedby two peopl non or whom appeared in court as ~~O-~~ ~ \

tA-<P' ("- _~ '
II witn SSe ~ t Lord Goddard did not d it fair to xclud this j --le.-:\..\.V-"
evidence" even ~hough the ap llant was charged with a capital (J ~~~ JjJ.~
offence. ~~ £?

'I'he view we then form of tha discr ti()l1 s envi by Lord Goddard

is that the discretion is extremly rar ly used, if at 11. It

should be noted that Lord Goddard's id a of discretion is based

on th d'cision in Boor 1I0hammedV.6 in which t

'following words were e rpMsised:-



·Z~ far II --. L
they haW)only tr~1ng J.gbt, the ;J
(the evJ ,.

• ol~
.,J.ll rJ.bt-

=::::-....I=;;;:;:;; •••V;.....;.'Nr,;::;.;:.:.lI:!l_7,the vJ.." eXpZ'8lIH 1n !!!l!?!..l!2~!!!2..!VJR!:8'..L,
wbJ.ch Lord Godda lollowd J.n the dJ. eft .ton to 1Ht

." fI nAl:rt':/IW •• 1" sbown 1n c~'te,.. gel:

Y d In Kenya J" UMbaUd. TbJ._ " eNn mo. 10rtJIJed
look at tM 2'4IDzanjan S. 01 R V IIakJ.'J,JO. 11#I". 2'anzanJ.e

rt quoted ~ In lit> 111I IUI t:1» dJ.sazet:Jon to _dial.t or
eJtCl de 111 a1111obta1mt<f evJ JII rned, ut court nt

to uphold ~ 1_1on or eM lower court .In ftlusJ.ng to ••elude
~b·~

the 111~a.1l,~.v1d addu _ ttng tba the ecuft j .tJ.IJ 1n
reI: Idng ••• rcJ.. t!bed1"cret1on.

111 In ::;;...::;....;:.~==-_

wbJ.Qb 1'011
vi. • 2'hecu. ._ sUZ)Hqutrntlll

p.r;on. tl»

t10ned J4.

'l'bedJ. t1 1" t • to be xJ" t. ~f nowbttJree1 ,J'be uc:nteJ " uld have ezercj 1n • Xt 1. then
___ tted that w1»...... la. 1" that .111. allll 0 ."id 1"

_ .1 1e 11 zel.vant .notwlthstandtn the' 1t w. 0 ta1ned .tn,
t notN1tbstllnd1ng strJ.ct: rule. or .v1dence the judge

IIfOUld 8.cl J.t: 11 1t ut......-zy untta1r to cov •• d, such

dlser. t10n 0 .elude 1 "till ft M un1nvolk d. Zt actually is not-rtAtn that lIuch d1~tJ e•.t"ts!n prat1 •------
t n 10ned that

U law ftth.t 1nt.

1nt t1 g

01 tutJ. 01

r. Vet reley: e
ill aUII b evJ wJ.thout n tJ.ng 1ts 11

to Kur 17
•



!e!!!!!~~rE~d~1!..'..!V:..,,,!!l=., tht!t Ugudan H1gll Court, follow1ng
that tor ev1d of the ell of a houM

arch u d on •• .earch ~ant, 1e bad

use d.,. the llou •• named on the ..arch
.,. r.-nt.

~ s con Ugand • s. an nJ.trat1

o'll.cer had ureste whO u suspechd to baN .tolen b1eycle

d had c:b.Iuged ll1m und r S. 3 9 01 the .PenAl Code w111 had to be

re .tog tiler wI. tlJ s. 20 (1) of the ••• 'or

.CCQS person to be conv1c d S. 9 of 1., I.e w. s
nec,...suy to shew t the a.rrMti.ng otttcer under S. 20 (l) of the
Ugand«n Crba1naJ. PrOCfld flU.. lice - _'1.1' fJ, 0 Ud ,

presJ.cUng over the ., BJ.gb Court, l that a r. luld

not been rftllted by • pOllee olt1etn and couJd tb8nfore not 1»

v1cted un u S. 299 0' ,g Ug. de]l, n&1 Cod. I 1. su.brattted that

Ws s J.up1 te 01 the 1 Mae 01 the evl. liMen •••• , h.owe r

bt.Uned 1n f:OntraveneJon 01 Act of Pu11•.••nt.

V.zy un.t'ortunately the judges were not d:l.~::atd t the vI. 'S tn ,
2l .

!!!!:!!!!C., t hould theJi ba, the t be tar to e.Jc.
Xt 1•• ubmttted that t Court would have ruled t an Act 01

P,lj nt rAnks b1gber C:l» .ractlJl 01 f. law

than j cU.c:l.a.l 'l.sj • I'he court would then

fJCJ..1 IIh.1ClJ they •

.,. arr:l. t tM

jt It 1. 111tb thJ.s J.n that Off urn to ;pro 'l..10118 ot
22!I. Const1tut1 • .reJ.~ t Sub- dons 01 t10n 76 wh1cb

1* w1tb nule. and Harc:'!ba .• re ds as lollowsl

1 (1) bcept ,deb h1. own ent, no per sb&ll

ubj.c to the arcb 01 hJ. pert$O

or the ,entr!l by theer 111. p .e.. property

(2) otbJ.ng con .tn or Cbor:l.tg
~

01 I&n!l law .hall be let to be lneons1.tent or in

CODU 11 I. 01 h:I.. II dOll to the e that the

law 1n st1 •• ov1 10n --- ••-

def,

that t reaft'lJ&l>lg qu.tred in 1nt re t ot
l1a •• ret!l, Publ1c ON .1', publ:l.c,

(a)

l1e , town

•



planning, th develo nt and utilization of mineral

resoure s, or the d velopment or utlliz tion of any other

property in such a Mann r as to proIlVt the

public nefi. t.

(b) T t is r ason bly required for t purpos o£
promoting th rig ts or rreeda s of oth r

persolls, an xcept 0 tar as th 1JfJOvisionor,
ate se may be, anything on under the

authorit is shown not to r, on ly justifiable

in a d JUocratic soci tg.

23
~~~~~~~~~~~~~~e~n~. __ w. bas on R gulation 29 of the

Emergency Re tates:

If any PolJ.ce Offi s: c,f or above

r of a i tant in to wi or w. t ou

assistancG And usi g £orc if n cessary ---------

stop and rch --------- any individual whe r in

public plac or not if cts that any vid nee

of efEe ce gainst thi

r gulation is lik ly to be fo on sucb ------------

indivi. ua.l and y si. ze y vidence so round"

'l'h~sa re:;ulations could only.l ve qualified S. 76 (1) if they

caul be s own to ~ 11 und r ctiOlJ 7 (2) of the constitution. Bing

emerg n.cy r ..•gu1.:ltion t 9 woul se to fall der 76 (2) a and bene

qualify S 76 (1). But being margency r galations, this would Id
during). rg naie» only and cannot be xtell ed to times of peace. Inde d,

. 24
If KUruma woul ve been tri d at any ot r time (r ther t an an?

emerg cy) t1 trJergencgregulation would not hav< been in ::or.::A-and I
~VI \

would th n not IJav< b n bel ad on such r gulation. :tallY argumant_ would

have ag 1nst 2S t n , Tn regal ,;ons th mselves were

not ob erved s the arresting offic rs wer not of the rank. of s istant

inspector or above and if tn Ugandan cases are anything to go by the

accused would not convict d.~

27 .
In ca e KUruma was decided during times of

under which he would have been arr sted is S. 2

ace, the r levant law

41 procodure



Code. The r~levant part of S. 2a reads:-

5 2a, Any pollce officer may, W.tthoutl order rrom a agistr te and

wi thout a warrant, arrest -

(a) any person whomhe suspect upon reasonable gr
~ ~ V\.\ ()- \.:)oJ

eomrndtteda oEfene •
IJE having

-
It is submitted that the above section is not as 100 ely worded as

rgency regulation. For a conviction to be ba ed on section 24 oE
the Kenya Criminal Procedure Codereasonable ounds of suspicion my t
be bawn. The racts in KUruIna,it is submtt d, would not have pointed to
any reason 1 ground of uspicio . - r (\ \ ~ '~f (cJ ~S\-t ,.

-r\ ~ >.LP ~ _ 'vU1>" "" UO'~"\ ~~ .f- 'C ..J\:.....,....~~u~~ ~~ ~~ \'tu S's ~ ~ <9v~~ ~ •. , •......~.Y'\.: -

"This constitution is the constitution of the Republic of
I

Kenyaan shall have the fore of law throughout Kenya, and subject to S. 47

of this consti tution, if any other law i inconsist nt with thi consti tution

tJus constitution shall prevail and th other law shall to the extent
of that inconsitency void".

Section 47 of the constitution only d als with the procedure of

the amendment of the constitution.

It is therefore sub tt d that on the proper constrution of action

76 of th constitution as r ad together wjth~.3 of the constitution,
28Kur..z11',aS1£. Kaniu V T Qua 12 i not good law in

- pv-vi.JL

~

regulations do not ~Q¥eftt • .tt:.i £urtner sub ltte t ~t v 12 under emergency

t r ~l tio~~ w s W~lY decid d sinc t~ rrosting offic IS

of ~Of assist:.ant ins CtOIj!!t abov. ~~~().. \ \ c-

- ",7 J-L~ ~9
\"~~ is _ ~D~~(t <:~c..".....;7h g,w 9{?~ ( 6" '--1 -

\9f' /
~ I .. JL jC../7 AJyf~~ L.eLe6 c?!.../Y"ZJVG- c->: ~ v.~)r: !::J A r'7A.'7/7~~(,6 vV' ~/.s /''-'-'-''-v '

when e rgency



n th1s c. ter, 1t 1. g7/l:>'pc)SG~ tl t I.Dg t 10 hied

~rwzaenC::S g 1n c. r , t4 9 1nto ac;:c:':Of.ltnt cornUtions
~ hitr peopl , zec n dons w.tl1 be

111 ally4

In COJ1Gl·~~ tJ • o~ eri 1. to

Id~~ rs "-i~to. law llS I.t 111 tI
dJ.~~jCJUt~or the res to astHlrf:ajln "I».I'It e t t 112 :;; I. ease

11 • 1s 1. really m to rest by

• I.'; rluntaq )t I.n v.t nee.
justJty the rul 0 .vl. J~ re1.v t.tn

10 V 2' 204 d1st!1ngu.tsbed the

1s liS rt1on·w.

• r-" _cula.r u,t or ~
tbJ. 1. not

1ng ju49 ts .,1JJ g1

.rn Ws to
w. 1nvol e.1Ci'lu
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tho don 1d
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wi
sscond ",Moh c ,
ven ub lable £or



lJDt.)lftI that

y carry I,J tb

4CC~S4!td person ght 1 to 1ncr. te U,
to 1_ p wou.ld ve.ryun; t. tU J.. U

ft gJy in r. V Rtchnond~ .In tbJ.~ urter J

tJd.. to IUJYI-

n 'h1s JII not .such .tons re unlJ 1!1 to be
true (ror Jl3 Y •• 1nd ,rrobor tJ.ng evl 1 ft

verfJ l,tttle doubt o~ truth o~ w1't c:.he~ ant bad

~ s J but ca tbe tbods u to guMt o~f.nd

our UIUlerly.:lng pr.tndplfl bJ ow: >l'CMm8nt of t# 1 law,

tour. J.8 an at1 and no.: an ~J orJal syst
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w1 • ~ ta Y not,pe t to
urrl. to e vJct1 under moll' tl - It. z:e
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01 coun1 _ •.•_-- Nor IIY stae. througb the
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The crJ.minal goes free but it is the law that sets him free." He further went

ahead and quoted a passage ~rom Olmsteed V United Stat s14

"Decency, security and libert!l alJ.k d mand that the government
officJ.a.ls shall be subjeG'ted to tbe same ~les of conduct that are

commandsto the c.itJ.zen. In a government of laws the existence
government 1s the potent, the omipresent for good or fOr-'~'

it teaches the whole peop.te by its ample. Crime is contagious.
If the government 'becomesa law - breaker, it bre4dS comtempt for th

invites everyZJJa.r.!to become a law unto himself, it invites
To declare that in the administration of crim:l.nal law the end

law., hit
anarcJy.
justifies the means - to d'9clare that government may cornmit
crimes to secure the convJ.ction or a private crJ.m1nal - would bring terribl
reatbutJon. Against that pernicJ.ous doctrine this court shall
r solutely set :.I.tsrace".

All the foregoing leads to one conclusion - that clearly the American
posi.ti.on is the most suitable for Kenya, given the ract that bot~o~ \them have

~'S.~~.
a constitution in which tb rights of_ the mcUV'idual are e~vedl/such
problems peculiar to Kenya as unr~liable police force and the la;ge.ly-

legally unaware citizens, the r.i..aIuLccmd OIls_as surroJUl.dthe
-15judge nt ill Kurwna. , the great do/wt that a discreUon to exclude evidence

really exists, and the overall function of courts - the role to dispense
just1ce to accused persons. It is ther fore reocomended that the American
position be adopted in Kenya.

,
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