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· 1

ICABI1ITY TO TEE o OCIO-ECOJ.~Ol'lIC ~"il~ FO.uIT IC.iL i3 ITUrtT ION
IN KE1IT~~

INTRODUCTION:

This dissertation deals with one aspect of a broader
subject of law, name Ly , Cons~ titrilf.. onal Law , It ..may be
said here therefore that t~ough at times I will have to
reflect on issues outside the boundaries of constitu-
tional law especially in areas where an idea or concept
which is expressed radiates or is inherited from another
branch of the la~, generally speaking, I will confine myself
w i thi n the ambit of consittutional law

UThe constitution embodies ideas trat are not part of
the native cultulal heritage of the people, IDeas
originating in Roman law and Greek philosophy, but
which by a process of assimilation have become a
common heritage of the whole of Europe but certainly
not Af ri ca" 1

Here Nwabueza is taLkLrig about constitutionalism in
Africa and is particularising on the legitimacy of the
constitution. This area of constitutional law came by and
Large to be known by a wor-d first us-d by ~'J1-}eareK.C.,2
Au t ocht.hony" 'lID tch generally is;

designed to demonstrate thct the authority of the
constitution is rooted in the native soil, and not
derived from an imperial predecessor» 3

Through its pOPQlarity especially in ~fricanstates,this
term, has come to be egarded as an important dectt/ne in .

_ Constitutional development. It ba doctrine which ventures
to say that a constitution, in order to be legi.timate,
must spring from the roots of the country, from the common

Jcustoms of the p~ple, it must reflect the social aspiration
of the indigenous populace and must embody the will of the
masses and attribute its validity to the demands of the
majority.

The Kenyan society is one that is riddled with strains.
Some of these st re ins are social, for exanpLe, classes in -&m
society, development of some areas more than others. Others
are econom'

LJ lc



for example, uncmp Loymerrt , Lnlle~...;n~",,,,,tric .i.ncrras t-r;
gap between the rich ~ll ths poor, w~i18 still ctbers are
p oIItic a 1, for examj le, ;0 Ll t. i-lev:: 10." nent; in acc o:r:',-orice
l~ith western ideds, repealing o~ customary l~ws anl their
replacement by for~gn laws, defs~t of popular motions in
par Liamer t, etc.

This is an arga I seek to explore with an aim to pro-
viding a remedy to those socio-econo~ic and political strains.
I seek to assert t h-rt unless a revision of the cons-titution
by the p owe rs that be is undertaking):.o hav ing it reflect tire
common aspirations of the general populace tten the ena~ted
laws will continue to be oppres3ive and delibetately designed
to suit a certain socially and. econo:n.ically ruLlng class Gf' • ~ ,.~

This work is also constitutionally archaeological
and it has been said

nIt is commonplace of archae logy that successive ~trait~
will freqQently reveal the former existence of several
successive cities on the same sitett 4

and constitutional Law in reference to aut.ocht.hony has
developed in a not dissimilar manner, ~h.n~es in philosophy
and social reform have neen superim~osed u~on, and periodica-
lly consolidated with, the rrevious so~ial, econo=ic dnd po-
litical belief;

" ••• with the result that the patient excavdtor is
able to unearth rolics of an earlier culture which
are quite dif:erent :ro~ t~e l~ter ievelo'~ent by
which they we re thought to have been supe rseede d'' 5

On this level come into ~lay the his~orical and
sociological schools of thought which I conten4 are
descendants 0; .nutoc!lt:,ony. The historical school of
thought preceded the soc Lo l.ogLc a I sch oo I of tvougb t., Though
these will be explained later, it is on ~hoir raflection
that I wish to conce~e to tbe ar3~~ent that a country's laws
and especially the Constitution must of necessity, be auto-
chthonbus, reflecting the way of life of the common people
and the people own-made jurisprudence. 3to~e has said
while reflecting on those sbhools of thoguht~



tI.:i('"'otryY1:,.-.r:.l t.""I~Yl; ~y\"YlLu.:Jr[1f""'D rr n'- 1 r .J-tnt:" ~ll"Yl· -t .
t"w;:>-rd'"' +h : =~,",r~';C''''''r1 1 -r-d: ';-1- <l~n -Y·rr" ''"'e'' t~" fl in -f',,"'tf"

n-f' ; .•.." e'"ist.; '" n"""I)~ n+s • T+-.,.-,1 r',r-r' t"'~ r"l n+' I", e ,
8n r1 -i r 'n 8 -r +- .'" ~- 1p ~ J- ,,+'.T ('\coh U:::l '" 'j'r' 1. nut i.!- .., ~ .r'"'.•
t'"' bp UrlJcr i.!-c b r r.e (the 'lr.'\r pirt~ br t 11.r"e'" t'-::-+- n+'

see; .....' "-ir 1 ~1)Y'i 2~rUop.rr" tr + t, ~ .,.."i"cd 1 [1 "a' to
be c"nrunr'~ ~n~ orcurind'6

"I:: th e ITpnrY''-'l c orrsc io sr r.-f' a .e-n Ip lj'IP~ r'lri-'-i"e
l<")',,,, and npnr;p we "'.':'vp t o -;,-,_, +t TIP!"'r] 0'", 1 V'! 1Uollr-,l" en+
T tic h •. r f' T" r < l n co t.... b .!- 1_, I h+ +- h r- +- i w t ,-" n .,.t.; I • 1 '1"

n embo.r c of thp : p •..•.,.-, n bv ,.,j0 •... co ar r-i+ a"''' '"i' 1 la", v. C"

h'Y' n" h t f" - +- h· i r t r t. ,...- .~e t h , . .; " or-.; r ' i v ' " ,- '"1" '" h.!-

havn 1 r--y',h':Ff' ~'rlp,",-'-r- '\-'-C' 1 T);.1thrr ;+ ,ro the
"'p';rit n"'" r- , ror1p l:'-in un ' In'Y'lr;.- ir c ....rr."'n in "'1
the irrHvidualc, . h i ch -i""s biY'th t o o s i t i v e 1""0,,
which the"'efore j s t o he- the consri"lJ.C'np:::,c o " co8ch
individual not f'cci~entally but .rr"e'" arily an~ t"'e

~ c-"me "7

"Q Y the pam r ~ .•.• n'un r n t i +- •.., i .,1 be shb -,n +h at t e K '"n" a

eo:- ~ r p°sse s red an E: s tab 1 .; :?h pd ''\' St c.r' ","'" d ,.,3.1 .;.ra 'r; i .!- h t r co i :c

s rial, rcon ....wic dn~ pO'i'iC~l problemr dif pY'rn+ in contpnt

and ~ractice f1"om the En~l'~h Qystrm rut n~t Ipcs ~ffective.

uch ~ ~I~ t y'
.l.- !r .. .:

""
TT r ..r h "",sed, J u L - ~

,... •... l~ ~L " :- vt'1 " '"' ~ ,-
v ~" v ~ .>: L ....i.. •.•.• .....J ~-~ - .•.

+" r.!- .; ~ ,... " J 'T v- I-- "_ v t.. v _v. t. ..1.

~ .; 1 ; ..
H ~~~ v ~... V -' - - V .c ~ ..•. v

.; n .r ~ ,
'v : "'~t.~ ~ ~ .r U J . '-'

l, ""hI; 7e.
J '-'

" .!- r» ,.., J , , " .L I..... ~ " , p ev .. " v V J>-.A v v_ C' ~ .•. _ l-

of vons+i-::;" Li~n0.: o~..,t "" '"'
V' ~

"
, -;:;

1. '4-l- ""v~ -'- - ¥
U .v '- 'S t:

J h fOPL:::' n .i c , __ ('
v

lL':'C' ., ... .\- ,
r I--~ " 1.•. "-- J:

, V ~ " v

" 1:
,

Lf
.r.,

1
,._t; _.,L

t .; l .;
v!:

.,

.. ,.,." "
., " r-

0 b ~.
,.,.; ~~ ,

.L._ ~ ~,- .L, .L

f'"'\ ••• 'Lf .; , ~ . .L t 8 v "~ , "..• v - :'1'



, ' L • , ;
v

; ,

- nv'v\. .•..
1 •

"'. cr.o ~ .
c e t I- LCE- c uf1

not , ,

,,1

..c L

These if' C,-_Ul ... :"'VI ,. r

-1-, u
,~,

'3.n ol.:ti'""' •. cl'::" " ,.....• c", .. U 1....1•••

.a 1,'.
, ,

e I, , ~ +-•.....
,
~..L "

,
_ VJ.;"

r' . L.. _._e

e' ..J[1l~..J..e, i vHl i

",," ,. cr;,
.. ;;:; t.l

,
:~J, '~.O

.t:',..., .,_
..1.~

- ( . - _ E.-
"ll'" ,j;' ..•.:~..1...L 11 r.t

_.ivc ~v '""vt-'~s2-
11~'" \... .........l.-'-4~ _, cn c t ,
: c n .. J. i J. v," i jf'.tI ::'0

.•..
u ..•....•._ •. (;t 1

3.t Le,,.. t ~lv cut lc ok ,
n at i t ut ion L 1~ '" .. ,

dirE. ~~L

u. conti
.Lh i . , I

,-'

p~

1

, ; , .,
~.J •

....v' I....

,C if. e
c ou ....L .i c., , ,

..L I '..1..::.1.
i 1, ,j;'

exCd vc1 (1 P'Y1

e~~ €~ u:" "r •

,.i1~ i.:: 0 vO v
.r,

U.u 1 ','.•. v

.L I (, -; J h
• ...1.. ""_

,L' l ,

Lr:... t l.J~_ ..L • •• "t "l

_ L • .~ Ll

.E. i ..1.,

l.



..L

u i

l..:'

\-..

_?_ u

.ic , ...l : .J I ~

1 L t
+- '.....ie v.

-'-

v

, I e , 1~
VlJ

r-'-
. ~ .

..............lulL.L_

.
..1. .•. -..; .

••.•t.,
\..0 •

,.ill

ThE: o
",'J_i0-eCC;1

1.r:.u.l (. s 0r:. ~,),
1 1.. 1

1- -'-
v

ch lice

"'IL ~c

.L

This is the only peaceful
mic and po: itic~l strains

: r,

L

. "

L

"
: ,
_l

(

T " 1 f'r
,

(; v _-'-i . .:..t e
-,
J..

l~L€' ..•_::.

'-L, v

4-

l 1
v.l. t...

, .. -~ ...•.. -
.s.

~'-

+-

,..,.

+nc. ct.s

..; ,.,

~

, I

J_ .: •.••.••

-v

""', .J

r,

c +-

r

h

E.. sc.

+- r..

remedy to the current
in Kenya.

socio-econo-



1 = we bueze B. • It CO'1stitut iona Lism in the .umergent 5 tates II

London Hurst, 1973. pg 3S

2 = \hear9 K.J. Modern Constitutions Oxfbrd, 1966, Pl 11

3 ::: De Smith "Constitutional and -dministrative law
Longman London, 1973. pg 17

4 = Ralph Instone liThe archaeology of Companies .d.ctltH.L.R.
Vol. 25 1962, Stevens, London pg 406

5 = Ibid pg 406, pg 36

6 =Stone Julius ItSocial dimensions of la-\<!and Justicelt

London, Stevens 1966

7 = c av i gny C.Y. "System ')f!lodern Roman La v" (quoted uy
Lord Lloyd of Hamp st.ead in Irrt roduct Lcn to Jurisprudence"
pg 563)

8 = Supra note 1 pg 8

9 :::Supra note 1 rg 10

10 = Nigeran ConstituioD preamole

11 = Uo S. Comstitution preamble



CHAP'TEE o N" E

Ngomo D. r.x
G34/' 046/79

THE .r3 A S I S o :0' AUT 0 C H rHO N Y

1) INTRODUCTION:

Ideas and phi' os cph i es do not ex izt in a vacuum but find their

rel evance and the standards and norms by wh:ich they are judged, and

maybe discarded, in a oc i a'l set uj in a oefLne d historical era and

at a defined geographical place. These ideas may be adopted by

another people because of their suitability to that other people's
l-i1;) f

society and becaus e of the 1 ikel ihood that IlPhi' os ol,hy wi l t s ot ve the

contradictions and pr cb'' ems of th a t s oci ety , And so it is wi th

autochthony.

Autochthony, I venture to contend, has its roots in Germany and

was represen ted by the figure of F. G. Von Savigny who 1 j ved f rom

1779 - 1869 when German was under the high grip of the Roman Jurisp-

rudence. So Savigny and the Germans in general in e' VOlving the

doctrine of autochthony were reacting to this dom=-nance of their

societal arrangement by the Romans, indeed the Gnrm·· have been des-~ '-nS

cribed as,

"the pe cp e of the romantic coun ter+revo'' ut i on against the
rationalism of the Enl ightenment of ••• the mystical upri,9ing
against .in t e't t ectu a'' c'l a ri ty" 1

But it wasnlt for the mere love of a revoJution that the ideo-

logical savigny-led Germany rose to meet the cha'l l enge of Roman

dominance bu t a reafization that Germany needed to be freed from the

sh a ckl es of Roman law which vias be c orn ing Lncr-eas i.ng" y devoid of

remedies in German society. This idea so influenced Germun that one

writer said of it



"No doubt, this s t r ang e Vo'k, li!J.ich hc s h.zun t ed the soul s of
its sons wi th the u nc ont r-o't t a b'' e j.e r si et ance of a ghOdt, ha s
denied i tsel f the "pr e sen t " not on' y for tne sake of j ts
"be conn.ng" dud me s s'i an i c f'u tu i e, but a' ",0 ill its a r-cha i c
f'a i t.hf'u't ne a s to t.he mytho' ogi ca'' past" 2

The reasons th t made t ni.s phi' OSOIJhyof "Vot k ge i s t " so s t rong

cannot be .inm edi a t e t y b'rasred ex cej t vh en one r-es or t s "to the

hjs~ori0a', so~ial, eco!1omic 1::.nc.r a'itical influence::> of Germany

Autochthony as

experienced in Germany hau its origins in tne Nat ur-a'l 1dVl theories ~

r-ampant at that t u.re , Thus here I ern going to fl as hb ack in a
t,

brief form at the development Jo Natural law ul to the time of the

Historical school of thought which WCl.S in the mid d" e of the 19th

century

Stone has aa i Q;
"The call for a more a ccu r-at e history is, in a real sense,
al ways a cal " for a re t urn from myth to re a" i ty,; from
ac cep tanc e of certain facts as the rel evant ones, to a
r-eoj.ene d Lnqu i ry as to what facts actually weJe re t evan t ,
'Nhat is t ru e of history general' y is true of the history
of 1aw•.• it ah ou" d not be surprising. Therefore to find
that the hi s t or i ca't s choo't of J!J,niors •.. p i oneere d .i n the
first part of the 19th century, some of the basieground of
the modern inquiry concerning law in society"3

This need for a more accur1::.te all-'ication of the law and tne

modern inquiry concerning law in society was tne attribute of the

historical scho~ of thought. But the callis made here to the

r-ea't Lzat i on that there must h,;.ve been instigation to this vision,

a motive to thj s reform. This is to be found in the s oci a'",
economic and pOl i t i ca t set up of ta e society be r'or e this period,

tiis is going to be ex arn i ne d in ue ta i ' here ,

The hi s t or-Lca'' s ch oo" of tnought gave vent to the s oc i ot ogi ca t.
school of t.hough t whj ch, as stone says in "Social Demens i ons of 1aw

and Justice" conquered the j.r-omi s ed 1and. 1t rounded up the dis-

covery of a peo],:.,'es consciousness. 'I'h i s SChOOl of t.hough t sprung

up as a ccns equ en ce of apjar errt conf't Lct s jn the ill 1 ing c" ass in

German pa r'l iament and thus its inabi' i ty to rerform its functions

property. This school wi" be also inspected here.

But the main aim of , ooz mg in detui' at t.he s e school s of

thought wi " centre on their c ont r ibu t ' on to autochthony as the



central theme of a people's will put into enactment and
?1n4

enforc~through the courts. The main here is to show
fl

that the contraditions _which existed then, were, as the
ones existing in the Kenyan society now, a result of
the fact that the poeple's common consciousness is dis-
regardEd. in most enactments and that to resolve these
conflicts this factor of the common consciousness must
be paramount.

ii) Development of Natural law upto the historical
school of thought;

"The history of all hitherto existing philosophies ~s
the history of class struggles" 4 This idea pervades and
straddles the natural law in all its history. The only
moment of tranq~ility and serenity is the instance of the
communal ideas of Natural law amongst the Greeks in their
early stages where philosophers then vie~ed the cosmos to
be in unity. The society was characterised by people
living in scattered areas but livinS in har~ony for
there was no competition in trade for the mOue of pro-
duction was one of use - values only and nothing for
exchange-value.

Thales, one of the thinkers of that time who was
concerned about the origin of matter said that things get
th£~r being from water, and because water is universal
therefore the communal living was intergrated in it -

"Thales' idea led him to getting a notion perhaps
from seeing that the nutrient of all things is
moisture and that heat itself is generated from
moisture and kept alive o~ it (and that from
which they come to be is a principle of all things)
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He got his notion from this fact that the seeds of things
have a moist nature and ~ater is the origin of the nature
of moist things" 5

He also lived at a time when there was not one god. This
was the early 11th century B.G and there were gods for every
kind of activity and natural activity that took place in the
Greek community. There was the god of rain, the god of drought,
the god of day etc. But the king of them was ZeYs. \Ianinne-
terminate infinite out of which all things co.ne" 6. he was the
source of justice, of natural law.

Heraclitus about 504-501 B.G popularised the idea of one
god. At this time city-states had began. Slavery had set in.
Heraclitus belonged to a new generation of aspiring slave
owne~ who wanted to turn slavery from a domestic affair to a
public institution. This idea was not very popular and made him
such. So no wonder tis main aim was the unity of opposites
which he believed existed on the tension of opposites. He was
looking at the tension between sLaze ownes-s themselves, and between
them and the slaves" 7

This is yet another milestone in the submission that natural
law developed because of class struggles. It would change either
in support of a new development in society or as a reaction to an
unpopular development.~ So when here Heraclitus argueS that;

"God is the universal reason, the universal law-immane~t
in all things and the reign of una~terable law, being content
with the necessary process of the universe and not reboiling
against it, in as much as it is an expression of the all-
comprehensive, all-ordering reason or lawn 8 he is saying

that there is need amongst the slaves to be obedient, and
subservient and to accept the existing system that enslaves them.
He is supportine the status g~o.

So natural law developed from communalism, ~here there was
co-existence and mutual accentance. Slavery sets in and with it
a change in the general notion of natural law. Plato who lived at
this time advocated the demand for the rule of the best. he
said that men were created for different function. liis cele-
brated statement on this ran thus
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"You in this city are all my brothers, but god as he was
fashioning you, put gold in those of you who are capable
of ruling; hence, they are deserving most reverence. He
put silver in the auxiliaries and iron and cooper in the
farmers and other craftsmen. For the most part your
children are of the same nature as yourselves" 9

He was advocating rule by the mighty slave-owness. At his
time thens had been conqured by Sparta and its allies. The
rule of the best of the slave-owne~ WDS according to plato the
mighest of law

tlUntil philosophers are kings or kings and princies of this
world have the spirit and power of philosophy, and political
greatness and wisdom meet in one, and those commoner natures
who pursue either to the exclusion of the other are compelled
to stand aside, cities will never rest from these evils-no,
nor the human race, as I believe and then only will this our
state have a possibility of life and behold the light of the
day"
What was taking place in Greece was also happening in Rome

concerning the development of Natural law. Cicero (106-43 B.C.)
was a Roman lawyer who contended that

"True law is right reason in agrRment with nature; it is
of universal application, unchanging and everlasting; it
su~nons to duty by its commands, and averts from
wrongdoing by its prohioition ••• It is sin to alter this
law, nor is it allowable to attempt to repeal any part of
it, and it is impossible to abolish it entirely •.. And
there will not be different laws in Rome and at A£hens,
or different laws now and in the future, but one eternal ~
and unchangeable law w Ll.L be valid for all nations and
all times, and there will be one master and ruler, that
is God, over us all, for he is the author of this law,
its promulgator, and its enforcing jud6e •••" 12
To justify themselves against the slave-system they divided

law into two classification i.e. Jus gentium, which was natural
Law which wa s thot part of the law that they app lied both to
themselves and to the foreigners, and Jus civile, which was positive
law, man-made law. This was the law governing the relationship
between the Romans themselves. fhis prohibilites slavery but not
Jus gentium which was the law under which they enslaved people. *

There is a period of silence as far as natural law is concern-
. t These are the so called Ildark agestled when religion domlna es.

and they fall between 400 .•D. -1000 A.D. They are influenced
by what was happening in the previous three centuries when the
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whole Jurisprudence in both Greece and Rome was influenced by
religion especially Christianity.

Jesus who was born about 4 B.C. contributes much to the Juri-
sprudence of that period. He advocated the idea of one god who
was the ut.timate LawgLves., The slave system then was established
and the ~oman rulers did not like his anti-establishment teachings.
But this foundfavour with the exploited slaves and the general
proletariat. The church under his influence became very strong
and the cl~rgymen took pmJer to decide over matters in the state.

Natural law, through Augustine (354-430 ~.D.)and the other
"church fathers"ie. Ambrose and Gregory, advocated that man commi-

itted the original sin and thus it was hard to realise any good-
ness in man so to nelp man attain that goodness the church had to
interfere with law and property since the church was the guardian
of the law of God. The pope had the final aut.hoe'tyin the
interpretation of'the law.

The evangelical interpr tion of natural law is that human
law is something ordained to an end. But clergymen believe that
in order to be useful, human law must co~ply with a certain
standard, higher than the ftrt~f{a.'l~switbin its lim its. This
measure or the barometer thereof is said by St. Thomas Aquinas
to be

"t.wo fold, that is, the divine law and the natural law" 13

According to the clergy, natural law emerfes in man with the
perceptions that natures are at work of a supreme intelligence,
that they are ordered to a co~mon good transcending the expedienc-
ies and mere utilities of life

lIthe common good in which all thingo share is communicated
through, creation by God's compliance as it were the
eternal Law , 14

This state of aff~airs continued until th0 middle of the
medival period wren St. t omas ~quinas (1226-1274) comes up
with his four divisional of the law, namely Lex aeterna (eternal
law), lex naturalis (natural law), lex divina (Divine law) and
lastly lex humana (human law) In his "Summl).t Theological! he
explains that in order for law to have validity it must comply
with reason. So arbirary oppression or blasphemous law luck
the quality of law. **
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By this time the state has began to question the infal-
libility of the church and actually rebel against the idea of the
church interpr~ting the law. The fsudal system is in the process
of waning away and to strike a balance between these two cont-
ending camps it is said that Fope had Jurisdiction to interpret
spiritual matters while the monarchscould interpret secular matters.

His idea about property is tgat it is a natural right. whereas
property had been held by the church fathers to be sinful, Thomas
doesn't think so and he distinguishes between its acquisition,
wh~ch he says is the province of human +aw and is not a sin, and
its use,which is the affair of the church and is not sinful if
used for the benefit of others. Ownership of privateproperty is
springing up at this time and while earlier property was in form of
slaves now property is assuming substantive character.

Next came what is commonly called the classical era of Natural
law. Rampant at this time are the social contract theories. The
state after'acquiring supremacy over the church becomes monarchical
and it is this monarchical nature of the state th~conceptions of
social contract is reacting to. these can be periodised:

a) Period immediately after reformation which is characterised
by mercantilism in economics, absolutism in politics and protestan-
tism in religion. Here Hobbes, Spinoza, Hugo Grotius, Samuel
Pufendorf claim that the best guarantee for Natural law in society
is the wisdom 8nd lack of restraint of the monarch. The~ are
clamouring for absolutism. 1

b) After these come Locke and Montesquieu who take a more ra-
dical view of the theory of social contract. They advocate that the
surest guarantee of natural law is some form of democratic represe-
ntation for it is the only way of protecting subjects from the abs-
olutism of the mornarch.

The theory of social contractupheld that man in his state of
nature is either essentially evil or essentially good but men get
together and form a contract. This pact between individuals they
call ~actum Unionis to live together in peace. Historically
these individuals either si~ult~nously or consquently transfer
their contract to the sover~ign - this pact they call Pactum
subjectionis.
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The sovereign in exchange promise to act in a accordance with the
will of his subject and for their good. Consquently if the
sovereign doesn't live up to his promise then he has breached a
cmntract - a social contract - and the subject can disobey him.

At this time capitalism has got hold of the society and
there are wealth rulers and poor subjects. The mode of exchange
is, as said above, capital. Politically there is a search for
political dominace by monarchs and socially relations are §trainad.
Some lawyers aee arguing vehemently in support of the bourgeoisie
and to the subjection of the prole~ariat. Natural law failed to
bring a remedy to the strains. rime is ripe and long overdue
for ~hranswere to the social strains. It is an ideal ti~e or
Sav~gny to assert is Historical school of thought.

iii) Basis of Historical school of thought;

n It 'vas the R01l1anlaw••• which vias received Into Germany in
the a~ourse oI the tifteent1 and oixteenth centurJes. It
coul.djhad Ly have been ot:1er',!ide,L'orthe recept Lon itself vlas.fhi-
work of Lawye rs rather t1m.n r'u Lers, and t ros, l],'.r~·prs*!hM
~t 61. ~.1.u.~Lr .~, 2.l1 Italian schools or at least in Italian

II 15 .methods •••
The Germany Jurisprudence had been perneated thDroughly by

Roman law and practices especially in the fifteenth and sixteenth
centuries. This was the law that was also practised by most of
Europe since the Roman conquests and the subsequent influence of
Roman customs and philosophy over the conquered ~eople.

It should be noted here that the law applied to the Germans
was a law that had been founded in the beginnings of the Roman
dominance of Europe between the fifth century and sixth century
B.6. and it fitted the mode of production which was prevalent fun
those centuries anu it remained to be seen whether it could still
be adequate for Germany(@in the sixteenth century. Politically
the Roman emperor wa~the~laiffiing, as a political weapon,
continuity of autbority ih ancient Roman precepts. In this
context Rome managed to dominate European Jurisprudence for long.

Rome was able to dominate the European countries because,
firstly it had a natural advantage of a developed system over, -----
the comparatively primitive ,feudaliseru law of the European
tribes, for Roman law came to ~urope in its maturest form.

n fter a thousand years of juristic adaptation,
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development &dd refine~ent to meet the needs of a great
imperial and conmercLaI cIvLl.Lza t Lon't Lo

Secondly, there va s the in+e/lect'J.alcioverne rrtwhich, as part
of the renaissance made a training in the o.nan law a part of
the stable culture of the literate European, and elevated it to the
status of "written reason" the f rarnewor k of all thought on law
and politics. Thus as stone puts it:

"This combination of forces, then, not without some bitter
popular resistance, led to the tLorough consolidation
of the position of the Roman law. By tre linenteenth century
it was in force in most Germany states as their com.non
law alongside the varied local lawl111 17.

'J~hesewere the circumstances surruonding Germany at .he time
of Savigny and his followers. Roman law was expressed and treated
in isolation from the Roman society from which it had sprung. This
found favour in the philosophy rampant then, that of Natural law.
Natural law was viewed to be universai and unchanging and not
made for a particular people and as such applicable to all peoples
regardless of their social beginnings. In the words of ~icero

II True law is right reason in agreement with nature; it is
of universdl &pplication, unchanging and everlasting •••
It is sin to alter it, nor is it allowable to attempt to
repea 1 any part of it •••and t:lere"i 11 10t be lL"'_erent
law in Ro~e and in dt~ens, or different l~ws now Gnd in
the future, but one eternal and unchangea bLe law will be
valid for all nations at all times •••11 1~

As long as this philosophy was ringing in he ears of the law-
yers and rulers then Roman law, ap~lied outsid~ the conditions
of its origin, found fertile land in Germany society but the more
divorced this Roman Im"J becasne from its ori:inal found, it
became correspondIngly adapt.ed by contemporaneous discussion,
interpretation and aPrlication to t~e social conditions of pos! •••
nedieval Europe and the more obscure the origin ~oman social context
became.

"The beginninG'S of the school of historical law in Gemany
are oted i~ their im~~diate origins, in a reaction
against its rationalism, asainst its universali~m, and
against its individualism. instead of pure ratlon
covering the vc: d anr ti ~,evl t.h its.system of ra~ior:al
rules and proceding from enl returning upon.the ~ndi- .
vidual there was to be subsituted the Vo elst, lmmersedin
the hi~torical flood of its m111 particular deve lopment.
and immersing the individual in the movement of its own
collec t Lee life II 19

Rousseau was one of the poerle who contrihuted much to this
lew way of thinking and tried to reoganise peo~les thoughts for
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the structure of natural ImJ and redilect teem towards t he idea of
the popular will of the feople as the basis of the law that was to
govern them

11 Rous s eau , •• pr epared the i..J4-Y f'or the new styLe of Ger::l8n
thouzht which w~s to divines8 the folk-persons and to
historicize law as the ex~ression in ti~e of t~~ general
will or consciousness of right which ~roceeds from th'tpers on. II 20

Looked at from tLis level law acquires a nevi identity. it is
not divorced and extricated fro~ the histori~ol and social basis on
which it developed and acquired its character. Le~al rules lose
their mystical look and hre ves~ed with a new meaning. The
popula can identify themselves with it for in it they fi~d an
embodiment of their values of life

»The Volkgeit~is a literary movement; but it is a literary
movement 't•.lit.:1an Lmmanent ph i.Los ophy of its m·1,1. J.'l1~,t
pni Los ophv .l"; d .)l,.l.L::>..)_I;..Jl./ J" v~l:: 'r? .. q . _ ).;i.'""; -"'1':":.1
~ .. v.> ..~ •...·"'l •••••. _l -' ..... )"Y' -.t_ \,J.' "1.1Ce; wh i ch uttars itself
throu~h its lan~ua~2 in folk-son~s ~nd ok-tales; -nd
which sets the folk-tunes it has cOillposea"21

~.
. i.l,j J c.; N~, l..~' 1 L ~ ·i.

as being unreclistic and asseted that
"hI' law w's originally formed by custom and popular

feeling. next by 1uris~rujence-thqt is by silently
operating forces. in any scheme of t.hou jh t wh ich r roceeds
on the premiss th&t tho social li~e of maa is the life of
super-individual entities, the introduction o~ the
Volkgeist into the theory of law will always continue to be
regarded as the startin~ point of a deeper and profounder
theory of societyl122

For Savigny, however, the true nature of law is best seen in
customary law

\I All Law is originally formed in the manner in which in ordinary
but not quite correct la~gu~~e, customary law is sail to ~nve
been formed; t.at is, it first formed by custom and pppular
faith and only then by Juristic activity. Everywhere,
therefore, by internal, silently operating £,p\versand not by
the arbitrary will of the lawgivers'23

It is seen here the close ties between law tne customs and
culture of the peo~leQ ~t is o~r contention b0re th3t it is this
theory of law (the historical school of thought) that gives the
most 3ignificant basis of law in society. All else would be
wanting in quality and would not moat face to face the direct
demands of a particular SOCiety. IL would be regarded as forei3n
since the people do not identify witb it. it is essentially the
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Lden s inherent inl-ne historical s choo I offhought t.hct are resu-
rrected in the notion of uutocht~ony. Before we engage in b

look at this notion we must analyse in brief the sociological
school of t.ou~ht which su ceedel the hi~torical school of
thou7Lt.

iv) The sociolo~ic~l school o~ ttou-tt;

AS a result of the successful caElpaign of the advo 'tes of
the historical sc~ool of thousht there was a split in parliament
with one camp upholuing the notion of Volk8eist in all lpgisla-
tions and theotheradvocating the continuing of the old s~stem
of Roman law. This had the unhappy result t hat the ruling cLa ss
be~an to be outwitted since it could no lon~er rely on parliament
to deliver the political goods. The bourg~isie had to find an
alternative.

fhey turned to the judiciary to rescue them ani began to
campaign for a juige-made law. ~~ereas earlier the judges were only
interpreters of the la~ they now began to loo~ deeper than just
the interpretation, they began to look at the social iillplicatio~s
of a case. They began to loo~ at the social operations of tte law.

This sociolo~ical school of thoug t sprung under such
conditions. One of its promulgators Roscoe Pound says,

"Law is the skeleton of socialorder, a delicate mechanism
of social control for adjusting relations and ordering
conductlt24

But Founds MOSt celebrated phrase is II :Social Engineering"
by which he meant that law is the oil by which parts 0; an
engines' rrtct t on is rcduce.l, ..Lt.hout it the engine (society)
would have so much frictLou t\~.C it woulJ grind to a stop.

"Social engineering was a misleading phrase; for Found it
was descriptive of a neutral process rat~er than prescr!ptive
of pragmatic refor~. It ~eant only t~a~ law was shaped ln
accordance with social ends •••1125
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Though the bourgeo!sie ~as usin~ tbi concept to achieve
evil ends, it had in it ~ore lOolc and Jubstance. Law
should be seen to reflect the popular ~ractices in society
and to cont~ol the relations of indivi1Qal~ in society and
aimed at achieving the maximum ease by which these relations
can be operative.

80 it is contended here that law should not be
static but should be develo~ed by judzes 3nd even rarlia-
ment in order to meet hang'ng social needs. taw is not a
closed system of definitions, rule's of o~eration and
substantive major premises but s~ould be a reflection of
the social relations. But such changes it is contended
should not be haphazard or e~otional but reasoned and
contemplated upon in view of the customs of the people.

The socLo l.ogLcaI school of t r.ou ght end its predecessor
the historical school of thou6ht created a renewed interest
in law and its function in society and achieved a new stand-
ard in the reawakening of schol~rs anJ le~al writers to the
fact th~t these schools of thou~ht ~ay have led to the
conquering of the legal :ro~ised and. ~tone puts ·t
dramatically:

"Hd st orLcaL JurispruJence ••• not on Ly led the
jurist t.owards t.hc prom lsc 1 Land ; it aLso reduced
the ~ain forts of it~ exis~ing occupants. ~t
played the role of hoses, and in ~art at least, of
Joshua as w?ll. But it WdS ~ot to be under that of
sociological Jurisrrudence that t~ :r~ ised l~nd
was to be concuc red arid occup Ied" 26

This meant that thede schools of thou~ht le1 to ~or8
equality ~~ cla~s stru::les un~br the reco~nition o~ law ~nd
thus it meant a thr~at to the 54pre~acy oI ~he bourgeoisie.
No wonder, ther~~ore, th.t ma~y cri+icis,s h~ve ue~n levelled
against these ideologies. These are critically examinpri
in brief here below

v) i1. crLtLcaL look at . h:...,Cschoo lc of tb.oug~~ in
relatiun to ~utoctthony:

The crLt.Lcs of this doctrine of aut cc+t.hony in a bid
to render tho same ~ea~in~less as~ert tLbt thA writers of
of this pe rsuas f en 'seem t o sssume t n- t C".l"""V ~Af"" I>" is in
some wayan identifiable entity, 'lith a ~orporate convic-
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tion or will of its own

»But, ••• , it is i~rlipd that the notion of a people'
is a perfectly definite 0ne that C1n be ap~lied to
specific groups whi~h possess this mysterious
collective consciousnesslt 27

But such a criticism is a half-hearted atte~pt to
mystify the fact that ~hpn 3 people havA developed together
under the same enviroment01 thrusts cni social strua~les
they endeavour in a like manner to manouvre through these
threats and in the process acquire a consciou~ness and
will that is only akin to them only.

Another criticism levelled uron this doctrine is that
owing to the complexity of developed law the precise details
of decisions are a specjficallv juristic task beyond the
scope pf the popular consciousness. They are saying, in
other words, that modern disputes are so complex that it is
beyond the scope of the indep dent will of the people.
But they turn a deaf ear to the fact th~t Malinowski, 28
and Hoebel 29, in a renewed study of ~ustomary law
amongst the Barots~ and Swazi tribes respectively have
shown that custo~ary law developed in the ines of the popular
consciousness of the people is able to combat even the ~ost
recent and modern complex cases.

They should also tlke note that such law which is
reflective of the popular will of the people and autochthonous
in nature is not static but that

"C:ustomary law embodies principles of Just ce that
can be app lied to new i'orns of ~rope rty • These
princilles like any other may be modified by the
courts to suit new sit uat ions '-if the ~ ourst are
manned by t.ho.,e wh o have stufi8d cus t o'uar-y Law
and not abhor its 'alue systemlt 30

Yet another apparent defect in the doctrine of autoch-
thony in the min~s of its critics is, they say, that it
underrates and underplays the importance of legislation.
~hile they concede thst a progressive society has to keep
ad~pting the l.~ to fresh socisl ~nd economic conditions,
they asset~that legislation has froved the essential means
of attaining this end, ~nd that

ItThose ','h 0 ex erc i se the LezlsLative aut.ocht.hony
, 8j::F e
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have fr~quently while rayin~ hsef if not lip serivice
to public orinion, to provide a lead in ~any d r2C-
tions vhere the puc Li c is ccnf'us ed or undecided,
and even in some cases where these may be widespread
hostility to a proposed rei'orm.\I31
This is the very Id~a that this ~ork is against for

every legislation must be clearly aligned to the po~ular fe-
elings and customs of the people and these are not as the

01above quotation says \I ~onfuse"(,,undecLde d'' but is clear
and unmystified as I have earlier shovn , To enforce a
legislation "wher-e there may be w ldespread hostili ty'' would
be dictat(j)l'ialand aimed at suiting a particular people and
would serve to enhancE; cl3.sSdifference~ in society •

..J..rntcltIt has been shown th;.;.t these criticisms do not ~
the core of the J.octrine of autochtnony and that they arise
out of a misconce tion of what the doctrine aims at.
1hey can then he disregarded as unfounded and misleaJing.
fhe' also arise from the proponents of imperialism who for
their own selfish ends wou Ld want to vaq little attention
to the papular consciousness of thepeople.

vi) Conc1 LlS ion;
The preceeding pages have tried to show the

fre~uent change from ~atural law where there was a belief
in the metaphysical propounder of law which could not be
abrogated and how this fitted in each succeeding period
with the social and economic mode of production anl upheld
the status quo upto the time of the historical school of law.
Th~ school turned the tables and appe~led to a scrutiny
of a basis of law in the cust?ms of thepeople and then the
sociolozical school of ~~~t that said l~w ShOLld reflect
the social order.

'wehave aIso seen how cri cs of the doctrine of autoc+-
thony bave tr~d to render the doctrine ineffective and
unsound. But this has not achieved its desired enJ. It is
contended here tlat this doctrine is theonly rational basis
of law and without it then the popular basis of law is lost
and hence law becomes dictatiorial bnd oppressive. Since
it is not based on the popular will of thepeople then the
people rezard it as foreign and do not ijentify lith.



This po~ular consciousness of tre ~eople can~ot be
suppressed by any for8es be ttey internal or GX~3rnal. Ihus
when law stops being rooted in t he land whe re it is being
applied we find that there appears, inevitably, social,
political and econoTiic strains and drifts. There cannot
be a long stan1ing bridoe to these strains and the result
may be destructive to the powers that be and also the
sys em. A remeJy lies in the realisation that law has to be
rooted in the customs of thepeople, in other words, law must
be autochthonous
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INTRODU,jTI01:

In my first chapter I discussed in so~e detail so~e
Eighteenth century Germanic philosophies, namely. The
Historical school of law and the Sociolo~ical school of Law ,
as the basis for the present doctrine of autochthony. The
circumstance which led to such philosophies were also touched.
In this chapter I am c~llin~ for a leflection of focus from
Europe to afric3 ~~~ particulorly Kenya ~hich is the arena
where autocht~ony is to be r~t to the test ond scrutinised.

In the introduction I contended thpt Constitution based
on the peoples com~on cons~iousness will reflect best what
goes on in society an1 will find identification with the
people since everybody sees his interest which, in the
rtfrican context, is the inter st of society represented
in it. Sin.~,

"It cannot be 1isputed th~t a m jor cause of the
collapse of ConsitutionDl ~overnment in ~any of the
new s~ates wgs the general lack of respect for the
Constitution among the populace and even among the
politicians themselves" 1

and since in the consciousness of +he reo~le
"The stc::teis itself alien, if also a beneficial

cre&tioD; its existence is char&cterised by a certain
artificiality in the eyes of V1e ~80I;le and it..e-:i:/.1
remote from t:leir livas and t.hou-trt" 2

and because this is caused by the lack of autochthony
in t'r:estate (',ndthe cons t i tution; T,he first things we
are going to examine are the customs and tr~aitions of the

eny an people t.heabsence of wh t ch makes the constitution
alien and artificial. These customs are ~oing to be looked

JlJC('a Iat in their ~"~2i:::.-=l, politicaL an-i eco-iom.i c aspects

I+ '1.-1asea r1ierj) S 2 id th.)t the his j- 0ry 0f Kp nya ant esp...
ecially the third to the sixt~ cDcades of this century is one
that h&s a com~on denoninator of violonce oni strubgles

" ••• The minda of the Kanyan people were turned toard
violence and revolt by the rreachi~-s 'nd political



agitation of ~en suc~ ~s KpDyctta, Koinange and
other .:\:.- • U. Leade r-s•••!l3

There are many reasons lor sucij conflicts at th1t ti~e;
politically, A~nya was under forei:n do~in~nne and the
political voice was suppressed oy diplomatic and forceful
means, socially, the inJegenous people wer2 ieprived
of s00ial togetherne~s.Zconomically, the white man had t2~en
all the good ~ure land and alienated the white hi~hlands to
himself in comrlate disregard of the african. Those were
issues that called L'or imme.liate attention by the Kenyans.

But I am 30ing to co~tend here thpt these social, poli-
tical anj ~conomic factors had a confluence in the desire
for recognition o~ Africam ri;tts. In other ~ord the
pe op Le \'Jeresee kLng "or recognition of their customs and
p rac t ece s as L e ba sLs f'o r the ;o'J,C;rnInentthat V:~S seeking
to rule them. They ~ere seeking recognition of their values
as the determinin3 factor of the le~islative and administrftive
activities go i n.; 0:1 in the cou-rt ry ,

The conclusion v t L: f'or-us on the expe c t ency of the je oj.Le

for independence as tl:e t urn ing faint of the trend in the
colonial t.Lries, the C'·'."'ctncy "or Ln ie pe ncence a., -'--he
res-'--ore+ion:0 the reop:es value system ~n' the ~tt2in~ent
of the cons ci ous ne ss of the 1"J80.:.-le.I w Lll, analyse h ow the
people SC:H'! inrlC)J-lendenceas the f'u Lf'Llnerrt and the supremacy
of the peo)les common consciousness or, in one word,,
autochthony.

11) Keny2.s ::J.utocht~onousbackground;
a) ~ocial or~anisation

Before the disruption of the traditio~81 ~ay of life by
the colonialists in Kenya the indigenous people had a
complete social, politicol cn~ econoLic system.

The .:.'irstsocial entity in Kenya wa s t.he family wh Lch
was knit t.oge t he r by virtue of belonging to the same p arerrt s
or gr rndps+en t.s, But the 'liord"Fam i Ly" in the li.frican
context is broade r t.han it is in the en:::;lishsense,

"The family extend to the villa e so that all one's
fellow villa:ers may be rC~"rded as cousins or even,
quite common Ly , brothers arid si cters s "4



This makes probable a family in the African sense to
consist of quite a sizeable number of ~eorle. These people
share the same feelings and h've the same social outlook.
They have a common economic and political view since they
fight the same com~on enemy in life Marwick says

" •••One ea~s and drinks and talks and vorks and plays
and hunts and perhaps fights, alongsidethe same set
of pe ople. This constant succession of face-to-face
relationship covering ,a~l the activities of living gives
to tribal life a ~te~ quality ~nd makes the rules
governing the ~or~al relationship between peofle
particularly important. " 5

The clan is the second social enti~ty in the rlfican
society and this ~o~sists of a numoer of fa~ilies of the
same lineage. Perhops this is ,hot Simon and Pheebe
Ottenberg mean by a "Corpora te grcup"

• he term is used in much the same vlay as "Cor-por-a t Ion"
in the dictionary sense, that is, a ~roup of persons
having an identiy, ri7hts, and obligations distinct
from those of the individuals who make up t.he gr-oup" 6

This descr~ption would fit a clan very ~ell but in
the ~frican sense it yould 31so fit the o~her bib;er social
entity, the tribe. But rerhaps ~hen one t~kbs a count of
the social groupin~s in the bfric&n society it will be
better understood as the group betveen the family and tribe
which has ddministrative powers over the families that make it.

"hn important charactersitic of ~frican of lineages
and cIa ns is that their membership indudes not only
the living but the dead also. For death signifies
not the end of existence, but rather a change from the
corporeal to the non-corporeal" 7

This inclasion of the dead ~embers of the soeity is
more pronounced at the clan level ~or the clan are members
of one descend~nt.

The div· ion of clan makes administration easy ani sur-
veillance of each individual member of the clan simple.
Social order i~ of utmost i~p6rtance Gnd since a persen finds
his identity (even as an individual) in the society dissidents
are very few ;.neit'ar between , Ihe clan is more tied
together by the fact that hey engage in social and communal
work together. This communal "orld involve cultivation,



hunting expeditions, clearing sha-nabas etc. 1ribe, 'I'rLs is
made up of sever~l clans which are also re10ted by blood.
The tribe has the ultimate administr3~ive powers and undertakes
at an advanced level sociel aor;doisations and even ~hen
the need aris':::3defcu-::eoeasures

n ••• Its adult members come toself&Lerfrom time to time
to carry out some corporate oc+ion; ithas a chief or
council with the authority to represent the group
as a who Le ; it owns or controLs property as a gr-oup"8

Each tri~e has a chief who is the reprssentitive of that
particular tribe b~t he has little discretion since everytting
is order2d by custom and the valued of society. The powers
and authority of edch chief is also Jelesuted to each
councLl, of elders f»i,ichrepresents the cLan , This is Going
to be looked at in more detail later.

II An Lrapor tant chcracteLs tic of tbe corporate
nature of linea;es and a v.lue in Kenya is tha~ tb
an outsider one member represents -:11eentire grouj 19

This is the extend of the ~ay in which the African
identifies himself as a unit in the so-::ietyuno also the
socttty sees its me~ber as itself personified that it is ~ard
to draw the ~istinction line.

Of value also in the .-I.:!:'ricansociety is the system of
a ge-cg r oup

uUnderlying regional c:.ndarc:aldifferences a broader
unities. Such elements of culture as unilat~ral
descent systems the reli3ious im~ortance of the
ancestor ••• and the consequent Y'Pspe ct fo~_~pe as
evidenced in ~he rule of senior members of ~ ~iven
grouping, or found e7srywhere. The stress on age
differences underlies the institution of age grades •••"10

This is not 'dthout a pur i.os e since it helpsstrengthen
relationships. d:e is e uated to wi dom and kao~ledge and
experience and since these virtues are embodied in the person
who is supposed to emanate them then that person ha~ got to
be respected. llfricans seek for perpetuity and as such
marriage is grantsd utmost respect.



"Filiation -nd des ven t may be t.hough" of as giving
a society continuity throu~ht the birth of new members
and affinity as the way of 9rranging for this.

arriase a~3ures an ordered means of rroviding parents
for potential m8mbers ofthe descent groups" 11

So it is by the obscrv'nee of:mem~2r being a strict
adherent th3t the societies sh~racteristi~are perpetuated

n'embers of the African so~oity feel t~Air unity and
percei ee their CO,,1,TIOnint ~rst,:,i1 sy nboLs, c.nd it is
their cOdmpn intarest in ~ymbols wh':'~hmor~ than
anything else gLves t':eirsociety cohesion o.ndpersis-
tence" 12

and by symbols he means
" •••Hyths, :i"tions, i03mas, ritual sacred rlaces and

personsu 13
These symbols represent tbe u,ity and exclusiveness of

their respective gro~ps. These symbols are regarded,
however, as fi,al values in themselves. And by these values
and sydbols the social life of the ftican is complete and
not lacking in ~any things.

leed any more be sail then to ~8ke ~hQ social life of
the African more monu tal? Need it be stressed any further
that thoujh the Law may hot show it the Kenyan society Has
developed? The contention i,:,CO~i lete tha t if the-re'vas '10

autochthony of the Constitutiom it is not beCause ~enysns
lacked a developed soc~ity. lhe political awareness is
looked at the succeeding p&:es.

b) Political; organization;
U&l.n'frican ruler is not to his people merely a person
who can enforce his will on them. lie is the axis of
their political relQtions, the symbol of their unity
and exclusiveness, and the pmbodiment of their
essential values" 14

It can be seen here that the~e i~ a close relationship
between the political element in dfrican society and the ocial
and economic aspect s of the socei ty ; But these are not
forced on ~6ffi by their leeJeI'Sbut find their values and
expression in tke customs &nd ~ractices of the people.

The A~rican soceity wa~ headed politically by a chief;



liThe chief must ••• protect the rights of his subject,
provide justice for the injustice and oppressed
and punish wrongdoerslt 15

The chief in most of the places is an old man and
has a lot of r:spect accorded to him since it has alr~ady been
seen that age is associateJ, correctly, with wisdom and
experience and knm ledge. But the chief is not left with
everything at his dispos~l and discretion since

"Both he and the heads of all local segments (clans)
should see that such loc~l segments are satisfactorily
governed by their rulers anj they govern against
gross abuse and incopetencetl 16

The chief also, as thehead of the tribe, is their
representative in external matters where he represents the
inte ts of the whole tribe

liasrepresentative and spokesman of the tribe, he
deals "J ith external reLations. He commun lcajrsT:J i th other
chiefs on mattersof mutual concern, and receives
and entertains them or treir messengsrs should t: ey
come to see him" 17

The political heads are also the Judicial heads
n ••• they (chief and heads of clans) have their ovn

courts, v It.hpower to enforce decisions and to co npe L
the attendance 0';:' Ldt Lgarrts anc w t t.nesses" 1

IBut the chief Ls the hluhest court to wr.Lch appeu L ~ Prom
the verdicts of ~ll other :nd

\I ••• Nor na LLy it (chief IS court) alone can punish
such offences as 50cietv ,1n'3.homicLde" 19

SO'lcezy

And he himself isusuallythe Judse, but in 1ar;er tribes,
senior princes or clan heads may act on his hehalf.

Perhaps because of the concept of the separation of
powers in modern systems of gove nment, somebody could be
inclined to think that the concentration of all powers in the
person of the chief in ~frica soceities would be a sure way
to dictatioship or at best totalitatianism, but nothing could
be further from the truth since the rrocess of administration
and the Judicial system consist of

1\ Rules handed down from one generation to another» 20
In cases of 'irst instrnce, where them are ~o establishment

rules



11 ••• The cbief, with the approvsl of b!s people, may elso
make laws ••after consulting his private advisers he ,
usually submlts his j.r oposaLs to ':h9full GBneOU±,C6Un~('I;
and then to the popular a~sembly a~ well.n 21(emphasis mine) - -----

'nd to reinforce the above the social system will have
safegua~ds against arbitrary use of p~:er even against the
chief

It n administrative organisation backed by coercive
sanctions, clanship, lineage and age-set ties, the ~ine
spun web of kinship all these unite peol-lewho have
dirrerent or even opposed sectional and private interest
•• also there are common material interest •••or
complementary economic pursuits binding different
sections to one another. lways there are common
ritual values, the ideologicdl superstructure of
of political organisatiodt 22

This in fact serves as the
" ••• ~eans of reinforcingit, (socisty) against the

abuses ana infringe~ents of rulers actuated by their
private interests" 23

There was thus in African traditional life a developed
political sgstem 1/.Iith sanctions f'or those vho , and they we re
the minority, 1ared deflect froJ ~he soci_l and political
norrIS

c) Economic. Organization

It has earlier been said that the moje of production in
tradi tional African society was a co.nmunaL one. Land wh ich
"as the basi~means of production was com~unally owned by
the largest social unit wnieh ~a~ ~he tribe, The overall
controlling pcvre r was however, vested in the chief

"The chief also controls the distribution and use of
land. '1'1'1ishe does maLnLy throL:;:,:hWlisclan hceds
and headmen all of whom manage the land within
the art:..8Sthey govern" 24

And all the land not specifi2al~y &llotej to 10c31 rulers re-
mains un+er the Lnm=d.iet e co ~t"lolof t~'lechief and he uses
it both to sat!siv De~ inte 1 demands and to accomodate
groups of immigrants.

UMost of the economy in traditonal africa was subsis-
tence and the exchange that was,Alone was only for the s.:nall
needs of the



farmers or hunters witt implements. Ornaments :or traditional
dances would be bastered with crops from the blacksmiths.

Kenya t tasays about mQrketti''1:';thllt:..;
"There are fixed prices for certain goods dictated

by the seasonal Law 0e supply and demand. For instance
if a man 1,i:;nts a cuLt IvatLng=kn Lf'e, he goes to a
smith who h&s fixed ct :eneral price for each srticle
accoriing to their sized ego a small knife is
exchan:ed for a small basket of beans. asain, if a woman
wants an ornament she goes to a man or woman who has
them anl their exchanges two hea~s of sweet potatoes or
one heap of yams for a bra~elet or an earringtt 25

Here Kenyatta is really tal~ing about an agricultural.economy and this was the predo~in3nt one but not to say that
it was the on:y one. In pastrol economies the medi_urn
for exchan~e would not be crops but would be animals and the
goat was considered t~e standard. A fixed humber of she-goat
would be equal.Ledto a cow and as such a person who didn It
have go'ts could use the cov as a medium for exchange.

There used to be communa I -dork to he Lp one another
The women ~ould go to cultivate one farm on a certain day and
the next day they go to another until all fdrms had been
visited. The me3 Ii . be would ~o the same in those jobs
normally considered to be for men e.g. clearing new patches
of land etc. But of more economic value is the fact that a
man who did not have cattle or boats wo~ld be helped to get
some by his kins or even clansmen. This was a kind of cusb-
t omary Law of contract. 27. This reflects an extremely
humane nature of tfleafrican society.
On wanting to marry - a young man would get the cattle and
goats for the dowry not just from his father t s household but
from the broader u~it of the society, that is, the clan members.
This was because a w i.f'ewas considered to be economically v
valuable not just to the particular household she went to
that is in parttilineal societies - but to the whole society.
Thus the economic life of the traditional african was not
hampered by the modern capital system and the monetary media
of exchange.

These as'ects of the so~ial,pplitical and economic
organization of the traditional life hav-' been consider~d
at length here because it is the contention in this paper
that if .



the Kenyan Constitution is to be of any r0G1 help + 0 the Kenyan
and if i~ is to command any res~3ct from th~ society t'en
it must be rooted in the country ond shou10 reflect
customs and aspirations of the ~eople. ~he common populace
has got ot see in it an image of the real values of the
~frican.

rlfter looking at the Gfrican value system in its social
political and economic contexts it remains to be examined
whether the present constitution is autochthony as we now
unde rstvnds autochthony in the Kenyan context. But this will
be dealt with the thitd~chapter which will focus on
autochthony in post-independence ti~es. The rest of this
chap ter is goi n., to be a look a t how the advent of colonia-
lism destroyeci autocht .io.iy ..n d :101. the african resi sted
this loss of his value system anJ looked at thecoming of
~ndependence as the return to autochthony.

The struggle over the years was, as I contended earlier,
a struggle for the recognition of the afric~n value system

/le cJ.r.;re z.1and a forceful search to pcas:;;Et: the lost autochthony of the
country. This is looked at hereinbelow

ili) truggle for recognition;
fuch has been writ~en about colonialisillin Kenya a~d

the factors that ~uickencd its co-ing and the inhumanity of
the legis1a t ion since 1886 when Kenya was bor~.~ThroUgh the I /!

loss of tittle toland of the african dnd his ~reduced to
a tenant at w Il.lin ~he ~ecisive and Ian mark case of oi«. jog-0
28 and the birth of enya colony in 1920 etc. There is no
need to repeat th~t in this paper. This is because any task
must hGve its lLnits othsr.lise it b3 0!35 unmanageable and
also repetition is avoided.

More than th~t this work is going to look at the
'frican reactions only to 0srtain aspects of the whiteman's
act of disre~arding the african rishts and interest. The
emphasis will be on the role they served to kill autochthony
and thus motivate the battle from the african to have it
resurrected. '

~tiTheBritish impeI\.rialismaffected all the
Kenyan communi tieS' but in dif "ercrrt "vays.
These communities have a uco'Cltnonhumanity" which
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is associated w t t.h preserrt day's idea of uHuman'rtghtsll
•

It could be argued that in tLe l.\.enyaLnocpendcnce
strug61e or in ~he colonial ~enyo, the ~ain actors
were the ~eo~la call nfricans and t~e En;lish w~o
re resented the othe ~uro~eans - the race facto~_
in colonial Kenya was great 'rut the chief struggI.evias
for thehuman ana.natural resour..ceslt28
Here Turia is almsding to one of the chief killers

of autochthony which was the social rel~tions brought about
by the ~hite man that undermined the indigenous social
relations. ~hereas in traditional l frica the people interacted
freely and even strang~~s were wdlcome, now the frican
was reduced to literary, a slave. Odinga says

n ••• Nyanza was milked dry for carriers, many thousands
of whom never returned to their homes but died of
disease in service, t.houghs they '.'oreno soldiers
uniforms •••n 30

And Tom Mooya adds
II ••• ~'lostmissionaries in Kenya clearly shared the

colonial un~ white settles mentality. They were amongst
those who constantly told the frican he \tlasnot ready
for various advancvs, that he must oe ~atient and
beLi.e ve in Jod and wait forthe day vhen he might
advance sufficiently. ~hey wore a~onsst those who
spread :ear and inferiority cOllrlex among fricans •••lt31

Social relations were not just strained at the working
place and at the chu~ch but vorst of all they were strained
also in the rur.al areas (as in the towns) where the rtfricans
had enjoyed unlimited freedom. Odin~a writes

'The Law for tbe compulsory carry ing of ,1]?andeJ'
(every african over the ase of 16 to/v[.r~a finger-
printed card 32) had been passed in l~l-) and vias
rigorously en:orced in 1921. Complaints of harsh
treatment by chief and hecCmen and district officers
bejan to seepthrough to government authori t Les" .)3

This social factor was a crucial one ~nd it made the
africans unite to have it eliminated from their socie~y. In
doing this ie. Uniting, they formed as.,ocio.tionsego iKuyu
Cental association, (K.C.rt)Young Kikuyu ventral association
(Y.loA.) and latar £ nya African Jnion (K.A.~.) In wsst:rn
Kenya there .c~~t he It iny O:'ac:'lo'l (The count ry says) movement.
Odi~ga sllmmarises the early soci~dcmand ofthe movement

MTdnras ~ better education, against forced labour, against
being caned, a~ainst being asked to fee~ the District
commissioner when he came on tour etc. 34 These were issues
that lowered the African social dignity ~consequently made
him b;tt R,.,



ndinga again ±ee~ bi~.er that

"It W5." all to teach th-'!Af'rL:an t ha t hip v'vays,were
alien to (ivilized living ... ~hite and African
r eLt g i ons were not only d Lf'fer ent, bu t christianity
had to be recognized af un~ue~ti)n8bly superior .••
in turning hi~ bark, to old ways to embrace the
new_ the African was made ashamed of the traditions
of hi c: own roc iety" 35

Here we find the african fu~hed against the wall and ~inned
there and the only way to 18&ct had to be violent and thus
rame the period of the emergency. This was a war for sOLio-
ee anomie and J:.;olitical recognition. S0cial.iY the afr Lc an had
be2n undermined and his social virt~e_s disregarded and discaldcG.
A social system he did not ~ndeLstand had be~n i ~~Jfed on hi~
fJrciful~y. Ko wonder tlen ~hat the african had t) fight.

But this was not just social, it was also folitical, whCL8cts
the .-ifrican ha d ruled himself sine e time i;nmemorial he now
found hi.mself ov ei whelme d by har sh r uL er s who Viere no twilling
to listen to the African view of a inistratiJn und dem9nded that
his sy e t e be ace ep t ed unqu es t i ona b'Ly , Od i nga Lea rne d thi::
'.•hile he wa= = t Ll.L in «c ho oL,

"But Carey Franc is al~o knew we Il. the a Lt i tudeJf
the ';ihit e re t i.Le r s and esj.ecLaLl.y of the Government
toward0 African ~eJ~le. He knaw the DuroJ:.;eans
did no~ in truth believe that the Africans CJuld
shoulder re~~Jn~ibility. Hib tLdining at Maseno
was t, prej.a.re us to Le a d a L'i i e ace e1--tctDretUB.t
the ~\JrJ .t>C8.nc-ha d "e t 1ed in A~r ica a n d ve h., d tJ
t ak e direr tion f r » the II 36

nOI wa~ thi~ j~-t r:Jnfined to th2 2tudent~ beca~se
".Ilacano srho ,1 \vaf:organized so that no nflican

teacher wa2 free tJ dLchrzg e re spo n sLb i lLty , J-Ivery
African te~chcr was ~ut in charge of a dOLillitory
and ma d e respnsible f or the we l.far e of a ~rouJ:.;of
children; but at the head of eveLY three or four
grou ps w~s 1--1c ed a dhi t e uLS1..31 who h..d to sU.t>er-
vi se the Ail. iean staff member. The sawe thing
was r8~e8ted in the classrooill the African ta_chers

J e•.e in charg e J f he ir c18 fed but 0 v ere ach
grouf )f clas, es was a white sU1--ervisor" 37

It is realized here that the ~frican h~d be n de~rived ~f
authority over himself and he coulj not be listened to. 'I'h cr e
was al~o the ele~~nt in ~,lttical ideals af the traditi)n~l

ulcrs b~ing dive~ted to seek



their own ec)n~illic glary because af ~heir ~olitical advantages.

II The Governement II says Lucy iuain" also made those
Chiefs whom t~ey su~~orted ~lmost imillunefrom
any e f , ee t of j.o j.u Lc r d r s sa 't i s f'a c t i o n" 38

And Odinga adds on the issue of chiefs
" •.•..• In many cases the feo:f;lewere given as

chiefs individualp whom they WJuld not have
chosen themselves chiefs were no longer
the custodians of their ~eoples' tribal law and
custJm; ~hey were now civil servants, pensi)nable,
but alpo subject to instant dismissal by the
governement. They were the eXfression of the
p) wer of the new gJ v ex nem ent in the village. I'hey
cauld U2e their position to amass and exercise
per s onal power, some thing wh i c h WB. S j.r ev i.ou=Ly
unheard of " 39

and Lur y ma i r v: i( ee: the dilemma of the ch ieis. .nUtSll'l Of ~ffN;v)

U
"The dual pO::'it t on of the ch i eis , between the
~uropean governement with i~s s~ecific eXf8ction2,
and their subject? with quite other expection is
qui te an a no rma Iy'' 40

Nha tever Li ttle au thori t:;y the .rl.i.c ita nc might
Wdr f eLt er ed by -~h.a colonial bur eauc l"acy and
White supervisors to favour their in~eLests.

huve been given
sieved by their
Jdinga tells u:C:;

"The g »v ex ne:nent and th2 ir a j.j.o in te d chief s -,.ere
the final arbi~ar. On the council we cJuld talk
and fass resolJtions but we had no ~ower to enfoIce
our decisions"41

The result of Lhis was the upri~ing of the late 194ub ~nd
the 195 vs whic h -N3. S ha d been j.r ec eded by the de tention of
Africans political lea de.•.s and was characterised by mass
killings and detention of so many <of ~he Africans. i: aina-wa-
K i ny a t t i wr i t es ,

"'l'hi2clearly demonstre.ted that Kenya was pLagu ed
by a m erc i Le oe foreign regime who se ideological
cread wa0 to maintain re~les ion and ex~lJithtiJn
by f'o rc e of ar ms . second, it also demonstrated
to many that non-violence af" a form of strugg Le
war Lnapj.Lrr able to the sorial reali ty of the c ountry
then .....• " 42

The political reasons that led to the rising of the
Emerge~y cannot be exhausted her~. Suffice it to say that the
African had been politically disinherited 8nd deliberately
suppressed. T~e! fricans wanted the return of the old familiar
and fair system and fought for the revocation of the English
ty~e of political system. They (africans) wanted the popular
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consciousness of the people to be taken i~to account in
making decisions th?t would affect them. They wanted the rule
of a popularly elected ~rli~ms~t that would represent their
interests.

The economic factor cannot be 1::e:::.f::.tr overlooked here
since it played a significant role in the fi6ht for indepen-
dence and the search for the recognition of the customs of
the people as the media for the iistribution of economic gain.
It has earlier been said that land was and still is the basia
means of production and the domina nt economi~ base and as such
any issue touching land w ouLd be very sentive.

This incidentally is the ve~y first thing th;t the white
man parched on in Kenya. One of the "Lrst lsoislations in
Kenya was for the control and ~se of the land. Gradually the
African was dispossessed of his land until, as earlier stated,
the case of Ole Njogo 43, rendered the rlfrican a tenant at
will in his own country of birth. Aoreover ~fricans be~an
to be pushed from all the fertile lend to leave it for the
use of the European settlers.

Nowhe re was this issue of land more acute than centra 1
Kenya Where there \vasmost fertile land but also dense
population so that any social disturbance cre8ted by the
Europeans in their bid to ~rab land caused ~uch bitterness
amongst the peo;le. ~o wonder then that the revolt
stated in central Kenyao As Philip Bolsover put it

l'If Mau Mau and other secret societies exist, they ar3
the direct result of land robbery by white settlers,

suppression of traJe unions and democratic rights,
and the use of violence by the Dritish Government
against the B.frican p aopLe" 4LI-

again the same write said;
t\\~hatis goi.ngon in Kenya t.o.Iay is a oreat liberation

movement of the B.frican people, and the struggle is
being waged by the only methods left open to them as
a result of the violence and suppression exercised by
the British imperialistsll 45

He WaS writing in 1953 at the heizht of the Mau Mau
uprising and was commenting correctly on the hot issue of
land. The Africans w~o had fought for the british in the
second world war had co~e back to find that the same British
had taken their lan~~-8n(1th..~
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they had been rendGred l~ndlesb.

Othe r burning econonl c Ls su= s 1,-J",Y'2 t i.os e ~lles of that
t ax .nd poll t 4X, These "vere Lnc r=«, sed t o tre de ::ree wher-e
the fr Lcs,n could not ~et .:t and t hus he> "e S :orced to
work on the white ~ us for~ so as to ~et money for the tax.

hus -Lny at t L in ,;iving sor.e of the rc ...ions t.hst led to
sup~ression of~. ~. rl. in 1940 s'i~ it ~ s because it
militantly agitated abdinst the distribution of land; the
kipande sybtem; the liut anJ poll tax; exploitation of
African working class; and the ban of many respected t··aditions
considered "Savagell by colonialist 45

The Africans were not tiven the same com~ercial and
economic consideration with the ~ur~pean. Odinga tells us,

\I\~ehad hindrance on aII sides, and little ass istance.
Iroariably '..ihen '1k applied f'or loans we were turneddcMn.
A condition generally attached to a loan WctS thbt ue
should acce~t a Euro. ean general mana~er;
•• o here ';:dS a ne twor k of tr,;:e rcgu La t i ons and
restrictions designed to "protect" .n.fricans but wh ich
merely sgrved to "lilitate against their economi::::
initiative and to lebve the monopoly of trade in the
hands of the .sians tnd the ,~hi'tes" 47

He adds;
",~e could raise no loans from Be: nks because in the

African arsc:;scommunal land ownership prevented
individual land tit.le which could be offered as
as securi ty" 48

These are just SO,1e of the soc La L, political and eccnomi.c
reasogSthat led to the revolt but as evrlier submitted they
have a confluence in the fLct th3t they &11 search for a
recognition of the custo~s of the people an their use as
the criteria for all administrative, Judicial, constitutional
and soc i.q 1 reforms and ena ctment thc t we re made. "hen thi s
did not happen then the ;eople revolted. They were calling
for a ste te of <:. f !'C\ irs t.hat was not a lien. 1 hey were not
against chan:es but ~ ntad c~~nges Lhat would reflect their
culture. +hey -,.",ntc;dthe chbnges to be c.u t.ocht.honous
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In this chapter I will consider some of the events of
post-independence and pitch them against the common consciousness
of the people at their time and see whether they measure
up to the standard of expectation of the masses. In other
words the question to be 2nswered is whether independence
brought back the lost autochthony in its raw and untarnished
sense applied considering the social political and
economic situation of post-independence.

The next stage of this chapter will develop from tee first
stage. It will look at some of the remedies that need to be
adopted by the Kenyan legislators to ke the Constitution of
Kenya reflect the will of thd people. It will be contended
that as of now the Constitution only serves the interest of
the ruling class and tLus to avert conflict it needs to be
amended to suit the majority. Andrews tells us

\I The will of the .na j ority is accepte.d.because to do
otherw.ise 'would sap the authority ot the state,
thereby producing a greater evil, one opposed to
consensus" 3

nd on the states institution he says;
II Consensus on tho f'o r.n of its institutions and

procedures is e~pecially important to constitutional
government. If large numbers of citizens feel that
design of t0e machinery of govern~ent operates
unjustly to their d.isauvantage , t hey .nay not accept
its facilities for the resolution of social conflict,
thereby undermf ning its aut.r orLt.y " 4

These institutions and facilities, I will subillit,are designed
to favour a small minority and as such if there is not change
of policy and Lawa' in favour~the wor-ker-s and peasants
who are the majority a conflict may be inevitable. 1ris
remedy should hot be one=s Lde d or dir ectional but should
be all encompassing.

~t the time of writing this work there are
Kenya now detainees, p litical detQinees in a cou~tr~
only two months ago was acclaimed the ~orld over for
having no detainees. The writer sees these detainees
harbingers of a ~r2at social and political turmoil to
It is wondered whether the recommended ~hange may not
~een left for too long. drews cautions us;

in
which

dS the /0
come.
have



"Eve ry gove yo. merrt US8~ force ~uu illst Lhose wi t1lin it
who oppose it will. h8 3iz0 .nl i~tensity of the
opposition usually determine the anount of that ~orce" 5

ii) .d.utochtLonyat Independence?

Independence is normally associated with a constitution
which is the supreme authority of a state. rl constitution is
the embodiment of freedom f ro,n the shackles of former coLonlaL
masters and tbe ajvent of c new era in w1ich subjects under
the constitution are free and able to determine their o~n
social, political and economic gouls.

tI.t;\. newly Lndependent nc t i on may h.ve its birth registered
t.hrougha admlss.lon to the Unit-d ~~ations, but a consti-
tution is nornally re~~ired as a baptismal certificate.
A nation may e~ist ~ithout one, but t~sre will be doubt
concerning the likelihood of its pas~lng t rou~h the
pearly gates into the heav~nly city of political
stabilityU 6

Of this constitution, Ue ~mith says th~t it s~ould be
"Designed to Jemonstrate eha· the auttority of the

constitution is rooted in the nsiive soil, no~
derived from cn imterial predeces30r" 7

and wabueze a~ds
\I here can be no dOlAbt 1-1".0.+ tht..core ::n" th0 uubs-

tantive element of Constitutionalism is the li~itation
of government by a consiltitutionalguaranteeof
individual civil liberti3s en;orceable by rn indepen-
dent tribunal. Deriving from the fundamental values
of society, which values, articulated in public
opinion, express a society's way of life end uphold its
members personality individual civil libe~ies are
indeed t h. v2ry es~ence of cons! it.utLona l gover-nmerrt"8

i'Uldl\.enya
independence.
conform to the
Odinga says

also did indeed h~ve a constitution at
But what kind of constitution WnS it? Did it
above requir nE~ts? ~as it autochthonous!

"The settlers lLi:e"lthe Lennox-Boyd constitution. +hi s
they Sel. Ld , i~ould prevent ~enyCl.turning Lnto a Ghana.
\'Jhatt ey we re offering uc vas a centra 1 African or,..,outh rl.frLcan regLne" 9

So it is clb~r from the start that the kind of constitu-
tion that the set t Lvr wan t.ed Ksnya to h8V3 . as one that was

1t11-h(f'fJhlimited in giving li erty to the rCenyans•. ~ltho6" this was
not the final draft of the constitution but it :iv9s us
an idea vha t ki no of'const Ltct.Lon +hc sot t Lers warit.e d ,



not a let r d.t e wr en the 4~f"'icn elected mernbe rs had
gone to o-idon t~orthe Lanca st er :.ouse 8"nferenc8 we f'Lnd the
situation h~~ not cb ~~~d,

"Eacleod vetoed Koinange's entry (as advisor)
becau~e of lis special r~sponsibility for t.e
unhappy e T2nts whiof led to the e::mersency"10

.tilthough they Cl.:::'rican eLec t ed membe r-s) ':'ereable to
;et Koinange in but this 1 as [fter talks h9d besn delayed for
five day s and t e v orst port of it is +ha t the talks Here
to the disadv2ntL ~e of the Africans. Odinga reports

IIHacleod \<Jas 1 skillful psychologist: ll.is direct
approach infuriated the settlers, un" their fury
impressed LlS cha t 1',e;"Jerp,w ln: Lrig , In retrospect ,!e
were haive ~n" ~id not notice how the settler
reaction vas being p Lay od 86 i inst us. l'1acleodhas
patience itself. he called UJ in one by one, sounde"
us o.re , t aLke d to us ~s man to man, -,;p shouLd aS3' st
him in de aLi ng , i t h the c: ~ -I~tLe rs 'It'h 0 '~re not prepared
to give a1 inch of the ~ay. 3e cons'cripte( us i'1to
Look Ln; a t t: C 1 r,,)')ler:lsf'r on r is j.o i at of vLsv ,
cau3ht be~w90n +h~ d~Q~nds of the ~"rican ~nl tbe
iatrasi encc of t~e s~ttlers 0; t~e sett18rs. ~ist.hraat , by ir..licL+-':'v, .. S ".~, ~ ,~s ' ILl, breJi{
down '•• hen he put -'10'.'111 hi: -"ilulplan it ,,'UJ a mat+e r
of take it or leave it. ',18 ha.; talked. ourselves
at a proLonge d conference during wh Lch the African
represent~tives had been made ~onscious of their
minority positionll 11

These talks held in London to discuss the type of
Constitution that is best for Kenya (this in itself is an
appalling irony) were not useful. These had been the preli-
minary steps towards arriving at the ideal constitution.
~hen the last talks were held for the ~inal dr~ft of the
constitution in the present of Kenyas elected §embers and
under the :3u.id,-Ylceof Zenyatta. Gdinga says

tl s the deadlock persisted, Kenyatta called NIT
representa Lives togeltrh-er.n.rguing}he saLd , vu: S all
very we l.l, but \~ehsd "'::0 rcech a set t Le.nerrt , If \Je

failed government would be sn~tn~e~ from o~r hands •••
we might be iorced to acce~t a constitution we did not
want, Jut once vie had the governmen t we could chan,;e
the constitution" 12

It is cle1r he's then that the kind of constitution
that was adapted ~dS a compromise between settler(refrssent-

f

atives of Europeans int ts and the Afitcan interest.



Such a constitut.ion was , perse, not autocht.honous and did not
represent the inter_st of the COlli~onpopulace. It cannot be
said to:have its roots in the co~~try. uO here for those
Africans wbo ha3 associated the coming of independence

~ au I» chl.n"n</
~ith the return'A~his W6S a disap~ointment. The question
that everybody \]ouldwant to ask at this juncture is best put
by Hohammed Hathu

It ••• The mind of the Kenyan Ieople wer-eturned t owands
violence and revolt by the preachings and politicbl
agitation of me~ such as ~~nyatLa, ~oinange 6nd
others •••leaders. The quest i on \>/enow ask is:
Why did these men abandon us in our hour of greatest
ne ed?" 13

J:l.nothersocial unit that ha).displayed 2. glimmer of hope
in perpetuating social unity amon ;s the peo; Le was the party
MJU. Feople saw it as the guardian of "Uhu rd /1 aims. Such a
party organization thrt made nembers subject to discipline
and whose organisers were trained in the spirit of sacrifice
was the only guarantee against politicians Jockeying f~r
position to furLher their ~on am~itio~s. ~ven 3n institutipn
Lumumba institute - "l,JdS bui.Lt one....opened in 1964 by Keriy at ta,

11It \-1. _ to act at the ar ty school of .L _ U to define,
teach and ~opularize 4fri~an socialism in the context
of Universally accepted principles and practices
of socialism to instil the spirit of harambee,
nationalism and patriotism" 14

But t~is institution vbich hGd bren built immediately
after independence never Came off the ~roQnd an~ w&s lbft to
die a natural death Ihich signified the death of mationa1ism
and patriotism. 1\1 J. U ....l c S no longer interested in exj.La in.ing
party policy to thp:eorle;

\I S an arm 0: t.hegover-nnent or popularizing
development programmes, for keeping the peo~le alive
to the aim of Uhuru, or the :ov"'rn!'1entalive to the
needs of the peopLs , +he party . r _ r" raLy sed" 15

another soci~l item th0t peoile had ho.ed iniependsnce
w ouL r-ss t ore wa s sociaL equality of the tYll~ that had
existed be:ore discuftion by colonialists. The Buropeans had
demanded a higher soci&l st4tus above the 4~ric2ns and had in
the process destroyed ~he old frican system where all people
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were ee ual.
thqt would mark th~ ~ turn of sor'ul e.~ctlity. Jut there
is a bitter radlizdtion when ~~~ar indepGn~en~e none of it
is seen.

III should li~e to remind those nfrican le~ders who now
condemn r.su nau and tell us to ':"or.;etour past st r-uggLe
and su~ferinb' th t their pre~ent po~ition of pm:er in
the Legislative Council Cl.1V" e Lscwhcr e .ou Ld not have
been realized exce~t _or our sacrifices. I vould a130
war-n them tha t ',"2 • id not make t.h e., e ,Jocrifice~ jus" to
have Afric811s step in.to thd shoes of our .."OI'1a
.wuropean mastsrs" It,

and yet ~~other writer a ds
u~J hem lie he lb out the:;113t iDilL' 1 flag f'o r uhuru

meetings al1~ rallies ~o 10n't WEnt the cries o~ wapi
Uhuru (whe~e is ~t~ru?) to drmln the cheers. O~r
i dependence 3tru':;n'le'.<:S ;10t me' nt to enr Lr h a
minority. It w~s ~o c~st of~ t~e yoke o~ coloni~lism
and of poverty. It is not a question of individuals
enriching themselves best of achievin~ natioDbl
effort to fi.jlt p ove rty L t.r e c ount ry Go a \,;:,ole.
Kenyatta's cry to Ka j gLa be 'ore a v a st crowd at a
public meetin~. 'iJhat h8ve you done 'or yourself:?'
is a sign of the depth to vh i ci...our spi.rLt of national
sacrifice for Uhuru h2:;;sunk •••Ras Uburu .c;;iventhe
I-eople "!I12tt hcy ne ad?" 17

The corisi ~ution, provided ~or the formttion of a black
mans pe rLj.arnen t , B:lJc 8..,ear-Lier 1;.~c?fgtsuch cons i t.u t Lon
and even parli~m~nt bad to \inge on the po'ular consciousness
of the people un~ r0flect the social aspirltions of the ~asses.
Did the independent parliament do this?

It ••• ~b.e cabinet did not seem to be its ovn master.
',Jhenwe c ame to cabinet meetings we \'lere f'a ced with s
decisions that h8~ Deen t~{en outside by a group
of the Ainist_rs acting a~ a caucus, with or without
out.s f+e adv Lse r-s-we vc re never t oLd' 18

It is a pi ty tl: t 8. r .....rL'iS:L,er.t t h. t h ad been poj.u'l s.r-L'l y
elected by the 1eopl.e to r ej.r cs -rrttheir .ir.tcr est s and h cLj:

enact Lr.t.o 18.vJS tl- c wi.Ll,O.L' ~tE pr o cLe :;'-:.G no', not its o:..n
ra:.t...,terand it is .cv~ ~_,",l,-,_ 'Co uLH.S, '"l:E~ c tr.c __:::-stO.::l car..eL'OL

si ic e cv n som
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":::'very" ].~' \'e he l' of hl).r:.~_l'c.i : o f . o~o~ helpless Afr i.c cn
£CJi:ilies cv i c t e d '::""OL __ H,_ OIl v c.r i, LL.> exc u; E.s. :,..:<1';:;
of t__E~ _ v i c t i.n.c ~_ ~J ~i·~~C: i__'..c f 2._8 f'o.r ~yc _ E,
, i th t~;'f .1:0'.:_C - e 'ILL- pE:Llis,ic:- of LtC> £-o.1'm-o nc~s •.•..
::'::LJ. r; now.., '"11 r '2 v C' ~. ~e t t.; cr '"~~:('s up tr om h i ;
(J~J.Y~l\r-:...Ll -110. rSI (..1: ~~I to \:~ ::=,o=-.ice, ~~ r.~~: IJo',r ., c.!.."icc..ns
are t erric d ille' 1 s" ..ua.l. t cr s .in., ~hy ai.c a.l Ly thr o "In
out on t l.r 1'0 ::8. :.Le e i: f',".;, n ",c-C~ln"0 ~r~ not
only ev ic t i n , the : ..U: :;.0: : 0'2 .t.=, ~C:L :;:'"]C ::2EII
o r _ :iL, ~L.t -:..:1..0 -.L~~ •.•TiL. . l L' c. cj; , L ~ in O,'T

br-o tnr r o br..::;.:; T;:- In -:1: i1' o v.n 'JoLJ.ntry"22

':"m.r.ledi ate a t t cnt.i on. t~ 0 Irime r'irister
JO! 0 Kenys t t a a mo.n th L,trr,.

"YOLJ.r doc LJ..TI,lLt • • . . .• i c '-_ 1: _ 1 cr i t i cr~ a -8.inst th 0

c, '0 V .~- ncn.en t t s j.o Li cy of ~.13('0 ur c.~'inc ill E ::;:1 SC~L~8};t,in0
on pr i va t e r,;ropcJ.'J.;y ••..• I am s r.r i.ou s l y c or.c er n cd ~.t
your rcr;c,,:cG.c.tt·Jcl~~ OL the ro~ici8~ o~Lhe ~'il:i: ~r;y 0':-
LaL~s ~nd :ct01rucnt, jn~ ~ith ~our interference ~it~
Land can. oLi , tion ·~.t Fort Ea:l ••...• 1':- a pc...rli..;,mentc.ry
::ecl'E.tal'Y is l).c;;il:in~ "co ~.c~lo- t Jr.:. ,CC('l1t call c t i vs
r c sj onca bd La ty for any of ih e 3'ov'rr..eLlnt's ac t s or j ot i c i cs ,
the only cour s e op ens to hir; i to l' ~f i, n "23.

Kaggia took up the challenge and rre sLgne d and in his
resignat"on he said

I~S arepresentatlve of the people I found it very
dLf'f'I.Lc u l.t to f'or ge t t..e ;,eo1-'le'1'1:-0 e Le cted me on t he
basis of definite ,ledges or to forg2t the freedom
fighters who gave all they had, includin~ their land,
for th-e Lnde pendence we are er. ~oy Ing" 24



This may be seen :10t as a battle between KaggLa on 0118
side and Kenyatta and ngaine on the otder but as portraying
autochthony one sld e !: id imperialism 00 t118 other and it need.
not be repea d t+. t t he f ir p;=lr-haut ocht o.iy-ihas lost.
This is an indication of how much t+iegovern.nent and parLiame-rt
had, in their questi;:&fl,forpower, lost sight of the economic
aspects of the strug~le.

It may also be mentionc3d he::\?th~t Kcinya accepted a
loan from Brit&in to compensate those settler who wanted to
leave their lands - in essence they were being paid,proporti-
onally, for the exploit~tion of labour the economic gain they
had got from the land, and helping create in Kenya a bourge-
isie and protetariat classes - amounted to a betray~l of
African interest w:.ich in es~ence ~.ould have been compensa-
ted by Britain for the economiC, social and political loss
and hardships unuergone during the stru3~le for independence.

Having shown how independence f'a Ll.ed to rcsr or-ethe lost
autochthony this chapter will be lacking if reccommendations
are not made as to what remedy can be resorted to rectify the
worsening situation.

iii) Rec ommerida t ions;
It .a been saiu thAt as long as there

is Democracy whose unuerlyin~ idea is the po~ular basis of
government and the idea t.hct the £;oVerl11~lentrests on the
consent of the ~overned given by me~ns 0 elections, in
which the f rancr.Ls e i unf.ve rsal .or both men arid '.'0.eri then
this bovernment is le~itimate. But this is :~r from the
truth for

"Universal suf'f'r-a.;e can cr=a te aridsup}:+r t a tyranny of
the majority or a minority or of OQe m8n ••• The
absolutisms of -hhc 20th century hctve usually b8en
based upon uni ersal su:frc~e ••• Il 25

QO my contention here is thot elections are not a
determinant of the ~ill of the ~eople bu~ rather the peo~le
underrtake them as a kind of formality thEt may ap ear after
every five years or so. One cont~ibuting factor to this
apathy is because the reo~le are ouite ignorant on matters
of politics since, as beforesaid, they associnte it with

Yc?/ethe ~r--...d whc Lh is alien.



so

There should therefore be a :orum where the elected
meet the electd~.s on an e ll1Ul be.~i" z.nd uhe rc t he IvC!J"r
(elected) gets to lCCEt1 the c on.uon v Il; of the pe oj.Lc , The
p rcs ent c d .KJl•.!'JU me e t i.n.;s

but ~'llnti..:> aug je st.ed ,
level of the com~on man

_11" p oli tivC!l r a L: ies 'ire any th in
~ithout thi~ forum, arranged at the
in tt1e rural ar cas t~ e common consc-

Lcusrie ss of the peop Le reua Lns ohscure f and in the minds of
many of the people/~3taphysicbl.

~part from this the feofle themselves should h3ve a
~orum where they meet to air their views rni develop ~ore
sharply the common consciousness be ore it is brought to the
ears o· the leaders Jnd le~islators. This would be ~oing
back to the autochthonous background. These meetin~s sho~ld
not be bound by tbe stringent rul·s th"t surround meetings
in :nodern times e.g getting a vritten cuthority to meet etc.

Such a move v ill serve a dclr 1 nur pose since it <Jill deve-
lop more sharply the common c ons cLous ne ss of the p eop Le

whLl e at the same tire sncourCL:ing r"1' r rov tsd ing social c;et-
Izon-?togethers of peop le ~ c o.n on back r ouno ,

c o.ae t.hing in t ne nature 0';" modc rn c o-coj.e rat.Ires should be
encouraged at the conmon-man s level J:18re communal vor k s h ou Ld

be done for the bene:it of 211. But thdso co-oper.ti 'cs
should have an .i.frlcen out Look , In st Lt ur es (s o-no tr.Lng in the

line of the aforementioned Lu~umba Institute) should be
build to teach the Young peo~le the ~frican value syst~m :nd
enc our-cje dev eLop.nent in ,he Li ne of .dfricdn ideology.

Perha s in mak Lng the 1'-'3tr cco nmend. tion t.r:e marxist
analy sis of soc iety 51 ould be l.or-ne in mind. The supers t r-uct.ure
has a direct link ':ith th., econom i c ba se , 1+' t he superstructure
is changed the eco.o~ic base will inevit3bly change ~n' ~he
reverse is equally true. The sQperstructure bere will be
things like educstio~al system, ~ov8rn2ent p licy, Religion;
Im.s,parliament etc.

'" . th t" . ., .t . d d th t th'::>0, w i t n n i s L1 illlna,.i t lS recommen e ~ . e re De C!
change in t e s~pcrstructure to re"lect th~ vie~s ani aspira-
tions of the illjority bnl to uphol~ iJeolo,ically the .d'rican
social-Lolitical "ni economic st~uc~ure. Tbs superstructure
should Q Iv oc.rte



S/

African Irna;e , T:'i.:'·'ill.Lnf Lue ; Cc the econom lc base CIne.
bring back to us t~6 ~~ch nded:~ A~~ocLL o~y

iv) Conclusion;
J:<eve7c//M

1-'-::p'r 'sid4l to the 4~frican ~,vayof thinking
and emphasizing the ~opular will of ~he people cannot be
underscored since it is only, as d.iscussed e2rlier,' throu..:,hj
3uch thct chaos can be everted. The pre~ent system abo'e all
else is designed to faJour the economically, Propertied class.
These bourgeois magnates find their ~ay to political positions
because of their econo~ic advantage over the poor. Once in
p ove r they serve to exploit the less advantaged. This
creats a stratified society whe re the rich are becoc Lng
richer and the [oor poorer.

The only solution to tLis type of society is the initi-
ation of that type of ide810gy thut sees all men as equal
socially, politically anJ econo~ically and where the less
advarrt a ged are pu LLe d up by the advan ta ;ed until all st and
on the same plane.
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C C N C : U S ION

In this "ork I h~ve tried to tackle in some length the
doctrine of Aitochthony and its place in the genera} consti-
tIDtional law. I hQve not debIt ~ith the doctrine in
isolation for to do so is to tell hb~f the story. I have
looked at the basis of the doctrine of autochthony as f~r back
dS the nineteenth century in Germany. Here I half debIt with
the development of Natur~l Ibw from the communal mode of
production upto the start of the Historical school of thoug~t.

The historical school of thought, spearheaded by Savigny,
I have submit~ed is the proner basis of the doctrine of
autochthony. This school of thought advocated th,t :aW
shouJd have its base in the common customs of the neo~~e
which customs are developed and continued acrording to the
pOfular conscicusne s of the peorle. At this level ~aw is bn

expression of the common will of the people.

The sociological school of thought has blso been tackled.
Here it has been considered as the successor of the historicbl
school of thought. If fulfilled and accomplished the half-
done work of the historical school of thought. In the words
of Stone

"Historical Jurisprudence ••• not only led the jurists
tow~rds the promised land; it blso reduced the main
forts of its existing occupants. It played the roJe
of Moses, ~nd in part at 12ast, of Joshua as well.
But it was not to be under its banner (the Volkgeist)
but under that of sociologiCal Jurisprudence that the
promised land \'Va~o to be conquered and occupied" I

So the two schools of thought here are seing as together
emboding, in totality, the whole doctrine of .rlutochthony and
demystifying the Natural laW thinking of the Ibw being metaph-
sical.

After laying the basis of Butochttony j con§id~r~rl th~
degree of avtochthony practised in traditionb~ cuJtures and in
tribal Africa. it V'<iS c on s e.r' that tribal ••f r i ce constitute
a truly autochthonous v~Jue system in its social, po'iticaJ
and economicalasp~cts. This found validity in the common
consciousness of the people and the f~ct that everybody found
his identity in the totb21ty of the Africa~value system.



With the advent of coJoniaJism,it W~R submitted, began b
steady dying process of the ~frica va~ues und their customs
were seing by t~e white man as primitive. So JaWS were made
in favour of the white man snd at the expense of the black
man. This caused u deep resentment in the he8rts of the
.rtfricans.

As a result of this the MdU Mau emergency vas 2aunched.
But this struggle was also considey.ed here as a struggle to
reinstate the lost african Value sustem and the African
social, economic and politiCal life. PeopJe also looked at
independence with expectation as the one event~which vould be
the embodiment of all th~t the .rtfricanshad lost at the
hands of the white man ranging from 1 nd to social
recognition.

But contrary to the peopJes expectations, it has been
submitted, independence did not act as a rastor~tion of the
~frican value system bnd the aspirations of the peorle
were not recognised at the advent of independence. Here
Odinga bnd Kaggia and other past-in~ependence writers were
considered at length as voicing the resentment bnd deep
anguish thut enveloped the masses.

At this stage it was considered that since atitochthony is
seen as the only peaceful solution to the freat SOCial,
economic . and poli tical pe ob Lern that beset our society. Afe •..,]
general recom~enaations were made OL which c ~n6es in the con-
stitution could be made to make reflect a tr~ly African

.charact er , These changes are seing in their socio-economicand
political applicability. In this davigny's statement is of
untold imp ortance;

"In the general consciousness of a people li78s positive
law ctnr'lhence He have to call it peor;lets law (Volksrecht).
It is to by no'me&ns to_be thou~ht thctt it was the
particular mem~ers of the peo~le by whose arbitrary will,
law wa s brought forth; in the.t case the \.J ill of indi v i-
duals might have fsrhaps selected the same law •.•
Rather it is the sp irit of a people living and working
in common in all the individuals, which gives nirth to
positive law, which therefore it to be the consciousness
of each individual not aCCidentally but necessarily
and the samell 2



It is on this 1€ op Les common cons cLous ne ss developed by
people at a cert3in historical ti~e and at a particular
geobraphical area - and it is not static but develops
w Lt.h time and in accordance to cha n gi rig pressur-e s - that law

.;.

should reflect. hus law a_d particularly tne constirution
shoulj be autochthonous ctnd should be apvlicable to the
rtfrican value system gi7en the socio-economic and politic~l
situation iu Kenya

'1, •


