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IN1RO DUCTI ON

This dissertation is an attempt to examine guaruianship, custody

and maintenance of children. It Fill also deal with the pr ob l eras which

have plagued Courts when seized of such proceedings. The discussion will

take the form of a comparison of the positions under the cu tomar y Law

and under the Guardianship of Infants Act. 1 The Act underlines the

Western Ph i Loaop lry of life wh i.ch embodies Chr i.s t ian morals. Conversely

customary ,.·-!W reflects the African Ph i l.oso.ihy of life. These differing
2

attitudes spring from the different cul~\.lli:ll heritage of the two races.

No c.oub t; West'?:'..D c uI t.ur e ha s Lcf t imprint cr. the mode of life of

the urb2ni?:::~ atricans. But the fC calle~ urbanized or detribali~~d

Afri~~ns do not fall neatly ~n~o LJtrer category. For instance, it is

common l'l:actice for £'>..L .. ic:an::. Wil~l1 "u....:rying to cornbine elements 0;':

cust omary Law wi th the sta tutory procedure pr csr+:' bpd for mar r i ag c ,

In this paper I will also discuss the institution c-f ~J·~·~·i:j2ge. This

is due to the fact that any discussion of guardianship, custody and

maintenance of children must of necessity start with the institution of

~rriage. Marriage is the point froTI) which problems of gu?~~~~nship,

,..",,[OC:' and maintenance and access tr,

stated the essential difference between statutory ar~ AIr' can marrig:~5

as f ol l.ows :

"But the rnos t important distinction be twc en cus to-car y and statutory

marriage is of course the distinction ~let,reen ~c>1ygamy and monogaray. ,,3

Tl.e que s t i.on therefore as to what ':'':':1SI.':'tutes mar r i age i-: pr.r t t cu Lar Iy

r el evan t iT' Loca t ing the root o t the di spa r i t i e s bE::cw:::c"'"s ta t.ut.ory an d

cust0~~ry marriages.

The .st a tu te which draws ir sp t ca ':i:J!1 f r cu; !he Ang l o-Baxon ethics defines

marriage as tll" vo l.un ta r y union of one man and one woman for life t.o the

exclusion of all others.4 lnus the Western idea of marriage is that it is

an affair between two individuals, the prospective groom and bride

respectively. A parent or guardian is only involved in instances where

f h h d h f
~t:l.t:V\i-(. ,. h h

one 0 t e parties as not attaine t e age 0 m9~Y r n vn i c case t e

consent of the parents or guardian becomes necessary.

By con t r a s t the traditional African rnar r iag e is an a Ll i aric e of the

two f ami.Li.es or the tHO clans of the prospr2ctiv' spouses •.
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The members of the tvTOfamilies or clans participates at its inception and

its dissolution should efforts at reconciliation break down. Ibis spirit

of participation is validly described by Professor Mbiti.

"For African peoples, marriage is the focus of existence. It is the

. point wher e all meraber s of a given Corrrrnunity meet. The departed, the

living and those yet to be born. All the dimensions of time meet here,

and the whol.e of history is repeated, renewed =n d revitalised. Marriage

is a certain ,'.cama whi.ch everyore becomes an actor or actress and not JLiSt

a r equ.i r emen t; from the Corporate Society an d a rythm of life in which

everyone must partici::-ci~':!. Ot.her-wl s e , k~ who do es no t participate in it

is a curse to the Corm11\.•n I ty , He is a rebel. an u a law breaker, he is no r

only p:-norlT'.al but "under human." F.l; 1." r r: to get married under n orrna L

circLmstances, me~~q trio~ ;~r 0~~~on concerned has rejected so~i~ty and
.'i':

society rejects him in return.':

Professor Mbiti conveys the pr.ofound respect coupled T,;·1!:n :-:-<::15.8i01ls

learnings associated in the mind of the African peoples ",ith ,~rriage.

The dissertation also takes into account what the two cultures regard

as the chief purpose of marriage. This question serves to explain the

.:::.::+-; tildes towards custody of children and how ent-i tlement to cu s todv of

the child is decided.

The chief aim of marriage according to Western Philosoph:' ; S

companiOnship.6 For the African it is the procreation of children. For

the African, therefore, children are <;011,-:.' measure 01 guarantee that with

the indiv~dual!s death his name will not die 0Ut.
7

Unlike the African si tua tion .•..'.:i..~ Western wor Ld doe s not cenLre ar ouu.;

groups but around the Lndd vf dua L, l~'lrriage is an vn dLvt du.; '_ affair 2"d

the empr:.:;.",:.s is on independence. ThUS:l ch i Ld is under the care of the

parents cr c;'lardi_an until he a t ta i ns maj or i t.y w-1:2~1 n e is considered

independent.

In Kenyan societies the clan is considered to be ~ore important than

the individual. This may be explained by the mode of producticn of

African societies based on agriculture. This is because an inportant

function of the family in traditional practice was the allocation of land.

An individual! s right to parcels of land was enjoyed by right of f ami Iy

membership.
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The Western notion of \-Thatconstitutes a marriage has been taken up

by cour t.s deciding issues concerned ,,"ith the Afr Lc an customary mar r Lag es ,

A case in point here is that of R.VoAm~ey?j8 where it was wrorigLy decided

that the principle of bride price connoted wife purchase. Here we should

note that the division of marriage into monogamyor polygamy is superficial.

It was argued by Sir .JoseLyn P. Simon in the case of Cheni v. Cheni9

that:

"After all there are no marriages whLcl; are not potentially poLygamou s

in the sense th.) t they may be rendered so by a change of domicile and

religion on the part of the spouses."

I h K f 0 M i . B'" d 10 'h~ .n t e enyan case 0 ffi\voyo a :r:~;,-a.s. o...~2:':.'2~-"llg~nat ..o !'''''' t i es

cont.rac r ed a mar r Lage under statute law. The par t i.cs con sequen t.l.y

seps r ot.ed but not in accordance wit.i-, the procedures laid dC.~'li ~.:- l~lc

The husband then marriec other • -lw~ves Ullue":

wifs ~j.ro rar+Led again under cust.omary law rites.

The husband sapp l i ed to t.h« court after seventeen years of separation

. fur the return of his Tdfe and three children two of whomwere fathered

by the c6~~e~ponden't~.' The court held that the matter would have to be

decided in accordance with customary Law,

I:! :.1,,-~ :':'g~Ll.. ut cnese CASf"s it may be argued that the basic c1iffp .•..p~-:-::s

vr:;tween s t.at rt oc y and customary mar r Lng es are much wider than a mere

gi ,•..;->se r,":" .. ld c;u::.gest. As a result these differences makes it necessary

for different rules of custody to be applied in each case. In statutory

law custody of the chi L'~ren may be awarded to ei ther parent. Unde,'

cust.omar y Law t.he right to custody i.! most cases is awarded to uhe f,lL.:tE.X

unl es s at i.ex separ a tLon he has r1~mandedback his bride pr i.ce ~n which case

t.he cus toc.iy is awarded to the rnother ,

It is a l so the view of the au tbor cha t matters pertair:ing :-0 ci.s tody

and maintenance of children are con sequenc cz cpon a variety of incidents

which include inter aLia. divorce, nullification of marriage, separation,

death of one or both spouses in a marriag~ or consumeration of leviratic

unionsc It is in this broader conceptualisation of marriage breakdown

that the custody and maintenance of children under Kenyan law are discussed.

The above conception of divorce did not apply most under the Kenyan

custonury 1aw~ This is because in most cormnunities divorce was virtually

non-existent, 1;·!l1at took place might be desC:~'ib8d as separation" In Kenyan

societ i es wher e divorce '"as perrr.itted it was rare.
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The only Lns tanc e in which a man could .Lvor c e his wife ;..ras when t.:l1.

wife was discovered to possess or practice wit chcr a f t., It con s t t tut.e d a

vali.d ground for d Lvor ce , It was the only tiue infact wh en the wo.r.au

was allowed to take her child with her." Th3 Africans (Kenyans)

believed that wi t.chc raf t was hereditary and that the children of a rnothe r

who practised it would also become practitioners, in that field. But

there is no evidence as to the practice adopted where it Has the father

who p r a c t t s ed witchcraft. Presumably the r;hildren in case of divorce

would remain with their father.

The Cua r d i an sh ip of Infants Act wh Lch is the principal legis1atior.

on the subject of custody and ma Lnt ena '.:e anticipates the above br orJer

perspective of inci.dences preceding cust.o dy and 7,taintenance.

I~ states in Section 17:
"Where in any proceeding ber..>re any CC"'1':~ t..r,a cus tcd , ul'ul.jngl.ng

of -:::, _;~lC":1t or the admi n i.s t.r a tLon of any p r op er t.y h •..•?-~"b ;,-.~ :..~ o c ~leld

":", "El.~~;foL- a-: infant or the application of the income thereof, is in

que sr ion , the court in dcc i .i-ing that question shall regard the welfare

of that child as the first and paramount consideration wh e the'r from any

point of view the claim of the father or any right at ccmmon law

pC'~sessed by the father, in respect of such custody, upbringing,

s tr a tLon or app Lf.ca t i cn is superior to that of the mother or the

0~ ;..1,~ 'IL"t-'ber .:.:; s'1l-erior to that of. the father.,,12

admi.ni-

111e p0S~ 1 i on of African cu s tcraary marriages warrants some further

comment; since there :;.c no single Leg i s Lat Lon directly and solely conc er n ed

with same and also ber:.c'..ise such marriages have undergone consider::..Lle

jur , sp+uden t i.a 1 ba ttery during and af ter Colonial administ ra tion. 'rner e

even :..;~is t s express provisions it. t.he other ,E"r:d aee Leg I s r.; t:.i ')ns permi t-

ting "conversion" or upc.r a dLng of the s e supposedly legal Afr i car, ,_u~::0rn;:>ry

h f h I 1 . f" • - r- 13marriages to t e status 0 eit er s arm,c or monogamous vDr' etlan r orms ,

It can be conceded that judicial opiniv~ favourable to Kenyan cust-

omary law marriages have undergone some appreciable degree of recognition

since the famous negative opinion exp r e s s ad by late Chief Hamul ton in the

1910s when he said he did " ••••••••••• not think tha t

it can be said that the native custom app r ox irna t e s in any w"2y t.he l ega l

id f . ,,14~ eas 0 marrlags.
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I shall also identify the incidental statutory references and court

decisions that have been recognized and given legal legitimacy to marriages

contracted under African customary law. 111e Constitution which .Ln theory

at least embodies the highest legal norms and standards in the state to

which all laws must conform provi.des general recognitton of customary

1 15
aws. The legality of African customary marriages is also recognized

by the Judl.cature Act Section 3 (2)~ the Evidence Act of 1963 Section 130

(2) and tile J:.':arriage Act Sec t ion 37, How.rver , this is made superflous

since section 35(1) and 11 (d) of the ma1:riage Act permit conversion

(presumably for the better system) of mar~iages C':.;nr:-acted under

customary Law fl'!d Ls l.amf.c law r e sp ec t Lve l v tc raonogsmcu s ch.r Lst Lan r y pe ,

It bec omes apparent then that '~he marriage systems are l-; 1 e:.w::, ~-.i.ly

order ed and the pctentially polygamous (IslamiL- "lp.r1 ;.:.: ' .:''' =t.oma r y law )

t.ypes fill. i,,~I.he surbodinate positions. In the f i.na r count the African

cvs torcarv 1. .:!,.. marriages occupy ~~le lowest degree of respect under the

positive law.

Perhap s the area where African customary l aws of marriage have f.ound

-more clearer expression and recognition are in the ceurts in the case of

MW,)oir:' V. M"mh;16,:;r~::::-:: ~~:;:::.::,:, Miller stated.~~=.:--- . .
'~arriD~e ~y kl.~uyu custom under the rrarriage Act can result in

1'~ -tc..:t1.y '\·diJ_~ i-farr':'::ige provided tha r; there had been compliance with the

rules which govern each form of Marriage. II

In another case
17

in whi ch the j uda e gave other ccntraversial

observations justice Niller also observed that;

11 It is settled Jaw that marriages properly contracted -mde r cu st ornarv

!c:ware ::;f IE-gal effect and IT.atters appertaining to pr orm s e » c.:-,~ pr epa r a t Lon •

for such mar r a=ge s are il1 my view Co;~~ ·~able by the courts d2~t..!1G:,-g

upon the circumstances."

It is important at this juncture to und€r~~ore the fact that except

for formal religious dogma, the level of social stratification resulting

from the increasing spread and notionalisation of Capitalist forces aided

by state intervention (the differences in family insitutions and structures
~,.. I , •

anticeipated by the different existing laws are becoming less real).

Extended family structures and patrilocality are two areas wher e maj or

changes are taking place as relations of production upon which social

relations predicated change. The African family has been hit the hardest.

This paper in essence therefore is divided into four maj c r sCCtiC:1S.

The first section .pr ov id.es a general overview of what will be c.ont a Ln ed

in the following sections. The section also deals with the h i s t.or t cs l
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development of the Law relating' to guardianship, custody and main t.enan ce ;

It deals with definitions of guardianship and custody, the significance of

custody and maintenance not forgetting to mention the juridicial attitude.

t.owar d s both. It also discusses the problems as Hell as th e various

theories, concepts and l aws governing guardianship custody and maLnt enan c e of

children. Custody under th e Guardianship of infants Act is also d iscu s s ed ,

nlere is a brief synopses of what these re1dtions are given in order ttat

the j u r.Ldi.c a I bases for some of the contradictions and/or Lncon s Ls t enc c s

in custody I at.•s and practice can be appreciated contextually.

Section 2 deals '\vi!:h the definiti(,~, a sc er t a Lnment and application

of cu st omsry law "'::(1 the posit::'on of cusrv~Y z.nd maintenance under that l av ,

review of custody T[lei mai.n t en an c e LIt

respect of 1egi';,,"lL2 :"':1<i n leoit.i,nate children under statute ~,aw ::-.J under

cust.oma ry l aw ,

of the Law of custody today. There is also a brief conc l u s i.,». and

r ecommendatLon s on the basis of the findings of this study.
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DEFINITIO~; OF CUSTCDY 1\..\0 GUARDlk'\Sr-Hp

Strictly speaking, the term "guardian" includes a parent, for the

parent.s are regarded at cormon law as the natural guardians of

their children and nowby the statute after the death of one

parent the survivor is the guardir;u of their minor children either
al.one or jointly wi th any tes tarrentorv gurdian appointed by the
ot.her. I But in cormon' parlance the concepts of parent are qui te

di.atLnct , for the right and dut~s of the former arise autrmat i cal Ly

and naturat i.y on the birth of the chi.Id , while the latter VOl unt.ar-iIy
I Laces himself in "loco paren :·is" to his wa.rd and his r i.ghts ".llti duties
r'Lo- irrrnediately fran th; ~ Gtct.?' It is in this latter sr.r.se=that cf the
p=rson woo places hilYSe}f .-~;-.l.x.r,-parentis to his ward, as disctinct

f'rrm the 11~~'1IT<ll parent t!-"l2.C·~he\l.'r__ ·d wil L be used in t1lis discussion.

Once a guardian is lawfully appointed rrost c;!' the rights which a

parent has with respect to his legitirrate children vest in hint. In
vi.ewof the Irrtervont icn of 8Cluity, it is hardly surprising to see
:. ~'Gw.~t>.l ':i...')'~::8rityoetwcon CD,-- v~Ilce of 8 ~11;'4\L(;u--:. z.l~d that of
trustee. A:::; r::.~ard<::l;he W::lrr1-,,· ~ly,))E:;:'l_;, ~!.-;eguardian is a ~rJste8

in every respect, wi th prE:;d'Jc~~. +l-,t; ""WY:e powers and duties as the

trustee has over any other trust property; 2_11das a trustee ~Jeis

noucd to GtCCOUl1tto his beneficiary, the ward when his guarrii.ansh.ip

C:::::BS ~o an end. Rut whcrcas a trustee has no personal right,::; and
duties \\.,ih r 0S~2:+ to his b,:;~'e1l('i::try,these are tc6.r->ytriP :~·0.;:.rrlj "1',,,,

chief responsib~~ity.

The nature of the office was Thus described by Romily ~1.R. in

Mathewv. Bdse3 as follo.·s:

"The relation of guardian and ward is strictly that of trustee and

cestui que trust. I look on it as a peculier relation of trusteeship

...•...........• A gu?rdian is not only trustee of the property,
as in an ordinary case of trustee, but he is also the guard.i an of

·the persc·nc.:f·"tile i;:-i:!:'61t,~-;.'ith rrany duties t.o perform, such as to
of e,11 tb.:: prcper ty

which he gets into possession in the cha act er of guardian, he f.s

trustee for the benefit of the ward."



At Garmonlaw the ;feudal overlord aut.orrat.i.ca.lIy bcccme the

guardian of an infant by knight serviee or grand serveant l y ,

and since the guardian was entitled to the profits of the
v:ard' s estate, this right \1P...s e:>..rtrenoelyvaluable to the ero.Vl1

4and the mesne lo::ds.

Sect ion 8 of the Tenures Abolition Ad. 1660 errpowereda father
by deed or will to appoint a guardian or guardians of his

leGi t trra te children who were under the age of twenty one years
and unrrarr-Lodon the f'at.hor+s death, until they respectively

r~ached their majority or for any less time. As the mother

had no right as such to th#custcx:ly of her chi.Ldren at corm, \i.1
,

]q.}U it is hardly surprising that no power of appointing

testamentory gurdians wae f:,.1ven to her .

Sect.Len 3 of the Gucudis..!s~~jr':It infants Act; of 188;:) gave

her a E~ t ed powe:rtv do SO bU"L rier norrdnees could onl.y

act after the deer;: of bot.n parents (when they vouId act

jOintly with any other gurardian appointeci. by the father)

or if the father survived her" jointly with him if the court
eonsidered that he was ~l1fit to be the sole guardian. It
\l,~~ 110: unt..1"'t. 1.925 ,"hen the rrother '.l!!'l~ ~; v •.::n equa'l r iglrt-s

with the father ~_'~~..:.::..ieSpt:~t ~'~OW+',2 father and mor.ier

may by deed or \;;.2.2.~;:;:-:::::'ntone c: more guardians for t.ne.i.r

legi tirmtf' d.dldren.

The Act gave the f at her no !"'CJ..verto appoint a testamentory
guard.isn fo:::,~,,.., 2,'11 egitii,:,,;,i'e children. 6 The Guardl anshi.p

of Infants ACT of 19207 had giver; such power to the rot.her

wh i.ch ,:;c;l"",-:iileprovided that after the death of the rrot.ner

of an illegitimate minor, the guardian appointed by her

must consent to the child's marriage. A more limited power

was given to the father by the Iegf.t irracy Act 1959, now he

rray appoint a t.est.erentory guardian provided that a custody

order granted under the Guardianship of minors Act. in his

favour is still in force at the tirre of his death~



It nust be noted that the pover to appoint a testamentory

guardian is clearly one of the "rights and duties which by

law the mother and father have in relation to a child".

If a deceased parent has appointed no testamentory guardian,
or .•j the guardian or if the guardian or guardians so appointed

re':"_lseto act the court; maymay if .:t thinks fit appoint one

to act with the survt v~r .9 A s.irrdLar power exi.s't.s if there

is no parent, guard.i.an or other 88rson havi ~16parental r ights:
, h h ~'ld 10~' ~ d .Wl tt Yf'JSlX;r::.tto t e cm.Lc , .m etr::;.;','i~~lngWh0 to appoin r:

as guardi.ane "t.he court, accortri.ng to its ordinary pr!'l.cL :','.P

gives a preference to the .iearos't blcv::l J.,:~a:t'; ~...,c:: ~Y'ld coes

tiC)'- :'.Y'I1)f)intstrangers whs n fit persons are ~v be 1 uuuCl among
other :-21aui.ons .1'1

Here it should be noted that both the parents and the nearest
relati ves wishes will be ignored if this is necessa-ry in the

interests of the chi 1n. A case in point here Ls that of PU'fl~
W1121'e th,.:, :!:'~::~2rof a girl on l y a few months old had strai:2'leJ

.11:i s, w-L::-=,I tile girls rrothe r I a;:J;1had been convicted of mansloughter

on the bYoundof ddmirri shed responsibiE ty . He wanted the
girl to be brouxnt up by ills br )ther and sister (who lived

in the 33r!B ne;_~tbollt'hocx:l)and obviously had sore hope of

;:~l::;ngccmpact with her again in the future. The c.or t refused
!:u:.d the chi.Id WeS wade a ward of ccurt ,

A guardian has custody of his warrt and therefore broau~:; sjx;a..1dng,

has the sore rights and duties with respect to his person

as a parent has with respect to legitimate child. A duty

to protect the ward at cormonlaw will clearly arise once the

guardian assurres responsibility for doing so. The chi.Ldren
and young persons Act 1933 specifically renders a guardian criminally

liable for breach of the va.rjous duties irrposed by the Act,

to ensure the physical and m..ora.I protcct.i.on of children.13
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The guardian's duties will clearly cease if tbe ward dies,

they aut ora t ica.l Iy detennine when he canes of age. Whether

the guardian's powers cease if the ward mar-r ies before he

or she reaches the age of majority is doubtful.

Like a trustee; the guardi.an once having accepted the office

cannot resi0: it at will but if he is unwiTling to act, it

would be in the vard' s interest that he should be replaced.

WFAT IS orsrow
e

Whenwe t-a:s<. of custody we ilnd it :L~ u.I1 arrpiguous term.

In .its primary term it 1I:2~ns the right to care for and

contrc) , Ti., is tL2re:f'orc'-"\.,:18correlative of the duty co
protect. 'Jr..:; '.vi~c>r mp~",;:-;: ,~: custcx:1yhas been gi vcn t·~,
Sachs L.J. as;

!!In Us wider meaning the word custody is used as if it were

almost equivalent of gua:rclianship in the fullest sense .
Adapting the convinient phreseo lcgy of counsel P;.;.dl ;,"';

guardianship Eillbraces!f ~t L,..ul'.:LLt-' ~= ,'-;,b!1:;8!! or to be more

exact "a bundle of powers wr.Lch cont.inues unt i ; '::l'Y'G.~~

attains the age of eighteen years or an infant fcm:::Jl P T'.'1-J,.Y.1.::s.

These include the power to control, the choice of religion

and the administration of th.'~i:tlfant.::;property. They include

enti t.Lemerrtto veto the issue of ~ passport and to ',vi t hho l d

.thc co.iseut to rral:"Ti::'Q;t:.. They Lnclu+e aIso T.~lC per sona.l ~"'a.ve.l..~

physically to corrtrc I ~!1e-L'1f2ntuntil the yc~ of d.i scr'et.Lon

and the right to apy;Jy tu (.:::'Li:'::8 to t.-:-:9!'cisethe pavers of

the CTG'vnas paren partriae"

All the above stems fran the parent's right to custody. At cCr-
mnonlaw fran which our law relating to custody is derived

the right to custody of a legi t imat.e child was vested on the

father and 'NaB almost absolute. Its rights were superior
to that of the mother' and it was only in exceptional cases

'wnere there was the risk of ser 10uB physical harm or mcia'l
nsrm due to the father's cruelty or g:r:osscorruption of t.he

child resulting fr on prof Li.gacy that the father's richt could

be forfeited.15



Since the middle of the 19th ccntury the courts through a
series of statutes have intervened considerably the @ffect

of which was to whitt le d()\\TIthe father's r i.gh ts and pay

rrore attention to the child's welfare16 and to give the mother

more pos i ti ve rights to claim custody which even equity did
17not accord her.

HIS'IDRICALJ DI.VELCFME':\'T or THE LA\\' DELATING 'lD GUARDIANSHIP,

(1JS'ID~Y AI',)'!) MA I NrENAl\CE

The British interests in East ~r';"ca which began in the later
} If f i' 1 1 C t '1" 18 d . 19ni. _ 0 _:l\j ~~:Jt1 en UJ'y were IT.DI' Y £~I)normc an st rategi c

ccvered wi rh the mask of illl."i"'u::1"t"'t'ianism:to replace sLavo
t ade vi , . .-/.0T' e\"l-:-h lp~i.J'::'l(liat2 -l:1~.dc, . 'Ilie intrcxiuction of the Mr;,~ish
rule in Kony:::::~~+ho j ~.l- .••-::::,,:.;(,t":'onof +he English law. 21 '.::'t.",
first ordinance introduced in the East :.;.!. ,l,Cal: Protpr>-t~:JT",t(j

was the East African Order in Counci I 1897, the in ,:;-~nti()1J

of which was to make certain Indian Acts applicable to Kenya. But

where these were innappropriate or inapplicable jurisdiction
was to be exercised in accordance with the r'el.evant. bng::':ish

law. Article II of the order .in Cr"'v:.'::".;~ ~ ip~JJt.t('d

"Suhjoct to the provisions of this order, so far 2"" D,:".rml'::11t~,

procedure and practice of India herein apec'i.fied are inapplicable, I'
Her majesty Queen Victoria's Crir.una). and Ci. vi I Jurisdiction

in the protectorate shall be exerc.iced in accordance w i.tl.

4:hf;:c corrr-,». law' and st8.7:'l'L,2 law of Eng12,1d ill io, (,2 at the

Conmencenent of this ordcr , 'I

To llildE:.!'s~-andthe principles on which Kenyan law of guardianship

and custody rests one must be familiar with the statute law

of England in the 19th Century. This is important because

the 1897 order in Council did not indicate clearly the applicable
law of guardianship and custcdy for Europeans and other non-
East Africans who were neither Africans nor Musl irrs .
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'Ihe traditional theory at Ccml10~1 1.Wwas that the father; had

had absolute rights of cust.cdyovor his Leg.it irrate ch.i Idt-on .

Th . ht 'tend _,1 + h' ] . 22ese r ig IT.S ex ended ~O very young c J, nrcn. 'Ih Ls notion

probably derived fran the AgIo-saxon christian doctrine which

regarded men-folk as bread winners of, their fami lies. 23 However

in the 19th Century par l i.amerrt altered the COih'TIOnlaw by passing

a series of enactments, the effects of which were to deprive the

f'athcr of his carmon law powers of custo::1yover his children,

if t:!ei1: welfare so demandedand pro;ressively give the mother

rights until she was at par with the father in rratters concerning
cus tody of the children.

rHlefirst of t.hese series of :'i'ueralising acts passed '::\' -:-~,yo::' '~"\:;nt
.vas the T.All"'OORDSACTof 18~)9, 24 Under ~l: ~~':' ~"-""-T ..oul.d nave

Cil8~"-~'1 of her children unt i I they reached 1.::,,::; v..geu~ seven and

access l':lltD they at.t ai.ued the age of twenty 0:-1e. The E,'-'.tl'imonial

causes act of 1857 gav; the courts power-s to make orders of custcdy

to parents up to twenty one years, The two subsequent acts narro lv
the custody of infants act of 1873 and the Guardianship of infants

act of 1886 did no morr- than raise the age the mol.her couId have

CUS+cx:l~T of ~C~ cni Ldr'en fran seven years to sixteen years a..d

tnen t;; +1Venty'one years r'espect Lve.lv, The next two acts the

Guardrausrrip of infants act 1886 and the custody of children act

1891 have been ho ld not to be statutes of general app'l icat.i.o.. ':'!1

25Kenya.

l)o ;:elojJlTents in .sta.tut a law of guard.tans.rip and cust.cc y ~rl KenY9.
follave0. 'lory closely changes :i p Fngl i sh law, 'Ini s r.Ls. ~-,:icc.:~

background is important because the 12.'.i' was one of the ll<:....jc...i:

tools used by the Colonial powers to est.ac l i sh their control over
.ed . t . 26 But' ool hi h ~ ced thOCCUPJ, terrl or res , tne proo emw c r a emwas

hem to develop a legal systrm Embracing the \\1101eCountry. As
Ghat and ~~c..<\uslanobservcd , "If one problem was as to what to apply,
another was to whcmshould the Lawbe applied. ,,27

The 1897 ThQt Africa order in council seerrod therefore to be 32'!

at.t.enpt to indicate which Laws applied to the different cl.asses

of people . If that was so, the 1897 order in Council vas j nadcquat.e

for there W2~S no provision govcrntng ?>la1,.cirrOi~ialrelief. Y.bC!:'c

the Indi an Divorce AG1:) whi.ch applied by virt'J.Ye of Article lIeb)
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of that order in council provided for procedure it failed to do

so with respect to aivorce and nullity. Tne personal. laws appl icabIe

to African ~L.lSlimsor these African's \IDO were neither muslims

nor christians were indicated by the native courts regulation
1897 established by the 1897 order in council28 it became clear

that statute law was to govern non-natives. 29 The muslirrs for

the most part were to be governed by Mcha.rnedanlaw, the rest of
the Afric:;.:..lSwere to be governed by existing laws (Acts). Regard

was also to be had to native laws which were not opposed to moraj ; -~y
and ht>.mnity.30 The British settlers were insistent that they wp.r.e

em.I tLed as uf :dght to the Engl Lsh legal sys ton which they har)
brcugnt with then fran England and was par t of their heritage
f.l'7 ccmnonlaw. 31 After 13S8.J Kenya was to be a whitEf.f}.8:~'~

country aG is evident in the words of Sir Elliot;

11 It is ~re hypccri.sv ns-: to adm'.t t.nat white interc-=>tsfOOSt

be paramount. And tha1., 1:h8 m.ain'object of OUT pol-:'~y and legislation
should be to found a white colony. ,,32

In the are=r= of guardianehi.p "lnri ('11C:+0~' t;-.:- ;-2~C:::;:::" ::.;y~'oach

adcptc.I by t.uc cC"..:r+s~J! FngLand ani; e--Lnerrr in Kenyan court'?

decisions is vi vid'ly POL.;:: :T8<l hy tIle words 0.1' lord Esher M.Rin
0-:)

the case of R.V. GJTIgallw~where his lordship said;

"Tho ccur t is placed in a position by reason vi the prerogative
of the CY'0,\11 to act as Supre.ro P2"Ct;'1t of the chi ld and IYTIlstexr-;Y'c:ise

that jurisdlcrion in che rranner z :L11 whi.ch a wi.ee , af rect.Lonat e
hld careful parent would act for the ~u'?lfare of i.he child, ':::J .....
natural Pa.~~l(; In the par tLcul.ar case may be affectionate an':

maybe intending to act for the childs good, but rray be unwise

and rray not be doing what a wise, affectionate and careful parent

would do",

The courts thus view their role in deciding matters of custody
3·1as that of benovalent "grand parent". In Re A.C.B a Kenyacase

the courts decided the point without reference to the local cir-
35cumst.ances.



LJ that C(1:-5e rne nothc ~> of an ill(~gjtir:'2..le child applied to court

seek'i ng th'2l'e.rnoval of 112:t clri.Ld f'ion the cus tody of the putative

'father. Cust.odv had been given to the father p",s a result of the

appt t.cants nerrta.l disorder. Frrm the judge-Dent it is apparent

that only" Eng'li sh values were 'taken into account. An excerpt fran
the judger:Y'nt of Barth, C. ,J, reads ;--

"It is c Lear frQ'TIthe series of de('~-r.i.ons in England that the

rrotho r of 2.11 illegi tin.ate child has no legal ri ght to its guardian-·

ship t·Jt that the cour tiwi Ll , in the ar.sence of any serious r eas'ou
to th::-> cont.r-ary give it to bel' i~rc;ference to a stranger, but

~~c~!.tthe pU~J0.Live father has also a direct interest in his ofl<3pring
ano as between h.imand the msti.2T tile. ques t ion is woul.d it b:
T(. L!.(' interest and benefit :.1 rhe chi Id to be taken away ~ro;nhis

:fa.-cber. .::f it wou Id not the ~,(.,lrt will not interfere."

The first piece of J et:,':.;=Lar ion ':":jJ8cllicallj to govern ' .us tcdy

in Kenya was the custody of in:;:ants ord.inance J92G As should
be expected, it was a p:i,e~e of Leg i.sl.at i.on derived errt i.r'e.ly f'rrm

the 1891 custody of chjl~h''O'nact in England. Toe 1926 cus t ody
30

f.rcdl U11SCILl}JL;.leWJ~Jrents who ••,roTe lJ.' ~~1€ :',3bit of claiming t!18ir

children after these s,)Ciet,':"Of" l>~~i.lj2"'·red great expenses j:-,

reoring and educating them.

Na-j)·'aJ-:"'y the Kenyan courts ltave_fol:Lo.'iedother aspects of
English .f.b.."::ily 1~1V. For .i.nst anr-e a~ conrnon 1a"v , the rr::>t; ier if

~~uilty of adui te.cy.' \\CLS r.:». given C2J'O and con': .:>1 of her clri Id ,

1h ..~ present ru~e as laid dO\\11in Willoug!:",c,yV. Willoughby:17 ::....:>

that, in absence Of any eviden~e ~hat The mother is promiscuol~,

a bad housekeeper or a bad mother she should not be deni ed cust.cdy ,

These considerations were relied on the Kenyan case of EqJDer V.

Hop~r 3..11dGUy'38. Cust.ody of a child was grant.ed to tJ:-:;~~~~er-

but care and control were vested in ths respondent n.othor who bad

comnitted adu l tery and was then stc:.yin§:."wi th the co- r 23":) ond ent •

The.second piece of Legi.sIat.i.on V1W3 the Gl:stydiculSb.ip cf infants

Cap 144. Debates in ParLtarrent on the bi: indicate t.hat the

adotrti on of errt i.re E!1gH:::;h _,",-Cl:S and paral~~~'ls dI'8..\\T; £1'u[' l'ngl~.sh

1mV' was a de.l ibe rat e policy.lhfs i"s t?~7i.0erlt :t'rcr.1 the s:.)e,,,,01 of
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Mr. Webba me.'Tlberof the legislative council in that debate:

"As my honourable friend knows this bill is drafted. on the lines of

English Acts, dealing with the same subject-rnatter; and inorder

to have advantage uf English text books and English decisions
we have followed the English Act fairly slavishly." 39

The above process of rraking the Engli.sh law to becorre more

entrenched could have been averted or at least slowed down "had
the courts construed the statute 'Jtrictly, t.i-oy might not have
fElt bound to apply every rule of 1>-::igli"h law but tried to cr'eat.e

l", corpus of law responsi vc- "!.:-- t>:: ,·.:TIergentdemands of the 1CY'.-al
, t 10ClrCUIT13.;:"c=s.

THE SIGNITICArCE OF GUARplfu~SHIP, ClJSTOO i

"The child is s~{Sledout by law as by custcm for special attention". 41

The position of a child in the family raises probler.s. 4. lIu::jor

pubLLc policy consideration wzth T:CCr,.I.U ic to gl ve (-;;velYencOUL;b,~·-1E;:---:

tel the family to fulfil its role as the provider c.i L~~? ~l1'::':d

:(01' its sustenance and protection during Lt.s vuln'3:rd.ol.eyeGU's. This

is due to the fact that adults =re pr-esumedt") be capable of deci df.ng

what is in their best Int.er-ests., whi.] e children on the other hand
ace regarded as " Incorrp1ete" beings itl-:-.apableof d\.::;tPlj)tiYl~l'g ~lie.

for them,

In every soci ety the law governing the custcxiy of children reflects

the structure of the f2IDily. In the Western Societies the family is

made up of the spouses and their children. The spouses are under a
legal obligation to bring up the children. \\11erethey fail, the

children are made wards of the court and are kept in a hore where they

grew 8.5 heaI thy rD0nbersof the society. Since r10St of the spouses

c<t::1 bring up the children properly, the courts are often asked to decide

wh.ich of the two spouses is to have the cust.cdy . 111ewelfare of the

chi.Id which embraces both material and non-rrater i.a.l aspect s of life

is considered the rrost par amourrtconsideration in such cases 42
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governing the custo::ly of the child exists. The rights of the

child born outside marriage differs iran one ccnmunity to

another. In same c(T.1ITl'J.nities f.t is the woman's family which

has the r ight to the custody whilst yet in others, the right

is condi.t iona.I on the father making a specified payrrerrt,

Under all custorrary laws the spouses who establish a f'amiIy
have the right to the custody where there is a marr.iage, Where

a rran and woran are cohabiting outside marriage and their cust.orarv

law doss not give the right of custody to the man. It is the
wanen.s f'ami.Lywhich has the rigltt to the custcxly of all the
d:Lldren.44 In Lerionga Ole Mt1it1iV. Sudoi Ole Sim~aria.:45a

rra.i W~CJ had cohabt ted with a ';;C!1l8.:1 cla.imed ("lstcxly of the

r>ln ..idren born during the pc:" Lod or cohabitation. EnteriPl

.iudgerrent for the wonan, the !{2nyaC.olonial Court of Review
held that un-lr:::rthe Masai '::1.1G (('lIT:.?":" V ''Cow that applied to ':he

parties, the child he1.'J)'r;edto t~H::worrant s fanily p..s t1.leyware

not married and the appellant was entitled to a rr.rund of the
maintenance for the child during the period of coh8bitation.

prayed to rx. df",,,':ar8u tilE::: sale: P"'lar).:L~t. of f'our children, H~'eo

of whrmshe had ha:1.vi th •..:"e ·j2=~'ndD.,.,t,whohad li ved with hor ,

She contended that no marri.age existed between them and that
1l:"1.jE::::: Ki kuyu cusstrmary law, the children be'lonpod to her

fan; Ly , The def'endant who bad paid part of the do-wrypayab' e

after t.he ccrrli~~JI:C'errentof ccnabi t a+Lon lived wi th the ;:;lain't:i 1" 1:

as a rrarried \,'C'fli£'nunder 'Ki..1ruyucustorrary law <outended that

't:.tevwere rmrried and he was entitled L0 the custcdy of the

children who had been narred like children born within wedlock.

The court entered judgEment for the defendant holding that
there is a valid custrrrary marriage \>,herepart of dowry is paid

and the parties live like rr.arried people under custanary law

0.1though SO'TIeof the requirenx:nts of marriage remain unperf orrrod,

This argu:nent was also f'ol Iowed in the case of Mar-yWanjikLlV.

: _P~·e;...;t..;;;e.;.;.,r_I;;.;;;.li;.;.:' nza 4~ HG~ ,the Plaintiff cLairnodthe C~~~d\;-~~-~~:~--~.-- ~
chi Idr-en born when they were living as husband and wi.f'e,

cont.ended that she was married to the def tdant under the Kikuyu

custcmary law. The court held that she 'Viasmarried to the

defendant and that she was ent i Led to the cust.ody of the children.
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The signiHcance of the law of guardianship and custody is Lint

there is always srmebody to care for the child I in the Western
Courrtries where we have the notion of legi t imat.e and i1l8gj t imat.e

the right of a legitimate child is awarded to the father and
that of an illegi tirmte child to the mother. Amongmost of
the Kenyan Ccmnunities strictly speaking no child is considered

illegi 't imat.e sf.nee birth in or out of wedlock is irelevant to its

status in the Conmunityor in its Lega; rights and duties. Sucn

rratte::.s are determined ,by the acceptance of a child as a rnenbcr

of a family and the only question that arises ill custanary
1::1.',1;' is in whicr; f'ami.Iy it adhcr,~ to, thac 0£ its father or

it~-;materil:':"::'~andfat"prs, such c}...i.c::stioC1sare answered by the

Courts in det.ermini.ng \1,+-.-:; ci ;~I:' two spouses is to have tIll:;

'l'11E GUAHDIANSHIP OF JNF;UVr~.,cr

(CAP 1420 OF THE LAWS OF ~"YA)

Ever since Kenyabecome a protectorate and then a Colony unt i.l
she acquired the present status of a Re!'"hlic, there has bf::cn
persistent inconsistencies iI! deei-u.ons ').1.' the Cour+s of rer" ;ru

iegard ing the proper principles applicable in cust.ocy : ''l. ~.:s~rlr'_mancf'

;Cases. This has been due to several factors narr1eiy, the exisTence
of separate Indicial system, ~L;::.! is Afr icar, and Central within

tr-e legal system prior to 1967. '1118 absence of a single substantive
legislation prior La 1.959 governing custodv and ma.int.ena, ~(e ,:+

chi ld a}so created prUbJ.b:-'S. The apparen ~ llcglec1.:CT t;:rop(;r ::.cga.l

rP.':38Ich by the bench bef .:'t'o 'J;','O' ruLi.ngon cases, particularly

where par t i.es were not rt::}i:;:,e~<2i-ltedby advceares and the obvious Iy

confusing 2ul tural norms involving conflicts between the received

laws and the numerous Indegenous custamry laws and religious
rules.
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In 19G7the Government decided to Int.ergrat.e the court sys tem.

The Judicature Act still retained the reception clause which

had been contained in 1897 East Africa Order in Council.48

Section 3(2) of the Judicature Act indicatect the position

accorded to custrmary law. Apart fran r ephraef.ng the reception

clause and giving cus'trmary law a much inferior status than it

had enjoyed in the Colonial days the Colonial rules rEmained

intact.

The second at tempt was to refonn t.he existing systems of law

whIch was lau:y~hdd in 19G7. J\ crrrrrri.es.lon"~1 the law of Marr iage

and D'ivcrce was appointed to lOCKj nt o existing laws and s''.gzesc

ways in the form of rF;C:0~'1Cr:'~.-iti,v~ifor r'ef'orm. This was ". difficult
task owing t.o thE:: ":~_. :,;~;!:;K?nv? is a multi-racial as we~~ as
multi-religious society. ':1:1 A.s it turned ort the Ccmnissjc:',s

reccnmendations were really the existing s ta'tut;e Low , "nt.h a

few reforrns reflecting the changes in England. For instance

the Ccmnission reccmnended that rroone should 'have an absolute
right to the custedy of the infant children of rrarri!'tj2'p.if the

parties to that marr-iago separ'at.e n'Y' a:!.'(5 .::..i vorced the r @.'::;:"c:':::"~

consider at ion should be the good 0.1: the chi Idr en .50 71l:.LS vi.ew

offers nothing new; infact it is paraphrasing of -i::h(jeX-'-.2t:ir-.;-

statute law which is purely English law on custody of children.

The Ccmnission r'ecormended th.::.t very young children should be
Ln the custedy of their motlier's u.lle~'"!:;except iona.l cf rcumst.ances

<;;
die-tate ot.herwi.se, whict. also reflects =ngli~b Law.~-

:::l' 'che 1970s there was beg; "!l1i!Jb to appear sane consistency

::':1 thp. :::l.1;:9licationof the Guardianship of infants Act wi th three

principles emerging as dcounent . These being the two principles

embcdied in section 17 of the Act regarding the par arrourc.yof

the interest of the child and the equa.Ii tv of rights as between
fathers and mothers on clainE to custedy over children. The

third principle is that a child of tender years is in the absence
of exceptional cfrcumstances to be in the custcxly of the mother. 52

This third principle is in line with the 1967 Comnission' s

second r eccnrrendation.J Jn this principle the responsibility for

provision of mater tat factors required for the maintenance

of the child may be shared by the mother and the father.



'Ihe Guardianship of Infants Act is applied to a11 cases regardless

of whether or not parties are gove:rnedby statute law.

The case of P-.XlJ!!liv, Su1tan~53 Illus-crates the wide application

of the Guardianship of infants Act. The issues here were first

whether Mohamodanlaw or the Guardianship of infants Act applied
·to questions of custody and mai.nte.tance of a chd.Ld born to separat.od

par=rrts whopr ofessed Islamic religion and be'Longedto the Hanafi

Sect and secondly, if, the later, stut.ut.e was applicable, whet.her

the father was entitled to custody of a child whonhe had beer.

i.n cust.cdv .ror a fixed period ct 3~ years. Expert evidence

2st!Olblishedthat the child !12d.=,tSj7€..l verv happ.ily with thef~;!:::-:..er

i.v~'3~ years although it r culd oe expected to recover fl...m the

dof'f.nat e disturbance it WP.2 going to saffer were the mother to
be given custody . The C8l".: r of !1j''i8al in affirming the decision
of the High Court rul «, t.hat; "'..!l ai l matters of CllSCC"..iythe

G~ardianship of Lnfant.s Act applies. In i ts Ianguago the Court

stated ;-

" , that ')Yc:L::-'-::-:''=- \~L-L.) apP.LlS" '~ TlI!l. f crce
"to l\'10haITh::~:m,.~lUL. i.es;::; than tn ot'n::Y' inf::n.ts, and.under se vt ion

17) the we'Ifa.ro cf the .1..:far:: :':-idnot the right under the ~~ohar:1eclan

law of either parents is a paramount consideration in dec+ding .
t.i , tod ,,54q~es lons OI cus y.

Sect i 0,' J 7 ~,~the Act has been ar,plied on many occas ions to

Impose the EngILsh noticns on i'\'~1atis best f(,:':' the child.

The relevant section reads in part ;

"Where in any proceeding before any court the custody of upbringing

of an infant or the administration of any property belOt'1ging

to or held on trust for an infant, or the applic~tion of the

incorre thereof, is in question the court, in deciding the

question, shall regard the welfare of the infant as the first
and paramount consideration whether fran any poirrt of vi.ew

the claim of the father or any right at ccmnonLawpossessed
by the father in respect of such custody or upbr i.ng.ing, admi.ni.et.rati.on

or application is superior to 'that of t: -;mother, or the claim of

the mother is superior to that of the father."
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As mentioned above section 17 stipulates for the equa.l.ity of

rights as between parents towards children, gives v.elfare

and interes ts of children paramount consideration and ru l es

out any other contending legal doctrine that may confHct with

the ones in the Act.

Sections G and 7 of the Act provides that each spoase has equal rights

in iniating the cour t pr oceed.ings .in the interests of the
weLf'ar= of the child. Again third par ti.es (viz those who are
not tb.,; parents of the children) may l'(-'~over any reasonable

costs of upbringing a chi Id f rrm its parents (Section 13) .

. The Act bars the rrother of 'the chr ;d Tr::r.-; obt» .irring any rnaintel!8T'_~S
~r :i .. the ch i.Ld1 s father unIens she; is separated iran him (2 _~ctiol1

7(~»). T...is latter sect ion 8nC'ourages physical aepar at ion of
the parents and may be open r, (,:'I";~.';sm as to whet.her this is
necessarily in the inq::c:-:;:'jl;or ti:e ::--.:.._rriageor the 0uJ :11'en.

It makes reconciliation c!jfficult.

8.13 (supra) appears to encourage s'trnngera to take interest in

pr ior co tL:~enar,Lm.::r,tvi this ]eg-:i.:::;}c..~i.on_ judicial op.i.rri.or
. '. . t .' . 1 ':is h . than one anst.ance reJE.'c ort l••_' S p:..~n-::1p e w ereas an ano er

50it was favourable.

Hale.Ter since the Guardiansb.ip of infants Act is the sole statute
governing ~t,e ·..iis tody of chi . dr eu it is app'li.c-dto all c::::.sec;

even those fa:J i~g uncer cust.onai j- Lav despite the fact that

.tl. has been enacted on the principles 0:::' English law.
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CFAPTER 2

DEFINITION AiW J..SCERTAI,';:.' •.E2'lT OF AF~ICAT ClJSTO,;ARY LAW

There is no single definition of cu s tomary law agreed by l awy er s jurists,,
social anthropologists and others who may be concerned with it. This in

itself is not suprising for bothcustom and law may be used in a number of

differing senses depending upon the r equLr err.ent s of the writers app r oa ch- Th e

fact that (11eSe terms may mean different things to different con t exz s :

is not in itself i1c:.portant. But the p Ia ce of customary law in the developing

legal fystems of ~tw African states lS a matter of some considerable

con t empor az y Lmpor t.anc e wh icn calls f o; som« precise definition in this

inr.";ciiate respect.

',Ti.;~W on the conc ep t and definition r[ customary

law may be lessened however r f it is r ecogn i s ed that a d'iachr,-;; c.' 2.::-.roach

lMy clarify part of the disputed f i eLd, 'I'r ad a t iona i Afv-i':'':'Ll.p oI I .Lca i

systems presented a Hide range of patterns. In all thc c ; soc ' -::;"]'8S, bodies

of ru l es ·existed to define the appropriate reciprocal behaviour of

individuals and mechanisms existed to ma Lnt a in the social order. Thus

1.1le social order wa s maintained and there is little need to f_·~ject

the r xi s t enc e of Lax in such soc i et i.e ; '·.,ere'" ~e(:-l~se Lmj.c r t ed c r t.t er Lc

of law are not applicable.

In many colonial countries in Africa the governing p:_WCL"C.L ,N recogll':'.::~,l

that side by side with the gen er a L l.9w wh ich th cy introduced there were

also existing local rules wh i cb wer·~ r agar ded as en f or ceab l e wb cr e inf':'i.:ge-

men t s );: local morms of a cc co t ab l e behav Lcur occur ed , J40(.2! ')1:" ~"c;tomary

courts "ere c st.ab l i she-t to ao...'i.,:i.ster such la-", thuub~ ~l:2se co.u+ s

gpn~r~lly were authorised to ~~~l) uarL or the staL~~e law of the coun~ry

in atidici0<' :-0 customary l aw, A", C! result wh'.:!.:;;: customary Law as a

body of unwr i t t.en rules recognized by curnraun i tLes continued t o exist

there now also emerged law in the S~5e of the adjudications and decisions

of recognized courts which in many societies had not hitherto existed.

At this stage then the study of customary law wa s enabled to follow two

alternative lines. It could become a study and analysis of the decisions

of the courts, or it could proceed as the interpretation o~ a folk

system of social con tro L,

1 d f' 1 "a di ac hr on i.c p r oc e s s ofC.M.N H:li.te C a.ne s cu stcr-a ry 8H as ) ... L._

development rein '- inter.pretation and change in raechan t srr.s C'[ soc ia l,

cOEtrol ranging a long a sp ac t rum f r ori traditional sy st erns of sccial

to the Ln cr oduc t i.on of c ou r t s -,-hich h2VC prosressiv2ly di f f cr sn t Lat cdcontrol
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between legally enforceable rules and other social norms, and finally

extinguished by its replacement by wri.t t en Law broadly comparing of

those rules vrhich can safely be distilled from the decisions of the

courts w i t h such c.au t i-on s supplementation from other sources as may be

practicable and with such statutory modifications as may be found

essential :.)r the needs of a changing 3oc.iety".1

On the other hand statutory definition of "Customary law" or "native l aw

and custom" C's it was often called in t}-.r.; earlier legis1atiun' of the

then British Africa, have been few and far b e twe en , Customary Law
\

like elephants and more recently ownsr sh Lp wa s C'"v-<:.;"dentlycon s Ld er ed

to 02 one of: cho se phenomenan which it Vp s ililpe.s sLb le to define

!:'t.::: which could nevertheless be reco gn Lz ed when seen; In n:.::C-"~':: '- .:-.._5

the: lptSislator ( or legal draftsman) has De,:'T) l<,ctt;..-,n r-"lu(;.r and

S'2"';".l'3~ (j('''initions some Lon g, ,some brief have b eei, inco.LJ:'urated rn

the p~~ legislation integ~ut~lg the courts, or modifying the juristic ba~i~

of the legal sy s t em, MGl.e and more of the customary 1a \-1 is replaced by

legislation for instance in the field of land law. It is therefore

very uncompromising to call the fragmented rules that remain cu s tomary

~aw.
Resfr<rerr,Ul:: cn d ot h er attempts at systematic investigation ant! rt(.'~';·':"llg

v: .us ; omarv :aw expose another pr cb l em that of discrimination

between habits and norms followed by a given community but to whLch

recognition and fo r c.a of law are not accorded and these n orma t j v=

r".Iles of behaviour and institutions to whf.ch legal r ecogn i t i.cn is

given. .uy such recognition +s meam; that they are not (''11y followed

as a mat t er of practice but must be f ol.Lowed as a matter I.-f law.

Law and customary law may have d::,~Fc.rent ;neanings that is, r.:''lY.
be viewed and handled differently by" rliffernt ca t e f or Le s o f p e r son s

professionally concerned with it. To the an t.hr opo Lo gLs t; it is part

of the mechanism of social control on a segment of what he may call

"Jural phenomena". But the judge of the High Court, the legal

plactitioner advising a client, the academic lawyer condcting a field

investigation hav~ different opinions as to what customary law is

or wha t ought to be regarded as customary 1a\<1·

The p r ob l e.n of "customary law" therefore in its general sense and

the ascertainment and status of a rule of customary 12\-1 in particular

may be approached in varying ways.2

The difficulty of ascertaining cu s toraary Law has also been contributed

by diversity of the African c otrunun i t i.e s with their different

cus tomar y Law s , Further there are subdivisions of clans and sub-clans
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among t.he African societies .che job of ascertaining what; customary

law is becomes almost insurmountable so what is said to be customary

Law in Kenya may be a generalization and the reader must be awar e of this.

Notwithstanding the fact that some rules may differ from one community

to another, thcre still are features commonto most if not all systems of

customary Lav ,

The changes that have occured and are still occuring complicate the

ascertainment of customary Law , modern s'Jciety with its ever increasing

devises has continually affected and altered various aspects of cu st orn..ry

rules. Perhaps the importation of En31is,h law h=.» "::mtributed a1.ot:. towards

this chaoge, The ef f ect; of this is to r ender CUSLl)'!Tt::>-:::-yLa» rules uncer ta Ln
~

fr.)rt i:imC! to time. J

The .Judicature Act Section 3(2) 'las also conL:7H,)IP"E:-': ~~ ;:'f': r omp Lex i t.y

of ;:,~cc:rt'>'~"l'ig customary Law , It stipulates in part,

"The BiSh Cvurt and all sur'bodina te courts shall be' guided by African

customary Law in civil. ca se s in whLch one or more of the parties is

subject to it or affected by it so far as it is applicable and is not

repugnant to justice and mor al i ty of inconsistent \.,ith any written
..4

] i.'\' ..• - .....
A case in r:::h.t: her e is that of ~lnyi v. Om\.,angaSwhere the w i.I e

l..,--;> SLr11"t-~vp.ly:ieserted her husband. The husband however refused to grant

her a divorce. Meamvhile the wife went to live with a paramour for

several years and she bor e children to him.

According to a well est abl Lsh ed Ki sLf, customary law rule, all t.hos s

chil d'ren t:,e wife had brought forth bel origed to the husban,", The

uusband cLa iraed cu st.ou.ary of the children 'but the cour t rult:.~

that this cu s comHas repugnant to r.C1r:"..;.raljustice and mor aLi . ..:;>.

The above case illustrates the blow the <r: called repugnancy abu se

had bided oh customary lawo More interesting is the position in which

a customary rule is left once it is declared by a superior court to be

repugnant to justice and morality.

The definiti.on of customary Law in section 2 of the Magistrate's courts

Act enumerates claims that are to be regarded as cu stornar y Law claims

instead of defining or ascertaining what customary Law is. 111e Act

t.her-cf'or e does not reduce the difficulty of ascertaining custormry

Law because it has only listed the claims ~...•hich are c.onsidered to be
6customary.

The other factor that poses a difficu!ty Ln the ascertainment of

customary law is the fact that it is unwritten-customary law was passed
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from one generation to ano t.hcr orally by elders who wer e Hell v er s er! in

the customs of a particular tribe. Now w Lth the social changes ta:~ing

place, it is very hard to find elders who are conversant. and c ornp e t cnt

at their own customary law. The f ew elders that are accessible often

give conflicting account of a rule under customary l.aw,

From the fo r ego i.ng it suffi.ces to say that customary law rules have br ..;·,;

tricky and .:(l·~£ficul t to ascertain. It is in the light of such ob s e r va t.Lon s
I

that an analysis of customary law of custody and maintenance should be

approached.

CUSTODYA\1D

The hi storical ba si s for the appl ica tion of customary l aw in general and

the customary Lax.• of custody and maintenance in particular can be traced

from the extention of the Darwinian theory by the B'ri t i.sh \"v 1 =nLst s to

Kenya. The Africans had to be gretdudJ..i..v -::'-v·;"-L·;.ze,i8 and h cnc e the oec t ar ed

policy that the enforcement of cu s to.nary Law was .Li1ter.~·~ ""C:-~l~- ~v t id e

over the transitional period.
9

As regards the legal basis for the application of customary l aw this

can be found in the 1897 order in councIl. Article 52 of that order statp~

that those customary laws" not devo ao of numan i ty

app Li ca b Le ,

The Native cou r t s regulation of 12";7 sp ec Lf Lca Ll y r eLer r ed to the

or mor a I Lt-.J" were

app Lr.c a r i on of customary law. Ar t i cLe J of L::2S:' r egu Lat ion s stipulated;

"Native courts ment i.on ed in Article 2 shall as far as practicable be guided

by the Indian civil Cri~inal procedure codes •••••••••••••• and throug out

the protectorate be guided by and have regard to any native laws and custor.:.".

Attitudes of the legislature and Judiclary indicated that the African

institutions ~ere devoid of morality and hunanity. This was expressed

by the 1902 order in council, which repeated the 1897 order in council.

Article 20 of the order read as follows:

"In all cases civil and criminal to whLch natives arc parties eve ry court ('J)

shall be guided by native law and custom so far as it is applicab:s and i3 ~ot

repugnant to justice and morality or inconsistent with any order in council

or ordinance.11
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Early judicial attitudes toward African insitutions were also biased.

For instances mar r i.ag e s among Africans w er e corrrrnonly referred to as

"Unions".10 This vLew was expressed by sir Rober Hamilton C. J. in

the following words:-

"The use of the wo r d "marriage" to describe the relationship entered

into by an African native with a woman of his tribe according to

tribal custom is a rai snomer The el ements of a so

called mar r Lage by native custom differ so materially from the acc ep t ed

idea of vrha t; constitutes a 'civilised form of marriage that it is

di f f i.cu l L to compare th~ two".

Th er e fo r e t c t.iia t learned judge like so many other colonial o f f Lce r s an

1<~-r.i.caIlrna r r Lage under tribal cu s tr-m dtd not cl'l.:.tlify as a form o f

r',~:~l.·::.ag",to wit monogamous chr i.s t Lan marriage.

~:::..,::. ::.'20 order in council si;r')w.;.: r ha t attitude had not chanz ad ,

Subsequent l cgi s l a t ton show= d tha r; S~f .u t e law was used to modify
I

customary Law and to a s s Iirnl at.e r l.e Africans into the w es ce'rn ideas of

civilisation. For instance native Christian ma r r i.age and Divorce

Ordinance 1931 enabled those Af.ricans who professed christian faith

to change marriages con t r ac t.ed under customary law into statute marriages.

Th i s WuS '" d i. 2.::t ir~licatjon that s t a tu t e maTr;",::.;"'''' """'Lt of a higher

status. The above ord+r ~nr€ -:.•..::~ t'.~(h1.i.C1c.::! a,.,v:·~ other things t'lat a

woman deemed rnarried und=r rha t :.Jruj.[I.3~r:,-was entitled to r e t a in

guardianship of minor children subj ect to the p r ov i so that the right

to b r Lde price accruing from the marriage c f a dai.gh t er should be

de t.eruu.n e.J according to n a t Lve la;, and custom."

Again Lo ok Lng a t; t.h e L<:~e law on e fines that th e aim of jur:.18es C311;::::-t
12b , any t.h i.ng but to 8-=.t rid or some cu stornary l av s , The ear l y attitude

of ~ht ~ngli~~ co~=ts of law towards customary law especially 2u~tomary

law marriages which were in essence poly~amousis monifested in a numb er o f

cases. It seems that English l.aw in the 19th century took the position

that marriage in all christian countries wa s essentially the same thing and

that recognition should be denied polygamousmarriage on the ground that

h dOff' ° ° 13t ey were a ~ erent ~nst~tut~on.

Polygamous marriages w er e equated. w i t.h non christian mar r Lage s , This

attitude formed the basis of the classic enunc Lat Lon of the English

't"iw concerni.ng polygamy by Sir James wiide in Hxde Ii. Hyj~~"~·.and

Woodmonsee where he said;

' •• 0 ••••••••••• ·Nm.; it is obvious that the 1, .trimonial law of this
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country is adap ted to the christian marriage and is wholly inapplicable

to polygamy. It

The hitherto con ser va t tve judges Here not prepared to hold that t.h a

polygamous marriage in like manner as the monogamous marriage confers the

legal status of ma r r i.agc , in other wo rd s that pClygamy possessed the

same "legal potential" as monogamye This negative attitude of the

judges rnal e t.h em reach the wrong conclusions in deciding customary Law

ca ses , For instance it wa s wr ongLy st a t ed in the case of Momanyi N:'t:baJ.:i.
15

~9nrwongc. ~La.~a that chLldl es sne ss Has a commonground for divorce

h f r! 16among teA r i can s •
- h 17 1 hIn anot. ez case t re courts ad to determine chc age at which E0 ha r dship

can be cau sed if ~:-!echildren are seoar at cd trow t.h e.Lr na tur aI mr.cn er ,

Thi s j.s purely an English conc to t because among Af r ican s t-h-,',- _ '" a Lways

someone to care for the children.
p. - . 18 1 f d dId 1.l.~' .•2. ,.:~:: . cu z tomary aw was en orce an custoc y granteto t 1e parent
.•........••..-q;~~"r· .•

but on l.y lJecause it wa s conc i st.ent; with English common law. Th e notion

of importance of the wf-:l.care of the child wa s set aside because at

COULmonlaw it applies only in cases of parents int.er - se or strangers

Ln ter .» se and not as in this instant case where the dispute vra s between

a lJ 'lrpn j- - . . - - ~-~ •...•..•...u..u·cc:. .•...•

Howeve r , tot, -r e were instances wh0.cC"customary law wa s applied 0":"
19

app car s to nr ve been understood. In unreported case a husband p ct i tLon e.d

for divorce on the grounds of wife1s adultery. There was a child of

the "union", aged two y ear s , The tvuncipal. Native affairs of£':'~.pr, a

European, bearing the case concluded that the "union" had t.l.e es scnr iaI s

of a !"at::"riage by n at Lve 1mV' and custom and that bride p r i.ce was paid

in cc.i t empl.at Lon of p r ocr ea t Lon of chf.l dren , Th e hu sban d "-:':, given

the relieL ::)ught.

I - 'S' V S . '~,' b 20 ,- 1 l' b In .Ndoros~ altemo 4 lten~ dal a en» cu stomary aw app r i.ca e was

enforced. It was held that the applicant torfeited his rights because

he failed to pay the initial bride price in full and was therefore not

entitled to custody.

Under Masai customary law a husband may return his wife to her family

if there are no children of the marriage and he is entitled to

receive back any bride price he might have paid. Th Ls rule was

enf or ced in the case of ~_rn02..,.Ol.'L,Karnoiro 'y.!...~Sir~ng:~.9le pardi.x021

wher e the applicant brought action for custody of the children born

by a wife he had returned to her familyo
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It was held that even if he had not
received back some or all of his bride price he could not lay claim to
the children.

. 22In another }fasal Case the court ruled that although the masai law,
which it applied dictated that a legal husband has rights of custody
of children conceived and born to his deserting wife during an irregular
marriage, the puta tive father of such children wa s entitled to rcccup
the mainte-c.ance monies spent on such children.
Two years later the court of Review hac to decide a case230f custody in
wh i.ch a Gusii woman had deserted her egal husband and during that
period had conc crv ed and gi v eu b i rtr. 1-0' -:"''''0 children, one with unknown
father ~~d another with an unidLntifi~d lover who wished to ~a~rj her and
f:)..! him. The C01..,rtruled t:,:'lttl-:t lelSal husband had no d.C;ht ('[ custody
c f the child w i th t~'j~ l..n'ideJO!,;f:~::.-::::.1ther. The court here r<Cl">2(~ :'1)

f oLl ow the above mentioned case of ~aberi V· :'I:iabq~a(51.:;::..a)on the
ground that the later was decided upon facts of the par.jcu18r case.
It stated:
"The customary law on this subject is clear and long established, namely
that the children of any irregular union b etwe en the w5.fe ar.d -"man
ot.her than the husband, as well as cne rl:::'::""LY'-'li ('I t.be -narrLa ge b e'f)!lZ

2lJto tf e husband of the regular union."
The court however gave custody of the second child the: W"; ••• "',, :.:.dwith L~,2

unidentified lover to the woman because she wante6 to marry the lover
and aIso because natural justice d,~mar.dedthat she should keep the
custody of the child.
A ca sr-rc f Lect.Lng the app ILcat ion of the Lur.ya ~ust::::"?"t;"law is
li2~9leny'a V. ElaH Keya2

:' 1L'" di soute was over ':l nine year old ch Ll d
bOL:: '-0 the mother after leaving t:.0 J..espondt;;"::.The respondent wa s
granted lega~ custody but physical custody was vested in the mother.
The father (respondent) had to pay her school fees, and any eA~enses
connected with her education and would be entitled to receive bride price
paid for her when she grew u~, :he relevant Luhya customary la" is
that the husband if he had not: been repaid bride price is the legal father
of all female children ( in some location all childre~) born to the
wife for whom he has paid bride price regardless of whether or not he
is the natural father.
From the cases discussed above it is clear that cu storaary law of custody
in the colonial era was applied by African courts. All the same the African
courts were not bound to apply custonary law. They were only to be
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guided by native Law , This left considerable room for the application

of principles largely cmana t Lng from the English type courts.

Furthennore the repugnancy clause in the above mentioned ordinances

gave the superior courts another opportunity to exercise their Lnf Luenc e

in customary la'" cases.

The intergration of t l.e courts system in Kenya in 1967 by the enactment

of the judicature Act should be conc~ived more as involving institutional

st.ructural reform rather than one cr.t.a I l Lng the unification and gell~ral~
. f\-' 1 . 26sat~on c suus~ant~ve aws.

It can be conceded tha t judicia 1 op n i.on favourabl e to African (:"..1 st omar y

iaw rl\arri;>?,f'" na ve undergone some ap pr ecr ab l e dogr ee of legitimi sa t io»

:..i.l.ce ':ne f araou s negative opinion expressed 1:;; the later chief: justice
271~~1,-ilt(J11in t.h e 1910s.

'>: Lh c side of custody and 11,[1 :i.r(_na'~- P, no significant chan§ e s have been

made in regar~ ~0 c~stomRr~ law. It has been argued cGrre~tly that
28

repugnancy abuses p r ov Ld ed a iormal basis for the r-':ercise by the courts

of discretionary control over the application of customary la",. See for

instance the Kenya (Jurisdiction of courts and pending proceedings)

Regulation's 196329, which p r ov i.ded frY' ':h~ .1pp:'':'''-'Cl-LLlJU v:' cu stomar y

10:". .!.l repf'~:Ced the 1902 and 1920 Ol"_~8": S in council.

Judicial attitudes r e f Lec i.c ; t:h.L.·oL:gll case '.a" as w el I as Leg i s l u t.Lon

remain to a large extent unchang ed , The only change whi ch hos ta.cen

p La c c is that cu s t omary Law has been accorded a t.or more Ln f er Lo i status

th&n ~t hqd under colonial rule~ The Judicature Act still retsins the

repugnancy clause in Sect~LO:13( L). Tl:e courts are not bound r.o <_p;lly

L'lstomary Law l-~1 L are only t.o be g..:ided by it. A: a resul t ':hen~ has been

~ t{,.•dency by the courts to refuse to apt::"y customary Law even vre r e

bcth parties t~ the case are subj~ct to it or one cr more of the vart:e~

is affected by it if they consider the cu stomary Law to be old fa shioned

and outdated. It would appear from the above section that both

parliament and the judiciary still maintain the view that there are

some customary Law s which are repugnant to justice and morality.

Where the repugnancy clause does not apply and then customary Law is

applied it leads to decisions which are reached per incuriam for the

judges lack of proper kn owl.edg e to the customary _.lavl in qu es t i on , In.
eithe.r way therefore we see that most of the cases whi.ch appear before

the courts concerned with cu s t oraary Law ends ..P ill rnu ch con fu si on ,

From the foregoing it suffices to say that there is no -La i d down rule

which the judges are to fo l l ow in deciding cu s t ornary l aw cases but

the decision of each particular case is left to the discretion of the
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judge deciding that particular case. That is why we see cases with

similar facts and under the. same customary law decided di.Ef er ent.Ly ,

Though no field research wa s carried out it wou l.d appear from

unreported case
3
0that if disputes are resolved out of court the customary

law applies. But when the disputes are resolved in courts in most instances

the statute law which is deemed to be superior than customary law is

applied.

The consi:...ution which in theory at least embody the highest legal

norms C"l.d standards in the state to whic.h all laws must co.i form

p rovf d-.s general recognition of customary law. However within it~:;

ve r v article
13

ic a I Lows for promulgation of d';'scriminatory- l aws

wit!'. respect to "adoption, mar r ta gc , ciLvcr c e c· <, ••••••• or mat t ev s n~

IJcl. t.,,,·lal l aws s " Therefore, cu s comar-y Law of marriage, cu s+.vdy and

maLnt en ance although legally :,'ecognised as noted earlier in the

discusion is made surbodinate .c t l-e .'trler systems.
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THE CUSTODY .tu\ID ~.rAIYT.!::~~ANCE OF LEG ITL'lAT'E CHILDE~N:

Legitimacy is taken to contemplate a child who is born
of a father and mother who are lawful married1 at the
time when the child is born. An illegitimate child
therefore is one born out of Lavru I wedlock.

The st ac ute law of Ken'ya as noted 0lsewhere began with
the E::.u·jt African order in couneJl1897, which permitted
t~c applicat~on of different laws into the country~ It

'1.::..8 un der the umbrella of c n i s o rde r tl:?..t the common J:i.W

Cl)l. c ept of legitimacy wc.::; received into the laws o '. Kenya~
'Ino law f i rst received w as r h at old English law bn t due

to the chal1~';':::.=it. was npc.'/·!SG;l.rj_or the Kenya Govo rnmen t

to accommodate these c:-!allgesin its own law. '1'11erefore
Ln 1930 the Leg i sslat i ve Council enacted the' legi t i rna cy

4Act of Kenya. The Act is basically one of precedure and
to determine the subst~~ttve rules relatjng to legitimacy

for cIaI' i f i C at ~;j n (I f' ] '-l'."

Un der common 1a1'.' the sanctity of marriag2~ which st ems
f roo t.he Christian doctrines of t h at age ·,;';:<.slooked upo n
wi th lloE'Jur. The an f1UCj:; (.'2 of those te achings have :::0 a
large ext ert bC:~li tl:>A basis HPOL~ which t.he Lawe , t he ,,:or~}s ,
~~J values of ihb society here developed :::~eirch~ract~r
~~~ it woul~ be correct for us to say that it is frow th~se
Christian doctrines that the concepts of legitimacy and
illegitimacy have evolved. One of the teachings of the
Christian theology was the disapproval of sexual intercourse
between a married person and one who was not his or her
sponse or between unmarried persons.

Although the state could not bar illicit sexual intercourse
It provided .for j t s .di scour agemen t .by givi..ng .it Legal ,sj.gni~
ficance in the form of rules relating to legitimacy and
i 'l(~gitimacy and also con dererce d iLleg 't. i r.ia t.e chi Idren ~



The position of the issue born out of lawful wedlock was
such that not even t~e subsequent of its parents could
render it ligitimate. This state of affairs was infant

contrary to most systems of law including scottish law,
Roman law and indeed the laws of the church?

The legitj~acy Act of 1926, hO~2ver, ended the contraversy
between the church and the sta~e by providing that when
the parents of a illegitimate child, subsequently married,
that marriage rendered that chi d legitimate from the j~te

. 8·of tile in arri age . In the case howe ve r , o f a child born and
lt~ ~~ther or mother beir~ mdrrled to a third person, there
was a bar as to its lcglti~isation when its paren~s subse-
quest.Ly ma i rLe d . But by :SF'~t":'·_:'":?( 1) of the Leg i, ~irnacy Act
1959, the aDuve bar of iegit~matj~n was remove~~

By mid 20th century in England the support of an illegitimate
child was primarirly the duty of the mother, as she was
usually the child's leg~l custodian. With TPv8rd to mainte-
n ance ~~le rh.."i·Lt on of .i Ll eg i t i.niate c~i..!..C! nad greatly improved
UPldeI'the b~stard\' .to o' ~J.~ }J·r.,a.>~... r_,~.i c,. Ce.. _ ._ Ag~in the English law
has improved the posiLluu of the iilegitimate with regards
tc ~ights in ~~ccession.

At common 1aw from wh t ch rHU 1aw of custody de rives , t.he
:"ight to c.uet.c dy u:: "- legi t.i.i..a t.e child was vested in the
+a t her and was aLno st absolute. I-lis ri.ght s were ~3UpP':'~or
tQ :hat of ~~C ~other and it was only in the excepti~nal
cases where there was the risk of serious physical harm
or moral harm due to the father's cruelty or to gross
corruption of the child resulting from proffigacy that the
father's rights could be forfeited~O

So far we have been considering the legal position of a
legitimate child with regard to custody and maintenance.~ ~..',..- .-

The position of the illegitimate child, however, raises
certain problems.
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Technically speaking a bastard under common law was
considered "filfues Nullius" or a son of nobody. It thus
meant under the law a bastard had no legal parents as
opposed to a child born in lawful wedlock who has legal
parents. If this be the case, who then has control of
illegitimate children? Initially there was no legal
liability on the part of anyone to provide maintenance
for ill~gitimate children and mothers of such children
were only "forced by natural in~tincts to maintain their
chi Jctren," ;:;_1ehough they we re not therefore bound to f."J_jn-

t~in them in law~l

Jli •..• Jaw during the last ce rt.u ry had tried considerably
to unite the ;::;;apand leVel_l,~j 3ct-r)'Lities attached to a
bastard. This refle~~~ ~imj!ar change in th8 illegitimate
child's position in society generally. Ginee the changes
brought about by the 1926 and 1959 legitimacy Acts which
have ,been incorporated in the legitimacy Act of Kenya~2

of 3 legi t im ate ch i 10, 9nn 1 ;...:~' s ar..>r-i;:;!-J.tsas the mo t her
of an illegi timate child. ':'LLi Wa.~ said to be the e f I'ect

of section 3 of the legi t i.rnacy Act of 1959~3 It ext er.dcd
sec~ioa 5 or the Guardianship of Infants ~2t of 1856 and
sect!~n i6 of the Administration of Justice Act of 1028,
to legitim~L8 chil~ren.

'{hc::.'ef0re r oday the father of an illegi timate child '118:,'

apply under the Guardianship of Infants Act14 to be awarcie~
custody of his illegitimate children.

The effect of this legi timation was that pa rLd ame nt was
trying to remedy a situation where the father of an
illegitimate had failed to provide his child with normal
family life could now at least claim custody Ln s t ead of

"'''\''-tot&.lly'r-ej ec'ted'<hLs "cht Ld .: '-' "- -"'-" _'-"
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As with the case of legitimate child where the father applied
to court to be awa rded the custody of his ch i ld, the over-
riding principle to be considered before awarding custody is

the welfare of the child~5 since such children come under
the provisions of the Guardianship of Infants Act~6

Once the putati ve father has been av-arde d custody, he is
treated ~s the lawful father of such child or children.,

We should also note that before he is granted custody
he mus t :first est abLish p a.t.ern i'f.y . There is however a
Loophr.Le in t.hc Act. Tf the f at ner is unable to est abLieh

pate r-n i t y or where the rr,o:!'jP:::' ':'.:niesthe putative1:utlle:r:::;
cLa i.ms of ~a. t.crn i i v h~ will' not be awarded cust ody •..ud there
~"sno way in wt.~C.:lSUL.~l a .tather may uph oLd his cL·,;"S _ii

the face of the mother's denied~7

The major defect w i th regard to the maintenance and custody
of illegitimate children is the fact that if the putat~ve.
father makes no claims as to custody of his i~legiti0ate
children, generally wi thout g,iL; "':'lati L.:} ":'GiW" t.h=re is 110

legal 1iabi 1ity on the part of any person to m;-.J.~>+ 0..:;"'1 s 'J.dl

ch iLd or children.

Prior to 1969, there was th8 Affili.ation Act in KenYR.
The Affiliation Bill ~2S first intJ'~duc~d in Kcnya ~ar~ia~ent
in 19:':>9f oILow.i ng the l"82o."1mendation11:qJeby .:' :.J.L!eCOl.:nd t t.e e
wh i r'.h. was charged with f ~r.r'J.J;:,P, and cornp i 1ing a report on
proolems cf child welfaL~ iu ~enya.

The thrust of the Bill was to cover both maintenance and
custody of illegitimate children. Therefore from the onset
the Bill was to follow the English law patterns in the
Bastardy Act. The effect of the BiJl was to provide for
the upbringing and Education of illegitimate children.
The important thing was that contribution towards the

..

child's maintenance was to be made by both parties responsiblE
for the child's birth.
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Introduction of the Bill meant a~ least tappjng the
pockets of ~he putative father instead of leaving all the
responsibilities on the mother. This turned the status
of a mother of an illegitimate child to that of a trustee
for the child.

The oneration of this legislation which went against the
Kenyan Aflicans attitude towards this subject caused grea~
anger and therefore the Act was repealed in 1969. Sincp
the repeal of the Act19 it now means t~at the mother of
an ;11eg~timate child is left ~lth the difficult ~~3k ~f

~L'l.nbingup her child w i t bout the a i d .f the :!es),or;.cible
p;; :,j:('r who contributed to "the birth of th·:.; Cbi i d . 'T'h,::':::; i s
Cl!:-tl--.il~ J .I unfair state of law and I hope it will be remendid
j.n -f' ut ure .

Recently blood tests have been carried out in order to solve
the problem of illegitimacy. In the case of a presumption
01 ItE:,L t Lrnacy i + '::;:;i111CJ L be rebutted in the absence o r
"''1; r<:::,;-. c-: c:> b Lro d test. The blood test is not a conslusi ve
D~CV~ of :~~itimacy and this has led to limitation for the
admissibility of blood test evidence to cases where there
is independently ~f the blood test a chance of the prcssumpt-
jans being rebutted. However, this is a very limited exer~ise
auo wo u td only be ordere d wi.cae ver iL is in the best interest
of the child.,,20

LEGITIMACY UNDER CUSTOMARY LAW

The question is whether the term legitimacy under statute
law connotes the same meaning under customary law. As
already noted under English law a legitimate child is one
born of a lawful union of two people. If this be the true
view then the Christian definition of marriage is inapplicable
to marriages cotracted under cus t.ornrry 1a'..
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Many judges as well as writers have argued that marriage
under customary law is not a voluntary union especially
on the part of the bride.

Second~y it h as further been argued that marriage contracted
under customary law are not for life and lastly since most
marriages are potentially polygamou~ it would mean that any
childr~L born of such unions are illegitimate.

The :uJicial 8~iitude on this delicato Issue is explicit,
as is evident vit~ a~ 0xamination of various court dpcisioop

2"
S'...:--:11 term as "wife pu rcb a-.« ~. :_~l.Vebeen used to desczibe

It is regre~ta~le that
the notion adopted by so many has bee!' so biased, 11:<_'-::;1 ,/

because an African marriage differes in cert.at» -.1d.ce:l'j ~J.

aspects from an European or Christian definitioL of marriage.

Marriage is a universal institution despite the fact that
under different cultures the union ':::..,~:~svari.on= ."01"1::2

We may note at this point that an attempt 11<1sbee. lT1?'tc. to
, h' .. 22 I 1 . hremedy t e eXlsting sltuatlon. .t is tlUS a trulsm t at

English law has attempted t2 move fr0~ the strict position
it occupied (that the anI; val~ri ~arriage is the ChrIstian
type union) to a more ~iberal vie~ 0f the recognitiJn of
h . 11' . f . 23 "is.t e pot ent.Ia y po ...yg amouc un i ons or c=rt ai n }lux;:,oses.

As a general rule under common law a valid marriage in the
place it is contracted, must be recognised in any other place.
The right created by the common law must be extended to all
forms of marriage, even though the status given to marriage
as defined in Hyde V. Hyde need not to given to it.

Vlrit i ng on legi timacy under customary law, cotran and
Rub i n have r-ernarke d ; "legi timacy is a cont raversi al topic
among writers on customary law. There is a considerable
debate as to whether there is any place in African law
for the all.
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It has frequently been argued that strictly speaking no
child is considered illegitimate since its birth in or
out of wedlock is irrelevant to its status in the community
or its legal rights and duties. Such matters are determined
by the acceptance of a child as a member of family and the
only question that arises in customary law is in which family
it adheres to, that of its father or its maternal grandfather.
This view seems to be widely a~cepted today ,,24

)

Contran and Rubin were recording their observation of
legitimacy in African communities in general. The issue which
is more relevant to this paper is whether contran and Rubin
remarks are true for customary law in Kenya.

From our finding we can then formulate a general principle
and test it against observation of the learned authors.

"In African societies the birth of a child is a process which
begins long before the child's arrival in this ~orld .
Nature brings the child into the world but the society creates
the child into a social being, a corporate person .
so that a child cannot excusively be "my child" but only our

./ child.,,25

As is apparent from the above quotation children under cus~o~ary
law hold a special position, both in the lives of the paren~s
and in the society at large and no child can be regarded as
"filius nullius"as under cornmon law. We may corretly say that
no child whether legitimate or illegitimate can be without a
person to care and maintain it.

Here ~e may therefore say that although under customary law
there is recognition of a legitimate child, it ~ould be incorract
for us to state ~hat there is a recognition of a~ illesiti~at~
child as defined under statute law. Strictly speaking there are
no illegitimate children Kikuyu customary law where a child IS
born of single woman.26 the child is taken to belong to the
woman's parents and is treated and regarded as any other child

n7of that family.C,
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This explains why it is the father and not the girl who
brings an action for pregnancy compensat ion. It must be
recognised that procreation plays a very important role
in the lives of the African28 and the desire for a man to
continue in existence after he has physically dies is so
great, that no child is classed as being in a social category
from the rest merely because 0 the issue whether or not he
was born in lawful wedlock. This explains why in African
societies there exists such practices as polygamy, widow
inheritance, levirate and sororate unions.

Thus under Kikuyu customary law generally a child born out
of lawful wedlock belongs to the maternal grandfather's
family. The child enjoys full status that accrues to
children born during the la~ful wedlock. If the grandfather
has no sons then such a child if he is a boy is specifically
to succeed his maternal grandfather. If unmarried girl
with a child wants to marry, she either leaves the child
with her parents or goes with the child to her husband. In
each case the child becomes a full member of the family it
joins for all intents and purposes. So this is the fate of
children born in Kikuyu traditional society. Clearly notions
of legitimacy and illegitimacy are unknown in this society.
Under the Luhya customary law and particulary those of the
Maragoli sub-tribe, a child who is born in lawful wedlock,
that is one who under English law would be considered as
legitimate is accorded all the rights and privileges that
the ~aragoli confer upon such children.
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A child who on the other hand is born out of lawful wed-
lock for instance when unwarried girl is made pregant by
unmarried man, that child will either belong to the
maternal grandfather family or to the man's family. The
child w iTl belong to the maternal grandfather's family
if the mother does not subsequently marry the father of
the ctild, or if she marries anot ne r man but leaves the
child wi~h her family. If howev~r, she marries another
man and carrtes the child with Ler, the child will assumE
memb erah Lp of the husband's f:.:wrilyand :;~ri,llLnh eri t f 'om
there. 4.::..tern8ti.velyif the man who 1-1l'::gn::l,terlthe girl.
compe nsates the girl's f at ber by paying several ~W3.rl~ !",

cac t Le , he will be given [he chi Ic '-l,l~C: it wi'" be Long to
"~'I:; L.,:!:il y. This point is illustrated uy the case of
Wande V lThola29 wh ere j J•••• was held that Nhola had no
right to keep the c~:cle and therefore that he must return
them to his illegitimate daughter.

He i c + ; '::>~lvuiu nor.e rn« i. in all cases then a child ','..'[10

is born oi,+ of lawful wedlock will be grafted to ace) L8j n
:Pal"::'~=;. O'"ce a child r-ecei.vcs memb ership in a family he
f.s treated as a full member of that family and enjoys all
rights and priviJages and is ~ubject to all duties "~Lc~
attend these children in the family who were bo in duri ng

the su~sistence of va]i~ marri2ge. Normally b~0~ girls
who are born OQt of lawful w~dlock will invari~bly celong
to the ma i.ernaI grandfather' G family or the putati v=

fatner's family dependtng on circ0IDstances already mentioned.

It should be noted thts brief survey that it is clear notions
of legitimacy and illegitimacy as understood in English law
do not exist Ma ragoLi. customary law. What is Lmpo rt ant there
is the family membership of the child. The Ma ragoLi ref;ard
children as God's blessing and therefore do not subject them
to any social or legal incapacities Infact the more children

that a f am i.Ly has the more important that family is in society
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and this desire precluded ~aragoli from djscriminating
legitimate from illegitimate children.

In the Luo customary law, it appears that the concept of
legitimacy and illegitimacy as understood in 3nglish law
existe~. A child who ~as born of anmarried firl was
r-ef errcd to as "Kimw.ir-a" wh i ch me t.n s something akin to
an illegitimate child. Such a person had nobody whom to
inherit Rnd was looked down Up01 by the Rn~iety and reR~rded
wi th con t ernp t . I\. "Kimwira" was a.Lw ay=: c+de r the cus t.odv

of t i.e rnothe r . Even if "Ki.n-wi ra" stayed with his i~::t·rr:·;,~l
g~~~dfather's family he stjll was '·~~~'·~edas rl 6~rang~r
:::':10 tl"~~terldifferently f m the rest 0]" -:~:cl!lI:,;- .•Uers or
the i am i Ly . A "Kj mw i ro " was usually reje cted by the natural
fa-:~er and that is wh~ society rejected him in turn. If a
"Kimwira" was a girl then on her marriage the dowry wen t to
her maternal grandfather~O

On the c~h~c hand a child born during the subsistence c; a
··~ij~ ~arrl~ge ~njoyed all the rights and priviJeges such
as those accruing to children born during the extstencc of
a valid marriage 1n Luhya or K~kuyu societies.

A chil~ who was born of ~ marripd woman from a~ ~rlulterous
un i ou was r-egarded as the J.awful child of that COUl-·1-:.. He
was not a "!':imwira". Here t~Js paramour paid cornoe n-ss.ti on
to t~e husband and this act gdve ths status of legi~i~acy
to that child.

From the proceeding survey it can seem that under the Luo
customary law the concepts of legi timacy and illegj 't.ima cy
existed as are understood under English law. Perhaps the
only significant difference between the two systems of law
arise when considering the issues of adulterous union.
English law such issues are illegiti~ate whereas in Luo
customary law they are legitimate.
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Having Jooked at legiti~acy laws in the three main tribes

of Kenya we have to de t e rmi ne whetne r or not the statement

made by co nt r an and Rubin that the concepts of legi timacy

do not exist in African customary law hold good. From

the above observatim it should be emphasised that among
the rnaj or i t.y of tribes in Kenya this is an exception

rather than the rule.

The w r i tel' therefore joins the co nt r an and Rubin camp in

de cLr.r i ng that e:snerally s r.e ak i ng the concepts of Le gi ti-
macy an d ~:~eg~'i!T.acj: 0.0 not e xi s t in customary law in
KCllya.

I't is the ch i Lo ' s family member s hi p that is vital [jrJ::;.

Preswnption of le~iti~acy appears not to exist i~ custs~~~y

law. There is no need of such p re s urnpt Lon as 1:1,2 contractual

equivalent of legitimacy and illegitimacy as earlier on

declared does not exist in custo~ary law.
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CHAPTEH 4

THE 1.1\.\'" OF CUSTODY TODAY:

Disputes over custody of children usually originate from
divorce, s~eration maintenance and sometimes from dis-
putes over illegitima~e children. As has been shown
earlier oven cases which should be decided in accor-
d anc, , wi th cust.oma.ry law and practice are decided by

the (~SlH1: in accordance wi th EDGli61-, 1 a1'.' , In the un-
1rpr:,·, -ed case of Margaret. .l1i60lo Obara V. Joel Ob ara

aI't houg h the parties to t l.e dispute had con t ract c.d
.uarri age unc'er customary ~<v: c<i,~ c:onducted their affairs
likewise t.h e mag i st r> Lt=> hearing: + ne case app roacbed at
as if the parties h a.uma rri.ed 'under the Af ri can Christian
Marriage and Divorce Act. The effect of Marriage unde
statute is that the custody is also decided statutorily
except in instances whe~e as in ~nw0~~ u. ~~~i~~22 the
part i ~.:-:n av-, ch ar ged the i r fUlllU! ;.a\'v an d are conduci ing
their affairs in aCCO.1. 2 -'1,,2 ':i~,:1 L;U:-..:tonl~rylaw.

I~,is evident. t h at many cases involving "the question of
custody arise from application for maint~Dace. But even
the Guarjianship of In!an1~ ~st is always applied reg3~d-
:ess of wh eth-e r or 1121 the I!c:..!,tit:'sare governed by tr~p
c t c.. .ut.e 1 aw , A case in poin t is l;-':;>~ t 0 f Mary VIarrl. u i

F>,-a;:1sonV. }=>,a.ll::;on-,';aJnbaya3vhe re the applicant a m~~:->C'L'

wished to have custody of her children re-vested in her.
She contended that the children were not fed or clothed
properly and would be much happier with her. It was held
relying on the Guardianship of Infants Act, that in matters
of the welfare of the children it was desirable to grant her
the application,

.-
The recent case f T- r v' ,4 1 1o ~ 2.rul' U Y. ",J e r l c ear y iJ.lustrates
tOe conflict that arises in Kenyan l~ between the customary
law and the statute law relating to custody of children.
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The rule un der most of the customary laws of Kenya is
that the husband gets the custody of the children on
d.Lvo rce , although there are a few customary laws (in-
cludin~ the Kikuyu and the Kamba) which provide that
the fa~her only gets custody if he does not receive
b a ck the do v ry which he had paid on marriage. If he
does the ir-o t.her has custody of the children. The questicn
o:f the interests of the chi1d r'E' is not taken into acccunt
under customa ry law and this of co urse is the p ararr.ount
r()r.~-ide:catLori -nde r the wri t.t en J. aw .

cr -:.:c r J~ ~!o}0 Afri can Court whi ch awarde d custody of two
chiidren of the four 0i the marriage to the wife on divorce.
The court called evidence of Kikuyu customary law and
found that according to Kikuyu custOD on divorce the child-
ren go to the father unless the father demands the return
of tne brjde ~~~:c jn wnich case they go to the mot~cr
::r::/v..L"l8d ~~20i .•..he pride price is returned in full.

The court found as a matter of fact that the father had
not demanded the retun of the bride price and conseo~2ntly
~nd~r Kikuyu customary law. Custody of all children
shon Id h ave bee 1 grantcJ to t.he at r-e r . The CU'll:- went on
to assert: qui te!::>~:prisin€:ly t hat t.his cus tornary :av ,-hir>n
denied women any claim of custcdy of the children on '~L~rn
of the bride price was not contrary to 5.3 (2) of the
Judicature Act which gave authority for the use of natural
law and Justice to override or modify customary law. It was
correctly noted that the "paramount consideration in customary
matters is the welfare of the child." But then the court
stack to the rigid customary law even though it noted that
this would cause "Emotional disturbance" to the children as
well as possible Interruption of their Educ at i on .11
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Because of apparent lack of reasonable horework and the
absence of legal representatives the court deelared not only tbat the

stated customary law was not repugarrt to justice but that it

was not inconsistent with any written law. The court howeverwent
even further and declared with rather unfortunate disregarded for

persenal freedom and difnity of the womanthat she did have
a remedy if she chooses. She is free to accept the appelants offer t

to take her back." Perhaps as his slave.

'lhere is one case WarrbwaV. Okumu5decided as recently as 1970

where the Guardianship of Infants Act prevailed over both
the Mag.i.s'trat.es Courts Act and the constitution. The

facts briefly were these.

There was di.sput.e over custody of an illegi t.irrate four year

old daughter. Origninally custody of the child had been vest.ed

in her putative father in accordance with cusrcrrary law practice.
On appeal it was held that cust.cmary law did not take the chi.LdIS

welfare into account since a child of that age was best left

Ir the care of the rrother. The court went further "to delcare

that custorr.ary law W~ was not only inconsistent with S.17 of the Guar'di.ansbi

of lnfancts Act but was Lnconsisterrtwi.th section 3(2) of the

judicature Act and lastly that "In the absence of Exceptional

circurrstances the welfare of the female aged four years demands

that the .infant.s be Ioolced after by its nother rather them its

putative father."

'I11eabove casewas decided per incuriam because the holding

contradicts the provisions of the constitution specially sections

78(1) and S4(4) (b). The true .int.erpretat ion of the section .in connection

with .farnily law is that there is an essential link between

ones re l igi.cn and ones f'arul.y Iaw, If that is the case 22d

'the consti tut i.on makesprovi.sicn for the pract i ce 2...'1d observance of

ones belief then the application of customary Lawis protected

by the consi tution just as the other Lawsare and for this

reason all are at par.
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It is quite clear froQ the case that consti~ution has bec~
overlooked and the true pictures is that statute law is
still pre+emt nen t and that should there be any Law In con fLl ct
with statute law, the latter prevails. l'Joattempt has be en
made-to resolve the conflict between Guardianship of Infants
Act and the Magistrates Courts Act. The latter indicates
by sect f.on 2( e) that cust.ody is r-e cogn i acd as a claim ur.der
cust oma ry law and is therefore a:jplicable.

In t h-i case ::::]:Ka.ruru 'i. }~arul~7 1:1'1.2 Kenya High Court and
thE ~ast African Court 0; A~ic~l applied the Engli~~ ia~

aIn Kr Ls han V. Kwnari v j. twas observeci by the 2'.)J1yt t h s,t
English law of custody apply to the Hindu :in1~011Y~t.

The position today would appear that if there is any conflict
between statute law of custody a.nd cus toma ry law tJ1E:; f'orir.er
woul.d prevail. This is eviden~ ~r00 ~hc ~ase oY Nzoka 7.

r',rhvi~~rid..L2....~.lule7 where the high Court (per JU6;:-' r:t:: C::-';:;'ll~~d

Singh rejected the stated Kamb a customary J aw wn i.cn declares
that on divorce, custody of 2~ildren of ~ marriage is at
the w i she s of the husband." This was found to be in
conflict with the Gua(~ianship of ~~fants Act, sectlo~ C, 7
a.n d 17. The Court st a te « that these ':,-;ctlon0we re l.~Yl.:::.'''hi-

guowc and that "an un amr ! ~llC.J~]S statutory provisions which
cov=r s circumstances of .:.case aLway s o ve rri des cue tody."

In this case the issue was really not of custody of the
children but rather for the maintenance for the wife and
the children of the dissolved rrarriage.

The court rejected the wife's cJaim for maintenance for
herself while accepting that of t~e children.

In Moha~ed V. Yas~inl1 a~arriage agreeGent between the \'.'ife
and the husbanrl stipulated thst in the event of dispute
arising with regard to custody of the issue of the r.ra rri age ,
the nhia Imari I8~alia provincial was to be t~e for~m for Tj~

decision ..
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The Court rejected this and declared that ~atters concern-
ing custody cannot properly be subject of arbitration under

- the Arbitration Act. The Court went further and said that
"indeed any other b ody of persons can act between the father
and the motre r and with their ccnsent endevour to arrive at
an ami cab Le sett lemen t ,of the oi ap r.t e , 11 but this cannot
exclude r h e Jurisdiaction of the Eir;h Court. The ~Iigh Co u rt
mav g~ve full l's:1siderations to auy views or prLn ci.pLe s or
any rE<!...ig i.c os body but must act w it i. i 11 s cc t i on 17 of t.he
G,:pr,"'; :':1shipof Infants Ac.t vn i ch make s the first ar.ri.para-
~ount consjderation the ~eilare of the child.

In Taabu Kazungu V.
~ r,

K~~~~~~ tle H~~h Court in ~0jscting a
claim made by the f at ncr t hat under G'i ri arna ct st orra.ry law,

the father alone is entitled to custody of the children
except the very young ones - specifjcal1y ~uled that the

~
_ .. •. -i C' repugn?lltsaid cus t oma+v 12.w" . ju.stice

ana IT;()::'~"'_..Lit:yc..n o in.r'.olls-:.stent\'vii;] ':1ewritten law con t.ained
in the Gua rdi ans lip 0:1: I: +o..~:t.:::; f\~C \v-; t h i n the rneani.ng o f

section 3(2) of'the judicature Act and should not be enforced."
It z:.:.SG observed that "it .is the generally ac cepte d Law that
t~e in~er~sts and w~lfarp cf children ard the paramou~t
con si.derat i.on an d that it is n ac-tra.I for ~ young r>hilri,
p ci t Lcu La rLy a girl, to :::',:::n-,ainwitliher mot be r du ri ng 't he
1(:1";-,:". tive ye ars i "

Even today the pre-eminence of statute law is still evident
and customary law is still treated as inferior. Moreover
English authorities are still followed. This is evident
from the cased of ~. V.~ & Another13 decided as recently as
1971 where the husband dODiciled in Kenya petitjoned for
divorce and clai~ed custody of the children of tho ~arriage.
C~siody of ih~-c6i1~~~n was ~iven to the petitioner, it was
held acong other things that the Jurisdicatjon of the (ourt
un..e r section 3 of the ;.latrir.:oni8.C8.USt~S Act was to be
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exercised in accrdnnce with the law applied in Matrimonial
proceedings in the high Court of Justice in England, subject
to the provi.sion s of t 1e Matrimonial causes Act, that the
African Christian :.larriageand Divorce Act was silent, and
that in chese circumstances English authori ties were more
than persuasive. From the holdin~ it is apparent that
English 12."1 is the residual law. In another more recent
case of Bartara Jean Sicken V. '('avidUicbael Sicken14 th::-;
issue was whether custody of a child at cender yc~r3 (3

ye,:,.::.·sand. ~ mon t.hs ) should be T::-0ted with the mo tl.er . I:!

'''1>cll.i.agwi th the point Cou: t relied on "excep ci on 'i~

c·: ~::::umstances"principles and found t.ua.t. ~ '1 1:11i;:; ("~c--,: +ne re
w::e CAr~~tional circumstances justifying departure from
thls general rule. The Court held:-

(a) That the mother's station in life was constrary
to the child's welfare;

(0) 'I'ho r"r.+)-;r,.;. Wa6 Li vi ng with the co-vr-e apon den c aIJrI

!.21:" +ut ur-e p lans Lito that direction were unknown
-m d ;

( c) That Infants would be disturbed, if ,'ere
remove 0. from her p resen t school and the ma ~r;mor- i a
home. Custody was in these circumstc;.'1cesgrantej
to the father ~.d the mothar was allo~~~ access
during t oe scho oL h':'~.idaj's.

From the foregoing it suffices to sa~ that both in the
legislature and judicial opinion there is a definate bias
towards making the welfare and interest of children factors
of paramount consideration in making custody and maintenance
orders, thus ignoring the customary law in question, although

p._ the constitution of ~enya Act n l~ber 5 of 1969
provides that the four system of f ami Ly law should operate
o~ an equal level.
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The position today therefore would appear that if there is any

conflict between st atute law of custody and customary Law of

custody tho farner would prevail.

cn:.TCLlBIO:.T :

The Kenyansociety as the corrrnission for the law of marriage and
Divorce corrrrerrted;';as and is till ma;.l tiracial as well as f!1Ulti-

religions corrprising mainly of Africans, Asians, Arabs and

Europeans, The religions COrn:1Onto rrost Kenyans are 01ristini tv
Isl:?JI1Hindu and traditional African religions. Like otter
developing countries Kenyahas been subject changes whi.ch

have effected all spheres of life.

UrbanisaUon has brought its a,'ITI special probl.ems. One result

of the physical rmbili ty which has in turn given rise to increased
urbani.aat i.on is intermarriage between Africans and Europeans.

For this reason it becomes in-appropriate to apply customau~
l~~s based on traditions of rural life and family auth rity in its

entirety to situations in the cities also. There has taken

place trer:endous changes in the African cultural religions,
social and economic life, with their attendant prob.Ierrs. For

instance in rmst bride-price transactions rmneyhas replaced

the tradi tiona'l live-stock.

Polygamyas an institution is on the decline especially in the
Urban areas but concubinage is on the increase. 17 Statutory provisions

whi ch can be used to eliminate polygamyare rarely invoked by

the Africans. A possible explanation for this is that the

provisions are unsui table to AfrLcans , Sections 37 of the

marriage Act Cap 153 of the laws of Kenyaindicate that rmrriage
under the Act is rronogamous. 18 gut it is not uncccron :-:)r

African rren marr-ied under the Act to marry O1:11erwi ves trad.iticnally .
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'Lh_eil~ f i r st \,:j.\·2S usually petition for me.in t e n an ce but
t lie rc ,;.1'8 a few c a s e s wh e r c t.h e w i ve s peti tion for di vorce-
on the g ro un ds of a du I t e r y . It wo u Ld appear therefore that
th? Africans still r~gard polygamy as an intergral part of

the P2vSt :;"2101'I11S in the, Law of custody and maintenance au d

o t.lie r a1'825 f o Llo-ve d similar or p nr a Ll e I de ve Loprae n t s in
., ('\

TO 1 ..' U
1'.n ~., ~ ;~c' . Ofte~ ~uch refor~s rlS wore ~~~ried out were
Lnt r oducc d tGv La tr- f or f.ns t.au c ; , there was no cJ ear ind-i-

. "t' ..c a t .r. c...',', 0 :; J ~ e m1.n 1murn 8~2 '::,,f "O':.-riage in Kenya unt r.) :96:

an in t.e rg r n I part of the l aws of t h i s c oun try,

Fr o:n t.h e 'the foregoing it is evident that the present situation is
un de s i r ab J.e and badly j n n e e o of ch an+e . Soc.e p r op oc nl s

The J..1. ~r ..:; ~

I s Ute in l.e gra t Lo n of the v a rlous laws into o n e- - 'S L.2~ . ..) c

20la~, Thj.s is perfectly possible but there &re draw backs,
This .is duo to the ~act tha~ ~s noted p~rlier in the dis-
c us s i on l.e n y a is a rnui ti-:"E::C.l~_} ::t:10 mul ti-religioLis c ou 1try

have diff~r~nt concepL~ :c~arding marl~~ge,

la~ in th~t the Africans ~e:G~niSE & ~~~er range of p~0hibit~~
. 21aegrees. A€ain as no~ed in the discussion these differeD:
co~~unities have diffeyent rules in connection ~ith cus:c~v
and ~aintc~ance of chi~~ren.

The dual natu~e of the Court systec thoug~ discri~inatary,
helned to avoid conflicrs in many case~ h~ca~5e t~ose on
the ~ench were familiar with tho relevant customary Jaw,
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However intergration can be achieved only by careful and
thorough investigation of the customs and behaviour of the
present society and the law which governs them. The object
of any useful reform must be to preserve as far as possible
the existing customs linked to ttE reJigions of the different
communities in so far as they are genuinely observed and
en forceC:. It must be noted th at anv reforms whi ch ignore the
prosent law is bound to produce a situation no better th~n
thu fresent a~e. Integration would be successful only if it
s0ugb c t o e1imin ate the prcccn t un cert ai n i ty con fusion ::"'~lcl

~G:::~_.l(tin the various la·~~.

Here I should not forget to sa~ T~at the process can only
be effected graduall; ~OT it ~o be successful he~ause it is
quite natural for people to cling to thel~ customs and
religions in which lie the foundations of family law.

is to retain t h= se oa rat.e 18''''<=' bUy':> L:.11'::2' the various '.orrmuni-
ties but to find ways of c~f~:~ing ~:.1em.

The urov i st ou s of the consti tution which a1'8 just ob served
rn tbp,)l':- should be put t nt.o practice. This will t.here f or-e
call for S~i.'iCL2..C:hprence '~o se ci i on s 78(~) and 0),(4; -j'[ +he

.<")

ceust i tution~~ T~p four' systems of family should be treated
S,-'j2:-;,!'::!tely~ut equal. From the discussion we have 1;'()\..E:0 th at

there are very many occassions where the provisions of the
constitution have been ignored and general Acts followed.
What needs ~o change is the judicial and legislative attitude
especially in application of customary law. The attitude tha~
there are some customary laws which are still repugnant to
justice and rr.oraLi t y should be done away w i th. The reprgn ancv
clauses in the Judicature Act shoula be abrogated so that the

_"",I 'appLi.c a'tLon of customary Law can be freely 'applied Li.k e auy

other system of la~.
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The composition of the judiciary should be made local or

if not so judges conversant with customary law rules should

be recruited so that justice can be done to those Africans

~ho are go¥crn~~ by customary law. Provisions like sectio~
35( 1) of the ma r r i ag e Act wh i ch per::,i ts -convers.ion v-r, of

cu s to:l"l,::j n.ar r i ages to, s t atutory mar r i R!;0S should be de aI t

av-ay wj t h . This is because suc p rov.i s i on s malr e the

cu st oma r y s m-b ;«: i n a t e to the: o t h c r s ys t erns . If the ab o ve

recorL!lE'rHl~~,~=-ojl:~a r e i:i'-'Orpor2.t~d t he y would prevent the
j';.'i-:C::'~ f rom being bias(:.--i -",j"',,,,r,_lJplying c us t ornar y 12\\'. If

CL::,:tvr:~lry ::~l\\ -ver ; ~: '!I"V\ ~ ch ance t hat is if the Co ur t s

app J i cel it then 1t c ouI d de ve lop :i n r'e s pon s e to c n ,> ;,::: .

'I'ire c!.iscrjn~inatory provisions in the con s t i t ut i r... in

respect to marriage, adoption, ~ivorce .

or r.ia t t e r s of personal Laws should be ab ro gat e d so that

all ]a~s may be treated equally.
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2. Rodney ;-Q in llo.. ];'_'rc'p~ underdeveloped Af r ica Pg , 45 defines
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and gr e at e d n ew - bo rn s "
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AdoptioG Act 19S~. Section 6 of the children Act 1975, Section 12
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3. 185l Beau. 31+1 at I'. 345
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t.na t; tl'.:.'), m:.:y .<ll'i:";:':. "any psr:un to oe guardian" but Section 1

assumes that th or c f,',,:: bc ".:vL'; ';lan so app o Lnt ed , If t.112

parent under Sect~on j that person shall continue to ac~

after the' death of surviving parent together w i t '. ~rw r c s t a nen t.a vy

guardians appointed ~y the latter Section 4 (6).
6. Sleeman v. v~ilson (1871)L.R 13 Eq 36 Bromley r~ily L,";,; P.38S

•
7. ~ow repea~ed and rc-enacted .in the marriage Act 1949 , sched 2

8. Wills Act 1837 Section 11 Family Law Rpform Act 1965 Se~tion 3(1)

9. Cua r d ian sh i p of l<inors Ac t ~971) s ec t "o.. 3

10. Ibid s. 5(1) A person can have parental rights on r , 'r >~~::'~!.~..:
some legal rights as a parent and consequently :.ney muse have

been vested in him e.g by rt ~Ollrt order.

11. Per Chitty J. in Re Nevil' (1891) '2 ch , 299 at Page 303. An

xpp el l a t e court w i l l :Jotinterfere v i.r h the d i sc r e c t i.oi: )~ ;:J.\~
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17. Equity -'.L,::ob'11iseJ the f a t.he r t s right to custody CiS oppose to that

of the 2o~her but the welfare of the child was of paramount

consid r at.Lon , therefore under equity a father could be deprived

of the! ight to custody if the childts interest were at stake.

18. SeE LUG:r d f. J. D. J. The Dlldl,_l'ClTdate in British Tr,2pic;:tl

at Pa gc }O~ violfi R. D.J. Ecorrorei c s of colonialism chapters

1 and 7 an d Sawy er r , A. F. G. "C'.. s t omary Law in the High Court

of 'i'anz an La!' generally.

19. See rlob e'r son , J.W.J. l':ation Building in Ke~; the role of

IE.Ed Reform Page 7 wher e he says "B itish interest in East Africa

wa s i>;>:;.t· nf. a globel stragy designed to protect British In t er c ct s
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20. i-lulLgean G. H. in British ku I e Ln Kenya 1895 - 1912 at (rge 7
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played its part tl'~ ;-,.:\1 kf'y t;o the change in pel; .-y was to be

found in Britains strategic interests in t.h e area of the upper
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Kenya a sy st eu of :~-,-~; ..::.=..:: :..,..; -i';'\IOlCC eLl.. sely based upon he
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22.

23.
24.
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See .Johu son E.l Family Law page 1

:'5.
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26.

note 3 reads:-
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of infants Acts 1868 and 1925 are statutes of general application

and non have so far been applied to Kenya."

Ghai Y.P. and McAuslan, J.P.'d.B Pu lie. LaTHa~d Po1.iti~~Chan~

in Kenya preface VI.

27. Supra 125

28. There "ere two classes of native courts establis ed by Article

2 of Native Courts Regulations No. 15 of 1897 (a) Native

Courts presided by a European Officer (b) Nativ~ Couri~ presided

by a native authority_
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29. See page (iii) I.K.L.R. 1897 - 1905
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as local c I r cums t anr-e render uec e s sa r y s "
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40. Seidman, R.K. op, eit page 58
41. Goldestain, J, Et , at Bayo.id the Best Interests of the child

page 3

42. Re (b) (5) An ::infant) 1968 ch, 204
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44. (1968) H.C.D. 250
45. (1953) 1 C.O.R~U.R page 8
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E.A.LoJ. page 63

14. (1866) IP & D 130

15. Court of Rev i.ew La;\TReports No.5 of 1953

16. Among the ma sai s 1 it is tLU 02 that one can divorce one! s wife

on the ground of her inaJ::ility to bear children see l'~barnati---Ole Kanc,iro V. Sir(11~ga Ole: Par d i.y o . Court of Rev i.ew La", Reports

application No. L of 1961.

17. kub I.;., N.N and Cotran E, Readings in Af r i can Lao Page 243

180 (1957) E.A.L.R 714

19~ CrLninal app ea L No. 4/41 Ph i l . ip rcpC'rt~;::, c i.t page 297

20. Sc e (.:uu,-t of Review Law Rcpo r r s No~ 6 ;-,:;. ~956

21- App Li ca t i.on No.L, of 1961

(1955) 3 C.O.ReL.R. Nyar.d i.ko v : I{('f"'l:"~' ··~:tanVd

':;c'=' !:octnotes

COI''cl of Rev i.ev law r ep c r t s application Ho.6 of 1961

See footnotes (J1.;r;-:'ca ture Act of 1967)

26. C.O.R.L.R. No. 10 of 1961

27. See footnotes No , 14 of the introduction

28. Spp 1QO? F"c-t- :..cr,,,.., nroer in Cc cr.c i I Article 20. The Kenya

CC~Ol~y' o r d e r in council pe~ rtings proceedings r egu La t t on s , ~~~-

29. See tootnotes No. 28

30.. Maintenance ca u s e No.3 of is'73 K'i sumu 11igr. Ccu r t ,

31v See footnot~s.

CHAPTER 3

1. _Hyde V. !_yde (1866) L. R. 1p ? J1- s 130

2. The East Africa order in council S. 20 applied. "The

sub stance 0 f ccrrrncn law dc c t r in e s of e qu i ty and the st a'tu t e s

of general application ••••••••••• 600
11 it aL30 provided Ln all

cases civil and criminal every shall be guided by native

law .•••• cr •••••••• 0 •••• e f1

The place and £utu f: cf Cl:.sto:-.:-.:;.ryl av i71 Ea s t Afr ic.a , East

Africa law today at Page 72.



-57-

3~ The legitimacy Act

4. The Legitimacy Act

(c.:tp l!tS lay."S of Kenya)

( cap 1t;.5 l8\-;5 of Kenya)

5c Marriage is defined rt ••••• ~ ••• as und s r s t ood in christendcom

•••• e •• ••• , as tl.c U •••••• H6 se Hy de V. Hyde (1866)

L.R. 1P 2D sUO, 133 Br oml ey ' s far=Ll y l aw 4th Edition page 12

6. En cy c Lr-p ea di.a B'rLt.arr Lea vel 3 at page 58

7. Encyclopeadia Britannica vol 1j at pafe 879

8. The: legitimacy Act (cap 145 of th lav s of Kenya

9. Sec t.Lon UL) provided that wh er e a child is born wh en e i thtr mc ther

or fa the r is mar r i cd to a t l.r r d p s r son s;l-:..h a child can be

L2gitimated by the subs~~~2nt marriage of its parents.

R. V. C~:eern"ill (1836) 4 2T~ ?E 62!;'~----:..-~..---- ~.. . -_.
Affilia tic" Law in Kenya ~;.: 2:',\ "druh:iu.11.

12. Cap 145 laws of Ke;'yo

13. See Re C.T (an infant) (1957) eh. 48

140 Section 7(1) Guardianship of infa~ts Act

15. Sec t ion., 18 Cua.r dLan sh i p o f infants Act

16c S~Dra ~~c~notc ]5
17. See (196~) C.i.J. L

,
I "r-o

wife1s illegitimBtP ~~i'~~~n by J.e ~all

18. Illegitimate children rights abrogated, p rob l erns leading to the> appp ea l

ot the cepaeal. How far W8re they jU5tifie~.

19. :~le Af f i.l i a tLon Act re~\eatl'.d h~7 Act No•. 11 of 1969. The

Affilia~ion (=e~~~!) Bill 10~Q
')0. P'r oo f of Leg i t Ltuacy ; Blood t e st; evi.dence vol 33 H.L.K. 202

21.

22.

E.A.L.R. 14--_._-- ....•.----
''When is wife nto a w i f e" Journal of_D~ing Law society Vol 2.

1964 Read J.
23. Baindaut V. Bindail (1946.2 Page 67 see also .?£'J...irt"1.vasonV.

__ ~ __.-------=-"""",--.zo
Se r i.niva sor- (19L6). ~nes2 au t.ho r Lt i.e s decided a po l ygmou s

~nion c0:17:ittitedau

bar to a subsequent mon ogamou s marriage.

24. See Cotran C. and Rubin; Restatecent of Africa La~ page 25 •
-.!-~ 25. .~5' . _1""-" -~~---~---..-:-~ - -

Mbii i- .J. S·. African Religions and Philosophy Heinemann,

London (1969) page 110

26. The Af f i l Lat.Lon LaT
", in Ki.kuyu l an d (1966), Jornal od Lenning Law

society page 242~ 64 ~indc J.G



-58-

27. Mbi ti, J. S~c~n R':2:..i&i~n_a~d ,!~~ilo~oE!2Y...!

Jomo Kenyatta: ~~g Hount Ke~ya .s~cker and 1-Ja~E.i0... London
(1968) page 5

29v C~tran E. and Rubin; Restatement of Afric&n Law.
30. SeE foctncte 29

CHAPTER 4

1. M~_ii'i..e·_I:::ilCtcause No. 1/73 K'isurou Hi.gh Cou rt Registry.
:~58 6 court of Review L~w Repo~ts page 4

K.H.C.D. 49/73
4. (1968) B.A.L.R.
5. (1970) E.~.L.R. 57€
6. See A G. V. Rei:d of- sit <-.-,.<1 Om,.;onyoV. Anginde ;,:,""c t t--
7~ (1975) E.A 18
8. K.H.C.D. No. 69/70
9. 28 K.L.R. 1955 pag" 32

10. (}S-"7.ij K.:;.C.J. 79
11. (1973) EA 533 (C.h.)

12. (1977) K.H.C.D. 77
13. (1971) K.J.C.D. 77
14. The commission was set up in 1967 an d one of t.ne major

ob stac les that faced 1.L. .,T:",> c;.,,: religious and social p Lu rdi srr

ic KEnya.
16. See Migat - Adhdc S.E1 s article "S('·U:'2 socLoLogic.aL a spect s

ot tamily i~ ~=~ya genrally.
17.
18.

Mbiti, J.S op at page 226

S. 50 of the w~rriage Act makes bega~y a criminal offe~c€,

it reads:-
contracted a marriage under this Act, during''Whoever having

the continuance of such :narriage contracts marriage
accordance tih native law and custo~ sball be guity of an
offence and exceeding fice years",.,
Most of the recornmendations of the commission of the law
of Marriage and Divorce reflected English Law. For discussion
see ctapter 2 or the dissertation.



20. An at t ernp t wa S made by till."; abo v e ec.<".·.'·~s s i.ori but wa s not

successful.

21. For Africans those \"ith:~;~ p:cohE)itcod degreE',;:; of marriage

often include clans or v iiLa ge s

22. SeE: chapt e r 2 of the di s s.cr ta t i on ,.



1. H0~:~'EY, \1.

2. \,'OLFF, R. D.

r,
'J.

-60-

1~o',v ~"1.lrope underdeveloped Africa.
-( r:';~-r/', n -; r' 1;1.';:;-]; c' h '; nC' house , Dar=e s-l.~i. .•.. c...d-L..d. .4... 0. __ ...:>1.1.1. "='.... '--" '-'

Sa l aat: 1972).

Britain and :rr;nya 1870 - 1930:
The 1conom~c~ of ~olonialism
(T A'-f' " ,. 1--- • -.- , • la~.1'rans r i c a r'UJ.; .;~clrODl J { .. j

O'r i s; ;.L1 's of Eur ope an Se t t '1"1..8"--' t

-r--;-:-J 'l'en;:a (0 -v- f01..·1 ". ~ ".-'-'t--.- ;-';"~s-s. \.. ',J . -). •..1 u.ll.J.. .l..y }J-1.~., I

~·'1.irol)i 1338).

4. S£I.uPO:·;, R.R. "Re ce p t t on of Af r t r s n Law in Colonial
Ai'lic,a." L. ".L.H. Vol.2 (1969).

5. SA;~~Yi:r..R, A. G. F. "Cus t or-a.r y Law in Higi1 Court of
Tanzania E.A.L.R. Vol.S. (1973).

S RUBI~1, N.N. 8; co;~rrR,jYN, ~. Reacli.n..ss .i n Af r i c a I.la\v
(Vol.II Cass ~ Co. Ltd.
London, 1970).

OLE!). J. ~.

8. PHILLIPS, A.

'".' . dU~'iGE.P..:;.r,o .n.

"Family Law in Ke n y a.'
Article) .

(:~em.eogrep: C"

"'":.eport on"Tati ve Tr t bun a Ls .

. ritish ~ule in ~enva 1895-1912
(r'l "ro"'")· . v•• ~ '1 -: r! ..• rt~-'-)-

'-' c. _ •• rt 011, ~ ~ " '-'x~0 r '-'-, 1;: v \J. •

10. :-'lIGOT _. AD~.2LA, S.E. "Sorce Sociological a~J;:csl.' of
F,.....)p-:.ly Law in lCenya" I .l:"'.·S ~'-iBI.

11. MBITI, J. S.

12. B. PITE!-~, O.

African R~li~lL~S and Philosonhy
C:r-J:einec;ann, Londo n , 13139).

8onf2' of Law i no (:b.A. Pub . House,
19(6) .

13. BRO;~LEY, P.~l. F'am i l y L8.Yl (4th Ed. Butterworths,
Lon don , 1971.

14. CEESO~I, Z.R. Divorce a~d succession in :u~ya
CustG~ary lsw. E.A.L.T. Vo]. 2 1966.

15. COTRA~~, E.



16.

17.

17.

19.

?.::.

21.

22.

23.

-61-

Gretney, S. ",JuriscUc.tion Lr. ::atrimonial Causes
Act" E.A.L.T. Vol. 2 (1966).

CHAI Y.P. & :ici\USLP..l~J.P.W.B. Pub Lic La'.vClnd Political
Ch an ge in ~~eny a .
~Oxford University Press
Nairobi 1970).

3.W of

G{)LD~'T'EI=-I,J. CIT AT BeY,~Ildthe Be s t Interests of
th? Child (Free P. New York,
1973-.---

)f its

Nation Duildin~ in Kenva: the rol~---::--:::------,.---,.,-.,--------'---of l~nd Reborn (Korth ~estern U.P.
·Evanston. IS?3.)

.te

JOHNSO~, E.L. F~nily Law (2nd Ed. Sweet & ~axwell
Ton rlr n-1f"1co:;)
'- .l .••.•. J, '::JOu.

KAMAU G.

LATEY, ;V. Tide of Divorce (Lon~la3's University
Press, Abertieen, 1970)

LUGARD F.S.D. 'I'h-. Dual Mon a t a.t.e in Is r i t i s h 'I'r-o o i.ca.I
Af.lica-\~nd Ed. -~-~11 ~.:;.., D~",,(J,-,:vo.;Q-i----
Ed i nb u r z , ;'9~i).

24. MARX, K. & ENGfT.S
j

1'. L5ei.:=:::(', -,;riting;on po Lit i r.s &
Philosophy & Co. Inc. Colden
City, New Yv,_'k).

23. 3~V~N H.K. The Law relatinE to Children (Butterworths,
L-on ciOl~~ S 7;; ; .

~~"'. ELIAS O. The 1~2ture of Af r i c an c-rs t oma r y Law :
(Mon ches t er Uni11 •...••'sity PlOSS, 1973)_

27. HALL, J.C. Comment custody of Children (1962) C.L.J.

28. KAHN FREUND O. Custody and maintenance of Children
(1974) 163 L.~.R.

29 . ~11NDO, D.G. APpI i cat ion 0f customa r...:L-L a \',- i n '{ j k~-
J.cmd. (1964) 4 Journci of Denni nz Law
~()ciCty. -

30. OJWA:\TGJ.B . Polyg amy as a <o ci al 3I!d I egal Inst itut- '
•••••._-'-~.,.:.,. _.••,.....:e+;.~I1... ..,~~~- _

t Ion -i v-i v~",.~ t'()'74) "P,' " L J.•. ...Ll.l 1'\CJ.1Jc..t ,..LVI'· _.J , •..""j. , • a

Legal sysle~s and ~ethods.



31.

32.

33.

_ 34.

35.

,JEr.J1lli E.

WIHTE C.M.W.

JAPPE, C.

-62-

Recent Changes in famiLy lRw (Sv/eet &

Maxwell 1974).

Report of the comnission on the law of

marriage and Divorce.

African Custrrnary Law: The problEmS of Us

concept and definition J.A.L. Vol. 9

The putative father and the illegitimate
child. (L -2) 25 M.L :i..

Blocx:l'lest evidence; proof of -I ,-'~_ ~_ ; Y:1 ,.::

(197) 33 M.L.K.


