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The English adversary system was imported into Kenya
and. a complex system of law wa imposed on the
African. These laws were totally alien and unknown
to the Africans, yet they were to govern the traditional
society. There as t~e tore th need for litigant.$
to be legally represented in oourt by legally trained
lawyers. But the question as to wheth r all
litigant are legally represented in court i
in.-vitabl. From experience I observe that the number
of cases that go unrepresented far vu1rweighs the,
represented ones.~~oh an observation the question
as to the extent to which jus tic is done or is seen to
be done is unavoidable. L:tws and prooedure in courts
are both complex and technical. No layman is expected
to understand them. ~or a fair trial to be conducted
theretor t there is the great need tor lawyers.

The right for an aceused to be legally
~'? \::....a..s:L-- ~'--~""t..A-a\

itepresented"by the oonstitution Section 77 (2) (d)
which provides that "every persOn yho is charged
wi th a oriminal offence shall be permitted to deteJDd
himself before the court in person or by a legal
representati ~ of his own choice. Section 193~f
the Criminal Procedure Oode also provides that

"any person aocused of an offence before any
Criminal Court ora inet whom proceedings are

.instituted under thi code in any such court, may of
right be d fended by an advocate."

/
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Th assumption that everybody knows the law
has worked untold unfairness to alar ection ot the
people. The majority ot th Kenya population are
ignorant and poor and they ar not ev n awar of th ir
exi ting rights.

Legal practine i by its very nature a.prof ssion
the.t i seen in a :fl~eemark t scone y as a money
spinner. As such la.wyers cannot the best dispensers
of charity. Their training produces skillfed peopl

~
and their services are therefor costly.

The numerical supply of lawyers has alway be n
Law compared with th population. With th prevailing
shortoomings in the legal profession, there is the ur nt
need for reaction ~ &0 a to ant true ooial justioe
to all people irrespective of their tus in life.

Need for solving these problems is a eat one. Th
literatur of legal prof ssion suggest that ther are
way and mean of increa ing lawyers' productivity
and r duoing oost in oertain respeot. Solution also
lie in the provision of legal aid by the state. Legal
aid is a service whioh the modern state owe to it
oitizens.

Howeyer, one should not jump the oonolusion
that nothing can be done by way of a start. Therefore,
the solutions are both hort-t rm and long-term to
oure th existing evil of sooial inju tice suooess oan
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oan onlf ach1 v d with oo-operation fr both
tb bar and. the bonoh and th K nJ'8. Governm nt.•

Finally, a oonalu ion .1 all tha.t baa been

. onalderod. in t dissertation.

..
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fith their dubious diverse motives. This was then
followed by the establiShment of actual colonial ul.
Declaration of a protectorate over much of what is
now Kenya was on 15th June. 1895 which marked th
beginning of 0 ficial BritiSh rule, whioh was to endure
until 12th December, 1 63. The !andate of administering
the protectorate was given the Imperial »ritiSh East Africa

.".""""'-...::.....--,~'-Lv~4;:.....l8.--

Company. But on th companYkgovernment ow assumed a
8direct involvement in th Imperial expansion •

•

In theory th Bri' 'h advanoed' two reasons for
oolonization. Firstly to stop lave trade and secondly
to introduce legitimat commero and trade. But thi
vas to stra gic more to camoufla the true imperial
desio s as 111us'trated by the notorious maaaa1 oase,9
None other than Professor Rob rt Seidman puts th matter
in its true perspeotive. The received w h as~~~

It ••• provided the going rules of private
enterprise econo y so far as Africa 'WaS to be
developed by EngliShmen and to supply
Europ with cheap raY materials."l0 .

The m,ain r asons for British colonization were to
get raw materials, and also a ready rket for th 1r
manufactured goods.

The policy of BritiSh oolonization and
administration wa to interf re little with th
administration of oustomary law in the traditional
societie. Despi this, in practic th colonial
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period resulted in a aciual transformation of th
oharaoter of ou tomary law. Th colonial period,
therefore imposed upon Kenya' legal syst the
basic oharacteristios whioh it still exhibit .11

With advent of colonization capitalism beeaus
the 1w mod of production. Oapitalism served th
purposes of the ruling clas in Britain and diotated
upon. the nature a superstructuBal features establiShed
in the oolony. To serv their needs, and t their
ends English law bad to b introduced to replace
customary law. This wa in direot oonflieot with the
initial official position that EngliSh la va to apply
only to immlgrant who to use J nkin's words

" ••• oarries with him the EngliSh law and liberties
into y unoooupi d where he ett1 "12

Thi view 1 gi'len further oredibility by the d oision
in the Australian oar of Coppery. Stuart.13 This explain
why Kenya. w to a lar xt nt r bl s E 1iSh law.

Th earliest reception ot Engll law in Kenya.
took place under the Afrioan Order-in-Counoil, 1889

whioh expressly stated that jurisdiotion Shall I~O far as
ciroumstances permit exeroi ed upon th prinoipl of
EngliSh law and in oonformity with th substano of the
law for th time being in foro in England."
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For thes purposes to be achieved the oourts
and oriminal law whioh were an integral part of
administration vere used. These courts wer generally
ot English type and were also meant to facilitate

IImaintenance ot "law and ord r a. oolonizers saw it.

Frederiok Luggard has himself very suecintly stated
that

"It was th task of oivilization to :put an
end to slavery, to e tablish oourt of law; to
inculcat in the native a sense of individual
responsibility liberty and justice, and to
teach' their lnllera to a.pply these principles.nl7

The first 100al legislation ealing with the
legal system established a triple system of oourts
na.mely th supr m court, whioh applied English law,
Muslim Courts applied muslim law and lastly, the
nativ tribunals staffed by African and applied oust omary

18law.

At this junoture two importan~ changes are
notable. Firstly; legal introduotion of English law
Whioh is alien and unknwon to the Afrioans. Secondly,
establishment ot oourts to replaoe the tradi tiona.l

Iders as arbitrators. The law introduoed is meant
to implement jus tic largely EngliSh justioe and
therefore English system of settling dis "tes 1s
to be applied instead of the traditional way of
settling disputeso
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such court, y of right be defended by an advocate.1t

Both the constitution and the Criminal Procedure Code
assume that the ccused und r tands the legal ystem
vell and is financially able to hire a lav,Jer.

Despite the legal provi ions of the right to
bell_gally repr sented, it has be n Tiolated eith r
through court's failure to wait for th lawyer provid d

to the accu ed or through court's failure to afford a
•lawyer for th accused. This i etfect is « tan,ta ount

to a depriv tion ot ju tice. In an English cas
of Mary Kies ton' on the trial of the appell t ~

~O-had been br efed for her defence was not in
court Owi~ to a misunderstanding. The trial judge--
declined to postphone th trial and th accused va
tried unrepresented. On appeal it vas held that it wa
tanta ount to a denial of justice. Th English court of
appeal quashed the conviction indicating th t the cour
adopted va tantamount to depriving the pp llant of
the ri t which ahe had to be defended by a counsel.

In other case of Galos Hired"v It was
the absence of a COUDS 1 at the hearing of ppeal
( gain t a conviction tor urder) which .• 0"1 g

consider d by th privy council. ...dvocte had
been assigned to th App 11 t under the Poor Persona
Defence Ordinanc.7 In S08 liland. but he had to tr v 1
froa Aden, but h arrived shortly after the time fixed.



22

adj ent could to ar
l' tor it fa cld by th ivy oouncil that

nt ot a 00Ull 1 0 no lOGal f not

S re tor d for h' :Bing in 011'0 tuno
th t th advco te to cone uot d tence.

..L abov two 0 c.ayb r ardd as nut oriti

for th opooiti n tha.t if an aceu d is depr1v d of
to b 10 11y re ented 1'v no f'ault of

hi 0 , th1' no f ult of hi c unsel a..
0110 , it 1d 1.

e aot A 10 Court of Ap a1 al 0

m asised th !be rve.noe ot th 1'1 t to le 0.1
r pros ntation 0.1e v, R.' hare ao
observed that

.A.

os illu •.•tr t how in r aotive th

ni b n in oourt of 10. •
i i oon bu ad to by both th ntti

and th b no • is 1'1 t ha

r 100 t l' th a~~ain nt of' de deno.
~

is z-e looted in th 9

11 t o nvic d by a oourt of'

Q. ul C u in 0 1 b 11y h ';and wil 11y



23
Q)

unlawfully damaging property. One of the grounds
of appeal was that the ap llant had been denied
adequate_time and facilities to prepare his defenoe
in contravention of section 77 (2) (d) of the Kenya
consti tuticn.

The oourt of appeal noted that the ap llant's
right to a fair trial bad been violated but refused
the appellant to raise the oonstitutional right on the

~-.->.:,..
ground that it was not raised in the oourt of~instanoe ••
Th major question which arises in this case is whether
the right to invoke. the BilL,o,t rights can be abrdiged
by teohnioalities of litigation. The oourt's deoision
oan hardly be reconciled with the view of the role of
the constitution.

From the foregoing discussion ! oame to the conolu i~
that the objective of legal representation in essuring the
effectivene-ss administration of justioe in oourtsof
law has been achi~~~¥ lim~ted extent~ Reasons•.
lie in both the a~itude of the bar and the bench to the
right to legal representation. Tough it has been
given great amphasis theol'etioally, in practioe, it
leaves a lot to be desired. ~

The rUhd:amel1~al'·i>i<ghtSas"~mbodied ~/111 the
oonstitution not only ~ea~ with th liberty of a
person but also the legal proviaion concerning arrest

. ,10
and subsequent trial.-· The lawyer has an important
role to play in saf guarding the individual's
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right to a fair trial.

The practioal implication was olearly and
forcefully show.ni~ POltsll v. Alabamall by Justice
Moody; "left without the aid of a oounsel, he may
be put to trial viithout a proper ch ge and convicted
upon incompetent evidence or evidenoe irrelevant
to the issue or otherwise inadmissible. He lack the
skill and knowled ade~uate to prepare his defeno
even though he has perfect one he requires a oouns6l•
at every step of the prooeedings against him. Without
it though.he may at be jUil ty, he faces the danger of
conviction beoause he does not know how to establish
his mnocence ," TheBe dangers became more prollounoed

<

in Kenya where there is widespread ignor oe and the
fact that the maohinery of justice was previously
pla.ying the role of suppression and it alien to the
majority of the people.

Fr . 12
,t4 om experl.enoef in the overwhelming majority ot

cases, a.poor applicant who ~fford the services
of a.lawyer will not be able to enforce his rights or

even defend hi.self. It is a requirement of jueti~e and
fair trial that something approximately to the true
facts, should emerge at the trial and that the jud
should have his attention draw to all the relevant
legal authorities. Host of the aocused persona are
inartioulated and confused and do not know Wh6$ th Y
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are ~equired to say. Ther"or it was a most impossibl
to conduct a fair trial.

An effective process of administration of justice
is one that decid oases according to their merit. This
is effect me s that, the cases are decided indiscriminately
and the accused is convicted or acquited provided that
it is done in th Oct just mann r. Th lawyer
therefore has the important role to play in saf"guarding
the individual's ri t to a fair trial •

•

From xperience, the criminal proc ss usually
consisted of a brief police investigation and they are
more interested in clearing oases than with th
subsequent need for a proper and fair trial being
conducted. Th officials of the court, in determining
whether to acquit or to convict rely on th finding
of the p~lic and rarely conduct y considerabl
investigations of their own. Th inadequaoy of th. ,

process results of the individual's d~ and liberty
regard. -as fundamental are violated. In such ca eSt
the only solution lies in the services of a lawyer
who can inte~a te the police and get the c1 or and.
correct facts of the case.

Langua and its understanding is another
major problem in the courts where 1angua used,..,o
English or Swahili w ic the accused may ot understand
and interpretation may not b coh rent. estion
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arises as to ,.,hetherthe accused knows what he is charged
wi th, or whether there is proper communioa tion and
interpretation. An v~derstanding of the prooeedings
is '1/oryimportant. The accuaed+a liberty bing at
stake needs every opportunity to be defend d. Proper
and correct interpretation was emphasized in the
case of Andrea va. R.13 The app llant "a foreigner
from Mozambique "ras convicted of being in possession
of prohibited literature. He appealed against his
oonviotion oontending inter alia. tha· he had been
denied the right to eng··go an advooate and the right
to an interpreter. It was evident that he had never
asked for an advooate and therefore~is ap al could
not have suc ;1 on t.his ground. However, the High
Court ordered a retrial on the bases that th ap llant
oould not have understood the proceedings which were
conduoted in Swahili and English without the
servioes of an interpeeter. With legal representation,
all the factors hindering a fair trial will not exist
and for ensuring that an accused receives a fair
trial he should avail himself the servic s of a
lawyer.

B owever, it is clear that al though the rights
of the accused may be on paper, practical problems
make it d.iffioult for them to be exercised. The
effectiveness of these rights depends on th extent
of access to the services of the lawyer. However, in
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where logal aid becomes an important social
instrtution. The lawyer is a couna llor in
various aspects of social and political organization
and lawyers exist to SIi2L'V the legal needs of the
public. No sect 'of th public should be exclud d

from the provision of services of lawyer.
President Kaunda addressing th Zambian law Sco ity
in 1970 put it very clearly

"The lawyer in a developing society must be
something more than a practising professional
man. he must be even more than the champion
of fundamental right and freedoms of the
indiVidual. He must be seen in th fullost
sense a part of the society if he i abl
to partici te in its development and the
advanoement of th .90onomio and social 11
being' of -its members'."

Human equality
d\~~i::L

d d~Y~~hould not only b
availabl to t o~e who oan afford the costs of the .
servic s of a lawyer. 'l'h s would lead to the
credibility to the marxist contention that law is a
class weapon ~ by the rich to oppress th~ poor
through the simple device of making justic too
expensiv •

Lawyers are closely related to the public interest
and consequently to the cO"!1"t and the ystem......f
administration of justice as well as to hi----- .. -- olient .•.
For the lawyer then, the question should b how he can
use :his legal train" to assist th client to contribute-.
to the b .c., ••.t and particularly so when most
of the c:::..~ f.,p-< .

public fl lndi
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In present day, it is unfortunate that
alth ugh the ri ts of th accused may b on paper
practical problems make it difficult for them to b put
into practical use. This 1s the reason why on
observes that the number of unrepre nted case for
outwighs the re esented on s. In thi respect, it
i my submission that it is of no to gr t people
ri ta if there is no possibility of nforoing those
ri ts for in effect they serv ~o purpos •

•From the foregoing analysi , I would oonclude
that th objectives of legal representation hav been

et merely to a very limited ext nt. This links

us with the subject of the next chapter, th problem
or shortoomings in legal r presentation.
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CHAPTER TlIRt..E

SHORTCOMINGS IN L•..:G ND

SUGGESTIONS 0 POSSIBLE SOLUTIO S

Th proble ot in dequacy ot le a1 servic s 8

it exi ts in K ft7a i8=-::.:..-:1~6=,-a...:...c:..J!y,---,0:....::t:....-;0_.J-=e-=-r---=-h---=-1_t---=-a---,-c-,-e.:;.oD-,-t_ur.:..:7~
ot imperialism that in Ke • wa prim rily ape rheade
by the British. The i. ort d English 1 a1 eyate and

or.ative values tar fro rend ri .1ustLce to th
ot th eople gener lly, h T inste d worked

untold ~~.!~ ~to a larg cro a-section ot th
p opl. Th rd-hlt are th • jorlty.

The explanation tor thi is largely based on th
tact that th ng1ish sy t or 1 w i ba d on
assumptions that nr Don-ext tent in K ny. Th
aa u ption th t K ny was on th--~-----------------------oc1al aDd

tage of d ent that eTerybody knows
th law
wholly un ound and unfounded the oci 1 atratitica-
tiona ot the Keoya co unities were difter nt nd ret! ct
th cono 1c or ani tion ot the Atrican tr ditio 1

ocl tl • Apart fro. thi there ar ny featur
of 10 itu tiona in.r-:: eny which se practlc 1

pr b1e with~ ard to th eft ctive e ercis of th
con tltutio 1 ri t to COUDa 1. Th se inc1ud t

th rel tlTe1y • 11 nu b .r of pr ctlsing adTocates
in proportion to the total poptl1at·on. general
conc ntr tion ot pr cti in advocat s in urba
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r often a con id r hl d1 tanc fro. oat ot

th rural popul tioD who tora th overwh laing
• jority of th inh b t nts co ined with
difficult1 S Bnd aya in traasport nd COlli uDi-
cationa m e it difficult to cont"ct a 1 wyer. All

••
thea problems hinder the effective r lization

~of the right to council. Thee proble. will now
b discuss d in 'greater d t i1.

The Deliberate Policy of Colonial Orde to Curtail
ducation for Africans

For a 10
UA&J

ti•• ther were no institutio,.
in Keny nd ind~ed i East tric for trainin lawyer.

.;»leg•.l profea ion W 8 pr -erv d for a few non-
, .

African tr ined in Britain or other co onwealth
countri s particularly Indi~. The reasons behind
this w re both pol tical and fUnction 1. It was
~ that legal education would inevi t bly lead .
Africans to sgit t politically; the last thing
the colonial order would have wished to ee let alone

noourage. The ffeetlY no s of this policy i
vividly de onstrated by the fact th t at inrlependence
in 196" K nya had only six, frio n l'v ~r. The
first African lawy r QU liti d in Sept ber, 1954
h ving pen trat.d the colonial, politic 1 iron curtain
on the prefe.t that he waa going to London to studJ
Economics. In the sa e y art Keny fa fir t African
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Chief Justice arriv d in England to study. He
was the first Afrioan to hay gone to gland

1
with tho declared iat nt'on to tudy law.

Anybody who wish d to study law in Brit in
could do so only at hie own xpen e. ew fricans
could afford the cost of a ip t Brttnin. It wa

Iso not easy to obtain a Goverl nt Soholarship
to etuq 1a'(..

•
It is not therefore surpri ing that the

legal prof ~sion i do in ted and controlled by
non•.Africans aainly Europ aDS and A8ian~.

The other teatur of thi poliC'1
w e th int ntion otl,the'"eef,e al. ord r to k p Africans
frcm the infl once of th r typ e of laws. This was
m de offective by tha en ctment ot a local legi latien
establishing a triple e1st m ot court. There wa
th Nntional Supr 0 Court, th Muslim Court and
th Native Tribunal exelu ively for Afx-icalh '1'h

po ition remain d the sa e u t'l 1967, hen th
w or ated an , tegr te~ court ey tem. The
colonial dministratio 1so provid the policy
of xclusion of d oeate~ from tive tribun 1 •
Ita 1 1 i p1ement tion W 8 in the N,tive Tr1bu ls
Ordinance 1930.2 It vas f It that their pres nee
would i. ede the administration of justic. There
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was never any recognition that the advocate was
there to assist in the ad inistration ot justice.

The tinal prominent fecture to note is
the gradual entrenchment ot the law society, and
also its attitude towards the administration ot

justice in the colonial courts. Prior to 1949. the
legal profession was regularised on a purely
voluntary besis with little statutory control.
During this time, there was little contact between•
the legal profession (advocates) and the Atrican-
population. Indeed it was not until after the war
~ears that Bon Europeans specifically Asians were
allowed to practice as advocates. When the law
society ordinance was first passed, it was with
a view to regulating the operation of the body
among the stated objectives was to maintain and improve
the standards of conduct of the legal profession
to protect, represent and assist members of the
profession as regards their conditions of practice,
and\finally to protect and ss ist memb~re or th~
public in all matters conoerning law.

The present version ot the act r tains the
same objeotives intact. Besides the society was
assured of the monopoly in matters of legal counsel~
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Th& 8001 ty's operation is one structured

by strenoU8 and constant efforts by its e bers
to entrench and safeguard their interests. This
tendenoy is manifestly ev1d DC d i th society
by tubborn opposition to the tr ining of fricM
lawyers. The intent on has been one of m~intaining
the status QUo. by limittng the number of qualified
local lawyers And thuo en.9 ring .a sati~factory
pecunial"y turn-over. It is 0 8urp,..ise thE:refore

•
that 0 er as tlIltter st- nd to'7o'S th riuTJber of

/

lawyers of I.:rricc.n cZ'igin iff is Gtill not impressive.
But for thi Ilp~rthy towards tbe tra.nill8

01 African latty r the colonial governr;ent ahare.
p rt of the bl~e. More GO ee 6 it failed to make
aYailable f cilities for ucb tr ining and ev r
proce ded to make it hopele sly dif'ticult_;~-f::;tor

Afric D8 to go abra d tor such training.

no- ever, the establishment of the Law Faculty
1ft 1970, ~~rked a departure trom the antipathy and
wilful nglect that was accord4lsdthie aspect ot th
1eSal structure. It was realiaed that it justice
ha to be administet'ed on a large scale, then .or

anpower mu~t be produced to meet thie need.

It is f i portanoe to not that the noo-
coloni 1 lawyers in K ny m iDly Europeans nd A tans
received their training in England and ther tore re
not fit to practice law in a n a-colonial state which
r
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The pr~blea then how a 1 wyer or 8 luw stud nt
c • his pci in way wb'c • et
the ge uin n ed nei which bri hi into contact
with the co D P opl •

.This pr blea ot indent! fic. tion in K uy i

c ncid nee of a er t

pot ntially e barrn ingf ctor•• iratlY', indie t d
bove, me t .dvocat., r no -Afric d it follows

th t most of their c11 nt are non- fri ana. S condlY',
the African! tioD of th bar i proc edig at
y r1 slow rat b cav .ost of th q litied

du te re bei recruit d 1 to ublle S rylce
only a few enter into tr etice. P·Il.11y, mo t

ab r of th r ve be n tr D d oro d ln a
1 g 1 tradition which c sta wyel" in row rol

xp c1 111 in the conoaic sph re wlich s a
eorre pond n 1,. Trow c nception of 1 1 educutio

th r tore, th 0 r
th ord'n"ry p ople.5

b co i 01 t d fro

It i inevit bl therefor th t th major

tu etion rot ion is p rh p }>rovi •
er ic tor th elit. for IIOr ro pero--terpriz in th prty te sector of t eoono.,..

Agai t this back·-round, th prohl of id ntiflc tioD
c n b b a compi x probl
pr udo - probl • her 1 th th t. b r.
of tb h'r _ e i.ua contrib tion to tioDal
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develop. nt in a DDerwhieh inve1ves efficient

u e of their c rc ~ta1enta. !'he bar should also

ba a· del' tandi gd be read,. to help th
lesa fortu te _ bera of the ociet,. and aake a

positive ccntrlblolt.l11to their leg 1 pro 1 •

"Zh re i8 so the de d for cod public
relatio d i ge of the b r. In this
r spect, I aubmit that the involv eut of law;y 1'8

d law tudent in leg 1 aid workeff~. th aoat
hopel 1 prospect for work toward. iii ti tying these
de.ands. More p rtici tion i leg 1 nd advice

e bar in K lQ'a g Dui et,. public
profe 10.

P Dcentratio! of Lawyers Y.

The problec of IlOD-in olv(>l1'Ientwit Atric

1s aT IIde worso b, the fact t t t ere is a _ siT

·.centratic! of advoc te in urb are a. F i.lure
to identity with the U'ric popul tiol1 a d to chang
the colonial. ill g me8U t at the b r wi 11 be unable

!

to I' 1,. 0 ch indigenous pport it it 1 t. ced

vi h increas pressur d .inc few Africans

h ve obtain d an;yoe. f1t. direct or indir ct f w

will def nd it agai t n7 68ur •

~lis CODe ntration of legal service 1n the

urb centr do 8 t adaittedl,. aris b7" eel'
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A duty of justice de auds that more advocates
should be enrolled to provide legal rvices to
the .ass.

Th govern ent could play a more po itive role
in ttracti so.~ advocates to th a.aller towns
a d rural centre by aking loan faciliti s available
to the for starting practice offices, and for
acquiring other ba ic necessities. These loans could
provide a financial solutio •

•

e 1tuation as it stands today leaves a lot
to be de i ed. The ajority of the enya population
does not have 'access to the leg 1 service •

Poverty

The roble of.e ting the legal needs of th
poor is a great one.

~egal practice is by its ever,r sture a
professio that is see in a free-.arket econo.y
a mon 7 spinner. As s ch lawyers and their office

e not th best dispensers of charity. By the ery
nature of their training, they ."re skilled people

d th ir services are costly.

/

Tru to English traditions leg 1 services were
not offered for charity but rather i expect tion
of re unerative fees. R t s h ve rained larg ly

.atter of the practitioners· choice thDugh subject
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to advocate r u eration order and occasion 1 review
by the taxing aster and enior court officer .1

However, it is co mon knowledge th t with 11
the economic 1 nd bounds ince independence,
the mnjority of the eny ci -izens still live
below or on t pDverty margin. This means that
eTen where lawyer ar avail ble uch people are
contructively cut-ort tro. rec iving their erneea.•
It thus becomes und , hly evid nt th t illKelqa the
very principle of equ 11ty before, nd qual protection
of the law is othin ore than an ill ion.

As one vriter put it,
"The well be' g of all eitiz na c n
prompt d by timely dvice ot lawyer •••
A societ in which legal co n 11i and
assistance i a" ila 1e only to the v althy
per ons an busine s corporation th e
contrib ti g to the perveraioD ot the leg 1
syst • i tavour of the althy and to the
disadvant e of th poor, vh cannot
afford to use it.8

e con tit tion we ha'Ye en i chapter
two gu tee qu lit,.+: , -befor th l. nd equ 1

protection of the law. These 1 gal r'ght afor • ntion d
apply equ 11y at 1 aat in theory to all per 0

irresp ctive of their station in lif or their .aDJS
of livelihood. I:lo\'ever,in quality i clc rly
e'dde t where one party is bing reprezent d by an

dvoeate whil his poorer opponent, Itho g
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I I1tle lawyer !l:r:e t c ~r e.

th both or of a1 re
ind'spe bl in est f r oc 1 j tiee in

t c:iet '.

Legal "4 seh 1 ""ac ot left t

e le en vol.ent 1 tit tion • r 18 r quired
b,. wa of t te. To follow t 1w i citizens'

<!>-~ ~""'~ ~ ~~ -

chiner,. ot justiceduty of th tat to a e t e

or all h t po r d th ric • •
co equenc ia 1ity fore the 1 and equal

rotection of t e law 1 th
D t"tution for all eiti e •

ith h re liz-tio of hi pro 1 •
1 ' 1 aid e vaa t up 1973. I ..\t for •
t u' he ,. t in i ";1 _ot.. "~oci t,. 'LS ~

~~:..r'S. "';-t- '\L.:. \9u.N+~ _ ~o-.-\~
1 "t---U . r r- i y of ui 0 i. r. th 1 1

id ee tr r ed • It h

e f c unic tiOD.

.u licl)' or 'it 1f rlt,.
o th people.

rro.
of sur iei nt

v r,. rew d little
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goyer at p rtieipatioD.

ule "16!Oratia juri

It i ay contention th t the curre t 1 1
eyst • in Kenya works unj t17 ag 1 t c rt in elas e
of p ople i our oci t,.. 0 e how thi co••

out we hay to 1 ce, 1 ter Ita at the hi torleal
ve10paent of th present d y legal i hieh

thi Inj stiee are ich·r nt.
•

It is a fact th t the curr nt leg 1 sy t • in

In clopti
gUah 8)'8t ••] \ Ir- \;\

g11 b 1e 81 ordcr,Jl:elQ' baa \~

rul s govern! 0 unication of lav. ~ \
~

t of people' \.~

the
n,'a ls large1,. replic of the

cloptd th

L v shou1de ~ an e bodl
o 8. This i8 not true of law ietl"o or p

the 1 v vas imported nd i osed OD

the Afrio • Co qu ntly 1 hll rk d u told
j tic to alar::;. DWllber of the p op1 •

Wh re lav has beeD r £lect10 of p op1 •
W«7 of lite or philo ophie of 11fe, it would b

bsurdity to 110v of that ociet,. to t

P hl ig or c of t t 1 v detence. Ho ever,
his is t true in KellY. Thi th

that ignor c of the 1 v fford 0 excu e i

i eOfPor tad in Kenya'. Pe 1 Code.9 S etion 1 pro d.



that "ignoranc of the law does not afford azq
excuse for azq act or 0 ission which would
otherwise constitute an offence unless knowledge
of th law by the offend r i expressly declared
to be an ele ent of the offence!"tI

In Keny t this req~irement of the law h
caused at injustic 8. In the first place, th
notion that law i nothing but at expression of

~. .th social ove of th co unity i inapplic ble;
where the law is i ported. Not only is the 1 w
foreign to th p ople but it was also i posed on
the. in disregard of their values, the rule is
therefore improer under conditions of ch nge.

The issu rains as to whether one c
comply with a 1 w, the existence of which 0 ows
nothing about.

It is co on knowledge th t most people i Kenya
especially in the rural areas ar illierate existing

side by side with another class which is ben fiting
fro foreign civilization. It is a180 com on
knowledge th t builk of Kenya's law is written law.
It would therefore be re-stating the.all too obvious
fact that the o·verwhelming jority of Kenya

", .-..._ ~ ~ ~ \10..
"'~Vl0"[d---k- -~population i hopelessly~nature and extent d content

of their legal rights, to say othi of how to
enforce the • when they re unknown.
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This tact ha led 0 e com entatb to assert
"needless to sy the ignorantia juris rule haa
brought 1 ea ur bi injustice i innumer bi

10ca.e8."

This chan would be undul1~o • sided it we
didn't ex ine the rule in the light ot the
..t at exists tor transmitting the law to the people.
Basically there are statute books law reports
official gazettes, articles, 'by legal' writer,
law books, local newspapers, radio and televisions
to na e but a few. It is evident that those who
benefit fro such media are discouragint) few.

To the foreicing, it must b added that all
written law are in English ..1n age, the knowledge
of which is a priviledg enjo,e /1by the blessed ~

The picture that e.erg a froa the foregoi
llI1a1ysisis where at law unequal. p opl are tz.:'H1.t.ed
as qual.

The major issu which arises is what prov! ion
do s the stat ake for a wa~ in which a citizen

a1 obtain kno ledge of the law? ~he answer is,
~h i required to pay for it. The cheaper in all

probabilit~ More succe sful way, will be to obtain
advice fro a profesaional san. That ag in require.

oney, whichev r way he choosea, he haa to pay IIOne7.
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If on cannot afford, he remains ignorant. If the
citizen is to follow the law laid down by the stat.,
it follow that to be taught the law is his right.
The legal profession h ving realized th inj stice
broug t ~1 this pr&~tice lau ched the 1 gal advice
centre to try and alvag 80ae of these injuatic s.
Like the legal aid centre, the legal advice centre
was set up on a voluntary basis. It wa faced with

imilar proble. and proved to be a faiiure.

This advice can only e ad availabl through
governm nt efforts. The gov rn eat can set up ita
own advice centre finaneed by the state. This centre
should offer the leg 1 advlc to the ener 1
population and especially in th rural areas.

Th government can also work in conjuction
with the pr vate sector which would make the burden
e en c si r. Nu ere of volunt_ers would boa
larger scale and th s contrib te more to the public.
Such a centr~ shoul~ try and ak the public con cious
o their 1 gal rights nd thus liminat ignorance.
The public should also be given soe for al ideas of
how to solve their legal probleas.

However, one should not jump to the conclusion
that nothi g can be don by w y of a start. $A
Neither should it be forgotten that the need for leg 1
services is on a scale similar to the need t r other



welfare services such as health and education.

The situation as it stands today is far
fro. beiug satisfactory and there ia urgent need
for reaction to come to the aid of the masses.
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CO CLUSION

Throu out thi dissertatio. tt t

be n • de to how th II d for legal r pres tatio
i courts of law. the writer has also illuetr t dhow
the rig t to co el h bee ineftectiY ly xercised
a concluded t t, the ri t ot th ceused at t

by the law 18 a right onl1 in theorJ'but t in
practicf:.

indicated in chp t r three, ther •
features of local situ tio ia t t ridse

practical probl a with regard to t e eft ctive
ex rei e of the eonatitutio ri t to co e1. Tho e
proble includ d th contin role of 1aV7 ra
t ught the during th eoloni 1 era, sm 11 ber of
pr etisi dvocat a i proportion to the total

opul tio coupled with thelr gen r 1 concentration
1n urba ar • pov rt,. and i or e 011 the .art of
the ublic.

It is to be not d with lot of cone that
the govern nt no schv e of ita own tor providiag

~who e ot ftord to ~ 1W7er~leg 1 id to thos
•xc.p the poor people's li t i tin d by the lqw oclet" !C-

in effect •• ans th t the po r ve o pu 11c i titutio
that he e n pproach tor legal assist ca. Th KnJ'&

ar off rs 1e 1 ernee vo1unt r':'ly,but wit 1itt1
auec s. Pr ctic of law bei tr d t d th lawyer

ke his ends a t. It can b as ua d t t sue
1avy rs f inde d.
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Th bench on th other nd. do ot tat rpret

he It co titu 10 ' strictly with the object of
gi"i legal 1d to the accused. It Iso do ft t

prot ct tunda ntal right h7 acquitting tho e whos
rig te to a el h ve b en viot 1co 'ed.

at ar th po sible olutio ?

Firstly. n ideology c be adopte which tak
the view that ever1bo~ 1s eClusl nd that r1 t to
cou 1is b 10 rig t which houl not vi 1at d
as it would appe r to &e the os 1 T zani. In
Ta Z Ilia th re is a tatutor7 bod7 called the 1 g 1
corpor tion which cta 88 the sta e 1 v fir .2

Tbe CODa qtlene would t at 1 al servic a
auld be a .flab! to everyo who i in n d ot th •

S condly. court c dopt the lIIerican Courts
pproach d ar \Ie th t 1 gal aid s rvice i. a

tundaa nt 1 ri t it i p rt ot th ri, t t

a f ir trial. If i pl • nted, "ryone would hay
cc a to the leg 1 5 rices s it 1 fUnd ental

right.

Thirdly, the geverns nt c D b rk OD providing
1e 1 aid for it i only v r ent effort to provide
1 gal 1 that c • ke legal "'erv10 avail ble to
those whe c ot fford tb • It is co en knowled e
that est people ar peor and 1 wy rs do not work
where people r poor for th re r a f v pr apective
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client, and there rarely pay their bills fully.
This can successfully be done b7 adopting such a
system perhaps on the model of legal Aid Act 1967 of
Z bia which provides for the office of a Director
of Legal Aid who administere a system of legal aid
in cri inal and civil cases in s rbodinate courts as
w 11 as in high court and xtending also to
appellate proceedings.'

•
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