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INTRODUCTION

The justification sought by the colon;al powers was that
the African was at a much inferior stage of evolution and it
was therefore necessary to'colonise him and civilisg him.

This could not bhe done unless effective control was imfosed

upon him by the colonisers and consequently goverments ﬁere

set vp directly controlled from the metropolitan state.

Whereas the British colonial governments were absolutely
dictatorial, the colonised being given no opportunity to
determine how he was to be governed, the model of government
which British introduced in their fcrmer colonies was completely
different from colonial model. This is the\Westminister Modef
which was arbitrarily introduced although Legco debates prior

to independence gave an impression that there were some consent1.
The model introduced liberal democreatic values of which
constitutionalism or restraints upon the bounds of governmental
actions, was the most important. Toc the political philosophers,
constitutionalism is concerned with the limitation of government
powers and the assurance of the individuval civil rights.

In this paper, democracy is examined as an ideoiogy
originating from peculiar roots of Western culture and imposed
on these African states by the British. Having made the area
of study to be Commonwealth Africa and with special reference
to Kenya, the purpose of this exercise is to determine whgther
the concept of democracy has been known o;~;ecognised both
theoretically and in practice. The method employed is firstly,

to examine the concept of democracy as understood by

constitutionalists in the world at large.




Theny to trace the historical evolution of the concept from

the earliest times when it has been known. This has to be done
because it is apparent that Western Accademicians while writing
on democracy, and indeed on any other subject, have used the

present very high standards to thermlne whether constitutionalism

To

2
or any other concept is honoured in African institutions.

justfy the historical treatment of democracy, it is evident that
it could mean different things to different peoples, Furthermore,
it cannot be said to have existed in any place to the satisfaction
of all classes and without criticism. In greece, for example, the
Athenian democracy was called the democracy of the big slave=-
owners. Socrates criticised the big slave owners for excluding
slaves and small slave owners from the affairs of government and
practised profit-making at the expense of the slaves in the name
of democracy. In the medieval times, the principle vehicles

used to achieve constitutionalism and dewocracy were Barons,
Freelords and above all, the Clergy. 1In these circumstances,

one should not be surprised to hear that democracy was held to
exist? As such, democracy has always retained the element of
class content wherever it is said to exist. It has thus come

to frustrate its celebrated principle of rule of the majority,
because in most cases the ruling class are the minoritye.

Secondly, I proceed on to examine thg extent to which
democracy as an element of political ideology has actually been
practised in Commonwealth Africa in Chapter Two. To start with,
it is vital to consider the estaﬁlishment of one-party system

in some countries and their claim to be democratic.



VII

This considerati~n is based on whether the One-Pary systems
have come as a result of the general will of the people or
not. A case study of African safeguard of indivindual
rights is dealt with and also the part played by the
legislatures in an attempt to uphold the rule of law.

>
It is in the third chapter that case law and the role
of the judiciary of Kenya in the operation of this cencept
since independence. will be dealt with. The strengthening
of the Executive by successive amendment to the constitution
is examined in disussion of democracy in the country.

The concluding chapter is based on the prospebts of
democracy in Commonwealth Africa. It coﬁcludes that
democracy has played a very-insignificant role in African
State, but there is hope for the future. This chapter
also seeks to suggest ways and means through which democracy

may be achieved in our African operational context.

o o i fow - B iy O OFNOEOIINE QCOIICCIHOF

Readers should be brought to the attention that this
paper is written on the basis of constitutionzl and administrative
law in the authors capacity as a lawyer but not as a

politician., This is why my study is mostly based on case law.



CHAPTER ONE

THE CONCEPT OF DEMCCRACY

(a) Definition

The term 'democracy' is not éééfeasy to define.

It Has faised a lot of confusion in peoples' thinking as to what i
is all about. Democracy has thus become an ambiguous.thing,
with different meanings - even 5§parently opposite meanings

for different peoplese. Democracy has however in time and space
come to wear "a coat of many colours”? Dictators have from
time to time been compelled to claim that fascism and Nazism
were real democracies. The Soviet Union and other Communist
countries are represented as '"true democracies' or as '"peoples
democracies'" so as to distinguish them from democracies of the
West. The Third World countries have fought for emancipation
in name of democracy.

The word "democracy" comes from two classical Greek words
that mean "rule by the people". Abraham Lincoln defined
democracy as '"government of the people, by the people, for the
people's Others have defined it as '"rule by the majority".
The majority rule is doubtful in that the minority may be
enslaved and this cannot be called democracy where a certain
group of citizens live at the expense of others. Therefore,
it is necessary not only to ask the question: What does the
word '"democracy' mean?, but also: "What is the thing?".

It is admitedly true that democracy does not mean a particular
political systems The meaning is determined by an empirical
study of the various systems called democracies and the

characteristics it connotes,



The Western liberal democracy upholds the characteristics

cof a democratic state as named above. But it is necessary
to emphasise on the rule of Law which those countries

upholde Democracy cannot exist without the rule of law,

The rule of law means regulations of the affairs of soéiety,
by a set of rules which are fixeé and certain, in so far as
rules can reasonably be, and which are impartially applied

in all cases. The rules must be in themselves be such as
designed to promote what are universally considered to be
worthwhile humsn values. The freedom of indivindual in its
widest sense, including his right to life, liberty, the security
of his person and property, his freedom of conscience, of
association and of speech must be safeguarded. But all these,
of course, being subject to the limitation of the enjoyment

by others of the same right.

Thus any society which holds itself out as seeking the
achievement of the rule of law must have a government
responsible to a freely elected assembly representative of
the people, and courts of law which are impartial and free,

In the absence of one or both of these presequisites, there

can be no genuine claim of upholding the rule of law, hence,

no democracy. Most powers of government are discretionary

as to whether or how they will be exercised. This discretion
should be limited by law, thus precluding arbitrary exercise

of government power. Without the rule of.law, the civil liberties
of indivindual cannoct be safeguarded, thus undermining very core

of democracy.
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Liberal democracies of the Western countries reflect the
basic requirements that a democratic society should uphold.
Such a society should have civil liberties in existence in
order to provide an atmosphere of freedom. Indivinduals must
be protected from arbitrary arresﬁ and imprisonment; from the
kind of legislative bills of aﬁ%éinder that were used in the
past to silence political opposition.2 Indivinduals must be free
to present petitions to the government and enumerate publicly
their grievances. Indivinduals must feel secure against
arbitrary taking of their life, liberty, or possessions. There
must be indivindual security against arbitrary searches and
seizures.

In addition, democracy requires people's elected assembly
to make laws in response to peoples' will. Such an assembly
should be representative of the people. Universal suffrage
is necessary where age, residence, and citizenship requirements
for voting are usually the only legal requirements for voting
and for holding office. If the elections are to be genuine and
free, the voter must be protected as much as possible from
coercion and bribery, and the election results protected from
fraﬁd and manipulation. This should really be taken care of
because arbitrary impendiments often are imposed in fact, if not
in law, and that coercion and bribery are common practices,

A democratic government must be constitutional in order to
put specific restraints upon will, whether it be the will of
one, of a few, or of many. The unbridled rule of majority may

lead to mass tyranny.



If democracy means nothing more than giving the majority
of people what they want,‘then it is practically undistinguishable
from fascism. There could be and have been constitutional goverments
which were not democratic, but we cannot have a genuine democratic
government which is not a constitg@ional one., In this-instance,
it should be noted that a constitﬁtional govenment does not
depend upon a written constituticn. The U.S.S.R. has a wriiten
constitution but it is not-a constitional government.v On the
other hand, Great Britain has no written constitution, but
it is a constitutionzal government. The opposite of constitutional
government is tyranny and one of the most essential elements is
the existence of limitations upon powers snd functions of
government.

Macpherson has attempted to define in very clear terms
the three dimensions of the twentieth century demccracies,
Firstly there is the liberal democracy confined to the Western

world.3 This type of democracy was brought into being so as.

to serve the competitive market society. The society was

liberal first and later democratic. Democracy came as a top dressing.

-~

It h;d to accommodate itselfl to the soil that had already been
prepared by the operation of the competitive, indivindualist
market sociéty,)and by aperation of the liberal state which

served that societyrthrough a system of freely competing, though
not democratic political parties. 1In the liberal state, universal
franchise for example was non-existent but was firmiy established

in the democratic state.




Secondly, there is the Communist variant of non-liberal
democracyu. The Communist theory goes back to the work of
Karl Marx from 1840s to 1880s. Marx was a great critic of
capitalism. The Capitalist society that he saw was a sharply
divided one, and on his analysisfbélass exploitation waé an
essential part of the capitalistvsystem. So long capitalist
system existed, the state was bound to be an apparatus of
force by which one class maintained its power to explbit the
othenss. Capitalism, therefore, had to go: only the productive
powers it had developed were to be kept. Marx asserted that
the politically - concious working class or the protetoriat
were to overthrow the capitalist state in order to end explortation,
Marx called the period of protetoria® rule democracy. This was
Marx's meaning when he wrote in the Communist Manifesto of 1848,
that '"the first step in the revolution by the working class, is
to raise the protetoriat to the position of ruling class, to win
the battle of dechracy6. This was only to be a first stepe The
class division between protetariat and capitalist was, in Marx's
view, the last historically necessary form of class divisione
Classes would disappear and so would the classless state come
into beinges The rule of the protetariat would be democratic
because it would comprise the great majority of the population,
and because its purpose would be the humanization of the whole
people. This democracy would be a class rule at the first,
for class rule was needed to transform the capitalist economy.
When the economic transformation was completed, there would be

no need for class rule.



#ith the 1917 Revolution led by Lenin, the Soviet State started
from the original Marxian concept of democracy. Instead of
being able to start a class democracy, it had to start as a
vanguard (fully-conscious minority) state7. Macpherson comes
out with the conclusion that the-conversion of a vanguard state into
a strictly democratic state can scarcely take place while the
post-revolutionary state is still a class state. In fact, the
one-party Soviet States can be democratic only if there is full
intra-party democracy. The membexship of the party should be
open, and the price of participation in the party is such that
the average person can be reasonably be expected to contribute,
It appears that none of these conditions have yet been met in
the Communist States.

Thirdly, Macpherson discusses the non-liberal underdeveloped
variant of democracy, found among the newly independent countries
that generally got their indebendence after a revolutionary
struggle. These nations made an organised popular movement
under leaders who were able to gain mass support as nationalist
leaders. At independence democracy thrived under a single party
since the people were united and had no sharp class differences, all
with one objective, to raise the level of material production.
Presently, the extent of this type of democracy is questionable,
since the objectives have not yet been achieved and there has
been widespread disollussionment among the people, yet the same
countries continue to operate under de factor o?ée jure single-

party systems.




Fragile as they might have been, the democratic institutions
established by the independence constitutions provided for
the serperation of powers, entrenched Bill of Rights (except

in Tanganyika), the independence of the judiciary and other
fundamental tenets of constitutionalism and democracy;

However some of these democratic institutions like the Bill

of Rights and Legislatures have been rejected in some
Commonwealth African States. A number of these states,

Uganda being a good example, have experienced coup 4’ e"tats
by the politically = conscious citizens when the leaders

head tcwards dictatorship, or in fact become dictators,
Macpherson ends with the conclusion that these countries

have a genuine historical claim to be democraticS. Generally,
this would be so if we take democracy to mean handing over

of power from the colonial masters to the African leaders.,

In my view, opposition plays a great role in a democratic
government and since some of the African States do not allow
opposition parties, they cannot genuinely claim to be
democratice It is true that parties represent class interests,
for example, the Labour and Conservative Parties in Britain
represent bourgeios interests, but a multi-party government
has its role to play in a democratic government. In such

a society, d®cisions reachedare fairer compared to the decision
of one leader, however wise he may bes. But compared to the
miltary regimes, the one-party states have not wholly deprived
indivinduals of their rights. At least a general will can

be said to be expressed through the single party.



Vhether the expression of this will through the single party
can be called democratic, depends on how much control there
is of the leaders within the party, and how strenuous the
degree of activity is required as the price of membership
in the party. This is discussed_in the next chapters of this
papere

ﬁnlike the Western countries, courts in the Commonwealth
Africa have shown to be a bit reluctant to enforce the civil
liberties of indivinduals whereby the government has wronged
a particular indivindualg. This is contrary to the principles
of the rule of law which serves as the watchdog to democracy.
The historical background of these states shows that democracy
in its real sence of representing majority interests was non-
existent in the colonial states. The colonialists did not only
refuse to observe the rule of law but infact legalised its breach.
Rejection of the rule of law leads to tyranny which is the opposite
of democracye. As the paper shows below, the Commonwealth
African States, génerally'speaking, have rejected democracy and
turned towards authoritariarismand dictatorship. This experience
cannot be allowed to make us believe that there is no hope for
democracy in future because even the developed countries had
a long tradition of democratic institutions. Moreover, former
miltary dictatorships like Ghanra and Nigeria are now multi-party
states. Our task is to organise a form of limited government
to suit our needs in Africa. The masses, who are usually kept
in the background, must be effectively represented in the

government.



(b) Origins and Historical Evolution of Democracy

Democracy was first experimented with in ancient Greece,
particularly in Athens. Because of the small size of the Greek-
city State, democraticvself—government was direct: the people
in Assembly discussed and voted\op the major public issues.
There were no parliaments,; no ééb{%ets and no civil servantsﬂo.
Officials were generally selected by lot, and served for only
one year or so. Slaves,; women and aliens were excluded from
the vote, but even with these limitations democracy functioned
with vigour and self-confidence. It must be noted tkat, eveﬁ
from the very early stages, democracy has always been class
dominateds In Greece this was referred to as the slave economy
where the big slave owners made profits at the expense of the
slaves. However, the Athenian democracy did not escape criticism
of Greek philosophers. The most famous critic was Sacrates who
felt that there was no real democracy because the small slave
owners and the slaves themselves were excluded in the control
of the state. The higher aristocrats had rejected the notion
of natural law which is divine and advocates for human equality
and justice., Aristotle also criticized this democracy saying
that the middle class should take control of the state and
overthrow the higher aristocrats . But historically Athenian
democracy was perhaps the most successful experiment ever made
in direct democracy. The will of the majority was expressed. at
a fair degree, but not as full as Socrates demanded since slaves
and women could not vote.

The ancient Romans experimented some elements of democracy,
without ever practising it as fully as it was done in some parts

of Athens.
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At first only the aristocratic families had the right to

vote for major government and public issifs, and to govern.
After centuries of struggle, the poorer classes won the right
to vote, and to participate in the process of governing.

Lfter the fall of Rome, dechrécy lay almost dormant for
about a thousand years, until it was rekindled by the
Renaissance and the Reformation11. Renzissance led to an
emphasis on the indivindual and a rejection of the universal
collectivist society of medieval Europe in favour of
independent national states, and, where the Reformation
followed, seperate national churches. Men became more
daring in religion, philosophy and politics12. Many recognised
no authority unless it could prove its claims and validity
in the court of reason. Machiavelli examined human institutions
without regard for divine prescriptions, and in light of naked
~ expediency. Inevitably this spirit of critical indivindualism
permeated political thinking. The divine right of kings was
challenged by the new humanism with its confidence in human |
affairs. It is in this period of feudalism that Hatural law
theory was at its height.

In England Mzgna Carta 1215 was simply what the moderate
group among the barons felt to be the true statement of the
law. In time the rights they claimed were granted to all free
men and the rise of parliament in the 13th century gave further
impetus to the ideas of joint consultation on the affairs of the
realm. Follnwing was the petition of Rights (1628) which put
forward further rights on behalf of the people, while the Bill

of Rights (1689) gave parliament its supremacy.
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The example of England contributed a lot to mordern
democracy together with the American Revolf?ion, the French
Revolution and the Industrial Revolution. These revolutions
brought together masses of the people whose needs were expresced
in pressure groups and finally iggreform. During this éra of
capitalism, Jeremy Betham emergeg with his concept of
utilitarianism that government should be carried on to suit
the greatest number.b This, together with the first stages of
parliamentary reform in 1832, marked the beginning of modern
democracy in Britain. Further reform acts were passed which
eventually achieved complete adult suffrage, where even women
had the right to vote by 1918, and anyone over eighteen by 1970.

The United States democracy is said to be more thorough -
going form of representative democracy established in 1787.

But its thoroughness at that time can be rejected on the

grounds that slayes were still excluded from the affairs of
government. Seperation of powers was recognised which was

taken over from John Locke and Montesquieu's "The Spirit of '
Law'" as a way of preventing any part of government from

becoming ominpotent. The first ten amendments to the American
constitution enhanced the individual civil liberties. The
belief of seperation of powers, together with the ten amendments
and the emancipation of slaves in the 1860s form the basis of
medern American democracy.

The French Revolution 1789 made an important contribution
to the democratic thought which the French people expressed

in terms of "Liberty", "equality' and "fraternity".



The revolution was heralded by the work of Rousséau in his
"Social Contract' of 1762, These elementc spread democratic
ideas to the rest of Europe ana therresult was establishment
of revolutionary democratic institutions.,

Karl Marx in bis Communist Manifesto 1848 challenged the
exploitation practised by the capitiiﬁsts over the othesr classes
of society. He said the capitalist society was a sharply class
&ivided one and in his emphasis, he said that capitalism had to
be overthrown by the working class who would rule before the
complete transformation of capitalist economy to socialist
econonmy would take place. Finally, the society would be
classless, and this he called democracy. These springs of
thought produced the more radical iedeas of socialism and
communism. The countries which took up Marx's ideas claim to
be democracies.

Historical experience shows that there was no effective
democracy without safeguards for the liberty of indivindual.
Today, the term democracy has taken a much wider significance
than it had at first in the Western countries. The Western
liberal democracy is said to be the superior one in comparison
with the Marxian and underdeveloped countries' democracies.

But from our historical experience, democracy has never been
perfect and has always embodied a class content. The attributes
that bring out liberalism and democracy can be traced in history.
The market economy which was capitalist in form developed first
and then need arose for liberglism. Liberalism is-a political

and social philosophy which characterises a society based on

indivindual choices.
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To make such a society work, a responsible form of government
was needed. The people had to have their political choice of
candidates and parties13. Certain liberties were needed to
effect this political choice like freedom of association,
freedom of speech and publication. After a time, this
liberal state developed a neea for democracye. Those who
had no vote felt they were denied a right because their
interests were not represented, or their views forwarded
to the machinery of government. Ultimately, the democratic
franchise was introduced into the liberal state. So democracy
came as a later addition to the competitive market society
and the liberal state.

At independence, the Commonwealth African countries
took or the Western parliamentary democracy. This kind of
democracy has failed to work in these countries and the result
is that it has turned out to non-liberal democracy. This is
not éurprising since it was a foreign concept which was
transplanted to Africa without the basic foundations with
which it was borne in the West., Modifications have been made
to suit the conditions in Africa without success. However,
leaders have realised that the problems of these new countries
require stringent methods of social organisation, but not the
British Parliamentary democracy.

(¢) Historical Background of Commonwealth Africa

In the very early period of colonial rule in Africa,
contitutionalism was not known. Laws were made by the governor

who was also the executive. The reason is fairly obvious.
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Colonial rule is the antithesis of democracy and popular
participation in the institutions of govergnment. To permit
the colonised Africans to play a part in their own government
would-have been completely contradictory1u. The people of the
colonial states were, therefore, systematically excludéd from
any role in state - policy making. Government was carried on
through an imposed administrative machinery which was rigidly
hierarchical in structufe and predominantly miﬁtary in character15.
Legisiation consisted largely of administrative instructions
passed on by the governor to his surbodinates in the chain of
commande.

'The colonial administration denied colonial subjects the
minimum of personal rights and freedoms. Absolute political
power was vested in the government. This arose out of the
objective of colonial administration which was a tool of imperialis
exploitation of the natural resources of the colonies. Its role
was, therefore, the gftablishment of optimum conditions for
maximum exploitatién. This was euphemistically described as ]
‘the maintenance of law and order. If the colonial subjects were
allowed fundamental rights and freedoms, this would have interfered
with the so ~ called maintenance law and order and the profit
objectives of British imperialism. For it would have meant

allowing the natives freedoms of association which would have

led to the formation of labour unions. Such conditions would
have agitated for higher wages and better working conditions for
their members. Such an attitude would not only disturb the
political calms required to develop the colonial economies,

but if such calms were granted, they would reduce the profits
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earned from the employment of cheap native labour. Hence,

a form of legalised servitude was instituted, which held

African servants to their masters by supporting private contracts
with Penal Sanctions16.

The rule of law was completely rejected in the administration
of colonial states. The term ‘rule of law' envisages a éovernment
according to law, administering its subjects by fair laws, which
do not discriminate but binding on the generality of citizens.
This was of course impracticable in the colonies because it was
a society based on inequality. It existed for the explortation
of the colonised and for the benefit of the colonisers. It was
a struggle for racial and class survival. Lord Lugard one of the
Chief ar;hitects of British imperialism put it sunccintly:

"Let it be admitted at the outset that European brains,
capital and energy have not, and will never be expected in
developing the resources of Africans from motives of pure
philanthropy, that Europe is in Africa, for the benefit of her
own industrial class"17.

The structure of colonial governments was thus completely g
opposed to the concept of democracy. Administration was carried
on through an imposed machinery, rigidly hierarchical and
predominantly miktary in character, in that the governor was the
executive himself. Under him were officers, chiefs and headmens.
Each administrator was responsible to his immediate superior and
was not answerable to those over whom he ruled. The whole
‘administration was totally unrepresentative of its subjects, who

did not participate in its selection.



By virtue of the Foréign Jurisdiction Acts, applicable to
all colonies, the Governor was empowered tc hold courts and
promulgate regulations by Ordinances~in-Council in order to
create-a comprehensive framework for administration. 1In
essence, therefore, the colonialladministrative hierarchy
combined in one body the execuéive, legislative and judicial
functionse The Governor made regulations by proclamation,
N

which were executed by administrative officers of whom he was
the heads The same officers organiced and supervised Native
Courts and staffed surbodinate courts as ex-officio judicial
officers.,

Observance of the Rule of Law and practise of democracy

was not allowed in Africa by the British. The maintenznce of
government was geared towards the achievement of maintenance

of law and order and dispute settlement. So the essential
political and judicial protection which give effeqt to the

rule of law were envicerated by the activities of colonial
adminstrators. In pursuit of law and order the administrations
not only refused to observe the ruvle of law but legslised its
breach, The.adminstrators were enabled to deport any person
they were satisfied to bte dangerous to peace and good order.
Bills of Attainder, forbiden in England since the Bill of Rights

1688 were extensively used against Africans. In The King V

Earl of Crewe, ex Parte Sekgome18, the respondent applied for

an order qf habeas corpus against a proclamation of the Britsh
High Commissioner for South Africa authorising his arrest and
detention., The King's Bench held that despite the proclamation
being an act of attainder, the detention was valid and harbdeas

corpus would not apply.
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The defence o. Act of State was used to avoid redress
even where the liability of the government to an indivindual
arising out of arbitrary use of its power was not in questione
An Act of State has been defined as essentially an exercise of
sovereign power and hégce cannot be challenged, controlled or
interferred with by M;;icipal Courts. Its sanction is not
that of law, but that of Sovereign power, and whatever it be,

Municipal eourts must accept it, as it is, without question.

In Ole Njogo & Others v. Attorney General (East African

Protectorate)19, the plaintiffs brought an action against

the Britsh Government and claimed damages for confiscation
of some cattle. It was argued on behalf of the Government
that the Muncipal courts had no Jurisdiction for that was an
act of state, These contentions were successful against the
plaintiffs.,.

As we have seen, the pre~requisites of a democratic
government were missing in colonial Africa. There was no
seperation.of powers, Judicial independence meant little
to the African. Their cases were mainly decided in the
administration -controlled courts (native courts) and their
appeals rarely went beyond the administration -~ staffed
surbodinate courts. It must not be overlooked that the
superior courts, no less than the lower courts were organs
‘of colonialism and in the last analysis were reqguired to
support the order of which they were an important partzo.
Constitutionalism which is an important aspect of democracy

was non-existent.
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The present structure of governments in Commonwealth Africa

were introduced at independence. The colonial background did not
set a background for democracy and this as a result has given rise
to a lot of problems/;n African Politics. The ideologies inherited
in the Westminster moéel constitutions are foreign and incompatible
with the present conditions of economic and political set-up in
Africa. -

The structure and ideology of the new African States are
inevitably affected by their pre-colonial and ceclonial background,
but possibly still by their leaders own experiences, and their
evaluation of théir countries particular needsz1.

Few forms of organisation have given rise to more differences
of opinion than that of the one-party state. In traditional
comparative analysis the number of political parties in a country
has been considered a sound index to the character of its rule.
One-party rule is-associated not only with dictatorial but also
with quasi-or wholy totalitarian rule. This judgement seems to
be confirmed by thé experience of one-party regime in Nazi Germany,
the Soviet Union and the ''peoples'! democracies'" of Eastern Europeaa.
Majority of the Commonwealth countries in Africa have this political
system. The representatives of many of those states also claim that
they are democratic rather than dictatorial in character since
their governments are selected, or at least endorsed by popular
election, they rest on mass-party support, and in addition, there
is a considerable interplay between groups within these mass parties
as well as broad base of popular participation and consent.

To term these states democratic when they provide little or

no chance for an opposition party to play a role within governmental
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structure would be to violate a basic criterion of a
democratic system that it institutionalizes public criticism
of governmental measures and provides a method for the
peaceful change of 1eadgps and of ruling groups.

In most instances thérsingle or dorminanrt party in a
developing state is an outgrowth of the mobilization of persons
and groups in the ire-independence period. In the former Britsh
territories, the existence of a cohesive political party under
a dormingnt leader was a sine qua non for the transfer of
political power to local hands23. Since the British were
empirical, reacting to and through a '"process of interrelated
pressure', to quote Sir Andrew Cohenau, the conditions for
extension of local power reméined relatively common while the
timing differeds Thus the colonial regimes stimulated through
by difrferent means, the mass~dorminant parties, which form the
decisive link between the pre-independence and post- independence
periods.

There has been a remarkable degree of continuity between
pre - and post independence periods, not only in local
governing groups but also in relations with the former Metropole.
All African territories which have graduated from the Eritish
colonial control have sought to retain a considerable number of
former colonial administrators, turn first to Great Britain for
economic aid, and have acquired membership in the Commonwealth
Nations.

The mass party is looked on in most countries (Tanzania

and Kenya included) as the purveyor of plans and precepts, the

stimulator of new projects, and the educator of the young and
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of the peasants, and the emancipator of women. AThe political
party has farmore than a governing role, for it is seen as
additional objectives, the Liberation of the peovple of its
country from poverty, illiteracy and apathy. In such tasks
many Africans feel that, with more than a little justification,
that there is no room for di;agreement or divided efforts,

The Commonwealth African States at independence became

parliamentary democracies. The formal structure of government

2
was very British in tone and entirely in pattern 5.
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CHAPTER II

hd &

PRACTICE OF DEMOCRACY AND ONE-PARTY SYSTEM IN COMMONWEALTH
AFRICA

(a) The Origins of One-Party System

In Commonwealth Africa today, there are four Presidential

systems which are one-party states, either de jure or de facto,

Loy
/

namely Kenya, Tenzania, Zambia and Malawi. However, States
like Botswana, Ghana, Nigeria, Sierra Leone, Gambia and
Mauritius still uphold the multi-party system. Ghana andﬁ
Uganda were one-party states, then ruled by military for
several years till 1979 when civil governments were established.
Uganda today has again fallen under the grips of the so-called
Miltary Commission which hopes to rule the country until
Presidential elections are held late this year. In examining
the origins of one-party systems, it is necessary to pose the
question: Has this moved towards one-party system been as a
result of the general will of the people of the respective
countries? If noty, can the systems have a genuine claim of
being democratic, governments by free consent of the people,
In a democratic government, the people at large must
be the effective wielders of power. This can be done through
the people's own representatives in Parliament who are fairly
and freely elected. These representatives must effectively
perform their major role of educating the masses on government
affairs. Whatever form the government takes must be the
people's free consent. Obviously free consent carries no
assurance of just or wise decisions. But Sidney Hook has

pointed out, so long as that consent is contingent, that is,
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it can be granted or withheld or periodically renewed - the
consequences of the policies pursued upon the future contingencies
of consent will usually be considered. Th;t is why it is better
to accept a fodlish decision of a democratic community, provided
we are able to agitate against it, than‘to insist on our dose

of wisdom, about which we”iay be wrong anyhow. The risks in
accepting decisions that rest, directly or indirectly upon

freely given consent'are far fewer than the risks involved in

the only alternatives - anarchy and despotism1.

In Kenya the voluntariness of one-party system rests upon
two bases: it has originated from a ''voluntary" merger of
existing parties and it has never been established by law.

On the eve of independence, Kenya had three main political
parties, the Kenya National African Union (KANU), the Kenya
African Democratic Union (KADU), and the African People Party
(APP), with sixty;four; thirty-two; eight members respectively
in the House of Representatives. In September 1963, the AFPP,
which originated as a splinter group from KANU, dissolved
itself and returned to the fold.

President Kenyatta launched a campain in meetings with
chiefs and elders. His aim was to use their influence over the
opposition. later on in November 1964, the leader of KADU,

Mr. Ngala, annouced in the House of Representatives that in the

interests of the people of Kenya, he declares the dissolving of
the Official Cpposition party and the joining of its members into
KANU, Kenyatta described the event as a great victory for

Kenyans.
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The question that arises here is: Was this merger
voluntary? Clearly, it was forced upon KADU by the mass
defection of many of its parliamentary members. KADU was
forced into it as a facé;saving device, not out of a free
choice. They were procured by the pressure exerted on
members by the chiefs and elders.

A split occured in Kenya in 1966, when the Vice-President
of KANU Party and of the Republic, Mr. Oginga Odingas, led a
faction in a dispute and broke away to form his own party the
Kenya Peoples' Party (KPU)., To halt this, the government as
a first measure, introduced a constitutional amendment, which
forfeited the parliamentary seats of the defectorsz. It
provided that all members who had resigned from the party which
had supported them at the time of election should resign and
seek re-election with the backing of their new party.

Owing to concern about peace and order, (the reason given),
another amendment was passed a month later altering both the
constitution and the Preservation of Public Security Act to
enpower the president to apply Part JII of the Act by OrderB.
The Little General Elections were held in 1966 where only nine
KPU members retained their seats.

| In 1969, 0Odinga himself was detained and KFU banned.
Kenya was again restored to the cherished status of a de facto
one-party State. The Amendments to the constitution were used
as a weapon to frustrate the opposition. In a democratic

society opposition parties are necessary in order to balance
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decisions to be taken and as a fair representation of the
peoples' general will. Detentions without trial are contrary
to the requirement that indivinduals freedom of speech and
security of their persons should be safeguarded agzinst the
arbitrariness of government in a democratic state. The
one-party state in Kenya is not by free consent of the
citizens but by the exercise of sheer political power.

In Tanzania, 1960 Parliamentary elections, just on the
eve of independence, TANU won 21l but one of the seventy-cne

constituencies. This might prove that at that time the

electorate desired no other party. But that vote was certainly
not a decision to bar forever the formation of new parties.
It must be noted that the same electorate that voted unanimously
for TANU might have recoiled if asked to vote on whether TANU
should be established as one and only party. That was not
the issue before them in 1960: the choice that they expressed
then was for TANU as the government of the day.

In 1962 the Peoples' Democratic Party (PDP) was formed
by Tumbo, former leader of the Railway Union, and lately
Tanganyika High Commissioner in London. Subsequently, the
party was proscribed and Tumbo detained. It can be clearly
seen that the opposition party was given no chance by the
government. The peoples' opinion to dissolve the Party was
not sought but the government was determined to do away with
opposition as later events show. Undemocratic actions are

used where possible to ensure the existence of only one party.



25

In 1964 TANU was established as the only political
party in the country under whose auspices all the political
activities have to be conductedu. The decision was taken by
the National Executive Committee of TANU arnd anounced by
Presideﬁ%rﬁyerere on January 28, 1964, Was this action
in accordance with the peoples' will? The people were
not consulted upon it either in a referendum or otherwise.

A presidential Commission was appointed to consider

""the changes in the Constitution of Tanganyika and the

TANU, and in the practice of government that might be
necessary to bring into effect a democratic one-party state

in Tanganyika"s. Therefore, the principal of a one-party
state was decided, and was not open to discussion either

by the Commission or by the pecple. Although the Commission
consulted widely on the form of the new constitution, not a
word was said for or against the principie of a One-Pary State
itself during the consultations. This method of government
rule contravenes the principles of democracy. The core of
democracy is a choice among a number of ideas. Its essence
is fair treatment of a plurarity of ideas. The democratic

way of life makes possible the widest forms of mutual consultation
and communication,

Tanganyika and Zanzibar formed a Union of the two
countries in 1964 and adopted the name Tanzania. Zanzibar
was ruled by decree for fifteen years till October 1979 when
she adopted her own constitution, which, according to its

provisions, is in conformity with the Union Constitution.



Th;dsole political party in the mainland and Zanzibar,

Chama Cha Mapinduzi (CCM) nominates the sole candidate, who,
however, must obtain a simple '"yes" majorﬁéy of votes cast

in a presidential electionG. The fact that the sole party

is to nominate the sole candidate for presidency clearly

shows that there is no probability of allowing other candidates
to stand, other than those the party believes to be wholy in
its support. The new Constitution provides for a chairman

who is chosen on a universal franchise to nominate not more
than 35 members of the Revolutionary Council (or CCM). Why

are the people not allowed to choose these members directly?

It is obvious that the nominees of the chairman would not be
the ones the people would elect if they were given the opportunit
to cast a vote., Democracy requires that the people freely
elects their own representatives.

In Zambia a similar method was used. President Kaunda
anounced at a Press Conference the decicion of his government
that Zambia was to become a One-Party participatory democracy,
and that a Cbmmission was duly appointed on March 1, 1972, ‘
But the Commission was precluded from entertaining submissions
for or against the principle of One-Party State. FEarlier on
measures had been taken to suppress opposition to the United
National Independence Party (UNIP) 1In 1968, the former Minister
for Commerce in UNIP, Mundia, formed the United Pary (UP). It
was banned and its leaders detained because of violent clashes
with the UNIP Youth Brigade7. The remaining opposition was
denied recognition as a Parliamentary party in 1970, for having
less than the number of members required to form an official

opposition,
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In 1971 elections the ANC won back five of the seats
vacateé by its members who had crossed the floor to the UNIP.
A split in UNIP occured resulting in the formation of United
Progressive Party (UPP) led by a former UNIP Vice- President,
Simon Kapwepwe., It was banned in February 1972 and ité leaders
were again detained. This was the course estzblishing a One-
Party State. An amendment to the constitution implemented the
government's decision to make Zambia a full-fledged One-Party
State. It established the UNIP as the "one and only political
party in Zambia'", and prohibits the formation of other
political parties.

The course of establishing Zambia as a One-Pary State was
not justified. As in Kenya and Tanzania opposition leaders
were subject to arbitrariness of the UNIP government. The
return cf the ANC to parliament is a clear indication that
people were not satified with the UNIP rule. No consultation
of the public was made as to the decision of making the UNIP
‘the only political party. It was imposed on them by authority
of the government. Conclusions reached by mutuzl consultation,
as democratic way of life reguires, possess a quality that
can never be found where conclusions are imposed by force.

As for Malawi, she has always had one political party
the Malawi Congress Party (MCP). The party was established
as a national party in the Republican Constitution of 1966
which was enacted by parliament without consultation of the

people.



It is, therefore, justified to come to the conclusion
that the One-Party States, eithef de jure'or defacto have not
been a product of the peoples' general will. 1In Africa, floor-
crossing from the opposition to the government party has perhaps
been the most decisive single factor undermining the pbsition
of opposition in Africa. B.C. Nwabueze says of it:

"The technique has been to make life as intorelable as
péssible for the opposition members by various forms of
discrimination and victimisation, ranging from denial of
amenities or rights to physical molestation and even
lynching and death, until, their will broken, they are
obliged to join the ruling party"8.

When such harsh methods are ussd against opposition, the
opposition members have no otherwise but to seek the security of
the membership of the ruling party. The existence of opposition
is vital in a democratic government because the method of
democracy consists in holding together a number of different
ideas with a view to comparison and composition of their
difference. But with such brutal measures and vitimisation, even
the parliament of the ruling party will fear to criticize
government, thus failing in one of the most important of their
functions. It should not be presumed, therefore, that the
One-Party States have been-voluntary. Unconstitutional and
undemacratic means have been used to suppress opposition. A
claim by any such a state to be a democratic one pary state

is not genuine.
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(b) Incompatibility of Decomocracy with Economic Development

A number of reasons have been giyen for the justification
of a One«Party systems in Commonwealth Africa. The most emphasised
is the argument based on national unity and economic development,
admittedly the most imperative needs of all developing countriese
It is argued that in new nations a single political party is
necessary for stability and economic development. The task of
development is said to be the most challenging one. This is
because unlike the developed countries where the pressure on the
government is for more social services for a society already at
an advanced stage of development, in which most of its members
passes and enjoy the basic necessities for a decent life, in
a new nation, even those basic necessities for a decent life are
either non-existent or minimal for the vast majority of the
population. Development in these countries require the whole
porulation to team up together as one people in a concerted effortss
Inter-Party bickering only undermines the ability of the nation
to organise the supreme efforts called for. Moreover the task is an
urgent one for it depends upon the very survival of nation itself,
The coloﬁial experience of these nations show clearly that
independence was achieved after decades of colonial exploitatione.
The independent governments were confronted with a lot of serious
and pressing economic and social problems. Indigenous technical
skills are still very limited and the majority of people are still
engaged in subsistence agriculture. Investment capital and
opportunities for such capital as existed were limited. Manufacturing
industries were either primitive or non-existent. These basic economic

realities passed into independence unaltered.



;The leaders who had inherited a neo-colonial economy had
no option but to adopt the same ideologies:and administrative
approach as the colonial governments. Theylgere also forced
to accept a new class position for themseives, which was
formerly occupied by the colonialists. The inheritance of
liberal democratic values in their respective constitutions
which were filted underdevelopment economy meant problems
in administration.

If the economic deprivation suffered by the new states under
colonialism was to be alleviated and the economy developed for the
benefit of the indigenous people, there was need for a dynamic
and revolutionary rehabilitation programme of national resources.
Such a programme required strong executive governments to overcome
the resistance of the class~vested interests, which were already
entrenched in the constitutions.,

The constitutions did not address themselves to the solution
of the serious economic problems which plagued the emergent states.
Rather, they restricted themselves to the declaration of what rights
indivinduals had against the government. Apparently, their framers
did not realise that certain rights and freedoms are only valid
in certain circumstances. President Nyerere has stated that
freedom without development ;s impossibleg. The Tanzanian
Presidential Commision on the establishment of a democratic
One-Party State addressed itself to the question of priority of
development vis~a~vis, the need to limit the powers of government

by provision of constitutionary guaranteed indivinduzal rights,



Political unity is posited as nececssary to contain the
turbulence and tension following in the wake of change
engandered by economic developﬁent. Free competition and
political power would enable the opposition to cash in .on this
turbulence and tension to discredit the government with a view
to displacing it1o. Also political unity is necessary to fight !
neo-colonialist forces trying to subvert the newly-won independence,
Having taken a forced exit, the imperial powers are suspected
of wanting to exploit in the inexperience and Povertynation in
order to perpetuate their economic strangle-hold or to discredit
it as incapable of self-government, Only by imposing unity
through the medium of a single party can the insidious evil
of neo-colonialism be evoided.

Tradition is another argument advanced in favour of the
One-Party systems. It is said that the idea of an organised
opposition is foreign to the African concept of government,
Communities were decisions were reached through open discussion
of all the members present. But it must be noted that the
conditions and sanctions which make up a '"‘consensus democracy
possible in the tradition set up are not present in the modern
states., The functions and procedu}es of the modern state have
no paréllel in African traditional communities. The modern state
is a large-scale organisation and from this arises the necessity
that those who compete to control its power should similarly
organise themselves on a large scale. Its politics cannot be
confined within the frontiers of tradition., As such tradition has
no relevance to modern states and so it is not a reasonable

justification.
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Indeed, given a government based upon a free ccalition,
African consensus democracy can have great value in promoting
greater harmony.

It has been said that the colonial economic infrastructure
was retained intact and after independence, the government
attempts to raise the level of material production and
development-through foreign aid and encouragement of foreign
investment11. This has led to the growth of the new national
bourgecisie that continue to exploit the masses like the colonial
government and '"use its political power to alter the social
relations of production to the extent and only to the extent of
giving a greater share in the national wealth”12. This leads
to contradictions and disollussionment among the masses who see
it as a betrayal by the ruling class, the government is forced
to become more authoritarian and oppressive. It has therefore
taken a half-hearted approach towards socio-economic development
thereby adversely affecting its institutional legitimacy.
Democracy finds little or no place in the underdeveloped countries.
To solve this problem, the political ideclogy must be defined
and outlined within the context of our own experience.

Relevant institutions of democracy should be established and

those incorporated at independence discarded for they hinder

the objectives of the people of these countries, The constitution
must acquire a degree of legitimacy. Parliament should carry out
its functions in socio-economic development and the public should
be more involved in the development plan through their

representatives,



25

(c) The Party Whip: Forfeiture of Seat in the Legislature

Under the Westminister model constitutions with which
allowing for some degree of national variation, all the states
of Commonwealth Africa became independent, a central political
role wasgassigned to the Legislature. It was hoped that the
legislature would vecome a pivot for the entire machinery of
government, but unfortunately this has not turned out to be so.
The role of the legislature is three fold: to control and
criticize the government, to make laws, and to represent the
people in government., Observation shows that M.P.'s have failed
to perform any of the above mentioned roles effectively. 1In
a country that claims to be democratic, the executive must be
responsible to a freely elected assembly. Such an essembly
should be representatives of the people. This has been due to
a number of reasons of which one is the féar to forfeit their
seats or go to detention without trial,

Party discipline is necessary i:.any form of government
based upon organised party or parties. Where there is the
dvality of a government and an opposition party, there is need
to maintain the unity of one against the other. For the
government, this is of far greater conseguence because of the
need to avoid risk of defeat, and possible dismissal from office,
But discipline is necessary for effective government whether a
multi-party or a One-Party one. In absence of an opposition party
against whom it is necessary to unite means that a government can
allow its M.Pas greater freedom of debate and criticism, but it
certainly does not mean that parliament will be allowed unfettered
freedom, not only to criticize but also to modify or reject

government measures at its whim and pleasure,



If such freedom was allowed parliament would appear to have the
"football politics" instead of serious di=%ussions for the
tenefit of the people as a whole. Clearly restictions on
M.Ps freedom fo voting do not, as Julius HNyerere says,
become unnecessary under a One-Party system15. However
the M.Ps should be protected in order to play their role
of criticising government reasonably. VWhere they are subjected
to violence and threatened with detention so that they say
nothing against the government, a fundamental principle of
democracy is undermined. In practice this has been, and still
is the position in some countries in Commonweslth Africa.

In Africa the 'whip' has been applied so stringently
as to become a negation of parliameatary independence in
One-Party States. All government M.,Ps, both office ~holders
and non-office holders, are subject to the party whip, Kenya
not being an exception. The reason is because Party Unity
is interpretted as demanding that an MP must never speak, much
less vote against the government1u. Kenya's parliament was
regarded as the most dynamic prior to independence, this was
due to the active role that African members had taken in debates
prior to independence. They took the colonial goverment to task
over its repressive conduct over natives. Today the most blatant
corruption and illegality pass without comment. In 1974 the
late J.M. Kariuki publicly criticized the goverhment and
clasimed that Kenya had moved from democracy to hypocrisy with

15

impurity ~.
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However with such open criticism against the government he
did nat have long tn livebbefnre his assasination in March,

2 1975. J.M. was right for it is a matter of fact that
demncracy has been rejected in Kenya but the leaders continue
to hide under its cover.

In 1968 Tanzanian Legislature became extremely critical
nf a number of gnvernment policies. The members who had led
the attack were removed from their seats. It was made
obsnlutely clear that only the most limited and innocuous
criticism would be tolerated16. A criteria was laid down for
the M.Ps that they may not criticize policies or programmes
and must restrict their comments to minor administrative matters.
Without performing this role of criticism on government policies,
how then can democracy be honoured? Its principles require that
the government or the executive be responsible to a freely
elected assembly.

In Zambia critical M.Ps have been placed in preventive
detention. The adoption of a One-Party State can be seen in .
part as a response tn parliamentary criticism. Under the
Westminister model, the executive stays in office because the
legislature agrees, but this is only a theory Governmrents have
refused tn accept that they can be removed from power at the
instance ~f the legislature. However, there’are exeptions to
this rule in the multi-party system.

Botswana today has three political parties, namely the
Botswana Demncratic Party, the Botswana Nationzl Front arnd

Botswana Penples' Party.
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Nigeria, éfter thirteen years of miltary rule has changed
to civil rule with five political parties established in October
1979. Ghana, also returned to civil rule oJ'September 25, 1979.

It has two parties, thevPeople's National Party, and the popular
Front. Multi-party system is still flourishing in other countries
like Gambia and Mauritius. These States should serve as an

example tn the other African States.

The effect of the Party whip is to impose a total ban on
deviation, by word or vote from the party line. It is clear that
the legislatures in Commonwealth Africa at independence were
constitutionally equipped for performance of the role assigned
to them. Today it is equally clear that the legislatures were
not politically equipped for the performance of this role. The
constitutional arrangements established at independence and
principles of liberal democracy entrenched were shortlived.
Parliaments in some countries have had their powers very much
weakened, and in others, they have simply been abolished.

Ghana's legislature (now restored) had disappeared with the

miltary coup of 1966, 1In Nigeria before the present civil
government, legislation at Federal level was eracted by the Federal
Miltary government, and at State level by the Miltary Governor

of the particular state17. In Lesotho the Prime Minister abolished
the legislature after losing an election, and in Swaziland, the
King did away with Parliament because he could not tolerate the
presence of opposition M.Ps. All this indicates the failure of
liveral democracy in the respective States. For most of this
Century, most African States have been governed in an authoritarian,

undemocratic manner.



Examples of tyrannical regimes have been Uganda under the
dictatorship of Idi Amin, Central Africa under Bokassa II and
Equitorial Guinea under Francisco Nguema, all of which have
been deposed.

In One-Party States, only candidates supported by the ruling
party can stand for election and the party will always be able
to exercise some degree of control over its members. In Kenya,
at the 1969 General elections, candidates were prevented from
contest%ng through administrative action and intimidatien. For
the 1974 elections, this was not necessary. Only one critical
M.P. was refused to campaign. In 1979 General Elections, the
former KPU leaders who had been released from detention were
refused to contest. This is a ;iolation of indivindual liberties.
Democracy is an impnrtant safeguard of indivindual liberty and
when such a safeguard remains a dead letter, democracy dies
with it.

Furthermore the government in order to avoid risk of being
removed from office at the instance of the legislature, about
half of the M.Ps hnld some official post, the new Kenya parliament
being an example. This makes it very hard to oppose a government
motion., This is very undemocratic for it makes criticism of
government and opposition very weak, thus making parliament nothing
more than a stooge. In Tanzania, a dejure one-pary state, the party
through its power to control a2nd discipline party members is able,
indirectly to unseat incumbent M.Psqg.

Thus, the party whip in Commonwealth Africa has contributed

a lot to the weakening and disappearance of the legislatures.



Ul
0

Without a legislature or with one that has been completely
waeakened that is unable tec play its role.;fcmocracy cznnot
exist. The Constitutions which still have the entrenchment of
liberai-democratic principles are nomore than thecries. It
should not be overlooked that the multi-party systems ére outside
this category. The declines and fall of legislatures are because
the executive would not have permitted promotion of their duties,
M.Ps feared to forfeit their seats, or even worse, to go to
detention. Furthermore the M.Ps were not politically couipped

" for the performance of the role assigned to them. The threat
that critical members will not be nominated by their party at

a subsequent electinn has been employed at an advantage.
Constitutional amendments have been introduced to unseat members
and to prevent an organised oppositionqg. And finally where all
else have failed, preventive detention laws have been pressed into
servicezo. To the M.Ps the rewards of political power are too
great for them to contemplate losing them. The methods used to
curb opposition are tyrannical and thus the celebrated Western -

Livberal democracy has no place in these states.

(d) Indivindual Liberty Versus State Security

It is essential at this juncture to pose the qguestion whether
the centralised governments of the Presidentizal regimes in Africa
permit adequate enjoyment of human rights. If not, can these
regimes be called democratic without these safeguards? The records
seem to indicate a negative answer., It is significant to note that
twn of these regimes, Malawi and Tanzania have rejected a bill of

rights.
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Ghana had no bill of rights till the return of a civil
government in Scptember 1979.

Naturally, centralised power is very sensitive to
criticism and very jealous and suspicious of rivals and
competitors. In the One-Party States, the President is a personzl
ruler.l He is indeed the government, and as such is identified
with the State. National security is also given a personal
dimension, too. It involves not only the security of the state
and its institutions, but also the security of the President's
tenure of office. Anything that threatens the security of his
continuance in office is also the security of the nation21.

He is the symbol of the nation, and the instrument through which
this personal identification is achieved in the single or

dominant party. A threat to the security of the party is also
viewed as a threat to the security of the nation. The emergency
powers given to the president for the preservation of the naticn
is perhaps the greatest source of authority in the whole machinery
of government,

There is no dispute as to the fact that government must take
sufficient power to preserve itself. The rights of indivinduals
depend on the very existence and implementation upon the
continuance of the organised political society, established by
the constitution. The continuance of that society itself depends
upon national security, for without security any society is in
danger of collapse or overthrow. National security is therefore
necessary not only in the interests of the state, but also in the
interests of each indivinudal member of the state. But the point

of controversy is:
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In what circumstances and subject to what safeguards should
indivindual rights yield to the claim of extra-ordinary powers
by government to preserve the nation? Should every threat to
the peace and security of the state, whether real or imaginary,
justify the encroachment upon the rights of indivindual? If so,
isn't this a fundamental violation of democratic priciples?

The unwillingness of the courts in Commonwealth Africa to
enforce the Bill of rights is clearly seen in decided cases.

-~

In the Kenyan case of Ooko v. Republicdz, the doubt in the law

was resolved against the liberty of the indivindual. The judge

said:
"I think that in view of the seriousness of the
conditions precedent to the issue of detention, in as
much as the minister may be satisfied, that the
detention order is necessary for the preservation of
public security, a partial mistake, in naming the
persan tn be detained should not necessarily have the
effect that that person should be released from
detention, when he is the person intended to be
detained and there is in fact no confusion as to the
real identity of that person”

Ooko was detained on 4th August, 1966 under a detention order
with his surname but different first names, signed by the minister.
On 27th September, 1966 he filed a complaint in the High Court
alleging that his detention was unlawful for a number of reasons.
He was not given sufficient reasons for his detention within the

prescribed period;



the reasons were not sufficiently detailed as required by the
Constitution; he wasAdetained under the wrong name; and outsiders
weré present when his‘detention order waszgeing reviewed by the
tribunal. The court nevertheless, held that the detention was
lawful. As for wrong name, the court said that Ooko himself
was the person intended to be detained. The court ruled that
the presence of outsiders (a senior police officer and a state
counsel) was desirable and necessary and dismissed the ground
that it was unlawful to be present at the Review Tribunal. The
court agreed wifﬁ fhe plaintiff that the reasons were not
sufficiently detailed, but did not think there was sufficient
cause for his release.

In a democratic state, indivindual rights are reasonably
safeguarded and any irregularities are not to override them as
happened in this case. The seperation of powers requires the
judiciary to be independent and impartially committed to its
duties of checking the arbitrary exercise of state power which
may deny the indivinduals their rights that are safeguarded by
democracy. But it appears that the independence of the judiciary
is losing meaning. The courts are reluctant to protect an
indivindual who conflicts with the state.

2
In the case of Adegbenro v. Attorney General, E interpretting

a similar phrase on the adequacy of reasons for detention to be
given to the detainee under emergency regulations, the court held
that there was sufficient reasons for the restriction order. The
court here did not discuss when an emergency power could be validl;
declared, but was prepared to test the validity of the orders, to
examine if they were reasonably justified in the circumstances of

each case,



No doubt, the authoritarian nature of most of the
Commonwealth African states has made mockery of the independence
of the judiciary as exemplified in the Ugandan tase of

~1

, . . 2k . .
Namwandu v. Ucanda which involved the abuse of emergency

powers by soldiers. The issue was whether an emergency existed
in Uganda at that time. The court held that the emergency powers
were intended only for real emergency situations which did not
exist in Uganda in 1972. The use of emergency powers was
therefore imprnper, but the judges were not willing to interfere
for their security reasonsZS. Unlike in the Western countries,
the rule of law is not upheld in most African states. The
judiciary have shown an attitude of self-preservation rather

than uphold their independence. The rule of law is the very

i}

essance,/democracy but has been mercilessly ignored in Africa.

A
The derogation from strict adherence on the constitutionalism
has been justified on the grounds that fundamental freedoms should
neither act as obstacles to development or endanger the security
of the state. This is the argument used to justify curtailement
of fundamental freedoms by invoking exceptions as being
"reasonably justifiable in a democratic society" In the Nigerian

26

case of D.P.P. v. Obi, the freedom of the press was undermined

on the principle of qualifification to the fundamental civil
liberties. Obi,; the leader of the Dynamic Party published a
pamphlet entitled "The People: Facts which you must know," in
which appeared the words: "Down with the enemies of the people,
the exploiters of the weak and the oppressors of the poor .....
the days of those who enrich themselves at the expense of the poor

are numbered'.
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Obi was charged with having published these words with intent
to excite hatred, contempt and disaffection against the
Federal government., To this, he replied that having regard
to the freedom of speech in the Constitution, it was not
reasonably justifiable in a democratic society to punish a
person for making a statement which merely exposed the
government to discredit or ridicule without any repercussion
to public order or public security. Obi was nevertheless,
convicted. The court observed that the fundamental freedoms
were not a licence to commit seditious or treasonable acts.

In the spirit of democracy, indivinduals must be free to
present petition to the government and enumerate publicly their
grievances. If then an indivindual is to be convicted for
exercising this fundamental right, the democracy loses meaning in
such a society. It seems that, what the African presidential
systems want is that corruptiocn and other malpractices should not
be done away with in order to facilitate exploitation of the masses
and denial of freedoms by the ruling class. For awhile it appears
that the new African nations have generally failed in a moral
sense,to meet the challenge of human rights and the dignity of
man, held to be especially dear to them after the experience of
colonialism. It is apparent that the challenge these nations
must meet is that of governance and the establishment of an
institutionalised and legitimate political order. The conventional
wisdom offered by the Western countries seems not only irrelevant
but insclent. It is not wise to mechanically transfer irstitutions
developed in different industrial societies whose whrese conditions

are radically different.
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Though democracy has not achieved perfection in the Vest

despite its long history and rele%anﬁ bases of its foundation.
Africa should not start from the middle of nowhere and follow the
Vestern trend. We should develop our own legitimate governments
which will safeguard human rights to the extent of our socio-

economic conditions.
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CHAPTER 111

TN TN 7T AND DEMOCRACT
ahrt B B ! A .;-tD LP SR 'b¢)x.-\L‘L
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a) The cotonial ILogacy

The colonial state was essentially contrary to one of the
fundamental principles of democracy, that of self-determinatior
"the right of peoplec to choose the form of goverment under whic

they wish to belonz."t As already discussed in chapter II, the
laws were made not »y an elected and independent parliament
but by the governcs ¢iercised both legislative and executiv
powers, nence the #zacutive was in on way responsible to the
legislature.

The "Mé&hinery of Jjustice was used to Jjustify and maintain

the conbinuity of the colonial state luwlesness was nade .
lawful, the most extreme example being the use of Act of state”
defined as "an exercise of the sovereign power whichcannrot be
challenged, controlled, or interferred with by municipal

courts. Its sanction is not that of law but that of the
sovereign state, and whatever it be, municipal courts must
accept it as it is without Questiono" It was used to avoid
emberassment of having to Jjustify colonial states actions in
court, hence the goverment in the case of, Cle Njopo & Others

Vo The A, G, OF the Zast African Protectoraggécould force an
agreement on the Masal to vacate their land for the setlement
of Furoreans, could enforce their obedience to it avcd when
challenged, could refuse toallow the matter to be Jjudged in
the courts and punich any exercise cof extra-legal remedies.

As for settlers they carried their rights with them to British
possessions overseaso5 Trneé result of this was an institutional
racism in the system of "Justice" since the law was not seen
as an impartial arbiter betwsen the indigenous people and
Europeans, tut an ardent suporter of the stronger side against
the wesker, The courts went further to Justify the dual
systems of law and this is illustrated by a classical case
from Bechanalands

S ' " the idea that there be an establishad

i syster of law to which a man owes
otedience and that at any moment may be
deprived of the law, is an ideg not




easily accepted by English lawyerss
Tt is made less aifficult if one
rememnbers the protectorate is over a
St country in which a few dominent civilized
ren have to control a great multitude

_— )
of semi-tarborous.®

This passage was quoted with appioval in the Masal case, The
dual system did not, therefore, imply in any way equality in
differentv courts, but rather it provided a facade of compromise
in the application of customary laws. Customary law could be
modified or igepred acordaing to the will of the administrations

The freedom c¢f indivindual which is an essential tenet of
democracy did not exist in colonial EKenya. Freedom of movement
was sev%ﬁy curtailed.7 Native passes Regulations enabled the
commissioners to "make such general or local rules for contro-
l1ling the movement of natives trgvelling into, out of or within
the limits of the protectorates, as many from time to time

appear to him to be necessary."S

In sum, the colonial state was an authoritarian non-liberal
democratic state which used the so called institutions of
control to suppress the indigenqus people in order to justify
and maintain its own existences The law represented the
pervasion of western ideas of democracy and it maintained a.
rhetoric of justice and the rule of law which was nothing nmore
than an illusion of a represive regime, At independence, Xenya
was suddenly to be a country where the rule of law was to

reign supreme, irdividual rights were to Ye fundamentally
safeguarded, the executive was toﬁ%ésponsible to the legislatur
and Judges were to make sure that the system worked.

At transitory stage, it seemed as if the system would work,

but the historical roots of authoratarian colonial government
were too deep to overcome at once, The institutions of control
as will be seen, have failed to perfcrm as required by the
independence constitution and are gradually turning into

institutions of neo—coloniaiism.



b) The Executiive and the Judicilary

Under the independence constitution, the Judiciary was to be
the watchdong of individual liberty, the interpreter of the
authoritarian inclinations by the Ixecutive. Under the libteral
democratic concept of seperation of powers, the Judiciary was

constitution, and was to pua*d against possible arbitrary and

to be . independent &nd had to acquire absolute isolaticn from
possible influence by the Exeeutive. The Judicial Service
Commission was}\therefore, given the ultimate responsibility
over the Judiciary.-

In the liberal democratic sense, the concept of 'independent
Judiciary means that the Judiciary is to decide cases before

it on the basis of the facts ¢f the case and apply the rule of
law. A caveat should be raised here in“that 1t does not mean
that judges can apply rules of law as they please. One outher
has prescribed the extent to which the judiciary ecan be said,
at least in theory, to be "independento"qo He asserts that
judges can be independent in circumstances where "a government
formed by members of party"X" is in power, it should not meddle
with the judges who were appeinted by party "Y" at some earlier
time ¥ One can clearly see the practical problems that may
arise esvecially where Party "X" represents values and
norms contrary to those of their predecesscr. The courts like
other institutions of control, have also failed to perform the
role required unrder the independent constitution. It has even
been worse for the courts, as "Federalist" ssys the Judiciary
is the weakest institution in the government system, without
any force or w1ll.11 The Judicial independence, however, is
tenatle when a judge is, for instance, dealing with the sale

of Goods Act, but conitroversies arise where he is dealing with

cases of political maters and indivindual rights

U e

At the outset, the Judiciary is no longer isolated since the
/‘
. - . So (. —_
Chief Justice is appcunted by the President. The yuv’“ dges
o

are appoiated Ly the President acting on the advice of the

. .. 13 - .
Judicial Service Commissione 3ncmova4 of a High Court
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judge can be intiated by the President, only for inability to
i

i
perform the functions of his office or misbehaviour. 7hen the
removal of the Chief Justice arises, members of the Tribunal
are selec*ted by the chairman of the Fublic Service Commission
and on the removal of a puisne Jjudge, they shall be selectad
by the President.quhe Judiciary cannuot be expected to be
independent even if the present constitutional provisions are
followede In practise the Judiciary is hot more than an arn
of the Executive. This fact is contrary to democracy which
calls for the seperation of powers or organs of goverumente.
One then wonders what "democracy" is ciaimed in Kenya in the
present circumstances. The independence of the Judiciary must
be upheld to preserve the tenets of liberal democracy.

The courts are not willing to draw attenticn to constitutional
law cases and it is not suprising that such cases are never
reported in the East African I.aw Reports., In very few cases,
the courts have, however seen it as their duty to protect the
indivindual even against the unlawful exercise of the Executive
power. But each case strictly depends on fts own Tfacts, that

is, the degree of political sensitivity involved in each case.
An extremely pokitically sensitive case will not be reported
and it is possible that government will pass legislation %o
nullify such a judgement.15 The best examples can be taken

from the Bill of Rights, where the courts in cases involving

a mere question of protecting the rights of the accused. In
Andrea V. Republic, '© Reteidl.was ordered by the High Court
where the accused nad been prevented from obtaining an advocate.
In Ro V. Elmann

THE ACCUSED HAD BEEN CHARGED WITH AN Exchange
control offence and evidence against him was largely based

on a quectionaire which he had beenrequired to fill by the -
Central Bank. It was held that the only evidence that could

be relied on was that given in court alone.(Qn the other hand,
however, the governuent had refused a British lewyer to come to
Kenya and represent a member of the former KP'qS. courts have
not been available for comment. Therefore it would be very hard
to draw a fine line as o where the court stops and the govern-
ment takes over, but it will sustain to say as it was held in
KURUIA V.,R., that generally a violation of omne's fundamentval

right will notv lead to an acquittal. This case was decided in
the colonial era when there was nothing like basic human rights

£ éxistence. 4t arrears to ba thoe same DASIFion Fadav whan cianb
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rights are entrenched in the constituticr. UDemccracy is tle sefefvczd of
irdividual rights ard with thke evidence in iie c:ses cucted above, it

can just be feir tc conclude thet vesterr liberel demcerecy hes tctelly

20

The case of CCIC V, Ferublicg ., is & uricuve ard of ccurse, urre-
ported cese iliucircting the fecis thet the courts are rct 1ling to
interfere with the Lrecutive deusions under ilre kmergercy rovers, when
actually the prectection of freedern of individusl is reeded m-st.‘1 In

22

theés cese, te court wes reluctart to chellenge a preventive detert’ on

order even where they “ound thet the relevart minister kad nct strictly
complied with the vrccedures leid under the ccrstituticen. CCko was rot
given rezsors for his dentention within the rreccribed tire rrovided for

in the constitution and the recsors for his detention were wvague, Yovever
the detentiorn order weg held valid. %Yhe court le t irdivicduel libert: ent: re

derpendert or tle aubjectlve assessment of the ®levant minister by statire 1l

"The grounds, it is true, could justi‘y his detlention,

The truth o those grcunds and the cuestion o' the recesccity
or otherwise o his cortinued detention are metters fer the
tritunal and ultima tth for the minister r:ther then fox

. 2
this court,"

N

It is clesr that the courts find themselves in a helpless situciicn
especially where they hcVe to decide & case which irvelves erd kxecutive
action. TFrofessor Ghal Las observed with epprehersior tbe attitudes of

Jjudges who, on a mere quection of corstituticn when fece to face with
claims invloves liberty of the subject, shew thenselves mere byevutive
minded than the Lxecutive 4 itself, 1t cculd be egrrued that the reacon
for this self-preservetion of the judiciary is ‘eer “or its destruction
by the Executive. ?his gel’-preservetion leads to ir“rirgement of derocrat:
freedoms ard finzlly destroys sereration cf po rers, without vhich demccrecy
cannot exist. Ilaturally, no justice can be azehieved if tre power of thre
judge is not cererated from that of tle rxecutive.

Since demccrecy is founcded orn ellcwirg minimum irdivirduvel liberties,

it desperately feils wh

m

n these liberiies are not sz eguarded by thre
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courtis show that tre rule
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Theugr Cherpter V of the constitution providirg “or trese rifrts rerairs
urcharged frem its origirel form, it is only ir treorv trat liberal
democratic prirciples car be said to exist ir Kerve, but rot ir rrectice.

(€) 5Fi_LIFCUSIVI. 21D G1F 13GTSIATILE.

In the provisione of & limited roverrmcnt ir thre irdeverdence

corstituticr the hxecutive wis suprocecd to be respencible icr*&zle¢7'?;1zre
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and stayed in of“ice because the legislature permited it to do =o.
The ¢overnment is surnrosed to resigr at a vote of ne confiderce by the
legislature., is a rerresentative of the peorle in rarliament the
legislature was given the rost irportart 1ole., The lesi

Tailed te perform this role in thet most members of yarliamert disappeer

fro: their constituents afte el@ctiCﬁ, ornly to return to them ssain %o

s~
3
Ly,
b
ok
g\
13

seek votes on the eve of the eral electicon,
assigned to the legislature was to make laws, In t!is respect, the
legislature has dore no better then beirng a rubber stamp of the Executive

in passing goverment bills Furtiermore, amencdrerts to tre céhstitution

have been nade to strengihen tre executive thereby weekening the legislature

_5.

111 be dezlt with seperately.

wers

ot
O

i) The Declire of legislat =

The thiree keyroles assigred to the legislature under a liberal domocrati
constitutiion are égpresentirg tre interests of their people, making laws and
criticising ard controlling government, The law-making power was confined
to the legislature, thereby aprlauding the idea of sereration of povers, £0
as to rrevent as l.ontesguieun saia, the goverrment vé’irg laws &#nd execvting
them, which would lezd to arbitrarinessg Tiis, hovever is not trve in
¥erya brcause in some instence the Lxecutive possesses certain powers to
legislature decree, This is particulerly the cese where wide repulation
making povers are delegated to the executive under emergercy provision:‘}5
Legislative power is rormelly vested in the legislature, but this
povier is neither absolute nor exclusive to facilitete rractice of éemccrac:.
Entrenched constitutional provisions protecting Tundarmentsl riglts, limit
the powers of the legislature, though such rrovisicre rave rot, due to
restricted ayproach on the past of the courts yroved tec he qﬂrreat sigrifi-

cance
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. . alteraticn of specially entrerched clavees ir the ca

It altered the procedure for corsitituticral ¢-erdrerts erd lowe ved
the required majority from ¢C¢ ir the Serate, erd 65 ir Terlidgment

to 6°¢ in both Fouses For

s

government & lot of power

irn the future and f.c.,e sceable con

To affectuate tre centralisesiion of vower, ilre go ernment realiced
there ves reed to reorganiseg” the perty., fhie led "inter 2lise", to
the reccgritiorn of a defacto ore party svstem erd the ccensecuential
resigraticn o 2¢ Frs frem the ruling jér‘".éf f'o cvoic "urtrer defecticn

from tke varty, the Ixecutive again chose to solve tlis probler within
' c
a corsitutiorel “rarework, Ilnder the f- fth 77 enerndmeri, ery P who

resigred from the rarty that hed suprorted him at electior was to

e
resign hic sezt ard seek re-election o hie rarty. The recsor given

w

- e ; . ; 4
for this, was tke "desire to ensure der ocratic irstitvtion in the country

This reeson was not genvire since the government hed ihe ccle motive of
sup}ressing oppésition., Lgairn the prescribed procedure wes not “clloved
in that the fLct wes passed ir a day irstesd of the recuired larse of

time (17 deys). This wes vrcorsiitlutionel and when iIs filed & suit

ra

in the High Court claimédg tlat they were =till FPs, ercthicr
. , . . . 47 PR
rassed to clarify that the iAc¢t applied retrosyectively. = Llis vee ¢ tre
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corstitutior as a means of retairirg vower for selfish 1 rpose:s erd

¢
frustrating a few irndividuals who &re tc be protected by ire corstitution

is infrirging the yzactice o’ demccrecy which calls fer the Teirrese to

8l]) members o scciety.
The finel steges of destiroyire liritetiore irrosed urorn by thre

gevernrent by ihe 1663 coreitution wes rerked by the sirth arerdrert,

which infact enlarged the goverrrert's emerpercy porers, It erzbled tre

presidert 1c¢ reke reguleticons thet mey rreveil cover e:istirgy lerieletien
ard ir certsir ci rcn*<1cvcc over corstituticrel gverertees ¢’ rurmsn
furderertecl rights, evcert ihcse relatire te property srd “recder ¢f

. . L . cue
corcierce, It is reccessery even ir lLestern dercceracies te ererpency recu
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tioreget the dime of war or other dengers. Ir the cortext o der ocracy thre
guesticn is rnot as to the erecirent o an erersercy recrloticor, but
vhether ire rreveilirs circrrstarces czlled “or rromilgeticr ¢ euct
provieicres, wrich ited in dentions o' yprevirert lezders vle Ted 3cired
.- A
E.F.U, fuortrermore, the remairirg rerters ¢ rerlienert did not cuests
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to keep the terets of testern liber.al dermocrecy, i% irdeverderce Ferys
o;erated es & multingfrty system there there were tvo rerties, namely

FLXU thd KiDU., Both parties were fairly balerced in terms o politicel
strength., V4D was dissolved in 1¢64 znd its renters Joired TﬁTU52.

The dissoclutiorn increessed the strength o the conservetive wirg o ¥ALU, erd
3

was seen by the former rresident Kenvatte as "our grestest trumph &8s & rariy
ard as a nation”.53 (dinga, on the otrer hend thought trat “"the merger o
YADU AYD KATU far ‘rom strengthening the rarty irntrcduced dargerously
divisive yolicieg ard forces into KiIU from within,.s shown by the ¢verts

that followed th erger, it appesrs thet Cdiga vas Crisis

right,

trte rarty displine with eccusatiore ard miristers asttackirnpy each

£}

The reaicals vere bent on votirg irst tre goverrmert ever in

%)

other i

&g me joxr drretec
These cleaviges were iters gjed by the rysterious murder o Yio-Gama firte,
a rurder vhose cause is yet to be known in Fenya rolitical historvy. Ichcd:
was présecuted for the shoctirg. Cdinga ard his suprorters ellesed it ic ke

politicel assassirestion rooted in the Vest,

These

evernts led to the Iiru¥u co:ferc:ue on £Yril 13, 1C66 &s1d 4
group led by the Vice-president of the Herublic ard WANd whic orre

defunct fenya Feorle Urnion (i?tj. K& U cculd not telerete ihe multi

")

ysten once again.,

legel mecheanisrs erd iritinide tior were uce
government to wire avwey the crposition

party stete. f%he legal mechenis ns or

and in rarticuler the KPU is rerd.

f

errrert has used, e role ¢

at

£Ove
L

the will <

it is

society so th the ma’ority be reyresented,

killed in this way, the decisions of the minority

society. ‘he ermendments to the cornsititution as I




eition and surrressed anti~KALU
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restricted in their campaign. There wae rarked tersicn *Wroughout
the compeirn pericd in several constitultenvgsizrticularly in
Central lyenza, lakuru /rea, and ¥endera wiere Kargia care from,
In Takuru towr the KIT card , Achieng'! ineko's first meetirg

vas brought to a stendstill after five mirutes by KiI'U Youth wirgeors,
end police moved in to rrevent further rioting, His seconé reetiirg

was as a resvlt cancelled by the police, Clker XIU ralliec ir
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vere reported to have becen stopyed by YilU Youth we 53 rs. ‘ile Ires
did not report eny matter in favour of the KIU canciceztes, FPU matiers
were rerorted only where they related to KiLU. The KIU merbers
compiained of increasingly official refusal s to issue them with
permits of hol&pgblic meetings, Tlls was because the ¥rovinciel
and district administration which are dircctly under the president
woudd not entertain any KPU public gatherings, lest X:NU lose in the
elections, Ilot only were KFU members denied licence to organise rass

C

meetings but 2lso licence to covere and frnusl Delegate Confererce
elections and decide on parfy policy ard strategy. 57 These incidents
derict orer surpression of oprosition in Kenva government which ie
provided for by the democratic rodel of inderendert constitution. Such
a deriazl of political participation in the government is undemocratic
and will resvlt in frustration of tlre persons was herrend to beci.-e
victime thue arousing urrest and disrgres%ﬁrtg ir thre party thet
harpers to survive, The FPU ers, therefore could not get public
support for t%ij}cd no crherce of exprescing their idezs and views

HFowever, they mareped to win 2 few seats in varlisreri,

1 Y - Y S YA 1 - e - Y e~ -4
KTU wae barned end ferva became a de facto crne-rord tieAy
= % % : 3 A 3 R o ik S ST TN . D e Y S
mshave been jucstified to be best svited Tor develcring

ceuntries, But.the degree of legitiracy of ore-~rarty syster veries

tate 1o another, herce it world be irccurcte te¢ rale

£s 1 heve mentioned earlier, it is vossible to Lirve
cemocracy in one-partiy states only in certeir circuvetrrees, Tzt is

P 4

if trere is full intra~-party derccracy, ti.ct verty membershir is oren

<G L { ¢
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1979,
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party

is be

ax

rice 6f 3¢rticzyafidr in the party is not a greater

ity tren the esversge person cer reasonably be expected
ts 8 matter of fact, Kenva has not yet echieved trese

we car expect tn to tske 2 Jittle longer to be net,

K4¥U has never heen 2 stirong party and hes &t ftimes
attacked by ite members ‘or its failure to define
censtitution, 88 The matter has thus, become a
itive issue, Tor ﬁyé~*1@, twe NS were detsired,

eging that KiNU is dead, The cause of trhig feilure

d its organs to function has been pai}lﬁ, beceuse

ended to rely lercely on the ~erscrelily of the

the time of crisis or vhere irere is ¢ dirsent on

ert measure in the lLatiorel /esermbly, tre party

wise leadership of the FYresident, The statur
therefore emasulated beczuse of the president’s

sreten, does not

intra-rarty derccracy, 4in IF who critizes the
ed or silenced in c¢tler ways., The rarty membership
all interested citizers., X/1U has operated as a mere

ast, has besn no membership

elections., looking at the incident of the [ x=-KIU
m atendirg Tor the Cereral elections in
row the conclusion that the price of participation in

yvond tha averzre re

contribute., Suck mimbers of former orpositicn parties are referred to
as "Security iisks" and, therefore, denied their democratic rigits of
participating in the political system,

In theory, the de facto one-party state has rery fTeetures of ihe
Westmiri ster model of lirmdted government, butl in practice there ie yet
a lot to be done. fhe party orgens do net “uction erd reetings ere
rarely held,

In the context of & Iimited demccratic goverrrert, wrei reole if

ite
its
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onrocition, In wveers o exiplerce, it Jed & life of
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havirg allegedly made & syeech of "ftrorsly Po

j=9
[
‘p.L
L%,
e}
I
;. wiad
)
QA
<
o
[
H
o)
Q

I'o arpurents vere enterizined ¢ to the constitutionslity on the

Act unds

H
“
Iv‘
[
0
e
o
o
"

e Jeiled, Iikewise the Tregident's efforts
t0 seeck an irtermetioral rletform were futile and was refused to

addiress University students.
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The introduction of a de facto one-party state by
unconetitutional means has, no doubt destroyed the backbone of
demo: crecy, where opposition has a vital role to play. Furthermore,

the party itself has not allowed intra - party democracy and has not
gained any legitimacye.

(e) SUILARY AND COICLUSION

Constituitionalism and democracy operaies on the 1nst1tatwo 1S of
limited government. Yet, in Kenys there seems to have been somethi
unrealistic about these limitation pl wced on the government, In

the first place, the whole idea oi a limited government was non-
existent in the entire epoch of about seven decades. The governor
and his bureaucracy had untremelled powers, It had apparently not
been considered that the process of government should be guided by
such ideals as constitutionallsm. Secondly, while a stirong executive
has been ecceonted in Britein, the independence constitution feiled
to draw from that experience, and sought to institutionslise o
concept of weak government. In en impoverished former colonial
state, &t was bhound to prove necessary for the executive to have
feirly wide poweres - for the readjustment of s@cial - econamic
conditions and the uplifting of materiel life of the massese.

In an imgprtant csense the constitution foreclecses the judicisl
suprintendency of guaranteed rights. This considerably devalues
the whole concept of gueranteed rights, which like the "“non-confidenc
rule'™ becomes more imporitant foxr purposes of public relations than
for self-realisation of the Individual. Furthermore the Jjudiciary
tends to be unwilling to disturb executive decis:ions, even where
they could be examined and possibly quashed for procedursl 1rregu;a~
rity. These appears to be a tendency for the Judges to recil from
their control function where the executive act in questlonflnvolves
political considerations. This being the case, the role of the
Judiciary in a demo.:cratic government,totﬁ watchdog on the executive
frustrates the foundation of democracy. } :

We have seen that the relationship between the executive and
the legistrative is sensibly inclined in favour of the eXecutiv
It may be said that the only real power that parlisment has in
relation to the executive is thet of the resolution of no-confidenc
On the contrary that device is herdly available to the legislature.
The "no confidence rule" is designed for a multlmnarty state, 3y ths
principle the president is supposed to resign or dissolve parliesment,

e Cud

The first alternative presupposes that there is an alternative pariy

e
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capable of being returned as the government, In so far as Kenya

hes been a one-party state there is little hope of change) , the no-~
confidence rule as an executive control device has little practicsl
neaning. In the circumstances Parliament has not been effective &s a
power - control device, |

‘The conclusion to be drawn is that the formal power control devices
are unequal to their task., The essence of democracy as we have seen,
is that the powers of government should be kept under control and
indmvidual rights be protected. Democréby in Kenya hss not heen ~chie-

S e I - NS TR s P TR U ~ o ot A 3 e mvine] B o Y

ved, In a satates which has just frecd iteelf from the bonds of
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colonialiam he soverment shovld Y e sufficient

nationg socio=econor

>3 of constitusionsliem
v iz to make nower -exercise accountabhle and rosnon-

nzeds of the »neorle, TP a goverment ias Tind favour

=13t ensure that their interests are represented, It

dghould not he centred on class interests of the
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and leave the masser onpreszed andexploite ;
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Tha oceasion of makine such

tution shounld nationnal interests are concam
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Fron this discussion, it appears there have heon a devarvriture from She
vrineiples of a limited eoverment, The constitution Has not only heen
but also on considerations of
S5l 1 the amendi-
O] yor Pramoirains
oY ¢ frameworlk
On one hand, it secures inportant indivinidnal rishts and rests their
supervision in the "lich Court; on the other hand for nmaterial

ation from these provis
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that the secured "“rirnits" praciically become a favour dzpm

orn the spoarent of the Zxeecutive, sly end
2y tha consdifn ge=2m3 to followr $hat any effzebtive nnitisr-~
tives for the creation znd maintarn-nee of limitations on rovernmens
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control functionz uvnon the le-islative and the jndici-vy, Othervisz,
ietnil 13 of constitution a=s they are do not faelliinse
Paative the executive nower by the Jow ; of conirad
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CHATT:R IV

THR PROSIACIS CF IEIUOCRACY

a) Democraoy and_Legitims Loy

The future cf demceracy in the New COWWO"%yijth staies of Africa wili
depend mainly on ths consitutional and lastituiiconal lsgitimacy. Do wchizve
such legitimacy other mutiproolems th.t militate egaiast the pros; ects
of contituticazliicm shou¢a also anuut]DAt de At the outset, political
stability is a prerequisite to Viapie iong term prospects of demccracy.
Liberal democrawc instituticns of coantrol cun sasure the ccatinuity of
political stability, thzreby restoring *he iceology of constitutinnalism.
The gov:rnment should therefcre ensurs thut it is 2n siected governmant
responsible tc the electoratea, It should avoid faulling oack on the traditionr
of colcouial regime, aad be committzd to the neads of the nation. Ths states
should have davelo: msnt - oriented constitutions which wiil neet the

£

desirad snde »f the ractective nations in terms of socio-acenomic davelonms:

.,)

Davelopmante plans lade should not dvpend ne-vily on the advice of foraignar

The Legislaturaes should ba given the sigzcast part to play in initiition

and actual workiar of dcvelopment plans, being raprescatitives of the

rasses. oney alloczted for such rlans should be aensured that it is u:ed

for tha actuzl intandsd :urpnses. Confidence on the govarnment will only

dapend on the effectiveness of its policias. Fuadamsntbtzl trust and

commitmant is essantial znd the politicsl leadsre must not regard thamssive

as avove the law, but be chargod with responsibilities. The i.w should

F i s R S S ha  on ik m e
not be used as a wearon to snsure poiitical survival aand the coasitabicnas

should be amenled only on matters of sound n.ticnal nesds. This ocan oaly
.

be done through parliament as the centre of gravity of ‘the whole system.
Tha fresdoa to ropag=ie idscs wand .rganise politically evan 1n
opposition to the goveramsnt 1is vital to tha long terms prospects of
dedocracy. Slaction should be oftzn heid so thnt ihs peoile can chose who
is to represent them. If such elections are to b2 genuine und free, the
voter/must be rrotsctzd as much as possible from coercion and oribery, sad

the election results vrotacted from freud and manipuiation. The 12372

v

Ganarel klactioas in Kenya shows that orioery and fraud asre commnon
practicas. The High Court nullified elections of ministers just for ths
same reasons, O-vesition narties should be given a chance to try thear

wits for their role is valuei in dcemocratic traditions to a largs extent

In ths one-varty states, the gtates, tha gev-rament nas failed tc appeal
. ! !
cn athinic lines. Un tha Pt'ﬂr uuni,
LS iy gz Surbasiacte! Y b P e S
3 N 3 3 - i by oae
opposition parties havs tende ﬁglouuuu. 1% fust not~e forg ocuen G

to national unity and fucticn

i it 2 i " tl lling parties impose
Wallerstein says, that it is the attempt of ﬁde rulling rarties to impc

pelitical unanimity by force, to psripetu.te their rule by sup ression of

---50-0-0100.012
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the orprsition thQt drivas the opposition to extremss.? The strength
cf the rulling party will, only bde revived whea tha are is and oggositicn
party to challecage it, that is whan the elections are apout to tuake ;lucej.
The orrositicn on the othar hand, should oaiy sngage 1iself in coanstructive

ocriticism and =vail itself from couspiracy =ad subversion,

Other problem is that of succession. Le:ders have in the past refused
to acrept the fact that they can lezully step down for othirs. fouars arae
vested in the h.nds of one man, ths government and the p:urty osecomes, weak
and nesdless to say, denocracy ig emscul .ted. Charismitic leadershio
pressently tend to lead to authoritaria .ism aad destroys the whols
foundations and pr " icts ofdamocracy. It has aiso fwilnad to serve as an

impetus for deﬁgpment. This kind of leadershiiy should ve turned to
institutional isgitimacy, whereby, politic.l leadsrs cun succeed each othser
within ths framework of the consititution4. Pransition to democracy

will depend on the willingness and ability of our rulers todecide raticnall

and conciously ectablish democr:tic insitutions.

Fresdom of expression, press and associaticn should bs entertained in
an attempt to estaolich institution of puoiic opinion at all levels. The
massess should be politically educated by the government, es.ecialiy
through their represaents .ives in thas legislative asscmdbliss. The
legisiators should make laws which that will meset the social and econcmic
needs of the pudlic at large. Such developments would lead to legitimacy

of governmants in commonwealth Africa.

The insstitutions of control should be allowed to ovperate freeiy in
ordar to keep in line with a limiteQ democratio government. The judicisry,
for axample, should bds Tﬁuependent. The courts should workx for the
welfara of the citizens and achieve tho sociul economic goals aimed at oy
rasnective Africa states. Respect of the law and concern for the proper
administration of justice must spving from the people, they cananot 08
;noves. Phe courts should be free of vcadugos of coionizl

It has been

impsed from
gta-e and be run by citizens instead of the expatriates.
sugegested that the governments should introducz, .s in Tanzania, che.rer

and - uizker maans of ostﬁlnlnﬂ relrass and challenging ujmlnlstratlve
action by iatroducing an appeal triosunzli or an omoudondn . fhis would

. . A R
stop the practice of using 1:w as ¢ waapon of oppressicn tharedy nuadsring

the prosvectis of consititutionalisme

A e i e g .\ . ot
In ocommonwsaith ifrica, while the ruilag ciass dieposes of

total political power and controls the state machine, it does not hava
unqualified control over the econcny. lae major industries, if any

0‘0.-00-0-...3
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the plantatione I i ;
1 ns ninas Anicati
t v the minss, the commanication system, the bankg general
. g \ B
remains he hs C ‘ 1 1o i
181ns 1n the haads of foreign oig duslness. National government must
& ame 1us
try ablish thei wn in
Y to establish theip own 1ndapendent 8Co0nomy ihers possioie 3nd waer
A 8 pDOs { y ar asre
forzign business must orer: 1]
&1 dusiness must operats temporarily, 8xploitacion should oe ccntro

the government.,

b) The ifrigan Cheice

The em=rgant statas must first oe aurturad to maturity, for they pro:

o . b e e e - ; : ’
ths bast hope of salvation through ecenomic dev=lopmant. Instaad of
868 ssion, we should He Working towards greater r:gionul co-opaeration. ]
picture of demooracy may sean somewh-t uaduly pessimistic. Ths first thi

whi ates i i a
which these stitses should do is to decide on wha® sort of govarnmant the
want. Whan the leaders of thesa remercent st . tss examine western
Parlismentsary nanifasitations at lesst, thay are genulnely puzzled. hic
} aric ;- ¥ ia Mhaat !t n g ha 3 I ' !
of the many variants, exuctly is "ovest" democracy - the 3ritish, French,
or American systems. iri i< . .ch of these '"democratic' countries hag
eveolv:d its appropriite vavint of democracy, so that none can be said to

"3etter" than another, why not similarly develop a democracy relevant to

G

Africa contemyorary needs? African countriecs &s theyAsﬁould'déverp 4 378
of government suitadls to thair own culturs and history. Adoption of
Wwestarn damocracy in the constitutions havs, in majority of c.ses proved

a failure. This is oveczuse the foundations and conditions on which
wastarn parliamentary democracy was founded, are totally different from
our own. \Ksuzh the past leaves iegucies which hold the new common—

w ealth countries back, it also offers liviay and positive traditicas
which are a powerful &gource of democratic, ¢galitarian and sccialist
santimeat and actioa. L=aders should le.rn from the past experienca and
dacide on what goverament is réievant to African needs and how it should

bs controlled to unhold the spirit of democracy.

g)_Conclusion
Kach fanarztion of rulers le-rns from the exjariencs cof 1its

3 43 A 3 sariane: i1 aftes nan
predecassors and the accumulation fothis experieqcs wiil after nmany

! i ropulation abit =2ad ideals of democratic
generatioas infus- into the population the habit zad 1de

veh .viour,

i i h i situticna mooracy
Furtharmore, inspite of the erosions of consituticnal demoo ¥
i itariarises na of se ata
instead of the tendency towards authoritarierisi, noas of these statas

can be said totalitarian. In thrse statss
warty, thrivine w.on p pular ccisustation, thouon
B v ! ol %

N

with = single party, the party

is usually a m-:ss t | i
i 556 -varty system has oee
controniled s it may be in each cass, The one-party sJs

otocnc.o-oc.u-o‘d
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i wie w s Ll vieee e
described as a xind of "tetsliary ﬁe;ocraoy”? As @ transitional phase to
prepare the ground oy creating the conditious neaded for theevelution of
full damocracy at a later stuge. Thase conditions are siad to ove a
relatively high staadzrd of living, moss ¢ducation, = sudstantial middls
class, industrialisatica and urocaninntion. ) 3ut it should oe noted that
these requisiras canaot crs.t democr:cy by themselves, if the democr:tic
traditicn requires a sriv¥it of toleraance and resyect for differing opinion
which 1ia turm dsjeads unon tne existence of a broad conssnsus on fund

ameantals, HNaabusze vwrites.

"Democracy cazanot btihrive in = c¢ountry where the contendsrs for power
disagree so sharply on matters which they consider fundamental that
that they are not willing to allow their opnonents to govern, whateve

the ballct dox may say.

In the new ifricz:n states the democratic spirit is largely lacking
The fact should not be ovarlookedi thot thara are several contries with
multi-party systems and doing guit: f.irly in iimited goverament for exampl
Botwana, Higeria, Hauritius, Sierra lLeine and Gamoia. The future of
damocracy 1is not a dark one. what must 05 donae is to decide what democracy
we want in Xenya and 4frica as a whole. I pelievz2 1t the viaw of majority
that we want a democracy where tnse public ianterests sre rapresentad., The
local public should not be ignored but their needs should be met by the
govsarnment. The ruiinz class must reailse tha . it is not they alone who
make the gcvarament. The public at largs must participate in decidion
maxing if dsmocracy is to be achiseved. [his cun oniy be done through thaeir
Y&iresentatives properly «nd fairly elzctsed ia Parliament. It is a high

‘time that the legislature w~ukie up to perform its roies as recguired. The

: wellén WY e voOuane o clliig el e
; d ; T - - : ' 1
constitution shouid nct be a dead xetter;i legistimised to serve pudlic
A
\

neads. As time ;ces on ths one narty will split into separate groups,

From thisstuly, it aight indesd e harsh to concluds that democracy
has failsd to commonwealth .frics. Does fauiiure ucb connote more or lass
pexmanrat state of uffairs and is the present state of democr:cy in thess
countriss not a manifestation of the necrmal teething troudle ussociated

with infancy?

Erosion of foundetion and principles of demccr .cy hawe taken rlacs as
we hive seen. -Cne of the causss cof this arosion is ths coasititutions laci
of legistimacy for the masses'’, and jé¢rha.s .ore disastrcus for the ruling
poriticiuns politicians in the developing countries are yet to develop the
right attitvle.
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towards the coastitution, they are yet to learn to regird and respact it a
an "uapire coova the pclitical struggle!, and not as a 'weapon in the
struggle which cun o8 usad .nd aitered in c¢rder to gain tempor.ry and
pazssing .dvantaras cvar ons'g political orionents. The constitutions
lack sanctity osacause the valuss and ideas which it enchrines are differen
and opposed to thoss of the rules and socisety alike., The rssult of &ll th
is a systematic perversion of the institutions and process of govarnment ¢
coupled with a spate of zmeniments of tne respective coanstitutions whars

it is though mecassary maintain soms facade of leglity.

We must accspt the natural laws of war and tear ‘and age. Given
tima African states will pull up their socks and orsanise consititutional
democracy «within their own context, Aven in the west, thsre is 2 iong hi
history ofpariiamentary deixocracy, -ad up to this day, perfection his nct
besn attzined. There is hope for the future in our Africen states in
relation to democracy. One hopes th.t time will come in ifrica when a
lealer, after two terms of office willi retire to ke way for a new

man with a fresh idez and a new approach,.

It is not surprising to enccunter authoritatiansm in the first
generaticon of rulers. A new thing has a flattering and uafactuating
appeal, and the inhartano: of pow r from the white coicmis rs, with all its
glory must be mor than infactuating it has indeed ogen intcxic~ .ing.

The present ganzration of ruiers were the lauders of nationaiist wovement
and have rigatly considered themselves as the founders of the naticns.

As such, they feel they heve a pecu.iar title to rule in order to
safeguard tne fruits of their revolution, a struggie whicn tney haad
sacrificed so much, borne so much Lumuliation and deprivs.ion. This state
of things, it is hoped; wWill not liast long. As a matter cf fact,
government is an art, and lie all other arts, it grows oy &xierience
gainad by pructice ovar a lonz period of years, Jhich may then come
together ag.in for free:coaiition. Such a developmsnt should be tha
beginning of the denocratic road, whaence a gpirit of ccmpromise and

mutual tolerance may be graduzlly nutursed.
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CHAPTER I

Odegard P.H. American Government New York, 1961 P.105

In the case of The King v. The Earl of Crew, (ex parte

Sekgome) 1910 2K.B. 576, the respondenrt was convicted under

a Bill of Attainder that had been abolished in England since
the Bill of Rights 1688, , This shows how the colonial
administration could use arbitrariness to depot any person
they were satisfied to be dangerous to peace and good order.

Macpherson C.B. The Real World of Democracy O.U.P. London
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