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was given an absolute indef asible titl hich d feated all the
other rights in land which did Dot appear on the register" This
led to situation wh r by p ople who were custo arily ntitled
to land lost th ir interests. The courts in solving any land
dispute either civil or criminal pplled th provisions of th
Reg! tered Land Act. This brought about the absurd r suIts in
the eye of those people who lost, rights which they were otherwise
customarily entitled to.

This situation came about bec use the effect of registration
was to extinguish customary rights in Land. Thi s as the ffect
of section 27 and 2S of the Act.

S. 27 provides;
(a) "The r gistration of a p rson s th bsolute

proprietor of land, shall ~estSin th t 'person, the
absolute 0 nership of that land, togeth r with all
rights and privileg s b longing to or appurt nant
thereto".

while S. 2S provides as follows:-
'The rights of a propri tor whether acquired on first

registr tion or wheth r acquired subsequently for
valua 1- consideration or oy an order of court shall
be rights not liable to be defeat d except as
provided in this Act".

These two sections clearly show that once a person has been
registered as a proprietor his title cannot be defeated except
the rights he holds as a trustee or subject to overriding
interests.

hen the exercise of Adjudication and registration was star-
ted in the 1950' s some communi tie s either due to il11 teracy or
the fact that they were away from home for one reason or the other
or because they were too any in a snaIl region, propo done
person or a number of people to be registered s the proprietors
of land, on the understanding that those registered were to hold
the land on trust for the rest of th p ople ho w re not
registered. A family could have one of its members registered
as the proprietor of a piece of land which the r st of the family
was entitled to due to the fact that it was family land •

........)
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1'1\0. (\'\ pe.opl

t the ti e when the exerci of r gistration started)'t!tspe-
cially in the C ntral Province had run away from their homes and
were living in the forests a fre dom fight rs or some had been
detained owing to the political climate pr vailing at that time.
People then were register d proprietors of land to the
exclusion of all these people who then lost the land they were
entitled to.

Those who h d customary rights could b dclar d tresp ssers
on land of the register d proprietor, the custom ry right n t-
withst nding the trust which the register d proprietors wer to
hold the land on, was not sho n on th r gister, following the
provision of the R gistered Land ct nd so could not b nforced.

y Peopl 1 st land w ch they w r otherwi entitled to
in this aYe It is these p opl who f It that the cour~ which
declared them trespass rs on land which they had rightsLw re not
doing justice nd th 1 wy r ho wer using the provisions of the
Registered Land ct to d fe t their rights were robbing th m of
their land. It w s then r al1sed that the provision of th
Registered Land Act wre not reflecting justice as understood by
the majority of the p ople in K ny. The courts tri d to solve
t e inju tice by using the concept of constructn('e Trust.
This trust however did not Iv the problem adequately since its

pplication is only discretionary.

The legisl tur in its wi dom in bid to solv the injusticepas ed the gistratet s jurisdiction ( ndlnnt) ct. This is
:3an Act hie nds t gistr tes courts Act. Th Act confered

jurisdiction 0 land disputes in gistr t s courts. T end-
ment Act ha the ff ct of r oYing jurisdiction in so e of the
land disputes from th Magistrates courts nd be to ing it on a
panel of Elders. This pan 1of lders it w s hoped could do
justice by applying customary w which is understood by
majority or the p ople nd not provision of the Regi t red Lan
Act.

whic
In
t

i pap r I sh 11 tt pt to
Act a1 solv the probl m nvi

w th possi 1
g above.

xtent to
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In analy ng he gist t s juri ct10n ( n ant) c.
It is rativ t I put it 1n it historical p r ctiv

th t on can appreci te he t pro 1· th Act w d
at solving arc • In vie of th bov f ct v rious t t-
books, ticl nd journ 1 11 b of t h lp, slnc it i
only throu b t th tor1c 1 d v 10 nt of ny s

d law c n b tr c d. I 11 tr c tb story from 1895 '
wh n coloni 1 ru1 t d in eny i tor obvious r n,
bec u mat r1 1 on Bya' poUtic 1, soc:Llnd economic tUB
re nty. Al y 1895 w c n t origin 1 position 0

land T nur in leny d it i fro thi t tb t n d velop-
ent c in olding i. ryo ot probl

tht finally necc ~ted the Act und r con d r tion.

I will nif at ~r$jb~~ent intention ot p saing tAct
by r f r ne to parll ntary d t T de t 8 ill b
incorpc;r t d 1n d r tion p ci 117whn it g ts to th
an 11s1 of whth r th pro 1 b n sol. d 8 intend d.

T r ch und rtak n 1n p r do 8 no claim to
uatir au to v ious difficul Bencount r d, like th

r luc ne ot p r nn 1 0 e nt bj ct! v ly on 1t or
just d cl1n1ng to co nt on 1t, cau 1t s p d gainst
th ckgroundot a pr d nti 1 directiv th t c rtain nd
m tt r 0 lei ndl d by Id r, nc e 18 r not
doing j tic in th public y. condly, t 0 110wd
or di s rt tion nd speci lly im bich is 110

for ,it do not permit an ex ustiv r arch to be de.

V riou vi v r tiler d U ot gr t lp in
aSisefn.ng pact ot th Act in th d v 10 nt ot

ny '8 nd la. TAct bing very r e nt on it is quit
difficult to y with conii nc what it imp ct on ny' Land
La 1. t th n app S in th1s p p r v1e of v :Lous
peop1 1nt rvi w d, th vi w ill 1 include 0 g th r
fro ew ap r its, myownvi s, tho of y supervisor,
1 ctur rs in th f eulty of w nd tho of y coll gu •

• •••••• 5
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The bulk of the dies rtation is however b d on the Act
1tsel!, the way it will work in relation with other Acts in
force in Keny, nd it gen ral. appropri teness. In conclusion
I shall sugge t alt rn tive ways in which the problem
could have been solv d. I shall do thi s by mainly suggesting
Amendment to so e s ction ot th R gistered Land Act.
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1.1 HISTORICAL ORIGIN OF THE PROB I

K nya as an nt1ty as born in 1684, ben • Atrica s
partition d into Engli nd G r. n spher S ot intluenc

ollowin th rlin cont rence ot lSSS.

Fro l!9S - 1963 leny w und r tb r1t1 coloni 1
rule leg 11y or otherwi. tor th Europ ans intru on
i to Kenya, th r was 1n exi t ne th •African Cu to ry
Tenur ". This phr e r t r to th Afric n id ale concerning
th holding of land. The African p rc ption ot th relation-

p bet en m n and land w s such that land was not
co odity that could b own d, ld nd bought by ind1vidu Is.

1·It wa n as a tree gitt from God, to all living thing •
This fr e gitt bJonged to all m mb rs or th co unity n no
indi idual coul 11 n it to • T 110ca ion or
1 nd to th b r 0 co un! y nd ttl nt ot
disput r garding w 0 was suppo to b usin what ti-
cu pi c 0 land w don by Id r W 0 wer v r d in the
cu to ry 1 nd Ten .2 s t this t th n, 11 w II

0-nd in e t di pute th ld rs at pp d in nd solv d the
probl s that ro ,u ng th tric n cueto ary law, which
the m jority or the p opl w r t li r with an s ch
t ere arose no problem nc peopl felt th t justice w s
being don in light or th law tnat they r cony r t withe

To njo ri ts in nd v r, on had to a
of particular co unity. nd bIng to co unit
vying d g.r ranging rro t Trib, th clan, nd

in 1 ly. Th ramil w t 1 aat unitLotwnr
t at cou d b trac d in African cu Tenur •
T re y 0 v r in whic p op 0 did not b Ion to

c unit cou d njoy rig t in nd, x pl s or th
being th "Ahol" among the Kikuyu, th ttJadok ong th

••••••7
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Luo nd th t'"",clWl.:Jnya•• ng the Luhy1 co untiy.

•• ith the intrusion of the Europe n ttl rs into It ny ,
A newand es nt1al1y all n p rspectiv in st t - nd relation-

p b gan t It no b lng said th t th st t s
n entity ow~d land and th u rs er 1y h d a bundle ot rights

in the land" A proc slowly beg n of undoing customary t nur
nd r placing it with Engli T nure. t finally em rged wa

the tre nt rpri c n if .ch 1 root 1n individ li ,
lan s tr t d by Engl1 co odity that would b
ownd and sold. Th Engll concept. Q;j.,; land was that II land
elong d to t t t , and indi vidu II h d bundl ot right in

tiMb~
it with th t pl a th ostLof th rights. Th rights
that n ind1vidu 1had w re put in th r gist r which va m d
1n ch w y th t it r 1 ct d vh t, ctu 11y on th nd
1t l.r.

ith the settl r-a c larg body of English law. Th
1 w t t t Y brought provid d achin ry for ex rci of 0 ner-

p kno n to th co on juri pru nc 4.

In 1695 It ny as d cl r d British protector tet Th
crown t this t ha only tho right to land t it d
cquir d und r 1895 tr ty th t g v it right to d clar

protector t ov r It nya. n ex n tion ot th 189 5 tr ty
rev 1 that th re h d b n no indic tion ot n nt to d 1
with nd in any w y.

In 1897 the Et ric ord r 1n ciuncil g v th c sion r
wer to r gu t10n tor pe cord r nd good goy r nt.5

He de the 1897 nd r gulations, und r which h could i
cert1tic t s ot occup ncy tor p riod ot 99 yr. T e r gu -
tion r d ed inad q~ t by th ttl r who er
inter at d in g tting rights in land uival nt to tho that
th y w r u d to back ho ,. This r quir nt s difticult to
achi v b cau nya va prot ctorate nd a arly a .is)) the
For i n juri c ion Act which v t cro n "powr to ex rci
juri etion in tor ign country had carr! d a arning that th
crown did not hay power to dispo 4f that foreign 1 nd•

•••••• S
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Theyonly h d political jurisdiction. 6

In t t 1S90s th Engli juri up wi th ory
that in countri 11k Afric whr re p 1tive and
had n centr 1gOY r nt, er 1n w as no dif£er nce b tw n

protectorat n colony7. A c lony w en n f th
British colo~

Using the legal
ppropriat "uno0cupi

1n t rm of th Engl1

ory abov , th crown could nowb
d" land wh1chth Y ould giv to th

Tenur •

bl to
ttl r

Tn 1901 E t
g1v ff ct to the
the cro n Th co
land. Crownland
!tric n protector

jesty.

!fric land ord r in council w s P d to
th ory. It v ted land within th colony in

s on r could no d a1 more fr 11 with th
efined a public land w1ht1n th E st

t , which by the t w re 1n control of her

Th crown land ordin nce 1902
definition of what crown'land wa •

s 0 ev r v gu in its

Tn 915j cro n. or in nce w or labor t in its
in! t on of h t crown nd w In th1 ordin nc crown land

, - vSs d in d \\ II th 1 nd occupied or unoccupied by African •
Th r ect 0 s ord1nanc to ak A£ric n t n nts t
will on th ere n n 9. t-r

Th 'now cquir d crown 1 nd w s
y T commision r could no g1v

and 11 folds of le than 1,000
converted to Er holds at ind p ndenc •

ven to ttl rs in variou
1 s of up to 999 y s,
cr The 1e r

In 1919 th
which r gist r

P d th r gistr tion ot tit1 s Act,
right that th ttl r h d in land.

Th introduction ot holding nd individ ll1 1 d to
disturb nc in th quill1bri betw n tt rns of land u and
availability of land;O ith the r sults of p.y probl ms an

••••••9
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det rio tiOD in nd u • Th pro 1 s cam to h d in th
1950 vh D th r a gr at d t rioration in f rt11 land, land-
1 sebec r pant 0 u p opl aoco odat und r A can
cu tomary T our could no long r be ccomodted und r the ngl1sh
T nure th t h d be n introduced. There ro sion, ov r stocking
and d1 a Land a h ld in fra ent by Afric n. 11 th
abov d on rioan cu t.o T nur. I d that
it Uricari customary T nure t 1 d to all th _'probl
So the r dy to th to ov rhaul th frlc n land T ur
Sf t III an r c it an, It rna v syst ba d on conso-
11c;l t on nd neliv1du 1 holdin •

d t intensifying th d v lopmnt of
r1c icu1t\lr. On suc plan v s th n rtton p n of.19 54. ~ch d lnt r-al1 that, und grlcult 1 d 10 nt

i ,d P nd nt upon sy t of land t nur ,which 11 1-
1 e At lean t r unit of land •••••••••• He u t b

prov1~ d with ch curi ty of t nur ,through n ind fea sib1
tl 1 ••••• swill nabl him to off r its curi ty again t

in nei 1cr ditn;'

1nd t nure ith ngli
nd ction b t n 1954-1956.
n th natty land tenur rul, S w r pas d. The rul b d

on th swyn rton p n w re ade to provld for adjuelic tion of
p p1 lnt t in land, can lid tion of so tt r d e of

nd and th r gis tion of the ne int r sts in land.

Adjudication i 1 nd
t nur :2 don y eld r v r d in custc.ma:ry

A)th1 , Uric n
ing a d in d v 1 tion

r1v ion of 1r land. This r sulted in th
Th nistr tion now lso w gistr tioD
could bud to r ward t e loyalty of tho
th Iv s it th nistr tion ag lnst

tiOD 11 d
ff ct of

u u upri ng,

an s t for it
ikuyu who 1lied

u u 13.

•••••••10
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The proces of adjudication gave rise to problems because
some people were bing d priv d of their rights in land. ny
di putes arose, but th y w re not solv d bec use in 1957 th
African courts (su pension of land suits) ordinance w s pass d
which suspended all land disput s. Registration went on without
land disputes bing solv d until 1963 wh n th R gister d nd
Act was passed. S. 159 of which ve ted jurisdiction of land
di putes in the HIgh court and the R sident gi trat t s court.

In 1959, th land gistration {special area} ordinance a
passed which catered for djudic tion consolidation and Registra-
tion. It adopt d the 1956 n tiv land tenure rules. A state
register wa e t bUsh d wh re all rights of a propri tor of
land appear d. Every 1 ndowner named in the adjudication register
was entitled to b regist r d as the fr ehold own r of th land.
A right of occupation under native law and custom if shown on the
regi ter was d em d vide S. 33(6) to have been convert d into a
year to year tenancy, otherwise it was extinguished. First
regi tration was declared unimpeachable even if fraudulently
obtained14 with r gard to r gistration the court could not rectify
a first r gistration1?

In 1963 the part of the land R gistration (sp cial areas)
ordinance, dealing with registration was nact d into th gist-
ered and Act. All rights in land w re now to b governned by the
Act. This was as soon as land had been adjudicated upon. The
Act was a ,reproduction of most of the sections of the Land
Registration (sp cial are s) ordin nee, The Act C9~!!~ an
indefe bl titlon th propri tor of a piece of land.16 Section
143(1) lik ~ 1,t pr.edaces' rin the Land Registration (special
area ) ordinanc S. 89 provides that the courts cannot rectify
the regist r in th case of first registration even if fraud
or mi tak i proved.

•••••••••11
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Landlessness was there ven b fore th coloni 1 administration
but the landless w re customarily contained like sawabove
th "Ahoi" amongKikuyu, but this ne system did not creat a
wayof cco odating them. Thosewhowere declared landless
ofcourse rai sed the cry about losing their land. Fro the
political point of view, the probl of landlessness c e about
because the coloni 1 dministration r cognised the proc ss of
consolidation and registration s an sset hich could be used
to reward the loyalty of the Kikuyuwhoalli d the selves with
the administration against the mu au insurgents. It as
u d as c paign to creat a st ble middleclass of politically
conservative Kikuyuwhowould becom a counterforc gainst
future r rgenc of -litant nationali , for they ould have
so uch to 10 in case of a resurg nc , that th y will consider
their position before eng ging in any vi lenc. Tho who re
r g1stered ownedth land and could defeat titl s of tho ho
ere not registered.

By independ nce t - in 1963 it a cl ar that landl sness
va cl ar probl , and so ething needed to be don about it.
Th tuation it i au -tted did not chang in post colonial
Kenya. T e question is hy?

As the coloniali sts r li d th t ind p ndence s net
they embarkedon an exercise of acco odating and co-opting th
Africans into eir syst especially th econo .c syst ~ct ~
of this co-optation ere tfie African lite ho could p rpetuate
and continue the colonial econo c nd political tr nds. Th
colonialists needed to do this becau th y well kne that a
radical reak fr t eir system could an alot of economicloss
to them. The 2nd world war had taught them that the Africans
could supplement themin production of food crops, nd also of
more importanc could produce raw teri Is for th British
industries, they allowed them to growcash crops lik coff e,
tea and ppr thrum. To enable th do the th y gav the inde-
feasible titles hich could h lp th get, 10 for develo ent.

The elite ar t on ho could be trusted to carry on this
exerci. h constitution hich w finally drawnby the lite

•••••• 13
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group for Kenyacontained str!ng t provision for sanctity of
property, so th t property was well prot ct d, it Iso gave
security of tenure to the judges J who ere basic lly whit and
these judges kept on applying the English law in r lation to
rights to land. Theell te ere permitted to get land in the
former \1 bite Highlandsllso that they did not have muchto complain
about. In this waycontinuity of the colonial ideology s
insured. Th landless peopl co plained ofcourse but nothing
could be done to them, since they had no rights in the land which
they cliamed to b theirs. t:his is shownby the attitutde the
courts had as illustrated by the following High court decisions,
the first decision is SELAOBIEROVS. oarGO OPIYO17
The plaintiff - Sela Obiero was the widowof one Opiyowhodied
in 1938. The de.fendantsOrigoOpiyo, sime Opiyo, charles esongs
and l~yasebe Opiyo, were sons of the plaintiffs co-wives. The
plaintif.f was the registered proprietor of an area of Land,
The defendants admitt d in vidence th t they had en on and
cul ivat d t e land since time orial, as such th y cliimed
under; custo ary law to be th ownrs. Th re was also an argu-
ent that he plainti.ff had got h rsel.f registered as th propri-

etor by concea nt or f lee repre sent tion of terial facts.
It was held that, even if fraud had been proved, the plaintiffs
title was indefeasible as it was a .first registr ,tion, and•...•.•n:IV

~hat section 28 o.f the Registered LandAct conferred upon a
r gistered propri tor a title "free from all other interests and•.
claims hatsoever subject to those shownin the register or
overriding interests. .: . 'Andthat customaryrights ar not
overriding interests and they cease to exist whenthe land is
registered and proprietorship conferred upon the holder.

As a result of this n injunction was given to restrain the
defendants, their wives, servants or agents from trespassing on
the land i ssued,

In the cond case of ESIROYOVS•. ESIROYO18 , - - ~ it w s
held th the ef ect of registr tion was to extinguish customary
land rights of tho whoare not registered as proprietors
"if the legislature want d the African customary law to be
recognised nothing could have been easier than to say so".19

••••••14
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the proble bove. It has n

rt vidence is n d d to prov
ne in co pliance it th vid ne

s. 51(1) court s to fo n opinion as th
of any n al custo or right. th

opinion a to the existence or such custom or
righ of p rsons ho 0 d likely to knowof
th exi nc ;if 1t d . s bl.

'I'M arg in the c of KI I
'EHUNY! ANDT S 23 ere adan J. di gr ed with J./

decision, by olding t t no x rt 1denc e bl1 ad th t
Kik u eu ary J.a eontai.n d th cone pt o£ tru •

JTh ea ent ah ad to u ld th decision in Esiroyo - - Esiroyo
" t customary rig ts r extingu1~ dpby t;- g or th .g1 :teE'? I

\

. __q~ WL~ {Q1Al: ~ oY\ S1P~}-~ t~
Land Act at reg! tr tion. hl faoae~ ~ Q.C .c,ce.v~ - . _,

Th inju 1e th n still remains. The leg1slatWe has tried
to 1 this pro 1 th t justic could be n to be don.
ost opl b the courts and th lawyer a being th

culpri t s of thi s ex rei of ndl1ng opl ar their land
ee u th court s.r t it exists nowis n w concept to the

•••••• 15
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'rican co
appli by
justice a

unity n s e
la'W}'rs is es ntially lien and does not refl ct

e ric un rstood.

The t s juri iction ( nt) ct y ng
court Act be VI juriaiietion in e rtain

pan eld r • t 1 gislatur ed at is
ld s could pply eusto hich st :fric n

In dOing &y ght ound of aeco t4ng
th 11y ntitl 0 r than ving
t at g n t th b c ground

ceo in the
bu di n t pro , y or

ace ho t r s proprietors.
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The gistr te juri ction (
. str t court ct by in rUng

following n w part:-

P T IlIA:

n ent) Act, nds the
t r ction nine, th

()
()

( c)
()

T n rici 1 0 n rship of nd.
Th division of or th dete .nation
of cotmctari to lan , inc1uding
lan ld in c
A cla to occupy r ark land.

nd.

d Act an

s, 159

that
ct. Th

'lh

d fin d in part
dispu s cov r d

ct do s not give
nd,
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The beneficial ownership of land ill include charges,
mortgages, ~rofits, easements and cautions that one might have on
any land.

The divi sion of land into snaller rtions including land
held in co on shall all be reffered to the panel of eld rs.
Thi means that other divisions of land or determination of
bound ries which are of a criminal nature are not covered,

The trespass to land in subsection D is civil trespass as
apposed to c:b1minal trespass. It is'therefore only offences of
a civil nature that ar.ecover d by the Act.

The land the Act ·dealswith is agricultural ~and s d fined
in section two of th Land Control Act, whether or not that
land i. registered und r the Register d Land Act•. In the Land
Control Act2 agricultur 1 land means land not within a munici-
pality or township or ark t, or land ithin th Nairobi area
or the municipality of Mombasa that is declared by the Minister
as agricultural land for the purpo s of the Act.

The land control Act defines agricultural land in the sense
of land holding. It de Is with subdividing or partitioning or
disposing of nay land held by a proprietor, Unlike the agricu-
lture Act which deals with the economic use of land.

Land in the gistrates jurisdiction (Amendment) Act deals
..-with land as defined in the Land Control Act, since it also

deals with transactions similar to tho cov red by the Land
Control Act they include sales, trans! r, leases, mortgag s
exchanges and partition of land.3

This is not similar to the Agriculture Act4 which deals
with promotion and aintenanc of stable agriculture.

Elders hav no jurisdiction ther for in relation to land
situated either in unicipaliti s, to nsor arkets. Because
they are not within the defination of land within the Land
Control Act.

. .•..••.. 18
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2:1 HI PICKONELDERSANDWHATLA ARETHEYSUPPOSEDTOAPPLY?

The AmendmentAct does not specify what law the elders
will apply in solving the disputes envisaged above. It is
therefore only from what can be gathered from the intentions
of the legislat~ye in passing the Act that one can find out
what law the elders are supposed to apply. Th answ r is
also fort comingwhenone examines the reasons behind the
legislatures choice of the Ld rs s the arbitr tors in
this land disputes.

The choice of elders as the suitable peopl to solve
the civil 1 nd disputes cameabout b cause from time
.~ ••.•.••..w,or1al, the settlement of disput s w s principally
done by arbitr tion and n got1at1on within the local
communityin the African society. Th proces of arrange-
ment of a settlement w s conducted by Iders5• In the
p~t, land issues w re taken to and handled by the clan or

6communityelders and not the la courts.

This show the position the ay it w s amongthe African
co unities.' To illustrate t is furt r, we can have a

how
look at so e of the African co UIdtie and -;:~ig the
si tua tion was.

"There w re no court institutions amongthe Kikuyu,
~_"' they solved their matters at hom, h r the.
father wa the modrator~ while clan matters were
solved by a council of Iders. "_ ari" (clan) affairs
were co-ordina ted by a "MbariIt council composed of _
all the initi t d males ho had attained eld r status."]'

Amongthe Luovocommunityw find th same situation.
"Amongthe Lue, a clan is called tt- - :oot".
Elders mad up clan councils and met frequently to
discuss clan affairs and to settle inter-clan
disputes regarding cattl and Land.,,8

The ba co unity had the kind of process. The elders
had to agr to any transaction in land and had to be called
to ake the boundaries to various land demarcations.
"All Kambaelders nowagree that it is possible for sons to
divide up their inherited land••••••••••••••• provided that

•••••••19
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r
elders in

d.eJmilrC:ation

In
In

•

abov 11lust t,
ncludi.ngland
rsant 1th custo

t
in eo
tr n n 1 r bis n \II insti ution s tb
court ic appli d law sed on Engli juri sprud nee, Tb
xisting in titution w s t: as possibl r tain d. Th

native insti t tion co po d of 1 ers were r tain d so that the
equilli rium could not b suddenlydisturbed. A society's W5
gives effect to th philosophy of lif of that soci ty and
people are t pe ce to e th t their philo sophyis bing given
eff ct. Th t is wythe tradition I institutions ere retained
to gi e J: ct to th philo P y of life or the n tiv e.
Cu ary la r J:lected their philo sophyof life so ha to b
retained. Slowlybut surely cueto ary I w w s erod d esp cially

10 .by the r pugnancyclau. Noserious t pt wasmadeto codify
custo ary law, nd the eurp n bark d on "civilising"
mission whichba .cally tr ined rican n tiv s to liv like
Europens nd learn th ir jurisprudenc. TheEnglish juris-
prudence import d with it distinction bet een civil and
crimin wrongs. T frican did not v tb1s d1stinction.
Tbi di tinction wa intro c d by t e 897 Ea t African

. 11ord r in council •

• •••••••• 20



- 20 -

t th tim of n cting the t red Land ct, cueto ary
Ind law s hel to b t1ngui ed s n s land den
djudic t d and r gister d. It ans that the rican custo ary

la was replaced by "superior" English land 18 t rgistra-
tion. All land as suppa d to b r gist r d and it h d to b
don hen miniat r direc d t t p ticular ar be
djudica

Tb r1c n in tution of djudie tion abolish d in
1967 iter aving und rgon veral r nov tion which h d the
e! ect of nglici ng it r nd or. The fric n court re
abolished d the in'tergration of ('ourts took place. The
tructur t t c e into i nc i the one in for ~ today.

Parliament stabli d Ig court and bordinat agistrat
courts. 11 court er to bud by 11 P ple irr specti v
of r c. The people ppointed to the courts r itb r
uropeans th Iv or 0 Uric ns train Sn test rn
y and n cc ily est rn juri rudence. So they ppli d

pro'i ons ot i d Land ct with re ards to land hich
d be n r i er d nd djudic ted. The courts p nt d e

unr liar f ture s, and to so e pl th 001 id s
t t lly and inco p ns!vely all n.12

It i fro t boy th t hu and cry aro ro t e
people 0 nowfoun their 1 nd eing governed by a s,yst 0
la alien to t • 'T0 who· n y co !ained are th on s

er acco odat und r c to ary law, but could no longer
od tea und r pravi .ons f th . egi stered ct. All

co laints r directed at the court ( c w r fo ign
in i u ion) nd wyers ( he w r .ned to apply 0 i
law hich did not r 1'1 et th philo ricans) • Th
agistrat jurisdict1.on ( endment) Act s p ssed with this

eo plaint in min. Th 1 gislatur b stow d jurisdiction on e
e1 r It g v jurisdiction in civil dispute only. This

t ere£ore ean th t the 1 i ture int nded th eU r tow rpply the 1 :w t t th Y_u d to tor th n c nt' £ th
Register d Land Act. 1 gi t i going behind the
provision ot the git r d LandActnd r stoning th position
to where it w s tor th r plac ment of custo ary 1 w by
English 18 as bodied in the ct. Th legislature h d to

•••••••• 21
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r strict. juri ic1;ion to civil disp tes only
one knownin cueto law.

auae th 1 are the

Therefore the law that the elders are going to apply to
th 1 g1 lature pick on lders d llberatel

t ·t .1th customary 1& and t y
tra i i n <.1 lv disput S in the co unit! s
c p n d about th injustice of t e egistered

r1cans.

'fe panel 0 of a Cha1rman,iho 1s to
e1 er a District offic r, r ny 0 er person that the

Di r1ct e . sionershallppoint. The person. appoint all
per uno no 'previous conn c ion with th"1ssues "\in

eli put.e, and t 0 or four elder gr dun by th parti

,The chairman will cause written record cent ining the names
of t.h b rs who to part.., th land. cone rning which th
1 au a8 r i , th various i ssu s r and the d c1sion
ani v t.. !lus cordshll b gne by ch 'ber or th
pan 1, aft. r which it 11 b filed in the Resident gistrate-s
COUl" •

The court has power 'to dify or correct riled cord 1n
SQ.IUe &pects. It can rem!t, record to the panel of elders

'"'
u.pon such t 8 a it think £it. I t can t asid th record
on various groun s llich inel c rruption. Final.l court

lIon r quest ant r jud ent acca ng to thedeci n of th
elder i no applic t on 1s madewithin tllirty d ya 0 receipt
by the applicant of notice of Ule filing of the record. Upon
judgement being nt decr e II £Qllow 0 ppe 1
lie fro that decree c pt in tar a th d ere is in exce
or not in ccordanc with th decision of tb n 1 of ld rs.

II
,

r th 0 going it is cl ar that th decision of th
panel 1: ld r i not 1nal. Tb co t still intains a

pent ry rol ver e 14 rs d cision. 1! p Uee are
gi.ven 'thirty days ithin wbich to ppe 1 if they are not ti-
s£1ed with the d cision arrived at. After this the court gives

••••••••22
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deer e
or or ot

cr

c II ng on excess of t. d ei on
i th th n 1 d ci on or 1
v •

To Act a p nt1y dr ft d,\tis If-contr-
dicting, nd un ork 1 It i 1£ d t ting
in it c u, c i 8 d t r -int.ro-

cing custo lYing c rt n land disput , so that
th 11 n la di d in th gi st r d Lan Act could be
circ verted, nc it 1 unwnted .nd un cc pta 1e to th

jority of Ieny n Th ndmnt ct ho v r .l<?a\Jf2S. lnt ct
the chin ry that aboli cueto ary la. Th R!gi t red nd
ct is 1 tt intact nd it full f:fect of boll ng

custo ary law. It ill b di:f:ficult to pply cu to to
land ch h 8 b n r ov d fro the re of custo ary by
n e lier ct of parl1 nt. Y t in judic tur ct her

th uree o:f 18 11s d, cu to 1s bordin te to
wr1tt n •

x u tive.
to b ppll , nc
t cultur 1 cont
not go1ngto
eusto 18 •

1 in f it contr dict
nt. sid s 1t i not Vi ry

1t do not d ln th cu to
la ha n v r be n codifi nd

erod d t of the cu to la 1t i
to :find p pl ell cony r nt wi

t 1nd p nd nc
co p1etion of t proc
courts for the sale ot
judic tur ct nd t

dir cted 1ts tt ntion to
tion nd unific tion of

nation 11 hi re It d in th 1967
gistr t '8 court Act.

e s courts ct d in s ciai und r custo ry
law 1n r 1 d to Landh Ldunder custo ary Tenur .13
Cu t to pply to 1 nd h ld under customry

nur i •• land hic ha 't n ov d fro. the r lm of
cu y t proc s of Adjudiction, consolidation and

gi tration. T et:f ct of th gi r t jurisdiction ( nd-
nt) Act is to pp1ycu to y la to all civil land disput
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Amongt Kikuyu, for one to bec e an elder, h d to b
initla d, t r which on t into he arrior g group.
The elders then terminat d his warrior rvlces an a tt d him
to a group of junior Id rs call d "11 a". The next st ge of
1 rhood \II s h n hi son w s c1rc ci d. then aid

at t 0 at ges, K1 timo" nd "Athuri respectively. Th n e en
individual d pending on circumst nc s paid a f e of two goa s
nd then got 1n 0 th·t prop r. Thus co ng or
Id r. si n of Ider 00 , th Y or ng nd c rried
lackcned stuff. I t big est author1ty 1n nd at d i th

judicial po r 1

on Gusii co unity th Iders r call d "Chi uret1 •
For one to e recogni sed an admittd into t el ss of "Chitureti"
one had to h ve any 1ves nd ther fore any children. Hehad
to b r cogni d in th co unity as a an 1th good 1 d r p
1n his e and t er or d 1nt 1n high nd rd ot

"sc pUne 1n his ownfly. tur ti 1 r must have
ttained an ge wh re p pl r ct d th for 1ng clo to t

ance rs an th for t t y 1d d to b co pli d 1th
since 0 :£ nding t C01.l d b tant ount to of ending the ancestors.
T y n cust ary law II nd th r ore di ju 1c using

2c ato y w.

lth'th P vail1ng soc1al circ stances it i difficult to
v e tr ditional in t tutions. Condition r no long r

fi r 1.1
v ura le for opl to 1v u to scarcity of 1nd;

eo le go to school institutions which t aeh th to 1 d the
w ern kin 0 1f. Youfin th t eople look at t lit as
n tural ad a 1 th eld r ": as earli r kno n
landed illiterate old en. As suc th do not co
r spect as they u d to~ Dueto the administr tive hierarchy you
find th t 1 is c nt-c or oth r ni rators

and out s eld s 1n c of nything. 1so du to h
litic 1c1rc st. n e s, it is the embrs of p rl1 nt who or

iten t n not fro elitist cst co d Id r-
p, r a1 th con t it is rich peop1

at 1 rs. These p ople do not kno alot of
cueto ar 18.

••••••••26
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Since customary law has never been codified and our institutions
of ~earn1ng hardly ever refer to it. Right from a kindergarten to
university one only learns about western civilisation and associat-
ed matters, which eans that customary law which the Act intends to
revive has been more or less don away with and the present kind
of "elders t in our communities are at a disadvantage of applying
customary law.

Even if it were po ssible to find undisputed elders, in some
communiti s, 1.t is quite posaible that they will ~ot ha~ the
expertise that they ought to. Humanmind fades with time.
ThroughOUt"·ih co~nial ru~e and ven the poat indep ndence period
customary law had been pushed into the background meaning it is
only very few peop~e who might still be conversant with it. Also
since i thas never been' codified there is no source through wlU.ch
one can refresh hi.s memory.

In some communities esp cia11y the settler community, it will
be quite difficult to pi.ck out who the elders are. The settlers
especially the European settlers do not have elders who know their
customary law. The Act is meant to apply to all peopl of Kenya
irrespective o:f race, otherwise it will be unconstitutional:
6ustomary law of the Europeans it is submitted is statute law, which
means they wi~l have to apply provisions of the Registered Land
Act. Howevr there are A£rican s who li VEt amongthe settlers. Thesa
ar especially the squatters. The problem will arise when a dispute
arises between an African and a European. This prob~ettl. is aSB)ciat-
ed with the problem of borderline cases, if a dispute arises between
a membe~of ane cOl!lf.4unity and a memberof the other co un! ty
(tribe), who shall be the elders in this case and which customary
law shall they apply? This kind of situation is bound to occur in
are s which border each other and inhabited by difterent tribes.

There ar areas which are inhabited by membersof various
communities who obviously have different customary laws; These are
areas like Kapkangani in Nandi District. In sucb geas it will be
dificult deciding what customary law is to be applied in case of
a di sputa ~ween a memberof one community and another memberot
a different community.

• •••••• 27
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Another associat d problem comes up in cases of land that has
been bought. It i not uncommon to find a member of the Kisii
communi ty 11ving among the Kikuyu community in the central
province. In case of disput between these two whos customary
law will be applied and who shall be the elders is ,it the
Kikuyu elders?

Under t e Act,
a to t e c oic 0

Either two or four

th pantd.e a to dispute
Iders. T' s is so und r

eld rs agre d upon by the

av got to agre
Section g.B. (b)
parties".

e.lo\.e>t SThe problem that arises here is that parties are of an even
number. A situation mig~t aris where one party agrees on two
elders who h feels will favour him and the other party the

e, so that ther il be a deadlock in d cision •

If the parties do not agree on the choice of elders, th n a
district commissioner shall ppoint them. The district commisio-
ner in our country usually do not come from their local homes
where th y can kno ho are recognised by custom as elders. This
might lead to a situation where they will pick people who are
known either du to ealth or otherwise. There is also the danger
that a District Commissioner can impose som p ople on the parti s,
and if such a situation arises, the parties ill obviously feel
th t justice has not been done esp cially if the people cho n
are unpopular among the parti s. This kind of panel also chosen
by the District Commisionerrmay have the same features s a
court, where parties take no part in choosing the arbitrator.
The intention of having the parti s choose their own arbitrators

as good, but the Act does not exactly satisfy this intention.

The chairman of the panel of elders shall be a District
officer of the district in which the land is situated or partly
situated, or any other person appointed by the District Co isa-
ioner.4 The poi ers of' the chairman other than those of cauerng
a written record to be made and filed in the Resident gistrate's
court, are not defined. Is he going to have a casting vote in
c sa of a deadlock or is he going to act as a quasi magistrate?
If this is the case then we get into the bigger probl m involving
the basis of our constitution.

•••••••28
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3:2 T P

Qf' 'P )
se];>ar"ationl! .fir t propound d by
It vi of gOY rent

tur • tb ex cutiv judiei
m s placed uponch c s nd

prey t t bu o£
of rule¥' It _VQUO tltlrere

1 not 0 or
t e t .S 0 vernm nt (b) T tone
ent t control or int rfere w~ th th xerci·

function by ther org n g. t the judiciary uld be
independ nt of th cuti v d 1 gi ture. (c) 'l'h t on organ
o£ goy rnment should not exerci the lunetio of th oth r.
Cony, nient though it m be to divide th ain org ns ot the

V' nt into· thr t the appl1c tion 0 the doctrine rietly
i not po s ble sp ci 11y in modern goy rnment sy st s. In
En lan £ n nc it ba c 1.1y e ns n independ nt j udici ry.
The ca a lies to Ken a h re it i not po sible to keep
the legislat e and the executive trictly par- • lnde nd ne
of e judie! y 1 v~r strived t, sinc it di n s justie
and giv e i f n1"J:' tiv etion, it 1s b lut ly

portant t t 1 ns ind nd nt fro oth the ex cutive and
the legisl~tur •

In Coloni 1 Keny ther ~s no strict paration of po ers
b tw n to ex cutive d th judiciary. District otti r could
t t es judicial ork. in pen nee however i t nc o£

the p r tien w r aU d and we tt ined ur ind p nd nc on the
e tminister d 1 011 titu i n, lich obv'ously amboi '"the

doetrin 0 para ion of po er-s, It h r mean th t P
tion of po rs 1 constitu ion 1 cone pt. d should not
t prdwi •

On o£ th purpo s of intergr tien of courts s to
e cour i elUding th subordin court n intergral p t

of judiei i ndent t II 1 v 1 £ro th ecuti ve
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Di r1ct offic rs and District C ssion rs form part of the
governmnt dmin1trativ a.chin rye ing administrator th y
f 1 un r th ex cuti v bodyor th gov rnment. During th
col ni 1 rule, t e inistar tor 1 perro d th judici 1
duti ci 11 in t 10 er court Th int r~rat1on of the
court in 1967 abol1 d this kind of ex rci w clearly un! ir
and unjust, b cau th dministrators u d the courts, 0 oppr ss
t e p ople in ord r to th 1r dmin1trativ workeasi r.
This 1 d to a t tion wher ople th court c of
oppr ssi n ther t n t mp16 of justic •

By makingth Di ict of ic r th chunn of th an 1 of
eld r J Th ct 1s d f t1ng the v ry urpo of t ind p nd nce
of th judiciary. It is in tfect unde ning th int rgrity of
tb judiciary. T i so ecau gistrat whois b tter
ver d in th law is r laced by another public offic r. th
di trict offic r ho is not w 11 var d in th law.

h Ld r to pply customary la in solving the
land disput th t Y ari • So th Legislatur anted to ~ lee-v
out t i trates sine th y ar not well conversant with
cu to 1 1 T district offic rs are also not w 11 conv r nt
it it oft n tb n not, t ey d not hail fro th

di tr1ct'" in ·hicb they ax- o:Lficere. Tho leg! slatur howver did
not intend that th chair ns duty was to act in a oapacity 11k
t m i tr te, 11 b is ppo d to do is to ff'ieiat and
cur co d to b written. Th pr ctice y ho v r turn out
to at th district offic rs will bstitut thei.r ownjudge-
ent ft r 11 tening to w at the Id rs ave to say. If this

turn out to b th case, then th district officers will be
cting a gistr s in ,civil nd di p T 11 w d r-
n th i.nd nd ncr judici nd ju ic nvi d

y the legi tur ill not chi veda Thi c n conel d
fro t colonial ri nee as outlin d bove.

Th di tr1ct oifie rs should b 1 t out of th whol ex rei
Tie U J t 1ng th ci 1 and Utical cire nc s

"prev Ung in th country, the district offic re ar th lit who
re regarded in society as people whoar wiser th n th illiter te

•
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or semi-illiterate vast majority of the population. Theyare an
arm of the governmentso they import to the people that fe rand
awe that they have for the government. This means that the people
are going to treat the decision they give with that wand might
not criticise it. Whichmeans that the district officers shall
then becomem.agistrates. This will be bad because they do not
knowcustomary law of the area in hic h .they are di strict officers
which they can apply. This will again defeat the aims of the
legislature.

J: T' E COURT'SPOWERSOVERTHEELDERSDECISION:

Under section 9 (c) of the Magistrates jurisdiction (Amendment)
Act; The chairman of the panel which decides an issue shall cause
a written record to be ade and further cause it to be filed in the
Resident gistrates court •

.The court has powers to dif'y or correct the record, 0 set
it aside in c se of' corruption or misconduct. In this case the
matter shall be heard by a newpanel of elders. This being so 1f
t e court has not entered judgement.. Fro the Act it looks like
the only e od of' appe 1 open to a dis titied party is n
application to the court ithin thirty days. So that a n panel is
set up to listen to the dispute. Th re is no limit as to ho many
applications or where the limit to the applications shall be.
This means that hthere could. be a big numberof' pplications, with
no limi t. This will lead to a lot ot time passing before a land
dispute is f'in lly settl d, and also any panels being set up
whichmight exhaust all the recognised elders if' any.

T elders 0 ing to the conomicclimate prevailing in ou,
society hav to be given SOMer uner- tion. D ys are gone when
a pot of busaa af'ter an elders decision was suf'ficient. The n w
producer relations hay mademoneythe main media of' economic
transactions. So it means tlUlt the elders will have to b paid
in monetary terms. then will eet the costs of' the suit so that
the moneygoes to the adjudicaters? or from which fund sh 11 they
be paid. The Act does not makeprovision for this.
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S&

dju ic tion, con lid tion and gi tr tion d 1 n
co odity which could bon d, ortgaged or sold. Th r t re
pro tor ot nd can 11 t ir nd th ir 1 i •
Sit tiona y i propri tor Id hi 1 nd to
1 • The Id r might th n decid th·t cu to ·ly th nd
belong d to oth r bers ot his co unity and as such th propri-
tor d no right of . lling th t pi ce ot land. t r dy th n

11b vail bl to tho cu tom ily entitl d? Shall th on
ho has bought th land b jected trom it? nd if so t 0 whom

eh 11 he rec v r his on y? Can 0 cu to rily entitl d r COy r
from the r gi t r d propri tor mo y civil d bt or hat co -
p n tion 11 he giv th ?

The s n d any 11ht on t boy prob
ct ver sine th introduction of t m rk con y

en a an th transfor tion 0 nd into m rket bl as t,
du to t c t t du to popu tic pr ssur pol
d out of h ir 10 n purch d 1nd r, id d
s provisions of t R•..gi ter d ct w . c

indi le s; ny p op ve ght lane
r gi red nd d fa t d th rights

nti t d n Ld r rol is 0

shed" rig ts.
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Act.7

The 0 er po
t t th Act·

ta ut
yen s i th

lic ill co up du to t
t con radic ion ith

n tAct t it
nd th agi stra t s court s

The 1967 gistr t courts Act a ol1sh African courts hich
u d 1with The Afric n Cu to ary Lawdisput • In r ting
a unitor court sy t ,th Act pr rv d custo ary la in ction
tower claim und r cu to ry law er defined to be int r- li
"Landh ld und r customary T nure". ning th t customary law was
me nt to pply in claims of land h ld und r cu to ary T nure.
otcourse th 1 nd r movd trom th pervi w of customary t nur as
to b gov rn d by provisions ot th gist r d l.and ct •
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The ffects of Magistrates jurisdiction (Amendment) Act appears
to be that it applies customary law to civil claims on land as
defined in the Act, irrespective of whether the land is held under
custom ry tenure or not. In so doing the Act renders provisions of
section two of the magistrates courts Act in relation to land
u eless.

The other Act that I shall tlook at is th~ land Control Act.
One of the ar as in which the elders have jurisdiction is in
connection with the division of, or determination of boundaries
to land. Th land it refers to is Agricultural Land as defin d in
section two of the Land Control Act. In the same Act, it is
provided that some transaction specified must get consent of the
Land Control Board or else the transaction will be null and void,
or if the Land Control Board does not giv consent within three
months, th transaction will be void. Among the transactions that
require the consent of the Land Control Board is the division fof
land into two or more parcels. g The Magistrates jurisdiction
(Amendm nt) Act also gives jurisdiction to eld rs in connection with
inter-alia divisions of agricultural land. These two Acts are at
variance. Does it mean th. -,after the elders hav made their
decision in connection with land, then the Land Control Board shall
give its con nt? or the elders decision is final? if this is
the case, the Land Control Board work shall be rendered useless.

The Act as passed also introduces hat would look like discri-
Dination laws in our land law scheme. The Act covers agricultural
Land as defined in the Land Control Act as meaning inter-alia

S 2: (a) Land that is not within
(i) a municipality or a township ••••••••••••
(ii) a market.

~he Act will not apply to areas in a municipality or a market there-
~ore. This m ns that land within a municipality or a market shall
Ie governed by statute law while customary law shall be applied to
Ither agricultural land. Th refore a situation will arise whereby
n individual who owns land bot within and without a municipality
s governed by two different lwas, customary and statute•
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Thi absurd results co e up du to the fact that the Act
was .just an am ndment to one statute governing land i.e. th
Register d Land Act in K nyal 1so1 tion fro all th oth r
Land A • It i as a r "It of this that one c n saf ly argue
that although the Act was passed with v ry good intentions it is
not going to chieve alot in solv ng. By conc ntrating its
a,ttention on th egist red Land Act,jjhe legislatur forgot that
there wer othe xisting statutes that were being contfadicted.
As it is also the Amendment Act defeats the aims with which the
Regi tered Land Act was pass d.

Land r gistr tion is bas d on th Torrens syste , which was
to th effect that the Register is r ection of what is on the
area cov red. It is a tru picture of what is on the land. The
elders ar going t d clar custo ary rights which do not appe r
on t e register. Once the custo ary rights have be n declared;
There is no r quir m nt on the ct th ,t they should be incorporated
in the register. This means that the register is not going to be
a true reflection of what is on the ground.

De spit this, th Am ndm nt can be seen as a step forward in
our land law in th sense that a person who is customarily entitled
cannot b viet d from a piec of land for the ere fact tht his
rights do not a pear on the register.

From th above it can be safely concluded that the piecemeal
amendment Act as presently drafted may not work snoothly. In the
next c apter I shall give or sugg st alternative w ys in which
the env sag d injustice could have been solv d.
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SUGGESTIONS AND CONCLUSION:

In this paper, I have tried to illustrate the good int ntions
with hich the gistrates jurisdiction (Amndment) Act was passed
and I have also md an attempt to sho that the Act as enacted migh~
not chieve the oint ntions with hich it as passed. This is due
to th w akness and loopholes which are bound to defeat its
reaUsation of the good intentions.

Th AmendmentAct was aim d at solving the injustice occasioned
by S. 27 and 28 of the R gistered LandAct. These section had
the effect of extinguishing customary rights in land as soon as a
piece o! land is registered under a sole proprietor following the
adjudication and consolidation proc sses, As result of this
manypeople whower otherwise customarily ntitled could b evicted
f'romtheir land as trespassers du to th f ct that th ir rights did
not app ar on the register. This was th unfair situation hich
had to e corrected.

In its wisdo the legislature tried to solv the provlems by
passing the magistrat s juri sdiction (Amendment)Act which veats
jurisdiction in certain land disputes of a civil nature in a panel
of eld rs. It is hoped that the elders shall apply custo ary I w
which will restor t e customaryrights. that those who
rights ahad be n extinguished by th Registered LandAct could

ve th re stored.

The Act howeveris a peice meal modification of our Landlaws
which just amendsone statute in the coun ry in isolation from all
the other statut s. As a r sult of' th' it contrav nes other
statutes which it do s not r peal but ar still effective. Also
by amendingthe agistrate courts Act, it inCidentally go s b hind
the Registar d LandAct and defeats the aims with which the Act
was passed. TheRegist red LandAct was passed with an aim or
creating uniform law governing the holding of land in the country.
This was necessary at ind pendence so that we have a unit d nation
with one uniform law. Th register to be introduced was to be aon
true ref'lection ot wh t went on the ground in r lation to any
piece of land. This law J owever ved unfair b cause Kenya s
it still is has various ind genoua communities ith differ nt
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cu.lture and necessarily different ways
views in relation to land holding. Law
reflect a peoples phillosophy of li£e

f li£e and different
to be acceptable has to

The intention was that the lD<1.gistratesjurisdiction
(Amendment)Act wil~ have different laws of the various communities
applying to them. The Act was passed h ever h s manyweakness s
and mayprove unworkabl•

There are other w YS:"1in which the problem that the Amendment
Act strives at solving could have been solved without the conflict
with other statutes.

Onemost obvious waycould have been by modifying the Registered
LandAct or someof its provisions so th t the at could nccomodte
the customary rights that it abolishes, since this is ~/hat brings
about the injustice.

One such modification could be to makemore effective use of
the provision to section 2g of the Register d LandAct which
provides thus:-

ft ••••••••• nothing in this section sh 11 be taken
to relieve a proprietor romany duty or 0 ligation
to which he is subject as a trust e".

What should be solved is the question as to whothe trustee envisa-
ged in this section is. T e egister d LandAct does not say what
kind of trust the egistered LandAct should or deals with.
~lether an express tru:.st, or an implied trust. section 126 of the
Act states thus:-

126(1) "Aperson acquaz-angland, a lease or a charge in
a fiduciary capacity maybe described by tha
capacity in the instrument of cquisition and i£
so described shall be registered with the addition
o£ the words " as trustee" but the register shall
not enter particulars of nay trust in the register".

(2) " n instrument tihich decLar-e s 01" is deemedto
declar any trust ••••••••• maydbe d posited
with the register for safe custody but such
instrument or copy ~ 11 not form part of
the register or be deemedto be register d •

(3) 'Wherethe proprietor of 1nd ••••••• is a
trustee, he shall hold the samesubject to any
unregistered liabilities, rights or interests
to which it is subject by virtue of the instu-
ment creating the trust, but for the purpose
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of any registered dealings h shall be d d to
be the absolute propri tor th reof and no person
d aling with the land •.•••••• shall de. d to
have notice of the trust, nor shall any breach of
th trust create any rights to indemnity under
this Acttf•

From th1 s section it is clear that particulars of the trust need
nOt appear on the register. At the sam e any registered
transaction can proce d without notic the trust wher parti-
e 1 s do not appear on the regist r. For the purposes of any
register - c alings, the proprietor is deemedto be the absolute
prollr1etor. Breach of th trust does not ere te any rights to
indemnity under the Act.

In t Kenyansltuati n most registration are done without
th addition of the ords .Ias trust eft as the Registered Land Act
r qui es, Thi is because th rust that could be added is
the Engli trust. Cus y ri ts are not reeogni sed in
regi t.ratl.on whic is asically don as to put land on the
Englisll jurispru nc. Th !.f'rican trust \1hich should nave e n
~ndicated has not been rec gnised in legal circles. Thi is
b cause t register d Africans u1 ve ld the land on trust
since th y re so ing on . 1£ 0 others ho custo ily
entitled.

n th courts r alised the injustice created by the egistered
Land Act, they tri d to imply a trust, where person is registered
as sole proprietor in land here others are customarily entitled.
The trust th y used however wa a constructive tru t in t e
English n •

A constructive trust as we shall e is impUed t the discre-
tion of 'the court wh1c it impo s wh n 1 t £ee~s if just nd
fair to 0 so. As such those entit d to rights in land cueto arily
coul.d not get them through the court process as of right. but it
just epended on the discretion of the sitting jUdge.l As such
not all peop r sati 1 d. .tbat as actually needed was a
s1tuation her all tho sa customarily nti tled could h v their
rights recogni sed a of rig t. hat n ded as custo y
trust. Nowhereis a customary trust recogni d nor ways defined
as to howit can be creatied. This is hat should b defined in
Act, because trusts have to b creat d in a definate way, or
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else ey fail.

A trust simply ted 1s a transaction whereby, one party
e1ther d clar s· It a trus of hi ownprop rty, or
g1ve hi s property to another perS)n ho then holds 1t on trust
for a third party called tb b neficiary. ! one whohold the
prop rty 1s called th trust. trust 1s "an equitabl
obUg tion, bbiiding person (who i e 11 d truste) to d al

th pro rty over hich has control ( blch 1s called trust
property) for th b n fit of son (c 11 d the b n f1ciaries
or cestui quo trust) of h m y himself' b one under anyone.,
of whom y nforc thobligation'"

cl ssir! d into :-

th
ere cpress dec ion of'

1S VElsed. A can deelar-for or convey 1 to C- -n s· p. 58 trusts
strict y be olio.

1. EI;I"nr'e

pro

t

2. Resulting t usts - r, 1 rc cxpr-e s trust fails, the trust
prop rty co e ck to a r ~ ing tru t, or
t e court 1mp~yit it pre s w t intention
oft e t r as, like re th settl r pro i ed n y
for pure lase i the p.op rty in th n e of anot r.

us this 1s an i plied trust.

e

J. Con cti v tru
construction of
o t own rof
that s will b ju and J.' • •.

t natur thn ul.d a custo
t d to an p s tr :t in

e strict 0 all s folio d i
trust . tb store 1 p,ro1oe~·tV.

cUon 153 0 th 1925 0 propert

s - This kin ot t is po by
ty, lITe c 1~ of the 1nt ntio

perty b n r h co f 1

y
ct of nglan

It c n ot b
ec u th r
cr tiOD fof

di in

tru t take
gli sen
g n 1n t

S. 153 (1) b" declarati n of trust reap c ng an lan s or
nr inter st therein must e if', sted and

proVi d in ti signed by ern ho is
able to d clare ch 'trust, or by his ·11"•
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S. 153( 1) cAdi spostion of an equitable lnt re st or
trust subsisting at the t1meof th dispo-
s1tion must be in writing signed by the
person di sposing of th sameor by hi s
gent thereto _la fully authori sed in
riting or by will".

This Act howeveris not applicable to Kenyabec use it w s passed
atter the reception date. Section 126 of the Registered LandAct
provides that there is no obligation to register any trust in
respect of land or its d tails. So 1£ a trust exists it does so
outside the statutes. ction 163 of the egistered LandAct says,
incase ot the Act being silent e look at th commonlaw,.

In this c se w cannot resort to common~w. There are
formalities in section 3( 3) of the law ot contract (Amen ent) Act
of 1968, which provides that an unregistered instrument e n operate
as a contract in connection with land it must be written and signed.
Further action cannot be pr vented only by re son oof bsence of
writing 1f' the third'-party has partly performedhis contract. or if'
is already in po sion of, or continues to be in possesion of the
property in perf'omanceof' the contr ct •.

In the case ot the Regi tered Landct nd using th fo 11ti s
of the la of contract (Amendment)Act, it cannot be argued th t
there is r gi stered instrument which can operate as a contr ct.
This meansthat there is nocontractual relationship betweenthe
regi stered proprietor and those whoare not regi stered •

•....

t should h ppen theretore is to enforce or legali a
customary t trust. This can be done by ending ction 27 and 28
of the Regist r d LandAct. so that they embod.Jth sen th t ny
registered bsolute proprietor in accordance with Act whoserights
have b en cu.stomarily ascertain d holds the pi ce ot land on trust
tor all thosa others w custo ily nti tled, so that the
r gister d propeietor is bde ad a trustee for the others. By so
doing .there shall be a statutory trust whichwill be ase rtained
using custo ary law. It shall be trust "sui generis" which e n
be call d a customarytrust. Section 28 should be re specifiC
and define,. ,_the trust e it envisag s in tts provi so. T d tails
of the trust need not ap SF on th r g1 ter, but section 126 of
the Registered LandAct should be supplemen'ted so that it c1 arly
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states that the customary trust in section 28 of the Act, Shall
b ascertained in ccordance with customary law of the area in
which the land is situated..

The other way in which the problem envisaged above would
have been solved, is by enforCing properly and strictly the
provi sions of section 28( b) and section .3O(g) of the Regi stered
Land Act.

The indefeasible title conferred by section 28 is subject to
leases, charges, and other encumbrances shown on the register.
Subsection (b) of section 28 provides as follow :-

S. 28( b) "Unless the contrary is expressed in the
regi ster, to such li bili tie s, right sand
interests as affectt the same and are
declared by S. 30 0 thi s Act not to require
noting on the regi ster •••

Section .30deals with overriding interests which do not require
noting on t e register. Section JO(g) provides thus:-

s• .3O(g) The rights of a person in possesion or
actual occupation of land, to which he is
enti tled in rights only of such po sse sion
or occupation, save where inquiry is made of
such person and the rights are not disclosed."

Therefore a person in occupation or actual possesion of land has
rights hich cannot be defeated by provisions of section 28 of the
Act. The overriding interests in section JO{g) have actually
acquired legal sanctity by virtue of the fact that they are within
a statute, and as such are not subject to interferance or disturb-
ance such as eviction, save when inquiry is made and they ar not
disclosed. From this one can conclud that cases like Obiero -v-
Opiyo and Esiroyo -V- Esiroyo were wrongly decided because they
did not properly enforc provisions of section 2S(b) and S• .3O(g)
since the people declared trespass rs were in actual occupation of
the land, and there is no evidence that any inquiry wa s made and
they failed to declare t eir rights. The courts wrongly maint ined
that customary rights are not overriding int r sts and they cease
to exist when the land is r gistered and proprietorship conferred
upon the holder. Most of the p ople raising complaints are those
who are in occupation or actual possesion of the land but failed
to be registered since they only proposed one person among them

•••••• 40



- 40 -

to be registered as the proprietor. This cases are Jlikely to
occur in family cases, where you find one memberof he family
registered on behalf of all the other members. The rights of these
people can be catered for by enforcing section 28(b) and 30(g) of
the Act.

In other cases where those whoare customarily entitled are not
in occupation of or actual possesion of the land, then the earlier
proposi tion of a customary trust could be used.

To establish those customarily entitled in land. The court
could compel elders to comeand give evidence in court whena case
arises where customary rights are contested. This will be treated
as expert opinion so as to help the court form its ownopinion lii th
regards to custom and rights within the perview of the evidence
Act.4 The other possible solu.tion could be to have special tribunals
for cases involving customary law, so that a calibre of customary
law experts can be created whocan handle customary disputes. These
experts must be those whounderstand the customs of an area where
a case comesfrom. It might be wise to appoint third class District
Magistrates or make their courts customary law courts where a
panel of elders sits and decides these cases. This will be
conveniently done if section two of the magistrates courts Act is
amendedto give roomfor more claims under customary law. Also
~his will be workable if' the Registered Land Act is repealed. This
will lead to two manycomplic tions again.

In conclusion I would say that the peacemeal amen nts and
modifications of the land statutes shall not do. This is because
due to the imposition of the newand essentially alien land law
to Kenya, manyproblems h ve arisen. In 1968 for example the
group representative Aet . ad to be passed because individua.l
proprietorship was found unworkable amongsomeLndegenoustribe s
like the Maasai. The Magistrates jurisdiction (Ame~dment)Act is
another piecemeal amendmentwhich tries to go behind the provisions
of' the egistered LandAct, in a bid to restore the situation to
what it was before the alian land law. But we h ve seen that this
piecemeal amendmenthas also got its owncomplications which results
in more confusion to the already confused realm of land law•
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hat we need is a co plete law r form, which should have
law re1'ormcommittee, which should asses all the land laws, by
this I meanlegislations and comeup with a complete new
codification of' land la. This co ttee should work in such a
way that it brings out a w that reflects the socio-economic
circumstances pr vailing in the country.
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