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INTRODUCTION

Kenya has opted for the free enterprise economy. At present there
are no laws limiting the amount of property a person can own,
may it be agricultural lqQd; commercial, industrial ~ any p~

type of property. Since the society is one of private ownership,
much of the law is taken up with the protection of property
rights. This protection is the core of the present work.

Individualised property in the free enterprise concept is a
recent phenomenon in Kenya. The traditional African societies
did not conc~ive of property as being capable of ownership as
such. The European imperialists came with the concept of private
property; introduced it with all other aspects of colonialism and
beque~hed it to post-colonial society.

Therefore th understand what we mean by the term 'ownership'
we have to borrow ideas from English jurisprudence. Unlike
Roman law which makes a distinction between 'dominion' (absolute
right to a thing) and possession (mere physical control), English

~risprudence read the conception of ownership as an absolute
right through the development of possession. The emphasis is
a~G ship ~~1f'IYfi\r.:,ghnSelsi nit (the right to possess). English
Jurisprudence will thus identify o~mership where a person has
a power of enjoymerrt; a right to exclude others, power to alienate
intervivo~ or charge as securit~ and the power to leave a thing
by a will. This, however, does not claim to be a clear defin~tion
of ownership. Indeed even the most refined legal analysis cannot
yield clear criteria by which ownership may be identified, for
ownership is an abstract term which brings together into one

~Ie all the rights "and interests a person has on a givenb

subject matter of owneEship, may it be tangible or intangible.
The writer does not intend to dwelve into the various definitions
of ownership, and the controversy that follows each, for that m
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may not be rewarding in the context of our present work. Suffice
it to say that the terms 'ownership' and 'property' will be used
interchangeabl,ly and synonymously throughout the discussion. But
in each case the reference will be to that bU~le of trghts or
interests a person 'possesses' or 'holds' on a given subject matter
which are capable of getting legal recognition and protection.

Section 75 of the Kenya constitution (Act No.5 of 19~9) talks of
property of any description and interests in or right over property 7

I

of any description as the suhjfct of protection. This is a
wide reference~~~ includes not only tangible but also intangible

~fVJU- t9-0-LOOAR?r~ WZ--{(k-CsJt.j1w-ti't:u H~ ~ ~!.ef>w~iJ.J,{Or:.f'Q£a..t~~
propertie~though mention will be made on intagibie properties

/frrw' 'lk>-' 6I!; - ~ 'te4 q-'r! 31 ~ I i#
when and if the occassion demands. But in the main, the range of
legal regimes to be analysed are those laws which facilitatef
protection on tangible properties.

The ~rtempt in this analysis is to answer the following questions
in the order stated; whence and where did the idea to ovm property
individually at the virtual exclusion of all. the others originate?
How did th~idea come into Kenya, or, is it a phenomenal feature
of African Ownership pattern? (Chapter II). Is the concept of
private property and the protection accorded to it compatible
with the aspirations and socia-economic factors of an Independent
Kenya? (Chapter 3)

In attempting to an swer these questions the writer will try to follow
the traditional discipline in legal writing. However the paper will
not suffer extreme compartmentalisation of academic disciplines
which is the hallmark of traditional writing. The dynamics of an \~
underdeveloped country like Kenya forbid~ such strict compartmentali- .
sation. Secondly, for a rational analysis of any institution, it
is necessary to see it as an integral part of the whole - the whole
in our present case being the socio-economic order on which the
concept of private property rests - and not as a separate mndependent



entity. The truth is the whole. The truth about social order in an
mnderdeveloped country like Kenya must be persued by probing how it
got to be what it is s . and what it does to the people whol live
under it. The institution of prdvate property will be subject
to this scrutiny in our work. The legal forms will be analysed
to reveal the substance and the substance here means the exp~tative
socio-economic and political relationships that underly the legal
theories of bourgeois legal systems. This ties well with the
constitutional theory which is the subject of the present analysis.
This then means that the analysis will not be a purely formal
analysis of law in the sense Hans Kelsen presented his 'Pure theory
of Law'. The~~ connection bet~een law and political
order will be honoured and be accepted as a living reality.

Chapter I deals with the origin of the idea as presented to us by
the philosophers from the citade.l of free enterprise system.
Reference will be particularly concentrated on social and legal
thinkers. But attention will be drawn to thinkers elsewhere (
(particulary maxxian writers) when their explanations seem illumina-
ting either by way of contrast)or as pointers towards the possible

}

solution of questions as yet unsolved in Western Writings.

~~
Kenyas' pre-colonial economic,~will be examined to show the attitude
of Kenya~ twwards property holding. This will too help to show how
the imperialists managed to impose their jurisprudence inorder to
int~duce their ownership conception which would help to further
their economic objectives. Once they have succeeded to do thi~
we will examine how.the colonial political economy worked to
produce the ownership pattern beque\hed to post-colonial society.

Chapter II will aim to answer the question of hOYIprivate peoperty
is protected within the political and legal order.'
The period under examination is the first decade of . d dIn epen 8110P



(1963-1972). We will examine the attitude of those leaders
behind policy formulation and the judicial interpretations of
legal provision which guarantee the sanctity of private
property. At the end of this chapter, it will be clear how far
the principle has been respected.

Chapter III is the concluding Chapter and seeks to answer the
question whether the concept of private property and its protection
reflects the aspirations of Kenyans or notjandhow appropriate
it was to have incorporat d the pr~ciple i~nstitution at 1
the time of independence and continued to maintain it after
independence. This will be viewed in the light of the majority
of Kenyans'~ expectatiolliand the socio-economic factors existing
in Kenya by then. For an objective analysis of any social
order}one has to go beyond the premises of the social order
under investigation. One has to take a standpoint which is
intellectually outside that social order because the premises
of that social order are encumbered by its values. This way
one can have a critical insight into that social order's
contradictions and hidden potentialities. In this paper,
and in particular this chapter, it is from the standpoint of
socialist society that it has been attempted to examine the
instituion of private property. Hence the socialist bias
that might be encountered.



CHAPTER ONE

~i) THE PRIVATE - PROPERTY - IDEA
The pertieent questiens in the histary af the c ncept have

been, what is the .rigin f the right t claim exclusive awnership
n a thing, tangible r intangible; what pr mpts man t call a

thing 'minet er where id man derive auth rity t. own property
and refuse the wh le werld access to it? It is trite kn wledge
that whichever s ciety we examine private wnership is allowed
t a certain extent; Hewever1privatisatiori f property as we
kn w it t day is a phenomen n f Western S cieties and their
periphery satellites; Therefare answers to the abov questi ns
can only be furnished by western thinkers~ Unfortunately no
illuminating answers have-came from those philesophers~(1) The
questions are simplis illy dismissed by the arguments that
the desire t wn property is as old as mankind and therefore

,

a natural Qne~ The right t own property.~ an individual
capacity is c nc ptualised as an expression f man's autonomy.
man is nob dy's property~ His intellect and ability are his and
when h uses them to acquire something that thing becomes his~
So the argument here goes that man's freedom, especially that of

"action}det rmines what the economic releti ns are to be. This
\' , ,

L.--L
is the tminking of 19th Cent~ry when the idea of liber y was
reigning in its extremity(2). Before 19th century mestern
philosophers who based their argument on natural law said that
since the institution f property emanated from man's reason then
any instituti n which does not epitomise it is unnatur.l~ By
19th century jurists are agreed that right to own property should
be protected by state and law; Jeremy Bentham in "Principles
of Civil Code" wrote,

.I~."'')')'i.'J/
••• 0 •• 2
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"Secure to the cultivator the fruits 0 3~is labour
and y u most probably have done en ugh

The Political economy of this time in Europe especially England
is underlined by the 1aissez"faize doctrine - a person should be
left to conduct his economic affairs without stat interf rence~
The state's role is seen as only according protection to the
gains accruing from the natural warfare in which the strong
devour the weak: In England it is difficult to pinpoint with any
certainty at what time the idea was incorporated in her econ roic.,

~political and social institutions. Sijffice it to say that
by the time c mman law was systemised the concept had already
permeated Eng1ishjurispru dence~

The writer faced with this bankruptcy in western philosophy
to cog ntly explain whence and wh,ere the idea riginated, has
found the marxian philosophy attractive: Generally the marxians
explain therigin of the concept as a part of corruption the
western institutions have und rgone in the general development
of western society~ This finds acceptance, albeit reluctantly,
in the writer's reasoning because humanity is based on equality
in all nd equal worth of all beings: Therefore, 7
any institution that reflects contrary aspirations must be a
corrupt ne. Fredrick Engels in his work (4) xp1ains that 1
ownership of property individually, as we witness it in free
enterprise economy, started in the stag~ during society's

. ,developmen~generallyeepresented as civilisation. This is the
stage immediately after Barbarism (when things produced by man
were the .ain instrument that facilitated appropriation) and
just befor the advent of commodity production~(5) As we shall

.see later this is the period in which knowledge of the further
working of natural products, of industry proper, and of art was
acquired~ Before this stage Engels says that society was
structured and patterned into smaller units he calls 'gentile
Order' which gave way to 'tribal' organisations; DwriR~ thia
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During this time the only seeming political power was for smoothing
out internal conflicts:

The gradeur of g ntile order_w~, that it found
no room for rulers and ruled.~

The division of labour during this time was that which is only
Ja pure and simple outgrowth of nature.

The household was mmunistic ~~.~ whatever (7)
was produced and used in common was common property

aut during the thr shold of civilisation the old gentile order
was destroyed by the new division of labour. The family life

I],t{;a:o W'--L
became ~PPQW&P and where no pairing of sexes existed was now
seen a new monogamistic instituion of marriage. This gave
certainly to the lineage and ones offspring and a desire to
accumulate for their benefit was irresistible~ However the
d sire was to produce for subssitence only and relatively low
barter exchange~ But as a part of the developmental corruption,4~

-b2fil 8!ler
the advanced technology differences in walth of various heads
of families became distinct as some w re enabled by the specialised
division of labour to acquire better tools and more means of
production. The old communistic-household-communities broke up
and this put to an end the common production.

Thus Engels'argument says that privat property ownership
~_as an institution rose at the threshold of civilisation~tog ther

with the institution of monogamian family; Western philosophers
as we have seen ~greel that state must protect property f ~

individual because as a functional social institution its duty
is to se t it that th r is ~law and Ord rt~ Law and order
includes protecting natural rights of man and right to own
property is one of the few fundamental rights: However a
salient weakness in this natural right argument is th t it
does not cogently show cause why in a free enterprise conomy

:.~~./4
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workers in factories and plantations do not have a right of
claim over the product of their labour which is very much under
compensated by the wages they get:

marxian thinkers(8)have articulated a convincing interrelation
between private property own rship conoept and that of state

oand therefore why the latter should protect the former. However
like all analysis of human functions the explanation is subject
to limitations; Their argument goes thus~ Since state and the
institution of prmvate ownership have the same ancestral back-
ground the former must necessarily protect the latter: If either
one of the two institutions is put out of function, as we know
it today in free cuterprise economy, the other must inevitably

dface its own demise. We have seen that the idea of privatisation
in ownershi~ is a phenomenon of society during the stage of
development generally presented as threshold of oivilisation.
At this stage the division of 1 bour and commodity production
reached their complete unfoldment, and revolutionised the
hitherto existing society(9~ The hitherto c llective and common
production (as well as consumption) ceased: Distinction in
family walth surfaced in the same localities~ Eventually as
the technol gy improved instruments of appropriatio~ and specia-
lised divisi n of labour passed these insteuments into the hands
of one section, the society was split into a s ction of those
with means of appropriation tinto ono group and those with no
such means into a group of their own: Th former became the
exploiting rich and the latter exploited poor~ The instinct that
had earlier led man to xercise his tyranny and supremacy over
woman during the pairing of sexes, now prompted the expl~ting rich
to subjugate the increasingly impoverished masses into their rule~
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Since the subjugated have always been the majority an ensuing

lj;;)struggle was imminent. Because of their similar interests the
variQus heads of rich families joine~ogether and marshalled
their forces to wage a concerted subjugation on the expl~ted

<:JPQor. This plunged society into tIlA? inseluble contradictions and
censequently into irreconciliable antagonism which it was pewerless
to dispel~ So inorder that this a agonism may not consume the
society ultimatel ¥f it became necessar.;J..ytillhave a power...;seemingl v,
aea,~_standing above society so that this power can maintain
'law and ordert; This power is the STATE~ However because the
state arese from a need to hold class antagonism in check and
rose in the midst of conflict of tclasses~, it becam~ as a rUle)
the STATE of the most economically and then politically dominant

~JY "7

class; Thus according to marxist ~ lenist scholars th. state-
was a creatien of economic power and regulated the direction politics
wasttake. Politics became a toal in the hands &f the owners of

\i;(,imeans production and ultimately of property. Thus as a rule of
logic the state has a duty to protect private property because

,......,
without it~ it would not have evolved,and especially as (

,Upowerful)as we know it today. Thus STATE is the term we give to
a conceptual abstraction about the a pervasive governance in a;
society whereby the economically dominant class use it as an
instrument of policy: Like all mther superstructures it is a' 0.\.$1) /.;A.

"\ r
It iSA hlt "

':>D( •
C t' r!'~~thereftne to expect too much to hope that state will be impartial. 'f-)

Since it i~regnant with clas~interQsts it is partial to the

'simple' deminance of economic and political class~

class that dominates it and for that reason must vigorouslyj~ fiN ~-+1J2..-P•.v...;t£A.-f~ 50 &-17 A

protect~prQperty~ However this is net to say there was no
l(~ii'V tLfgovernment' in the pre-capitalis~~ society with'regulated'

economy (canvesse of free enterprise): There always is a
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ii) PRE-COLONIAL (CAPITALIST) SOCIETIES' ECONOMIC RELATIONS

\The ind,genous people of Africa whether they were pastoralists,
mixee cultivators/hunters, or~od gatherers had great similari-
ties in their attitudes towards life: This commonne~applied

,~to property ownership. Land and its prod~ce was the chief it m
in their wealth; We are therefore going to rely heavily on it

•• Jas our main example in property ownership.
In describing the relations of production in pre-colonial

(pre-capitalist) African ssocieties we shall rely on examples
drawn from legal historians which clearly reveal the non-privati-

\
saticn of the means of production (mainly land) to the 'ndividuals:
We will also resort to juridical data which the writer thinks
have dep~icted a nearer-the-truth picture of pre-colonial
ownership~ We must keep in mind that these judicial pronounce-
ments were made by people who perhaps had their views tain1red
by English jurisprudence but their worth remai~'in that they
employed the evidence of people whose memories were frCSh in
relation to the pre-colomial life~

It must be understood at the onset that when we t lk of
community property we do not necessarily imply lack of social
differentiations, which we shall not discuss, but it indicates
the fact that the direct workers were not separated from their
means of labour and wherever any accumulation surfaces it was
accumulation for social reproduction purposes and not accruing

e ~lto individual expliters. This then means that pre-colonial
ownership was typically mifferent from ownesship in free enterprise

"economy. In the latter there is a distinction between legal
I

ownership and economic ownership (or control) of the means of
produc t ion~ lJ.naer=m'&d1trn-eapiLal i Bm="Mte=s=&f3"a-pa-t=i-en~ 1 e gal
eCenemie =swAeTshi
Und r modern capitalism the separation between legal and

-,economic ownership is clear in some cases. For example at
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Jibana tribe ver the s iI, and system f land ten re said,
'The Wan~ka b li ve that the lane belongs to God
and cann t be sold either by an individual or by the
elders of a tribe, and the right t .Y8e the land is
common to all members of the tribe •••• the individual
ownership is recognized in the results of an i,*!ividual's
labour on land ~:~~ He can sell trees planted ::;; but
in neither case can he convey any title to the ground~ "

This means that there was no class of land or property owners:
All w r work rs and owned nly the produce of their sweat,
and only that which they needed for consumption. In another
case from Kikuyuland KIMAN IDA KABATA -v~ KIOI WAN'AGA (14)
Maxwell J, in his juggement says that,

The theory f individual ownership of land is absolutely
foreign to the mind of an African until h has begun to
absorb the ideas of an alien civilisaticn .;:: such
expressions as the bought the land,he owns the land,
that is his etc, mean n thing more than th t a man
has acc rding tb native custom paid forp inherited or
otherwis acquired the rights of occupation and
cultivation ov r a piece of a certain area of land which
are his to us untill h abandons them either directly
or indirectly:

These cases were decided by co1.onial judges in the course of
expropriation of African lands. As much as we suspect the policy
behind the pr nouncements ware however left in no doubt
that the African land tenure(15) was s•• ted. There was near unity
in legal wnership and econ mic ownership of land s the primary
means of production.

Legal historians (15 a)like Marx Gluckman(16)observed the
same in their researches~

Ownership cannot be abs lute, for the critical
thing ab ut pr perty is the role that it plays
in a n xus of specific relationships; Hence ~ .
in Africa there is no cl ar definiti n of ownership ••o

Pr perty law in a society defines not so much
rights f persons over things, as bligations

wned between persons in respe~t f things; •• (17)
'111~And C.K. meek (18) in summing up the m.iRiRg characteristics

(

of ind,genous land holding said;
••••Land is held (a) on Kinship, and/or (b) @VL
1 cal group basis; Individuals have definite rights
but th se are qualified by membership of family
kindred and ward (or small village). Similary the
individu 1 claims of families exist concurrently
with the wider claims of the clan or local grqYE~~/•

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••• s.aw·ws.'w._m _
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The chief or (family head) is a custodian of
land, but not its owner :~o.. (19)

E~ Cotran (20) notes that in nearly all bribes with partilineal
lineage general principles of inheritance and d v lution was

4Js#~~on .equal~of a man's property among his hous s (or sons).
This ownership relation though being mainly on land was

the same in g neral prop rty~ It was guid d by a peopleS~ttituda
t wards life and cannot be expected to hav b en much different
in the rest of property~ Indeed besides land, there was relatively
little in the way of goods except chattels viz. Livestock~
The conclusion reached here is that there was little individualised
non-p rsonal-effects-property among Africans. Unfortunately it

.~ ~ tD-tP1.1.V't-~

is by use f this non~~r~aR.Re¥ which playee an important
justification role f r the xpropriation f African property
by the imp sed colonial 9ystem~

As is clear by now, the production r lations in pre-colonia~
Jpre-capitalist)african society was not on class basis. Everyone

.vJ'tt~was a worker and theIt....aae-no room for parasitism. Ther was no

priviledged or unprivileged as is apper nt in Bourgeoisie Society;
The form of government that operated ensured that the economic
relations remained and operated smoothly: As we have seen it-I

wa~by no mean~like capitalist state's g vernment;
Class structure, central p lit~cal r 1 and specialised
bodies were virtually absent .0••(21)

Indeed the African SOCial/economic system can ee likened with
a socialist one. The f mily was seen as the intitution that can

able individual to live a good life. The Basic means of
pr duction were in the ~ands mf the dir ct w rker, and everyone
was a work ro There was no bureaucracy as we know if today
and in fact everyone was of equal worth in his role~ 1The inf!$rm
and the helpless were catered for by th society: most of these

•••• /11
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ar attributes we find, though in different magnitude, in a
modern socialist economy.

When the 19th century Empire builders cam to Kenya this
is the system they met and since it could et acc modate their
designs of plunder and ex~oit.tion they destr yed it~ let us now
underline the nature of legal process nd some key legal
regimes by which this was accemplished and made self- perpetuat.
ing even in an ind pendent Kenya;
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- 12 ..•
sTHE POLITICAL ECONOMY OF COLONIALISM IN KENYA ~ 1890 ..•1963

The imposition of col nial rul with its primitive apartheil
capttalism in K nya at the close of the 19th c ntrury was
complet d through conqu st and fraud(22). It the coastal strip
British got 'public' land fro~t n by 1B95 graement: ?
However in ~ interior th re was no such •r c gnized'
'sovereignty' and they used conquest and fraud with the assistanl
of English Jurisprudence: The English constitutional theory
at the time was that Her Majesty had power over 11 people and
property by the virtue of sep reignty: The c ntroversy over
this legal position had been s lved by the SETTLEMENT ACT 1887
and the FOREIGN JURISDICTION ACTS(~ 1890s~/g~s)·

Under these two acts the Protectorate and later colonial
administration promulgat d laws and rules to 'legalise' the
otherwise illegally expropriated African land which had been
acquired without any material compJsation. The first of the
legal regim s to 'legalise' the land so acquired was the 1902
CROWN LANDS ORDINAftCE which was followed by 1915 CROWN LAND
ORDINANCE. Theee two allowed f r land to be expropriated from
Africans and reallocati n of it to the surplus white papulation
from the m tropolis who paid the crownJn min 1 fe s)for the
grants. These legal mov s altered the 1 gal relations to
pr perty as defined arlier (in pre-colonial society) and
had deep direct economic and p litical impacts on the African
peopleo At law the decre ( rdinanc s) according to the coloni
chief Justice had the following implicati ns:-

::•• the eff ct f the crown Lands Ordinance, 1915
and the Kenya (Ann xationD order-in-Council, 1920, by
which th native priv te rights were reserved, and th
Kenya col'ny rder-in-c uncil 1921 as I have already
stated is clearly, inter alia~ to vest land reserved for

:: •• /13
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the use f f) nativ tribe,fin the crown .0. all native
rights in such reserved land, whatever they were ,~.
disappeared and natives in occupation f such crow n
land become tenants at will of the Crown of land
actually occupied which would presumably include
land on which huts were built with their app~,tenances
and land ,cultiv.ated by the ccuper - such land would

include fall w. Sec. 54 of the Crown lands Ordinance, 191
puts a specific embargo on any alien ••i n by such tenan (23)

The administration~ policy destryoed all the Afric~ tenurial (
I' -

rules existing up to that time: This remained the position
'de jur ' up to the eve of independence~

Secondly juris-prudentially the pre-colonial communal
property relations were turned into mere rights f a tenant

~.. 1\at~Will of the Crown. The col nial state became the domina~
p litical authority and fe~dal owner f African land in acc rdance
with capitalist property relati ns in the metr p lis but short
of it becaus the African could not alienate the land. This

,
limitation applied to even producti n of cash cr ps. In a
political econ my that w s being tbansformed into a capitalist
economy the African did not' wn' land nor CGuld he gr w cash

,crop. This was institutionalised discriminati n against the
Africans and the curts accepted it~(24) No grants similar to
those given t settlers could be given to Africans:(25) And
White settlers were not allowed to alienate their grant lands
to Africans. In 1939 laparth id' was fully expressed in K nya
(Highlands) Order-in-council which prohibited Africans owning
land in the "Scheduled Areas" (White Highlands)~ Th 8e c nstraints
and restaaints and demands for tax money f rced the Africans
t seek empl yment in the Whiteman's farms and homes: Thus
the colonial p litical ec nomy up to the time .f the second ~1
war was one of the m n p ly f means of pr ducti n by the
Europeansland impoverished wage ~labourers on the part of African ~



- 14 -

After the sec nd world war the process of xpropriation on the
mass s still c ntinued when in th 1950s under tw crdinanaces(26)
land was expr priat d without c mpensati n fr m nati nalist
resist rs, The Africans were by now completely 9J!JU'o.p1!.r.t.i.ed;
They wer £ i3"J7!::'I' temints cf tha state or the white-set.Hers, They
d~d subsistence tilling as well as wage-labour. This was w y of
life for maj rity1AfriCans during the celenisati n.

Asians w re t 0 excluded from agricultural land on the
pretex that land belonged t the Africans and was inalienable except
to th whites(27). However, unlike the Africans and since they
hacl money gained from railway labQur and lab ur fram other col nies
they were able t engage in small scale cammarcial enterprises; In
time they became dominant in cmmmercial and Industrial activities-
Indians ccupied the middle rungs of pay and status hierarchy
even in state administrati n. As COl.n leys (28)puts it,

In 1961 over 70% f all the locally wned industri 1
enterprises with 50 or more employees were Asian owned~ •••
they pr bably owned three quarters f n n-agricultural
assets f th country (29)

The1fmrma~ a local commercial and Industrial petty - bourgeoisie.
The other aspect of colonial political ec n my was that after

the second world war, and as the majority of pr pertless Kenyan
masses started sh wing their dissatisfaction thDugh open h stitilities,
a class f landed

t . (-#~aca egor~es ~
nd educated Africans had emerged: These two
pars n would be educated and landed) obtained

their wealth in the years immediately pr ceding Independence
transition. The gr up consisted g nerally f chiefs' families
and anybody else with secondary education or ab ve. And m st .f
them cquired wealth as a direct response t emergency. As the
Mau-mau war dragged ~ the c 1 nial government recognized the nee.
t acc~ date the 'obedi nt' Africans and ev ntually use them to ~'---
pr tect their interestso H wever, they had t be bribed by pr perty

••~•• :./15
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expr pri ted from their fellow but militant Africans; Th ref ra
m at of the land expr pri ted from the mau mau fighters and supp rters
by the twa abve mentioned legal regimes were given to th se
collab rator Afrians. As the 1950s w.r n these and the edue.ted
elite c nstituted the petty peasant bourge isie. They were
allowed t gr w cash &em. a.he crops(30) in the lat 1950s and
employe. eheap labour fr m their poor localmates. Later after
individual registrati n f land th y were able t accumulate m st
land by buying ut their po rer family and clan members; This
was the way they increased their gain in business and agricultural
industryo Thus n the eve Df Independeoce ~nsition a gr up

f Africans had emerged very much pr pertied.
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THE POLITICS OF CONSENSUS DECOLONIZATION
"In 1950s bath Int rnal and xternal f rces led to th

strategy of consensus dec 1 nization. The Africans in lower
ranks) consisting of squ tt rSJ (already repatriat d back to the
reserve nmass ~ be.~striPptd f whatev r livstock th y f7
had), the urban wage-labour force, the Nairobi j bless crowd and
the state t n nts-at-will in the Reserv s, led by largely
uneducated b~t talent d and experienc d t wn-dwellers had already
crystallized int a militant gr up r sisting c 1 nial rule by
f rce. These certainly played the largest part in the Mau-Mau
fighting and supported the radical mass m vement calling f r
t tal ec nemic and p litical Independenc. Th s ttler g v rn-

,
m nt tri d t. me t their demands by i~iating individualizati n
pr gramme in the reserves in th h pe that by ho~ding to titles

f small land patches, this group f impr v rished Africans
w uld fe 1 th Y have g t their pr perty back nd stop h stile
activiti s. This plan found juridical expressi n in the 1956 Nat ve
Land Tanur Rul s(32)which call d for land c ns lidati n,.
adjudicati nand registrati n within central Pr vi ce(33). The
leaders (chiefs etc) apPl~ded the plan(34). The Afric n elit s

-tG
who st odA~ain m st were ready to get int the ppress rst

we..I~~ ,.
sh es or j in th m. This was inde d a w 11 come move to the
Africans wh had been previ usly denied land ce:tificate~~~~'~~
the pr sp ct of getting 1 ans from the financial instituti ns

n the strength f title deeds~ Although this had to benefit
the 'batt r' framers-cum-salaris d empl yees, th 'privatisati nl

f land w rkad a 1 t in dulling th p asant's political cons-
ci usn 88 speciall'y after independaoce. Howev r the; cry for

YItotal ind pendec econ mically and politically did n t case by
this privatisationo The res rves had b en vercrowded due t
rising p pulati n and the squatters expatriated back fr m white
Highlands under emergency regulati ns. So inst ad of easing
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the pr blem the prQgramme increased+bscause landlessness rose
steeply and fast. m.anwhile the external pressure w s building
up n British Colonisers to grant formal independence to the
nationalists. This w s the price the Eur pean p wars in general
had to pay f r American intervention n th ir behalf during
w rld War II. They had .pened up the d r in the c 10ni9s for
Am rican capital and consumer go ds: The c mpetition f int r-
national ca~zal led to the extension of the capitalist sphere
int th r peas nt ar as. This also requir d a n n-h stile
environment which m ant granting of p litic 1 r igns t n n-
radical 'nationalists'; T achieve this a plan was needed to

verc m the radical and c - pt the n n-radical In ti n lists'
in a programme f r independence • w uld all w the continuity
•f c 1 nial con my and at the sam time bring t an end th
state f anarchy which h d ccassimned th d claration f emergency;

The newer commercial and industrial interests (m stly American)
plus the less cons rvative settlers start d 1 bbying for alliance
with African leaders wh wer prepared t accept priv te enterprise
5yst m and the c ntinuity f c 1 nial economy after independ n e.
These two gr ups m ved under the 1 ad rship f New K nya group
party. I s fundamental phil s phies included rights f private
property and sanctity f c ntracts t tR~esp cted - simply
fr e enterprise c nomy. Its p litieal strategy was the pr ducti n
gf African lead rs with interests and ideals similar to th se f
c 1 nialists. And this b came the basis f callabaraticn between
th m, the Asians and lat r the gr up f pr p rti d and elite
Africans; When in 1960 the Kenya (White Highlands) rder-in-c uncil
was rev ked by the Kenya (land) rder in c uncil the Afric n
pr p rtied petty b urgeoisie lined th New K nya Gr up P rty.n~h nceforth in the subsequent Independence bargainsjfostered
the same interests and this pre-empted any radical ref rms in
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Independence era. Aft r 1960 and 1962 C nstitutional conferenc s
the sanctity of private pr perty was gr d up.n as one of the
sa~eg~rds f minority rights:

Independence c nstituion Sec. 19(35) put stringent c.nditi ns
on compuls ry cquisiti n f pr p rty and even wha~it is
permissibla t take over private pr perty full compensati n must
be promptly paid: Any property or Interest in praperty, can only
be acquired compussarjly .~ it is in the interest of defence,
public safety, public order, morality, healt~, f r town or
c untry planning or the development or utilisation of any in sush
manner as to pr mote the public benefit: As V.P. Ghai(36)says.

\'these are fairly wide exceptions but weuld nevertheless exclude
;.arbirtrary acquisiti n f private pr p rty. Acquisition by force

without compensati n is what the •• ecenomica11y sup ri r races
f ar d a radical g vernment might do~ Yet they themselves
esp cially the Eurap ans had d ne xactly that - th y paid n1y
nomina~ f es t the grants of land they got fr m the colonial

.,
administrati n. This secti n is nmw inc rporated in Sec. 75 f
the Kenya Censtituti n(37)ano is ana of the few sections that have
never b en tampered with since independence: Besides the section

I

puts c nditi.n in favGur .f the wner f pr.perty which says
that th public necessity pr mpting cempuls ry acquisiti n must
be such that it affords justificati n fer the causing of hardship
t the wner. Acquisiti n is also subject t the rule that
the law auth rising it must provide pro~isi ne f r pr mpt and ~t
paym nt f full c mp nsati n. The pers n bing d prived f his
walth has a c nstituti nal right f access t. the High Curt f r
b th determinati n of c mpensation~legality of acquisiti nand

)
c.mpens.ti.n~ ~e Rae a pigR~-t.ke the-m.n~~ ~ee~Rtry of
W-nheim)'flw, ZVh-, ~M ':i!1tl- ~ I~ t (971

. ,
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CHAPTER TWO

This chapter will examine the behaviour of the Kenya Government and
its legal regime during the first decade of independence in relation?
to the sanctify of private property. At the end of the chapter
it will be clear whether private proerty has been protected or not.

2:1 The Transition

It is a historic fact that Kenya's political Independence was a
culmination of both externam and internal forces. External because,
as we have noted elsewhere, the price the European powers had to p,y
for American intervention on their behalf during the second world
war was to open the doors in their colonies for American capital and
consumer goods. As a result a new form of capital, the international
capital in form of industrial capital, intervened and encour~ged
peasant bourgeois agriculture in Kenya immediately after 1945.

The operation of this capital reguired a non-hostile environment
which meant, at least for the Americans, granting of political pmwer
to the non-radical group of African nationalists. This and the
admission of socialist states into the UN body prompted unprecedented
cry in the international forums for speedy decolonisation.
This obviously helped much in the ataainment of Kenya's mndependecce
by 1963.

The internal forces as the previous chapter has shown, were the
prot~racted struggles by the peoples of Kenya - the struggle was both
violent and through the constitutional means available. This and
the realisation by the less conservative white community that a new
form of political alliance with the el~te class among the Africans
was necessary for their continued dominance in Kenya, led to the
1960 and 1962 constitutonal conferences. The result of the two

••••• /22
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conferences was the formation of a constitution based on the West-
minister model(1) but with provisions for the protection of minorities~
The protection of private property was one such provisionj. This
constituion was the basis upon which Kenya was to enter the indepe-
ndepe era. Internal self-government was granted on 1st June 1963
and the self government constit~~ion after minor modifications,
became the independence constit~on at the attainment of full inde-
pendence on the night of 12th Dec. 1963.

The two important instruments in this transfer of power were the
independence constituion and the independence Act (1963). The
independence constituion contained the layout of internal government
and individual rights. The Kenya independence Act was an Act of
British Parliament which renounced Britain's right to legislatejd}
and govern, Kenya. It removed all limitations on the Kenya's
legislature and the effectiveness of the Royal instructions.
Hitherto Kenya's legislatwre was subjec~ to ~he two ~aj?r marks of 1

Ilr1pPutLt QrlA- J ft ~ -H- D-:'L,ctt tW..~f I !1l
dependency of a colonyp According to the~impermal parliament had
power to legislate directly for Kenya. Kenya's legislature could
not pass laws inconsistent with the imperial legislations.

l:.IJl/U.fliilt5f J (JtP

Besides the crown had a power of veto and disallowance,~ocard%ng~o
be done in conformity with royal instructions. Because of this it

I~~~<!<:- 1J1..iaYIJ I1c ~ (}-I- ~

has been suggested that legally "to give"..thanerasing the marks of .J

colonial dependency"(3). On the night of 12th Dec. 1963 the hithebto
Kenya colony and Protectorate became an independent sovereign state
with full powers to regulate her internal and external affairs.
It was so recognized by, and became a member of, international com-
munity with rights and duties that go with such a recognition. She
acquired a voice in the decision making process on the international
matters. She had henceforth to abide with international law and ~
shoulder the international responsibility. Because of this it is
deemed helpful to briefly comment on international law and international

resDonsibilitv. v
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International law is that branch of law consisting of rules which
10vern sovereign states in their relations and conduct towards each
other in relation to adherence of certain agreed objectives. Taey
are a kind of conventional rules having their source in international
agreements. Lord Russel in 1896 defined it as:

"the aggregate ofthe rules to which nations have agreed to
conform in their conduct toward one another" (4).

Lord eockburn had earlier in R-V-KEYN (5) said that for international
law to be binding it I'must have received the assent of the nations
who are bound by it". What this means is that international law
de ives i~ force ~::eaties (6). For a treaty to be effective 1.
there must be free consent, good faith and respect for its observance(?).

the African colonies. Although the Europeans entered into' aties'
I

In 19th century international law principles were rarely applied to

with African kings, chiefs and other heads of various communities,
and indeed regarded them as sovereigns for the purposes of those
treaties, the reality is that during almost the whole period of colonial-
is~ Colonial powers rejected any suggestions that international
law applied to the colonial territories. The treaties were therefore
without effect except when used to further colonial interests(8).
The economic interests of the colonieers were paramount in all
dealings with the colonised. International law principles were
evoked only when such interests were threatened by either the colonised
or fellow colonial powers. It never at all protected the colonised.
Explaining this phenomenon, Professor muskat wrote,

••••••/24

"In an age when the tendency was to exalt machiavellian type
of statecraft, it was difficult enough for Christians (Europeans)
to observe ••••• restraints advocated by the early writers of
international law, towards infidels and heathen peoplell (9)

Thus in general, international law in Africa only intervened to
avoid war between the colonising powers. The people living in the
colonies could not avail themselves of the safeguards of that branch
of law.
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However when the Africans got independence a new relationship between
the state, individuals and international law arose. The inter-
national responsibility which goes with the sovereignty has the
question of human rights as a major ingredi~t. The right to own
property individually, and the duty of the state to protect this
right, has been pegged to the human rights question.

A focus on the question of human rights shows that it has been given
/>Iltt(~ ~-h~ S; YJ.Ce fr) 17/01 W Ci4 fl.
~ Since then the global organisations, (and nations allover the
world, be they peoples Republics, liberal democracies or non-aligned
states, have come to accept the importan~of such organisations),
have given much prominence to the question. Therefore muh as each
nation, which is a member, would loath the global scrutiny of its
internal affairs they are however obligated to abide by some general
regulations laid down by the organisations. The question of human
rights is such a fundamental one in these organisations that its
respect is prerequisite to participation in almost virtually every
aspect. Thus preservation of human rights has become a responsibility
every~ember must shoulder as an international obligation. Generally

I

it is difficult_to define hwman rights exhaustively. Nevertheless
it is possible to identify some set of principles that constitute
its core and which are given direct and meaningful link with
international lew. Such rights are those deemed to be inherent in
human beings. Such rights are the right to live, freedom of speech
and experession, etc. Others are those deemed to be facilitative
i.e. those which help to give meaning to the inherent human rights
such as the right not to be discriminated against on grounds of sex,
colour and etc. Discrimination hinders enjoyment of other rights.

The free enterprise economy has designated the individual ownership
of property as a fundamental right inhering in man. Its protection
is therefore similar fundamental. Notwithstanding the partinent '(
questions and~~~s to how far the right to own something at the
virtual exclusion of other is inherent in man, the political economy

• • • •• 25
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of capitalism has given it the prominence demanded by other rights.
To the free enterprise worl~ it is an international responsibility
each nation must shoulder. Fullest realisation in the implementation
of such a responsibility finds meaningful effect under national
laws and institutions of the state. Therefore, if the municipal
law is to recognize such a responsibility, the responsibility must
not be in direct conflict with the nation's soci60-economic system.
It must express the aspirations of the country so that it can find

~acco~dation in the country's fegal framework. We cannot say that
the aspirations of the Kenyan masses was enhancement of the colonial
structures of ownership. However, as we said in chapter one, the

They ~ould~the~efore dislike anything which would purport to disturb

state is an expression of the economically and politically dominant
class not~he massess. This is true even under modern 'representative'
governments. We have also shown that due to external and internal
forces, the people who too~over the state management had already
been coopted into the colonial system. Thet~ had acquired material
interest in the colonial economy. They therefoee, did not
want to fundamentally disturb it.

Furthermore they had developed capitalist taste~through the educational
proces~ and the climate in which they had lived in since school.
They were from the elite class of Africans. The~ too)were people
with secondary education or above with salaried jobs and property.

this 'status quo'. Their aspirations were a black-led country with
the patterns found in socio-economic instituions of colonial
capitalist Kenya.

The significance of this is to show that the international obligation
to protecb private property was in line with the system thesekpeople
wanted to build.

••.•••/26
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2: 2 THE PROTECmION DURING THE FIRST

DECADE (1963 - 1972 ):THE PLITICAL ASPECT

Kenyatta, the first President of Kenya who ruled for fiften years,
was completely clear and consistent on this issue since his release
from detention in 1961. Soon after his release he said "the govern-
ment of independent Kenya will not be a gangster government. The
time has come to for-get the past." (10) In other words there was
to be no r~cal change. The socio-economic structures to be preserved
were those accepted to the international bourgeois community. That
is why Ghai and McAuslan have rightly observed that" ••• there is a
heavy emphasis on protection of Private property which inevitably
benefits those, mainly non-citizens, who had large amounts of pro~ rty
at independence"(ll)

The political willingness to continue this protection after independence
is indeed striking. It is amply demonstrated by Kenyatta~t speeches
after formal handover of government machinery. At a meeting in
Nakuru he told the audience that :"those who ~ave been panicky about

their property ••• can now rest assured that the African
government will not deprive them of their ownership •••"(12)

Late 1963 he addressed the settlers at a Nakuru meeting and told them,
iliewant you to stay and farm our country ••••• You must also

learn to forgive one another. Kenyatta has no intention of
retaliation or looking backwards ••••• (13)"

This was Kenyatta's opinion on protection of private property. It
epitomises the official thinking because Kenyatta patronised the ruling
party KANU and the government. KANU dominated the government and
Keny~Ominat~KANU which was a loose party of patrons. Therefore
his thinking was to influence the policy. Indeed those who did ?-W\\hnot agree on this moderate approach were soon isolated from the party 1

- V4-f
and consequentl YA out of the gove rnment (14) . The 1eade rship was entirel y r
left in~the h~ands of the capitalists. This i~dicates that private
property was to be vigorously protected. This is reflected in the
sessional paper No.10 of 1965 which can be safely regarded as the
govennment's blue print on development. It has been repeatedly



·.
- 27 -

referred to in every de~elopment plan. The paper is entitled 'African
socialism' but a close analysis reveals that there is very little
socialism t equates free enterprise system with African
socialism although purports to reject capitalism, communism and q

::

marxism (1~). Its captialist bias is indicated by the paper's advocasy
of 'mixed economy' which if put to strict scrutiny is papitalism. It
seeks to encourage private investors indiscriminately. It severely
restricts public ownership of the major means of production which
is contrary to any known socialism(17)." The constitution and the
KANU manifests make it clear that African Socialism in Kenya does
not imply a commitment to indiscriminate nationlisation"(1S)
This coupled by the fact that there has been virtually no instance
of nationalisation shows that the government does not favour public
ownership. The only incident of complete nationlisation during the
first decade of independence is the 1964 Kenya Broadcasting corportijP
nationalisation~ der KBC, (Nationalisation) Act (cap.221). Adequate
compensation was paid, mostly for profitable benefits under contracts
which has.f:rento twelve years to run. In all other cases the
government mas entered into partnership with the owners though mostly
acquiring more than half the shares thereby making the undertaking
look like a government organisation (19).

The primary means of production in Kenya is land. Therefore to
understand the government's attitude towards private property, we
must examine briefly how it has dealt with the question of land
ownership since independence. Before independence the colonial
government emphasized individualisation of land. At first the
emphasis was on European private ownership. However, by 1950s, the
external and internal forces which led to attainment of independence
also led to the famous 'SwynAerton' Plan (20) This plan envisaged
a reproduction of land capitalisa~.ion which took place in Europe,
starting in 15th century (21). The plan as we saw in chapter one,
found juridical expression in the Native land Tenure Rules (22)
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•which called for land adjudication, consol,dation and registration

within the African areas, mostly central Province. The African
v.elite, who later took over the state management, appl~;ded the pland\~ .,

(23). This they~while their counterparts in other areas were reject-
ing the plan (24). The reason is that in Kenya the elite did not
want state owner-ship of land. This is understaddable because
they stood to gain in the process.
The 1956 Rules and the superceding legislations soon extended the 7

,\privatisation of land to other areas outside central province.
After independence the government simply continued the process, and.reforms which were? i~tiated by their predecessors. This merely ~
sought to enhance the land ownership pattern as has been~ dictated
by colonial forces. The independent government did not concern
itself with redistribution before taking further the process of
individualisation. Instead it sought to protect land tenure relations
as per 1963. Clear examples is section 143 (1) of the Registered
Land Act (Cap.300) of 1963 which protects the first person to be
registered irrespective of how he acquired the land and section 95~5)
which states that no particular race was to be denied ownership.

Sa.-cAt'6n- I C(cCr)
Although thislmight seem advantageous to Africans its real effect~
is to give the settlers protection over the lands they had
'illegallyt acquired from the Africans. ~w 7,
The 1960 Kenya land Grder in 6Duncil abolished the White Highlands.
Consequently the African elite penetrated into the area on a willing-
buyer - willing seller basis. To date, a number of landless people
have also been resettled on settlement schemes created out of land
loans given by British government to Kenya but deposited abroad
for buying out British farmers. This has made the government strict
on the question of private land ownership.

The above data indicate that after independence the individualisation

••••/29
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process began by colonial government has been continued. This
continuity further indicates that the philosophy of the independent
government towards ownership in general is similar to that of
colonial government except~ in the racial character of the former.

The legal Aspect.
2:3 The Protection during the first decade:

The fundamental principles of Kenya's legal framework are to be
found in the constitution (26). The constitution is the
supreme law (27). It has been stated that "The constitution lies
at the rootlof our present day political instituions •••• and, if
a consti tutionql(wri t sr) 0iJ: lawyer were to ~ about Kenya in the
same strain as Dicey did about England he would •••• have to

~oM-emphasise the supremacy of the constttutiont~~lhe supremacy
stressed here requires that all laws should be made in confccmity
with the constituion otherwise they will be null and void to the
extent of inconsistency. The constitution enhances the sanctity
of the individual property. Section 75 reproduces section 19 of.
independence constit ion (290. In summary, sec.75 states that no
property of any description shall be co~lsorily taken except where
conditions specified in paragraphs (a-c) of subsection one are ful-
filled. Subsection two gives the deprmved person an
express access to the High court of Kenya for the determination of
his interests or right: the legality of acquisition, the adequacy
of compensation money and for the purpose of obtaining prompt com-
peasation. Under subsection four he has a right to remit the
compensation m~oney to a country of his choice at any time.

The section (75) is an entrenched one. Section 83 of the same
constituion (30) allows any Act of Parliament to derogate from most
of the rights in Part (V) of the constitution at a time of war.
But it states that under no circumstances would the right to propert
and its protection be transgressed. Sections 114 - 120 of the sam~
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are similar in formulation to section 75 but they relate to the
rights of Africans~ ~ 10,



,because there is a dearth of the same in other areas of o~mership.
But it istsafe - assumP,tion that the trend would be no different ?
especially in view of what we have seen in the area of 'nationalisation'
i.e. government's willingness to pay very adequate compens~ion(31)

Before compulsory acquisition is made the conditions that are to be
satisfied are:-

(1) The acquisition must be 'necessary' in the interests of
defence public safety, public order, public morality,V;r
public health, town and country planning or the develop-
ment or utilisation ~f the property in such manner as to
promote public benefit.

(ii) The 'necessity' must be such as to justify any hardship
to the owner.

(iii) Provision must be made by law applicable to that •••
acquisition for the prompt paYment of full compensation.
The constituion must have envisaged a special law applicable
to a takeover under section 75. In 1968 Parliament
passed the Lagd Acquisition Act which now seems to cover
the situation.

Before the present land Acquisition Act (~968), the Indian Land
Acquisition Act 1894 presumably applied, which, although it does not
provide for prompt paYment of full compensation provides for compensation
The grounds listed in (i) above, are very wide and give the govern-

~~~ ~ment the defence of any prevailing circumstances. ,-----
IN NEW MUNYU SISAL ESTATES - V THE A.G. OF KENYA (32) The Plainfiff
sued the A.G. for compensation and for several other reliefs in
connection with a sisal estate taken over by the government ~f Kenya
for the purpose of settling squatters on it. During the hearing the
conditions (i) and (ii) above were not argued but the judge in his
prounouncements showed that he would have accepted the 'purposes'
given by the defence as valid within the context of section 75 •

.../



In reference to (i) above, he said,
•.•••" there was no suggestions that the acquistion is necessary

in the interest of defence, public safety morality, or utili-
sation of the property in such a manner as to promote the
pn1hlic benefit"(33)

the writer agrees with the learned judge, the late channanWhile
Sigh, that this was a trully good PVblj;·cpu ('!lase,he l/rastensto add

fiLA;t
that it is not always~a 'P~b~~ purpose' in a capitalist society
will b3 fo,~ ~ne common p lic. In a capitalist society public
purpose often means publfc-Purpose in a class context. It does not
always mean public purpose for therublic at large. Often it is used
as a slogan or a cloak to increase or perpetuate the wealth of those
who control the means of production.

~that public purpose re~ities may at
of the economically and politically

Indeed the writer recognizes
times accrue benefits to those
weak class, but this comes to

them indirectly. For example a read built to boost mining in an
area~ will often benefit the general public in that area indirectly
but in the direct sense it is to boost the wealth of the few who
control the mining industry. Indeed the use of public purpose
doctrine under section 117 of the constitution has revealed that
the doctrine in·Kenya has been applied to deprive the indigenous
people their customary land rights in rder to establish indu~tries
which would largely benefit the few individuals who will own them.
The section has been used to set apart land in Diani area of Coast
Provinee for the purpose of building a tourist resort complex and

vunder the pretext that the persons resident in Diani area will benef't,
l •. W~ reason of revenue to be derived from the rent reaped thereof (34) ~

In aeality this will benefit the few monied tycoons who will acquire
the plots and build hotels. They may not even have come from the
area,~f Kenyaf
In regard to condition (ii) above, the learned judged noted that the
necessity must be such as to justify any hardship caused to the
deprived owner but pre-empted any ruling by saying that,

" there 1..sno evidence on this .fr9,.meither side but the••• nece saaty is not challeged". ~35)



However the writer is of the opinion that the formular would not
be any different from that of public purpose doctrine as stated above.
The judge, however, dealt at length with condition (iii), above - that
'provision must be made by law applicable to that .•• acquisition
for the prompt payment of full compensation.' In regard to the law

applicable he commented that ,"There are difficulties. First the
constitutional provision apply to property in general whereas land
Acquisition Act applies to 'land' .•••" This presuposses that if

p~-fjany acquisition is to be made on 'general'~then an Act must be
passed by Parliament for that parliiular purpose. Thtscaters for
any circumstances that might arise in future. T.heonly case of
nationalisation we have already mentioned renders support to this
proposition. A ±88 law,the ~. C. (nationalisation) Act (Cap.221)),
was passed specially for the acquisition of that Organisation~

/~~Once a 1- ' for the acquisition and acceptance of liabilit~, the judge
saw the problem to be the question of the amount payable. Section
75{I){c) envisages the payment of full compensation. The constitution
does not define the term. Neither does the Land Acquisition Act of
196 , for it says, in section 8 that

"where land is acquired compulsorily under this part,
full compensation shall be paid promptly to all persons
interested in the land."

The judge was of the opinion that "the similarity between this
language and the language of the constituion affords some indication
of Parliament~ intention a~the measure of payment"(36) He saw
his duty then as to lay down a principle of that intended measure.
He said, "Damages •••• wou Ld be recoverafile. These would be equal

to the market value of the assets taken over plus 15%
for immovable assets under the land Acquisition Act.
Market value only recoverable for moveables in either
case."(37)

It is not clear why he deemed fit to make this distinction. Perhaps
the hardship caused by loss of immovable~5 severe than that of
moverables. However, this is only mere speculation.
Chanan Sigh's formulaf had been earlier applied in the case of
MANNY-V- THE COLLECTO~(1957) E.A. 125 (38)
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It was held in that case that 'the market value of land is the
basis on which compensation must be assessed and market value is the
price which a willing vendor might be expected to ohtain from a
willing purchaser and a willing purchaser is one who although he
may be a speculator is not a wild or unreasonable speculator. He
must be of good ability and well qualified to put the land acquired
to best advantage'.
This is a stringent formular and if followed the 'owner' ends up
gettting slightly more than, or, the value of his property. In both
of these cases the court awarded plaintiff more than he had been
offered as compensation in the first instance. The court's formula
is the same as the one recommended by a report of a commitee on
acquisition of land (39)0 Here we see a concurrence on the ideological
principles between the judiciary and the executive. The Manny casel'~~
was decided during colonial period and the New Munyu case after
Independence. This is an obvious case of continuity of colonial
principles. It is a further inlication that~ecutive is committed
to complete protection of private property and the Judiciary
perceives its role as one of implementing that policy and interpret~
it as strictly as is possible. This is cleared fuxher by the
decision of SULEIMAN DHAMJI -V- COMMISSIONER OF LANDS (40). The
plaintiff had been taxed on the compensation money which was regarded
as income from transfer of property. The court held that compensation
mpney is not taxable. The reasoning was that since there is no
provision in the land Acquisition Act (1968) which authrorises
the def'~ction of income tax, then it is not taxable.
Given the above executive policy and this judicial approach one is
then justified to conclude that property in Kenya is adequately
protected as demanded by capitalist principles. Such provisions
as section 75 should not/g~en in isolation for one might get a
misleading conelusion. Section 75 of the Kenya ConstitituioTI.is
a source of eminent domJain (41) and is also protective. It is in
line also with the functions of a modern capitalist state. As



Winston Churchill commented,
" .•••• the vital process of civilisation and the combined
interests of millions gurarantee the security of property.
A society in which property is not protected would degenerate
into barbarism; a so~ety in which property is absolutely
protected (secure) irrespective of all conceptions of justice
in regard to the manner of acguisitions would degenerate not
into barbarism but death" (42)

It is for this same reason that the writer is not prepared to
accept such laws as Income Tax Act (1973), the Estate Du~ Act
~ a derogation from the tenets of capitalism. They obviously
take away most of an individual's wealh without his consent but
nonetheless they are vital for the continued existence of the system.
Such funds are needed by a 'welfare" capitalist state like Kenya
(43) if the system is to survive the pressures from socialists,
marxists and communists.
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2:4 - CONCLUSION

From our analys1iS it becomes cle~r that capitalism has been the
dominant mode of production ~~~~the first decade of indmpendence
This is by the virtue of its overwhelming dominance in non-agricultu-
ral sector and to a lesser degree in agricultural sector. We have
also seen that at the eve of independence the Kenyan soeiety had
evolved a class of African elite who tookfver the state management
from the colonial rulers. This ruling elite formed a caass of
local African capitali~~ perpetuate the pattern of colonial
ownership and institutional structur~striPped-o~ racial overtones.
After independence this local capitalism has operated on the side-

.o~lines with foreign capital, andlstate as the agent. Hence the
"\ ~

state's commitment to individual ownership of property and~option
to participate in partnership with other investors rather than
Jin~iate public ownership underscores its commitment.

The Juridical interpretation of this commitment has been to even
take the protection further, as we have seen from the only illuminating
cases we have.
Finally the form of capitalism in Kenya is a transitional one - from
'primitive' to 'welfare'. H~ever in either form the protection of
private property is a prominent principle. It would therefore
be superflous to argue that private sproperty has not been well
protected in a country where capttalist economic relations dominate.
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CHAPTER THREE

3:1
3:1 The Scope of the Chapter

The writer hopes that the preceding chapter has succeeded
in showing that there has been enough legal and political
protection of private property in Kenya during the first
decade of independence. This protection has been effected
in accordance with the principles and functioning of a
modern capitalist state. In this chapter, the writer~ will
examine whether it was proper for the constitutional drafte~
and the independence legal and political systemsJ to have I

01. O-WL~nURJf1r> Miik-~'''-Lt
included the protection at the time11ndependence~,respectively.
This will be done in the light of the socio-economic factors
existing at th{timerf independence and after independence.
The principle of the sanctity of private property will be
juxtaposed with what the majority of Kenyan people hoped
independence would bring. In this endeavou~Kenya's sogie~al
development will be made and the historical phase it had
reached at the time thjSvsanctity of private property was

the rem ants of colonial settlers, industrial and business
undertakers and the African elite in darge of Kenya political
affairs - after independence.
Th~ole~the la~ played)~nd should have played in the light7- "'if SOC-Vp -/.-Ct)Y)/JiYVlC- 'rUA'-hP1.1'
of the above iseaes will be examined also.

incorporated in the Kenya constitution. The sQc~Q-economic
relations, present by khenJwill expose what role the concept
of strict protection of private property was to play. The
socio-economic relations to be highlighted here will inkude
the economic position of the Kenyan masses vi-avis that of

r ----
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3:2 The Socio-economic relations found in the Kenyan Society
since the advent of colonialism up to the time of Independen~:-

Modern societies are a result of concrete historical development
that have helped to shape, and continue to influence, them.
Kenyan society is no exception. We must therefore probe its
development historically if we are to completently make a sound
judgement on whether it was, or was not,proper to constitu-
tionally pro~tect private property in an independent Kenya.
Such a judgemnt is best informed by a good understanding of
the history of a society for this tells us how the socio-economic
relations sought to be protected came about.
In European societies Marx discerned various stages of develop-)

mente These are communalism, slavery, feudalism and capttalism
and scientifically predicted the next stage of socialism
as transitory to communism(1).Kenyan society has not strickly
undergone these stages strietly during the period of our
discussion here. However, Marx's observation of European
societal development)and its appreciation)is important to our
discussion because it throws light at the nature of developmental
stage in which European imperialism came into contact with
the African society in Kenya and produced the new sosiety we
find in Kenya at the time of Independence.

Kenya as we know it today was born in 1886, a year after
the European powers had divided East Africa among themselves
in the Berlin conference of 1885. That is the time when
colonialism proper dawned on Kenya. During this period
(19th Century) the European societies had attained the stage
of monopoly capitalism (2). The African societies were self-
sufficient units at a pre-capitalist stage of development akin

•••••••/3
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to communalism (3). Therefore ~European capitalism was superior
though not necessari~y better. When it meft these self-sufficient
African units, it led to a transformational process that still
reverberates today in Kenya. Colonialism as a system succeeded
in instituting continuing transformation of the African economic.
and social patterns into those of underdevelopa~capitalist
society. Thus by the time of decolonisation one would be justified
to talk of Kenya's socio-eoonomic patterns as one who-set over-
whelming and dominant features are capitalist. Colonialism had
managed to subjugate earlier African tribal modes ~f production
and social patterns greatly. It had modified, and at some areas
replaced, it to resemb~e capitaasm more than any other mode of
knwwn production. As we have noted in the previous two chapters,

'i\
decolonisation process left the colonial patte~s of society and
its production intact. The radical rvvolutionary movement
that ~ad sprang up during 1940s amd 1950s, was diverted by cooption
at the time of active transition. After independ Rce~what had
remained, as a radical wing of KANU .as soon manouvred out of
office in early and mid 1960.s
The social economic patterns of society since the imposition of
colonialism up to the time of independence, though resembling
those of a capitalist society except for the racial overtones,
had not reached the distinct stratification found in older capitalist
metropoles. The clean theoretical distinction between the
bourgeoisie and proletariates was not easy to discern in Kenya.
This paper cannot afford an in-depth class anlysis of Kenyan
society. But since an analysis we must give~a highly generalised
model of class structures will be attempted.
Some of the main elements of the Kenyan society as it appeared
towards the beginning of 19~Os have already been indicated in
the previous chapters. However a more explicit structure of classes
shows that at the top of the society lay~ a tiny group of repre-
sentatives of international bourgeouisie who represented the

zC
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international capital pervading all spheres of Kenyan economy.
Second in the hierarchy lay the petty-bourgeoisie stratum consisting
of immigrant communities and those Africans in the higher ranks
of the civil service,the commercial an~he industrial sector.
The African ruling class rightly belongs here thtough their rol e
puts them slightly outside the general pettY-bOUrgeOiSi~~ThirSl~
in the last stratrum we~indthe largest section of the people;frD b__bt~tV£
the peasants - cum - proletariat1~proper, lumpeQ protetariates,~,
PFo~etariate proper, lum~proletariates.
and the jobless rural an~rban crowds, in that descending order.
This structure was the product of colonial practises and neo-
colonialism only helped it to consolidate. These characteristics
had already been formed during colonial period. The Kenyan
soeiety as it entered independen~ce era was already one subject
to institutionalised explntation withh distinct contradictions
in the main patterns of ownerShip. Given thi~ it becomes clear
the role an entrenched constituional providion stressing the
protection of private property at such a pGint in the history of
Kenya ould play. It would serve to enhance national wealth in
the hands of those who at the time of independence had already
acquired a material benefit from the colonial economy and those
few others who could 'make it to the top' in an independent

/l
Kenya. For the majority, who bore the brunt of colon °1 exploi-
tation, and who had no hope of {climbing up the~ia~dde~, it

V\.f)vt c.,?
would continue to deprive them off the ir share ~ the national
cake and enhance exp~itation.



3:3 The expectation of the masses: what did they expect in
relation to the Property Instituion?

Writing on adjudication, consolidation and registration of land,
S.B.O. Gutto,(5) implicitly suggests that the peasants hoped
independence would extend the settler benefits to them.

"••••• To the peasant mindjwhich had hitherto been denied
land certificates that were given to the 'progressive' white
settlers,the registration was indeed a welcome move •••• "(6)

True to the form, this m~ght have been so. After all in land cases
thi~ beside~promising loans on the strength of the title-deeds
removed the tenancy at - will status from the African peasants
Furthermore registrations of land to most was viewed as a
recapture of their last possession. Even if thii was so it
canrl~be taken on its face value to warrant a conclusion that the
masses did not anticipate a change except removing the Europeans
and repaacing them with 'baack masters'. The masses also hoped
that the pattern of ownership identified with the whiteman would
be dismattled to give way to the re-establishement of a just African
society.
However what form the mew societ1should take was not clear to
ordinary people and even to most leaders. This led to the

This is e~~~rn-~. In the ~Chinking Gukto is talking about. -first place, wee have seen that colonialism worked on the pre-
colonial African tr~al modes of productions and their social
patterns and transformed them greatly. Th~ free enterprise
economy brought by colonialism forced different communities to
abandon their original societies and consequantly lost the ideas
of their original communal mode of production and social
organisations. They adopted the new ideas of a fa.e enterprise
economy. The Europeans were during colonial rule~ the pace setters
in all aspects of life pecause of their total control of both t he
economy and political organisation. Their lifestyles because of
their privileges were aspired to not necessarily because in the
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eyes of the masses they were inherently good, but because they '.~'

_ jvuSfIYl ck'..ft5 I'lIIWOr

appealed to a basic instinct of man wo~d over. This is~to live
in luxury even if this involves surbodinating another person's
needs to one's own. To many a man wo~ld ove7 the good life is
the one led by the privileged class. The temptation to accept
as good what appears good and the human frailty that leads many
to abandon ideals an~get what appears tO~OOd explains why many
Kenyan masses would have aspired to step into the shoes of their
former oppressors. Because of this. it has been observed that

I

in "Africa there are more bourgeois minded peopililthan bourgeois"(7)
This is true in a place like Kenya where, as we have seen, the
c~ean distincti01retween classes is hard to make. It is further
explained by the fact that in contempoaary capitalism a social
class may well take a class positionw which is not in its o~

interests (8). In Kenya this is true because the free enterprise
economy introduced by colonialism has made people assume ~
people asome bourgeois, tastes. Peasants and other members of
the lower c lass are victims of this in their own limited way.~
The mode of production that~as existed since the advent of
colonialism has informed them wrongly. The masses' attitude
towards life, without being paternalistic)has been one which is
not in their ~ss interest •

masses much enough to make them well informed. They could

•During colonialism and up to the time of independence the modern
education system, ideas and social life had not penetrated the

not therefore see through the mystified colonial institu·ons
infd&er Co expose ~ne 'evi$ls' benind them. A good example is
the institution of chieftainship. Local chiefs were always
blamed by the local people for policies which did not emanate
from them but came from colonial rulers as directives. They
became 'shock absorbers' and 'buffer zones' between the brutal
colonial administrators and the local people. This was true of
alma
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, t't t' The people were thereforealmost ever~ colonial 1nS 1 U 10n.

subject to Barrington Moore's observation that
large masses of people, especially ~easa~ts simply

ac~;pt·the social systems under whi?h the~ 11ve w1thout any
balance of benefit and pains; certa1n~y W1tho~t the thought
of whether a better one might be pOss1ble.... (9)

Here we are not saying that the African people did not see the
t' The wr1'ter's proposition is that they sawcolonial injus 1ces.

the injustises in racial terms and not from the ideological
perspective. So without keen observation and analysis,a student
of colonial history is likely to conclude that the people of Kenya
saw the origin of their sufferings 4~m racialism rather th?n

\ c;owt9-1o ~ ~~i~ ~
racialism plus capitalist exploitation. Thus~all what they
aspired for I4tsthe removal of the whiteman. While the-writer
admits that this was indeed an overriding demQnd, he goes furth-er
to assert that the people of Kenya also hoped that the institutions
brought by colonialism would 'die' with it. Unfortunately the
nature of independence struggle did not evelve a clear vision of
what the independence would be all about. No clear picture of
the new society was clearly articulated. This is a human
phenomenon world over. When ;People are faced by and external
enemy, the debate regarding what they want is obscured by the
urge to first fight the common enemy. This was the case in Kenya.
All the above factors put together tell us that independence
created different expectations in different Kenyan individuals.
Obviously history did not provide them with a sociologically
homogenous society to fall back ~mand see what a vision of a
good united society would be like. However, whatever different
views of the new society they had, the majority of kenyans

___ fA

had one common vision of an ind~pendent Kenya. To the masses,
~&

Kenya was to be a place where their dignity, which had been~them
by racism and free enterprise economy, would be restored(10).
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This was to be done by the removal of colonial establishment.
Prof. Ghai and McAuslan while speaking of the legal system indicate
that Kenyans wanted a dismanttling of colonial ins~tutions.
They write, "It was to be expected that an African government

would wish to abolish the system •••• The
important question was what specific modern values
and ideas would an African government try and
introduce via its refined (system) ••••"(11)

The writer's view is that the specific modern values and ideas
expected by the masses of Kenya are those which portray human
equal} ~tLh and dignity. Such values and ideas would remove the
injustlces of colonial system and institute just institutions
given effect by just laws. The writer submits that the institutions
that go with a bourgeois society cannot impzrt the justice
demanded by Kenyans effectively. Whatever contrary opinion
may exist, the writer's contention is that Kenyan masses hoped
and expected independence would hring an egalitarian society.
Such egalitarianism can only find its meaningful realisation in
a socialist society. A socialist society is what the masses
envisaged. But because of the factors we have analysed above,
the masses thought a just society would mean extension of settler
benefits to them as S. Guttofhas observed (12). This is what
academics have called 'politics of mystifications' among the masses'
(13). This brand of politics makes the masses hold a class
position which is and can never be in their interest. Thiir
consciousness of what is good is informed by the existing mode ~
ppoduction and they tend to think that a good life is the one
lived by the members of the upper class.
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3:4 The ConstitutionalAProperty jusxtaposed with the People's

expectations

We h ve seen that the majority of Kenyans hoped that Independence
would destroy the colonial establishments which were based on the
view that Africans were of an inferior nature. The institution
of property ownership was not different from the rest. It
favoured the members of white community, Asian community and

.,.,
African collaborators in that desCe;!ing order. Tbe rest of the J
Kenyan masses bore the brunt of institutionalised exploitation.
This resu~ted in a glaring contradiction in the pattern of
ownership where a few members of the society held the entire
means of production while the rest of the multitude toiled for
their (the few) comfortable living. This implies that the
Africans hoped that the property ownership pattern would be
dismantled with the rest of .colonial instituions in the quest f-Dr
a just society. Before a socialist egalitarianism was possible
it was imperative that the pattern of ownership be adjusted to
correspond with the notions of a fair society outside the
capitalist set-up. However as we have seen in the previous two
chapters, the constituional the~ory of an independent Kenya
accepted the sanctity of private property. This meant that the
colonial ~talist economic system would continue without any
major adjustments. Egalitarianism does not go with institutions
like the colonial ones based on instituionalised exploitation.
It is therefore a safe assumption to say that by accepting the
free enterprise concept of sanctity of private property, the
independent Kenya's constituion like the colonial one, regected
tbe view tbat men are all of ~ual wortb.

The differences created by the colonial socio@economic structures
would continue in an independent Kenya except the racial discri-
mination. This would only benefit the members of the bourgeoisie
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group. But then1 the group was only a handful of the Kenyans.
At the time of independence, the majority of the Kenyan masses
did not need a constituional theory protecting private property
acquired during colonialism. Indeed most of them did not have
property to be protected. The only people who owned what c~ be
called property were the members of the immigrant races and a few
African collaborators and educated elite. Before such a prGvisioD
the Kenyan masses needed a readjustment of the colonial ownership
pattern. The writer's view is that a form of revesse discrimi-
nation was actually needed if the concept of equality was to be
meaningful. The excessive colonial gains should have been
redistributed at the time of independence so as to ensure thatr
no one race, or group of persons, was so economically dominat as
to be able ~to employ what it owned as a basis for further exploi-
tation. Land which was inappropriately expropriated from Africans
should have been redistributed first before strict protection was
decided on.
After independence, the majority of ordinary Kenyans needed a con-
stitutional theory which would bring development and economic
self-determination to them within the boundaries of a just
society. A concept which allows the strong to devour the Weak)
under the pretext of liberty like laissez-faire policy was not
appropriate for Kenyans and the development they envisaged.
On what development they expecte~ the writer will not delve into
unrewarding discussion. Suffice it to say that the masses
expected development which wotl.ld-~retll.Im"::'thairlost dignity and
human worth. Such a development, economic or social must touch

all people.
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As the matters are now, the protection of private property under
section 75 helped to perpetuate the basic inequalities and social
injustices for whose removal many people in Kenya sacrifised their
lives.
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