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INTRODUCTION

Kenya has opted for the free enterprise economy. At present there
are no laws limiting the amount of property a person can own,

may it be agricultural 1lgnd; commercial, industrial 312 any piie
type of property. Since the society is one of private ownership,
much of the law is taken up with the protection of property

rights. This protection is the core of the present work.

Individualised property in the free enterprise concept is a
recent phenomenon in Kenya. The traditional African societies
did not conceéive of property as being capable of ownership as
such. The European imperialists came with the concept of private
property; introduced it with all other aspects of colonialism and

bequéthed it to post-colonial society.

Therefore th understand what we mean by the term 'ownership'

we have to borrow ideas from English jurisprudence. Unlike

Roﬁén law which makes a distinction between 'dominion' (absolute
right to a thing) and possession (mere physical control), English
\z;risprudence read the conception of ownership as an absolute
right through the development of possession. The emphasis is

esRcrship iae

nth "Seisign" (the right to possess). English
Jurisprudence will thus identify ownership where a person has
a power of enjoyment; a right to exclude others, power to alienate
intervivos, or charge as securitx and the power to leave a thing
by a will. This, however, does not claim to be a clear definétion
of ownership. Indeed even the most refined legal analysis cannot
yield clear criteria by which ownership may be identified, for
ownership is an abstract term which brings together into one

_.bqéle all the rights and interests a person has on a given ‘1
subject matter of ownemship, may it be_tangible or intangible.

. The writer does not intend to dwelve into the various definitions

. of ownership, and the controversy that follows each, for that m
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may not be rewarding in the context of our present work. Suffice
it to say that the terms 'ownership' and 'property' will be used
interchangeablgly and synonymously throughout the discussion. But
in each case the reference will be to that bdéle of »rghts or
interests a person 'possesses' or 'holds' on a given subject matter

which are capable of getting legal recognition and protection.

Section 75 of the Kenya constitution (Act No.5 of 1989) talks of
property of any description and interests in or righggover property 7

of any description as the subjéct of protection. This is a
mzﬁeﬁwﬁdiﬁiwes é’lgb}’?;&;é‘ %mle blg also n;cgyni]}z]égwmj
propertles.though mentlon will be made on intagible propertles

when and if the occassion demands. But in the main, the range of

legal regimes to be analysed are those laws which facilitateg

protection on tangible properties.

The attempt in this analysis is to answer the following questions
in the order stated; whence and where did the idea to own property
individually at the virtual exclusion of all, the others originate?
How did th®l idea come into Kenya, or, is it a phenomenal feature
of African Ownership pattern? (Chapter II). Is the concept of
private property and the protection accorded to it compatible

with the aspirations and socio-economic factors of an Independent

Kenya? (Chapter 3)

In attempting to answer these questions the writer will try to follow
the traditional discipline in legal writing. However the paper will
not suffer extreme compartmentalisation of academic disciplines

which is the hallmark of traditional writing. The dynamics of an 7
underdeveloped countryﬂlike Kenya forbidg such strict compartmentali-\~

sation. Secondly, for a rational analysis of any institution, it

is necessary to see it as an integral part of the whole - the whole

in our present case being the socio-economic order on which the

concept of private property rests - and not as a separate undependent
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entity. The truth is the whole. The truth about social order in an
anderdeveloped countfy like Kenya must be persued by probing how it
got to be what it is,; and what it does to the people whol¥ live
under it. The institution of pr&vate property will be subject
to this scrutiny in our work. The legal forms will be analysed
to reveal the substance and the substance here-means the explitative
socio-economic and political relationships that underly the legal
theories of bourgédis legal systems. This ties well with the
constitutional theory which is the subject of the present analysis.
This then means that the analysis will not be a purely formal
analysis of 1aw‘ih 3S§Zzense Hans Kelsep presented his 'Pure theory

of Law'.. The di tieal connection between law and political

order will be honoured and be accepted as a living reality.

Chapter I deals with the origin of the idea as presented to us by
the philosophers from the citadegl of free enterprise system.
Reference will be particularly concentrated on social and legal
thinkers. But attention will be drawn to thinkers elsewhere (
(particulary marxian writers) when their explanations seem illumina-
ting)either by way of contrast,or as pointers towards the possible
solution of questions as yet unsolved in Western Writings.

/ﬂm#&nj
Kenyas' pre-colonial economicskwill be examined to show the attitude
of Kenyd% tewards property holding. This will too help to show how
the imperialists managed to impose their jurisprudence inorder to
intoduce their ownership conception which would help to further
their economic objectives. Once they have succeeded to do this,
we will examine how the colonial political economy worked to

produce the ownership pattern bequé%hed to post-colonial society.

Chapter II will aim to answer the question of how private peoperty
is protected within the political and legal order.#

The period under examination is the first decade of independence
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(1963-1972). We will examine the attitude of those leaders
behind policy formulation and the judicial interpretations of
legal provision which guarantee the sanctity of private
property. At the end of this chapter, it will be clear how far
the principle has been respected.

Chapter III is the concluding chapter and seeks to answer the
question whether the concept of private property and its protection
reflects the aspirations of Kenyans,or not ,and how appropriate :
it was to have incorporated the principle injcomstitution at (
the time of independence and continued to maintain it after
independence. This will be viewed in the light of the majority
of Kenyans'g expectationsand the socio-economic factors existing
in Kenya by then. For an objective analysis of any social

order one has to go beyond the premises of the social order
under investigation. One has to take a standpoint which is
intellectually outside that social order because the premises

of that social order are encumbered by its values. This way

one can have a critical insight into that social order's
contradictions and hidden potentialities. In this paper,

and in particular this chapter, it is from the standpoint of
socialist society that it has been attempted to examine the
instituion of private property. Hence the socialist bias

that might be encountered.



CHAPTER ONE

(i) THE PRIVATE = PROPERTY - IDEA

The pertiment questiens in the histery ef the cencept have
been, what is the erigin ef the right te claim exclusive swnership
en a thing, tangible er intangible; what prempts man te call a
thing *mine® eor where did man derive autherity te own preperty
and refuse the whele werld access te it? It is trite knowledge
that whichever seciety we examine private ownership is allowed
te a certain extent, Hewever '‘privatisation eof property as we
knew it teday is a phenomenen ef Western Secieties and their
periphery satellites., Therefere answers to the above questiens
can only be furnished by western thinkers, Unfertunately ne
illuminating answers hava come from those ph11msophers.(1) The
questions are 31mplis£ia&11y dismissed by the arguments that ?

4

the desire te ewn property is as old as manklnd and therefore

a natural one, The right te own preperty-im @ an individual

capacity is cenceptualised as an expression eof man's autonemy.
' Man is nobedy's preperty. His intellect and ability are his and
when he uses them te acquire something that thing becomes his,
So the argument here goes that man's freedom, especially that of
actien, determines what the ecenomic relatiens are to bes This
is the thinking of 19th Century when the idea of 1&g§££9 was
reigning in its extramity(z). Before 19th century western
philosophers whe based their argument on natural law said that
since the institution of property emanated from man's reason then
any institutien which does not epitomise it is unnatural. By
19th century jurists are agreed that right te oewn property should
be pretected by state and law. Jeremy Bentham in "Principles

of Civil Code" wreto,‘

> RS Be o ]
...‘../2
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"Secure te the cultivateor the fruits ofsgis labour
and you most preobably have dene eneugh

The Pelitical ecenomy of this time in Europe especially England
is underlined by the laissez-faize doctrine - a person should be
left to conduct his ecenomic affairs without state interference.
The state's role is seen as only accerding pretection to the
gains accruing from the natural warfare in which the strong
devour the weak, In England it is difficult teo pinpoint with any
certainty at what time the idea was incorporated in her economicg,
political and secial institutions., SHffice it to say that

by the time common law was systemised the cencept had already
permeated English furispru dence,

The writer faced with this bankruptcy in western philosophy
to cogently explain whence and whgere the idea eriginated, has
found the marxian philosophy attractive, Generally the marxians
explain the erigin of the cencept as a part of corruption the
western institutions have undergone in the general develepment
of western society, This finds acceptance, albeit reluctantly,
in the mr;ﬁqrié rgfsening because humanity is based on equality »
in all QEEB as;§;£§;aﬁd equal worth of all beings. Therefore, #/
any institution that reflects contrary aspiratiens must be a
cerruptﬁd ene., Fredrick Engels in his work (4) explains that ?
ownership of property individually, as we witness it in free
enterprise ecenomy, started in the stagq,during society's
dnvelepmenﬁjgenerally eepresented as civilisatien., This is the
stage immediately after Barbarism (when things produced by man
were i% the main instrument that facilitated apprepriation) and
just befere the advent of commodity praductlen.( ) As we shall

| see later this is the perioed in which knowledge ef the further
|

working of natural products, of industry proper, and of art was
i
|

acquired, Before this stage Engels says that seciety was
[ structured and patterned into smaller units he calls 'gentile

Order' which gave way to *tribal' organisations, Dusing—this
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During this time the enly seeming political power was for smoothing

out internal conflicts.

The gradsur of gentile order ?gﬁ that it found
ne room fer rulers and ruled.

The division ef labour during this time was that which is only

a pure and simple outgrowth of nature.

The household was @emmunistic e.... whatever (7)
was produced and used in common was common property

But during the thresheld ef civilisation the eold gentile order

was destreyed by the new division of labour, The family life

became A%%%gﬁig and where ne pairing of sexes existed was now

seen a new monogamistic instituion of marriage., This gave
certainty te the lineage and ones offspring and a desire to
accumulate for their benefit was irresistible, However the

desire was to produce for subssitence only and relatively low
barter exchange, But as a part of the developmental carruption,ﬁM9’
the advanced technalogy#éifferencas in wealth of various heads

of families became distinct as some were enabled by the specialised
division of labour te acquire better tools and more means of
production, The o0ld communistic-household-communities broke up

and this put to an end the common production.

Thus Engels‘arqument says that private preperty ownership
was an institution rese at the threshold of civilisation tegether
with the institutien of menogamian family. Western philesephers
as we have seen afgreef that state must pretect property eof ﬁﬁj
individual because as a functienal social institution its duty
is to see to it that there is 'law and Order', Law and erder
includes pretecting natural rights of man and right te euwn
property is ene of the few fundamental rights. However a
salient weakness in this natural right argument is that it

does not cogently show cause why in a free enterprise economy

e s suld
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workers in factories and plantations do net have a right of
claim over the product of their labour which is very much under
compensated by the wages they get.

Marxian thinkers(a)have articulated a cenvincing interrelation

between private property ownership coneept and that of state
and therefore why the latter should pretect the former. However
like all analysis of human functions the explanation is sub ject
te limitations. Their argument goes thus, Since state and the
institutien of prévate ownership have the same ancestral back=-
ground the former must necessarily protect the latter, If either
one of the two institutiens is put out of funétien, as we know
it today in free cuterprise economy, the other must inevitably
face its own demise, We have ssen that the idea of privatisation
in ownership is a phenomenon of society during the stage of
development generally presented as threshold of givilisatien.
At this stage the a’ivisimn of labour and cemmodity production
reached their complete unfoldment, and revelutienised the
hitherto existing seciety(g? The hitherte cellective and common
production (as well as consumption) ceased., Distinction in
family wealth surfaced in the same localities, Eventually as
the technelegy impreved instruments of apprepriatien)and specia-
lised division of labour passed these instwuments inte the hands
of one section, the society was split inte a section of those
with means of appropriation tinte one group and these with ne
such means inte a group of their own, The former became the
expleiting rich and the latter expleited poor. The instinct that
had earlier led man to exercise his tyranny and supremacy over
woman during the pairing of sexes, now prompted the expfﬁting rich

to subjugate the increasingly impoverished masses into their rule,

ooe/5
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Since the subjugated have always been the majority an ensuing
struggle was imminent, Because of their similar interests the
various heads of rich families j@inq&mgeth@r and marshalled
their ferces to wage a concerted subjugatien en the expldited
pear: This plunged society into & inseluble centradictions and
consequently into irrecenciliable antegonism which it was powerless
to dispel, Se inorder that this astagonism may not consume the
society ultimatelg, it became nacessax?l/y te have a power, seeminglyi
&begg;stanéing above seciety se that this power can maintain
*law and erder', This power is the STATE, However because the
state arese from a need teo hold class antagonism in check and
rose in the midst of conflict of 'classes', it became, as a rule,
the STATE of the most economically and then palltically dominant

\,,2/&%4 b\) 5 &
class. Thus according to Marxist lonlst scholars the state

was a creation of economic power and requlated the direction politics
waéé?ake.Pelitics becames a teel in the hands &f the owners of

means preduction and ultimately of preperty: Thus as a rule of

logic the state has a duty to protect private property because

without 1t, it would net have evelved,and espec1ally as

pawarful)as we know it today., Thus STATE is the term we give to

a conceptual abstraction about the @& pervasive governance in a '
society whereby the economically dominant class use it as an b//
instrument eof pelicy. Like all other superstructures it is a”?;éiin

tgimplet daminanca of econemic and political class, It is .

k
»

therefore to expect too much te hope that state will be impartlal. "
Since it isbregnant with classfiinterests it is partial to the

class that damlnates it and for that reasen must vigerously
Jivaite w AL BN PEL S0 Ty
pr@tactAprmpartyﬁ owever this &s net te say there was no

#government! in the prencapitallsgrat saciety with'regulated?

economy (cenvesse of free enterprise). There always is a

RN e
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PRE-COLONIAL (CAPITALIST) SOCIETIES' ECONOMIC RELATIONS

The indigenous people of Africa whether they were pastoralists,
mixed cultivaters,hunters, arjﬁood gatherers had great similari-
ties in their attitudes towards life, This commonnessapplied
to property ewnership: Land and its prod¥ce was the chief item
in their wealth, e are therefore going to rely heavily on it
as our main example in property ownershipe.

In describing the relations of production in pre-colonial
(pra-capitalist)AFrican ssocieties we shall rely on examples
drawn from legal historians which clearly reveal the noneprivati-
sation of the means of production (mainly land) to the sndividuals:
We will alse resort to juridical data which the writer thinks
have depticted a nearer-the-truth picture of pre-~colonial
ownership, We must keep in mind that these judicial pronounce-
ments were made by people who perhaps had their views taiﬁ%hd
by English jurisprudence but their worth remainCin that they
employed the svidence of people whose memories were fr@sh in
relation to the pre-colomial life,

It must be understeod at the onset that when we talk of
community property we do not necessarily imply lack of social
differentiations, which we shall not discuss, but it indicates
the fact that the direct workers were not separated from their
means of labour and wherever any accumulation surfaces it was
accumulation for secial reproduction purposes and not accruing
to individual axpfﬁters: This then means that pre-colonial
ownership was typically different from ownesship in free enterprise
economy, In the ;attar/there is a distinction between legal
ownership and economic ownership (or control) of the means of
production, Under—medern—capitalismthe separation between legal
ecenemie—ewnership—(or control) of the means—of -preductien.

Under modern capitalism the separation between legal and

ecoenomic ownership is clear in some cases. For example at
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Jibana tribe ever the seil, and system of land ten@re said,

'The Wanyka believe that the land belengs to Gaod

and cannet be sold either by an individual eor by the
elders of a tribe, and the right te use the land is
commen teo all members of the tribe ... the individual
ownership is recegnized in the results of an imdividual's
labour en land eees He can sell trees planted e..s. but

in neither case can he coenvey any title te the ground.

This means that there was ne class of land or property owners.
All were workers and owned enly the produce of their sweat,
and enly that which they needed for consumptien., ' In another
case from Kikuyuland KIMANI WA KABATA -v- KIOI WAN'AGA (14)
Maxwell J, in his judgement says that,

The theery ef individual ownership of land is abselutely
foreign te the mind of an African until he has begun to
abserb the ideas of an alien civilisation .... such
expressiens as 'he beught the land, he owns the land,
that is his etc, mean nething mere than that a man

has accerding th native custem paid fer, inherited or
otherwise acquired the rights of eccupatien and
cultivatien ever a piece of a certain area of land which
are his to use untill he abandons them either directly
or indirectly:

These cases were decided by celenial judges in the ceurse of
exprapriatien of African lands, As much as we suspect the pekicy
behind the prenouncements we are however left in ne doubt

that the African land tenura(15) was saated, There was near unity

in legal ewnership and ecenemic ownership ef land as the primary
means of productien,

Legal histerians (15 a)1ike Marx Gluckman(16)ebserved the
same in their researches.

Ownership cannet be abselute, for the critical

thing abesut preperty is the rele that it plays

in a nexus of specific relationships. Hence g
in Africa there is ne clear definitien of ownerships..
Property law in a society defines net se much

rights eof perseons ever things, as ebligations

owned between persons in respaqt of thingsS.e.(17)

W 5
And C.K. Meek (18) in summing up the m.ﬁﬁi%grcharacteristics
{
of indg¢geneus land helding said;

eesoland is held (a) en Kinship, and/er (b) @
lecal group basis, Individuals have definite rights
but these are qualified by membership ef family
kindred and ward (or small village), Similary the
individual claims of families exist cencurrently
with the wider claims of the clan er lecal groupese
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The chief or (family head) is a custedian of
land, but not its owner eeces (19)
E. Cotran (20) notes that in nearly all tribes with partlllneal
lineage general principles of inheritance and develution was
en loqua%ggiwgkgfg?:dpropcrty among his houses (or sons).

This ownership relatien theugh being mainly on land was
the same in general property. It was guided by a peepleSattitude
towards life and cannot be expected to have been much different
in the rest of property. Indeed besides land, there was relatively
little in the way of goods except chattels viz. Livestock,

The coencludien reached here is that there was little individualised
non-persenal—effects-property amoeng Africanse Unfortunately it

is by use ef this nan:gééégﬁiiézf;gzéihglayad an impertant
justificatien rele feor the expropriation ef African property

by the impesed ceolenial system,

As is clear by now, the preductien relatiens in pre-celonial
pre-capitalist african society was not on class basis, Everyene
was a worker and thengﬁg%fna room for parasitism{ There was 7lo©
priviledged er unprivileged as is apperent in Beurgeoisie Society.
The form of government that operated ensured that the economic
relations remained and operated smoothly. As we have seen it

wag, by no means,like capitalist state's government.

Class structure, central pelitical rele and specialised
bodies were virtually absent scees(21)

Indeed the African social/ecenemic system can be likened with

a socialist one, The family was seen as the intitutien that can
emable individual te live a good life. The Basic means of
preduction were in the Aﬁnds of the direct werker, and everyone
was a worker, There was ne bureaucracy as we know if today

and in fact avary&ne was of equal werth in his rele. The inférm

and the helpless were catered for by the seciety. Most of these

sesel1l
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are attributes we find, theugh in different magnitude, in a

medern secialist economy.,

When the 19th century Empire builders came to Kenya this
is the system they met and since it could met accemedate their
designs of plunder and exdéitatisn they destreyed it. Let us nouw
underline the nature of legal precess and seme key legal
regimes by which this was accemplished and made self- perpetuat-

ing even in an independent Kenya.
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THE POLITICAL ECONOMY OF COLONIALISM IN KENYA - 1890° - 1963

The impesition of celenial rule with its primitive aparthei
capitalism in Kenya at the clese of the 19th centrury was

completed through conquest and fr@ud(zz). Bt the ceastal strip |

British get 'public' land frdﬁ&Sultan by 1895 lgreement: ?
However initif interier there was no such 'recegnized!
'sovereignty' and they used cenquest and fraud with the assistan
of English Jurisprudence, The English constitutienal theery

at the time was that Her Majesty had power over all pecple and
preperty by the virtue of sewvereignty, The centroversy over
this legal pesition had been selved by the SETTLEMENT ACT 1887
and the FOREIGN JURISDICTION ACTSéof 189086h4944?¢@7'

Under these tweo acts the Protectorate and later colonial
administration promulgated laws and rules to 'legalise' the
otherwise illegally expropriated African land which had been
acquired without any material cemszatien; The first of the
legal regimes te 'legalise' the land so acquired was the 1902
CROWN LANDS ORDINANCE which was follewed by 1915 CROWN LAND
ORDINANCE, These twe allowed for land te be expreopriated from
Africans and realloecatien of it to the surplus white pepulation
frem the metrepelis whe paid the crown, neminal fees, for the
grants., These legal meves altered the legal relations te
preperty as defined earlier (in pre-celenial seciety) and
had deep direct econemic and pelitical impacts en the African
people. At law the decress (erdinances) accerding to the celeni
chief Justice had the following implicatiens:-

eses the effect of the crown Lands Ordinance, 1915
and the Kenya (Annexatien] erder-in-Ceuncil, 1920, by
which the native private rights were reserved, and the

Kenya celeny erder-in-coeuncil 1921 as I have already
stated is clearly, inter alia, to vest land reserved for

sins/ 18
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the use ef ﬂ native tribesin the crown ... all native

rights in such reserved land, whatever they were ,..

disappeared and natives in eccupation ef such crom#n

land beceme tenants at will of the Crewn of land

actually eccupied which would presumably include

land on which huts were built with their appetenances

and land cultivated by the eccuper -~ such land would/ i~
include fallew. Sec, 54 of the Crewn lands Ordinance, 1915 ,/

puts a specific embarge on any alienddion by such tenané(zz)
The administratien’s pelicy destryoed all the Afriqh tenurial (
rules existing up te that time. This remained the pesition
'de jure' up te the eve of independence,

Secendly juris-prudentially the pre-celenial communal
preperty relations were turned into mere rights ef a tenant
L 3
atﬁWill of the Crown. The colenial state became the deminﬁ@
A

pelitical autherity and fehdal ewner of African land in accerdance
with capitalist property relatiens in the metrepelis but shert
of it because the African could not alienate the land, This
limitatien applied to even preductien ef cash creps. In a
political ecenemy that was being tbansformed inte a capitalist
econemy the African did net 'ewn' land ner ceuld he grew cash
crepe This was institutienalised discriminatien against the
Africans and the ceurts accepted it:(24) Ne grants similar te
these given te settlers could be given te Africans;(25) And
White settlers were not alleowed te alienate their grant lands
te Africans, In 1939 the ‘apartheid! was fully expressed in Kenya
(Highlands) Order-in-ceuncil which prohibited Africans ewning
land in the "Scheduled Areas" (White Highlands), These coenstraints
and restmsaints and demands fer tax meney ferced the Africans
te seek empleyment in the Whiteman's farms and hemes., Thus
the celenial pelitical ecenomy up to the time &f the secend W1Wﬂy

war was ene of the menepoly of means ef preductien by the

Eurepeans(?nd impoverished wage -labourers en the part of APricanS{)

;. 0‘00/14
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After the secend werld war the preocess of exprepriatien en the

masses still centinued when in the 1950s under twe nrdinanacas(26)

land was exprepriated witheut cempensatien frem natienalist
resisters,s The Africans were by new completely ggg;@pagtiod;
They were - . :0=r taenants ef the state er the mhite-seﬁﬁbrs, They
did subsistence tilling as well as wage-labour, This was way of
life for mljerityﬁhfricans during the celenisatien.
Asians were tee excluded frem agriculturel land en the
pretex that land belonged te the Africans and was inalienable except
te the mhitas(27). Hoewever, unlike the Africans and since they
had meney gained frem railway laboeur and labeur frem ether coelenies
they were able te engage in small scale cemmercial enterprises. In
time they became deminant in cemmercial and Industrial activities.
Indians sccupied the middle rungs ef pay and status hierarchy
even in state administratien. As Col;n Leys (za)puts it,
In 1961 ever 70% of all the lecally owned industrial
enterprises with 50 er more employees were Asian ownede..e.
they prebably owned three quarters ef nen~agricultural
assets of the country (29)
| Thnjfmrm.ﬁ a local commercial and Industrial petty -~ bourgeoisie,
The ether aspect ef colenial pelitical ecenemy was that after
the secend woerld war, and as the majoerity ef prepertiess Kenyan
masses started shewing their dissatisfactien theugh epen hestitilities,

a class of landed and educated Africans had emerged. These tuwe

categeries (c;%ﬁﬁi persen would be educated and landed) obtained
their wealth in the years immediately preceding Independence
transitien, The greup censisted generally ef chiefs'! families

and anybeody else with secendary education er abeve., And mest ef
them acquired wealth as a direct respeonse te emergency. As the
Mau-Mau war dragged en the celenial government recegnized the need

to acc&%odlto the 'ebedient' Africans and eventually use them te
\M‘

protect th;ir interests., Hewever, they had te be bribed by preperty

00;00.10/15
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exprepriated from their fellew but militant Africans. Therefere
mest of the land exprepriated from the Mau Mau fighters and supperters
by the twe abeve mentiened legal regimes were given te these
collaberater Afrians, As the 1950s w@re en these and the eduedted
elite censtituted the petty peasant beurgeeisie, They were
allowed te grew cash semes cehs craps(so) in the late 1950s and
employed cheap labour frem their peer lecalmates, Later after
individual registration of land they were able te accumulate mest
land by buying eut their peerer family and clan members. This

was the way they increased their gain in business and agricultural
industry, Thus en the eve of Independence éc%ansitisn @ greup

of Africans had emerged very much prepertied.
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THE POLITICS OF CONSENSUS DECOLONIZATION

In 19508 beth intornal and external ferces led to the
strategy of censensus decelenizatien. The Africans in lewer
rlnks)consisting aof squattars,(alrnady repatriated back te the
reserve enmass Lﬁ%ﬁ@?@ bch?strippud efé whatever livsteck 1:.hn)'f"7
had), the urban wage-labeur fsrcc,the Nairebi jebless crewd and
the state tenants-at-will in the Reserves, led by largely
uneducated byt talented and experienced tewn-dwellers had already
crystallized inte a militant greup resisting celenial rule by
foerce, These certainly played the largest part in the Mau-MMau
fighting and supperted the radical mass mevement calling fer
toetal ecenemic and pelitical Independence, The settler gevern-
ment tried te meet their demands by idtiating individualizatien
pregramme in the reserves in the hope that by heliding teo titles
of small land patches, this group of impreverished Africans
woeuld feel they have get their preperty back and step hestile
activities, This plan feund juridical expressien in the 1956 Nat%‘ve

Land Tenure Rulus(sz)

which called fer land censelidatien,
ad judicatien and registratien within central Previlce(zz). The
leaders (chiefs etc) appliﬁ&ed the plan(Sa). The African elites
who standAéain gﬁé mest were ready te get in?o tha oppressors'ﬁ
welconts
shees or jein them, This was indeed a @:{i_ggﬂg move te'thg
Africans whe had been previeusly denied land certificatgfiﬁs%gkfv
the prespect eof getting leans frem the financial institutiens
en the strength ef title deeds. Although this had te benefit
the 'better' framers-cum-salarised empleyees, thc‘privatisation'
of land werked a let in dulling the peasant's pelitical cons-
ciousness especially after independence, However the, cry fer
total indopend&%e ecenemically and pelitically did net cease by
this privatisatien, The reserves had been evercrowded due teo

rising pepulatien and the squatters expatriated back frem white

Highlands under emergency regulatiens. Se instead ef easing
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the preblem the pregramme increased,because landlessness rese
steeply and fast, MNwanwhile the external pressure was building
up on British Celenisers te grant fermal independence to the
natienalists, This was the price the Eurepean pewers in general
had te pay fer American interventien en their behalf during
werld War II., They had epened up the deer in the celenies faer
American capital and censumer geeds, The cempetitien ef inter-
natienal cap&ial led te the extension ef the capitalist sphere
inte ether peasant areas, This alse required a nen-hestile
envirenment which meant granting ef pelitical reigns te nen-
radical 'natienalists'!, Te achieve this a plan was needed to
everceme the radical and ce-ept the nen-radical 'natienalists!
in a pregramme for independence*gﬁgimnuld allow the coentinuity
of celenial ecenemy and at the same time bring te an end the
state eof anarchy which had eccassisned the declaratien of emergency.

The newer cemmercial and industrial interests (mastly American)
plus the less conservative settlers started lebbying foeor alliance
with African leaders whe were prepared te accept private enterprise
system and the centinuity ef celenial ecenemy after independense.
These twe greups meved under the leadership of New Kenya greup
party. I fs fundamental philesephies included rights ef private
preperty and sanctity ef centracts te %#%ﬁrespectad - simply
free enterprise ecenemy. Its pelitical strategy was the preductien
of African leaders with interests and ideals similar te these of
celonialists, And this became the basis ef cellaberatien betuween
them, the Asians and later the greup eof prepertied and elite
Africans, When in 1960 the Kenya (White Highlands) erder=in-ceuncil
was reveked by the Kenya (land) erder in ceuncil the African
prepertied petty bouréoeisiu feined the New Kenya Group Party
lnéjhnncefnrth in the subsequent Independence bargains}fostered

the same interests and thés pre-empted any radical referms in

eees/18
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Independence era, After 1960 and 1962 Censtitutienal cenferences
the sanctity ef private preperty was agreed upen as ene eof the
sagodﬁrds of Minerity rights(

Independence censtituien Sec. 19(35)

put stringent cenditiens
en cempulsery qcquisitien of preperty and even whede it is
permissible te take over private preperty full cempensatien must
be premptly paid. Any preperty eor Interest in preperty, can enly
be acquired cempussergly wgé; it is in the interest eof defence,
public safety, public erder, merality, healthy, fer tewn er
coeuntry planning er the develepment or utilisatien of any in sush
manner as te premete the public benefit, As Y.P. Ghni(zs)says,

uthese are fairly wide exceptiens but would nevertheless exclude
arbirtrary acquisitien ef private preportyf Acquisitien by ferce
witheut compensatien is what the ee scenemically superier races
feared a radical gevernment might de. VYet they themselves
especially the Europoans had dene exactly that - they paid enly
namina¢ fees te the grants ef land they get frem the celenial
administratien, This sectien is new incerpeorated in Sec. 75 ef

the Kenya Constitution(37)

and is ene of the few sectiens that have
never been tampered with since indepnndoncn: Besideg the sectien
puts a cenditien in faveur ef the ouwner of preperty which says
that the public necessity prempting cempulsery acquisitien must
be such that it afferds justificatien fer the causing ef hardship
te the owner. Acquisitien is also subject te the rule that

the law autherising it must previde provisiens fer prempt and ;gt
payment ef full cempensatien. The persen being deprived eof his
wealth has a censtitutienal right ef access te the High Ceurt fer
beth determinatien ef cempehsatieﬁ?ﬂgflegality ef acquisitien and
cempensatien, [Egmhaswiweight~to'ttkswthc“mineywtemt'eeuﬂ%ry—of
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CHAPTER TWO

This chapter will examine the behaviour of the Kenya Government and

its legal regime during the first decade of independence in relation 2

to the sanctify of private property. At the end of the chapter

it will be clear whether private proerty has been protected or not.

2:1 The Transition

It is a historic fact that Kenya's political Independence was a
culmination of both externad and internal forces. External because,
as we have noted elsewhere, the price the European powers had to pay
for American intervention on their behalf during the second world

war was to open the doorshin their colonies for American capital and
consumer goods. As a result a new form of capital, the international
capital in form of industrial capital, intervened and encouraged

peasant bourgeois agriculture in Kenya immediately after 1945.

The operation of this capital required a non-hostile environment
which meant, at least for the Americans, granting of political peower
to the non-radical group of African nationalists. This and the
admission of socialist states into the UN body‘prompted unprecedented
cry in the international forums for speedy decolonisation.

This obviously helped much in the atsainment of Kenya's kndependence

by 1963.

The internal forces as the previous chapter has shown, were the
proteracted struggles by the peoples of Kenya - the struggle was both
violent and through the constitutional means available. This and

the realisation by the less conservative white community that a new
form of political alliance with the elete class among the Africans
was necessary for their continued dominance in Kenya, led to the

1960 and 1962 constitﬁtonal conferences. The result of the two

connul22
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conferences was the formation of a constitution based on the West-

minister model(1) but with provisions for the protection of minorities?
The protection of private property was one such provisioqf. This

constituion was the basis upon which Kenya was to enter the indepe-
ndepe era. Internal self-government was granted on 1st June 1963
and the self government constitllteion after minor modifications,
became the independence constitqﬂon at the attainment of full inde-

pendence on the night of 12th Dec. 1963.

The two important instruments in this transfer of power were the
independence constituion and the independence Act (1963). The
independence constituion contained the layout of intermal government
and individual rights. The Kenya independence Act was an Act of
British Parliament which renounced Britain's right to legislate}%y
and govern, Kenya. It removed all limitations on the Kenya's
legislature and the effectiveness of the Royal instructions.
Hitherto Kenya's legislatidre was subject to the two major marks of

/');4 /1,4.(7 16 C{“V‘jﬁl"fu ‘f‘( (}‘--‘Lri(f,(\\ &éb‘i [\}’(j‘, 42;
dependency of a colonyp According to thepimperaal parliament had

power to legislate directly for Kenya. Kenya's legislature could
not pass laws inconsistent with the imperial legislations.

: . augz/bz' /mg
Besides the crown had a power of veto and disallowance, g to

be done in conformity with royal instructions. Because of this it
Ao ds e Meand ho ot 04— (242
has been suggested that legally "to give,than erasing the marks of
colonial dependency"(3). 0On the night of 12th Dec. 1963 the hithetto
Kenya colony and Protectorate became an independent sovereign state
with full powers to regulate her internal and external affairs.
It was so recognized by, and became a member of, international com-
munity with rights and duties that go with such a recognition. She
acquired a voice in the decision making process on the international
matters. She had henceforth to abide with international law and g
shoulder the international responsibility. Because of this it is

deemed helpful to briefly comment on international law and international

responsibilitv. v
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International law is that branch of law consisting of rules which
?overn sovereign states in their relations and conduct towards each
other in relation to adherence of certain agreed objectives. They
are a kind of conventional rules having their source in internatiocnal
agreements. Lord Russel in 1896 defined it as:

"the aggregate ofthe rules to which nations have agreed to
conform in their conduct toward one another" (4).

Lord Bockburn had earlier in R-V-KEYN (5) said that for international
law to be binding it "must have received the assent of the nations
who are bound by it". UWhat this means is that international law

oy

de¢ives its force in treaties (6). For a treaty to be effective

there must be free consent, good faith and respect for its observance(?).i

In 19th century international law principles were rarely applied to
the African colonies. Although the Europeans entered into '&gaties',
with African kings, chiefs and other heads of various communities,

and indeed regarded them as sovereigns for the purposes of those

15@, €olonial powers rejected any suggestions that international
law applied to the colonial territories. The treaties were therefore
without effect except when used to further colonial interests(8).
The economic interests of the colonisers were paramount in all
dealings with the colonised. International law principles were
evoked only when such interests were threatened by either the colonised
or fellow colonial powers. It never at all protected the colonised.
Explaining this phenomenon, Professor Muskat wrote,
"In an age when the tendency was to exalt Machiavellian type
of statecraft, it was difficult enough for Christians (Europeans)
to observe ..... restraints advocated by the early writers of
international law, towards infidels and heathen people" (9)
Thus in general, international law in Africa only intervened to
avoid war between the colonising powers. The people living in the

colonies could not avail themselves of the safequards of that branch
of law.

00.0.!/24»
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treaties, the reality is that durimg almost the whole period of colonial-
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However when the Africans got independence a new relationship between
the state, individuals and international law arose. The inter-
national responsibility which goes with the sovereignty has the
question of human rights as a major ingredié&. The right to own
property individually,and the duty of the state to protect this

right, has been pegged to the human rights question.

A focus on the question of human rights shows that it has been given

mCA tontionn Since world wae [,

wae, Since then the global organisations, (and nations all over the
world, be they peoples Republics, liberal democracies or non-aligned
states, have come to accept the importanteof such organisations),
have given much prominence to the question. Therefore muh as each
nation, which is a member, would loath the global scrutiny of its
internal affairs they are however obligated to abide by some general
requlations laid down by the organisations. The question of human
rights is such a fundamental one in these organisations that its
respect is prerequisite to participation in almost virtually every
aspect. Thus preservation of human rights has become a responsibility
every member must shoulder as an international obligation. Generallx
it is difficult_to define hdman rights exhaustively. Nevertheless
it is possible to identify some set of principles that constitute
its core and which are given direct and meaningful tink with
international law. Such rights are those deemed to be inherent in
human beings. Such rights are the right to live, freedom of speech
and experession, etc. Others are those deemed to be facilitative
i.e. those which help to give meaning to the inherent human rights
such as the right not to be discriminated against on grounds of sex,

colour and etc. Discrimination hinders enjoyment of other rights.

The free enterprise economy has designated the individual ownership
of property as a fundamental richt inhering in man. Its protection
is therefore similary\ fundamental. Notwithstanding the partinent /?
questions andaSZEiﬁ%Zs to how far the right to own something at the

virtual exclusion of other is inherent in man, the political econéyy
seee /25
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of capitalism has given it the prominence demanded by other rights.
To the free enterprise morlq,it is an international responsibility
each nation must shoulder. Fullest realisation in the implementation
of such a responsibility finds meaningful effect under national

laws and institutions of the state. Therefore, if the municipal

law is to recognize such a responsibility, the responsibility must
not be in direct conflict with the nation's soci@o-economic system.
It must express the aspirations of the country so that it can find
accod?dation in the country's Iegal framework. UWe cannot say that
the aspirations of the Kenyan masses was enhancement of the colonial
structures of ownership. However, as we said in chapter one, the
state is an expression of the economically and politically dominant
class not?%he massess. This is true even under modern 'representative!
governments. We have also shown that due to external and internal
forces, the people who too@over the state managément had already

been coopted into the coloﬁial system. They# had acquired material

interest in the colonial economy. They therefoee, did not

want to fundamentally disturb it.

Furthermore they had developed capitalist tastesthrough the educational
process, and the climate in which they had lived in since school.

They were from the elite class of Africans. They, too,were people

with secondary education or above with salaried jobs and property.

They would._ thevefore dislike anything which would purport to disturb

this 'status quo'. Their aspirations were a badack-led country with

the patterns found in socio-economic instituions of colonial i

capitalist Kenya.

The significance of this is to show that the international obligation

to protech private property was in line with the system thesekpeople

wanted to build.

PPN 44
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2: 2 THE PROTECWION DURING THE FIRST

DECADE (1963 - 1972 ):THE PLITICAL ASPECT

Kenyatta, the first President of Kenya who ruled for fiften years,

was completely clear and consistent on this issue since his release
from detention in 1961. Soon after his release he said "the govern-
ment of independent Kenya will not be a gangster government. The

time has come to for-get the past." (10) 1In other words there was

to be no rggcal change. The socio-economic structures to be preserved
were those accepted to the international bourgeois community. That

is why Ghai and McAuslan have rightly observed that"... there is a
heavy emphasis on protection of Private property which inevitably
benefits those, mainly non-citizens, who had large amounts of prope rty

at independence"(11)

The political willingness to continue this protection after independence

is indeed striking. It is amply demonstrated by Kenyattagsé speeches

after formal handover of government machinery. At a meeting in

Nakuru he told the audience that :"those who have been panicky about
their property ... can now rest assured that the African
government will not deprive them of their ownership ..."(12)

Late 1963 he addressed the settlers at a Nakuru meeting and told them,

" le want you to stay and farm our country ..... You must also
learn to forgive one another. Kenyatta has no intention of
retaliation or looking backwards ..... (13)"

This was Kenyatta's opinion on protection of private property. It
epitomises the official thinking because Kenyatta patronised the ruling
party KANU and the government. KANU dominated the government and
KenyaﬁﬂominatﬁggQKANU which was a loose party of patrons. Therefore
his thinking ggg‘to influence the policy. Indeed those who did ?

not agree_ﬁﬁfthis q?derate approach were soon isolated from the party'7
and consequentlyz%ﬁé ofthe government(14) . The leadership was entirely f
left ingz/the hgands of the capitalists. This ifdicates that private

property was to be viporously protected. This is reflected in the

sessional paper No.10 of 1965 which can be safely regarded as the

govemnment's blue print on development. It has been repeatedly
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"referred to in every delelopment plan. The paper is entitled 'African

socialism' but a close analysis reveals that there is very little

socialism in it. ,It equates free enterprise system with African
socialism althougﬁ'purports to reject capitalism, communism and
marxism (18). 1Its captialist bias is indicated by the paper's advocasy
of 'mixed economy' which if put to strict scrutiny is papitalism. It
seeks to encourage private investors indiscriminately. It severely
restricts public ownership of the major means of production which

is contrary to any known socialism(17)." The constitution and the

KANU manifeste make it clear that African Socialism in Kenya does

not imply a commitment to indiscriminate nationlisation"(18)

This coupled by the fact that there has been virtually no instance

of nationalisation shows that the government does not favour public
ownership. The only incident of complete nationlisation during the
first decade of independence is the 1964 Kenya Broadcasting Corportion
nationalisationsdnder KBC, (Nationalisation) Act (cap.221). Adequaté
compensation was paid, mostly for profitable benefits under contracts
which has 4en to twelve years to run. In all other cases the
government kas entered into partnership with the owners though mostly
acquiring more than half the shares thereby making the undertaking

look like a government organisation (19).

The primary means of production in Kenya is land. Therefore to
understand the government's attitude towards private property, we
must examine briefly how it has dealt with the question of land
ownership since independence. Before independence the colonial
government emphasized 9ﬂ individualisation of land. At first the
emphasis was on European private ownership. However, by 1950s, the
external and internal forces which led to attainment of independence
also led to the famous 'Swynmaerton' Plan (20) This plan envisaged

a reproduction of land capitalisation which took place in Europe,

starting in 15th century (21). The plan as we saw in chapter one,

found juridical expression in the Native land Tenure Rules (22)
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which called for land adjudication, consolidation and registration
within the African areas, mostly central Province. The African
elite, who later fook over the state management, appl%ﬁded the plan
(23). This theyrwhile their counterparts in other areas were reject-
ing the plan (24). The reason is that in Kenya the elite did not
want state owner<ship of land. This is understaddable because
they stood to gain in the process.
The 1956 Rules and the superceding legislations soon extended the (?
priuatisation\of land to other areas outside central province.
After independence the government simply continued the process, and
reforms which were, intiated by their predecessors. This merelyﬁ?/
sought to enhance the land ownership pattern as has beend dictated
by colqnial forces. The independent government did not concern
itself with redistribution before taking further the process of
individualisation. Instead it sought to protect land tenure relations
as per 1963. Clear examples is section 143 (1) of the Registered
Land Act (Cap.300) of 1963 which protects the first person to be
registered irrespective of how he acquired the land and section 95%5)
which states that no particular race was to be denied ownership.
Although thiéig?ggﬁQgggm advantageous to Africans its real eFFecmq
is to give the settlers protection over the lands they had

'illegally{ acquired from the Africans.  lew 7/

The 1960 Kenya land @rder 'in €ouncil abolished the White Highlands.
Consequently the African elite penetrated into the area on a willing=-
buyer - willing seller basis. To date, a number of landless people
have also been resettled on settlement schemes created out of land
loans given by British government to Kenya but deposited abroad

for buying out British farmers. This has made the government strict

on the question of private land ownership.
The above data indicate that after independence the individualisation
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process began by colonial government has been continued. This
continuity further indicates that the philosophy of the independent
government towards ownership in general is similar to that of

colonial government exceptd in the racial character of the former.

2:3 The Protection during the first decade:

The legal Aspect.

The fundamental principles of Kenya's legal framework are to be
found in the constitution (26). The constitution is the

supreme law (27). It has been stated that "The constitution lies
at the rootf'of our present day political instituions .... and, if
a constitutiond(writer) al lawyer were tobﬁgﬁie about Kenya in the
same strain as Dicey did about England he would ....have to
emphasise the supremacy of the constttutionZQ&hhe supremacy
stressed here requires that all laws should be made in confopomity
with the constituion otherwise they will be null and void to the
extent of inconsistency. The constitution enhances the sanctity
of the individual propgrty. Section 75 reproduces section 19 of

independence constit idn (29). 1In summary, sec.?75 states that no

property of any description shall be co%plsorily taken except where

conditions specified in paragraphs (a-c) of subsection one are ful-

filled. Subsection two gives the depréved person an 1
express access to the High court of Kenya for the determination of
his interests or right: the legality of acquisition, the adequacy

of compensation money and for the purpose of obtaining prompt com-
peasation. Under subsection four he has a right to remit the

compensation m#goney to a country of his choice at any time.

The section (75) is an entrenched one. Section 83 of the same
constituion (30) allows any Act of Parliament to derogate from most
of the rights in Part (V) of the constitution at a time of war.
But it states that under no circumstances would the right to propert

7 and its protection be transgressed. Sections 114 - 120 of the same
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are similar in formulation to section 75 but they relate to the

rights of Africans.> /£ 7.0



. because there is a dearth of the same in other areas of ownership.

]
But it isﬁsafe - assump?tion that the trend would be no different ‘
especially in view of what we have seen in the area of 'nationalisation’

i.e. government's willingness to pay very adequate compené%ion(31)

Before compulsory acquisition is made the conditions that are to be
satisfied are:-

(1) The acquisition must be 'necessary' in the interests of
defence public safety, public order, public morality, 2
public health, town and country planning or the develop-

- ment or utilisation §f the property in such manner as to
promote public benefit.

(ii) The 'necessity' must be such as to justify any hardship
to the owner.

(iii) Provision must be made by law applicable to that ...
acquisition for the prompt payment of full compensation.
The constituion must have envisaged a special law applicable
to a takeover under section 75. In 1968 Parliament
passed the Lagd Acquisition Act which now seems to cover
the situation.
Before the present land Acquisition Act (2968), the Indian Tand
Acquisition Act 1894 presumably applied, which, although it does not
provide for prompt payment of full compensation provides for compensation
The grounds listed in (i) above, are very wide and give the govern-

RHCUSR soeme T -2
ment the defence of any prevailing circumstances. .

— e —
IN NEW MUNYU SISAL ESTATES - V THE A.G. OF KENYA (32) The Plainfiff
sued the A.G. for compensation and for several other reliefs in
connection with a sisal estate taken over by the government &f Kenya
for the purpose of settling squatters on it. During the hearing the
conditions (i) and (ii5 above were not argued but the judge in his

prounouncements showed that he would have accepted the 'purposes'

given by the defence as valid within the context of section 75.

|
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In reference to (i) above, he said,
..." there was no suggestions that the acquistion is necessary

in the interest of defence, public safety morality, or utili-

sation of the property in such a manner as to promote the
pnblic benefit"(33)

While the writer agrees with the learned judge, the late channan
Sigh, that this was a trully good pyblic purnse, he Wastens to add
that it is not alwaysra 'public purpose' in a capitalist society

A0 &8l (
will be forz the common public. In a capitalist society public

Lam—

purpose often means public pﬁ}pose in a class context. It does not
always mean public purpose for thé%ublic at large. Often it is used
as a slogan or a cloak to increase or perpetuate the wealth of those
who control the means of production. Indeed the writer recognizes
that publiec purpose rggities may at times accrue benefits to those
of the economically and politically weak class, but this comes to
them indirectly. TFor example a read built to boost mining in an
areag will often benefit the general public in that area indirectly
but in the direct sense it is to boost the wealth of the few who
control the mining industry. Indeed the use of public purpose
doctrine under section 117 of the constitution has revealed that

the doctrine in Kenya has been applied to deprive the indigenous
people their customary land rights in%rder to establish induétries
which would largely benefit the few inéividuals who will own them.

The section has been used to set apart land in Diani area of Coast

Provinee for the purpose of building a tourist resort complex and

under the pretext that the persons resident in Diani area will benefit,
(/,

7Lby reagon of revenue to be derived from the rent reaped thereof (34)
In meality this will benefit the few monied tycoons who will acquire
the plots and build hotels. They may not even have come from the
area/oo:-/é Kenya}

In regard to condition (ii) above, the learned judged noted that the
necessity must be such as to justify any hardship caused to the
deprived owner but pre-empted any ruling by saying that,

" i idence on this fr either side but the
pee trPe?crees s]istynoi S not chal leged]" . (1.3505“

v
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However the writer is of the opinion that the formular would not
be any different from that of public purpose doctrine as stated above.
The judge, however, dealt at length with condition (iii), above - that

'provision must be made by law applicable to that ... acquisition
for the prompt payment of full compensation.' In regard to the law

applicable he commented that ,"There are difficulties. First the
constitutional provision apply to property in general whereas land
Acquisition Act applies to 'land' ...." This presuposses that if
any acquisition is to be made on 'general'é?gg;dZn Act must be
passed by Parliament for that partigular purpose. Thescaters for
any circumstances that might arise in future. The only case of
| nationalisation we have already mentioned renders support to this
proposition. A lea law, the KB. C. (nationalisation) Act (Cap.221)),
was passed specially for the acquisition of that organisat%on#(
Once a law for the acquisition and acceptance of liabilit%, the judge
saw the problem to be the question of the amount payable. Section
75(I)(c) envisages the payment of full compensation. The constitution
does not define the term. Neither does the Land Acgquisition Act of
1968 , for it says, in section 8 that
"where land is acquired compulsorily under this part,
full compensation shall be paid promptly to all persons
interested in the land."
The judge was of the opinion that "the similarity between this
language and the language of the constituion affords some indication
of Parliament’s intention a rthe measure of payment"(36) He saw
his duty then as to lay down a principle of that intended measure.
He said, "Damages .... would be recovereBile. These would be equal
to the market value of the assets taken over plus 15%
for immovable assets under the land Acquisition Act.
Market value only recoverable for moveables in either
case."(37)
It is not clear why he deemed fit to make this distinction. Perhaps
the hardship caused by loss of immovableﬁ%ﬁ gsevere than that of

moverables. However, this is only# mere speculation.

Chanan Sigh's formulap had been earlier applied in the case of
MANNY-V- THE COLLECTORR(1957) E.A. 125 (38)

i
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It was held in that case that 'the market value of land is the
'basis on which compensation must be assessed and market value is the
price which a willing vendor might be expected to ohtain from a
willing purchaser and a willing purchaser is one who although he

may be a speculator is not a wild or unreasonable speculator. He
must be of good ability and well qualified to put the land acquired
to best advantage!.

This is a stringent formular and if followed the 'owner' ends up
gettting slightly more than, or, the value of his property. In both
of these cases the comrt awarded plaintiff more than he had been
offered as compensation in the first instance. The court's formula
is the same as the one recommended by a report of a commitee on
acquisition of land (3%9), Here we see a concurrence on the ideologicai
principles between the judiciary and the executive. The Manny Case}Ei{C?
was decided during colonial period and the New Munyu case after
Independence. This is an obvious case of continuity of colonial
principles. It is a further imlication thafiégécutive is committed

to complete protection of private property and the Judiciary
perceives its role as one of implementing that policy and interpreté%{
it as strietly as is possible. This is cleared futher by the
decision of SULEIMAN DHAMJI -V- COMMISSIONER OF TANDS (40). The
plaintiff had been taxed on the compensation money which was regarded
as income from transfer of property. The court held that compensation
mpney is not taxable. The reasoning was that since there is no
provision in the land Acquisition Aect (1968) which authrorises

the deifction of income tax, then it is not taxable.

Given the above executive policy and this judicial approach one is
then justified to conclude that property in Kenya is adequately
protected as demanded by capitalist principles. Such provisions

as section 75 should not/ggen in isolation for one might get a
misleading conelusion. Section 75 of the Kenya Constitituion is

a source of eminent domfain (41) and is also protective. It is in

line also with the functions of a modern capitalist state. As



9 .

Winston Churchill commented,
"..... the vital process of civilisation and the combined
interests of millions gurarantee the security of property.
A society in which property is not protected would degenerate
into barbarism; a sogiety in which property is absolutely
protected (secure) irrespective of all conceptions of justice
in regard to the manner of acquisitions would degenerate not
into barbarism but death" (42%
It is for this same reason that the writer is not prepared to
accept such laws as Income Tax Act (1973), the Estate Dgﬁgif.Act
agé a derogation from the tenets of capitalism. They obviously
take away most of an individual's weakh without his consent but
nonetheless they are vital for the continued existence of the system.
Such funds are needed by a 'welfare" capitalist state like Kenya
(43) if the system is to surviwe the pressures from socialists,

marxists and communists.
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2:4 — CONCLUSION

From our analysiis it becomes clegr that capitalism has been the
dominant mode of production i the first decade of indépendence
This is by the virtue of its overwhelming dominance in non-agricultu-
ral sector and to a lesser degree in agricultural sector. We have
also seen that at the eve of independence the Kenyan soeiety had
evolved a class of African elite who tookaer the state management
from the colonial rulers. This ruling elite formed a czass of

local African capitalisﬁﬁﬁa perpetuate the pattern of colonial

ownership and institutional structurg;stripped-oq# racial overtones.

After independence this local capitalism has operated on the side-
— 0

¥

lines with foreign capital, and&g%éte as the agent. HenceLZ?e
state's commitment to individual ownership of property androption
to participate in partnership with other investors rather than
igwiate public ownership underscores its commitment. Q
The Juridical interpretation of this commitment has been to even

take the protection further, as we have seen from the only illuminating
cases we have.

Finally the form of capitalism in Kenya is a transitional one -~ from
'primitive' to 'welfare'. Hékver in either form the protection of
private property is a prominent principle. It would therefore

be superflous to argue that private sproperty has not been well

protected in a country where capitalist economic relations dominate.
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CHAPTER THREE

35k
%:1 The Scope of the Chapter

The writer hopes that the preceding chapter has succeeded
in showing that there has been enough legal and political
protection of private property in Kenya during the first
decade of independence. This protection has been effected
in accordance with the principles and functioning of a
modern capitalist state. In this chapter, the writer” will
examine whether it was proper for the constitutional drafters
and the independence legal and political systems, to have i

aMQQMﬁnwwammu#wktt
included the protection at the time 1ndependenceh respectively.
This will be done in the light of the socio-economic factors
existing at th#%imerf independence and after independence.
The prineciple of the sanctity of private property will be
juxtaposed with what the majority of Kenyan people hopeé
independence would bring. In this endeavou;,Kenya's seciebai—
development will be made and the historical phase it had
reached at the time thi# sanctity of private property was
incorporated in the Kenya constitution. The sacio-economic
relations, present by &hen;will expose what role the concept
of strict protection of private property was to play. The
socio-economic relations to be highlighted here will inlmde
the economic position of the Kenyan masses vi-awvis that of
the remépants of colonial settlers, industrial and business
undertakers and the African elite in dmrge of Kenya political
affairs - after independence.
Th7kole the law played,and should have played, in the light

S0l ~Lepnamic yvelationye
of the above issuves will be examined also.

......'/2
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%:2 The Socio-economic relations found in the Kenyan Society

since the advent of colonialism up to the time of Independence:-

Modern societies are a result of concrete historical development
that have}helped to shape, and continue to influence, them.
Kenyén society is no exception. We must therefore probe its
development historically if we are to compietently make a sound
judgement on whether it was, or was not, proper to constitu-
tionally proptect private property in an independent Kenya.
Such a judgemnt is best informed by a good understanding of
the history of a society for this tells us how the socio-economic
felations sought to be protected came about.
In European societies}Marx discerned various stages of develop-
ment. These are communalism, slavery, feudalism and capffalism
and scientifically predicted the next stage of socialism
as transitory to communism(1):Kenyan society has not strickly
undergone these stages strietly during the period of our
discussion here. However, Marx's observation of European
societal development,and its appreciation,is important to our
discussion because it throws light at the nature of developmentak
stage in which European imperialism came into contact with
the African society in Kenya and produced the new soeiety we
find in Kenya at the time of Independence.

Kenya as we know it today was born in 1886, a year after
the European powers had divided East Africa among themselves
in the Berlin conference of 1885. That is the time when
colonialism proper dawned on Kenya. During this period
(19tthentury) the European societies had attained the stage
of monopoly capitaiism (2). The African societies were self-

sufficient units at a pre-capitalist stage of development akin

......./5



iox

to communalism (3). Therefore tﬂéﬂEuropean capitalism was superior
though not necessarify better. When it me¢t these self-sufficéent
African units, it led to a transformational process that still
reverberates today in Kenya. Colonialism as a system succeeded

in instituting continuing transformation of the African economicg
and social patterns into those of underdevelopmdpcapitalist
society. Thus by the time of decolonisation one would be justified
to talk of Kenya's socio-economic patterns as one who-se¢ over-
whelming and dominant features are capitalist. Colonialism had
managed to subjugate earlier African tribel modes &f production

and social patterns greatly. It had modified, and at some areas
replaced, it to resembde capitalism more than any other mode of
knewn production. As we have noted in the previous two chapters,
decolonisation process left the colonial patte¥§ of society and

its production intact. The radical revolutionary movement

that had sprang up during 1940s amd 1950s, was diverted by cooption
et the time of active transition. After independegcé;what had
remained, as a radical wing of KANU was soon manouvred out of
office in early and mid 1960.s

The social economic patterns of society since the imposition of
colonialism up to the time of independence, though resembling

those of a capitalist society except for the racial overtones,

had not reached the distinct stratification found in older capitalist
metropoles. The clean theoretical distinction between the
bourgeoisie and proletariates was not easy to discern in Kenya.
This paper cannot afford an in-depth class anlysis of Kenyan
society. But since an analysis we must give, a highly generalised
model of class structures will be attempted.

Some of the main elements of the Kenyan society as it appeared
towards the beginning of 1980s have already been indicated in

the previous chapters. However a more explicit structure of classes

shows that at the top of the society layg a tiny group of repre-

sentatives of intermational bourgeouisie who represented the
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international capital pervading all spheres of Kenyan economy.
Second in the hierarchy lay the petty-bourgeoisie stratum consisting
of immigrant communities and those Africans in the higher ranks
of the civil service)the commercial andthe industrial sector.
The African ruling class rightly belongs here thpough their rol e
puts them slightly outside the general petty—bourgeoisié?ﬂu&hirélx
in the last stratrum we4&indthe largest ﬁection of the people;

, wate

the peasants - cum - proietafiatgrproper, lumpen protetariates,@%
proletariate proper; lumper-proletariates.
and the jobless rural andurban crowds, in that descending order.
This structure was the product of colonial practises and neo-
colonialism only helped it to consolidate. These characteristics
had already been formed during colonial period. The Kenyan
sogiety as it entered independentce era was already one subject
to institutionalised explitation withh distinct contradictions
in the main patterns of ownerbhip. Given this,it becomes clear
the role an entrenched constituional providion stressing the
protection of private property at such a paint in the history of
KenyadAould play. It would serve to enhance national wealth in
the hands of those who at the time of independence had already
acquired a material benefit from the colonial economy and those
few others who could 'make it to the top' in an independent
Kenya. For the majority, who bore the brunt of colonﬂ@; exploi-

—_—
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tation, and who had no ho f ‘climbin th ial ladd it
5 pe o m g up e/éééégic7§d er,

emm———

would continue to deprive them of/ their share in the national

cake and enhance expbkitation.
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3:3 The expectation of the masses: what did they expect in

relation to the Property Instituion?

Writing on adjudication, consolidation and registration of land,
S.B.0. Guttop(5) implicitly suggests that the peasants hoped
independence would extend the settler benefits to them.

"eeeoo To the peasant mind, which had hitherto been denied

land certificates that were given to the 'progressive' white

settlers)the registration was indeed a welcome move ...."(6)
True to the form, this might have been so. After all in land cases
this)besidezypromising loans on the strength of the title-deeds
removed the tenancy at - will status from the African peasants,
Furthermore registrations of land to most was viewed as a
recapture of their last possession. Even if this was so it
candt be taken on its face value to warrant a conclusion that the
masses did not anticipate a change except removing the Europeans
and repddcing them with 'bdack masters'. The masses also hoped
that the pattern of ownership identified with the whiteman would
be dismattled to give way to the re-establishement of a just African
society.
However what form the mew societ#éhould take was not clear to
ordinary people and even to most leaders. This led to the
gkinking Gukto is talking about. This is eé% ggﬁﬁ%&;. In the ?
first place, wek have seen that colonialism worked on the pre-
colonial African tripal modes of productions and their social
patterns and transformed them greatly. Th# free enterprise
economy brought by colonialism forced differmnt communities to
abandon their original societies and consequently lost the ideas
of their original communal mode of production and social
organisations. They adopted the new ideas of a fmee enterprise
economy. The Europeans were during colonial rulef the pace setters
in all aspects of life.because of their total control of both t he
economy and political organisation. Their lifestyles because of

their privileges were aspired to not necessarily because in the
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eyes of the masses they were inherently good, but because they
4 4L inSfin 66 Wit

appealed to a basic instinct of man wo¥ld over. This is%to live

T T e

in luxury even if this involves surbodinating another person's |
needs to one's own. To many a man woyld over)the good life is

the one led by the privileged class. The temptation to accept

as good what appears good and the human frailty that leads many

to abandon ideals an#@et what appears toﬂ%ood explains why many
Kenyan masses would have aspired to step into the shoes of their
former oppressors. Because of this,6 it has been observed that |
in "Africa there are more bourgeois minded peopa&é than bourgeois"(7)
This is true in a place like Kenya where, as we have seen, the
clean distinctionbetween classes is hard to make. It is further
explained by the fact that in contempomary capitalism a social
class may well take a class position¥ which is not in its oWh
interests (8). In Kenya this is true because the free enterprise
economy introduced by colonialism has made people assume #&ade
people—assme- bourgeois¢ tastes. Peasants and other members of

the lower c¢ lass are victims of this in their own limited ways.

The mode of production thatbas existed since the advent of
colonialism has informed them wrongly. The masses' attitude
towards life, without being paternalistic,has been one which is

not in their gX&ss interest.

During COloniélism and up to the time of independence the modern
education system, ideas and social life had not penetrated the
masses much enough to make them well informed. They could

not therefore see through the mystified colonial institi&ons
inyaacr to expose the ’‘evigls’ behind them. A good example is |
the institution of chieftainship. Local chiefs were always

blamed by the local people for policies which did not emanate ﬂ
from them but came from colonial rulers as directives. They
became 'shock absorbers' and 'buffer zones' between the brutal

colonial administrators and the local people.

—l O

This was true of
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almost every colonial institution. The people were therefore

subject to Barrinéﬁonlﬁoore's observation that :

rge i ts simply
veese large masses of people, egpeclally peasan
gcéept theasgcial systems under which they live w;th%gtuaﬁ%
balance of benefit and pains; certainly without the oug

of whether a better one might be possible....” (9)

Here we are not saying that the African people did not see the

colonial injustices. The writer's proposition is that they saw

the injustises in racial terms and not from the ideological
perspective. So without keen observation and analysis,a student

of colonial history is likely to conclude that the people of Kenya
saw the origin of their Sufferings.ﬁgg;-raCii;iiﬁﬁa%isiidgﬁﬁi%ﬁxt
racialism plus capitalist exploitation. Thushall what they
aspired for\iis the removal of the whiteman. While the writer
admits that this was indeed an overriding demgnd, he goes furth—er
to assert that the people of Kenya also hoped that the institutions
brought by colonialism would 'die' with it. Unfortunately the
nature of independence struggle did not evelve a clear vision of
what the independence would be all about. No clear picture of

the new society was clearly articulated. This is a human
phenomenon world over. When ypeople are faced by and external
enemy, the debate regarding what they want is obscured by the

urge to first fight the common enemy. This was the case in Kenya.
All the above factors put together tell us that independence
created different expectations in different Kenyan individuals.
Obviously history did not provide them with a sociologically
homogenous society to fall back #tpand see what a vision of a

good united society would be like. However, whatever different

views of the new society they had, the majority of kenyans

had one common vision of an indppendent Kenya. To the masses,

Kenya was to be a place where their dignity, which had been,them

by racism and free enterprise economy, would be restored(10).

---/8
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This was to be done by the removal of colonial establishment.

Prof. Ghai and McAuslan while speaking of the legal system indicate

that Kenyans wanted a dismanttling of colonial insftitutions.

They wrlte, "It was to be expected that an African government
would wish to abolish the system .... The
important question was what specific modern values
and ideas would an African government try and
introduce via its refined (system) ...."(11)
The writer's view is that the specific modern values and ideas
expected by the masses of Kenya are those which portray human
equaﬂ&WQpﬁh and dignity. Such values and ideas would remove the
injustices of colonial system and institute Jjust institutions
given effect by just laws. The writer submits that the institutions
that go with a bourgeois society cannot impart the justice
demanded by Kenyans effectively. Whatever contrary opinion
may exist, the writer's contention is that Kenyan masses hoped
and expected independence would bring an egalitarian society.
Such egalitarianism can only find its meaningful realisation in
a socialist society. A socialist society is what the masses
envisaged. But because of the factors ﬁe have analysed above,
the masses thought a Just society would mean extension of settler
benefits to them as S. Guttoffhas observed (12). This is what
academics have called 'politics of mystifications' among the masses'
(13). This brand of politics makes the masses hold a class
posision which is and can never be in their interest. Theéir
consciousness of what is good is informed by the existing mode QT’“

Broduction and they tend to think that a good life is the one

lived by the members of the upper class.
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%:4 The ConstitutionalAProperty jusxtaposed with the People's
expectations

We have seen that the majority of Kenyans hoped that Independence

would destroy the colonial establishments which were based on the
view that Africans were of an inferior nature. The institution
of property ownership was not different from the rest. It
favoured the members of white community, Asian community and
African collaborators in that desciging order. The rest of the /
Kenyan masses bore the brunt of institutionalised exploitation.
This resubhted in‘b a glaring contradiction in the pattern of
ownership where a few members of the sociefy held the entire

means of production while the rest of the multitude toiled for
their (the few) comfortable living. This implies that the
Africans hoped that the property ownership pattern would be
dismantled with the rest of colonial instituions in the quest f-or
a Just society. Before a socialist egalitarianism was possible

it was imperative that the pattern of ownership be adjusted to
correspond with the notions of a fair society outside the
capitalist set-up. However as we have seen in the previous two
chapters, the constituional theyory of an independent Kenya
accepted the sanctity of private property. This meant that the
colonial é;fgtalist economic system would continue without any
major adjustments. Egalitarianism does not go with institutions
like the colonial ones based on instituionalised exploitation.

It is therefore a safe assumption to say that by accepting the
free enterprise concept of sanctity of private property, the
independent Kenya's constituion like the colonial one, refected
the view that men are all of a%ual worth.

The differences created by;the colonial socio@economic structures
would continue in an independent Kenya except the racial discri-

mination. This would only benefit the members of the bourgeoisie



group. But thenf the group was only a handful of the Kenyans.

At the time of independence, the majority of the Kenyan masses
did not need a constituional theory protecting private property
acquired during colonialism. Indeed most of them did not have
property to be protected. The only people who owned what cgn be
called property were the members of the immigrant maces and a few
African collaborators and educated elite. Before such a pravision
the Kenyan masses needed a readjustment of the colonial ownership
pattern. The writer's view is that a form of revesse discrimi-
nation was actually needed if the concept of equality was to be
meaningful. The excessive colonial gains should have been
redistributed at the time of independence so as to ensi{;wggizk'
no one race, or group of persons, was so economically-igﬂiggg_as
to be able 'to employ what it owned as a basis for further exploi-
tation. Land which was inappropriately expropriated from Africans
should have been redistributed first before strict protection was
decided on.

After independence, the majority of ordinary Kenyans needed a con-
stitutional theory which would bring development and economic
self—determination‘to them within the boundaries of a Jjust
society. A concept which allows the strong to devour the weak
under the pretext of liberty like laissez-faire policy was not
appropriate for Kenyans and the development they envisaged.

On what development they expecteq the writer will not delve into
unrewarding discussion. ©Suffice it to say that the masses
expected development which wouldrreturnitheir lost dignity and

human worth. Such a development, economic or social must touch

all people.
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As the matters‘q:e now, the protection of private property under
section 75 helped to perpetuate the basic inequalities and social

Jnjustices for whose removal many people in Kenya sacrifised their

lives.
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