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The purpose of thids study 1s to establish vhether
o not there oxists any deweeracy in Kenyas, "Democrocy"
ie among the com onesit nuiitie:nl slopans the wo ld over,
Bach country and stote cledms o Lo demoe:iaties Oinilaoriy,
almont each state claims the others have ~o senuine cluim
to domcovaey, s0 puoh o so that “dewocerucy” bhas Legome
8 word of prolscs

Despite ite commormes, only a fow peovle bave falkon
the trouble to consider what "dexocruey® really meuane,
oy @von donctese Dut it is sgrevd thet u democratie
goversment is one thot iz not despotic, tyramnic,
authori tariocn etee It is & Jovernment viere 'ithe peojle',
o the sasces bave political .wovoer and wiere those in
the lesdorsghis doss not sisuse sower for their cun ends,
It 48 & povernment controlled Yy the peosle,

Thevre ars o mmbeor of recsons why "ithe peoule®
should axﬁreiwa santral iwer the covernment, Plratly,
tehe poople' farms the scciety to be affecte’ hy the
policies of the soverncrs snd “helr opidoms shoule
therefore ba seriously edhaddored andy wiore scssibhle,
affected, This ls &0 Lecsuse sven vhere an ¢x et ¢un
rizhtly tell ne what 1: good foxr usy he may Le w ong
inssesich as that under ithe eircumstascers iy may net be
what we geed, Our onicion should therefore Le given
serdous considerationg

Devcondly, 47 poonle have 0 control em the ~overmi nt,
they tend to vlmm the nense of ros omslbliity and snilite

sdney whilch ds neeses vy Yor & hwealthy coclintye They ure
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unatle to feel they have a stake in their cocietys They
éaku no pride and interest in it, Taey do not sirive

hard to imorove its sgood points and rout cut its deficiow
neien, But if they feel they mwe in control they are
aciive, onthusiasiie snd responsible, Theoy strive to
improve society, In times of coisis they take a common
stand and Tight it off, asnd control iz therelvre necessary,

Yorse still, wvhere the uasses Lsve no politiecal contrel,
the soecliety is divided into iwo groupst the rulers and
the ruled, Although it mey be hard to draw the line
boﬁ@eon them, as meny people will be on the borderline,
the distinction 4s there, This digtinciion wilitales
ageinst the feeldinss of eguality end indipendence that
ae neccsgary for a solfeconfident sceietys The rulers
become sepogant wherees the ruled hecome insecure,
feel inforior =nd lock confidence, This leads teo
unneceauas'y resantment and a2ggresiveness on the pert of
the ruled, Clagse=censicusness flourishes, Equality
and fraternity cease and even lilerty suifers, Sowe
kind of war dovelons (strikes, riots, underground
oprosition cte,) as the ruled feel, sndé rightly so, that
they are bolngs imnesed on by the rulers, For the society
to bo healthy tho‘whale society and not a section thereof
should hawve aalit;oal control,

The so~called Third World countries \5;:': ealy recently <
curved from coloniclism, The main offect of cclonialiem
wné to 11 tradition&l.oatnblinh-oﬁts. #¥ith it come 2
new politienl order and dominetion, This was meintained
by brutal foree; the sun ond the whip, Eguality end
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Al tl\i\Y

i‘ﬁ‘w,

%,
liberty was unknown, freodom {civil ?alihieni}vﬁuu
foreign and democracy was dead, The goverament was the
all-povworfal sud the rulers enioved unlindted powers

of aetion apainst the eltizenny, we the ococleniel governe
ment had teo fight for its very survival,

At indipondence, the colondgers wanted to impose a
more domocratic government on the same line as thal of
the colonial mastor, oSgusdity (4o law) amd the proteetion
of freedoms were introduced, Competing pevrities wore now
allowed and democratle principles wore endersed in the
cﬁnﬁﬁzautiaus; Sut the suvecess of this new system was
dounvtful, The histordcal backgvound fov such a syvsten
vas totelly szbsent, The ceolonisl cysiem could really
net be forgotien overnight, To date, ihe colenial
hangover &till reomains within ouwr oddsi and we camnot
help to think that what haprened nt indisendence wes a
cbange of perseonalitlss ond 2ot he ayﬁ%ma,?iL& ysw»s wmxsmxﬁf

This dissertation csrries three chapters in tie

T Conened
first the "datery snd develomment of democcacy, and «hﬂt» hﬁ
some poeldtical thinkers thought to be the best form of
it, Also covered is the trend thet demoecracy hes token
todav,

Chaptor two carrice an exsminetlen of the dewceraile
grineivleos in tﬁa Hesyva Constitution and hov dey are
moant to furction, Dut 1t is im@éaai%&a here to caver
each ud every sapect of demecracy saitherable from the
Constitution, Therefore, mly a few ontstanding prineciples
are covered,

In chapter three, the application of these dezoer: tie

priuai§1ma is eriticelly discuvacsad,
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The last chepter carries the comecluaion and
obaervations drawvn from the rest of the discougsion, 7To
this is added the recommendations vhich, in many view,

need te ivplimented 4f democracy is to be realised in

Kenya,

FLEASY WOTEs Unless cthervise specifically indicated,
21l the secticns guoted hevreln are seetions

of the Kenys Constitution,
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CHAPTLR 1

HISTORY AND DEVELOPMENT OF DUMOCRACY

(a)

HISTORY:

Democracy can be traced in the history of Western
political ideas, from the ancient Greeks to the modern
writers, The origins of democracy and its meaning were

oxplained in these terms:
"The Greek 'democratia', from wihich our ‘democracy!
derives, mecans 'control by the demos', And though
‘demos' means 'the people'; the Groeks did not at
least uso the words as we somotimes use 'the 'eoplel
To them it often meant the common people, 'the lowver
classcse', 'the masscs', or vhut a Communist would
call 'the Proletariat'; mecaning rouchly 'the working
classes', In this use, the people contrasts with
any other class of individuals within a statey a few
aristocrats, a few rich men, a king, or tyrant, or
dictator, or any minority class in the socioty, If
this class, rather than 'the people' hold most or
all of the power in the state, then the state is not
to be called a democracyj we call it an oligarchy
(of tho few), a plutocracy (of the rich) a tyranny,
and so on," (1) %

Thus it is clear that democracy denoted a rule by
the majority, It was supposed to be the ideal system of
Government, But political thinkers have had diiferent
ideas as rogards the ideal governmont., Let us look at

some of them,
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(1) PLATO (2)

Plato advocated that the ideal society would be
that ruled by the philosopher - King, as, he said
ruling is a skill, To choose him, all children are
to be reared by the state (commuqally) to te age
of abogt eighteen, During this time they =2re to under-
go tests to determine what they are prospectives in,
The prospective rulers are to be isolated for further
training, mainly intellectus=l, Studying philosophy
will be the last stage 2s it will lead them to know
the 'Good'. King had to keep neither private property
nor private family as these zre obstacles to impartiality.
Then the philosopher=king is to be given absolute
power; the other classes are not to interfere as they

are not skilled in ruling.

This government appears 'Utopian'! for one, Plato
had himself only in mind when he advocated a f'philo=
sopher<king?'., Where do we get philosophers of his
calibre? On the other hand it is not true that ruling
is a skill, It is born with the person. For example,
some of the great rulers like Napoleon Bonaparte were
not trained to rule - but they were good rulers,

It hos been said of Platos-

"It is usually supposed that plato turned to a
second best alternative in his *laws when an
attempt to put the *'Republict into practise in
Plonysian Sicily proved and abject failure.(3)

Conditions for such a government are totally absent,
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(ii) THOM'S HORBBES (4)

Hobbes saw some unsettled years in England during
his time., He argued that people compromise and agree
to abide to a set of laws = to awvoid conflict. laws
are effective only if enforced: which happens only if
the enforcing authority has absolutopower,

Hobbes advocated §overeighty be in the hands
of one person, the king: because:

(a)a msingle ruler has more secrecy of counsel,

(b) if a group has soveneighty it may conflict,
unlike one person, and

(¢) a monarchis decisions are as inconsitent
as human naturej; whereas a group has that
plus the inconsistency of number,

The powers of the monarch are imposing. Once
appointed his power is absolute. Thus, the dissenting
minority must subject themselves to his dictates or
be destroyed. To Hobbes, the monarch cannaggact unjustly. .
YJustt! behavior emanates from the law, and as the
monarchy makes the laws, whatever he does will be law
and automatically Jjust, as he is above law and
cannot violate it.

It appears that in defeat, Hobbes adopted a "peace-
at-any-price" philosophy. He preferred the evils of
absolute power to those of internal conflict without
sﬁch power, He was willing to submit to the evils of
tyranny and surrender all lilerty in return for
security. But a rule at the whims of one person whose
power is unchecked is most undemocratic. In fact,
Hobbes forgot that it is possible to have both law and
order and the absence of tyranny.



Locke,y lived Zduring unsettled yoars in Bnglond,
like Holhes, BJut unlike liobbesn, his outlock of
naturey wag Not so.red, He wag onnosed to Hobbes!

theory.

Locke <istinguisvod batween, Y2 ztote of noture!
and Ya stote of wapr', In the former, the poonle llved
poncofully. They own rocerty disozstle ot will ond
are govermned Dy lew of nturees Wl men nmey tronsgress
the lowe Then, the injured porty h g & rijht to mmish
the troasgre sere Locke zaw three probleme in such
nundchuonts |

(c) each =an reing Juize leuds to bles,

(b) where tronsrresced, we moy lock ade uste
power to ~unigh transgre:sersy »nd,

() oumiskment for the seme orime will wory,

Locke »aw the solution in the s~ctablishnment of three
institutions)
(i) 2 Judiecdsry to sdminlester low lmportislly,
(14) an svecutive to enforce the luw, ond,
(:14) ¢ 1ligi-l tdve to lay Jown nlform lewsg, *
Thugy he suldy scniety ordglinstos in the sationn
to extablise theze iastitutlong,

atete of whpy e ch raoctericed b

gﬁm

;onie aon on 2
ﬁéoap of men sookiny aboolute domination over the othwrys
whergunon a ;tmyis Yor ad&ival ensues, Upposition
to such :ersén (or uroup ,. L0~Ah~§3id, iz not only
Justifiad but reudred too,

Locke¥s povernmaat will hove lowy not foree, #8
1ts bogls, Lowg are t0 be urrived ot nfter long

delibersticns by neo-le's re rmsentntives, lesnite



ovwr-@m;‘rwfaiﬁé o right to rorerty, Locke zoid
cartoin cresg of condust sre immune to poverupentel
Interfarance,

Mozt davortanty the povemoent ls to e zp oiniled
b the n20.lo, who 2re the source of authoritye If

sovernnent trios to usurp thls suthority, it should

faraping concentretion of sower, lLocke's governacnt
1 to be divided iito tnrce bronchess Auscutive snd
Logicl tive (functionin: =s today), 2nd the Federutive
(for di -lomatic pegotintiens)e Boch bronch wo.ld
act ag e check sgzinst the other with the su romacy
of logisl ture, If the lerial-ture 1& not in se-sion,
the goverument n g © prevogative to act for subldce
good iu cose of emesrgencles,
cke i3 among the [reatest architacts of moder
v \ibo val
domocr ey, niid his ideus are the wais of :

denocrcing, Yis malority rovernment iz nmove donOw-

¢

cratic tinn thoze of liohbes und Plaito, ‘wity esrording
to 2tunrt Mill, Locke fer ot thet ~ven the mejority

can bhe tyrcanienl,
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(iv) JOEN STU'RT MILL (6)

It was agreed that o ruler was necessary; and that
in protecting society a ruler may overstep his authority
and become tyrannical. Liberasians sought ways of
limiting the rulert's authority - and Mill was an
ardent libeé%ian. But it was argued that it was
unnecessary to limit the rulerts authority. Being the
peoplets representative, it would mean limiting the
people's authority.

Mill argued this was theoretically correctj but
actual development showed the need for limitation.

The rulers and ruled are not the same, Rulers not only
develop their own interests but also are influenced

by pressure=groups to work against social welfare, and
limitations is necessary.

Mill supported the majority govermment of locke
but added that the threat of majority tyranny over
minorities is dangerous. According to Mill democracy
allows individualism, either through ligislation or
public opinion., Mill advocated limitation of government
power and saidi-

"The obJject of this essay is to assess one gvery
simple principle That principle is,
that the sole end for which mankind are
warranted, individually or collectively, in
interfering with the liberty of action of any
of their number is self-protection., That the
only purpose for which power can be rightly
exercised over any member of a civilised community,
against his will is to prevent harm to others.
His own good, either physical or moral, is not
a sufficient warrant,




"He cannot M bLe rightfully compelled to do or
forbear because it will be better for him to e 20,
because it will meke him happier, because, in the
opinion of others teo do so would be wise and even
right - To justify that, the cenduct
from which it is desired to deter him must be
caleulated to cause evil to SoHEONE €120, =wemwews
In the part which merely concorns hiunself, his
indipendence is, of right, absolute, Over himeelf,
over his body and mind, the individu:l is sovereizn®.(7)

Thus ¥ill adds minority (and individual) protection
to the majority government, Majority power must be
curbed as individuslism will be destroyed if majordity
likes and dislikes are to act as unwritten laws, This
also conforme with the modern understanding of demooracy .
Although it may be hord to impliment, the prineciple is
commendable as it scys 4t is for the government, in
any legal issue, to prove that sn individual's behavior
is undesirable., Although it may not guarentee complete
impunity, the weight of proeof provides considerable
security. Surely, if ve accept that Locke luid the
foundation of democracy, we cannot refute that Mill

built it for him,
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(v) KARL MARX (8)

Karl Marx also believed in a government by the
people. His politic=l philosophy apnears to have
been founded on the 'dialectic’ from Hegel. Hegel
saw all historical changes as being in accordance
with the dialectic; and it could be understood
by observing the development of nations., The
dialectic h s three stages: the thesis, the anti-
thesis and the synthesis, Hegel saw the nation
(the thesis); it breeds opposition within itself. SEECIEEN
The two conflict and therefrom emerges a new
civilisation of a higher order - the synthecisj and

the nrocess continuves ad infinitum.

Marx agreed with this, but he preferred a
materislistic dialecticts process in terms of economic
and social terms, M-rx argued that everyone belongs
to 2 certain class in society and thot the class system
is determined by the prevailing economic system., For
example, during hend-mill production feudalism prevailed,

whereas during steam-mill production capitalism prevails,

According to Marx, capitalism has three classes:
the capitalists (ovming means of production), the
working-class (dependent for livelihood entirely
from working for the capitalists) snd the middle-class
(faliing under neither of the above two, like small
businessmen and white-=collan workers)., Due to advance=-

ment in techfnology, there will be increase in
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dor oroduction wnd 8 corresnonilyy incre e jéf wealth
in the hands of those owning the means of nroduction,
To scuyuire more »rofit, the cenilialist will noy low
wages =«nd se¢ll comnoiitiss at high ~ricea, The
condition of the worker will ret vorse, The middlee

closs will be diseolved into “hn othors,

%@ therefore will have two oprosing claszest o
omall sexlthy class (the bourgeolsle) anslogous to
the thesis, 2nd & large indigent working clace
(cless protetariast) analogous to the antiethosis,
The workers will demend higher wages and to purchase
goods cheaply,

Confliict will rage between thex a=nd s revoluticon
will ecceur, culmin-ting in “he ertablivhaont of »
classlese socdety led Ly the smojority (sorkers)
= the synthosiss This synthezis will be & =zocialist
soclety th t iz more superior th.n ite rapltelist

counterpart,

Marx lived in the ers of industrial revolution
in Bngland ond mey have bDeen influsaced Ly the
deplorsbly poor conditisas the orkfer Lived in,
Todayy the working lot lives under better conaitions,
earme mole Mmoney wnd works less hous, Although the
salary of the worker dous not rise sronortionally
with the cozt of poods, =#ad the worker recelvez leus
remuner-tion for his lobour thon he desorves, MarK's
theory a«n wars overcritical, Mey-be if Lo ware
living today, “is onindon would be Jd1f7erent in

viow 07 zoeisl security liwa,
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Otherwizse it ap coars thet the cooiialliste are cuming

enowsh to hold vevolution =t 'wy,

Here +e see th it 'he orl insl idea of Lieal
governaent (demccrucy) connoted 8 rule by ithe peonle,
2ut some thinksrs thought tht z2n fdeal goveornoent
could be attained etharwise, Dut it &2 hag to e
seen in the light of its propagation, PFor e ple,
vhen oropageting the rule by philosophereitin; o,
Plato thought hey himself was Dest sulled to rule,
Hobbes's zonarchy was advocated 20 ss Yo ston ihe
wars of the kKind th t Hobbes had experienced,
Otherwvizse we soe Tthe ruls by The ~eorle helinp esnhaelsoed
by the aotherse Dut la the ractical develonmont,
democracy hos teken a comoletely dif’e: ent meaning
from 4ts original one, Lat us loock Lrielly =€ its

developnent,
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| ~ In its develonment, democrucy has token rmnuy forms

ond 1t hos devisted from its originsl weeming. In fect,
with the differences in the systems claiming ittrle nord
to: know what }11. really 18, C.Fe. 8trong suascrised
it thuse

Vemens w3 m3et Lo ready €o adait thot democrucy

can ¢ake mony ehspes and that it mey be necesasry

to exrerime t grestly in order to l"iaoom the idecl

forn of 1T ~=="(9)

It 12 in the course of these experinzentations that
donccrecy heg alterod,

One of the muin elterstions 18 in the meaning of
“the people”, Todey, "the neople™ means the sduit
nenbers of the society without specisl refersnce te the
lower cleasee or the mesves, This distinetion cn Le
peen in thut ia snocient Athens, 2 large proportion of
edul ts were sleves without a voie, yet 1t was dewocrucy,
Or in angleid, dewereey would hove been cieluned NOte
withstanding the fuct thats

"iith tue fivet kefom set (1842), the vote wue

give: o -em only on a restrictive projerdy

quelificotion ond in 1567 1t woe extended to 81l Lot
@3 householders in borousgh conetituencies, In 1804,

the same generel priucl le was spolied to all

county zenig, The 1918 ‘ot enfrenchised ull men

over 21 and all woven over 30, the younger women

being ineluded in 1929,%* (10)



The voling e weg loweread to 18 &n 1969, +11
slong, the gyaten hod dended more than half the NOpus
laticn the right to vote, oSuch systes would net be
tdenocrutiec? toduy, There w:y not be much .rocti-ol
difference vz the mojority adulta Lelang to the
flower cluss? todoy, Lut the diltinction is there,

Denpocracy hoc tecone sn enligous term, some, like
the French, think it connotes "the sovereignty of the
pecple®™ but the "soverei;nty' {tself f{e umbigous ond
8 govarment claiming majority support con borrow
it desnite its Lelng undmoerwtics Legsl and politicel
sovex%i@ty (as of p.er}.j:mnte) meang thot body :oce
will 1g ultimately oreved by the people, arx doul;le&sly.
the peo - le cammot ¢ gsoverelipn Iin this zense, The
faet that morlicment =y e elected by the peo-le
does not =ake the people soverelgn ag parlicnont may,
ang often does, nugs lows agoinst the will of the

people, which Tthe peonle would not do,

Seein; democrucy ns "majority rule®, as in Henyu,

ie misleuding, lormully, governsent dosg notl ox ress

dssues involving mejority claime, If anything ~inovrity
clains are upheld, Tike & money=bill for inst:nce,

The issues involved sre thal commiex thot the loymeny
the majority, cannot fora cn opindon ahout i€,
Governnment relicz on the estin tion of 2 fow ex .erts,
whose opinlons ovre euforeed, Iven st oriicsentoriens
cannot auke an opiniong 288 their .eing resresent:tives

of the peovle does not slter v thing, Thiz ic not

majority, but minority, rule.



It ie debotalle vhether s demoormetie goverment
eon exist #¢€ all, ond this tesk is beyond this z!&asmﬂ-
totion, And for our purposes, we can 8ssune thut
democracy i not merely Inatitutions like umiverssl
suffrage, porlisaent ry governoent and decisions by
mejority procedure but also principles thet they
seek to realise,viz:

"vessdfing) responsibility of the governors, or
the ri@t which a subject has of having the
reasona publicly assigned and cunvessed of every
aot of pover sxerted over LM sessse The liberty
of (expression)§ or the seourity with which
OVEYY MEN seee MUY muke his Compleing seceesses
the liierty of sssccictiong or the security with
wviiich the maleontents mey commmicote their
gentiments, coneert their pluns, and practice
every mode of opposition ahort of sctusl - .,
revolt?, {11)
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This woulild ionclude ool single and sulitie-party octates
$0 lons as they ponsuy these principlos,
Haop%avsuﬁp%rguea that dasoeragy s taken three major
dimenBionse e irei iz the Llibernledeunocracios of
the wastern orid, These have adopted the systona
asivocatod L. Lochke amd Mille The main characterictlies
inciuvde @ pove macnt ci:osen by the peosle in periosdie
frec oloctlons Ly uaniv rsal sulfrajge, wore tua: one
partios which oom ete (resly, the separation & powers
hetveon the exoceusive, the Llegisleidre aml the julloiary
with the suprezacy ef parliarent (o choek soucontration
of pover ard a uarandee of hunan riglitss These lilerale
denocraciscs are inhpreaBly capltalictice o thaw
overmasgt is nod oan end buat a meens 0 an end, ani tho
end 45 Y¢ie sreat- st coed for the Ureatest munbor', fat
thaey baveoeen cr}tic{sed by the larxisis aep grounds
that enritulienm {8 interontly c¢opresgive on these not
oy iriieds’ it caters aspecially thoge with 2o apty
anc hence it iu not desoeratice Iv iu argucd {1t the
proteciion exteonied to the pihoos is only to ontance
the {avourable positéon of t.ose with pro crty., uat
des-ite the aconomio inegualitlies, the srotectiovn
extended to Yihe othors? makes the systeme close to
betin: donocratice

Tha socond dimengion is that of the Castorm
NMocy the comaunist Jemcsracyj based on the thoory of
Marx, Tho ruls of the csrolstariat na os it close to
the old idea of dosocpmey. hoares MMarx thousht the
troseition tu sectoiiom would be a anattor of course,
Lonin tuistad this aml gtgd only a revelution wvould renilse

theo socialiast state, by liqubdating capltalists and
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reactionaries, These demnoecraciass are normally singloe

party systmes as denonstrated by the soviet Union, It

has heasn sind thate
il “"Soviet soclety iz monistic «ud theprefare that
minority or sectiomal rights mu-t Le eliminated,
It is denied that govermsent ousht to reco;nise
various sloctions and andertace to oanctﬁpte
(tuelr) elatrs - on the contrary, only
oue osecilon of the soe ety = tho proletariat and its
2ilies = 1o worthy, end tho ~overument hLas the
duty of suppressing all other sgctions and
Tovarnins 1o the interests of this worthy sectden
dm»ﬂﬂo : &‘3)

This is douve through violence and murder duaring and
after the rovoiviionWorse svilli, the party is supremel

o importaad woli%ical or organisational

aproiom ean over he denidod emwsames wit! 39(}‘
direotious Vi the Party"l (lj-)

Baspite t. eir Laudable ildeuls of creating equality
tie mecuns are loathsome, The sysiem advocates violence
and killincse frocioas, sspecially ol speesl, a: Oy
€0 cay tie loast, limited and miner oriticisms carry
Harsh contoneos, ‘he parvy, beliy supreme, has tasen
it wpoen itoolil So cictute what porsous are tuv Le elected.
The  oarty cacnet rightiully be equated with 'the peoplo®

and it Ls Joubtfal vhcsher these systoms are democratio

J nt alle
e third dimocalion is that _revalent in the
energent states - the so~-callad Thdrd Yordd, These
are #o-oant and Lave had a ciange Lo pick what they
eonsier ood {ron Loth the libaral-denocoratic and
compunist doocracies, They ave soreo or loss adoptod
i a widdle-of-tha-road scurse u“u\@ﬁd the oihoer two systems,
%' Thay had besn coioulsed by tho liverai-deonoecratic

v Buropcan powore aml oawmaily ipherdved libereal-demecratic

systoms at indfponleonoes, Mg She syzicm was sooner vajeoted
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Notable anong the rejects was the principle of multie-
partiess on ground thay circumstances so demanded,
Freedoma, espocially of expression have been violated
and treason and gpposition are synonyrous, They are
engaged in nmational davelopment and require a lot of
capital which may explain thelr rejecting outr . ght
Marxisu, As to wheiher they are democratic will amm
emerge from the discuscion in the othor chapters of
the dissertation,

From aili this, it becomes clear that 'demoecracy’
is ambigous and its development shiows its meaning
depends on the systen one is affiliated to, We can
now examine the democracy in a one—pérty state, as 18

demonstrated by Kenya,
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CHAPTER IT

DEMOCRACY IN A 1 « PARTY STATE

THE DEMOCRATIC PRINCIPLES IN THE CONSTITUTION AND

THEIR FUNCTIONS

It is common knowledge that Kenya had been a
British colony for a long time, When the Britishers
established themselves in Kenya, they manipulated laws
to acguire control of government and land, This led to
the dissatisfaction of the so-called natives who had a
better claim to land and government, But a recognition
of these claims would mean an end to British supremacy and
the colonialists were unwilling to concede, As such, the
administration was characterised by utmost brutality and
suppression, culminating in total oppression of the Se&-cslled
natives, Any mese move opnosed to the system was
ruthlessly suppressed,

This only helped to mount dissatisfaction and ended
up in the liberation struggle in the early 1950's, which
continued to the late 1950's, By the mid-1950's it was
clear the Britishers would not hold out much longer,

But it was not until 1963 that the Union Jack was lowered
and the Xenyan flag raised, marking independence,

During the independence conference of 1950, in
London, the aim was to set u» a constitution based on
the Westminister model, Negotiations then followéd and
in 1962, the outlines of tﬁe independence constitution
were drawn up., The constitution was for a Westminister
(1iveral-democratic) system,

Although a number of changes have been injected
such as those ending Regionalism, the current 1969
constitution is basically founded on the 1963 one and
incorporates 2 liberal-democracy, or rather, liberal

democratic ideals as we are going to sece,
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(1) ELECTIONS

The procedure for elections is extensively laid
down in Chapter III of the constitution and persuant
thereof has hbeen passed the Presidentisl and National
Assembf§§§2%t5 It is based on 2 wide franchise, 3532
provides that Kenya shall be divided ilnto constituencies
(inaccordanqg with S42) and each constituency shall
elect QQ§T§Z the National Assembly. It further provides
that every person registered in 2 constituency as a voter
shall be entitled to vote in that constituency unless
he is detained in lawful custody or is disqualified from
voting for having been convicted of an election offence

or having been reported guilty of such an offence by a

-ecourt trying an election petition. 3543(1) provides

for gualifications for a person to be registerzsd as a
voter: viz, ue muss be 8 citizern who has attained the age
of eizhteen years, he must have been ordinarily resident
in Kenya either for a period of not less than one year or
periods totalling not less than four years in the

eight vears immediately preceeding the date of registaration
and he must have, for =2 period of not less than five
moniths of the twelve immediately preceeding the date

of registration, have been ordinarily resident or has
carried on business or has held land or “uildings in

that constituency. S43(2) says that a person shall be
disqualif%ed from registration as a voter if he is of
unso&ggagihdfghe is an undischarged bankrupt, or hé is
detained under lawful custody or he is disqualified for
cunviciion agr;eing revorted guiltvy of an election

offence.
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S43(4) provides that a person who qualifies to register
in qore than one constituencies shall only be registered
in the one constituency he applies first.
Then S34 states the qualificatiohs for a person
to be elected, He must have attained the age of twenty-one
years, he must be registered in some constituency as
a voter (not necessarily in the constituency he intends
to contest in), he must be well-versed in the English
(and Swahili) languages to enable him to follow
proceedings in Parlisment and he must be nominated by
a political partye. Under 535 no person will qualify to
be elected if he, by his own act, is under allegiance
or adherunce to a1 foreign state, or he is under sentence
of death or imprisonment for over six wonths, or he‘%f
unsound mind, or is aa undischarged bankrupt, or has
interest in certain Government contracts (to be prescribed
»y Parliament), or is a civil servant or judicial officer.
The @ssence of all this is that liveral-democracy,
wihose principles are enshrined in the constitution,
signifies a rule by the people. The machinery of
Government must therefoie bLe run by the people. Bat it
is impossible for every member of soci?ty to take a direct
role in the running of Government, 2s in 2ncient Athens.,
It can only be done if the Government, is Fun by thé
people's chosen representatives, who sre -o act on behalf
of the masses., This can only be done where free and QqQ‘QU&§<
exercised on & wide franchise based on secre¢t ballot,
To maximise and realise people's particigation, tH?
elections must be periodic so that people :gan chagﬁe the

Government if they feel it is not living up to their desire
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For this reason, 859(4) provides that Parliament shall
stand for five years and then stand dissolved, whereupon
new elections must take place. Although the right to
vote and be voted for is not included in the fundamental
rights, it does not make much difference in practive as
the provisions of the constitution are to prevail over

any other law(l ).

(1I)  POLITICAL PARTIES

One of the cardiaral characteristics of liberal-
demoecracy is that it stands for a multi-party system.
There must be more than one parties. This is, intended
to foster and maximise the people's participation in
political affairs., The fact is that:

"We have =—-=- 2 Government in office
that 18 e——cwcaw trying to do its

best. 1t is introducing measures which
it believes to be for the good of the
country. It is administering the whole
machinery of state as efficiently as

it can. (But the opposition) is to take
the maximum advantage of the Govermment's
mistakes, to insist that (the Government)
is ruining the country, te extract from
it, if possible, information by which
this can be proved, and to feed the
electorate with propaganda intended to
show that the Goverrment, however good
its motives, is im fact doing the worst

possible W~wgs. T RS et pensitl w&\\.”b_“
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This is because the opposition is ready, able and willing
to provide an alternative government, It must discredit
the ri. ing party, especially where there is concrete
evidence of détrimental policies to the siate.
Opposition partieé are important as they keep the
eleciorate well-inforwed of the activity of thz Govern-
ment, éut th-y are more so as they form an importunt .
checlt on governmant excesses, As the ruling party is
always un@er a threat of overthrowal, it tries a lot of -
troubls Lo see that ivs poliecies are risht and acceptadble
to the eloctorate, Policies must be ecarefully thought
cut and mistakes, ag far as possihle, av~ided, This way
the goverament cannot assume powers it does not posses
and will provide excellent scwvices,
It cannot be doulted that Kenya was intended to
be a multi-party state, although this is not expressely
provided in the constitution, Thc Independence
‘Constitution was a 'compromise! between XANU and.KADU
the dominant parties, which co=existed until KADU was
ocutlawed in 1964, and later in 1966 tlhe XPU was formed
and existed until 1969 when its leaders were detained
and it was banned(3)., It is definitely within the
spirit of the constitu*ion that there be more than one
~~1.%%sa] party, as it based on the 1963 one., Althouch
not stated peoint-blank, it can be gathered from the
31
wording some of}tbe sections, For example, €5 provides
that:
5(3) Vhenever parliament is <issolwed
an election of a President shall
be held at the ensuing general

election and at that election -
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(a) one candidate shall be nowminated
--= by each political party taking
part in the general electiong

(5) In the election of a Fresident
ctherwise then at a gencral election =
(a) every candidate shall be nominated
by a (not by EE?) political party —=-

s ol P A O S A K A 8 A
This elear’v presunnoses more than one party and bearing
in nind that the 19463 constitution on which the 1969 one

%
is based, was eant to cater for uwore than one varty, we

cannot help concluding that it is within the spivrit of

the constitution that thwere be more than one partye

ITX PARLI W ERT

It is also an estabiished rule of liberal democracy
that tihere wust be a Parliasent elceccted by the people,

In Kenya, it is provided for in Chapter Iil of the
constitution, 830 provides that Parliament shall

consist of the President and the Natiounal As&embly.

S31 then provides that the Assembly shall cousist of
elected menbers (elected by universal suffrage), nowinctdd
meubers (appointed by the President) and 'ex officio!
members (neither elected non nominated, i.c. the Attormey
Gercral and the Speaker). Fach clected member represents
a constituency and it is the candidate winning the
majority of votes that is declared elected,.

The functions of Parliament are threefold, The first
is to legislate, 830 ﬂxpressly_pro;ides thét the legislative
power of the Republic shall west in Parliament. There
£s no other coupectitive power and it can wmake laws, other
than those uwaking acts or oumissions criwinal, with

retrospective er;ect(4).
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It has even tlhe authority to alter the 0cnstituticn(5}.
S4é provides that the powsr shall bhe exercised throu h
Bills passed Ly the Assem ly, After discussin- and
accentin;; the 'ill it is taken to the President for his
assent whereupon it is published in the Kenya Gasette
and attains the force of law(6é)e Parliament may refuse

to accept any Dill whercupon it is withdrawn(7). Private

members arc also free to introtuce Pillis which, if
accepted will “occoue law but as we si:all sece later,

tidis is made almost impossible hy the executive,
VS o
The second function Linancial control, The principle

(8) is that Parliament is vested with the power of raising
money throush taxation and also scrutinisins ~overnment
expenditure, Also, public money 3ills must co e {rom
the executive, and ail withdrawals from tie co=soliﬂated
fund must e sanctioned by Parliament (9).

The third function of Tarliamoent is to criticise
and control the exccutive. his ie entrenched in $559(3)
which gdves Parliament power 1o pass a 'vote of no
confidence in the Government', I this happens the

President has to resipn or dissolve Parliament, It not
the su'=secition provides that Parliament asutomatically

stands disselved on the fourshr day, As Catzel puts ite

.

"{ "farliament li2s the) ri ht and indeed the duty
to seek .. explanation from the soveirnment and
to criticise and advice,in the exerecise of
its exccutive authority" (1o}
It is not unceomuon to hear criticisms levelled against
the miscouduct of CGovernment asents such as police

brutality. And occasionally, linistem have been put

to task when the answer guestions unsatisfactorily.



-l -

(v) THE JUDICIARY

The judiciary is provided for in Chapter IV of the
Constitution. S60 establishes the High Court, which is
to have unlimited originai jJurisdiction - both civil and
eriminal, Also, the appointment of judges is covered (11).
864 provides for the establishment of the court of Appeal,
865 empowers Parliament to establish other courts sube
ordinate to the High Courtj done through the Magistrates'
Courts Act, 1967. To cater for the muslim minorities
S66 establishes Kadhis'! Courts to apply Muslim Lawe

The function of the judiciary, for our purposes,
is basically to act as a Constitutional watechdog by
upholding the rule of law, Its task is to review the

legality of legislative executive acts, and also
quasiejudicial adminig{rative acts. As Nwabueze puts its

"The court's jurisdiction for this purpose may

be invoked by an aggrieved party =--- provided

he can establish a 'locus standi' entitling him
to challenge the act in question, This condition
means that what can ve challendged is an actual
w== act in being ---*{12),

As the executive has no power to act against the individual,
yet almost every executive act bhears on the individual,
the principle acts as a guarantee against arbitrarivess
in executive Government, In a Nigerian case where the
Governor purpeorted to have power to act against the eitizen,
the Privy Council saids
"As the executive, he can only act in persuance of
he power given to him by the lawe === no member of
the executive can interfere with the liberty or
property of a === subject except on the condition

that he can justify the legality of his action
before a court of justice"(13).
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To effectuate the proper working of the judiciary LY
should be indipendent of both the executive and the
1eéiélature. This can easily be gathered from ST77(1)
whieh provides that every person charged with zn oflence
shall be afforded a fair hearing "by an ind@pendent

and impartial court®, This is streﬁ%hened by the fact
that judges have a security of tenure as, under $62(3),
a judge can only be removed from his post for inability
due to infirmity (of vody, mind or otherwise) or for

misbehavior,.

(IV)  HUMAN RIGHTS

The origine of a guarantec of huwman righis can
be traced %o the commen law, wiaich has been a zealous
protectov: cf these rishis, Thess net only inciude
civil and political liberty, but also freedom of
action generally, DBut these heve been entreached in
the Constitution, especially in the anewly-Tormed states,

The Kenya Constitution guarantees numan rights
in Chapter ¥. The guarantee is summarised in 570
which provides:

T0. Whereas every person in Kenya is entitled
to the fundamental rizhts and freedoms of the
individual, that is to say, the rizht, whatever
his race, tribe, place of origin or residence
oxr other local connection, politieal opinions,
colour, creed or sex, but subject to respect
for the rights and freedoms of others and for

the public interest, to each and all of &he
following, namely: = _
following, y “ﬂﬂ"



(a) 1ife, liberty, security of the person and the
protection of the laws

(b) freedom of conscience, of expression and of
assembly and associationi and

(e) Protection for the privacy of his home and
eother property and from deprivation of
property without compensation,

The provisions in this Chapter shall have effect for

the purpose of affording protection to those rights

and freedoms subject to such limitations of that
protection as are contained in those provisions,

being limi t¢tHons designed to ensure that the enjoy=-

ment of the said rights and freedoms by any individual
does not prejudice the rights and freedoms of the
others or the public interest”,

Then follows lengthy and detailed provisions of
these rights and how they are to be enjoyed - including
limitations in SS, 71=85,

The purpose of entrenching these rights and freedoms
thus was to put a check on arbitrary executive and legi-
slative action against the individual, To achieve this
it has been said that it is the tradition of justice
that judges should not shrink from upholding the
lawful rights of the individual(1li),

But under common law, the guarantee only avails
against the oexecutive and not against the legislature,
Legislative interferance with these rights is not
questionablej and here the courts have to play an impore
tant role to avoid their encroachment by legislation
during its interpretation unless, from the wording of the
statute, it is unavoidable, This was mainly based on the

effectiveness of the separation of powers between
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the executive, lerislature and the judiciarv, Tut f-iling
to inclute Te~islative interference in the nrotection
would he fallacious in a country like Kenva where nracti-
cally all lezislation stems fram the executive .an? the
leciglature only nlays the role of 'rubher-stamninet i+,
It would amount to nothin~ as the lerislature has acted
as an extended arm of the Novernm~nt, This fallacy is
taken care of hy 93 which nroviles that 'if any other law
is inconsistont with this ennstitution this econstitutinn
eh211 nrevail and the othar law shall, to the extent of
the inconsistency, bhe vnid!', Therefore, unlesas tha
eon=titution arants nower +o the lesisglature to nass laws
interferin~ with these richts in certain cireumstances,
the individusl is »nrotected ag mich arainst the lerislature
as the executive, Such an extension is necessary if we
bear in mind that the lerislature may not he free of
tribal and racial sentiment and even more so when we
consider the nowsr wielded hvy the executive over the
lecislature, Otherwise, the executive would more or less
have a free hand to interf&re with these richts,

These are some of the liberal-democratic nrincinles
we inherited from Rritain, But things said are not

the same as thinsrs dore, e can now nroceed o see how

these nrincinles have heen emnloved in nractise,
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CHAPTER IIT

APPLICATION OF THE DEMOCRATIC
PRINCIPLES IN THE CONSTITUTION

As we saw in Chapter II the democratic principles
are based on the Westiminister model of Government,
This kind of liberal - democratic system is especially
based on the separation of powers whereby the executive,
the legislature and the judiciary are completely
indfpendent of each otherj; with the supremacy of the
legislature. This was meant to avoid dictatorship
as each would check any excesses of the other., But
despite the clarity of these provisions actual practice
shows otherwise and leaves a lot to be desired. The
executive, both by hook and ¢fook, has manipulated the
Constitution to suit its desired goals, Lawful and
unlawful means have been emplo yed, depending on the
demands of the moment, Eventually, the principles
serve little purpose - if any - as will appear, e
(1) ELECTIONS o~
We saw that any person who has qualified either
to vote or contest a seat in Parliament can do so as
of right. The Constitution provides that for a
person to qualify to contest, he must be nominated
by a political party under S34(i)(d). After banning
the K.P,U. in 1969, Kenya became 2 de facto one-party
state and still is, As such, the candidates that are
nominated by KANU, therefewe are deciared elected

unopposed,
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By banning opposition parties our constitutional right
of electing those we want has been taken away,

Tb‘add insult to injury even the nominations in
KANU the only party are not democratic, After banning
K.P,U, the Government was not satisfied and began to
take offence against individuals, Complications
were infected into the procedures of nomination
to bar the undesired elements, For example in the
yeer 1969 elections, ex=-K.P,U., members were not eligible
for nomination, This was because one condition was
that to qualify, a candidate had to show thot he had
been a member of KANU for a period of not less than
8ix months prior to the nomination date - unless
this condition was waived by the President,(l)

Being afraid of the ex-K.P,U, revolutionaries all the
ways of preventing them from making impressions
on the public were welcome,

The struggle was carried through to the 1974
elections, It was put as a condition that for
ex—K.P:GTj:gsqualify to be nominated on a KANU such
person had to show they had been out of detention
for over three years, and they had been ideologically
rehabilitated.(2) The struggle continued further,
to be nominated, one had to be a life-member of the
party. In 1979, ex-K.P,U, uéiibiei§ Werd banned for
dubious reasons such as they "have not been discharged®.
The 'procedure! for being "discharged™ was confused
and it was quite impossible to know how it would
be done or even by who, let alone what it meant,

The manner the KANU Secretary-General did explain it,
left everybody woﬁdering whether it was the head
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or the district Kanu office or the mere fact of
contributing to "harambee" projects that would
occassion the discharge., This was clear in showing
that although the Government wanted to stop them but
was lacking the opportunity as no reasonable reasons
were readily available, But it came when some of the
ex-K.P,U, members brought an action in court against
Robert Matano - who happened to be KANU Secretary-
general - for saying derogatory things about them,
KANU immediately said it is the party that was being
sued, The matter eame to a head when, in a party
meeting chaired by President Moi on 4th October, 1979
in Nairobi, a resolution was passed that ex-K.P.U,.
members were barred from nomination.(3)

All this was geared towards frustrating
revolutionary patriots like Oginga-Odinga,
Och¥éng-Oneko and others politicelly. The Government
has been @fraid of them due to their 'Socislistic?
ideals and therefore all these measures were directed
at driving them into political oblivion. But such
frivolous and ambigous grounds are most unconstitutional,
whatever their Justification under the KANU Constitution
or even the Presidential and National Assembly
Elections Act = thougﬁihumbly submit they have none,
In the first place S82 provides that any law that
makes provision that is discriminatory either of
itself or in its effect shall be vbid. All these
acts are discriminatory in that their effect is geared
at frustrating a specific group of persons, the
ex=-K.P,U, members, due to their political opinions
and under S82(2) treating them thus is void completely,



In the same way, such grounds as thet to gqualify to
be nominated on @ KANU ticket one has to be a life=
member is unconstitutionsl, It is gesred toward
eliminating defection from the party and therefore
preventing the formation of an opposition party, It
is within the spirit of tne Constitution that we
should be 2 multi-party state, All attempts to
‘suppress this spirit are definitely unconstitutionsal,
The effect of a1l this is that those holding high office
in our Government are in a big breach of their Osth
of service, The Constitution they swore to uphold
T 1s the same Constitution they are striving to suppress.
The rule of law they always preach to us is the same
one they are moking a lsughing-stock of, 411 this
is ccntrary to democracy and can ¢nly lead to 2
dictatorship thet every democrat losthes,

But even where meny canditates want to/nominsted /be
people are still denied their Constitutional rights
to choose their favourite leadﬁiiswﬁggir was clear
during the 1979 "Nyayo" elections in the South Baringo
Constituency,(4) Her§ three candidztes were contesting,
They took the symbols of Sa= (elock), Tes (Lamp end
Funguo (Key).incidentolly then the MP, Ssa, was a
personal friend to the President, A series of events
led to his "re-election" (5)

Most influencial among these wazs the idea of
"Pregidentisl Campaign", Pirstly, the President started
meking occassional tours especielly through the populous
areaes ss Eldema-Ravine, Kabimoi, MsjieMazuri ete,
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He would address people and very indirectly wewléd
tell others to vote for Saa, About three weeks
prior to the elections¥Ja public rally was held at
Kabaraka and the President told them to vote for
somebody they knew he could get along with, But
all along, the people seemed determined to vote
Saa out of Parliament, and Funguo‘was more popular,
On 7th November, 1979, the day preceeding election
day, the President made a tour through Makutano -
Maji - Mazuri - Elfama - Ravine - Kabimoi - Esageri
on his way to Kabarak., All along the route, he told
people tgg& "Funguo" belongs to thieves and when
electing they must remember that "Funguo" cannot
open his office.(7)

But this was not all, a8 a more effective
means had to be employed., Saa was most unpopular
in the Southern parts where population density is
high, To make sure that many people did not vote,
only a2 few ballot papers were supplied, In fact,
most of the stations had no papers long before
mid-day on the polling day. Even where a few were
later brought it was so late in the evening and
quite a large number of people did not vote.(8)

In the evening of 8th November, 1979 the
ballot-boxes were to be assembled at Kabarnet
(the Headquarters) for counting. But boxes from
certain stotions did not appear untill about three
0'clock in the morning of 9th. The D,0. (9) then

alleged that a certain station near Kisanana lii
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had exercised the voting wrongly and it would have
to be repeated on Friday 9th, and new presiding
officers were appointed., (10) This was seen as a
move to inject substitute boxes., 4And counting was
not untill the evening of 9th November,

There are things that would lead to the conclusion
of'downright corruption, Firstly, the overall
votes counted was over 29,000, Bearing in mind
that quite a substantial number of people did not

cd?°t°’ it is impossible to believe that over 90%

" of the registered boters did, in fact cast their
votes, as the figure suggests. Secondly at the
counting table, I witnessed some ballot boxes from
thinly populated areas (eround Kisanana) from which
an unbelievably large number of votes were poured.
And lastly, after the elections some ballot boxes
were seen in the forests near Navasha, Maji-Mazuri
and Simol‘wet. All these, when added to the events
that preceeded counting of botes at Kabarnet support
the fact of corruption,

The events that go with these nominations show
that there cannot be democracy. People/supposed /are
to elect the members they please. By barring some
people from contesting or intimidating people to
vote for a certain candidate or even corrupting the
votes, it is clear that the electorate are denied
the free choice of candidates., This is a dictator=
ship contrary to democracy where Parliament must

be elected in fair and free elections,
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(i1) POLITICAL PARTIES
Political parties were not allowed during the

colonial period., In the late 1950's when the political
ban was lifted, there was no national pafty in
existence and even the first African elected . . ..
members to Legco in 1957 were unable to accept the
Leadership of one of themselves, KANU was then
formed as a2 Mass-Party, But it was dominated by the
Cﬁ?iuyu and Luo tribes which aroused fear in the
smaller tribes, The later formed Tiib2l association
which later merged to form KADU, During the
ind€pendence negotiations rivalry was between
| KANU and KADU, the latter in a bid to champion
minority rights. At ind@pendence, KANU won majority
seats and formed the Government,

But KADU's life wss short due to a number of
reasons, Firstly, KADU had failed to win many
votes, KANU seemed to have overwhelming support and
KADU's hopes of winning mass support to form a
Government seemed rare, Secondly, the two mainly
differred in approach rather than ideology. After
2 guaranted of the fundamental rights and freedoms
in the Constitution, the desires of KADU were
impl@mented and members were not unwilling to Jjoin
KANU, Lastly, the Government had all along been
doing its best to frustrate KADU, For example, the
Government was opposed to Regionalism (majimbo)
which were the best armoury of KADU’in controlling
the Government. It was argued that Regionalism would
retard nationhood and Economic developmentj and the
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Government even refused to hand over funds allocated
to the Regions., Due to frustration, the members of
KADU saw no future in their party and crossed the
floor to join KANU, On 10th November, 1964 KADU
was declared dissolved,.(1ll)

Kenya became a de facto one - party state.
But in April 1966 then the Vice-President mr, Oginga-
Odinga, resigned, With about twenty others they
erossed the floor and applied to be recognised as
the officisl opposition., The application was accepted
on 28th April 1966 and KPU was born.(12) This
alarmed the Government, For one, KPU differed
fundamentally with KANU ideologically, Whereas the
former had revolutionsry policies leaning to
socialism the latter aég\conservative, capitalistic
policies leaning to the West, On the other hand,
KPU was composed of radicals who had resigned from
KANU,

The Government took offence against KPU immediately.
An amendment (13) which forms S40 of the Constitution
was introduced, By it, a parliamentarian who resigns
from one party to join another loses his seat, The
reason was to stop these political acrobats from
fooling around with the public, (And in the mini =
elections that resulted thesrefrcm, KPU won a number
of seats and showed it was a power to reckon withﬁ\
Although this may be good in principle if we argue
that a member is elected due to the policies of the
party he supports, =&# this cannot hold water in the

case here,
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When KADU members crossed thefloor to Jjoin KANU in
1964, no-one raised a finger and it was only introduced
when members began to leave the Governing party. It
is therefore ob¥ious that this wes a Government move
to curb further defection in any case I do not think
the section should have applied to the KPU members
@s they had crossed the floor when amendment was
@ffected, This can be supported by the fact of
employment of laws in relation to the preservation
of public security, Under them, some KPU officials
(including the secretary) were detained in 1966,
Further frustfation was effected through civil
servants, For any person to hold @ public meeting
he had to have a licence, issued by civil servants
who owed allegiance to the Government, Such
licencing was withheld from KPU members thereby
denying them communication with the masses (14).
These frustrations continued untild 28th August,
1969 when, Jjust before elections, XPU lezders were
detained angd the party was banned.(15) From then
to date, Kenya became a ‘'de facto' one-party state.
A number of reasons have been advanced in
favour of one-varty. system(16)., Firstly, it is
argued that successfully meeting of the enommous
tesk of development demcnds a strong leadership,
which is easier in vne-party &ystems than in
multi-party systems. If parties keep taking

leadership, =~ =~ ' S : .
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it is detrimental to development in this age of ideologiecal
differences, Fach party may imnplement policies the eflect

of which is to undo what the other has done, DBut this is

not so, One=party systems expose the electorate to the

dictatorship the very idea of democracy opposes, It is

the electorate who know what policies they like, If they

like the policies of one party, they will keep electing it,
caby swt poely 18 ke TS euSnsd

Vithharbitrary Government actions and this then encourages

the power<hungry leaders to ban opposition parties.

Another argument is that in developing countries wvhere
disease and other calarmities are the order of the day an
emergency may occur needing instant action, If it be a
multieparty system, the procedural requirements may cause
delay, unlike in oneeparty systems, But this also is a
blanket, Whenever there is a genuine emergency the tendency
is for all parties to unite and take a com:on stand and act
accordingly, In Italy for example, when "terrorists® kide
napped and lai~-r killed Aldo-Moro in 1978, all the parties
including arch-rival communists rallied supiort behind the
government and appropriate measures and means of dealing
with the "terrorists" were endosed, The danger with
one-party states in this regard is that they encourage
corruption, Since there is no opposition to scrutinise and
criticise govermment maladministration corruntion is rampant,

The reason f{or favouring one-party systems seems to bLe
in the fact of colonialism, The colonial administration
was characterised by brutality, suppression and unlimited
pover, whkese Op. osition was rare, as the colonial govermment
could not allow formation of parties, so as to contain

nationalists, Our leaders were brought up in this system,

and are foreign to multi-party systems, Added to this are



the unlimited teuptations and open chances to accumulate
wealth when one is a leader, Any move that ihweatens his
position rmust be supprecased, as he would not like to giv:
way to others, DPut whatever the case, one thing is clearg
thate
" eeeee nothing appears to us so definite a proof of
dictatorsihiiip as when the dictator destroys, as e is
logically driven to destroy, all poliiical purties sace
save his own".{17)

Thus, it is personal ambitions that drive the leaders

to ban opposition partics,

vt
QQQQ PARLIAMENT

Pariliament has failed miserably in its functionse In

legislation, Parliament only plays the formal role of
"rubber-stampin "(18) exccutive legislation. Althouszh any
member can introduce a Lill in Parliament, it is only the
Hire Purchase Act{19) that originated from a private nember
(the late Jo. M, Kariuki) has been enacted in independent
Kenyas, Tho rveasons are that to introduce a bill, the
member must seck leave and explain its reasons and objecis.
Also, he must meet all leral and drafting expenses., These,
especially the later discourages embors sinece the e is o
cguaregntee it will be accepied, This leocaves lerislation to
stem from tine executlive,

Although extended discussions of bills ouht to take
place, a number of reasons have .:ade tiads impossible,
Firstly, the executive rushes iills very fast through
Pariiament. The best example would be the infamous "Ngedi”
Constitutional Amonduent Act.(20). This Act was rushed
through Parlioment at tin-top speed to suend 327, with

retrospective effecty, to give the Fresident nower to parcon
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paople tarred ifven contosiing olections due to beln milty
of election ovifences {purpose was to pardon Njed who hed
beeu g0 barred), “Secondly, MFs are not lven ample tine
to study and understrwl bdllse fHedns full of logel termie
nologles and the Mpus lack the expertise to enalle them to
approciate the lanjuase or iis eifects; they rely on
explunaions by tho executive, Lastisy, the tondoeney is o
smemnd the lawes byv addias o or, substreciing from (he
existin scetions of ihe Acise It bhecones lopogsible 1o
sssess 1hoe senerci eifect of only 2 fow weedas on the whole
Agt, s oiYeot of 2l) thoso is Lo meke he oxecutive ﬂw\(

real lepdislator and Farllawent only ssnciions execuiive
nolicy, Maybe the MPs ghould group and hive (rained hag

lawyers for advice and the governoment saould aild fhon by
providing funds,

The provisions for finuncisl conuitrel are cowmplicueiod,
Hut soney Hills musi originate witn the executive, anud oo
pabliec money cen be oxpended without the sanctions of
Faridoment, Farliisment should alse controel wa:iterse vorordia;
tha counsolidoted fumni, this funciion is sltrengihened by
the office of tie Auditor-General, Althourh acointed by
the Presgident, he ie an officer of Farliasment, fis Dunciion
is to audit Covermment minisiries and 3105 gives hids accoss
to any docusonig he Jocus necesspry. After sudiitin , 'ds
roovt is sont (o Parliament, Ilis reocprts are especinlly
important 1o the ubiie Acecounts Commiltiee whoge funciién
is to see ihat .ubiie soney hae bLeon lawfully used for tho
purnoses desiosatod, LI theve is an o position party, the
chairman and oo wubors must o frow Lo o posiiion,
sat on the whwle, Foriisment locks basis of cont: ol, wWithout
an opposition nparty, ue to tiwe inereseln couplioxity of

catinatos and thwe feét thot the sunidtorelensral's e ort
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is given after the money has been expended, parliament
can, only offer mild criticisms and not really control .o
finances, Consequently, mismanagement and outright
corruption are not uncommon,

Parliament has hopelessly failed in controlling
the executive, The strong point of this lies in the
no confidence vote.(21) But this has not been a threat
to the Government due to certain reasons, First, is
the lack of an opposition party. We saw in Chapter II
that one of the main uses of an opposition is that
it scrutinieses Government policy critically and make
use of Government mistakes to win Vvotes. The battle
is usually in Parliament and the opposition can
easily exploit the power of the vote. And due to fear
the Government cannot be lax in formulating policy and
as such an opposition party helps control the executive.
Second, the executive wields enormous power which can
be applied against critical MP's. For example in
1975, MartinShikuku, a fiery MP, contended in
Parliament that KANU was dead and in this waé supported
by the then deputy-speaker Marie Seroney, Contrary
to the absolute privilege granted by law (22) to
communications in Parliament, the two MP's were (ﬁizl;;}?
detained.(23) Although the Government denied that
the degﬁions resulted from the allegations in
Parliament, the Public Security Act was involked
only to legalise its actions., This instills fear
of criticis;ithe executive in Parliament. Third, a
seat in Parliament promises benefits. Since the

President has power to nake most of the beneficial A e
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and since criticising the executive may be interpretted
as an affront to the President, no MP is willing to
fall out with the executive. If anything, MP's go to
sing praise to the executive in Parliament,(24) Last,
though not least, the Wwote is impossible due to
Government trickery. To keep it out of reach, the
executive in Parliament has been enlarged by appointing
many ministers and many more assistant-ministers(25)
Being part of the executive, they have sworn to
support the Government, and even if the vote of " no
confidence® were attempted it is unlikely it would
win the necessary majority.

The consequence of all these is that Parliament
is impo#t@nt vis a vis the executive., Instead of
Parliament controlling the executive, the executive
controls parliament, It h,s been summarised thuss-

"For radicals (add dictators) the task of
the House was not to talk over and often talk
out measures., If a party has been elected on

a given programme the public wanted

these measures passed, This was an early sign
of the leaderships reach over the heads of the
House to the electorate., The woters had
pronounced and (radicals said that) the House
should give up its extensive powersj; the measures
endersed by a majority at the polls should be
passed with reasonable rapidity., This view,
the increasing tempo of legislation and the use

of procedures of the House to obstruct measures
~-== led to the first restrictions on the private
member's capacity to interupt or hold up business
whenever they liked —=em—==t, (26)

This in effect has left us under the dictatorship of
the executive, This is contrary to democracy as

envisaged in the Constitution.
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(iv) THE JUDICIARY

The Jjudiciary in Kenya cannot be hailed for its
impl@mentation of the law, As the constitutional
"watchdog", the judiciary should come to the aid of
the aggrieved party., The Jjudiciary should not shrink
in the face of the executive or rather;

"It is clearly of great importance that justice
be dispenced even - handledly in the courts and
that the general public feel confident in the
integrity and impartiality of the Jjudiciary,
Where the Government of the day has an interest
in the outcome of the proceedings, the court
should not act merely as the mouthpiece of the
executive", (27)

This is only possible where the courts are ready to
uphold the law feg}essly. If an executive act is
ultra vires its lawful authority it should be restrained
accordingly, For example, in Wadhwa and Others V, City
council of Nairobi (28) the defendent, in persuance

of the policy of "Africanisation®™ sent notices to the
plaintiffs, who were Asians, asking them to quit
market-stalls in the City - so that the stalls may be
given to "Africans", The plaintiffs challenged the
validity of the notices contending that the action

by the city copncil was discriminatory contrary to the
Constitution, Theg therefore sought the court to
declare the notices void and grant an injuction
restraining the defendant from implimenting them,

The court found that in fact the action of the
defendant was discriminatory and saids
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I am satisfied that the plaintiffs are
entitled to declarations to the effect that any
acts done or to be done by the defendant by way

of implimentation of the resolution (to Africanise)
are or would be contrary to (the Constitution)
and therefore unlawful and --- that the notices
to quit are void o In addition, it is
reasonable that the plaintiffs be protected
from further disturbance in purported persuance
either of the resolution =-- or of the notices
and there will be an order restraining the
defendant in that behalf",(29)

The injuctions were issued against the Council but this
may have been because the Government had no direct
interest. But the principle is good.

But Generally, courts have not refused to act
as the mouthpicces of the executive, The general
public has in fact no basis of feeling confident in
the integrity and impartiality of the Jjudiciary,
Where the executive has an interest, the courts have
favoured it, For example in Qoko V R (30) the plaintiff
was detained in 1966. The detention order contained
his surname but different first names. He challenged
the dention alleging that first, he was detained
under the wrong name, sedond, he was not furnished
with the reasons for his detantion within the prescribed
time (31) and last, the reasons furnished to him were
not detailed, To the first allegation, the court teld\~<\=\
that inasmuch as the Minister was satisfied that the
detantion was necessary for public security "a partial
mistake in naming the person to be detained should not
necessarily have the effect that the person should be
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released from detantion when he is the person intended
to be detained"., The court further found that the
grounds were furnished in time but they were not
sufficiently detailed., But, refusing to be persuaded
by an Indian decision (32) where the release of a
detainee had been ordered due to insufficiency of
similar details, the court held thiso was not sufficient
to warrant the detainee's releasej and the remedy was
for the Government to furnish him with detailed
reasons, It appears the detainee should have been
released as his rights had been viclated, The court
shrank in the face of the executive,

Another case casting doubt on the indipendence
of the udiciary is Mwithaga V.R. (33) The appellant,
who was a controversial MP, was arrested and charged
for an offence alleged to have been committed
twenty months earlier, and no reasons were given
for the delay, Prosecution was commenced Jjust before
by-elections in which Mwithaga was candidate, Despite
the triviality of the offence (casing harm to wifesm
in assault), the accused was refused bail, Eventually,
the two - and - a = half year imprisonment given him,
though legal, seems to have been out of proportion,
Reasonable persons concluded that all this was done
persuant to the executive desire to put Mwithaga
out of the election race,

Lastly in 1979, Anyona brought an action seeking
a temporary injuction against the Kisii receiving
officer to restrain him from refusing to accept his
nomination papers, The High court found that the
plaintiff's rights had not been infringed,
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infringed., Consequently, the court refused to grant

the injuction and, although Anyona had qualified

to contest, the receiveing officer refused to accept

his nomination papers. (34) Anyona had been a fiery

MP before he w s detained in 1976, coincidentally,

But the executive has its ways where outright
pressure may fail, by passing Acts that nullify court
decisions, In 1975, the High court nullified the
election of Paul Ngei and barred him from contesting
for five years (under 835(455/;tter finding him guilty
of election offences, Immediately, the Kenya Constitution
(Amendment) Act (35) was rushed through Parliament, It
amended S27 and gave, with retrospective effect, the
President power to pardon those barred from elections
after being found guilty of election offences; and
Ngei was pardoned. The Acts successful aim was to
nullify the decision of the court; the executive had
what it wanted,

The main reason advanced for the failure of the
Judiciary in its function is that:

" ww= courts in colonial times were by and large
deliberate allies of the regime, and this long-
standing attitude is not one that can be forgotten
overnight". (36)

Bu t this is not so true. 1In an executive bid to

have a free hand in carrying out its desires, the
control of the judiciary is paramount, This is more

so when we consider the fact that the judiciary is

Kenya is run by "marcenary" judges of foreign origin (37)
These "marcenaries" are easy to intimidate by using

such threats as deportation, especially bearing in
mind that it is doubtful they can make a career in
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their countries of origin. The security of tenure
under S62 cannot act as a bar as the executive can
manipulate the tribunal to recommend a removal, As
such they do not want to fall out with the executive
and even act as the mouth piece of the executive, It
is hard to feel confident in the impartiality and
ind@pendence of the judiciary.

(v) HUMAN RIGHTS

Despite the clarity of the provisions for the
p rotection of fundamental rights and freedoms, the
p ractice has been to violate then uncompromisingly,
They have been made a mockery of, and fhey have proved
to be of no effect against the executive., The executive
does what it wants, whether or not it is contrary to
these provisions.

Among those most'abused is the right to life,
It is guaranteed thus: '

71(1) No person shall be deprived of his life
intentionally save in the execution of the sentence
of a court in respect of a criminal offence under
the law of Kenya of which he has been convicted.

Sub-section (2) enlists circumstances where the
deprivation of life is not contrary to sub-section (1l)ie.
if it is the result of reasonable force employed in
defence of any person or property, or to effect a

lawful arrest or preventing escape of a person lawfully
detained, or in suppressing a riof, or to prevent
commission of an offence by that person, or as a

result of war,
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But during the last few years it has been the
forder of the day' that newspapers would carry headlines
like "Police Shoot Down Gangster". The fact is that
the police had been authorised to shoot dead "gangsters",
When an MP questioned under what law the police
murders were perpetuated, thea thenAttorney-General,Fﬁ*“&“s
said that "they have my authority". (38) Despite
the withdrawal of this "shoot - to - kill" order by
the successor to the office of Attorney-General Mr,

My, James Karugu(39) the "shoot - to - kill" order

must be condemned with the bitterest of terms., It

is among the most violent violation of the Constitution.
But the new ruling by Mr Karugu is most welcome as it
had been toc long overdue, and we wait tTo see how it
works,

To begin with such an 'authority' was ultra-vires
the Attorney-General, and void as he was not a court,
The right to life is sacred and nobody should be
denied it unless it is absolutely necessary. The
supposed gangsters were killed if theyrefused to
obey a p01£§z~zi?ggzwgrder. s77(2](a) provides that
persons chargedhwill be presumed innocent untilX they
plead or are proved quilty; and this should apply with
more force to persons neither arrested nor charged.
Therefore, the policemen were killing innocent persons.
As such, the Attorney=General who "authorised" the
murders and the policemen who perpetuated them were

s
principle offenders and should have been %#red accordingly.
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By analogy to the privy council decision in
Liyanage v. R (40) the directive to kill was void
ab initio as its effect was to oust the Jjurisdiction
of the court. S77(1) provides that each person
charged with an offence shall be afforded a fair
heaving by an "impartial and indfpendent" court,

The effect of the directives was to give the police
the role of prosecutor - witness - judge - executioner,
If the directive was null and void, the Attorney-General
and policemen were just like any other murderers.

In any case, the supreme court of Kenya held in

Ndegwa V., President and Members of the Liquor
Licencing Court, (41) where some defendants had acted
as prosecutors, witnesses and Judges and cancelled

the plaintiff's licence, that "we have no doubt ===
that according to a line of authorities (they) must be
held to have been biased", Therefore, with lack

of Jjurisdiction and impartiality, the policemen

ought to have been punished sevefely‘

It may be argued that the police murders were
perpetuated in a bid to effect an arrest or in preventing
a8 crime and therefore Jjustifiable, But such an
argument holds no water, unless the gangsters were
shooting at policemen, S71 says a killing is emdy
justifiable only if the use of force is to the extent
"reasonably Jjustifiable in the circumstances", S77(4)
further provides that "no penalty shall be imposed for
any --- offence that is severer in degree" than the
maximum provided by law, Most of the so-called
gangsters were would be thieves and burglars?:ﬁgéy

were branded frobberst,
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Some of them were not even carrying firearms, Such offences
as thievery carry a much less severe sentence than death,

To kill in their prevention would be ultra vires S77(4).
And to kill in their prevention would be applying unrea=-
sonable force and cannot be justifiedy it should be

condemned,
Evien the freedom of expression has not been honoured

as per 579, which provides that no person shall be hindered
from enjoying this right without his consent, In 1975
for example, Martin Shikuku contended in Parliament that
"KANU" is dead", and was supported by the then deputy-
speaker Marie Seroney., In defiance of S3 of the National
Assembly (Power and Priviledge) Act (cap 6) which guarantees
freedom of speech in the Assembly, the two MFs were
detained,(SHZ) under the blanket of the Preservation of
Public Security Act., On the other hand, in 1979, some
people were barred from contesting the elections, On
17th October, the University students demonstrated in
the streets saying that such barring was wrong as it violated
a persons constitutional rights, Two days later, a
directive from President Moi (who is the Chancellor)
ordered the insitution closed from 13th OctoWer for students
to "participate fully" in elections,.(43) But in reality,
it was a "disciplinary" action for the students "misbeha-
viour",
It has been argued that 3
"No knowled-eable person has ever suggested that
Constitutional safeguards provide in themselves a
complete and indifensible security. But they do
make the way of the transgressor, the tyrant, more

difficult, They are ssesesseses the outer bulwarks
of defence," (4l)

>

|©
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But in Kenya, this seems (o be a dream., With the power
wielded by the executive both over the judiciary and
Parliament, the guarantees are nothing more than typed
pieces of paper, With the power to bring into operation
Part III of the Preservation of Public Security Act under
583 Constitution, the Kenya tyrant, has a free hand and

the guarantees in no way make his way difficult,
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CHAPTER IV —St-

CONCLUSICHS AlND RECOMMENDATIONS

(A) CONCLUSIOHS o

We have seen that democracy denptes e government
where the power is in the hands of "the people"., '"The
people connotes "the masses"™ or members of the "lower
class" - who are the majority In society. To avoid
a cumbersome and unsteble govermment this power can
only be used indirectly by controlling the government,
In Kenya, and other liberal-democratic systems, ways and
means of exercising this indirect coatrol have been
evolved, Prime smong these is to give the people the
power to oust the government through the legal means of
elections., This long range coutrol is effective in
that the government has to pass scceptable measures in
order to woe the confidence of the electorate, But as
we have seen, this long-range weapon hes been deprived
the messes of Kenya. The constitution has been rendered
more or less useless by the ostablishment of a de facto
one party state, &8 it wes latended to cater for e
multi-party system. There being only one party, the need
to vote has been elininested =8 those who are nominated
by the party ere sutometicslly declared elected., Worse
still, the party lacks & precise i1deology on which it
could claim to be elected., VWe may be fooled by the
fact that the constitution establishes the electoral
commission, an independent body, to deal with voting
matters, whose members have security of tenure.(1) This
may give us the impression that at least in the nominationsal
elections, the people czn still exercise thelr power,

This belief may be strengthened by the fact that at
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every election a number of the sitting MPs and Ministers
lose their seats, Dut as we hove secen, KAU has ordained
itself with the untimely snd uncalled-for power to
deternine what persons zre {to contest and who are not

to. By so doing, the executive has usurped the power
belonging to the masses, In this regard, Kenys falls
far short of a democracye.

This loug-range control wos to be effected by the
establishnent of more then one political parties. With

NONNS
many parties, tue electorazte will have the

A NDWA

to a government i o« Seing betier-ploced to know the
activities of the government, the opposition will transmit
the xnowledge to the electorate wno then Lecome a real
threat to the governmeat., Due (o this threat, the
government wili avoid blunders «s far as possibles But
opposition parties in Kenya have been suppressed by hook
and crock, This leaves the executive to De the alle
powerful and in conitrol. In this direction, there is
no democreacy in Kenyea.

The masses! power is strengthened by the establi-
shment of on clected Parlisment.s It is the supreme body
ia the stote end is the people's representative, It is
suppoesed to conirol the executive by refusing to
sanction unbeconing measures, being the representatives
of the people, this ensures that power is still vested
in the people., 2ut in practice, the executive hes
manipulated everything and ncw ends up ceuntrolling
Parliament. Over the percstetsl bedies cnd the civil
service, which bodiec eifect & lot of government business,

Parliament has no control, It mey be true that
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oceasionally, critisics hes been devasthtingly levelled
et the government by the MPs snd even Ministers ond their
easiat&aqf But theso h ve not been csriied through to
their ressoneble end, ¥Yith the shadow of the rrescr
vation éx Public Secturity Act hovering =il over, .nd
the fect thet the exccutive has the power to muke
appointments end disndss-ls to iuersiive jJobs -nd ministies
the role of conirol hos been curtelled snd such critism
are ot most luliewwuors, T“he exccuiive hag therefore
hijseked the power vesicd with Poerliement ead thic is
an ause L0 'emooralye.

To enchle the peeple to axecise thelr power
without fsar the cogtitution hss extensively provided
for the protection of the fundementasl rights und

freedons, lost importunt in this re; rd is ihe frecdon
.§£ expression, Through 1t, tie people, and especislly
the malcontents, cen concert thelr piins ond consclidate
their opinions, The clectorzste c:n be zeprved with
thnughépwnv&king ideszs so us to decide whet they want
and what they do not, whereupon they execise their
long=-renge control ccoordin, ly. Put prectise has shown
that caything sadd thet 1s compestible with reuson is
interpretted by the exccutive to be itresson. Through
the deployment of the Public Jecurity Lct the freedon
of expressicn hes been totally suppressed., By the use
of this dct en? other cunking methods, the people and
their regraaeu%ative& live in = stete of feur, =nd due
to this fesr they have conceded to the execuiive, Uhis

is8 notidng other then ¢ dircet aifront to demeocracy.
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To e foect the Tundamental rishts aan! reedoms
(inter alta), and to curb arbitrary, action by the
azxecutive a ainst the citimenry, the counstitution has
establisted an fodependent and impartial judlecliary,
It is to champion the seople's ri.s ts, All unjustifiable
amnd unlewiul acts 'y the exsculive anl 1%a ovgans are
to bDe declared to be unconsiftuticval and of no affect,
That is why its iandependenss and impartiality is of
orimse faportances Xt prac ince has cade us lose conf'idence
in the Judiciary, “hers the execaiive lLas an intearest,
the Judiciary has shruck and rsfvsed o ¢ ampion these
rizhte, If gaything, the Judielisry has Locomue the
moutlipiece of (he execu ivae , With this laek of proper
protoction, the executive has beoan lolt to have unfettered
powers, rather than the people, This surely haa'
strungled: demooracy in our asyetom of goverimment,

The rosult of all this 1 to ucke one seint clear.
That iz that Heaya has falisa vietinm of vlhut was
envisaged when it was seilc that the Swerican and Nritish
syatens of overauenti

"eouid eapily evoive isto dietatorelips of the

tho a2aocuitive in the absence of an organised

opposition, “rae nlections, { roedeom of expression)

and deeply rooted traditions of inldividuel rights”, (2)

Praotice shows that this {8 cxactly vhat is hnppeaimgu
in Konya, Tespite the feet thot our leaders are always
preaching Mboraledonocratic principles that we iuberited
fron Uritain, there are no institutioas to support them,
In fact, the counstituti nal provisions intended to
imoorporate these principles inteo our politidal system
in practige, are made to work afainst the vory ideal

of demecracy, They toend to promete, to the delight of the
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ruling cligue, authoritarianism and dictatorship.
And surely, if we are unot roady amd willing %o admit
that we in Eenye are not liviny under a demoorsoy
but rather under a dicitaiorsliip or an authoritarianiem
or a funny mixture of both, we cannot deny the faet
that nt beest, ours is the rule of a minority, a Tow

and consequently cn oligarchy,
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If democracy is te be realiscd in Xenys, in my

opinion, three BASIC things are necessary,

(1) Firet I think the Public Sccurity Act should be

(2)

ropockod Gm at least thoroushly reviseds It was
passed by the colonial authoritics for the sole
purposo of perpetuating their dictatorship by

the suppreession of naticnalist opposition, It
gave the colonial government uniimited powers
whenever it was cuployed, 1Iis continued existence
af'ter Iﬁﬂe@endeuaa is adbhorent, It gives the
execuiive the pover (o act without limitation

and even to dercgate from the Counstitution, This
is incompatible with demvcracy and only enhiances
dictatorship, By legalising dotention without
triely it donies us the liberty of expression

and the freedom of association whicl are of
prime impeortance to domooracy. A48 we have seoon,
it has occaticnaliy been deployed to abate mode
of gpposition, In any cascy @3 the African Bay
Association reselved in 1971, the use of dotention
without trial is contrary toe the ruie of lav as
it amounts to a denial of justice and should

net be rosorted to, (&3

Also the emendment of the Constitution (and other
laws) with retrospective elfiect should ho discone
tinued forthwith, It amounts to & defeat of

Constitutionalism and the rule ef lawe 7The rule
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of Law demands that every act doneo must Lo
Jusetiriable in accordance with the Law, By
effecting amendments with retrospective effoct,
it muans thet ap act that con be Justifieble
today may be declared unlawiul a fow moanths later,
This 4s surely a soricus dercgaticn from the rule
of Tave It keeps the citizenry under 2 constant
state of fonr and denies them that froedom of
action generally, And as wo have soen,
retrospectiive anendmonta to the Comstitution

have beeon aimed at undesirablo ends such as
frustrating opposition or in a Lid to deofeant
Justices Such uncalled-for amendnonts can only

promote dictatorship.

(3) Thirdiy, I think, the ban on political eppesition
must be 1lifted, Thie will culminate in the
formation of oppesition pariics, ¥ith opposition
particsy the longerange cooirsl can be fully
utilired 8t the polls, It may be that there will
emeorgze more than one opposition parties and in
any case the oppoeltion wmay sot capture as many
scats a8 wvould threaten the Govermment, Dut
gven if 1t were 8o, the Government would net
consciously pass unacceptable meoasures lost the
opposition wins more confi&&nce~u&th the elociorate,
Thie way, the executive will bo contained in its
rightful places On the osther hand, the novedomant
rariiament will be ree-activated, As the opposition



-5/8 -

members will not be seeking or expecting favours
from the Government they will not shrink in the
face of the executives, They will thereby be
doing exactly what democracy demands, that is,
Parliament as the representative of the masses is

to eriticise and contrel the execubive.
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