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(i) PLATO W.
pl to advo t d thr.1tthe idenl society ul

that ruled by the philosopher - ng, , e .8

rulln is a kill. To choose him, all children are
to be reared by the stnte (co unally) to t'~eage
of about ighteen. During this ti th Y Rr to under-

o test to detennine what th yare prospective in.
prospective rulers are to be isolated for further

tr-dining,mainly inte11ectu .:.1. Studying philo ophy
will be the last stage as it will lead them to ow
the 'Good'. Kin had to ke p ne1ther pri te prop rty
nor private f 11y a thes ar obstacles to impartiality.
Then the hi1osopher-king is to be given absolute
pow rj the other class s are not to interfr 85 t Y
are not skilled in ruling.

This government appear 'Utopian'.tor one, plato
had himself only in ind when h dvocated 'philo-
sopher-king'. ~ ere do we get philosoph rs of his
calibre? On th other hand it is not true that ruling
is a skill. It is born with the person. FOr e l.
some of the great rulers like ~ po1eon n part were
not traine to rule - but they w re good rulers.
It h~s been id of p1ato:-

"It is usually supposed that plato turn d to
s cond best 1ternative in his' ws/whenan
attempt to put the 'Republic' into p cti e in

onysian Sicily proved an. Qbj ct f tlu .(3)

Oonditions for such a government are totally bSOlt.
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(ii ) THOIJf;\S HOBBES (4)

Hobbes saw someunsettled years in England during

his time. He argued that people compromiseand agree

to abIde to a s t of law - to avoid conflict. Laws

are effect! va only if enforced: which happ ns only if

the enforcing authority has absolu~power.
HObbesadvocated.j;overelghty be in the hands

of one person, the king; because:
(a)~ _single ruler has more secrecy of counsel,
(b) if a group has soveneighty it may conflict,

unlike one person, and
(c) a monarchis decisions are as inconsi tent

a s bumcnna ture; wherea s a group has the t
plus the inconsistency of number.

The powers of the monarch are imposing. once

appointed his power is absolute. Thus, the dissenting

minor1ty must subject themselves to his dictates or

b destroyed. TO HObbes, the mo~~rch cannoi act unjustly.
tJU t' behavior emanates from the law, and ~\S the

monarchy makes the laws, whatever he does will be law

and automatically just, as he is above law and
cannot violate it.

It appears that in defeat, HObbesadopted a ~eace-

at ny-price" philosophy. He preferred the evils of
ab olute power to those of internal conflict without.
such power. He s willing to submit to the evils of

tyranny and surrender all II arty in return for

security. BUt a rule at the wbJ:msof one p rson whoa

power 1s unchecked i most und mocratic. In fact,

HObbesfo ot that 1t is possible to have both law and
order and the absence of tyranny.
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(Lv) JOHt! STU'RT r~ILL (6)

It was agreed that L ruler WdS necessary; and that
in protecting society a ruler ma.y overstep his authority
and become ty nru caL, Ubera ians sought ways of
limiting the ruler's authority - and 11 was an

~
ardent llbez;:tian. But 1t was argued that it was
unnecessary to limit the ruler's authority. Being the
people's representative, it would mean 11 ting the
people's authority.

Mill argued this was theoretically correct; but
actual development showed the need for limitation.
The rul rs and ruled are not the same , Rulers not only
develop their own interests but also are Influenced
by pressure-groups to work against social welfare, and
limitations.is necessary.

11 supported the majority government of Locke
but added that the threat of majority tyranny over
minon t1es is dangerous. According to 11 democracy
allows individualism, either through ligislation or
public opinion. Mill advo ted limitation of government
power and said:-

"The object of this essay is to assess one very
imple principle -------- at principle is,

that the ole end for which mankind are
warranted, individually or collectively, in
interfering with the liberty of action of any
of their number is self-protection. That the
only purpo e for which power can be rightly
exercised over any member of a civil1sed community,
against his will is to prevent harm to others.
His own good, either physical or mo I, is not
a sufficient war~.nt.
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(v) KARL l1ARX ( 8 )

Karl Marx also believed in a government by the
people. His politic';l philosophy ap-iear-s to have
been founded on the 'dialectic' from Hegel. Hegel
sawall historical changes as being 1n accordance
J1th the dialectic; and it could be understood

by observing the development of nntionso The
dialectic h," s three stages: the tlJesis, the anti-
thesis and the synthesis. Hegal s w the nation
(the thesis); it breeds opposition within itself.- ~~~~s

The t\\10conflict and therefrom emerges a new
civilis~tlon of a higher order - the synth~sis; and
tho »r-cces s continues ad inf1ni tum.

Marx agreed ·.dth this, but he preferred a
ateriallstic dlalectic~ process in terms of economic

end social terms. M~rx argued that everyone belongs
to a certain class in ~ociety and th:t the class system
is determined by the prevailing economic system. For

xample, during hand ill oroduction feudalism prev8i10d,
wher-eas during steam nill pro uction capitalism pr-eva LLa,

According to Marx, ca italism h~s three cl~sses:
the ca ito.lists (o'·ming means of production), the
working-cl ss (denendent for livelihood entirely
from working for the capitalists) cnd the middle-class

(falling under neither of the above ~~o, like small
usinessmen and Jhite-collan .vorkers). Due to advance-

ment in tech nology, there will be increase in
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CHAPTEr II

DEnOCRACY IN A 1 - PAlTY STATE

THE m:;~··OCRi\TIC PRINCIPLES IN THE CONSTITUTION .AND

THEIR FUNCTIONS

It is common knowleuge that Kenya had been a

Bri tish colony f'or a long ti e. When the Bri tishers

established themselves in Kenya, they manipulated laws

to acquire control o~ government and land. This led to

the dissatisi'action of the so-called HFI t .ves w· ,.0 h<1G Q

better claim to land and government. But a recoenition

of' the ao cLad.me woul,:!mean an end to Bri tish supremacy and

the colonialists '"lereunwilline to concede. As such, the

administration was charncterised by utmost brutality a d

suppression, eu m:tnating in total oppression 01' the ~."-~~

natives. Any ~ move opposed to the system wa s

ruth essly suppressed.

This only helped to mount dissatisi'aetion and ended

up in the liberation struggle in the early 1950's, uhich

continued to the late 1950's. By the 1••id-1950ts it wa s

clear the Britishers would not hold out much longer.

But i·,wa s not until 1963 that the Union .Jack was lowered

and the Kenyan -t'J.ag r-a Laod , markin .•..•.independ~nee.

During the independence conference 0'" 19(;0, in

London, the aim was to sot u~ a constitution based on

the Westminister model. Negotiations then followed and

in 1962, the outlines 0_ the independence constitution

~ were drawn up. The constitution was for a l/estmi.nistor

(liheral-demo~ratic) system.

Although a number of' changes have been injected

such as those ending Regionalism, the current 19G9

constitution is basically rounded on the 1963 one and

Lnc or-poa-a tee a .1ibera1-democracy, or r& ther, Iiberal

democrati.c ideals as we are going to seoe.
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(1) ELECTI0NS

The procedure for electio s is extensively laid
down in Chapter III of the constitution and persuant

-\ thereof has been nsssed the Presidential and National
~te.Ct/~V\5 •

AssemblyAAct. It 1s based on 3 wide franchise. 332
provides that Kenya shall be divided into constituencies
(inaccordance with 342) and each constituency shall

N'\R. v..1\I;;,U'-

elect one~to the National Assembly. It further prov1des
that every person registered in a constituency as a voter
shall be entitled to vote in that constituency unless
he is detained in la'~'fulcustody or is disqualified trom
voting for having been conv1cted of an election offence
or having been reported ~u11ty of such an offence by a

"\v-cour t 'tryi'1;:;an election
t for qualif.1catlons for a
~

petition. 343(1) provides
person to be registerad 85 a

voter: vtz , ~J.~ musc be 8 ci tizer. who has attained the age

of eighteen years, he must have been ordinarily resident
in Kenya either for a period of not less than one year or
periods totalling not less than four years in the
eight years immediately preceeding the date of registaration
and he must have, for a r:eriod of not less than fiv~

months nt' the twelve immediately preceeding the date
of regl.stration, have been ordinarily resident or has
carried on business or has held land or')uildings in
that constituency. 845(2) says that a person shall be
disqualified from registration as a voter if he is of

~~Sa.N Cl'" .-unsound mlnd."he is an undischarged bankrupt, or he 1s
detained under lawful custody or he 15 disqualified for

'1t>~
cunvLct Lon or" be Lng t~erorted guily:.y of an election

offence.



843(4) provides that a person who qualifies to register
in more than one constituencies shall only be registered
in the one constituency he applies first.

Then 534 states the qualification for a person
to be elected. He ~ust have attained the age of twenty-one
years, he must be registered in some constituency as
a voter (not necessarily in the cons it ency he intends
to contest in), he must be well-versed in the English
(and Swahili) lan ages to enable him to follow
proceedings in tJarl 3Tl\entand he must be nominated by
a political porty. Under 335 no person will udllfy to
be elcc~ed if he, ~y his own act, is under allegiance
or adue ...ance to !J foreign state, or he is under sen~ence

1S
f dea "h or i pr-Lco ent .for over s Lx morrths, or he of

unso nd mi id , or is a.i undLschar' oed ban rupt, or has
in erest in certain Gover~"!lel1tcon-"-racts(to e prescribed
jy Parliament), or is a civil servant or judicial officer.

The ssence of all this is that liberal-democracy,
whose principles are enshrined in the constitution,

i ni ies a ~ule by the people. The machinery of

Government must the:celo.•...'e us run by the people. it
1s impossible for every member of society to take a direct
role in the rwu1ing of Government, as in ancient Athens.

,It can only be done if che Government, l run b . th
people's chosen representatives, who qr ~o act on behalf
of the masses. This can only be done wher-e ree and ,0..'''' Q:

O-~ exercised on a wide franchise based on crv t ballot,
'fTo maxinis and realise people's participation, tht

elections must be periodic so that people .a n chan e the
Government if they feel it 1s not living up to their desire
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or thl r ason, S59(4) provides that Parliament shall
stand for fiv years and then stand dissolved, whereupon
new elections must take place. Although the ri ht to
vote and be voted for is not included in he fundamental
right, it does not ke much difference in practlve as
he provision of the eons ta tutlon are to prevail over
ny other 1w(ll ).

T

(II)

One of the cardianal eharacteristies of liberal-
democraey 1s th t it stands for a multi-party system.
There ust be more than one parties. This i~, intended
to fo ter and maximi e the people's participation in
political ffairs. The f ct is t.1at:

Q e have ----- a Government in office
that is --------- trying to do its
best. It i introducing measures which
it believes to be for the ~ood of the
country. It is adnlnistering the whole
machinery of state as efficiently as
i c n. (But the 0 po i ion) is to tak
the aximum advantage of the Goverlment's
i takes, to insist hat (t e vernment)

1s ruiaing the country, to extract from
it, if pOSSible, info~a ion by hich
~is C~~ prowd, a~ ~ ~ed ~e
electorate with propag nda i tended to
show that the Government, however good
is' otives, is i: fact doing c e WOl.'stpossible !\".~"..s;.\i#.- -~J....\.\J- ","",~s,t" \t""""~I0~ '.N~,-,tb-:
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This is bocaue e tl'D opposition is ready, able . nd illing

to providn an alternative tjovernment. It must discredit

the rt in~ party, ospecially vh ro thero is concrate

evilencc o~ d~tri nta! po11cies to tho state.

monte

O~l cte on Govern· 1\". I; exceS8f'S. As the ruli.nz party is

~lwf'tYs uH,'er a thrc-::d~ or overthro'tial, it t: .xo s 3. lot l'

t r-oub Lo to so'] ti13 t; L;s policies are ri;_~ht and aoc...:pta'01e

to th,e cl."ctorn to , Policies mue I;; 'be carel"'ully t ou..;ht

cut and mLs ·akes, :.8 :far as poss L'o Le , av : Ldod , '!'his ,iay

and 'i;J J 1 pr-ov ·.C A e x e o L'l.e n t; s c ev Lce s ,

It cannot b"~ lou te that Kenya was int0ntl(~,,~ to

he a nu1t;i.-;)~1.rty state, altho c;h thi is not c. pr0sscly

-rovi<1e0 in t ~e COl~St':' tution. The Inc' ~:..'pOn(!fn"iCe

'Constitution lV-US a •co.npz-omf.s e ' be tween KA.i.IU and .,(."DU

t 0 'om:inallt parti.OlsJ whLoh CO-D. isted until T·\~jt:' \lDoS

and ox Lstod until 1969 wlJJn its Leaclc r-s WC4~C detained

arid it ,;u. barn C ("5). It is dei'in i tely uithi'"l ti'e

::.:)irlt of' the c orrs t.Ltiu v Lon that tihe r-o 'e ra re V" 11. on

not s::atod l')oint-lJlulll, it can be o,::tt~lCrC(~f'rm:! the
u~

ordinC "sonle of' ti'e e e t Lons , 1:'or example t ~5 provi es

that:

5(3) Uhencver pa r-Ll.arae nc is ('issol eu

an election o~ a Pres1d~nt s.0.11

election and at tho. election-



(a) ono candidate shall be nominated
--- by ~ political party tal<:iog
pirt in the general election;

(5) In tLo election of a ~resident
ctf·erwi"'e tl~Dn nt u cencral clcctio ~
(a) every ca nd date e he Ll, 00 no lioated
hy ~ (not by !E..c) .·,clitical ,.arty ---

his Cl(-Hr"';, lres-•.1. )OAeS mor-e than one art:; a nu bearing

is b,;3 ,HuS oa n t tu ce tez- for 110"0 tha o no oar-t v , wo

c.i nno t b_lp co nc Ludt n that it is :ithin th,_ f,'-irit or
the co sti cu·;l.on clra t tl-eTo e ror-o t ha n one ~Jarty .•

IrI p J ~L1'. ;:T

tb t til.'~:;ce.vs t I:lP a Parlia.lent e Loc tie d by t)e pe op Le ,

In Kenya, it is pr-ovt do d for in Chapter It l of' the

constit tion. S30 ~rovides th~t Parllm ont shall

cone is t of' tbo Pres idont and t he Nat t.o no1 /~sseul bly.

531 then provides that the Asser.tbly shall consist of'

olcctod !\e~.bers (alected by universal suffrage), nO"Ji.:1L.t~d

me.. bers (- ;,.\:;>oh-'.t~u hy t~ie President) and' ex o t'fLc Lo'

IUcm,"oc:rs (r!C'itbeX" e Lcc te d non nou Lna t e d , i ••e , tho ~.'\~ttorncy

a cons itucr,cy •. lC! it is tile cand Lda to dnrdn{' tbe

ajority o~ otes tht is ~eclarcd elected.

Tbe functi os of' Pa r-Ld.amo nf are thre f'o Ld, '1'ho first

is to le~isl~i '. 5)0 flY rSbsly pro.ides +hat th laetslat:ve

powoz- of' the .l: e pub l t c E'h~ll "'t'est i.n Porlio e n t , T'hor-e

s no other cO",P ·titive •.ow·...r and -it c·...n ~~nl::e Laws , o t hcr'

tban t hoae ;okin~ acts or 0 \ I iSB ions cr1.' I L ua L, '11.ti.l

retrospccti, G o, ,'cct( 4-).
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(v) THE JUDICI\RY

The judiciary is provided for in Cha.pter IV of' the

Constitution. s60 ostablishes the High Court, which is

to have unlimited original jurisdiction - both civil and

criminal. Also, the appointment of judges is covered (11').

864 provides for he establishment of the oourt ·ofAppeal.

565 empowers Parliament to establish other courts sub-

ordinate to the High Court, done through the Magistrates'

Courts Act, 1967. To oater for the muslim minori tie

s66 estab1ishos Kadhis' Courts to apply Iuslim Law.

Tho function of' the judiciary, for our purposes,

is basically to aot as a Constitutional watehuog by

upholding the rule of law. Its task is to review the

legality of legislative executive aots, and also

quasi-judicial admini8t ative acts. As Nwa eze puts it:

"The cour s j risdlct'on for this purpose may
be invoked by an aggriev d party --- provided
he can establish a 'loous standi' entitli g hi
to challenge the aot in uestion, This condition
means that what can ·oe ohallendged is an actual
--- act in being ---"(l~).

As the executive has no power to act against the individual,

yet almost every exeoutive act bears on the iudividual,

the principla acts as a guarantee against arbitrari ess

in executive Govornmont. Xn a Nigerian case where the

Governor purported to have po or to act against tho C tlzen,

tne Privy Council saidl

"As the exeoutive. he can only act in persuance o~
the power given to hi by the law. --- no m mber of
the executive can interfere with the liberty or
pro)erty of' a --- subject except on the oondition
that he can justify tho le~a1ity or his action
be~ore a court of' justice"(13).



To effectuate the proper \"lorking of the judiciary ~

should be indipcndent of. both the exccutiye anu tJ.e
l~gislaturc. This can e' slly be ~. the red from S77(1)
whioh provides that every person charsed vIith 2.11 ofl'er~ce

shall be afforded a fair hearing "by an indtpendent
and lmpartial court". This is stre~hened by the fact

"
that judoes have a security of tenure a"", under 2(3).

a judge oan only be reqoved from his post or in2bility

us to ini.'irmty (of body, mind or otl1ervlis ) or for
misbehavio •

'IV) rrur1AN .UGH~8. .
The O1:"i~ins of d. Guar .•ntec 0; human riehJ';Gcan

b traced to tho ccmnon l~~',!, '!:~i~h hac been a zealous

O!i..LY

.,iyil ana. politic-:l liberty, "uu a 50 freedom 0_

action generall~r. But ;hese have 'been ent.renchcd in
the coneti tution, cs:)eci~ll~T i- ~-U :"'1 .;~y-i'ormedstates.

in Chayte:r: V. Tho ou'·Tt"ante0 is aunmc•.cised in . 70

which provides:

70. Whereas ever-y .!;-'erso:n. it.:. Kenya is entitled
to the fundamental ri~hts and freedoms o~ tne
indiviCiual, th t is 0 say. t~!e.Li.;ht, \'Jhatever
his race, ·cribe, place of origin or residence
or oth I' local connection, oli tic,:..1 O_....iDioni',
colour, creed or sex, but subject to resyect
lor the ri~lts and freedoms of others ~nd :~r
the public ~interes t , to each and all of ithe
f'ollo-,inu, na ely: -
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() lif , 1 h r y, s c ri y of tll

o etion of tb law;
on a t

() 01" consei 10 • ot' e p os io a d of
assomD~y nd noel ion;

(c) eti n for the pri ey of 'lis ho and
r ro rty nerd riv t 0 of

r y it uut co p n at on~

t'reeclom

1

n fol.l.ow 1. n y n ail d 0 10 of'

e ri t nd how t y r t b njoy d - 1 c1.udi

Ii 1 ions 1n • 71.-85.

pur of n r neh ne th S8 r1 11 nd f'r

thu w"- to pu a ·rb! rary x cutiv a 1.

1 1v actio e i08t 10 ind du 1. To c v thi

it id tbat it i th tr it1 n of ju t c

h t Jude b Id not ok up oldi t
1. f I ri. ht of th in vi u l( 14).

t uod r co on 1. w, b 6Uarant only ail

in t t x cutivo nd not gains th 19i 1. tur •
Legi. 1 ti. intorf r nee with t 1 S ri hts i ot
qu 8tlon b1. J r th courts to p1 y i -
t nt role to void th 1.r nero Ole slot1

dur1ne it 1. torpr t t1.0D un1. S8. h- tbo wordin" of t

t tu • 1t 1 un id bl • 1hi wa m 1nly 0 t
f'f ct1 s £ t P tion of or
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trih 1 11 . ,... cial son+: 'i""'nt an, ~V~·~ more ~o '''''''1 .'1 -'Je

cons! ~r the ~o ~r
lp.~is. qt ,....Othe

.~ liher.al J~o r t c ~ in inl~
't, 'nherit~ilfr '" ~:-=! n. "Ru~ h l'lI'f.'S sa1; aJ"'r" '1

.j..
I.

t €I c:;am_ a t.h .'1.1:" nO'I? "'," ,n no·...."roc~p.. to ~o o ~

th~ e nr i ..L ~ve b~_'Yl. ~1")loV~ in "1racti.e.
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CHAPTER III

APPLIC";TION OF THE DEMOCRATIC

PRINCIPLES IN THE cor TITUTION

As w saw in Chapter II the democr tic principles
r bas d on the esti 'nister model of Government.

Thi kind of liber 1 - de ocratic ystem i pecl lly
d on the p r tion of pow rs wh r by the executive,

h 1 gl lature and th judiciary are completely
Indlpend nt of 3ch other; with the suprem cy of the
1 gl latur. This was meant to avoid die tor hip

s oh would oheck any xcesses of the oth r-, But
d pite th clarity of these provisions c 1 p ctlce

how otherwise and leaves lot to be desired. Th
xecutive, both by hook nde~ook, has manipulated the

Con tltution to suit its d sired 60als. wful and
un! wfUl m ns have been mplo y d, depending on th
d nds of the moment. Ev ntu 11y, the rlnciple

rye little purpose - if ny - swill appe r.
(1) ELECTIO!

, aw that any person ho h s qualified 1ther
to vote or contest se t in rliament e n do so
of right. The ConstItution provide that for
per on to qualify to contest, h must be nominated
by a politic 1 p rty under S34(i)(d). After b nning
th K.P.U. in 1969, Kenya b c me de f eta on p rty

tat nd till 1. As such, the candidates th t r
no nat d by KANU. are declared electe
unopposed.
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By banning opposition parties our constitutional right
of el ctlng thos we want has been taken aw y.

To add insult to injury even the nominations in
KANU the only p rty are not democratic. After banning
K.P.U. the Government was not satisfied and began to

ke offence ag Inst individuals. Co plications
were infected into the procedures of nomination
to bar th und sired lements. For exampl in the
~ 1969 lectians, ex-K.P.U. ~embers were not eligible
for nomination. This \i8S because one condition was
th t to qualify, a candidate had to show thnt he h d
be n member of KANU for a period of not less th n
six month prior to the nomination date .••unless
thi condition s waived by the President.(l)
Being fr id of the ex-K.P.U. revolutionaries all the
ways of preventing them from making impressions
an the public were welcome.

The truggle was carried through to the 1974
elections. It was put as a conditIon that for

"",Q."",\"~.t

ex-K.P.U.~to qu 1Ify to be nominated on a NU such
person had to how they had been out of detention
for ov r three years, and they had been ideologic 11y
rehabilitated. (2) The struggle continued further,
to be nominatod. one had to be life-memb r of the
p rty. In 1979, ex-K.P.U. m-' .'"":' v r banned for

ubious r asons uch as they "have not b en disch rg dU.
The tprocedure' for being "di charged" was confused

nd it was quit impos ible to knowhow it would
be done or even by who, let lone what it meant.
Th m nner the KANU Secretary-General did xpl in it,
left everybody wondering whether ~t was the he d
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or th district K nu office or the mere fact of
contributing to "harambee" projects that woukd

oeca sion the discharge. Thi w s clear 1n showing
that Ithough the Government nted to stop them but
wa 1 eking the opportunity as no r asonable re sons
w r readily avail ble. But it came wh n 0 e of the

x-K.P.U. m mbers brought n action in court gainat
Robert Matano - who happened to b KANU Secretary-
gener'1- for s ying derogatory things about them.

NU immediately s id it is the party that was being
ued. The atter arneto a head when, in party
eeting chair d by Pre ident Mol on 4th October, 1979

in N irob!, a resolution was passed th t ex-K.P.U.
m mbers tere barred from nomin tion.(3)

All thl s geared toward frustr ting
r volutlon ry patriots like Oginga-Odinga,
Oeh g-Oneko nd others politically. The Government
h been fr id of them due to their • ociolistict

ideals nd therefore all the e measures were directed
t riving them into political oblivion. But uch

frivolous nd ambigous grounds are most unconstltutional.
wh t ver their justification under the KANU Constitution
or even the Presid ntisl and National Assembly

'\El cttons Act - though humbly oubmlt they have non.t-

In the fir t pl eo 82 provide that ny 1 w that
akes provision that 1s discri natory either of

its 1f or in its effect shall b void. All th se
ct re di criminatory in that their effect is red
t frustr ting a p eific group of persons, th
x-K.P.U. members, due to their political opinio
nd und r 82(2) tr ting them thus i~ void completely.





H would ddress people and very indirectly we~&
tell others to vote for S a. About three weeks
prior to the lections\-cJa public rally was held t

K b rak and the President told them to vote for
omebody they kn w he could get along with. But
11 long, the people emed d termined to vote

Sa out of Parliament, and Funguo was more popular.
On 7th November, 1979, the d y preceeding el ctian
d y, th President made a tour through Y~kutano -

ji - Mazuri - E m - Ravin - K.abimoi - Es geri
n his way to K bar k. All along the route, he told

p ople t~ "Funguo" belongs to thieves and when
lecting they must remember that "Funguo" c nnot

open his office.(7)
Butth1s s not all, mor effective

means had to be employed. Saa was most unpopular
in the Southern parts where population density is
high. To m k sure that many people did not vot ,
only a f w b 110t papers were supplied. In fact,

o t of the stations h d no papers long before
mid-d y on the polling d y. Even where few w re
later brought it was so late in the evening and
quit la.rge number of p opl did not vot .(8)

In the evening of 8th November, 1979 the
b 110t-boxes were to be ssembled t K barn t

(the He dquarter ) for counting. But boxe from
c rtain stations did not ppear untill bout three
O'clock in the morning of 9the The D.O. (9) then

lleged that ear in station near Kisanan .:1



h d xercised the voting wrongly and it would h v

to b repeated on Frid y 9th, nd n w presiding
offioers were appointed. (10) This w s seen as
mov to inject substitute boxes. And counting as
not untill the evening of 9th November.

There are things that ould lead to th conclusion
of downright corruption. Firstly, the ove 11
vot s counted was over 29,000. ring in mind
th t quit ub tantial number of p ople did not
,ote, it i impossible to b 1i ve that over 9~A
of th regist red boter did, in f ct cast their
vot St a the figure suggests. Secondly at th
counting table, I witnessed some ballot boxes from
th1nly popul ted areas ( round K1sanana) from which

n unbeliev bly 1 rge number of ot S fere poured.
And lastly, fter the el ctions some ballot box s
wer s en in the for sts near ~asha, M ji- zuri

nd Simot'.iet. All th se, when added to the event
th t pree eded counting of otes t K b rnet support
the f ct of corruption.

Th events that go with these no nations show
th t there c nnot be de ocr cy. P opl /supposed / r
to lect th members they ple"se. By barring some
peopl from contesting or intimidating people to
vet for certain c ndf.da'te or v n corrupting th
votes, it i cle r that the electorate are denied
th free choice of candid tea. Thi 1s dictator-

hip contrary to democr oy ~here ParI! ment mu t
b 1 ct d in fair nd free election •
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(i1) POLITICAL PARTIES

Pol! tical partie \V"erenot llo\"ed during the

colonial period. In the late 1950t when the p Ii tical

nwa lifted, there was no national party in

xi t nc nd ev n th fir t African lected _ :. ...:

m b r to L gco in 1957 ere unabl to ccept the

L d r _p of one of themselve • NU w s then

f I'm d a a-Party. But it W'S dominatedy th.

cmuyu and LUG tri he which roused fear in the

slIer tribe. The lat r form d rib81 as ociati n
w ch lat r merged to form DU. Dur ng th

J.( i fpend no negoti t!ons rl lry s betw en

KANUnd DU, the latter in a bid to champion

minor! ty right. At Ind2pendence, KANUwon majority

ts and fo l! ed the Government.

But DU' 11fe s short due to n ber of

reasons. Firstly, KADU had failed to \dn "ny

vat • KANUseened to have overwhel ng support and

KADU'shopes of dnning mass support to form

Government seemed rare. Secondly, the two minly

d1fferred in approach rather than ideology. After

a guaranted of th :fundam ntal rights end re dom

in the Const!tution, the deslr s of f{/\ U ""ere
Impl m nted nd m mber were not unwilling to join

ru. stly. the Govrnment had 11 along been

doing its best to frustrate KADU;For ex pIe, th

v ant ~ opposed to R lonali m (m j1mbo)

h1¢h w the best ar oury of KADUin controlling

the Government. It was argued tl1at glonalism would

re rd nationhood nd Economic evel pment; and the
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Governm nt ev n refused to hand over funds lloe t d
to the Regions. Du to
KADU sa rI no future in their

t tion, the me b rs
arty nd cross the

f

floor to join KANU. On 10th November, 1964 DU
declare di solved.(ll)

K n bec e ,d f eto 0 - prty st t •

But 1n April 1966 then the Vie -President mr, Oging -

Oding , r sign d. With bout twenty others they
e 0 d the oor and pplied to b recogn1 ed s

the offici 1 oppo ition. The ppllcation was ace p ad
n 28th April 1966 nd KPU ms born. (12) This

1 rmed the Gov rnment. For one, KPU -differ
fund men 1ly With KANU Ideolo ica1ly. '/heres th

f rm r had revolution ry poltcle 1 n1ng to
~C\

ocl 1i m the latter cons rv t~v , cap! listie

polieia leaning to the l est. On the oth r h n ,
U w compos d of r~d1cals ho h d r 1 n d from

u.
T.h Government took off nc against U 1 ed1 tely.

An m n ent (13) which forms 540 of the Con tltut10n
introduced. By it, a arliamen 1"1 n who r igns

from on p rty to jol anoth r loses hi se t. Th

r on was to t p th s polItic 1 crobat from
fa lin round 1 the publie. (And1 the n1-

lections that r ulted
ts ho ed it was

T! .from, PU won

pow r t reckon Ith!)of

A1tho

th t

ay be good in principle if e a1" e
e bel" 1 lected due to the "policies of the

p rty he upport ~ t· c nnot hold w t r 1n th
c h re.

\



When DU members crossed thefloor to join NU in
1964, n one raised a finger and it we only introduced
when members began to leave the Governing p rty. It

is t erefore ob~ious th)t tlis was a Government mov
to curb .further defection in any cr s I 0 not think
the ~eetion should have applied to the KPU members

they bad cros ed the floor when' end ent was

-ffectcd. s con be supported by the f et of
mployment of Laws in relation to the pres rvation

of public ecurity. Un er them.. orne KPU officials
(including the see etary) rer. detained in 1966.
Further frustrotion \ s effect d thrOl,l h civil

erv' ts. For ny perco to hold public meeting
h hod to belve a licence, issued by civil se nts
who o-ed llegi nee to the Gover4 ent. uch
lie ncan \' s .i hhe d from KPU ir-e oer-s thereby
denyd ng them cozanuni.ca tdon 'li,<"h the ma sea (14).

These frustr tions continued until 28th Au st,
1969 vhen, just b fore elee ions, KPU Leader-s wer-e

-+ d tined as ba d.(15) From then
to date, Keny became a ·de fvcto' on -1.1 rty state •

. •1UmLor of r aao .•S :L va been ad need in
f vour of one- "1rty_::; te (16). Firstl tit is

rgucc1 th,)t sucees.sfully meeting of the eno nou

j t ~t of dev Lonmerrtde .•Juds a t.r-o Ie'tiersm""),
which Ls e ior in U110-p rty syatem than in

ulti-)arty yste~. If ~3rties keep t~king
leader 1:1i , "



tbe 1 etorat who l~now w, t poliei s th y Uk •

i oloetenl
tllo o.f.fect

t t is

to tb

It is

If t ) Y

it is \.Jtriu ntnl to ev 10 ' nt in t~is a ~e 0
K dlf' erences. Each party may imple ant ~olici s

of whic is to undo what th ot, r b s done.

not o. On -party sy terns %pose tbe eleetorat

diotators ip tb very id a of d moeraey opvos •

11k tho 011eies of one party. th y will k ep eleoting it.
;;:'J\.~ "V\'-. r-O"' •.cl 'It '-.!. ~ t...~""'

ith"arbttrnry Govor ent action and t 11s t n eneour ....les,

the pow r-hun.ry 1 ad r to ban oppo it'on parti •

Anoth r araum nt is that in d velopi ~ oountrios ,here

di ase oth r calarmiti IS are tb ord r of' th ay an

em r ncy may oocur needinc instant action. If it be a

multi- arty syst m, tb roc.dural r ql.lir·o nta may caua

dolay, unii e in on -party sy tom • t this a1 0 is n

blank t. Vb n vor th ria genuine m rg nay tb t ndoncy

is for all partie to uni t and take com'on tand and act

accordinc1y. In Italy for exampl t wb n "terrorists t"'id-

napp d and 1 t~ kill Ido ~oro in 1978, all th parties

including nrch-riv 1 oomm niet r 111

nt and up repriat m asur and moan o~ d aline

tb th "t r orists" w r& ondo ed. be d 1"' itb

on -party states in this renard is tbat t ey ncoura'e

x corruption. Sino th r is no OP)O itton to scrutinise and

oriti i .OV ant mala ~inistration corruption is r~.pnnt.

:'be raasorl for f'avourin one-pw. ...ty syst me s oms to be

in th ot o£ coloni lis. Tb 0010 al Qd~inistr tion

as oharact ria d by brutality, sup~r saion an unlimit d

ow r. 6p 0 1tlon "as rar • as the oolonial 17ovornment

ootid not allo f'ormation 0 part! ,so as to co t n

nationalist. Our 1 adore v r brou~ht up in this system,

and ar for ign to lti-party y t • Add d to tlli ar



t o.: t a t ions au op n c' uno to cc uru.Lato

po •.•itio . ,..)t be au) 'CHJ!;, ct, S 0 'lOu~d 0, li! ".0 .•

y to ot~ r. Dut

th tc
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die t a t or Dil ) a e l:: on .•. cu' eta tor io s ta-oy , ;::c ~.{ 'J

10(; , l1y Lvo to ~ostroy, nIl po11 {.ionl '><.lrtics ::v c
s vIs \J'f • ( 17 )

, it i )f~rso.ol ruu itio15 •.. ::lt rive'l;.i 10, or s

to on o~poait on &nrtios.

p i 1 It has 1'a11d m' 0 ~bly in its _ tet' s. In

1 ,i 1 t on t .••11iam n t only 1a.l8 t 10 J.·O.•.~•.n1 1'01 o:f

"rut r-5t.m '1 "(1::3) C -cu t Lvo 1 t"slat on , It rour: 1 n ly

.0 ber c t lntr u n a ',11 :1n P'll Laamon , it 0. 1 10

r rehass ct(l')

(t 1 1'\ 0 J. I • x Lut :i.) h O~ onacted i 1n c

1 oa 0 s hill, J •
1..1 ,

m r , t s ot 1 a e Oil OX,)13:i. it 1'0: sons . o jects.

10, t moct t 11 10 1:1, dz-c ti..· _. ",_oses.

51 c ·lly tl 1 ex 51 c. t10 :i o

it td.ll 1o a ,0 : cc' • J."llis 10' v

st. zr o t o o cu t.Lvo ,

di c ~sio 5 0 billo ou h' to
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i given after the money has been expended, parliament
can, only offer mild criticisms and not really control ~
finances. Consequently, mismanagement and outright
corruption are not uncommon.

Parliament has hopelessly failed in controlling
the executive. The strong point of this lies in the
no confidence vote.(2l) But this has not been a threat
to the Government due to certain reasons. First, is
the lack of an opposition party. We saw in Chapter II
that one of the main uses of an opposition is that
it scrutinieses Government policy critically and make
use of Government mistakes to winotes. The battle
is usually in Parliament and the opposition can
easily exploit the power of the vote. And due to fear
the Government cannot be lax in formulating policy and
as such an opposition party helps control the executive.
Second, the executive wields enormous power which can
be applied against critical MP's. For example in
1975, Mart1nSh1kuku, a fiery MP, contended in
Parliament that KANU was dead and in this was supported
by the then deputy-speaker Marie Seroney. Contrary
to the absolute privilege granted by law (22) toc

1f~
(

---....,
communications in Parliament, the two MP's were (~
detained.(23) Although the Government denied that

~the dentions resulted from the allegations in
"Parliament, the ~ublic Security Act was invo~

only to legalise its actions. This instills fear
~\of crlticism~the executive in Parliament. Third, a

seat in Parliament promises benefits. Since the
President has power- to .aakemost of the beneficial ~-,~""'-'t~
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and since criticising the executive may be interpretted
as an affront to the President, no MP is willing to
fallout with the executive. If anything, MPts go to
sing praise to the executive in Parliament.(24) Last,
though not least, the ote is impossible due to
Government trickery. To keep it out of reach, the
executive in Parliament has been enlarged by appointing
many ministers and many more assistant-ministers(25)
Being part of the executive, they have sworn to
support the Government, and even if the vote of " no
confidence" were attempted it is unlikely it would
win the necessary majority.

The consequenoe of all these is that Parliament
1s impo#tant vis vis the executive. Instead of
Parliament controlling the executive, the executive
controls parliament. It has been summarised thus:-

"For radicals (add dictators) ----- the task of
the House was not to talk over and often talk
out measures. If a party has been elected on
a given programme ---- the public wanted
these measures passed. This was an early sign
of the leaderships reach over the heads of the
House to the electorate. The oters had
pronounced and (radicals said that) the House

hould give up its extensive powers; the measures
endersed by a majority at the polls should be
passed with reasonable rapidity. This view,
'th increasing tempo of legislation and the use
of procedures of the House to obstruot measures
---- led to the first restrictions on the private
member's capacity to interupt or hold up business
whenever they liked -----". (26)

This in effect has left us under the dictatorship of
the executive. This is contrary to democracy as
envisa ed in the Constitution.
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(Lv) THE JUDICIARY

The judiciary in Kenya cannot be hail d for it
impl entation of the law. As the constitutional
"watchdog", the judiciary should come to the aid of
the aggrieved party. The judiciary should not shrink
in the face of the executive or rather;

"It i clearly of great tmportance that justice
be di penced even - handledly in the court and
that the general public feel confident in the
integrity and impartiality of th judiciary.
Where the Government of the day has an interest
in the outcome of the proceedings, the court
should not act merely as the mouthpiece of the
executive". (27)

This is only possible where the courts are ready to
uphold the law fe~t ssly. If an executive act is
ultra vires its lawful authority it should be restrained
accordingly. For example, in Wadhwa and Others V. City
council of Nairobi (28) the defendent, in persuance
of the policy of "Africanisation" sent notices to th
plaIntiffs, who were Asians, askIng them to quit
market-stalls in the City - so that the stalls may be
given to "Africans". The plaintiffs challenged the
validity of the notices contending that the action
by the cIty copncil was discriminatory contrary to the
Constitution. The~ therefore sought the court to
declare the notices void and grant an injuctlon
restraining the defendant from impliment1ng them.
The court found that in fact the action of the
defendant was discriminatory and said:
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"------- I am satisfied that the plaintiffs are
entitled to declarations to the effect that any
acts done or to be done by the defendant by ~ay
of 1mplimentation of the resolution (to Africanise)
are or would be contrary ---- to (th Constitution)
and therefore unlawful and --- that the notices
to quit -- are void ---, In a dition, it is
reasonable that the plaintiffs be protected
from further disturbance in purported persuance
either of the resolution --- or of the notices
and there will be an order restraining the
defendant in that behalf".(29}

The injuctions were issued against the Council but this
may have been because the Government had no direct
interest. But the principle is good.

But Generally, courts have not refused to act
as the mouthpieces of the executive. The general
public has in fact no basis of feeling confident in
the integrity and impartiality of the judiciary.
Where the executive has an interest, the courts have
favoured it. For example in Ooko V R {30} the plaintiff
was detained in 1966. The detention order contained
his surname but dlfferent first names. He challenged
the dention alleging that first, he was detained
under th ~ong name, sedond, he was not furnished
with th reasons for his detantion within the prescribed
time (31) and last, the reasons furnished to him were
not dstailed. To the first allegation, the court ~~~
that inasmuch as the Minister was satisfied that th
detantion was necessary for public security "a partIal
mistake in naming the person to be detained should not
n cessarily have the effect that the person should be



-44--

released from detantion when he is the person intended
to be detained". The court further found that the
grounds were furnished in time but they were not

ufficiently detailed. But, refusing to be persuaded
by an Indian decision (32) where the release of a
detainee bad been rdered due to insufficiency of

,similar details, the court held th.s. 'lasnot sufficient
to warrant the detainee's release; and the remedy was
for the Government to furnish him ith detailed
reason. It appears the detainee should have been
released as his ri!'hts had been viola ed.
shrank in the face 0 the executive.

Another case casting doubt on the indlpendence
of the :.udiciary i i ithaga V.R. (33) The appellant,

he court

ho fas a controversial , was arrested and charged
for an offence alleged to have been committed
tw nty months earli r, and no reasons were given
for the d lay. Prosecution was comm nced just before
by- lections in which Mwithaga was candidate. Despite
the1tlviality of the offence (ca~ing harm to wifeta
in assault), the accused was refused bail. Eventually,
the two - and - a - half year imprisonment given him,
though legal, seems to have been out of proportion.

e sonable persons concluded that all this as one
persuant to the executive desire to put Mwltbaga

ut of the election race.
Lastly in 1979, Anyona brought an action seeking

a temporary injuctlon against the Kisii receiving
officer to restrain him from refusing to accept his
nomination papers. The High court found that the
plaintiff's rights had not been infringed.
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infringed. Consequently, the court refused to grant
the injuction and, although Anyona had qualified
to contest, the receiveing officer refused to accept
his nomination papers. (34) Anyona had been a fiery
MP before he \l s detained in 1976, coincidentally.

But the ex cutive has its ways where outright
pressure may fa11~ by passing Acts that nullify court
decisions. In 1975, the High court nullified the

lection of Paul Ngei and barred him from con~ng
f r fiv years (under S35(4 ) after finding him guilty

f 1 etion offences. Immedi tely, the Kenya Constitution
(Am ndment) Act (35) was rushed through Parliament. It
m nded S27 and gave, with retrospective effect, the

President power to pardon those barred from elections
ft r being found guilty of election offences; and

Ng i was pardoned. The Acts successful aim was to
nullify the decision of the court; the executive had
what it wanted.

The main reason advanced for the failure of the
judiciary in its function is that:

" --- courts in colonial times were by and large
deliberate allies of the regime, and this long-
standing attitude is not one that can be forgotten
overnight". (36)

Bu t this is not so true. In an executive bid to
h ve a free hand in carrying out its desires, the
control of the judiciary is paramount. This is more

o when we consider the fact that the judiciary is
K nya 1s run by "marcenary" judges of foreign origin (37)
Th s "marcenaries" are easy to intimidate by using

uch thr ats as deportation, especially bearing in
mind that it is doubtful they can make a career in
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their countries of origin. The security of tenure
under S62 cannot act as a bar as the executive can
manipulate the tribunal to r commend a removal. As

uch they do not want to fallout with the executive
nd even act as the mouth piece of the executive. It

is hard to feel confident in the imparti lity and
indlpendence of the judiciary.

(v) HUMAN RIGHTS
Despite the clarity of the provisions for the

protection of fundamental rights and freedoms, the
practice has been to violate then uncompromisingly.
Th y hav been made a mockery of, and they have prov d
to be of no effect against the executive. The executive
does what it wants, whether or not it is contrary to
these provisions.

Among those most abused is the right to life.
It is guaranteed thus:

71(1) No person shall be deprived of his life
intentionally save in the execution of the sentence
of a court in respect of a criminal offence under

;:'6. the-law of Kenya of which be has been convicted.
Sub-s ction (2) enlists circumstances where the
deprivation of life is not contrary to sub-section (1)1e.
if it is the result of reasonable force employed in
defence of any person or property, or to effect a
lawful arrest or preventing escape of a person lawfully
detained, or in suppressing a riot, or to prevent
commission of an offence by that person, or as a
re ult of war.
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But during the last few years it has been the

'order of the day' that newspapers would carry headlines
like "Police Shoot Down Gangster". The fact is that
th police had been authorised to shoot dead "gangsters".
When an MPquestioned under what law the police
murders were perpetuated, the. the~Attorney-GeneralJ N~~~\~;
said that "they have my authoritytt. (38) Despite
th withdrawal of this "shoot - to - kill" order by
the uccessor to the office of Attorney-General Mr •

• James Karugu(39) the "shoot - to - kill" order
must be condemned with the bitterest of terms. It
is among the most violent violation of the Constitution.
But the new ruling by Mr Karugu is most welcome as it
had been too long overdue, and we wait to see how it
works.

To begin with such an 'authority' was ultra-vires
the Attorney-General, and void as he was not a court.
The right to life is sacred and nobody should be
denied it unless it is absolutely necessary. The
suppos d gangsters were killed if they refused to
obey a poli<?e "st~ft order. S77(2)(8) provides that

IN 4l "-"'--of{~z",-c..<--
person charged~will be presumed innocent untill they
plead or are proved quiltYi and this should apply with
more force to persons neither arrested nor charged.
Therefore, the policemen were killing innocent persons.
As such, the Attorney-General who "authorised" the
murders and the policemen who perpetuated them were

tn'-lLol
principle offenders and shculd have been ~iled accordingly.



-~-
By nalogy to the privy council decision in

Liyanage v. R (40) the directive to kill was void
ab initio as its effect was to oust the jurisdiction
of the court. 877(1) provides that each person
charged with an offence shall be fforded a fair

a-ting by an "impartial and indfpendent" court.
The effect of the directives was to give the police
the role of prosecutor - witness - judge - executioner.
If the directive was null and void, the Attorney-General
and policemen were just like any other murder rs.
In any case, the supreme court of Kenya held in
Ndegwa V. President and Members of the Liquor
Licencing Court, (41) where some defendants had acted
as prosecutors, witnesses and judges and cancelled
the plaintiff's licence, that "we have no doubt --
that according to a line of authorities (they) must be
held to have been biased". Therefore, with lack
of jurisdiction and impartiality, the policem n
ought to have been punished severely-.

It may be argued that the police murders were
perpetuated in a bid to effect n arrest or in preventing
a crime nd therefore ju~tifiable. But such an

rgument holds no water, unless the gangsters were
shooting at policemen. 571 says a killing is ~~
justifiable only if the use of force is to the extent
"re son bly justifiable in the circumstances". 577(4)
further provides that "no penalty shall be imposed for

ny --- offence that is severer in degree" than the
maximum provided by law. Most of the so-called

tt:P .»~'-gangsters were would be thieves and burglars, they
f\

w re branded 'robbers'.
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Som of them were not even carrying Cirear s. Such oCCences

as thievery carry a uch less severe sentence than death.

To kill in their prevention would be ultra vires S77(4).
And to kill in their prevention would be ap lying unrea-
sonable forc and cannot b j stiCi dJ it should be
condemned.

EV,:l the freedom of expression has not been honoured

as p r S79, 't-lhichprovides that no person shall be hindered

t"'rom njoying this ri~ht -1ithout h1s consent. In 1975

t~or example, Martin Shikuku contended in Parliament that

"KANU" is dead", and was supported by the then doputy-

peakor larie Soronoy. In defiance of S3 oC th National

Assembly (Powor and Priviledge) Act (cap 6) wlich guarantees

freedom of' speech in the Assembly, the two r.t~sII re

detainod,(S42) under the blanket of the Preservation 0

Public Security Act. On the other hand, in 1979, som

people,wore bar ed rom contesting the elections. On

17th Octoher, th University students demonstrated in

the streets saying that sucll barring was wrong as it violated

a persons constitutional rir.:llts.T:o days later, a

directive from Presiden Hoi (who is the Chancellor)

order d tho i si~ution closed Crom 13th Octo er Cor students

to "pur-tLcLpa t e fully" in elections.('J3) But in reality,

it wa a fI i oLp Lf nar-y" act ion Cor tho students n Lsbe Ja-

viour" •

It has boon argued that I

"10 kriowLed~eable person has ever suggested that
-onstitutional sa4 guards provide in tho selves a

complete an indiCensible security. But they do
ako th 1m of the transgressor, t 0 tyrant, more

di Cicult. Tbeyare ••••••••• the outer bulwarks
oC de~ence." (4~)
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ut in Kenya, this seems to be a dream. -'i th the pOl{er

wi Ided by the ex cutivc both over the judiciary and

P rlima nt, tle guarante s are nothing more than typed

pieces of paper. Pith tb po r to brinn into 0 eration

Part III of' the Preservation of' Public ~ecurity Act under

58) Constitution, the Kenya tyrant, has a free hand and

th guar tees in no l-Taymake his way dif'ficult.



-.p--r-A !L(ll+r\ I ~r<.--
·OOTNoruS

1. The E st fric:l~. Standard; 17th &. 1 th Nove ber, 1969
2. kly eviow; 3rd January 1970
3. D ily lation; 5th October, 1979
4. II is nOl ssista t Minister in the r inistry of

.at r Devol pme t.

I a me ber of this consti u ncy

6. os I talk to cou Ld rot ret rem •.•r t 0 date whereas

t oUJ rs donied l-nowledco of the incidents.

7. I -1",,5 a .or..~ the au 1 ne e a.t 'ldnma-~ a ine

8. In st tiona li'~e Laji-. :-.Z'-1 L, D ri 0 S e dary

'chool, arnsha etc. or.l" a l'raction f'thos

rogi tar d voted; o.ccordln to e -.dtness 6.

9. ie w s pro Jot d to D.C. after the eloctions.

10. Th pr_sidin,oLf'icer nd the assist0 t swore

nothin had Gono 't:ron .• G had carried out tho

instr ctiens on unich they had been brl ;fed t~ith

11 oth rs.

11. Gh i & ic •.uo Lan s Pub Ldc Lat and Boci 1 Ch·ng in

K .l<l- irob! ( Up) 1970, 212.

12. Ib d t 322

13. ct ~o. 17 of' 1966

14. K "10. .• , Cr' . u0.1 Appeals 1 OS. 5~2 t,. 583 of'

196 (unr ported).
p litles nd bilc Polioy in Kenya nd Tanzania

( dit d k",n OkU!.lU t 1970 90.
iaoph r on. 1 orld of De.ocracy - (OUP)

1975 ,., 24 - 26
G.J. L sl-i' alli wnto.ry ~ov rn, ant in r at ritain

- Lo 0 11 n & Unwin) 1972, y. 71



-
ttfA-(i; f:(L (! I---

18. 1tbf ll! }l.L•• (1951) vp. 279 - 96

it bed been tel' down to suit 1;'e xe cu t Lve and

20. Kenya oDstlt tion ( ondmot t) Act No 2) of' 975

21. .;;59(3)

i ti n

2.3. "eokly !!ov m-" 20th Oceobo.r , 19'75

·or :.;.ru rpLo ,. en th'3 P esi ant diroct

ri-':'l :3 '20 1 ch LLdr-e n be s - v o wit ilk, the

Pnrlia:nent p1'a115("(. t e diroctlv -. i.lstoad of'

cvalucLl.n3 it ·:-'rst; it was ..;oin" t moan a heavy

buz-d n on the Pu lio i nd .:-. rea..> the ilL wo ld

moan al:.1ost n tin...! £If.31t l\.-as t~ cen 0 0 or twice

'tlO k, ..~ot to add thnt it., a at a tim w11. n the

! c.•.ou 1 e ""n un or an acute ;final cial str 5 d

1:'" nee t 10 ai.l"eet 'va o o1!lci uave boon 0 0 d.

25. h r· arc today 26 ~:inistcl's (oycludin.:; Attorney-

G·ncral) and .51 Assistant 1inisto"t"s; out 0_ 158
olecte and 12 no in tad

26. J. M c~into 1 t Lho Politics nd ~ var Gnt 0

Brita.i - London, Mute "iaon & Co. 19'77 V 136

e ~ itl' oastitution'l Law and trativ

lai - Iurmo ~w rth, 1973 , 336

2 • 1968) ...,..... q06 (i.'leb Court)

29. Ibi. at 415; per .arr13 J.
30. "ivil Cade-·o. h' (115~ 0... 1 •.. i...J.~ ourt) (unr por d)

31. So] ~)(a)

32. Ham ~ 1st", V Do i (19.33) A.I •.• .3 8



-
(J-. A I(fCI..fA fl::'l'- -------

33. Crt! ~_nal A~non L o , H35 {' 1975 (3. .11 1 G Court,

3tl. Daily Nc.tion; 17th, lath nd 19th "'ovmb21"', 1979.

35. ~ct rl • 2" 1975.

a ~ in

anz and a - Qv,," - 1974, .~ 5 •

37. ut ~ the 23 judges in Keny 0 ly a out 3 al~e

bi c •

:3. D 1y!~ tion t'lay 27th 19 O.

39. kl o :e , 2 th Jun , 1930.

40.

41.

(19 7)

(1957) -~. • 709.
42. I ek1y e :teu 20tb Ootober, 1975.

). Daily latlon 18th Ootob r, 1979

·0 ·10 : found tien of' dom - 1960, ~ 19.

.,

.'



(1\,) cose.! .U::"I ens.. '

emocracy de o+ea a goverru ent

wher-e the "ter is in the hands of tithe people". "The

people connotes "the asaes" or memoer-s of the Itlmler

Cl-8S11 - who ar-e the 1 f'jority In society. To avo d

a cumbersome nd unstcblc 30vernnent his power c•.m

011 Y be use inrJircctly' 'J oorrtr-o L ':1"",

In It....ny a, and other 1i bcru1-d omocr' - tic a rscems , \foys and

UICc"u ••S of exercising this indirect co tro have been

evolved. Prl":l~ p'" ng the e is to bi ve the people the

power- to oust tho :..,ovcrnwen v throul;ll '!;!1t;; Le Coll .ie us of

01 ct10ns. 'I'his lon..:; r,,,ll-' covrtr-o L is e ~ . cti ve i ..

that the government has to pass 2cceptable measures in

order to woe the confidence of the eLec or-a+o , 3ut as

'\', have seen, - ,lis 101 g-raugc weapon has be n depr1 vod

the ..(SSGS of K ny,.. The constitution has been rendered

ore r less usel.eas y .0 ~stn'l.i.shJ'" nt of a de f cto

one P'" ty state, 2S it 1;;8S Lntend ad to c£lt..:r for u

ul tl-p ty sys+om, T'cere beins o..ly one par+y , the need

to voto has oeen ell linc:te1 !1... tho ....e who "'I,:; nomin rted

by t1 e p ty ere au tot;}" -:;ic!;'lly doc Ler ed elected. 'orse

still. e p ty lacks 0 »r-oci se Lrl eoLo .. 0 ''Ihic11it
could claim "to be elected. lIe may be fooled b the

f ct ~h~t the co~stitution establishes the olectoral

co "r.lission; an Lndepend errt body, to ~]ea1 uith voting

matters, whoae members hs.ve security of t-nure.{11 t lis

sy i ve u the i p .•esaton t~4nt at 1 as t in the ominati n 1

elections II the people cen still exercise their pevor-

. that at
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every election f;4 n bel' of the 81ttin f·1Psand nisters

lose the~r c cats. ut ~s .f0 11...ve ZOO.1, ••.• lU h: 8 ord ned

r to

o. or
<.:-'], Kenyr fallo

f short

1

tL..s , 'ii th
\'-J ocr-; '-.JL \;:,.•. .

-1. 1 ~I....::l to know the

po '1 ~ion ·,il1 t.r-a srrJit

r -1

d crook '-h': Le voe the oxecu "i vo to ,,)0 tr a \.11-

pO'l.'1erful and" co•."101. In. thi::.; directlon, there is

by the est' b1 -

ehn en of::..n o'Lcc tcd i Cl"llLnlent. It is the supreme bo y

..•.... roes ed to con·...rol tho oxecirtf vi: by l"'G'''as'::' 1 1,,0

~Li L t~0 repreEen~- ives

o .nc pc . Lo, en t~.!"'CC t •. 01 'C:"~ i •..•G·a11 .s tcd

purli" .. rrt , (; or tl...c .I.'c- . C\,' -:;c; 1 ..,cdic~ f l' '"h evil

aer-vf.co , u1 ~ell ....0 He:: c....:~c<..:t 10 01 .0 v <..r 11Il 1 t buarnos ,

~ r::':, nerrt h~s .0 CO 11..1'0. :.:t <'YDC tr c th·...
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mbers w~1~ not be seekin or expect1n favours
fro the Government they il~ not brink ~n th
face of the x ,utives. They wil~ thar by be
doin ox ctly 1hat do ocracy de nds, that :ls,

Par~iamnt as t:le repro entativ 0 tho m s i

to critieise and control tho ex cu:bivo.
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